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BOOK 9. 



A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 
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Case TTo. 4,761. 

Ex parte FIELD. 

[5 Blatchf. 63.] * 

Circuit Court, D. Vermont. Oct 7, 1S62. 

Martial Law — Suspension of "Writ of Habeas 
Cokpds — Orders to Marshal to Disregard 
Writ — Authority of President — Constitu- 
tional Provisions. 

1. The two orders issued by the war de- 
partment of the United States, August 8th, 
18G2, one being an order "to prevent the eva- 
sion of military duty, and for the suppression 
of -disloyal practices," and the other being 
an order "authorizing the arrest of persons 
discouraging enlistments," were issued in vio- 
lation of section 9 of article 1 of the consti- 
tution, and of articles 4 and 5 of the amend- 
ments to the constitution. 

2. Those orders cannot be regarded as having 
emanated from the president of the United 
States, although the one first above named 
purports on its face to be issued "by direction 
of the president of the United States," nor 
can they be regarded as suspending the writ 
of habeas corpus, in the cases embraced in 
them. 

3. An order from a subordinate in the war de- 
partment to a marshal of the United States, 
who holds in custody a person arrested by 
him under said orders, not to produce such 
person before a court of the United States, un- 
der a writ of habeas corpus issued by it to such 
marshal, requiring him to produce before it the 
body of such person, is no justification to such 
marshal for disobeying such writ. 

4. The president of the United States had au- 
thority to issue his proclamation of September 
24th, 18G2 (13 Stat. 730), proclaiming martial 
law and the suspension of the writ of habeas 
corpus in the case of military arrests. 

5. Such writ having been issued and so dis- 
obeyed by such marshal before the issuing of 
such proclamation, the fact that such procla- 
mation had been issued was taken into consid- 
eration by the court, in punishing the marshal 
for his contempt, and a fine of $100 was im- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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posed upon him, and he was not permitted to 
act as an officer of the court until he had paid 
the fine. 

6. A jailor who acted as the mere servant 
of the marshal, in disobeying the writ, was 
discharged without punishment 

This was a hearing on a writ of habeas 
corpus, issued on the petition of Anson Field, 
directed to C. 0. P. Baldwin, marshal of the 
United States for the district of Vermont, 
and Noble B. Flanagan, jailor of Chittenden 
county, Vermont, commanding them to pro- 
duce the body of said Field. The petition for 
the writ set forth, tbat the petitioner re- 
sided in Jericho, in Chittenden county; that 
he was illegally imprisoned in the common 
jail of the county, by the marshal; that the 
jailor of said county held him by the order 
of the marshal; that the marshal held him 
by some pretended order of the president of 
the United States; and that he was not held 
by force of any process of any court of the 
state, or of the United States. On the re- 
turn day of the writ, the jailor produced the 
body of the petitioner and made a verbal re- 
turn to the writ, to the effect, that the pe- 
titioner and two other persons were brought 
to the jail by the said marshal, who directed 
the jailor to commit and hold them until fur- 
ther orders; and that the marshal presented 
no process or warrant, but said that he had 
arrested them under some general order from 
the war department. It not appearing that 
the said marshal had received notice of the 
issuing of the writ, the court adjourned the 
hearing, and directed that in the meantime 
the jailor should hold the petitioner in cus- 
tody. On the adjourned day, the marshal 
and the jailor appeared, with their counsel, 
but without the petitioner, and made the fol- 
lowing return to the writ: "United States 
of America, District of Vermont, Septem- 
ber 1st, 18G2. Now, in, pursuance^ of the 
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mandate of the within writ, the said C. C. P. 
Baldwin, marshal of the said district, and 
the said Noble B. Flanagan, say, that the said 
Field having been brought into court on the 
2Sth day of August, 18G2, and the matter 
continued until this day, and the body of 
said Field having been ordered to remain in 
custody, they now say that the said Anson 
Field is in their custody, and they say he 
was arrested and is held and detained, by 
virtue of orders issued by the authority of the 
president of the United States, signed by Ed- 
win M. Stanton, secretary of war, copies of 
which are annexed hereto; and they further 
state, that said Field is held in custody, to 
be dealt with under said orders, report hav- 
ing been made to Major L. 0. Turner, judge 
advocate, as in said orders directed; and said 
Flanagan acts solely under the directions of 
said Baldwin, being jailor in the county of 
Chittenden; and said Baldwin says that he 
has informed the war department of the 
United States of the issuing of the writ, and 
he is instructed by said department to pay 
no regard to it, and not bring the body of said 
Field into court; and the said Baldwin says 
that, as marshal of said district, having made 
said arrest, and now holding said Field in 
custody, by order of said department, he 
deems it his duty, in obedience to such in- 
structions, not to bring said Field into court, 
intending thereby no disrespect to this court 
0. C. P. Baldwin, Marshal. N. B. Flanagan, 
Jailor. Sworn to before me, September 1st, 
1SG2, D. A. Smalley, Judge." The following 
were the orders referred to in the return: 
"Official War Bulletins. Persons liable to 
draft not allowed to leave their county. 
Washington, Friday, August 8th, 1862. The 
following order has just been issued by the 
war department: War Department, Wash- 
ington, D. C, August 8th, 1862. An order to 
prevent the evasion of military duty, and 
for the suppression of disloyal practices. 
First: By direction of the president of the 
United States, it is hereby ordered that, ' 
until further orders, no citizen liable to be 
drafted into the militia shall be allowed to 
go to a foreign country; and all marshals, 
deputy marshals, and military officers of the 
United States, are directed, and all police au- 
thorities, especially at the ports of the United 
States on the sea-board, and on the frontier, 
are requested, to see that this order is faith- 
fully carried into effect; and they are here- 
by authorized and directed to arrest and de- 
tain any person or persons about to depart 
from the United States in violation of this 
order, and report to Major L. C. Turner, 
judge advocate, at Washington city, for fur- 
ther instructions respecting the person or 
persons so arrested and detained. Second: 
Any person liable to draft, who shall absent 
himself from his county or state before such 
draft is made, will be arrested by any -prov- 
ost marshal, or other United States or state 
officer, wherever he may be found within the 
jurisdiction of the United States, and con- 



veyed to the nearest military post or depot, 
and placed on military duty for the term of 
the draft; and the expenses of his own ar- 
rest and conveyance to such post or depot, 
and also the sum of five dollars as a reward 
to the officer who shall make such arrest, 
shall be deducted from his pay. Third: 
The writ of habeas corpus is hereby suspend- 
ed in respect to all persons so arrested and 
detained, and in respect to all persons ar- 
rested for disloyal practices. Edwin M. 
Stanton, Secretary of War. Persons discour- 
aging enlistments, to be arrested. The fol- 
lowing order, authorizing the arrest of per- 
sons discouraging enlistments, has been is- 
sued: War Department, Friday, August 
8th, 1862. Ordered— First: That all United 
States marshals, and superintendents or 
chiefs of police, of any city, town, or dis- 
trict, be, and they are hereby, authorized and 
directed to arrest and imprison any person 
j or persons who may be engaged, by act, 
; speech, or writing, in discouraging volun- 
teer enlistments, or in any way giving aid 
and comfort to the enemy, or in any other 
disloyal practice against the United States. 
Second: That an immediate report be made 
to Major L. ■ C. Turner, judge advocate, in 
order that such persons may be tried before 
a military commission. Third: The expenses 
of such arrest and imprisonment will be cer- 
tified to the chief clerk of the war depart- 
ment, for settlement and payment Edwin 
M. Stanton, Secretary of War." As the re- 
turn recited two distinct orders, the court 
directed the marshal to specify under which 
of them the arrest was made, when he fur- 
ther returned, "that said arrest and detention 
was and is had under the order entitled, 
'Persons discouraging enlistments, to be ar- 
rested,' copied in the first return." After 
hearing the counsel for the marshal and the 
petitioner, the court decided that the re- 
turn was insufficient, and ordered that the 
petitioner should be produced before the 
court within three hours, (he then being in 
the same village,) and that, in default there- 
of, the marshal and the jailor appear be- 
fore the court on the 3d day of October, and 
show cause why they should not be punished 
for contempt of court On that day, the 
marshal being in, court, the district attorney, 
on his behalf, requested that the considera- 
tion of the matter be postponed until the 
7th of October, which request was granted. 
No farther hearing was asked for. 

SMALLEY, District Judge. As both of the 
orders of the Sth of August are referred to, 
and as it is conceded that a portion of the 
first one must be borrowed and added to the 
one entitled "Persons discouraging enlist- 
ments, to be arrested," in order to constitute 
any pretence of excuse for disobeying the 
order of the court, made on the 1st of Sep- 
tember, I shall consider them both in counoc 
tion with the constitution of the United 
States, to which both must be subservient 
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The constitution of the United States pro- 
vides (article 1, § 9), that "the privilege of the 
writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, 
the public safety may require it" Article 
4th of the amendments to the constitution 
provides as follows: "The right of the people 
to be secure in their persons, houses, papers 
and effects, against unreasonable searches 
and seizures, shall not be violated; and no 
warrants shall issue, but upon probable 
<;ause, supported by oath or affirmation, and 
particularly describing the place to be search- 
ed, arid the persons or things to be seized." 
In article Oth of the amendments it is pro- 
vided, that no person shall be "deprived of 
life, liberty or property, without due process 
of law." 

The order first referred to in the return 
states, that it is made "by direction of the 
president of the United Statns," and assumes 
to direct all marshals and military officers 
of the United States, and authorize all police 
authorities, to arrest, &c. It further assumes 
to suspend the writ of habeas corpus in re- 
lation to all persons arrested for disloyal 
practices. Neither at the time this order 
was issued, nor at the time the proceed- 
ings were had upon this habeas corpus, had 
congress or the president declared that the 
public safety required that martial law 
should be established, or that the writ of 
habeas corpus should be suspended, in loyal 
states. It will not be pretended that Ver- 
mont is not a loyal state. She has been, and 
is, among the first and most earnest to aid 
and sustain the government in putting down 
the causeless and atrocious rebellion which 
5s now distracting and desolating our hither- 
to happy country. She has furnished more 
men to fight the battles of the Union than 
any other state of equal population; and 
thousands of the best and bravest of her 
sons now sleep the sleep of death, in the 
swamps and on the battle-fields of Virginia, 
Maryland, and Louisiana. The petitioner is 
a citizen not subject to military law, his age, 
being over -sixty, not only excusing, but ex- 
cluding him from military service, unless by 
that order every citizen is subjected to mar- 
tial law. If that order is to receive the con- 
struction the marshal claims for it, then more 
than thirty thousand men in the states of 
New England and in New York, many of 
them of very limited intelligence and of low 
moral character, were authorized to arrest 
any citizen within those states, from the 
lowest to the highest, without complaint, 
without warrant, and without even inform- 
ing their prisoner by whom, or of what, he 
was accused. This order assumes to au- 
thorize each of the officers or agents to de- 
termine who are guilty of disloyal practices 
—a phrase hitherto unknown, and as yet 
undefined, in this country— and each to give 
his own construction to the term; and, if 
any one of these inquisitors pretends to 
think that a citizen has done or said anything 



which he chooses to consider disloyal, the 
poor unfortunate, though he may be .the 
most worthy, loyal, and patriotic person in 
the community, may be thrown into prison, 
and deprived of all opportunity of being 
heard before a court or a jury to establish 
his innocence, or of being confronted with 
the witnesses against him, or of even ascer- 
taining the offence with which he is charged. 
Those who claim to exercise this extraor- 
dinary power may be "governed by whim or 
caprice, personal ill feeling, political or relig- 
ious prejudice, the hope of pecuniary gain, or 
any other of the many unworthy motives 
which influence human action; and yet all 
classes of citizens, from the day laborer in 
the field, to the senator in the legislative halls 
of the country, are subject to this despotic 
power. None are exempt. If one person 
argues that General ^IcClellan is the most 
suitable person to command the army, and 
another insists that General HcClellan ought 
to be removed and some other general ap- 
pointed, both persons are liable to arrest, 
according to the peculiar views of the differ- 
ent agents who hear or are informed of the 
discussion, because each will say that such 
expression of opinion tends to discourage en- 
listments, and is a disloyal practice. One 
argues that the Quakers ought to be subject 
to draft, while another insists that they 
ought not Yet both are in the same dan- 
ger. One claims that the principles and 
policy advocated by the New York Tribune 
for the prosecution of the war should be 
adopted and followed, while another denies 
it, and avers, as his opinion, that the policy 
indicated by the New York Herald should 
be pursued. Yet both are liable to be ar- 
rested by a partisan of the other, for dis- 
couraging enlistments. These illustrations* 
might be extended ad infinitum. 

This order was made, and the action un- 
der it was had/ before any attempt was 
made to establish martial law. Can it be 
contended, that, with the construction claim- 
ed for it it is not in direct violation of sec- 
tion 9, of article 1, of the constitution; and 
of article 4 of the amendments thereto, 
which declares, that "the right of the peo- 
ple to be secure in their persons, &c, shall 
not be violated," and that "no warrants shall 
issue but upon probable cause, supported by 
oath or affirmation, and particularly de- 
scribing the place to be searched and the 
persons or things to be seized;" and of ar- 
ticle 5 of the amendments, which declares, 
that no person shall be "deprived of life, 
liberty, or property, without due process 
of law?" If there be any force in language, 
it appears to me too plain for discussion, 
that either the constitution or the order 
must fall. 

Our revolutionary fathers having, after 
eight years of desolating war, achieved their 
independence of the British crown, were so 
jealous of their liberty, and so determined 
to protect it against any future encroach- 



FIELD (Case No. 4,761) 

incuts of power, that they were not satisfied 
to leave it with the safeguards that appear 
in the constitution which was submitted on 
the 17th of September, 1787; but, in 1789, 
they submitted to the several states ten 
amendments thereto, which were duly rati- 
fied before 1791, in order to give more cer- 
tain and complete protection to the liberty 
and rights of the citizen. How futile were 
all their efforts, if the doctrine contended 
for in this case is to prevail. That liberty 
which they held so dear, and guarded with 
such jealous care, has much less protection 
than it had under the British crown. If the 
arrest and detention in this case be sustain- 
ed, it strikes a much more deadly and fatal 
blow to civil liberty, than did the general 
warrants which the British cabinet ordered 
to be issued against the printers and pub- 
lishers of the North Briton, number 45, in 
1763. The parties aggrieved in that case 
sought redress before that illustrious and 
fearless judge and protector of civil liberty, 
Chief Justice Pratt, (Lord Camden,) who 
held such warrants to be illegal, who lib- 
erated the notorious Wilkes from the tower 
of London, upon a writ of habeas corpus, 
and under whose instructions, British juries 
gave, in two cases, £300 damages each, 
whilst in the other two the counsel for the 
crown consented to a verdict of £200 each, 
rather than have them go to a jury. Leeman 
v. Allen, 2 Wils. 160; Huckle v. Money, Id. 
205. In this last case, the defendant made 
a motion for a new trial, on the ground that 
the damages were excessive. After argu- 
ment, Chief Justice Pratt said: "I shall 
now state the nature of this case, as it ap- 
peared upon the evidence at the trial: A 
warrant was granted by Lord Halifax, sec- 
retary of state, directed to four messengers, 
to apprehend and seize the printers and pub- 
lishers of a paper called the North Briton, 
number 45, without any information or 
charge laid before the secretary of state, 
previous to the granting thereof, and with- 
out naming any person whatsoever in the 
warrant Carrington, the first of the mes- 
sengers to whom the warrant was directed, 
from some private intelligence he had got 
that Leech was the printer of the North 
Briton, number 45, directed the defendant 
to execute the warrant upon the plaintiff, 
(one of Leech's journeymen,) and took him 
into custody for about six hours, and during 
that time treated him well. The personal 
injury done to him was very small, so that, 
if the jury had been confined by their oath 
to consider the mere personal injury only, 
perhaps twenty pounds damages would 
have been thought damages sufficient. But 
that small injury done to the plaintiff, or 
the inconsiderableness of his station and 
rank in life, did not appear to the jury in 
that striking light, in which the great point 
of law, touching the liberty of the subject, 
appeared to them at the trial. They saw 
a magistrate over all the king's subjects, 
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exercising arbitrary power, violating Magna 
Charta, and attempting to destroy the lib- 
erty of the kingdom, by insisting upon the 
legality of this general warrant before them. 
They heard the king's counsel, and saw the 
solicitor of the treasury, endeavoring to sup- 
port and maintain the legality of the war- 
rant, in a tyrannical and severe manner. 
These are the ideas which struck the jury 
on the trial, and I think they have done 
right in giving exemplary damages. To en- 
ter a man's house by virtue of a nameless 
warrant, in order to procure evidence, is- 
worse than the Spanish inquisition— a law 
under which no Englishman would wish to- 
live an hour. It was a most daring public 
attack upon the liberty of the subject." A 
new trial was refused. That ruling was aft- 
erwards reviewed by Lord Mansfield, in 
Money v. Leach, 3 Burrows, 1742, and af- 
firmed, against the crown, and has ever 
since been the settled law of England. 
Those warrants were not so arbitrary, and 
utterly repugnant to liberty and justice, as 
are the arrest and detention in this case. 
There the parties could resort to the writ 
of habeas corpus, if they felt aggrieved. 
The British ministry did not attempt to sus- 
pend that great writ of freedom. Is the* 
British Magna Charta any more sacred than 
the United States constitution? Are the- 
rights and liberties of fhe British subject 
any more securely protected than those of 
the American citizen? Even the French ar- 
rests under the "lettres de cachet," by which 
the Bourbons filled the prison of the Bas- 
tile, and thereby contributed so largely to 
the first French revolution, had more of the- 
semblance of justice than the arrest in this 
case, for those letters named the person to 
be arrested, though they assigned no cause, 
and allowed no hearing. 

If the language of this order of the war 
department could be considered without ref- 
erence to the constitution of the United 
States, perhaps we might suppose that it 
was issued under the express direction of 
the president, and intended to' suspend the- 
writ of habeas corpus in the cases to which 
it refers. But, when it is considered in con- 
nection with the constitution, I can give it 
no such construction. I cordially adopt the 
language used by Judge Hall, of the north- 
ern district of New York, in the case of Ex' 
parte Benedict [Case No. 1,292], where a 
person was arrested under the same order 
and brought before him on a writ of habeas 
corpus and discharged. After considering 
the order, in connection with the constitu- 
tion, Judge Hall says: "My personal confi- 
dence in the integrity, patriotism, and good 
sense of the president, as well as the re- 
spect due to the high ofiice he holds, com- 
pels me to require the most conclusive evi- 
dence upon the point, before adopting tho- 
conclusion that he has ever deliberately 
sanctioned so palpable a violation of the 
constitutional rights of the citizens of tho 
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loyal states, as the" order of the war depart- 
ment, thus construed, would justify and re- 
quire." 

The second order, entitled, "Persons dis- 
couraging enlistments, to be arrested," does 
not profess to be issued by the order or au- 
thority of the president, or to suspend the 
writ of habeas corpus, and it is only by bor- 
rowing two of the provisions of the first ol*- 
der, and appending them to the second, that 
the detention in this case, and the diso- 
bedience to the writ, can be pretended to be 
justified; for, even if the president possessed 
the delicate and dangerous power of sus- 
pending the writ of habeas corpus, it will 
hardly be claimed that he could delegate it 
to all or any of his subordinates, to be ex- 
ercised when, in their discretion, the "public 
safety" might require it, any more than he 
could delegate the veto power. An order so 
entirely unprecedented, and so clearly in 
derogation of the common rights of the citi- 
zen, it is the duty of courts to construe 
most strictly. I cannot think, therefore, 
that it was intended, by itself, or in connec- 
tion with the other, to have the operation 
which it is contended should be given to it 
or them. 

Events which have transpired subsequent- 
ly to the 1st of September, indicate very 
decidedly that the president did not intend 
that the orders should have any such con- 
struction. On the Gth of September, both of 
the orders of the war department, of the 
Sth of August, were rescinded; and, on the 
24th of September, the president issued his 
proclamation, over bis own signature, coun- 
tersigned by the secretary of state, estab- 
lishing, for reasons therein assigned, mar- 
tial law over all the loyal states, and, as a 
consequence thereof, suspending the writ of, 
habeas corpus. What effect should be giv- 
en to that proclamation, I will consider 
hereafter. But the fact that the orders of the 
Sth of August, which, upon the construc- 
tion claimed to be given to them, were broad 
enough to embrace every species of disloy- 
alty, in word or act, were revoked in less 
than thirty days after they were issued, 
and that, eighteen days thereafter, the pres- 
ident issued his own proclamation in rela- 
tion to military arrests and the writ of ha- 
beas corpus, is strong evidence, that he did 
not regard the aforesaid orders from the 
war department as emanating from him. 

!But there is another Statement in the mar- 
shal's return to the writ, that is relied upon 
as a justification for disobeying it, which is 
this: "And said Baldwin says that he has in- 
formed the war department of the United 
States of the issuing of the writ, and he is 
instructed by said department to pay no re- 
gard to it, and not bring the body of said 
Field into court" The instructions here re- 
ferred to were produced and read to me. 
They were in a telegram, which reads thus: 
"Washington, August 30th, 1862. To O. C. 



P. Baldwin, U. S. Marshal: Pay no attention 
to the habeas corpus for the liberation of 
Lyman, Barney and Field, and, if any at- 
tempt be made to liberate them from cus- 
tody, resist it to the utmost, and report the 
names of all who may attempt it. By Or- 
der of the Secretary of War. L. C. Turner, 
Judge Advocate." It is proper to take some 
notice of the tenor of this despatch. Though 
coming from a major in the war department, 
it is not addressed to a military officer, but 
to a civil officer, and one peculiarly the offi- 
cer of the court, created for that purpose, to 
execute its bidding, and whose official oath 
binds him to do so. It peremptorily orders 
him to disobey the legal process of the court, 
and, if others attempt to enforce it, to resist 
them to the utmost It contains an implied 
threat against the members of the bar, and 
other officers of the court, and even against 
the court itself, if either shall do anything 
judicially or professionally to liberate a pris- 
oner, confined in jail upon what we have al- 
ready seen was a despotic and illegal order 
of the war department A more flagrant 
disregard of the constitution of the United 
States can hardly be conceived. That great 
organic law and charter of American liberty 
distributes the powers of the government in- 
to three parts, executive*, legislative and judi- 
cial, each, in their respective spheres, inde- 
pendent of the others. The framers of that 
once sacred instrument took especial care, 
so far as human wisdom could provide, that 
the judiciary should be placed entirely be- 
yond the control or influence of either or 
both of the other branches of the govern- 
ment, believing that, in its being so consti- 
tuted, was one of the great safeguards of 
civil liberty. I deeply regret that such an 
order should go abroad, purporting to come 
from the war department, not on my own ac- 
count, but because such illegal assumptions 
of power go far to bring our institutions 
and government into disrepute, both at home 
and abroad. I need not say to the people of 
Vermont, my native state, where my temper 
and conduct through life are well known, 
that threats will not influence me, nor that 
I shall do what I deem my duty, unawed. 
"If" (in the language of a great magistrate) 
"they had any effect It would be contrary 
to their intent Leaning against their im- 
pression, might give a bias the other way. 
But I hope and believe that I have fortitude 
enough to resist that weakness." At a very 
early stage of the rebellion, it became my 
judicial duty to express my views and opin- 
ions in relation to it, and the obligations of 
all loyal citizens; and thus they became 
widely known. I have had no change of 
opinion since, upon those questions, nor has 
any act or word of mine indicated any. In 
issuing this writ of habeas corpus, and in 
passing on questions raised upon it, I have 
simply performed an imperative judicial 
duty. If I had shrunk from it, or in any 
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way avoided it, I should have proved recre- 
ant to the great trusts reposed in me. A 
judge who will not faithfully and fearlessly 
perform every duty imposed upon him by the 
constitution and the laws, as much merits 
disgrace and punishment, as does the sol- 
dier who deserts his colors on the battle 
field. 

There are other facts connected with the 
arrest and detention in this case, which 
deserve notice. At the last term of this 
court, it was determined that, when two or 
more persons were acting together in any 
way to discourage enlistments, it constituted 
an offence under the act of July 31, 1S61 
(12 Stat. 284), and, under a charge to the 
grand jury, delivered by Mr. Justice Nelson, 
an indictment was found against three per- 
sons, who are now held for trial thereon. 
This was well known to the marshal. He 
had no order from the war depax*tment to 
arrest any particular person, but only au- 
thority to arrest such as he chose. If he 
had reason to suspect that this petitioner, 
and the two others who were arrested with 
him, had been discouraging enlistments, he 
could have gone to a United States com- 
missioner, and procured a warrant and had 
them brought up, and, if there was sufficient 
evidence, held for trial before this court; 
and it was his duty to do so. But, instead 
of performing his duty under the law, as 
an officer of this court, he volunteered, as a 
military agent, to make the arrest upon his 
own motion, and throw the accused into jail 
in violation of law. When he was before me 
on the 1st of September, he was reminded 
that, if the petitioner was guilty of the 
offence charged against him, he could and 
would be punished under the law; but he 
still chose to disobey the positive oi*der of 
the court to bring the prisoner before it 
This was a highhanded, arbitrary exercise 
of power, without right, and in defiant 
violation of all constitutional authority and 
law, and of all civil liberty; and, if the 
power and majesty of the law are not to 
be trampled on with impunity, but are to 
be vindicated and maintained, as in times 
past, he ought to be and must be punished 
therefor. 

In considering the character and extent 
of that punishment, it becomes necessary to 
inquire what effect is to be given to the 
President's proclamation of the 24th of Sep- 
tember, 1802 (13 Stat 730), which is as 
follows: "By the President of the United 
States of America. A proclamation. Where- 
as, it has become necessary to call into serv- 
ice, not only volunteers, but also portions 
of the militia of the states, by draft, in order 
to suppress the insurrection existing in the 
United States, and disloyal persons are not 
adequately restrained, by the ordinary pro- 
cesses of law, from hindering this measure 
and from giving aid and comfort in various 
ways to the insurrection: Now, therefore, 



be it ordered: First— That, during the ex- 
isting insurrection, and as a necessary meas- 
ure for suppressing the same, all rebels and 
insurgents, their aiders and abettors, within 
the United States, and all persons discoura- 
ging volunteer enlistments, resisting militia 
drafts, or guilty of any disloyal practice, 
affording aid and comfort to rebels against 
the authority of the United States, shall be 
subject to martial law, and liable to trial 
and punishment by courts martial or mili- 
tary commissions. Second— that the writ of 
habeas corpus is suspended in respect to 
all persons arrested, or who are now, or 
hereafter, during the rebellion, shall be, im- 
prisoned in any fort, camp, arsenal, military 
prison or other place of confinement, by 
any military authority or by the sentence of 
any court martial or military commission. 
In witness whereof, I have hereunto set 
my hand, and caused the seal of the United 
States to be affixed. [L. S.] Done at the 
city of Washington, this twenty-fourth day 
of September, in the year of our Lord one 
thousand eight hundred and sixty-two, and 
of the Independence of the United States 
the eighty seventh. Abraham Lincoln. By 
the President: William EC. Seward, Secre- 
tary of State." Is the power thus assumed 
by the president conferred upon him by the 
constitution or any act of congress, or by 
both combined? 

This is the most grave and important 
question that has ever been presented before 
the judicial tribunals of this country— one 
upon which eminent jurists have differed 
and upon which they will undoubtedly con- 
tinue to differ. I approach it with 1 great 
hesitancy and would be glad to avoid ex- 
pressing an opinion upon it; but I have no 
choice. In order "to examine it in all its 
aspects, it is necessary to consider the pres- 
ent condition of the Union. That a gigantic 
insurrection and rebellion has been, for 
more than eighteen months, and is still, 
raging in many of the states, and that the 
armies of the rebellious states have been, 
and are, invading loyal states with immense 
forces, that hundreds of millions of dollars 
have been expended, and many thousands of 
lives lost, in endeavors to suppress and put 
it down, and that hundreds of thousands 
of men are now in the field, and in hostile 
array against each other, we know to be 
true. That there are recruiting stations in 
nearly every town in the loyal states, and 
trcops in various places in every state being 
drilled and disciplined, in squads, compa- 
nies, and regiments, and that a draft has 
been ordered, we also know. 

The constitution of the United States 
makes the president commander-in-chief of 
the United States army, and of the militia 
of the several states when called into the 
actual service of the United States. It also 
provides, that he shall "take care that the 
laws be faithfully executed," and that con- 
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gress shall have power "to provide for call- 
ing forth the militia, to execute the laws of 
the Union, suppress insurrections, and repel 
invasions." In pursuance of this authority, 
the act of the 28th of February, 1795 (1 Stat. 
424), was passed, the 2d section of which 
provides, "that whenever the laws of the 
United States shall he opposed, or the execu- 
tion thereof obstructed, in any state, by 
combinations too powerful to be suppressed 
hy the ordinary course of judicial proceed- 
ings, or by the powers vested in the marshals 
by this act, it shall be lawful for the presi- 
dent of the United States to call forth the 
militia" of such state, or of any other state 
or states, as may be necessary* to suppress 
such combinations, and to cause the laws to 
be duly executed." The same act provides 
for organizing and governing the militia 
when so called out, and for establishing 
courts martial, &c. The question as to the 
construction of this act came before the 
supreme court of the United States, in the 
case of Martin v. Mott 12 Wheat. [25 U. S.] 
19. It was an action of replevin, for certain 
goods and chattels, brought in a state court 
of the state of New York. The supreme 
court of that state gave judgment against 
the avowant, and that judgment was af- 
firmed by the court for correction of errors, 
and from thence was taken by writ of error 
to the supreme court of the United States. 
The opinion of the court was delivered by 
Mr. Justice Story, who says: "The avowry, 
in substance, asserts a justification of the 
taking of the goods and chattels to satisfy 
a fine and forfeiture imposed upon the orig- 
inal plaintiff by a court martial, for a failure 
to enter the service of the United States as 
a militia man, when thereto required by the 
president of the United States, in pursuance 
of the act of the 2Sth of February, 1795 
(chapter 101). It is argued, that this avowry 
is defective, both in substance and form, 
and it will be our business to* discuss the 
most material of these objections." "For the 
more clear and exact consideration of the 
subject, it may be necessarv to refer to the 
constitution of the United States, and some 
of the provisions of the act of 1795. The 
constitution declares, that congress shall 
have power 'to provide for calling forth the 
militia, to execute the laws of the Union, 
suppress insurrections, and repel invasions;* 
and also 'to provide for organizing, arming, 
and disciplining the militia, and for govern- 
ing such part of them as may be employed 
in the service of the United States.' In 
pursuance of this authority, the act of 1795 
has provided." &c. "It has not been denied 
here, that the act of 1795 is within the con- 
stitutional authority of congress, or that 
congress may not lawfully provide for cases 
of imminent danger of invasion, as well as 
for cases where an invasion has taken place. 
In our opinion, there is no ground for a doubt 
on this point, even if it had been relied on, 



for the power to provide for repelling inva- 
sions includes the power to provide against 
the attempt and danger of invasion, as the 
necessary and proper means to effectuate the 
object" "The power thus confided by con- 
gress to the president, is, doubtless, of a very 
high and delicate nature. A free people are 
naturally jealous of the exercise of military 
power; and the power to call the militia 
into actual service is certainly felt to be 
one of no ordinary magnitude. But it is 
not a power which can be executed without 
a correspondent responsibility. It is, in its 
terms, a limited power, confined to cases of 
actual invasion, or of imminent danger of 
invasion. If it be a limited power, the ques- 
tion arises, by whom is the exigency to be 
judged of and decided?" "We are all of 
opinion, that the authority to decide whether 
the exigency has arrived, belongs exclusive- 
ly to the president, and that his decision is 
conclusive upon all other persons." Again, 
Mr. Justice Story says: "Whenever a stat- 
ute gives a discretionary power to any per- 
son, to be exercised by him upon his own 
opinion of certain facts, it is a sound rule 
of construction, that the statute constitutes 
him the sole and exclusive judge of the ex- _ 
istence of those facts. And, in the present 
case, we are all of opinion that such is the 
true construction of the act of 1795. It is 
no answer, that such a power may be abused, 
for there is no power which is not suscepti- 
ble of abuse. The remedy for this, as well 
as for all other ofilcial misconduct, if it 
should occur, is to be found in the constitu- 
tion itself." Mr. Justice Story states and 
disposes of another objection to the avowry, 
in these words: "In the first place, it is 
said, that the original plaintiff was never 
employed in the service of the United States, 
but refused to enter that service, and that, 
consequently, he was not liable to the rules 
and articles of war, or to be tiled for the" 
offence by any court martial organized under' 
the authority of the United States. The case 
of Houston v. Moore, 5 Wheat [IS U. S.] 1, 
affords a conclusive answer to this sugges- 
tion. It was decided in that case, that al- 
though a militia man, who refused to obey 
the orders of the president calling him into 
the public service, was not, in the sense of 
the act of 1795, 'employed in the service of 
the United States,' so as to be subject to the 
rules and articles of war, yet that he was 
liable to be tried for the offence under the 
5th section of the same act, by a court mar- 
tial called under the authority of the United 
States." The decision of the state court was 
reversed, and the case was remanded to it, 
with directions to cause a judgment to be 
entered in favor of the avowant 

This question as to the power of the presi- 
dent to call out the militia and establish mar- 
tial law, was again before the supreme court 
of the United States in the case of Luther v. 
Borden, 7 How. [48 U. S.] 1. That was an 
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action of trespass for breaking open the 
plaintiff's house, in Rhode Island, and ar- 
resting him under a military order, grow- 
ing out of what has been usually called the 
"Dorr Rebellion." The opinion of the court 
was delivered by that eminent jurist, Chief 
Justice Taney. After considering the ques- 
tion as to who should determine whether 
the exigency had arisen which would justi- 
fy calling out the militia, the chief justice 
says: "After the president has acted and 
called out the militia, is a circuit court of the 
United States authorized to inquire whether 
his decision was right? Could the court, 
while the parties were actually contending 
in arms for the possession of the govern- 
ment, call witnesses before it, and inquire 
which party represented a majority of the 
people? If it could, then it would become the 
duty of the court, (provided it came to the 
conclusion that the president had decided in- 
correctly,) to discharge those who were ar- 
rested or detained by the troops in the serv- 
ice of the United States, or the government 
which the president was endeavoring to main- 
tain. If the judicial power extends so far, 
the guarantee contained in the constitution 
of the United States is a guarantee of anar- 
chy and not of order. Yet, if this right does 
not reside in the courts when the conflict is 
raging, if the judicial power is at that time 
bound to follow the decision of the political, 
it must be equally bound when the contest is 
over." "It is true," adds the chief justice, 
"that in this case the militia were not called 
out by the president. But upon the applica- 
tion of the governor under the charter gov- 
ernment, the president recognized him as the 
executive power of the state, and took meas- 
ures to call out the militia to support his au- 
thority, if it should be found necessary for 
the general government to interfere; and it 
is admitted in argument, that it was the 
knowledge of this decision that put an end 
to the armed opposition to the charter gov- 
ernment, and prevented any further efforts 
to establish by force the proposed constitu- 
tion. The interference of the president, 
therefore, by announcing his determination, 
was as effectual as if the militia had been 
assembled under his orders; and it should be 
equally authoritative." "It is said that this 
power in the president is dangerous to liber- 
ty, and may be abused. All power may be 
abused if placed in unworthy hands. But it 
would be difficult, we think, to point out any 
other hands in which the power would be 
more safe, and at the same time equally ef- 
fectual. When citizens of the same state 
are in arms against each other, and the con- 
stituted authorities unable to execute the 
laws, the interposition of the United States 
must be prompt, or it is of little value. The 
ordinary course of proceedings in courts of 
justice would be utterly unfit for the crisis. 
And the elevated office of the president, chos- 
en as he is by the people of the United States, 



and the high responsibility he could not fail 
to feel when acting in a case of so much mo- 
ment, appear to furnish as strong safeguards 
" against a willful abuse of power as human 
foresight could well provide." The chief jus- 
tice then examines the case of Martin v. 
Mott [supra], and says: "The grounds upon 
which that opinion is maintained are set 
forth in the report, and, we think, are con- 
clusive. The same principle applies to the 
case now before the court. Undoubtedly, if 
the president, in exercising this power, shall 
fall into error, or invade the rights of the 
people of the state, it would be in the power 
of congress to apply the proper remedy, 
But the court must administer the law as 
they find it. The remaining question is, 
whether the defendant, acting under mili- 
tary orders issued under the authority of the 
government, was justified in breaking and 
entering the plaintiff's house." And, after 
examining matters as then existing in Rhode 
Island, he says: "It was a state of war; and 
the established government resorted to the 
rights and usages of war, to maintain itself, 
and to overcome the unlawful opposition. 
And, in that state of tilings, the officers en- 
gaged in its military service might lawfully 
arrest any one, who, from the information 
before them, they had reasonable grounds to 
believe was engaged in the insurrection; 
and might order a house to be forcibly en- 
tered and searched, wiien there was reason- 
able ground for supposing he might be there 
concealed. Without the power to do this, 
martial law and the military array of the 
government would be mere parade, and 
rather encourage attack than repel it" 

The principle established by these cases 
determines, I think, that the president has 
the power, in the present military exigencies 
of the country, to proclaim martial law, and, 
as a necessary consequence thereof, the sus- 
pension of the writ of habeas corpus in the 
case of military arrests. It must be evident 
to all, that martial law and the privilege of 
that writ are wholly incompatible with each 
other. 

But it may be argued that Vermont is a 
loyal state, more than five hundred miles 
from the seat of war; that the people are 
patriotic and law abiding; that the enforce- 
ment of civil law has not been interfered 
with within her borders; and that, therefore, 
there is nothing to justify martial law. But 
we have already seen that this is a question 
for the president, not for the court, to deter- 
mine. 

I am aware that the conclusion at which I 
have arrived may seem to conflict with some 
very high authorities, but it appears to me 
that they can be reconciled. In Ex parte 
Bollman, 4 Cranch [S U. S.] 95, Chief Justice 
Marshall incidentally remarks, that only con- 
gress can suspend the writ of habeas corpus. 
And Judge Story, in his Commentaries on 
the Constitution (volume 3, § 1330), makes 
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the same remark. But neither was discuss- 
ing the question, where, how, or by whom it 
.-could he suspended. It seems, to have been 
an obiter dictum with both of those learned 
judges. The question came directly before 
Chief Justice Taney, in Ex parte Merryman 
[Case No. 9,487], and again before Judge 
Hall, of the northern district of New York, 
in Ex parte Benedict, before referred to. 
But both cases came up on an entirely dif- 
ferent state of facts from that which now 
exists. The president had not then pro- 
claimed martial law, and, in neither of the 
cases, was the act of 1795 referred to at all 
by the court, in its opinion. On the other 
hand, the president's legal adviser, (the at- 
torney general,) Mr. Horace Binney, of Phila- 
delphia, Mr. Reverdy Johnson, of Maryland, 
and Judge Parker, of Cambridge, Massachu- 
setts, have, I understand, give deliberate 
-opinions, that the privilege of the writ may 
be legally suspended without an act of con- 
gress. I have not had an opportunity of see- 
. ing the last named three opinions, and there- 
fore do not know on what grounds they are 
based; but, coming from eminent lawyers 
and pure patriots, they are certainly entitled 
to great weight 

What, then, should be the order in this 
case? The writ of habeas corpus being now 
suspended, as to persons arrested as the peti- 
tioner was, if he were at this time before me, 
I should be constrained to order him back 
into the custody of the marshal. But, on the 
1st of September, when the marshal was di- 
rected to bring him before me, he was legal- 
ly entitled to the privilege of the writ; and, 
for disobeying that order, 1 shall direct the 
following sentence to be placed upon the rec- 
ords of the court, and shall use all the power 
the law confers upon me, to have it enforced: 
"District of Vermont In the Circuit Court, 
October 7th, 18G2. In the matter, Ex parte 
Anson Field [Case No. 4,761]. On the order on 
C. C. P. Baldwin, marshal, and N.B.Flanagan, 
jailor, to show cause why they should not be 
punished for contempt of court, in refusing to 
bring said Field into court in pursuance of 
the order of September 1st last, the court, 
having fully and carefully examined the mat- 
ter in all its relations, and given it mature 
consideration, adjudges that said Baldwin 
was guilty of contempt of court in disobey- 
ing the order aforesaid, and that, within ten 
days, he pay to the clerk of the court a fine 
of one hundred dollars, and that, until he 
purges himself of said contempt, by comply- 
ing with this order, he be not permitted with- 
in the court, to act as one of its officers; and 
that, the said Flanagan having acted as the 
mere servant of said Baldwin, he be dischar- 
ged, as a vindication of the power of the law. 
does not require that he should be punished." 

The marshal having, in accordance with 
the order of October 7th, paid into the court 
the fine of $100, was restored by the court to 
his full privilege as an officer of the court 

FIELD v. The ARGUS. See Case No. 521. 
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FIELD v. BAKER et al. 

[12 Blatchf. 43S; 1 11 N. B. R. 415.] 

Circuit Court, E. D. New York. Feb. 9, 1S75. 

Bankruptcy— Conditional Sale— Non-Perform- 
ance of Condition — Rights of Assignee Sub- 
sequently Appointed — Confession of Judg- 
ment by Bankrupt before Adjudication — 
Solvency. 

1. In April, 1871, B. sold to F. his stock of 
goods in his store, for a price payable in in- 
stalments in fifty weeks, by a bill of sale, with 
an agreement therein, that, if F. should make 
default in paying any instalment, B. should 
be at liberty to treat the whole amount unpaid 
as due, and take possession of the goods and 
sell them to satisfy the debt. At the same 
time, F. gave to B. a mortgage on the goods, 
containing like terms as in the bill of sale. 
B. omitted to file the mortgage in conformity 
with the statutes of New York. F. went into 
possession of the goods, and, in November, 
1S71, made default in payment of an instal- 
ment. On the 13th of December, 1S71, B. 
took possession of the goods, and afterwards 
sold them, and applied the proceeds on the said 
debt to him. No actual fraud in the transac- 
tion was alleged, nor was- it claimed that F. 
was insolvent when he received the bill of sale 
and gave the mortgage. On the 20th of Decem- 
ber, 1871, a petition in bankruptcy was filed 
against F., and he was afterwards adjudged a 
bankrupt. His assignee filed a bill against B. 
and F., to have the mortgage adjudged void, 
as against him, and the value of the goods tak- 
en by B. accounted for by him: Held, that, as 
the goods were sold with the reservation, in the 
bill of sale, of a right in B. to resume posses- 
sion of them, and as B. did take possession of 
them before any other lien on them was ac- 
quired, and before the petition in bankruptcy 
was filed, the transaction was valid, as against 
the assignee. 

2. In May, 1871, B. endorsed a note for 
F., and it was discounted by a bank, on a 
pledge, also, to the bank, of securities belong- 
ing to B„ and the proceeds of the discount were 
paid to F. In July, 1871, a like transaction 
was had. Afterwards, and on the 28th of July, 
1871, F. gave to B. a confession of judgment, 
in the amount of the endorsements, as security, 
on which a judgment was entered the next 
day. The notes were renewed twice, and F. 
asrreed to pay them on the 1st of December, 
1871, and that, if he did not, B. might pay 
them, so as to release the securities. F. failed 
to pay them, and then B. paid them, and 
caused execution on the judgment to be issued 
by a creditor of his to whom he had assigned 
it. The execution was levied on other goods 
than those sold by B. to F., and, on or about 
the 20th of December, 1871, such goods were 
sold under the levy, and* the proceeds were 
credited on the judgment. In the bill before 
mentioned, the assignee prayed to have the 
judgment declared void, as against him, and 
the value of the goods sold under the levy, ac- 
counted for by B.: Held, that the time to be 
taken at which to test the condition of F. and 
the knowledge of B., was the time when the 
confession of judgment was given, and nol 
the time when the execution was issued; and 
that, as it did not appear that F. was not 
solvent at that time, the transaction was valid, 
as against the assignee. 

[Appeal from the district court of the 
United States for the eastern district of 
New York. 

[This was a suit by Aaron Field, assignee 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here, reprinted by permission.} 
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in bankruptcy of Harris Fiegel, against 
Adolph Baker and the said Harris Fiegel, 
to set aside a mortgage given by Fiegel to 
Baker, and to require said Baker to account 
for the value of the property taken by virtue 
of the same. The district court decreed in 
favor of the complainant (case unreported), 
and Baker appealed to this court] 

Thorndike Saunders, for plaintiff. 
Tracy, Catlin & Brodhead, for defendant 
Baker. 

WOODRUFF, Circuit Judge. On the 1st 
of April, 1S71, the appellant, Adolpli Baker, 
sold to the other defendant, Harris Fiegel, a 
stock of dry goods in the store theretofore 
occupied by the said Baker, in Grand street, 
Williamsburgh, together with store fixtures, 
&c., for the sum or price of $5,000, payable 
in instalments of $100 each week, until paid, 
with certain interest upon a portion thereof, 
and with an agreement, that, if Fiegel made 
default in the payment of the instalments 
as they became due, the vendor should be 
at liberty to treat the whole amount then un- 
paid as due, and to enter and take posses- 
sion of the goods and sell and dispose there- 
of for the satisfaction of the amount remain- 
ing unpaid. These terms are embodied in 
the bill of sale; and, had there been no mort- 
gage given by Fiegel, the transaction would 
have been in the nature of a sale, in which 
the vendor, in order to preserve his lien for 
the price, makes a conditional delivery of 
the goods, reserving the right to reclaim the 
goods in case the price is not paid agreeably 
to the terms of sale. Such a transaction is 
perfectly valid as between the parties, and 
involves no idea of preference, within the 
meaning of the bankrupt law. The vendor, 
by such a transaction, gains from the bank- 
rupt no more than by the same transaction 
he gives. The taking of a security for money 
then presently loaned is not taking a pref- 
erence; no more is a sale of property, and, 
at the same time, reserving a lien for the 
price. 

This arrangement by the parties was car- 
ried into further execution by the simul- 
taneous execution of a mortgage of the goods 
to the vendor, corresponding, in its pro- 
visions, with the terms and conditions ex- 
pressed in the bill of sale. There is no pre- 
tence of any actual fraud in these transac- 
tions, nor that, at that time, Fiegel was insol- 
vent, or that there was any suspicion, or 
ground of suspicion, that he was so. Baker, 
the vendor, omitted to file the mortgage in 
conformity with the statutes of New York, 
and, as Fiegel took possession and remained 
in possession, the mortgagee could not claim 
under that mortgage, as against creditors 
of the mortgagor or subsequent purchasers or 
mortgagees in good faith. Fiegel, the pur- 
chaser, made payment of instalments upon 
the purchase money down to some time in 
November, 1S71, paying, in all, $3,200, and 



then made default On the 13th of Decem- 
ber, the vendor, in accordance with the terms 
oi! the sale and with the mortgage, entered, 
took possession of and removed such of the 
goods as had not been already disposed of 
by Fiegel, and afterwards sold the same at 
auction, and applied the proceeds to the sat- 
isfaction of the unpaid portion of the pur- 
chase price and interest No question has 
been raised, in this case, of the regularity 
and validity of such sale and application of 
the proceeds, if, as against this complainant, 
the vendor had a right to take possession of 
the goods, as security for the balance due 
him as the price of the goods. This state- 
ment exhibits one of the transactions which 
is the subject of contest herein. 

The other was as follows: In May, 1871, 
Fiegel requested the assistance of Baker in 
procuring a discount at bank, (where he was 
a stranger,) to the amount of $3,000. Baker 
introduced him to the officers of the bank, 
endorsed his note for $3,000, at three months, 
and pledged United States bonds as further * 
security; and, on the 15th of July, 1871, an- 
other discount was obtained for Fiegel, to 
the amount of $2,000, upon the like security; 
and, on the 28th of the same month, Fiegel 
gave to Baker a confession of judgment, in 
the sum of $5,000, as security, to indemnify 
him against his endorsements and the hypoth- 
ecation of his United States bonds, and 
judgment was entered upon such confession 
on the following day, July 29th, 1S71. There 
is no evidence justifying any impeachment 
of the good faith of these transactions— 
certainly, none creating any doubt of the 
good faith of Baker; and it is clear, that 
Fiegel received thereby the full amount of 
the discount of the notes so given. These 
notes were twice renewed, but, at the time 
of the last renewal, Baker being desirous 
of obtaining his bonds, it was agreed that 
Fiegel would retire the renewal notes on the 
1st of December, and, if not, that Baker 
might pay them, although they had not yet 
matured. Fiegel failed to pay the notes, and, 
soon afterwards, Baker paid them, and there- 
upon issued execution upon the judgment 
so confessed for his indemnity, or caused it 
to be issued by a creditor of his own, to 
whom he had assigned it The execution was 
levied upon the goods of Fiegel, (not includ- 
ed in the sale by Baker,) and, on or about 
the 20th of December, the property levied 
upon was sold, and the proceeds of sale cred- 
ited on the judgment. These proceeds were 
not paid to the sheriff by the purchasers, buc 
appear to have been collected by the attorney 
who issued the execution, and to have been 
paid over to the creditor of Baker, above 
referred to, on Baker's account 

On the 20th of December, 1871, a cred- 
itor of Fiegel filed hi.3 petition in the district 
court, in bankruptcy, and such proceedings 
were had in that court, that Fiegel was 
afterwards adjudged bankrupt and th<y 
complainant was appointed assignee. He 
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filed his bill in the district court, praying 
that the hereinbefore mentioned mortgage 
and the said judgment be declared void, as 
against lain, as assignee, and that Baker 
be required to pay the value of the prop- 
erty taken by virtue of the same respective- 
ly. In that court, and, as I think, in com- 
formity with views that have until recently 
been generally entertained upon the ques- 
tions involved, the complainant had a decree 
for such value, from which the defendant, 
Baker, has appealed to this court 

1. As to the judgment confessed by the 
debtor, to indemnify the appellant against 
his endorsements and the hypothecation of 
his United States bonds, to procure dis- 
counts for the use of the debtor. As already 
suggested, there is no sufficient evidence 
that this transaction was not made by the 
appellant in perfect good faith, as an act 
of kindness to Fiegel, without any reason 
whatever to believe that the latter was in- 
solvent On the contrary, the proofs show 
that Baker then had confidence in the sol- 
vency of Fiegel, and was justified in that 
confidence.. More than this, it is not shown 
that at that time Fiegel was not in fact 
solvent. It Is impossible, I think, to say 
that either party contemplated any fraud- 
ulent preference, or any insolvency or fraud 
upon the bankrupt law. Nor did the deci- 
sion below proceed upon any such ground. 
Before the execution was issued, there was 
reason to believe that Fiegel was insolvent 
- He was, no doubt, insolvent in fact; and, 
under the circumstances disclosed by the 
evidence, Baker had knowledge enough *~ 
make him apprehend such insolvency, if 
not believe it The decision below proceed- 
ed on the ground, that the time to be taken 
at which to test the condition of the debtor 
and the knowledge of the creditor, is the 
time when the execution was issued which 
gave to Baker a lien upon the property 
seized thereon; and that then an aavantage 
gained by Baker, with reasonable cause to 
believe his debtor was insolvent, was ille- 
gal and void. In Clark v. Iselin [21 Wall. 
(88 L\ S.) 360] the supreme court of the 
United States have, at this present term, 
decided, (reversing the decision of the circuit 
court,) that, where a warrant of attorney is 
executed, authorizing the entry of a judg- 
ment, the validity of a judgment and levy 
made in pursuance thereof is to be tested 
by the condition of things existing when 
the warrant is executed and delivered, and, 
if such warrant is not invalid or impeacha- 
ble, then the judgment and levy are valid, 
notwithstanding the debtor's insolvency, 
and knowledge thereof by the creditor, be- 
fore such execution is issued. Indeed, that 
case goes one step further than is required 



to sustain the execution and levy in this. 
There, the judgment itself was not entered 
until the insolvency of the debtor was ap- 
parent, and it was quite clear that such 
judgment, and the levy of an execution on 
the debtor's goods, must result in giving a 
preference to the judgment creditors over 
the other creditors of the debtor. I think 
conformity to that decision requires that 
this court sustain the validity of the judg- 
ment, execution, levy and sale in the pres- 
ent case. 

2. As to the mortgage, I find no suffi- 
cient reason to doubt the correctness of 
the decision made in Re Leland [Case No. 
8,234], that, where the holder of a chattel 
mortgage under the laws of New York 
omits to file his mortgage, or to take pos-" 
session, and an assignee in bankruptcy of 
the mortgagor comes to the actual posses- 
sion of the property, his title is unaffected 
by such outstanding mortgage; and that, 
as to him, the mortgage has no validity. 
This case is distinguished from that in two 
particulars— First, the property itself was 
sold and delivered with the express reser- 
vation of the right to resume the possession, 
expressed in the bill of sale; second, the 
vendor did, in fact, take possession before any 
other lien thereon was acquired, before the 
title of the assignee in bankruptcy, and, in 
fact, before any petition was filed. If the- 
appellant be regarded simply as mortgagee,, 
he took actual possession before any lien up- 
on the property was acquired by any third 
person. Denio, X, in Van Heusen v. Radcliff, 
17 N. Y. 5S0, in the court of appeals of New 
York, says, in reference to this statute: 
"When a conveyance is said to be void as 
against creditors, the reference is to such 
parties when clothed with their judgments 
and executions," &c. Hale v. Sweet, 40 
N. Y. 97, and Doll v. Harlow [2 Hun, 659], 
in the supreme court of the second depart- 
ment (unreported), indicate that, in such 
case, the title of the mortgagee is regarded 
by the state courts as valid. How far it 
would be permitted to show fraud upon 
creditors, or the procurement of credit up- 
on faith of the possession and apparent title, 
and hold such a mortgage void upon that 
ground, as to creditors who Decame such in 
reliance on the debtor's unincumbered title* 
it is not necessary here to inquire. 

My conclusion is that the decree should 
be reversed, and the bill be dismissed, with- 
out costs. 

Case Ho. 4,763. 

FIELD v. BALTIMORE 0. P. R. CO. 

[Cited in Cully v. Baltimore & O. R. Co. r 
Case No. 3,466. Nowhere reported; opinion 
not now accessible.] 
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Case No. 4,764. 

FIELD y. COLUMBET. 

[4 Sawy. 523.] x 

District Court, N. D. California. July 22, 
1864. 

Construction of Deed — Designation of Qfan- 
tity — Conveyances undeu California Stat- 
ute — Difference between Quitclaim and 
Other Deeds in California — Operation of 
Quitclaim Deed— Action of Mesne Profits — 
Value of Improvements as Set-Off to Dam- 
ages — Color of Title, What — Statute of Lim- 
itations, to be Available, must be Pleaded. 

1. The designation of quantity in the de- 
scription of a deed will not control the bounda- 
ries where they are clearly indicated; but 
where there is doubt as to the true description, 
such designation of quantity may be prop- 
erly considered. 

2. Under the California statute of convey- 
ances, any words in a deed indicating an inten- 
tion to transfer the estate, interest or claims of 
the grantor will be a sufficient conveyance, 
whether they be such as were generally used 
in a deed of feoffment, or of bargain and sale, 
or of release, irrespective of the fact of pos- 
session of grantor or grantee, or of the statute 
of uses. 

3. The only practical difference in deeds in 
use in California, arises from their different 
operation upon subsequently acquired inter- 
ests, or the covenants implied by particular 
terms; a quitclaim deed only passing such 
interest as the grantor possessed at the time, 
and having no operation whatever upon sub- 
sequently acquired interests. 

4. A quitclaim deed does not affirm the pos- 
session of any title in the grantor, nor does it 
preclude him from subsequently acquiring a 
valid title and holding it for his own benefit; 
but it is equally effectual with any other form 
of deed to transfer existing interests. 

5. Tn California claims for damages for 
withholding possession of land, or for waste and 
for rents and profits, may be. and usually are, 
united in the same action with a claim for the 
recovery of the premises; but distinct actions 
may be brought, if desired, for the land, and 
for the damages. 

6. Under the California statute allowing the 
value of permanent improvements to be set- 
off, in certain cases, against damages for 
withholding possession of land, the defendant 
must have held the land not only in good faith, 
but also under color of title. 

7. By "color of title" is meant the sem- 
blance or appearance of title. Wherever any 
instrument by apt words of conveyance from 
grantor to grantee in form passes what pur- 
ports to be the title, it gives color of title. 

8. The period prescribed within which actions 
for mesne profits must be brought in California 
is three years; but if the statute be not plead- 
ed, mesne profits for a longer period may be 
recovered. 

This was an action [by Edward Field 
against Clement Columbet] to recover the 
possession of a tract of land, containing about 
seven hundred and thirty acres, situated in 
the county of Alameda, in the state of Cali- 
fornia, and was tried at the June term of 
18G4 by the court, without the intervention 
of a jury, by stipulation of the parties. Both 
parties deraigned their title from the same 
source— from Fulgencia Higuera, the original 

1 [Reported by L. S. B. Sawyer, Esq., and 
•here reprinted by permission.] 



grantee of the Mexican government, the 
plaintiff claiming by a deed executed in 
July, 1860, and the defendant by a deed 
executed to his wife, Ann Columbet, in De- 
cember, 1854, and a subsequent deed to him- 
self in January, 1859. The wife of Higuera 
united in the deed to the plaintiff, and his 
wife and children united in the deed to the 
defendant; but it did not appear that either 
wife or children ever possessed any interest 
in the premises to convey. No importance 
was therefore given to that fact 

A. M. Crane, for plaintiff. 

Williams & Thornton, for defendant. 

FIELD, Circuit Justice. Two positions 
are taken to defeat a recovery by the plain- 
tiff: First. That the premises are em- 
braced in the deed of December, 1854. to 
Ann Columbet, and in the deed of January, 
1859, to the defendant. Second. That if the 
title remained in Higuera, his deed of July, 
1S60, was inoperative to pass it, the grantee 
not being at the time in possession of the 
premises. 

The first position depends upon the con- 
struction to be given to the description of the 
premises in the deeds of 1854 and 1859. The 
description is identical in both deeds. It 
gives the boundary as commencing at a 
point on a certain creek "where the wagon- 
road passes to the house of Galindo," and 
after running in different directions as reach- 
ing on the north a range of hills dr^^nated 
"Lomas Altas," and proceeding thence "along 
the Lomas Altas southerly up to the afore- 
said wagon-road to Galindo's house," and 
thence "westerly to the point of beginning," 
the tract "to contain in limits one mile 
square in quantity, including the two springs 
known as the 'Agua Calientes.' " 

There are irreconcilable calls in this de- 
scription, and the only question is, which 
of them must be rejected? If the line be 
run "along the Lomas Altas," it will not 
strike the wagon-road, which stops at Galin- 
do's house; and it will follow for a great 
distance an easterly and not a southerly 
course. Yet this is the boundary for which 
the defendant contends, his theory being that 
the grantor intended that the line should 
follow the hills, and strike the line of the 
wagon-road protracted nearly a mile. On 
the other hand, if the words "along the Lo- 
mas Altas" be rejected, and the line be run 
southerly, it will strike the wagon-road and 
will include precisely the one mile square 
of land and the two warm springs men- 
tioned. I am of opinion that the latter is the 
time description of the premises deeded. If 
the grantor had intended to convey the whole 
tract, as the defendant contends, it is not 
probable that he would have designated the 
two warm springs as included in the tract 
sold, for in that case there could have been 
no question on the point— each spring would 
have been more than a mile from the outer 
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boundary of the premises. This opinion is 
strengthened by the designation of quantity 
in the deed. The designation of quantity, 
it is true, will not control the boundaries 
where they are clearly indicated. Yet where 
there is doubt as to the true description, it 
may be properly considered. The boundary 
for which the defendant contends embraces . 
over fourteen hundred acres— more than 
double the amount designated in the deeds 
under which he claims. 

The position of the defendant, that the 
deed to the plaintiff is inoperative to pass 
the grantor's title, arises from the fact that 
it is what is termed a quitclaim deed, and 
the grantee was not in possession of the 
premises at the time of its execution. The 
deed recites a money consideration of $2930, 
and witnesseth that the grantors "have re- 
mised, released and quitclaimed, and by 
these presents do remise, release and quit- 
claim," to the grantee the land in question, 
and all their "estate, right, title and interest 
therein," to have and to hold the same to 
the grantee and his heirs forever. A deed 
of this character would be sufficient to pass 
the interest of the grantors under the statute 
of uses. It was so held by the supreme 
court of New York, in Jackson v. Fish, 10 
Johns. 4o6, and the ruling has ever since been 
followed in the courts of that state. Lynch 
v., Livingston, 8 Barb. 485; Id., 2 Seld [6 
N. Y.] 422. 

In this state, the statute of uses has not 
been in terms adopted, and it is unnecessary 
to express any opinion whether it is to be 
considered in force as part of the common 
law. The statute of conveyances renders 
the deed as effectual for every purpose to 
pass the title or right of the grantors as it 
would have been had the statute of uses 
been expressly adopted. By the common 
law, where the right of property and the 
possession were united in the same person, a 
conveyance could only be made by feoffment 
with livery of seisin. m But where the right 
of property and the possession were in differ- 
ent persons, a transfer of the estate could be 
made to the party in possession by a deed 
of release. The operative words of such re- 
lease were the same as those used in the deed 
under consideration, "remise, release and 
quitclaim." The release operated in various 
ways according to the character of the pos- 
session and interest held by the releasee— 
sometimes by passing the estate or right of 
the releasor, sometimes by extinguishing his 
claim, and sometimes by enlarging the es- 
tate of the releasee. Without further par- 
ticularizing the manner of its operation, it 
is sufficient to say that the deed divested the 
releasor of whatever estate and right he pos- 
sessed, and transferred the same to the re- 
leasee, except where, from the nature of the 
interest or right released, the instrument 
could operate only by way of extinguishment, 
as in case of the release of a rent charge, 
or a common of pasture to the terre-tenant. 



Thus Sheppard, in his Touchstone, in de- 
fining the instrument, says: "A release is 
the giving or discharging of the right of 
action which a man hath, or may have or 
claim, against another man, of that which 
is his. Or it is the conveyance of a, man's 
interest or right which he hath unto a thing' 
to another that hath the possession thereof, 
or some estate therein." 1 Shep. Touch. 320. 
And again, the same writer says: "Lands, 
tenements and hereditaments themselves 
may be given and transferred by way of re- 
lease; and all rights and titles to lands may 
be given, barred and discharged by release; 
and so also may rights and titles to goods 
and chattels." Id. 321. The only condition, 
required for the efficacy of the deed was that 
the releasee should be in the actual posses- 
sion of the premises. Cruise, Dig. tit 32* 
"Deed," §§ 18-39. 

The operative words of the instrument are- 
as significant and potential now as at the 
common law, and their efficacy under our 
statute of conveyances is not dependent up- 
on the fact of possession by the releasee* 
The statute allows the transfer of real prop- 
erty and of interests therein, whether the- 
grantor or grantee be in or out of possession. 
It designates no form in which the convey- 
ance shall be made, except that it shall be 
made by deed. Any words in a deed indi- 
cating an intention to transfer the estate, 
interest or. claim of the grantor, will be a 
sufficient conveyance, whether they be such 
as were generally used in a deed of feoff- 
ment, or of bargain and sale, or of release, ir- 
respective of the fact of possession of grant 7 
or or grantee, or of the statute of uses. The 
only practical difference in deeds in use in. 
this state arises from their different opera- 
tion under the statute upon subsequently 
acquired interests, or from the covenants im- 
plied by particular terms. The quitclaim 
deed only passes such interest as the grantor 
possessed at the time, and has no operation, 
whatever upon subsequently acquired inter T 
ests. By its execution, the grantor does not 
affirm the possession of any title, nor is he 
precluded from subsequently acquiring a 
valid title, and holding it for his own bene; 
fit The subsequently acquired title does, 
not inure in any respect tb the benefit of 
the grantee in the quitclaim; and herein, 
lies its distinction from the deed in fee-sim- 
ple absolute under the statute, or the deed 
with covenants. It is equally effectual with 
either of the other forms in transferring 
existing interests. Such is the common opin- 
ion of the profession, and in consequence 
the quitclaim has become the fonn most 
generally in use. To hold that it has nq- 
efficacy, except where the grantee is at the 
time in possession, would disturb titles to- 
property of the value of millions. Sullivan 
v. Davis, 4 Cal. 291, and Russell v. Coffin^ 
8 Pick. 142. 

Judgment must be rendered for the plain T 
tiff, and it is so ordered, 
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Judgment was accordingly entered for the 
plaintiff, and under it he was placed in 
possession. He then brought an action 
against the defendant for the use and occu- 
pation of the premises recovered from the 
time his title accrued as established in that 
case, and the time he was thus placed in 
possession; and also for the value of a build- 
ing removed by the defendant from the 
property. The action was what was tech- 
nically called an action for mesne profits, 
to which was added a claim for injuries to 
the freehold. 

The defendant in his answer set up that 
he entered upon the premises in good faith 
under his deeds, and had made valuable 
improvements, the value of which he asked 
to have set-off against the claim of the plain- 
tiff. The statute of the state provided that 
in actions for the recovery of real property, 
"where damages are claimed for withhold- 
ing the property recovered upon which per- 
manent improvements have been made by 
a defendant, or those under whom he claims, 
holding under color of title adversely to the 
claims of the plaintiff in good faith, the 
value of such improvements shall be allow- 
ed as a set-off against such damages." 

The case was tried with a jury at the Ju- 
ly term of 18G5, the same counsel appearing 
for the parties as in the original action. 

FIELD, Circuit Justice, charged the jury, 
among other things, as follows: 

1. That although in this state there was a 
statute which allowed a plaintiff to unite 
in an action for the recovery of land a claim 
for damages for withholding the property, or 
for waste committed thereon, and for the 
rents and profits thereof, and in practice 
■claims of this character are usually united 
in the same action with a claim for the 
land, as it was found to be more convenient 
and less expensive than separate actions, 
and equally effectual to enforce the rights 
of the plaintiff, yet that such union was not 
essential, but that distinct actions might be 
brought for the land and for the damages. 

2. That to entitle the defendant to set-off 
the value of his improvements on the land 
recovered against the plaintiff's claim tor 
damages, his ho'lding of the premises must 
have been adversely to the claim of the 
plaintiff "under color of title;" that a hold- 
ing in good faith was of itself not sufficient; 
and that by color of title was meant the 
semblance or appearance of title. Wherever 
any instrument by apt words of conveyance 
from grantor to grantee, in form, passed 
what purported to be the title, it gave color 
of title. If one entered under a deed pur- 
porting to transfer the title, he entered un- 
der the color of title, although in point of 
fact the title was never in the grantor. 

3. That the defendant not having pleaded 
the statute of limitations, which prescribed 
three years as the term within which ac- 
tions for trespass upon real property must 



be brought, and the action for mesne profits 
was- considered one of that kind, the jury 
were not restricted to a consideration of the 
use and occupation of the premises for that 
period in the estimation of damages. 

The jury found for the plaintiff. 



Case No. 4,765. 

FIELD v. DE COMEAN et al. 

[5 Ban. & A. 40; x 17 O. G. 5G8.] 

Circuit Court, S. D. New York. Dec. 18, 
1S79. 3 

Patents— Infringement. 

Letters patent number 155,077, dated Sep- 
! tember 15th, 1874, granted to complainant for 
j improvement in glove fastenings, construed, 
! and, upon the construction given, the defend- 
ants held not to have infringed. 

[Followed in Field v. Ireland, 19 Fed. 835.1 

[This was a bill in equity by Joseph F. 
Field against Oliver De Comean and others 
for the alleged infringement of a patent for 
an improvement in glove-fastenings.] 

M. B. Andrus, W. S. Pladwell, and P. J. 
O'Reilly, for complainant 

C. A. Seward and C. B. Stoughton, for de- 
fendants. 

WHEELER, District Judge. The orator 
has a patent, No. 155,077, dated September 
15th, 1874, for an improvement in glove- 
fastenings, consisting of the combination of 
a spring inserted in the material of the glove 
and extending around the edges of the slit, 
which permits drawing the wrist of the glove 
over the hand, and adjusted so as to spring 
open by the insertion of the hand and to 
close automatically and overlap itself, and 
cause the edges of the slit to overlap each 
other when the glove is on. The defendants 
deny infringement. They make and sell for 
use springs for gloves, to be inserted into the 
material, and with a^-ms extending along 
each edge of the slit, jointed at the apex, 
working together like the blade and handle 
of a jack-knife. The only question is wheth- 
er the use of such springs is an infringement. 

The plaintiff stated in the specification of 
his patent that springs had been combined 
before with the wrists of gloves, but of a 
different form. So his patent is not, and 
could not be maintained as a patent for the 
combination of springs in every form with 
the wrists of gloves to close them. It pro- 
fesses to be and is a patent of his style of 
spring combined with the wrists of gloves 
for that purpose. The question is whether 
the defendants' spring is substantially like 
his. His is a spring throughout, and pulls 
constantly upon the parts of the material 
until they come together and overlap. The 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 116 TJ. S. 187, 6 Sup. Ct. 363.] 
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defendants' has stiff arms, and pulls the 
parts together only -when closed far enough 
to have the spring on one arm operate in the 
opposite direction upon the cam-shaped end 
of the other, and it pulls the edges apart un- 
til the arms are at right angles to each other 
when opened far enough to cause the spring 
to act the other way on the cam. When so 
opened it will not close itself, as the ora- 
tor's will, but has as much tendency to re- 
main open as it has to remain closed after 
being closed. 

It is said by an expert, called by the ora- 
tor, that, if the edge of the cam which throws 
the arms apart was removed, the spring 
would become more like the orator's in its 
operation; but he probably failed to notice 
that the spring operates on the same edge of 
the cam, although on different sides of its 
pivot, both in opening and closing the spring, 
and that if this edge was removed, the spring 
would not move the arms together, or either 
way, at all. The form of the defendants* 
spring is different from the orator's, its mode 
of operation is different, and the result of its 
operation is somewhat different It cannot 
be said to be the same as the orator's, or to 
be substantially like the orator's. Each got 
the idea of closing the wrists of gloves, by 
means of springs, from others. The orator 
carries out the idea in his mode, and the 
defendants in theirs, and as neither has con- 
trol of anything but the particular mode, 
neither can justly say that the other uses 
his mode. 

Let a decree be entered dismissing the ora- 
tor's bill, with costs. 

[Affirmed in 11G U. S. 187, 6 Sup. Ct 363.] 

Case 3flo. 4,766. 

FIELD v. GIBBS et al. 

[Pet. C. 0. 155.] 1 

Circuit Court, D. New Jersey. Oct. Term, 

1815. 

Suit upon Foreign Judgment — Objection to 
Record in Respect to Service and Appear- 
ance— Appearance by Attorney— Authority. 
1. In an action of debt, on a judgment ob- 
tained against the defendants in the court of 
common pleas of Pennsylvania, 'one of the de- 
fendants pleaded, that he had not been served 
with process, and had not appeared in the suit 
in which the judgment had been entered. On 
a demurrer to this plea, it appeared from the 
record of the judgment, that there had been a 
general appearance by attorney, and that 
the pleadings had been entered by him for both 
defendants. The court overruled the demur- 
rer. 
[Cited in Lincoln v. Tower, Case No. 8,- 
355.] 

* 2. Nothing can be assigned for error, which 

contradicts a record. 

[Cited in Kattredge v. Emerson, 15 N. H. 

202; Wilcox v. ICassick, 2 Mich. 169; Dal- 

ton v. Luck, 1G Mo. 102; Baker v. Stone- 

braker, 34 Mo. 173; Downing v. Still, 

i 43 Mo. 321.] 

3. Facts, in opposition to the record of a 
judgment obtained in one state, cannot be al- 

1 [Reported by Richard Peters, Jr., Esq.] 



leged to contradict the judgment, in an action 
brought upon it in another state. A judgment, 
in one state, is conclusive between the parties 
in another state. 

4. Construction of the act of congress of 26th 
May, 1790 [1 Stat. 122], entitled "An act to 
prescribe the mode in which the public acts, 
records, and judicial proceedings in each state, 
shall be authenticated, so as to take effect in 
every other state." In a judgment obtained in 
one state, against a person residing in another 
state, who had no notice of the suit, the remedy 
of the defendant is by application to the court, 
in which the judgment was entered. The attor- 
ney and the plaintiff are answerable in dam- 
ages to the defendant, so also is fhe officer to 
whom the process was delivered; if the judg- 
ment was entered by default. 

[Cited in Taylor v. Carpenter, Case No.~13,785.] 

5. An attorney, who enters an appearance in 
a suit, without authority, is answerable in 
damages, for the injury he may thereby have 
occasioned the parties. 

• [Cited in Lewis v. Sumner, 13 Mete. (Mass.) 
272.] 

This was an action of debt, brought* 
against Joel Gibbs and Martin Gibbs, for 
two thousand seven hundred and three dol- 
lars and fifty-eight cents. The first count 
in the declaration, was for fourteen hun- 
dred dollars; upon a judgment, obtained by 
the plaintiff, against these defendants, in 
the court of common pleas for the county of 
Philadelphia, in the state of Pennsylvania. 
The Second count was for thirteen hundred 
and three dollars and fifty-eight cents, for 
goods sold and delivered. To this declara- 
tion, Martin Gibbs pleads, as to the first 
count, that at the time when the proceed- 
ings in the said count mentioned, were com- 
menced, and always, before and since, he 
was a citizen of New Jersey, residing and 
commorant in the county of Burlington, in 
the said state; that no writ of summons or 
capias, or other process, was served upon 
him to answer the plaintiff in that suit, nor 
had he any notfee or opportunity to- defend 
himself in that suit; that he never appeared 
in the said court in the said suit, nor did he 
ever consent to any of the proceedings, or 
authorise any person to consent for him, 
thereto; therefore he says, said judgment, 
as to him, is void. As to the second count 
he pleaded nil debet, and tendered an issue 
which was joined. To the plea in bar to the 
first count, the plaintiff demurred generally, 
in which there was a joinder by the de- 
fendant 

WASHINGTON, Circuit Justice. The 
question for the* consideration of the court is, 
whether the matter stated in the plea to 
the first count, is sufficient, in point of law, 
to bar the plaintiff from recovering upon the 
judgment set forth in that count. Upon ex- 
amining the record of this judgment, it 
appears by the declaration, that Martin and 
Joel Gibbs, were attached to answer the 
plaintiff, in that suit; and both of the de- 
fendants appeared by John P. Ripley, their 
attorney, and pleaded several pleas. In 
every succeeding stage of that cause, until 
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the judgment was rendered, it is stated in 
the record, that both defendants appeared by 
the same attorney. The question then is, 
can the defendant, Martin Gibbs. plead in 
bar of the count on this judgment, that he 
was not served with process, and did not 
appear in the cause, or authorise any person 
to appear for him? The general rule of 
lav., to which I know of no exception, is, 
that nothing can be assigned for error* nor 
can any averment be admitted, which con- 
tradicts a record. "A record," says Lord 
Coke (Co. Iiitt 260), "imports in itself such 
uncontrollable credit and verity, that it ad- 
mits of no averment, plea, or proof to the 
contrary; for otherwise there would never 
be an end of the controversy." 

If then, the present suit had been brought 
in a court of the state of Pennsylvania, there 
could have been no doubt as to the insuf-- 
ficiency of this plea; because it alleges facts, 
which are in direct opposition to the record. 
See the cases in 2 Bac. Abr. 219. Is there 
any difference where the action is brought 
in one state, upon a judgment rendered in 
another? I think not. In the case of Green 
v. Sarmiento [Case No. 5,7601, which was 
tried in the Pennsylvania circuit court, in 
October, 1S10, the court decided, that a judg- 
ment rendered in one state, is conclusive be- 
tween the parties in every other state; pre- 
cisely in like manner as it would be, had a 
suit been brought upon the judgment in a 
court of the state, where that judgment was 
rendered. The opinion given in that case, 
proceeded upon the ground, that the act of 
congress of the 26th May, 1790 [supra], 
was intended to carry into effect, that part 
of the first section of the fourth article of 
the constitution, which declares, "that con- 
gress may, by general laws, prescribe the 
manner in which the public acts, records, 
and judicial proceedings 6f the different 
states, should be proved, and the effects 
thereof" as evidence. 

The constitution declares, that they shall 
be entitled "to full faith and credit;" and 
consequently, no law was necessary or would 
have been proper, to make them evidence. 
The law therefore in using the words, "full 
faith and credit," must have meant to ex- 
press the effect, to which they were to be 
entitled in other states. Such is declared 
by the title of the law to be the design of 
it If, to use the words of Lord Coke again, 
a record imports in itself such uncontrolla- 
ble credit and verity, that it admits of no 
averment, plea, or proof to the contrary; 
and on this account, nothing would be heard 
in a Pennsylvania court, in contradiction to 
this record; can it be said, that a New Jer- 
sey court, in allowing this' plea, gives to the 
judgment such faith and credit, as would be 
given to it in the state of Pennsylvania? 
It is impossible that this can be seriously 
asserted. But what, it may be asked, is to 
be done, if the judgment has been obtained 
against a person, residing out of the state, 



who was never served with process, or even 
notified of the existence of the suit, in which 
it was rendered. 2 I answer, that his remedy 
is the same, and no other, as would be open 
to him, if the suit had been brought in the 
state, where the judgment was rendered. 
The court in which the judgment was given, 
would upon motion, accompanied by suffi- 
cient proof, stay the execution, and set aside 
the judgment Most certainly, if the attor- 
ney, who, without authority, entered the ap- 
pearance, be not clearly able to answer in 
damages for the injury he has occasioned, 
the parties will be responsible. That the 
attorney in such case, is liable for such dam- 
ages, there can be no doubt. 

If the judgment was entered by default, 
for non-appearance upon a false return of 
the officer, the officer is liable. The injury 
complained of in this case, might have re- 
sulted, if the defendant had lived in Pennsyl- 
vania, and this suit been brought there; but 
he could not have pleaded the same matter 
in bar of the action on the judgment, which 
he has pleaded in this suit; nor can a sound 
reason be given, why it can be pleaded in 
this court I am therefore of opinion that 
the plea to the first count is bad, and that 
judgment upon that count must be for the 
plaintiff. 

Judgment for the plaintiff. 



Case Wo. 4,767. 

FIELD v. INSURANCE CO. OF NORTH 
AMERICA. 

[6. Biss. 121.]* 

Circuit Court, N. D. Illinois. June, 1874. 

Over-Valuation for Insurance — Burden op 
Proof — Condition of Tjtle — Estoppel — 
Proofs of Loss — Waiver of Proofs— Owner- 
ship of Insured Property — Value— Interest. 

1. A provision in a policy that "if the insured 
shall cause the property to he insured for 
more than its value, the policy shall be void," 
only avoids the policy in case of intentional 
over-valuation or fraudulent concealment. This 
is particularly true where an agent of the com- 
pany was requested to examine the property, 
or had an opportunity so to do. 

2. Burden of proof is upon the company to 
show that the over-valuation was intentional. 

3. Though the policy provides that if the 
property is leasehold, or held otherwise than 
by absolute ownership, it must be so repre- 
sented to the company and expressed in the 
policy, or the insurance will be void, yet if at 
the time of issuing the policy the agent of the 
company knew the actual condition of the title 
to the property, and failed or neglected to make 
the proper note in the policy, it cannot be 
avoided on that ground. 

4. If these are presented in apt time, and 
are substantially in compliance with the re- 
quirements of the policy, that is sufficient, un- 
less the company asks for more specific proof. 

2 See the case of Borden v. Fitch, 15 Johns. 
121, where the principles decided in this case 
are discussed with great ability. 

1 [Reported by Josiah H. Bissell, Esq., pnd 
here reprinted by permission.] 
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5. If the adjuster of the company, after 
examining the premises, stated to the insured 
that the company was not liable, on the ground 
of the invalidity of the policy, such facts may be 
considered as a waiver of the proofs of loss. 

6. If the property was insured as belonging 
to the wife, and the ownership lies between 
the husband and wife, and the former is es- 
topped from claiming it, then the title is suffi- 
cient in tie wife to support the action on the 
policy. 

7. Value of insured property is for the jury 
to determine. 

8. Interest may be allowed after the expira- 
tion of sixty days from the furnishing of proofs 
of loss. 

[This was a suit by Phebe N. Field against 
the Insurance Company of North America.] 

Bennett, Kretzinger & Johnson, for plain- 
tiff. 

I. When the agent of the insurance com- 
pany is advised of all the facts at and be- 
fore the policy is issued, and the agent 
maUes out the application and policy, the 
company are bound, notwithstanding the 
errors of the agent in writing the applica- 
tion, or the failure to state all the facts 
in the application, or to comply with a con- 
dition in the policy requiring an indorse- 
ment on the policy. Fland. Ins. 100, 101, 
19S; Hough v. City Fire Ins. Co., 29 Conn. 
10-22; Peck v. New London Mut Ins. Co., 
22 Conn. 5S4; Commercial Ins. Co. v. Spanlc- 
neble, 52 HI. 56; Atlantic Ins. Co. v. Wright, 
22 111. 462, -472; New England F. & M. Ins. 
Co. v. Schettler, 3S 111. 166; North Berwick 
Co. v. New England F. & M. Ins. Co., 52 
Me. 336. 

H. The doctrine of estoppel is applied in 
such case. Plumb v. Cattaraugus Co. Mut. 
Ins. Co., 18 N. Y. 393; Fland. Ins. 130, 1-5, 
inclusive; Beal v. Park Fire Ins. Co., 16 
Wis. 241, 246; Frost v. Saratoga Mut Tns. 
Co., 5 Denio, 156; Rowley v. Empire Ins. 
Co., 36 N. Y. 550; Insurance Co. v. Wilkin- 
son, 13 Wall. [SO U. S.] 232; Commercial Ins. 
Co v. Ives. 56 111. 402. 

m. Upon the question of valuation. 
Fland. ins. 5S, note 2; Id. 59, note 1; 
Williams v. New England Slut. Fire Ins. 
Co., 31 Me. 219; Fuller v. Boston Ins. Co., 
4 Mete. [Mass.] 206; Holmes v. Charleston 
Ins. Co., 10 Mete. [Mass.] 211; Insurance 
Co. of North America v. McDowell, 50 111. 
120, 127. 

IV. When suit to recover for a loss is 
defended on other grounds than that the 
proof of loss was not sufficient, objections 
to the proofs are waived. Fland. Ins. 518. 
McMasters v. West Chester Co. Mut. Ins. 
Co., 25 Wend. 3T9; Aetna Fire Ins. Co. v. 
Tyler, 16 Wend. 385, 401; Norton v. Rensse- 
laer & S. Ins., Co., 7 Cow. 645, 648; Patrick 
v. Farmers' Ins. Co., 43 N. H. 621; Francis 
v. Somerville Mut Ins. Co., 1 Dutch. [25 
N. J. Law] 78; Insurance Co. of North 
America v. Hope, 58 111. 75. 

V. As to insurable interest Fland. Ins. 

9FED.CAS. — 2 
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2S1; Columbia Ins. Co. v. Lawrence, 10 
Pet. [35 U. S.] 507. 

Wharton & Canfield, for defendant 



BLODGETT, District Judge (charging 
jury). This is an action on a policy of in- 
surance issued by the defendant, dated on 
the 20th of January, 1872, whereby defend- 
ant insured the plaintiff against loss by fire 
for the term of one year, for the sum of 
§3,000, upon her two-story frame warehouse, 
size, 22x40 feet, with addition, 16x24 feet, 
used for shelling corn and elevating by 
horse-power, and for storing grain, situate 
on lot &ve in block four, in Galva, Illinois, 
and which policy at the expiration of the 
year was renewed and extended for the 
term of another year. 

The property insured was destroyed by 
fire on or about the 20th day of March, 1873, 
while the policy by the terms of renewal 
remained in full force. 

The defendant having refused to pay the 
loss, this suit is brought. 

No question is made by the defendant 
as to the fact of the issue of the policy or 
its extension, nor is it denied that the prop- 
erty insured was destroyed by fire during 
the life of the policy. The defendant, how- 
ever, denies its liability in this case upon 
the following grounds. 

1st. That the property in question "was in- 
sured for more than its value, and the policy* 
thereby became void. 

2nd. That the plaintiff was not at the time 
the said insurance was effected, nor at the 
time of said loss, the owner in fee of the 
lot on which the building in question stood, 
and the nature of the plaintiff's title to or 
interest in said lot was not expressed in 
writing in the policy. 

3d. That plaintiff did not within apt 
time after the loss, render to defendant prop- 
er proofs of loss as required by the terms 
of the policy. 

4th. Defendant insists that plaintiff was 
not at the time of the issuing of the said 
policy," nor at the time of the fire, the owner 
of the property insured, but that the same 
was in fact owned by her husband Solomon 
Field. 

5th. That even if defendant is liable at all 
to plaintiff on this policy, the value ot the 
property is far less than is claimed by plain- 
tiff. 

I will consider the various points made by 
the defendant in their order. 

That the policy is void because the plain- 
tiff has caused the property to be insured for 
more than its value. 

The policy contains a provision that "if 
the insured shall cause the property to be 
insured for more than its value, the policy' 
shall be void." 

The fair and legal meaning of this Ian-* 
guage is that if the insured shall intentionally 
obtain Insurance on her property to an 1 
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amount greater than its value, with a design 
thereby of obtaining, in case of loss, more 
than her property was fairly worth, she shall 
forfeit her policy. 

It is a clause to prevent fraudulent over- 
valuation, and intended to deprive men of 
the benefit of such intentional over-valuation. 
But the clause does not render void a policy 
for such slight over-estimates of value as 
may be -reasonably accounted for from dif- 
ference of opinion as to value. 

Value is always to a considerable extent a 
matter of opinion and judgment, and it would 
not be right to hold a policy void for over- 
valuation when it was clear from the proof 
that there was no intention to deceive, and 
when there was room for an honest difference 
of opinion. And this is especially true when 
the insurer, through its agent, has an equal- 
ly good opportunity with the insured to as- 
certain the value of the property, and when 
the value is a matter of discussion between 
the parties at the time the insurance is ef- 
fected, and the agent is requested to person- 
ally examine the property, and act upon his 
own judgment as to its value. In such cases, 
unless some fraudulent concealment of ma- 
terial facts is shown, the over-valuation must 
appear from the proof to be very considera- 
ble and palpable, and to have been inten- 
tional, to avoid the policy under this clause. 
In this case plaintiff has introduced proof 
tending *to show that defendant's agent was 
requested to examine the property and place 
all the insurance upon it that it would bear; 
that the agent lived in the same town where 
the property was located, and had some per- 
sonal knowledge of the property. If you be- 
lieve this testimony, then you ought not to 
find this policy void for over-valuation, un- 
less you are satisfied that the agent was in 
some way imposed upon and induced to is- 
sue the policy for the amount in question, 
by reason of something more than a mere 
error of judgment on the part of the plain- 
tiff or her agent as to the value of the prop- 
erty. On this branch of the defense, the 
defendant has the laboring oar and must 
make out the charge of intentional " over- 
valuation by a preponderance of evidence. 

As to the second point insisted upon, the 
policy contains this clause, "If the property 
insured be held in trust or on commission, or 
by a leasehold or other interest not amount- 
ing to absolute or sole ownership, or if the 
building insured stands on leased ground, it 
must be so represented to the company and 
expressed in the policy in writing; otherwise 
the insurance will be void." The main ob- 
ject of this clause is to prevent parties from 
insuring property in which they have no 
insurable interest. It is admitted by the 
plaintiff in this case that she did not own 
the fee simple title to the lot on which the 
property insured stood, but that she did own 
the building, and moved it on the lot under 
a verbal arrangement with the owner, where- 
by she was to pay the taxes and have the 



privilege or option of buying the lot for $400, 
whenever she saw fit to do so, and the owner 
was not to sell to any one else without notify- 
ing plaintiff and giving her the privilege of 
buying at the price stipulated. There is noth- 
ing in this policy to indicate that plaintiff's 
interest in the lot is less than a fee-simple 
title. The insurance is upon her two-story 
frame warehouse, situate on lot o, block 4, 
etc. Upon the face of the policy it would 
appear that she claimed to be the owner of 
the lot as well as the building; that is, there 
being no expression to the contrary, such 
would be the legal inference from the lan- 
guage of the ^policy itself. The agent of the 
defendant, who wrote the policy, testified 
that when the application for the policy was 
made, the husband of plaintiff, who signed 
the application in her behalf, said, Avhen 
asked about the title of the lot, that he had 
as good as bought it, while the evidence on 
the part of the plaintiff tends to show that 
when the application was made, a full and 
true statement of the facts in regard to the 
terms on which the warehouse had been 
moved upon the lot was made to defendant's 
agent, and he was referred to the owner of 
the lot for further information in regard to 
the matter. You will observe in this connec- 
tion that no answer was written into the ap- 
plication in reply to the question as to the 
title. This application is filled up by defend- 
ant's local agent at Galva, but whether sign- 
ed by plaintiff's husband in her behalf in 
blank and filled up afterwards by the agent, 
or whether filled as far as it now is before he 
signed it, is a matter upon which there is a 
conflict of evidence. If, however, you are 
satisfied from all the evidence in the case, 
that at the time the policy was issued the 
agent of defendant knew the actual con- 
dition of the title to the lot,— that is, knew 
that plaintiff was occupying the lot under a 
verbal contract with the owner for the oc- 
cupation or purchase of the same at her op- 
tion,— and failed or neglected to write into 
this application or policy such statements in 
regard to the title, then defendant cannot 
avoid this policy by reason of the failure to 
express in the policy the exact terms of 
plaintiff's interest in the lot In other words, 
it is a question of fact for you to determine 
from the evidence whether the agent of the 
defendant knew at the time he issued this 
policy to the plaintiff, that she did not own 
the fee-simple title to said lot; and if you find 
he did so know, then his failure to make a 
proper note of the fact in the policy does not 
render the policy void. It was the duty of 
the agent to have made this explanation as to 
the title if he knew the facts, and the com- 
pany will not be allowed to take advantage 
of his neglect in that particular, if he had 
such information. 

As to the third point of the defense, the 
policy requires 'that the assured shall give 
immediate notice of the loss, "and as soon 
thereafter as possible render a particular ac- 
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-count and proof thereof, signed and sworn 
to by him," and a failure to do so forfeits 
all claim under the policy. The defendant 
claims that plaintiff .has not complied with 
this condition. 

Plaintiff claims, first, that she did in apt 
time— that is, on the 14th day of April, 1873 
—render the proofs of loss required; second, 
that defendant, by its own action, waived 
the rendering of the proofs of loss. 

It is admitted that plaintiff did furnish to 
■defendant, on the 14th day of April, 1873, 
a proof of loss duly sworn to, but defendant 
insists that it does not comply with the pol- 
icy, because she does not state her interest 
in the property insured, nor does she state 
in detail the nature of her ownership of the 
property. It being admitted that plaintiff 
-did submit to defendant what purported to 
be and was intended as a proof of loss, in 
-compliance with this condition of the policy, 
it is a question of law whether such proof 
was sufficient, no question being raised at 
the time; ,and I instruct you that the proof 
rendered was a substantial compliance with 
the terms of the policy. True, it might have 
been more specific, but it stated substantial- 
ly all that she was required to state. That 
is, it gave the full written portions of the 
policy and all the indorsements thereon. It 
stated there was no other insurance, which 
is admitted to be the fact; it stated the act- 
ual cash value of the property at the time 
immediately preceding the fire; it stated that 
13ie property belonged to the plaintiff, which, 
1 think, was a substantial compliance with 
the requirement that she should state the 
ownership and interest of the assured. It 
also states the purposes for which the build- 
ing was occupied and by whom, the date of 
the loss and amount, and how the fire orig- 
inated if known. 

But as there is testimony in the case tend- 
ing to show a waiver of proof of loss, I shall 
also ask you to make a special finding upon 
this point as a question of fact. 

The evidence on the part of the plaintiff, 
bearing on this point, tends to show that, a 
few days after the fire in question, Mr. Hold- 
en, who was a general agent and adjuster 
for defendant, went to Galva and had an in- 
terview with plaintiff and her husband; 
that after being fully informed in regard to 
the condition of plaintiff's title to the lot, 
Tie informed plaintiff or her husband that the 
•company was not liable for said loss, by 
Teason of the failure to truly state the title 
■to the lot in the policy, and only offered to 
jnake some small payment by way of gratui- 
ty or to save a law-suit If you are satisfied 
from the evidence that defendant by its 
agent, did refuse to pay said loss on the 
ground of the invalidity of the policy for the 
reason stated, such facts may be considered 



by you as tending to show a waiver of the 
proofs of loss; for it may be properly asked, 
why should plaintiff be required to submit 
proofs as to the nature and extent of her 
loss, if defendant did not intend to pay or 
even examine such proofs, but placed its 
refusal to pay on entirely other grounds, 
which the proofs of loss called for by the 
policy could not remove or do away with? 

As to the fourth point, whether the plain- 
tiff was the owner of the warehouse at the 
time of the loss and at the time the policy 
was issued, you have heard all the proof. 
It is admitted that plaintiff was the wife of 
Solomon Field at the time this policy issued, 
and at the time of the loss. She claims to 
have purchased the property with her own 
means, and I take it there can be no doubt 
it was either hers or her husband's; at least 
defendant does not contend that it belonged 
to any one else. If the husband, by his deal- 
ing with defendant, had estopped himself 
from claiming the property, that is, if he had 
insured it as the plaintiff's, then, as between 
plaintiff and defendant, she had the right 
to assert the ownership and take the insur- 
ance. You have heard all the proof on this 
question of ownership, and can say whether 
the plaintiff has or has not shown an owner- 
ship of this property as against defendant 
And, finally, as to the value of the property 
destroyed which was covered by the policy, 
it is for you to say under the proof what 
that value was. If you are satisfied from 
the evidence that the building and addition 
insured, with the machinery, excluding the 
fanning-mill, was of the value of §3,000 at 
the time of the fire; then the plaintiff will 
be entitled to recover that amount with in- 
terest at six per cent, since the expiration 
of sixty days after proofs of loss were fur- 
nished or waived. 

If it was worth less than that amount, 
then she will be entitled to recover what it 
is found by you to be worth under the proof, 
with interest 

The jury returned a verdict for plaintiff, fix- 
ing damages at $3,000, and also found that 
proofs of loss had been waived by defendant 

NOTE. If the insured, with intent to de- 
fraul, makes claim for a larger loss than he 
actually sustained, he forfeits his rights. Huch- 
berger v. Home Ins. Co. [Case No. 6,821]; Same 
v. Merchants' Fire Ins. Co. [Id. 6,822]. As to 
the agency of a solicitor, and forfeiture of pol- 
icy and waiver, consult Cahill v. Andes Ins. 
Co. [Id. 2,289], and notes thereto. The su- 
preme court of Illinois has recently held that 
an/ insurance solicitor is the agent of the in- 
sured, and not of the company. Lycoming 
Fire Ins. Co. v. Ruben [79 Til. 402]. 



FIELD (JONES v.). See Case No. 7,461. 
FIELD v. LAMB. See Case No. 4,775. 



FIELD. (Case No, 4,769) ' 



[9 Fed. Cas. page 20J 



Case MTo. 4,768. 

FIELD et al. v. The LOVETT PEACOCK:. 

[N. Y. Times, April 12, 1863.] 

District Court, S. D. New York. 

Carriers — Delivery op Cargo to Consignee — 
Usage op Pout. 
[1. Delivery of cargo according to the usage 
of the port is equivalent to delivery to the 
consignee personally or at his warehouse.] 
[Distinguished in The Ben Adams, Case No. 
1,289.] 

[2. A vessel is rot responsible in rem for car- 
go lost from the pier through negligence of 
her officers, but after delivery to the consignee.] 

In admiralty. 

Before BETTS, District Judge. 

This was a libel upon a bill of lading for 
alleged non-delivery of cargo. The bill of 
lading was given by the master at New 
Orleans, for 32 hogsheads of sugar, to be 
delivered to the libelants [Barnum W. Field 
and others] at New York, and the libelants 
claimed that one of them had never been 
delivered. 

HELD BY THE COURT: That the con- 
tract of the vessel was to transport and 
deliver the goods laden on board according 
to the terms of the affreightment. She as- 
sumed no f urtlier obligation, and no further 
one can be imposed upon her in relation to 
that undertaking after it has been fulfilled. 
That a delivery according to the usage of 
the port is equivalent to one to the con- 
signee personally or at his warehouse. That 
the testimony is clear that the usage in the 
port of New York in the foreign and coast- 
ing trade is to deliver goods on proper 
wharves within the harbor upon reasonable 
previous notice of the time of unlading, and 
that the mode of delivery in this case con- 
formed to that rule. That the weighmaster 
and porter of the libelant, when they came 
on Saturday to remove the sugars from the 
pier, did object that all the thirty-two hogs- 
heads had not been fully unladen for the 
consignee, but they did state that one hogs- 
head was not found in the number landed, 
having the requisite marks upon it. The 
officers of the ship insisted that it had been 
discharged, and would be found upon .the 
pier. Probable proof is furnished that one 
of two hogsheads, which were not removed 
from the wharf on Saturday, was purloined 
in charge of the persons taking it away. 
If such loss is owing to misconduct or negli- 
gence on the part of officers of the ship as 
bailees of the property, the blame is imputa- 
ble to them personally, because of acts or 
omissions, after the sugar was out of the 
charge of the vessel, and cannot be attach- 
ed to ker, and a remedy therefor pursued 
in this form of action. The sugars were by 
law in possession of the consignees the mo- 
ment they were lawfully out of the vessel 
and free of her custody and control, and 
neither the omission of the master or mate, 
or their positive misfeasance in respect to 



the cargo, could be longer charged upon the 
vessel. 
Libel dismissed with costs. 



Case No. 4,769. 

FIELD v. LOWNSDALE et al. 

[Deady, 288.] * 

Circuit Court, D. Oregon. Sept. 18, 1867. 

Removal of Causes — Determination op Juris- 
diction by Federal Court — Cause Pending 
against Several Dependants — Application 
por Removal by One or More — Act op July 
27, 1866. % 

1. Notwithstanding the order of a state court 
allowing a petition for removal of a cause to an 
United States circuit court, the national court 
must determine for itself the question of its 
jurisdiction, and if it appears that any of the 
defendants are not entitled to such removal, 
the cause as to them must be remanded. 

2. An application to a state court for re- 
moval of a cause need not be made at the 
same time by all the defendants, though under 
the construction given to section 12 of the ju- 
diciary act (1 Stat. 79) all the defendants must 
have been entitled to such removal. 

[Cited in Northern Pac. Terminal Co. v. 
Lowenberg, 18 Fed. 343.] 

3. Certain defendants not served or appearing 
in the state court when an order of removal 
was made, are not affected by it, and as to 
them the cause is still pending in that court, 
and must be removed by its order upon the 
petition of such defendants, before they can 
come into the national court. 

4. The act of July 27, 1866 (14 Stat. 306), 
gives each defendant in a cause the right of re- 
moval without reference to the status of his co- 
defendant, "if the suit is one in which there 
can be a final determination of the controversy, 
so far as it concerns him, without the presence 
of the other defendants, as parties in the 
cause." 

5. A suit to quiet title to real property 
against several defendants, who, as alleged in 
the bill, claim to be the owners of the same 
as tenants in common, "is one in which there 
can be a final determination of the contro- 
versy," as to each defendant, without the pres- 
ence of the other, as a party in the cause, and 
therefore within the act of July 27, 1S66, 
aforesaid. 

[Cited in Fields- v. Lamb, Case No. 4,775; 
Steinkuhl v. York, Id. 13,356; Goodenough 
v. "Warren, Id. 5,534; The Debris Case, 
16 Fed. 34; Goldsmith v. Gilliland, 24 Fed. 
158.] 

[This was a suit by James Field against 
J. P. O. Lownsdale, administrator of the es- 
tate of Daniel A. Lownsdale, deceased; the 
said J. P. 0., William E. Cooper and Mary 
E., his wife, Millard O. Lownsdale, Ruth A. 
Lownsdale, John R. Lamb and Emma, his 
wife, and Ida Squires, heirs at law of the 
said Daniel A.; the said J. P. O., guardian 
of the said Millard O.; William E. Cooper, 
guardian of the said Ida; John A. Blanch- 
ard, guardian of the said Ruth A. Lowns- 
dale; and William Potter and Isabella 
Ellen, his wife.] 

W. W. Chapman, for complainant 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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W. W. Page and W. Lair Hill, for de- 
fendants. 

DEADY, District Judge. This suit was 
commenced in the circuit court of the state 
for the county of Multnomah, on April 8, 
1SGT. On May 23, 1867, the circuit court 
of the state made an order transferring the 
cause to this court In pursuance of this 
order, copies of the complaint, process and 
order were filed in this court on August 30, 
1867. 

The order of removal recites, that it was 
made on the petition of the defendants, 
James P. O. Lownsdale, William E. Cooper, 
Mary E. Cooper, Millard O. Lownsdale, by 
his guardian, J. P. O. Lownsdale, Ruth A. 
Lownsdale, by her guardian John A. Blanch- 
ard, and Ida Squires, and that it appears 
from the petition that the plaintiff is a citi- 
zen of Oregon, and that Ida Squires is a citi- 
zen and resident of the state of Kentucky. 
At the date of the order of removal, it does 
not appear that the other defendants, name- 
ly, Robert [John R.] Lamb and Emma his 
wife, and "William and Isabella Ellen Pot- 
ter had been served with process or ap- 
peared in the suit The order of removal 
is in terms unqualified, and removes the 
whole cause. 

On September 9, 186T, the plaintiff filed a 
motion in this court, praying that the cause 
be remanded to the state court, for the rea- 
sons following: 1. It does not appear that 
this court has jurisdiction by removal. 2. 
The defendants were not all in court when 
the petition for removal was presented. 3. 
A part of the suit is yet pending in the said 
state courts. 4. The grounds of removal 
are insufficient 

The order of removal made in the state 
court is not conclusive upon the question of 
jurisdiction in the federal court Notwith- 
standing this removal, this court must de- 
termine for itself whether it can take ju- 
risdiction of the cause. This proposition 
has, I believe, never been disputed, and is 
expressly affirmed in New Jersey v. Bab- 
cock [Case No. 10,163]; Ward v. Arredondo 
[Id. 17,148]; Illius v. New York & N. H. Ry. 
Co., 3 Kern. [13 N. Y.] 598. The first and 
fourth grounds of the motion to remand are 
general and may be passed over for the 
present 

* The second ground is not maintainable. 
The application to remove need not be made 
at the same time- by all of the defendants. 
If the defendants in court were required to 
delay the motion for removal until all the 
defendants appeared or were brought into 
court, the result might be that the time 
for making the motion would pass by, and 
the right to a removal be lost Ward v, Ar- 
redondo [supra], . 

The third ground of the motion assumes 
that the cause as to all of the defendants 
must be removed at once. But by the au- 
thority just referred to, it appears that the 
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law has been held otherwise. Besides, as 
a matter of fact, the order of removal pur- 
ports to transfer the whole cause to this 
court I suppose that counsel for the plain- 
tiff mean to insist, as a matter of law, that 
the cause is still in the state court as to the 
defendants— the Lambs and Potters. As to 
these defendants the cause is not in this 
court They are not included in the order 
of removal, and the fair presumption from 
the whole record is, that they were not be- 
fore the state court, when the order was 
made. They cannot enter an original ap- 
pearance in this court, but only in the 
state court They can only come into this 
court in pursuance of an order of the state 
court where the suit was commenced. 

But it may be that the state court did 
not deem it necessary to a determination of 
this cause, that these absent defendants 
should be brought before it; and in this 
view of the matter, in making the order of 
removal, it may have regarded them as if 
they had not been named in the complaint 
Or, it may have appeared to the court that it 
was by the plaintiff's neglect or contriv- 
ance that these defendants were not 
brought before it, or that they, or some of 
them, were fictitious persons or dead, and 
that, therefore, . the defendants in court 
should not on that account be delayed in 
or denied their application for removal. 
I do not deem it necessary to decide this 
question absolutely, and only make these 
suggestions to prevent the contrary from 
being taken for granted if the question 
should arise in this court hereafter. 

As the law stood up to the passage of the 
act of July 27, 1866 (14 Stat. 306), the re- 
moval of a cause from the state court to 
the national court, was governed by section 
12 of the judiciary act. 1 Stat 79. The 
uniform— though not the most obvious— con- 
struction of that act has been that all the 
defendants must be entitled to have the 
cause removed. In other words, all the de- 
fendants, either as being aliens or citizens 
of another state, must be entitled to sue in 
the "national courts. Smith v. Rines [Case 
No. 13,100]; New Jersey v. Babcock [supra]; 
Ward v. Arredondo [supra]; Wilson v. 
Blodget [Case No. 17,792]. The only excep- 
tions to this construction were the in- 
stances in which the defendants, who were 
residents and citizens of the state, were 
merely nominal or technical parties, without 
a beneficial interest in the controversy. 
Wormley v. Wormley, 8 Wheat. [21 U. S.] 
451. 

Taking section 12 of the judiciary act, 
with its received construction as the rule 
regulating removals, and this motion to re- 
mand would have to be allowed. Of all the 
defendants who appeared at the state court 
and joined in the petition for removal, only 
one of them— Ida Squires— appears to be a 
citizen of another state than Oregon. When 
the jurisdiction of this court depends upon 
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the character of the parties, it must appear 
affirmatively and cannot be presumed. For 
the purposes of this question of jurisdiction, 
the defendants before this court, except Ida 
Squires, must be considered as not being en- 
titled to sue in this court, and therefore not 
entitled to remove a cause there from the 
state court. 

By the act of July 27, 1866 (14 Stat 306), it 
is provided that when a suit is commenced 
"in a state court against an alien, or by a 
citizen of the state in which the suit is 
brought against a citizen of another state, 
* * * and if the suit so far as relates to 
the alien defendant or to the defendant who 
is a citizen of a state other than that in 
which the suit is brought, is or has been 
instituted for the purpose of restraining or 
enjoining him, or if the suit is one in which 
there can be a final determination of the con- 
troversy, so far as it concerns him, without 
the presence of the other defendants as par- 
ties in the cause, then in every such case the 
alien defendant or the defendant who is a 
citizen of the state other than that in which 
the suit is brought, may at any time before 
the trial or final hearing of the cause, file a 
petition for the removal of the cause as 
against him, into the next circuit court of 
the United States to be held in the district 
where the suit is pending, * * * and it 
shall be thereupon the duty of the state court 
to accept the surety and proceed no further 
in the cause as against the defendant so 
applying for its removal. * * * And 
such removal of the cause, as against the 
defendant petitioning therefor, into the 
United States court, shall not be deemed to 
prejudice or take away the right of the plain- 
tiff to proceed at the same time with the suit 
in the state court as against the other de- 
fendants, if he shall desire to do so." 

This act in a measure obviates the diffi- 
culty, not to say hardship, which arose from 
the early construction given to section 12 of 
the judiciary act. By the constitution of the 
United States, and even the letter of that 
act a certain class of defendants— aliens and 
citizens of other states— when sued in a state 
court are entitled to have the cause removed 
into the proper national court Yet by this 
construction they were debarred of this right 
if they were joined with a codefendant who 
was not so entitled. 

Still, as to all these defendants, except Ida 
Squires, this cause must be remanded to the 
state court. As between them and the plain- 
tiff, it is simply a controversy between citi- 
zens of the same state, who are supposed 
to have the same standing in the local forum, 
and with regard to whom the law presumes 
there exists neither prejudice nor favor on 
account of nationality or residence. The 
judicial power of the United States, so far 
as it depends upon the character of the par- 
ties, does not extend to a controversy be- 
tween citizens of the same state. And al- 
though there are many reasons why it should 



be held to extend to the whole of a con- 
■ troversy, where some only of the defendants 
are aliens or citizens of another state— as in 
this case— at present, it is sufficient to say, 
that congress has not seen proper to pro- 
vide for its exercise to that extent 

The only remaining question is, has this 
court jurisdiction of this cause as to the de- 
fendant Ida Squires? To answer this ques- 
tion it is necessary to consider the nature of 
the suit and the relation of Ida Squires to 
the subject of it and the parties thereto. 
From the complaint, it appears that the an- 
cestor of Ida Squires conveyed block G. in 
the town of Portland, to W. W. Chapman, 
and that the plaintiff is in the possession 
and claims title by a regular chain of con- 
veyances from Chapman to the north half 
of said block. The conveyance to Chapman 
is dated June 25, 1850. The complaint 
further alleges that the defendants, inclusive 
of Ida Squires, "are setting up some claim 
to the premises, tending to cast a cloud over 
the plaintiff's title," and therefore prays a 
decree against all the defendants, that they 
"be barred of setting up any claim or de- 
mand" to the premises in question. This 
is the subject of the suit— the title to the 
north half of block G, and the object of it 
is to quiet the title of the plaintiff thereto. 
If the defendants have any interest at law 
or in equity in the premises they must claim 
as the heirs of their ancestor, or the donees 
of the United States. In that case they must 
claim as tenants in common. If so, the in- 
terest of each in the land would be distinct 
from that of the other, and the suit might 
be separate as to each of them, either to 
quiet the title of the plaintiff or by the de- 
fendants for the purpose of recovering their 
supposed interest in the land. This being 
so, there can be no doubt but that the case 
falls exactly within the provision of the act 
of July 27, 1866— "The suit is one in which 
there can be a final determination of the 
controversy so far as it concerns Ida Squires, 
without the presence of the other defendants 
as parties in the cause." 

An order will be entered remanding the 
cause as to all the defendants named in the 
order of removal except Ida Squires, and as 
to her the motion to remand is denied. This 
order is to be understood as in no way affect- 
ing the cause as to the defendants— the 
Lambs and Potters— who appear not to have 
been before the state court when the order 
of removal was made If they, or either of 
them, should hereafter appear or be brought 
into the state court, and that court should 
deem it proper to order a removal of the 
cause, as to them, the question of jurisdic- 
tion, as to such defendants, can then be con- 
sidered in this court. 

[NOTE. Subsequently, an order of removal 
was made in the case of the Lambs and others, 
and a motion to remand to the state court was 
denied (Case No. 4,775), it appearing that this 
court had jurisdiction of the cause.j 
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Case Mb. 4,770. 

FIELD v. M0TJLS0N. 

[2 Wash. O. G. 155.] x 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Omission op Consignee to Object to Invoice— 
Presumption as to Receipt of Goods — Ac- 
count of Sales —Presumption as to Prices- 
Evidence. 

1. An invoice of goods received by the con- 
signee* retained by* him, and not objected to, 
and the truth of it not disproved, is evidence 
that all the goods enumerated in it were re- 
ceived by the consignee. 

2. If a consignee* has rendered no account of 
sales of merchandise for many years, and at 
the trial offers no evidence to prove what part 
was sold, and at what prices, there is every pre- 
sumption that the goods were sold at the invoice 
prices. 

3. The plaintiffs offered to read an entry in 
the books of the bankrupt, to prove an item in 
the account against the defendant; but the 
court would not permit it. 

Action [by Field's assignees] for goods sold 
and delivered. The plaintiffs proved that 
Field bad, as long ago as 1794, consigned a 
quantity of goods to the defendant to sell 
on commission, by a letter, which the de- 
fendant, being called upon by the plaintiffs, 
produced in court on the trial, with an in- 
voice enclosed; making t^e amount two 
hundred and fifty-four pounds one shilling 
and ten pence. In the letter, the bankrupt 
stated the goods to be unsaleable, and that 
be expected they would hardly sell for two- 
thirds, or one-half of the invoice price. The 
defendant could not show that be bad ren- 
dered the bankrupt any account, or given 
bim any information respecting the goods 
so consigaed, nor did be produce any evi- 
dence upon the subject The defence was, 
that the plaintiffs ought to prove that all the 
goods mentioned in the invoice were actually 
sent, and that they were sold; otherwise, 
the plaintiffs could only recover as much as 
the defendant was willing to admit 

Mr. Serjeant, for plaintiffs. 
Mr. Shoemaker, for defendant 

WASHINGTON, Circuit Justice (charging 
jury). An invoice of goods, received by a 
consignee,' retained, and not objected to, and 
the truth of it in no manner disproved, is 
evidence that all the articles enumerated in 
it, were received by the consignee; and if 
the consignee has rendered no accounts of 
sale, particularly after so many years, and 
at the trial offers no evidence to prove what 
part was sold, and at what prices; m every 
presumption is against bim, that he sold them 
at the invoice prices. But in this case, as 
the bankrupt stated in the letter which cov- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



ered the invoice, that they would not prob- 
ably sell for so much, the jury will say what 
damages the plaintiffs are entitled to re- 
ceive. 

Verdict for 447 dollars and 13 cents. 



Case !N"o. 4,771. 

FIELD v. *SCHELL. 

[4 Blatchf. 435; * 17 Leg. Int. 245.] 

Circuit Court, S. D. New York. July 23, 
1860. 

Costs— Removal from State Court — Recovery 
of Less Than $500. 

1. In a suit brought in a state court, to re- 
cover back an excess of duties paid to a col- 
lector, and removed to this court, where the 
plaintiff recovers here under $500 and over 
$50, and the case is one in which the plaintiff 
would have recovered costs in the state court, 
if the suit had not been removed, he is entitled 
to recover, in this court, the costs of the suit 
in this court, although, if the suit had been 
originally brought in this court, he would have 
recovered no costs. 

[Cited in Wolf v. Connecticut Mut Life Ins. 
Co., Case No. 17,924; Scripps v. Campbell, 
Id. 12,562; Kreager v. Judd, 5 Fed. 2S; 
Jerman v. Stewart, 12 Fed. 275.] 

2. Neither a docket fee, nor any item of costs, 
is taxable, on a reference to the collector, in 
a suit to recover back an excess of duties, to 
adjust the amount of the recovery, nor are 
any costs taxable for such adjustment 

This was an appeal from the taxation of a 
bill of costs by the clerk [in the suit of Ben- 
jamin H. Field against Augustus Scbell, 
collector of the port of New York. See Case 
No. 4,772.] 

John McKeon, for plaintiff. 
James I. Roosevelt, Dist Atty., for de- 
fendant 



NELSON, Circuit Justice. This suit was 
originally brought in a state court, to re- 
cover back an excess of duties paid to the 
collector, and was removed to this court un- 
der the act of congress of 1833 [4 Stat 633]. 
The amount recovered was under $500, but 
over $50, which would have entitled the 
plaintiff to costs in the state court The 
cleric refused to tax any costs in behalf of 
the plaintiff, on the ground that the recov- 
ery was less than $500. It is admitted that, 
if the suit had been commenced in this 
court, no costs could have been recovered, 
within the 20th section of the judiciary act 
of 1789 [1 Stat 73]. The case, however, 
does not fall within that section, as the 
suit was commenced in a state court, and 
removed to this court, under the act stated. 
The question is not, therefore, necessarily 
concluded by the act of 1789. 

I had occasion to look into the subject of 
costs in civil cases, on a question of taxa- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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tion, and to express an opinion upon it, 
which is reported in Costs in Civil Cases 
[Append. Fed. Cas.] and came to the con- 
clusion, that, although the right to recover 
costs by the prevailing party, with the ex- 
ception of a few cases, was not given in ex- 
press terms, yet the general right was rec- 
ognized in the judiciary act of 1789, and in 
numerous acts of congress passed since 
down to the present day. See, also, Conk- 
ling's Treatise, under the head of "Costs," 
pt 2, c. 2, § 7, subd. 4, and S. D. Law's work 
on the Jurisdiction and Powers of the U. 
S. Courts, p. 255. Even the judiciary act 
of 1789 does not give costs in express terms. 
I have said that this case does not come 
within the prohibition of the 20th section 
of that act, and hence, if the plaintiff, as 
the prevailing party, is entitled to costs un- 
der the right as generally recognized by acts 
of congress and the usage and practice of 
the courts, there can be no well-iounded ob- 
jection to the allowance of costs in the pres- 
ent instance; and, although the question is 
one not without difficulty, I am inclined to 
think that the case comes within this gen- 
erally-recognized right, and that the costs 
should have been taxed by the clerk. That 
officer was doubtless controlled by the case 
of Coggill v. Lawrence [Case No. 2,957], and 
it must be admitted that some expressions 
in the opinion would lead to a denial of costs 
in the present case. But, in that case, the 
plaintiff would not have been entitled to 
costs in the state court, if the suit had not 
been removed, which distinguishes it from 
this one. Let the case be referred back to 
the clerk, for taxation according to the 
rules and practice of the court 

I obsex*ve one item in the bill which I 
feel bound to notice, by way of instruction 
to the clerk in this and all like cases. It is 
a docket fee on a reference to the custom- 
house. This is an abuse that has recently 
sprung up in the trial of these revenue cases, 
and must be corrected. The reference to the 
collector is simply to apply the rate of du- 
ty settled by the court to the goods entered. 
It is a matter of convenience to the court, 
and, so far as my experience goes, has al- 
ways been adopted by the consent of coun- 
sel. It is simply a matter of arithmetic or 
calculation, and the collector is presumed to 
be the most familiar with the service. He 
applies the rate of duty which should have 
been applied at the entry of the goods. An 
effort seems to be made to turn this informal 
proceeding, adopted for the convenience of 
counsel and court, into a second trial or 
hearing of the case, which cannot be admit- 
ted. Even if the court had power to refer, 
which it is understood it has not, the prac- 
tice should not be countenanced. I have 
never known a reference in the federal 
courts, in a common law case. No costs of 
any description should be allowed, for ad- 
justment at the custom-house, nor in the 
state court 



Case ITo. 4,772. 

FIELD v. SCHELL. 

[5 Blatchf. 1; * 43 Hunt, Mer. Mag. 205.] 

Circuit Court, S. D. New York. May 30, 1860. 

Repeal op Tariff Acts— Duty ox Non-Enumer- 
ated Articles — Act of August 30, 1842. 

The 20th section of the tariff act of August 
30, 1842 (5 Stat 565), in regard to the rate of 
duty on non-enumerated articles, was not re- 
pealed by the act of July 30, 1846 (9 Stat. 42), 
or by the act of March 3, 1S57 (11 Stat. 192). 

[Cited in Cohen v. Phelps, Case No. 2,964.] 

This was an action \hy Benjamin H. Field] 
against [Augustus Schell] the collector of the 
port of New York, to recover back an alleged 
excess of duties exacted t>y him on several 
importations of caustic soda, made after the 
passage of the tariff act of March 3, 185T (11 
Stat 192). The defendant imposed upon the 
article a duty of fifteen per cent ad valorem, 
which was paid under protest, the plaintiff 
claiming that it was liable to a duty of only 
four per cent, under the 20th section of the 
tariff act of August 30, 1842 (5 Stat 505), 
on the ground that it resembled soda ash 
more nearly than it resembled any other ar- 
ticle enumerated in the act of 1857, and that 
soda ash was, under that act, liable to a 
duty of only four per cent Caustic soda 
was not enumerated in the tariff act of 1842, 
or in that of 1857, or in the tariff act of July 
30, 1846 (9 Stat 42). The plaintiff intro- 
duced considerable evidence, to show that 
caustic soda bore a close similitude, in ma- 
terial, quality, and the uses to which it was 
applied, to soda ash. The court charged the 
jury, that if, from the evidence, they were 
satisfied that caustic soda resembled soda 
ash, in material, quality and the uses to 
which it was or might be applied, or either 
of them, more nearly than it resembled any 
other article enumerated in the act of 1857, 
then only four per cent duty should have 
been charged on it, and their verdict ought 
to be rendered for the plaintiff, for the ex- 
cess. The jury returned a verdict for the 
plaintiff, and the defendant now moved for 
a new trial, on the ground of an alleged 
misdirection of the court to the jury, in such 
charge. 

John McKeon, for plaintiff. 
James I. Roosevelt, Dist Atty., for de- 
fendant. 

Before NELSON, Circuit Justice, and 
SMALLEY, District Judge. 

SMALLEY, District Judge. Whether there 
was error in the charge of the court, depends 
upon the question whether the 20th section 
of the tariff act of 1842 has been repealed by 
either. the act of 1846 or the act of 1S57. 
That 20th section provides, that "there shall 
be levied, collected and paid on each and 
every non-enumerated article which bears a 
similitude, either in material, quality, tex- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ture, or the use to which it may be applied, 
to any enumerated article chargeable with 
duty, the same rate of duty which is levied 
and charged on the enumerated article which 
it most resembles in any of the particulars 
before mentioned; and, if any non-enumer- 
ated article equally resemmes two or more 
enumerated articles on which different rates 
of duty are chargeable, there shall be levied, 
collected, and paid on such non-enumerated 
article, the same rate of duty as is charge- 
able on the article it resembles paying the 
highest duty; and, on all articles manu- 
factured from two or more materials, the 
duty shall be assessed at the highest rates 
at which any of its component parts may be 
chargeable." The 3d section of the act of 
1846 provides, that, "from and after the 
•first day of December next, there shall be 
levied, collected, and paid, on all goods, 
wares, and merchandise imported from for- 
eign countries, and not specially provided for 
in this act, a duty of twenty per centum ad 
valorem." The 11th section of the'same act 
provides, "that all acts and parts of acts 
repugnant to the provisions of this act, be, 
and the same are hereby, repealed." These 
sections, considered by themselves, would 
seem to indicate, quite decidedly, an inten- 
tion to repeal the 20th section of the act of 
1842, and, if this was an open question, I 
should have had great difficulty in coming 
to the conclusion that such was not their 
design and effect It cannot now, however, 
be regarded as an open question. The su- 
preme court, in the case of Stuart v. Max- 
well, 16 How. [57 U. S.] 150, after an elab- 
orate argument and full consideration, de- 
cided, that there was no necessary repug- 
nance between the act of 1846 and the 20th 
section of the act of 1842, and, consequently, 
that the former did not repeal the latter, and 
that the duty, which was in that case assessed 
under the 20th section of the act of 1S42, 
was rightly assessed. The case turned upon 
that question, it was the only point made or 
decided, and this court must be governed 
by it 

It was argued hy the defendant's counsel, 
that, in the case of Stuart v. Maxwell [supra], 
the government sought to avail itself of this 
20th section to enforce the payment of a 
higher rate of duty than it would otherwise 
have been entitled to, and thus increase the 
revenue; and that that decision, being in 
favor of the government, was not applicable 
to this case. It is very difficult to see why, 
if this 20th section is to operate in favor of 
the government in one case, to increase the 
revenue, it should not operate in a similar 
case against it, although it may diminish 
the revenue. Why the government should 
be permitted to avail itself of this 20th sec- 
tion for the purpose of increasing the duties, 
and the importer should not be permitted, 
under the same or similar circumstances, to 
avail himself of it for the purpose of dimin- 



ishing the duties, I am at a loss to conceive. 
But, if there could, at any time, have been 
a doubt upon that question, it is removed by 
the case of Ross v. Peaslee [Case No. 12,077], 
in which Mr. Justice Curtis* (who delivered 
the opinion of the court in Stuart v. Max- 
well) held, that this 20th section was in 
force, and did not operate to reduce the 
duties in that case, from twenty per cent to 
five per cent 

This brings us to the act of 1857. Does 
that act repeal the 20th section of the act 
of 1842? There is much less reason for say- 
ing that it does, than for saying that the 
act of 1846 does. There is nothing in the 
act of 1857 which indicates any intention to 
extend the act of 1846, or in any way to 
change or interfere with the construction 
given thereto, further than generally to re- 
duce the duties, and take certain articles 
from one schedule and place them in an- 
other, and put others into the free list The 
case of Stuart v. Maxwell was decided in 
1853, and that of Ross v. Peaslee in 1855. 
Congress can, therefore, hardly be supposed 
to have been ignorant of these decisions at the 
time the act of 1857 was passed; and I think 
it cannot be presumed that, with such knowl- 
edge, it intended to alter" that important 
provision of the law, without some definite 
expression of that intention. There are no 
repealing words in the act of 1857, and 
neither from the phraseology nor from the 
general purpose of that act, can I see any 
reason for supposing that it was designed to 
have, on the 20th section of the act of 1S42, 
an effect which the courts had decided the 
act of 1846 did not have. It is clear, that 
the words, "non-enumerated article," in the 
20th section of the act of 1842, the words, 
"not specially provided for in this act," in 
the 3d section of the act of 1846, and the 
words "not -enumerated in the said schedule," 
in the 1st section of the act of 1S57, mean 
the same thing and should receive the same 
construction. The distinction attempted to 
be drawn between them by the defendant's 
counsel cannot be sustained. This view of 
the subject is fully sustained by the decision 
of Judge Giles, in the Maryland district, in 
a case precisely like this, and in relation to 
this same article'. Gamble v. Mason [Case 
No. 5,209]. The result is, that the 20th sec- 
tion of the act of 1842 is not repealed either 
by the act of 1846 or by the act of 1857, but 
remains in force. There was, therefore, no 
error in the instructions given by the court 
to the jury, and there must be a judgment 
for the plaintiff, on the verdict 



FIELD v. SCHNELL. See Cases Nqs. 4,- 
771 and 4,772. 

FIELD (SEABURY v.). See Cases Nos. 12,- 
574 and 12,575. 

FIELD ^STEERE v.). See Case No. 13,- 
350. 
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Case No. 4,773. 

FIELDEN et al. v. LAHENS et al. 

[6 Blatchf. 524.] x 

Circuit Court, S. D. New York. July 31, 1869. 

Liability of Suuety ix Equity — Discharge at 
Law — Joixt Obligation — Effect of Subse 
quent Statute. 

1. Equity will not hold a surety liable, when 
he is discharged at law. 

2. In the case of an obligation joint, and not 
joint and several, executed by a principal and 
a surety, and the death of the surety, the reme- 
dy at law is gone, as against the legal repre- 
sentatives of the surety. 

[Cited in Hudelson v. Armstrong, 70 Ind. 
101.] 

3. No state statute, enacted after the mak- 
ing of such an obligation, can change the con- 
tract of the surety, to his prejudice. 

[Cited in Randall v. Sackett, 77 N. Y. 482.] 

In equity. This case came up on a de- 
murrer to a bill filed against the defendant 
[Louis Emile] Lahens, and the representa- 
tives of John Lafarge, deceased, to enforce 
the collection of the amount payable by the 
condition of a bond executed by Lahens and 
Lafarge, on the issuing, in a state court, of 
an injunction to stay the proceedings in a 
suit at law pending in such court The bond 
was joint, and not joint and several. La- 
farge was only a surety, and was in no way 
interested in the proceedings in the state 
court The bond was dated April 25th, 1846, 
and was conditioned to pay to the firm of 
Fielden Brothers, & Co., (of whom the plain- 
tiffs [Thomas Fielden and William C. Pick- 
ersgill] were the survivors,) all moneys which 
might be recovered by them in such suit at 
law, or the collection of which might be 
stayed by such injunction. A judgment was 
recovered by the plaintiffs in the suit at law, 
for $129,429.52, and the suit in which the in- 
junction was issued was dismissed. Lafarge 
died, and Lahens, who was a defendant in 
the suit at law, was insolvent when the judg- 
ment was recovered, and had petitioned for 
a discharge under the bankruptcy act of the 
United States [14 Stat 517]. Lafarge left 
assets sufficient to satisfy the judgment. The 
demurrer was interposed by the representa- 
tives of Lafarge. 

William W. McFarland, for plaintiffs. 
Charles O'Conor, for defendants. 

NELSON, Circuit Justice. This case is an 
important one, on account of the large 
amount involved, and the certainty that, un- 
less it shall be recovered out of the assets 
of the estate of Lafarge, it will be lost But, 
in my view of it, the principles that must 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



govern it are not new or difficult One 
branch of it falls directly within the doctrine 
of the case of U. S. v. Price, 9 How. [50 U. 
S.] 83, 90-95, and the cases there referred 
to. The principle is, that equity will not 
hold a surety liable, when he is discharged at 
law; and that, in the case of a joint obliga- 
tion, and of the death of the surety, as in the 
present case, the remedy at law is gone, as it 
respects the legal representatives of the 
surety. The cases on this subject are numer- 
ous, and it would be useless to discuss them. 
Several of them will be found referred to in 
the opinion of the court in the case of U. S. 
v. Price [supra], and many more in the dis- 
senting opinion of Mr. Justice Woodbury 
in that case (pages 96-108). 

It is urged, that certain provisions in the 
Code of Procedure of the state of New York 
have had the effect to change this rule, and 
to furnish a remedy at law against the rep- 
resentatives of a deceased joint obligor. 
That Code provides, in substance, that, in a 
suit upon a joint contract against defend- 
ants, a judgment may be rendered against 
any or either of them, severally. 'Sections 
130, 274. These provisions were enacted aft- 
er the date of the bond in question, and, if 
then operative and effectual to change the 
contract made by Lafarge, they must be dis- 
regarded, as the legislature possessed no such 
power. I agree, that if this bond had been 
joint and several, a suit at law might have 
been sustained against the representatives- 
of Lafarge, and his estate would have been 
bound to pay the judgment and as, in such 
case, a joint suit could not have been main- 
tained, at law, against the surviving obligor 
and the representatives of the deceased ob- 
ligor, equity would have afforded relief. See 
cases in dissenting opinion of Woodbury, J., 
above referred to, pages 96-9S. So, also, if 
the Code has the effect of converting this 
bond into a joint and several bond, and the 
legislature was competent to make the 
change, this suit is well brought, and should 
be sustained. But, as at present advised, I 
am of opinion that the provisions of the 
Code have no such effect; and, what is more 
important, if they purported to have such 
effect, they could not be upheld, on the- 
ground that they would change a material 
part of the contract, to the prejudice of the 
surety. Lafarge, the obligor, did not agree 
to become severally bound, but jointly; and 
this distinction is so material, that bills are 
not unfrequently filed, and suits sustained 
or defeated, after a serious litigation to as- 
certain whether the bond, or other contract,, 
was joint, or joint and several. 

Tn any view, therefore, the demurrer must 
be sustained. 



[9 Fed. Cas. page 27] 



Case Wo. 4,774. 

FIELDEN et al. v. LAWRENCE. 

[3 Blatchf. 120.] 1 

Circuit Court, S. D. New York. Dec., 1853. 

Customs Duties— Undervaluation — Penalty — 
Tender of Fees for Reappraisement — Pro- 
test—Act of February 26, 1845. 

1. Where the invoice value of iron was raised 
by the official appraisers, on appraisal, and 
duty on the increase in value and a penalty 
for under-valuation were imposed, and the "im- 
porter, on making entry of the iron, served on 
the collector a written notice, protesting 
"against the said increased appraisement, and 
against the exaction of the said increased duty 
and penalty," but was, at the same time, 
asked if he desired an appraisement hy mer- 
chant appraisers, under section 17 of the act 
of August 30, 1842 (5 Stat. 564); and answered, 
that he did not or did not ask one, and did not 
offer the fees for such appraisement: Held, 
that if the protest might have amounted to no- 
tice of dissatisfaction with the appraisement un- 
der that section, had the notice been delivered 
without qualification, yet the assertion of the 
importer at the time, that he did not ask a re- 
appraisement, took from it that effect. 

2. The importer was bound to offer the ap- 
praisers' fees for a re-appraisement, in order to 
put the collector in the wrong for not ordering 
one, and that, therefore, the appraisement by 
the official appraisers was conclusive as to 
value. 

[Cited in Hedden v. Iselin, 31 Fed. 268.] 

3. The protest did not comply with the act 
of February 26, 1845 (5 Stat. 727), and that, 
as it did not set forth distinctly the omission 
of the collector to order a re-appraisement, or 
that the appraisers valued the iron at the time 
of shipment and not at the time of purchase, 
as grounds of objection to the payment of the 
duties imposed, the importer could not raise 
those objections, in an action to recover back 
those duties. 

, This suit was brought [by Thomas Fielden 
and others] against [Cornelius W. Lawrence] 
the collector of the port of New York, to 
recover back penalties and increased duties 
imposed on importations of iron from Liver- 
pool, upon which various entries were made, 
the additional duties amounting to $672, and 
the penalties to $2,264.60. The importations 
were made in 1847, and the appraisal was 
made under section 16 of the act of August 
30, 1S42 (5 Stat 563). The plaintiffs, at the 
time of making their several entries, ad- 
dressed to the collector the following notice, 
varied only so as to adapt the description of 
iron to the particular entry:— "Sir: The cus- 
tom-house appraisers having appraised 

bundles, &c, of iron at £ -, thereby sub- 
jecting the iron to an increased duty, as well 
as a penalty of 20 per cent, which we are 
required to pay, in order to enter and obtain 
possession of the goods, we hereby .protest 
against the said increased appraisement, 
and against the exaction of the said in- 
creased duty and penalty, and, in making 
payment, reserve fo ourselves, or whom it 
may concern, the right to recover the same 
back by action or otherwise," &c. It was 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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proved that, when the protest was made,, 
the plaintiffs were asked by a deputy col- 
lector, if they desired an appraisement by 
merchant appraisers, pursuant to the act, and 
answered, that they did not or did not ask 
one. The points taken for the plaintiffs on 
the argument were, that the letter was notice- 
to the collector, within the meaning of the 
act, of the dissatisfaction of the plaintiffs 
with the appraisement, and that thereupon 
it became the duty of the collector to order 
a re-appraisement, without which the first 
appraisal was void; and that the appraisal 
was void for the further reason, that the ap- 
praisers took the market value of the iron 
at the time of exportation, and not at the 
time of purchase. 

" THE COURT held: 1. That if the protest 
might have amounted to notice of dissatis- 
faction with the appraisement, within the 
meaning of section 17 of the act of August 
30, 1842 (5 Stat 564), had the letter been de- 
livered without qualification, yet the asser- 
tion of the plaintiffs, at the same time, to- 
the collector, that they did not ask a re-ap- 
praisement, took from it that effect 

2. That a re-appraisement being at the ex- 
pense of the importer, the plaintiffs were 
bound to offer the appraisers' fees, &c, in or- 
der to put the collector in the wrong for not 
ordering one; and that, as the plaintiffs did 
not take legal means to entitle themselves to- 
a re-appraisal, the one made by the official 
appraisers was conclusive against them as. 
to value. 

3. That the protest did not comply with the 
requirements of the act of February 26, 
1845 (5 Stat 727), because it did not set forth, 
distinctly and specifically, the omission of 
the collector to order a re-appraisement, or 
that 'the appraisers valued the iron at the- 
time of shipment and not at the time of pur* 
chase, as grounds of objection to the pay- 
ment of the duties imposed; and that, there- 
fore, the plaintiffs were not now entitled ta 
raise those objections. 

Judgment for defendant 
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FIELDS v. LAMB et ux. 

[Deady, 430.] * 

Circuit Court, D. Oregon. July 21, 1868. 

Right of Removal to Federal Court — Status- 
op Codefendant— Act of March 2, 1S67. 

1. The act of July 27, 1S66 (14 Stat 306), 
gives each defendant in a cause the right of re- 
moval, without reference to the status of his 
co-defendants, "if the suit is one on which there 
can be a final determination of the controversy,, 
so far as it concerns him, without the presence 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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of the other defendants, as parties in the 
•cause/ 1 

[Cited in Goodenough v. Warren, Case No. 
5,534.] 

2. The act of March 2, 1867 (14 Stat. 558), 
does not in any particular repeal the act of 
1866 (14 Stat. 306), but is supplemental there- 
to, and adds another cause for removal of 
cases from the state to the national courts. 

[This was a suit by James Fields against 
Tohn R. Lamb and Emma, his wife, to quiet 
the title of plaintiff to certain real property, 
claimed by defendants and others as tenants 
in common. A motion was made to remand 
the cause to the state court in which it was 
originally brought A similar motion, made 
"by the plaintiff, as to certain other defend- 
ants in the case of Field v* Lownsdale, Case 
No. 4,769, was allowed.] 

W. W. Chapman, for complainant. 
W. W. Page and W. Lair Hill, for defend- 
ants. 

DEADY, District Judge. This suit was 
commenced in the state court for the county 
of Multnomah, against the above named 
defendants and others; and afterwards, on 
March 17, 1S6S, upon the petition of such 
defendants, was, as to them removed into 
this court The petition and order for re- 
moval was made under the act of July 27, 
1866 (14 Stat 306). The complainant now 
moves this court to remand the cause to the 
state court upon the ground that the order 
for the removal was made without authority 
of law. 

From the petition itappearsthat Lamb and 
wife are citizens of the state of Kentucky; 
and it also appears from the complaint 
that the suit is one in which there can be 
a. final determination of the controversy, 
so far as it concerns these defendants, with- 
out the presence of those who are residents 
of the state of Oregon. This being so, the 
case is within the purview of the act of 
1866, giving defendants the right of removal. 
Field v. Lownsdale [Case No. 4,769]. 

But counsel for the motion to remand in- 
sist that the act of July 27, 1866, is repealed 
and superseded by the act amendatory there- 
of, of March 2, 1S67 (14 Stat 558). It is 
admitted that the latter act does not ex- 
pressly repeal the former one, but, on the 
contrary, only purports to amend it. The 
two acts are upon the same subject and 
must be construed together; and unless the 
one, or some provision of it be manifestly 
repugnant to the other, they must both 
stand. Between these acts there is no re- 
pugnance. The latter is nothing more than 
what it purports to be, both in its title and 
body, an amendment of or supplement to 
the former, providing an additional cause 
of removal. The act of 1866 enables a, de- 
fendant who is an alien or non-resident, 
to remove a cause to this court, "so far 
as it concerns him," although his co-defend- 
ants may not be entitled to such removal, 
"if the suit is one in which there can be 



a final determination of the controversy, 
* * * without the presence of the other 
defendants, as parties in the cause." The 
reason of this enactment is obvious. Prior 
thereto, the removal of a cause on account 
of the citizenship of the parties, from the 
state to the national courts, was governed 
by section 12 of the judiciary act (1 Stat 
79). Upon the construction given to this 
section by the courts, an alien or non-resi- 
dent defendant, if joined with a citizen of the 
state where the action was brought, was 
denied the right of removal, because his 
co-defendant was not entitled to it Smith 
v. Rines [Case No. 13,100]; New Jersey v. 
Babcock [Id. 10,163]; Ward v. Arredondo 
[Id. 17,148]; Wilson v. Blodgett [Id. 17,792]; 
Wormley v. Wormley, 8 Wheat [21 U. S.] 
451. 

This technical construction of the act ex- 
cluded many persons from the benefit of it, 
whose cases were fully within the reason of it 
The term— "the defendant"— although used 
in the singular number, was construed in 
a collective sense, so as to include all the 
persons sued, be they many or few. If any 
of these persons were not aliens or non-resi- 
dents, then this technical defendant, con- 
stituted of all the individual defendants, 
was held not to be an alien or non-resident, 
and therefore not entitled to a removal. To 
remedy this evil, so far as practicable, the 
act of 1866 was passed. The act of 1867 
provides, that a citizen of another state, 
whether he be plaintiff or defendant, may 
remove a cause to the national court upon 
making an affidavit to the effect that he 
believes, that from prejudice or local in- 
fluence, he will not be able to obtain justice 
in such state court Between this provision 
and the act of 1866 there is neither conflict 
nor repugnance. Another cause of removal 
is simply added to those already provided. 
The latter act is supplemental to the earlier 
one. Neither was it necessary to make the 
affidavit in this case, required by the act 
of 1867. This removal was made under the 
act of 1S66, on account of the citizenship 
of the parties solely, and not for the cause 
specified in the act of 1867— that the defend- 
ant believes he cannot obtain justice in the 
state court on account of "prejudice or local 
influence." 

In conclusion, it is sufficient to say, that 
the act of 1867 does not repeal that of 1866, 
but amends it not by changing it but by 
adding thereto another cause of removal. 
They are both upon the same subject matter 
and can stand together without a shadow 
of repugnance or conflict in any particular. 
The removal was authorized, and the motion 
to remand is denied with costs. 



FIELDS (OCEAN INS. CO. v.). See Case 
No. 10,406. 

FIELDS, The, v. The SAILOR'S BRIDE. 
See Case No. 12,220. 



19 Fed. : Cas. page 29] 



(Case No. 4,776) FIELDS 



Case TTo. 4,776. 

FIELDS v. SQUIRES. 

[Deady, 366.] * 

Circuit Court, D. Oregon. Feb. 15, 1863. 

Ueal Property — Divisibility of Covenants 
Running with the Land — Suit by Assignee 
of Covenant for Title against Heir of Cove- 
nantor—Oregon Donation Act — Prior Pos- 
session—Covenant to Convex Particular Ti- 
tle—Estoppel. 

1. The assignee of a covenant for title, may 
maintain a suit to enforce the performance of 
such covenant, against the heir of the cove- 
nantor, to the extent of the interest inherited, 
although such covenant was the joint covenant 
of the ancestor and another, and such heir is 
not named therein. 

[Cited in Hall v. Russell, Case No. 5,943.] 

2. A covenant which runs with the land, 
Is divisible into as many parts or interests 
as the land itself may be divided by subsequent 
successive conveyances, and the grantee of each' 
parcel or interest may, as to the same, main- 
tain suit upon such covenant against the origi- 
nal covenantor, or his legal representatives. 

3. The donation act [of 1850 (9 Stat 497)] 
does not include settlers upon the public lands 
in Oregon, who died before its passage*— Sep- 
tember 27, 1850. ■ 

4. One half of the land taken by a married 
settler, under the donation act, be it more or less, 
enures to the beaefit of the wife; and she takes 
the same in her own right, as the direct donee 
of the United States, and not subject to any of 
the previous acts or contracts of the husband. 

[Cited in Fitzpatrick v. Dubois, Case No. 4,- 
842; Stevens v. Sharp, Id. 13,410.] 

5. A grant to a settler under the donation 
act, does not take effect prior to the passage 
of such act, although made in consideration, or 
on account of prior residence and cultivation 
thereon. 

[Cited in Mizner v. Vaughn, Case No. 9,678: 
Wythe v. Haskell, Id. 18,118; Bear v. 
Luse, Id. 1,179; U. S. v. Tichenor, 12 Fed. 
421.] ^ 

6. On June 2p, 1850, no law had been passed 
by congress for -the disposal of the public 
lands in Oregon, and it was well known to all 
persons resident therein, that no one had any 
interest .in such lands, except the bare pos- 
session, and on said day Lownsdale, Coffin and 
Chapman, by their deed, wherein 1 they de- 
scribed themselves as proprietors of the town 
of Portland, Oregon, for a valuable considera- 
tion "thereby released, quitclaimed and con- 
firmed" unto said Chapman, block G in said 
town, and delivered him the possession thereof; 
said deed contained two covenants— one of war- 
ranty against all claims, the United States ex- 
cepted, and the other to convey the title of the 
United States if the covenantors obtained the 
same: Held, that the grantee in said deed 
took nothing thereby, except the actual inter- 
est of the grantors at the time— the possession. 

[Cited in Lamb v. Wakefield, Case No. 8,024; 
Myers v. Reed. 17 Fed. 405; "Wilson v. 
Fine, 38 Fed. 792.] 

7. By the first of said covenants, Lownsdale, 
and those claiming under him, are rebutted 
from claiming any interest in block G-, however 
acquired, except an interest or title derived 
from the United States. 

♦ 8. Nancy Lownsdale, the wife of a settler 
under section 4 of the donation act, died in- 
testate, after the provisions of such act had 
been complied with, and before the issuing of 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



a patent for the donation, leaving her husband 
and four children living: Held, that her estate 
in the land was a qualified fee, and terminated 
with her life, and that the remainder was given 
by said section 4 directly to said husband and 
children in equal parts, who took the same as 
the donees of the United States, and not as the 
heirs of said Nancy; and that the interest thus 
acquired by said husband, is within the second 
of said covenants— the one for further assur- 
ance. 
[Cited in Lamb v. Starr, Case No. 8,022; 
Mizner v. Vaughn, Id. 9,678; Lamb v. Dav- 
enport, 18 Wall. (85 U. S.) 313; Semple 
v. Bank of British Columbia, Case No. 12,- 
660: Alexander v. Knox, Id. 170; Cutting 
v. Cutting, 6 Fed. 263; Traver v. Tribon, 
15 Fed. 33.] 

9. A covenant to convey a particular title if 
after acquired by the covenantor may be en- 
forced by a suit in equity, if such covenantor 
neglect to perform the same, without a prior 
demand and refusal. 

10. The possession delivered with the deed 
of June 25, 1850. was a sufficient estate to car- 
ry the covenants therein to the assignee thereof. 

11. The prohibition contained in the proviso 
to section 4 of the donation act, does not include 
covenants or contracts made prior to the pas- 
sage of such act. 

12. The deed of June 25, 1850, is not within 
section 6 of the act of September 29, 1849, 
to regulate conveyances, and therefore cannot 
be construed as containing any covenants not 
specially set forth therein. 

13. In the year I860, Lownsdale being the 
owner of one fifth of Nancy's share of their 
donation as above stated, purchased the inter- 
est of Isabella , Ellen, one of Nancy's children 
and died intestate, in 1862, leaving children; 
in 1864, the proper court of the state partitioned 
said Nancy's share of the donation, by giv- 
ing three fifths thereof to Nancy, and the other 
two fifths to the heirs and vendees of said 
Lownsdale, and because of the inequality of 
said partition, required the two fifth tract to 
pay a certain amount of owelty to said chil- 
dren of Nancy: Held, that by this partition, 
Nancy's thiee children were divested of their 
interest in the ,two fifth tract, and Lowns- 
dale's heirs were divested of their interest in 
the three fifth tract, and that Lownsdale's 
prior vendees of any particular parcel in this 
two fifth tract neither , gained or lost by this 
partition, but can only claim that interest there- 
in which their deeds from Lownsdale entitle 
them to, discharged from the owelty. 

. [Cited in Lamb v. Starr, Case No. 8,022; 
Lamb. v. Carter, la. 8,013; Traver v.. 
Tribon, 15 Fed. 29; Traver v. Baker, Id. 
190.] 

14. Estoppel in pais, what declarations and 
conduct of party insufficient to create. 

[Cited in Wythe v. Smith, Case No. 18,122; 
Shively v. Welch, 20 Fed. 33.] 

[This was a suit in equity by James Fields 
against Ida Squires, by her guardian, Wil- 
liam E. Cooper.] 

• W. W. Chapman, for complainant 
W. W. Page and W. Lair Hill, for de- 
fendant. 



DEADY, District Judge. By this suit the 
complainant seeks to have his title to the 
north half of block G in the city of Port- 
land ascertained and declared, as against 
the defendant; and also to obtain a decree 
against such defendant for specific perform- 
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ance of the covenant of her ancestor for 
further assurance, in regard to said block. 

From the bill it appears, that on June 25, 
1S50, Daniel H. Lownsdale, Stephen Coffin 
and W. W. Chapman, had surveyed and laid 
off divers lots and blocks in the town of 
Portland, and made a map thereof, desig- 
nating the same by numbers and letters, 
and being in possession, said Lownsdale, 
Coffin and Chapman by deed of that date, 
assumed and represented themselves to be 
the proprietors of the town of Portland, and 
"for a valuable consideration, thereby re- 
leased, quitclaimed and confirmed, unto the 
the said Chapman, to have and to hold to 
him and his assigns forever, a certain two 
acre block of land, situate in said town, 
and represented upon the map thereof hy 
the letter 'G,' and then and there delivered 
to him the possession thereof. That the 
said grantors in and by said deed cove- 
nanted to and with the said Chapman, that 
the property aforesaid, unto him, his heirs 
and assigns, they would warrant and de- 
fend against all claims, the United States 
-excepted; and that if they should obtain the 
fee simple of said property from the United 
States, they would convey the same to the 
said Chapman by deed of general warranty." 

That on March 7, 1851, Chapman sold and 
conveyed the north half of said block G to 
William Dobleblower, and gave him posses- 
sion, and that on August 27, 1852, Doble- 
l>lower solji and conveyed said north half 
to complainant, and gave him possession, 
which possession he still retains. That on 
September 22, 1848, said Daniel H. being 
si widower and unmarried, settled on the 
tract of land embracing block G, and con- 
taining less than 320 acres, and continued 
such residence and settlement for more than 
four years thereafter, and thereby became 
the owner of the same under the donation 
act of September 27, 1850. That in the 
year 1850 or 1851, Daniel H. intermarried 
with Nancy Gillihan, the widow of William 
Gillihan, and in April, 1854, said Nancy died 
intestate. In the year 1862, Daniel H. died 
intestate. On October 17, I860, a patent cer- 
tificate issued from the U. S. land office, at 
Oregon City, for the land settled by Daniel 
H., to him and the heirs-at-law of his de- 
ceased wife, in which certificate, the west 
half of said tract of land embracing block 
G, was assigned to said heirs-at-law. That 
tit the time of the marriage, between Dan- 
iel H. and said Nancy, the former was the 
father of three children by a former wife— 
namely: James P. O., Mary E., and Sarah; 
and the said Nancy was the mother of two 
■children by her former husband— William 
Gillihan— namely: Isabella Ellen and Wil- 
liam. That in the year 1848, Nancy and her 
former husband— Gillihan— settled on a tract 
of land, situate on Sauvie's Island, in Mult- 
nomah county, containing less than 640 
acres, and continued to reside upon and cul- 
tivate the same, until some time in the year 



1850, when said Gillihan died— having done 
and performed all things in and upon said 
land, as contemplated by the said act of 
September 27, 1850, up to the time of his 
death, by means whereof the widow of said 
Gillihan became and was entitled to one 
half of said tract, and is therefore not enti- 
tled to any part of the donation claim of 
said Daniel H. That, if notwithstanding 
the premises, the said Nancy was entitled 
to a part of the donation claim of the said 
Daniel H., she had notice, and good reason 
to be informed, that the said Daniel H. had 
sold and conveyed block G as aforesaid, 
"and that she took such part subject to the 
contract aforesaid of the said Daniel H., 
and that her heirs and assigns are bound 
thereby." 

That on the death of Daniel H., he left 
as his heirs-at-law, the said James P. O., 
Mary-E. (now wife of William E. Cooper), 
and Ida Squires the defendant, and Emma 
Lamb, children of the said Sarah, deceased, 
and Millard O. and Ruth A., children of the 
said Daniel H. and Nancy; and that on the 
death of the said Nancy, she left as her 
heirs-at-law, the said William and Isabella 
Ellen Gillihan and the said Millard O. and 
Ruth A. Lownsdale. That in the year I860, 
Daniel H. purchased from the said Isabella 
Ellen (then intermarried with William Pot- 
ter) and her husband, "all the right, title 
and interest of the said Isabella in said tract 
of land as the heir of said Nancy;" and that 
by means of the death of said Nancy and 
the purchase aforesaid, the same Daniel H. 
became "the owner and holder of the title 
of the government of the United States of 
two fifths of the lands alleged to be pat- 
ented to the said heirs of Nancy," including 
block G, and that thereupon "the said two 
fifths interest in the north half of said block 
enured to the use and benefit of the com- 
plainant." 

That in 1864, the said William Gillihan, 
Jr., by his guardian Martin Gillihan, com- 
menced a suit in the circuit court for the 
county of Multnomah, state of Oregon, for 
a partition of the tract of land patented to- 
the heirs-at-law of Nancy, claiming in such 
suit to be entitled to one undivided fifth 
thereof; and that the heirs-at-law of both 
Daniel H. and Nancy, as well as the grantees 
and assignees of the former were made par- 
ties to such suit; and that by the decree ren- 
dered therein, the said two fifths of said 
tract of land was recognized as having be- 
longed to said Daniel H., "with all the equi- 
ties in partition." And divers lots and blocks 
in said tract having been before then laid off 
and "disposed off" by the said Daniel H. 
and improved by different persons, were al- 
lotted to the heirs, grantees and assignees of 
the said Daniel H.; and to make partition 
equal the said lots and blocks were severally 
encumbered with large sums of money, 
which if not paid within a specified time, 
should be sold to pay the same; and that if 
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any claiming under the said Daniel H., and 
paying such assessments, should be after- 
wards evicted, that the sum so paid and in- 
terest should continue a lien on the particular 
tract for reimbursement That the said 
block G was among the blocks so assigned in 
partition to the heirs and grantees of the- 
said Daniel H., and the sum of §998.79, and 

$ costs, was assessed upon the north 

half of said block, which the complainant 
was compelled to and did pay to prevent the 
same from being sold. 

That the defendant, Ida Squires, though a 
resident and citizen of Kentucky, had a 
guardian (the said William E. Cooper), a 
resident of the city of Portland, and that 
said guardian and his ward well knew that 
the complainant was about to pay said sum, 
claiming this property as his own, yet neither 
of them made any objection thereto, but suf- 
fered and encouraged the complainant to 
pay the same: "Whereby the said Daniel H. 
in his life time and his heirs-at-law since his 
death,, became and are bound to convey the 
said half block to your orator, by a good and 
sufficient deed;" and that the said Ida 
Squires, by virtue of the covenants in the 
deed of June 25, 1850— the possession of the 
complainant, and the said decree and the 
payment of the assessment thereunder is es- 
topped to set up the title of the said Daniel 
H., so obtained as aforesaid, as a defence to 
the suit of the complainant That the de- 
fendant paid Dobleblower $250 for the prem- 
ises in question, and has since expended about 
$2,700 in improving the same, and that his 
possession from the date of such purchase 
until the present time has been visible and 
notorious, to the knowledge of Daniel H. and 
Nancy while living, and of the heirs of the 
former since his decease; and that at the 
date of such purchase, Daniel H. "assured 
the complainant that the title was good," 
which assurance said Daniel H. in his life- 
time 'frequently' repeated to the complain- 
ant—by means whereof the defendant as 
heir-at-law of Daniel H., is estopped and 
ought to be barred from asserting any claim 
to the premises, or denying your orator's 
right thereto." The defendant demurs to the 
bill, and maintains in argument, that upon 
the facts stated, the complainant Is not enti- 
tled to any relief. 

The objections of the defendant, as speci- 
fied in the demurrer and developed and am- 
plified on the argument, involve the consider- 
ation of questions, some of which, besides 
being interesting in themselves, are of the 
highest practical importance to this commu- 
nity. The deed is objected to as inoperative 
and void because Chapman is both grantor 
and grantee, covenantor and covenantee, 
therein. Of course, Chapman could not grant 
to himself or covenant with himself. So 
much of the deed may be treated as surplus- 
age—a blunder of the scrivener. There still 
remains, the grant and the covenants of 
Lownsdale and Coffin to and with Chapman, 



and these are easily and fairly divisible and 
separable from the void and repugnant grant 
and covenants by Chapman to and with him- 
self. Waiving this objection, it is further ob- 
jected, that the covenants with Chapman by 
Lownsdale and Coffin are joint and not sev- 
eral, and that therefore the remedy upon 
them must be joint— against both Lownsdale 
and Coffin or their representatives. 

Counsel for the complainant maintains that 
equity will treat these covenants as joint or 
several, and among others cites Duvall v. 
Craig, 2 Wheat [15 IT. S.] 45, and 1 Story, 
Eq. Jur. 162, 163. But neither of these au- 
thorities support the position. In Duvall V. 
Craig, supra, the question was not whether 
the covenant could be treated as joint or sev- 
eral, but what constituted a breach of it 
The case only decides that a joint covenant 
against encumbrances is broken by an en- 
cumbrance suffered or done by a part of the 
covenantors, and that all the covenantors are 
liable for such breach. To the same effect is 
Merriton's Case, Noy, S6, cited in the note to 
Duvall v. Craig. There the lessors covenant- 
ed against any encumbrance made by them. 
One of the lessors made a lease to a stranger. 
In an action on the covenant against both 
lessors, it was held that the act of one con- 
stituted a breach, for which the lessors were 
jointly liable. The citation from Story only 
goes to the extent, that in equity a joint 
debt will be deemed the several debt of each 
of the contractors in a certain class of cases, 
from the fact— either proven or presumed 
from the nature of the transaction— that each 
of the contractors had the benefit of the mon- 
ey advanced, or that the joint obligation has 
been given to pay an antecedent debt, for 
which all the obligors were severally liable. 
But "when the obligation exists only in vir- 
tue of the covenant, its extent can be meas- 
ured only by the words in whicn it is con- 
ceived." 1 Story, Eq. Jur. 163. The general 
rule upon this subject seems to be well ex- 
pressed in Bawle on Covenants (578) : 
"Whether the liability created by the cove- 
nant be joint or several, or joint and several, 
obviously depends upon the terms in which 
it is expressed. Where an obligation is cre- 
ated by two or more, the general presump- 
tion is that it is joint, and words of sever- 
ance are required in order to confine the 
liability of the covenantor to his own acts." 

In support of the text the author cites 
among others Comings v. Little, 24 Pick. 
266. In this case the court say: "The dis- 
tinction is this: Where a man covenants 
with two or more jointly, and the interest 
and cause of action of the covenantees is 
several, each of the covenantees may bring 
an action for his particular damage, not- 
withstanding the words of the covenant are 
joint. But when two persons covenant 
jointly with another, a joint action lies for 
the covenantee on a breach of the cove- 
nant by one of the parties only, because 
they are sureties for each other for the due 
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performance of the covenant." In the case 
under consideration the covenants are joint 
—they are the joint contracts of Lownsdale 
and Coffin with Chapman. An action at 
law for the breach of these covenants could 
not be maintained against either of the 
covenantors separately. But this is a suit 
in equity, not for damages for a breach, 
but to declare the legal effect of the one 
covenant and obtain the specific perform- 
ance of the other, as against the heir of 
one of the covenantors on account of her 
interest in the land embraced in the cove- 
nant of her ancestor. As appears, Coffin has 
no interest in the land and can claim none. 
At the date of these covenants this was 
public land of the United States, and it 
must have been within the contemplation 
of the parties that if the property was sub- 
sequently acquired from the United States, 
it would be by one of the covenantors and 
not all of them. In such a case, I think the 
rule of law applicable to actions at law 
wherein the covenantee seeks to recover 
damages from the covenantors for a breach 
of the covenant, does not apply. 

The defendant as heir-at-law of Lowns- 
dale, appears to have inherited a separate 
interest in the property in question, of 
which the complainant by this suit seeks 
to obtain a conveyance on account of the 
covenant of her, ancestor. The suit is to 
enforce performance of this covenant, not 
as a whole but as to a separate interest, 
which has descended to this heir, and as 
to such interest no other person is liable 
or interested as defendant; nor can such 
covenant be enforced in this particular 
against any other person, than this de- 
fendant. 

Counsel for the defendant also object that 
the heir is not liable upon these covenants, 
because not named therein. The authorities 
cited in support of this position, are cases 
that arose under the ancient feudal war- 
ranty, and not the personal covenants con- 
tained in modern conveyances. Common 
law warranty was created without cove- 
nant, and was a natural incident of the 
feudal tenure. By the joint operation of 
the statutes de bigamis and quia emptores, 
the law was changed so that this warranty 
did not have the effect to bind the heirs un- 
less mentioned in it Rawle, Cov. 2, 3, 203. 
The authorities cited refer to this kind of 
warranty and are not applicable to the case 
under consideration. The covenants in this 
deed are deemed to run with the land, 
"and pass to the heirs of the purchaser and 
also to all persons claiming under him, 
who may maintain actions against them, 
against the vendor or his heirs." Cruise, 
Dig. tit 32, c. 26, § 66. In support of this 
rule the author last quoted cites from 4 Ves. 
370, as follows: "Rachel Boyes and her son 
conveyed a copyhold estate to a mortgagee 
by lease and release and covenanted for fur- 
ther assurance. The son died; and the 



mortgagee filed his bill against the custo- 
mary heir of the son, who was an infant; 
praying that he might be decreed to surren- 
der the estate to the plaintiff. The master 
of the rolls (Sir R. P. Arden) said, he was 
clearly of the opinion that this covenant was 
a contract for a valuable consideration, af- 
fecting the land and would affect the heir. 
And by the decree it was declared that the 
covenant in the mortgage deed, bound the 
land descended to the defendant" To the 
extent which these covenants affect the land, 
the heir is bound by them, though not named 
in them, so far as any interest which she may 
have hy descent from the covenantor. Be* 
ing so bound, the grantee or his assigns are 
entitled to maintain this suit against the heir 
as they would against the ancestor if now 
living. 

Counsel for defendant further object that 
the complainant is not the assignee of the 
covenants in the deed, because he is the gran- 
tee of only one half of the premises embraced 
in the deed and to which the covenants re- 
late. This objection rests upon the consid- 
eration that the covenantor ought not to be 
subject to a multiplicity of separate suits, 
by subsequent grantees of separate parcels 
of land, which he conveyed and covenanted 
concerning as a whole. But the law after 
some fluctuation, seems now to be well set- 
tled otherwise. In 2 Washb. Real Prop. 662. 
the author says: "The action for breach of 
this covenant (of warranty), should be 
brought by him who is the owner of the land, 
and, as such, the assignee of the covenant, 
at the time it is broken. Such covenant is 
moreover susceptible of division into as many 
parts or interests, as the land itself shall be 
divided into by subsequent successive convey- 
ances, so that if A convey to B two parcela 
by one deed, with a covenant of warranty, 
and B sells one of them to C who is evicted 
by an elder title of the parcel so purchased 
by him, he may have covenant in respect to 
the same against A." The same rule is laid 
down as to all the covenants which run with 
the land in Rawle, Cov. 354, 355. Rawle 
cites the opinion of Lord St Leonards (Sugd. 
Vend.), and says: "This view of the law 
has been adopted in this country." The opin- 
ion cited was upon a similar case to the one 
put by Washburne. "The better opinion 
seems to be, that an alienee of one of the es- 
tates could maintain covenant against the 
covenantor where the covenants run with 
the land, and as such, an action would Ho 
either for damages, which would be meas- 
ured by the loss of the assignee, as far as he 
might be entitled to recover it under the 
covenant, or for an act to be done, e. g. fur- 
ther assurance, which might be confined to 
the particular proportion of the property. It 
does not seem that any injustice would arise 
by suffering several covenants to lie, al- 
though it might expose the covenantor to in- 
convenience, whereas the denial of the right 
to each assignee might lead to positive in- 
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justice, or if not, to greater inconvenience on 
their part." 

One of the grounds for the relief prayed 
for in the bill, is that Nancy did not take any 
share or interest in the donation of Daniel 
H., and therefore Daniel H. acquired the 
whole of such donation from the United 
States, including the premises in contro- 
versy. The reason alleged is, that Nancy 
-was entitled to a share of the donation of her 
former husband-^Gillihan, and therefore 
disqualified to take a share of the donation 
of Daniel H., on account of the proviso to sec- 
tion o of the donation act (9 Stat 497): "That 
no person shall ever receive a patent for more 
than one donation of land in said territory, 
in his or her own right." From the state- 
ments in the bill, it appears that Gillihan 
had not completed his four years' residence 
upon the land on Sauvie's Island at the 
time of his death, so as to entitle Nancy to 
claim as his wife under section 4 of the dona- 
tion act; and moreover, Gillihan being dead 
at the passage of the act— September 27, 
1S50— was not comprehended in the grant 
made by said section 4, and therefore Nancy 
could not claim a donation as his wife in the 
land occupied by him during his life. This 
question must be considered as not open to 
argument in this court, and needs no fur- 
ther discussion. Ford v. Kennedy, 1 Or. 166; 
Lamb v. Stan* [Case No. 8,021]. 

But the complainant further contends that 
Nancy was not entitled to take a share of 
the donation of Daniel H., because such dona- 
tion only included the number of acres (320), 
which he was entitled to hold as a single man, 
but that if she is allowed to take in such do- 
nation, she must take Subject to the acts and 
contracts of Daniel H. before her marriage 
with him, and of which she then had notice. 
The facts stated in the bill, from which this 
conclusion is drawn, are, that Daniel H. set- 
tled upon his donation in 1848, and that it 
contained less than 320 acres. That in 1850 
he married Nancy— prior to the passage of the 
donation act, and after the deed to Chap- 
man, of which she then had notice. 

Upon the first part of this position arises 
the question:— Can a married man exclude 
his wife from the benefit of the donation 
provided for her in section 4 of the donation 
act by simply limiting his settlement to the 
quantity of land thereby granted to a single 
man; or, in other words, can a married man 
claim and receive a grant as a single man? 
The language of the section is: "There here- 
by is granted to every white settler * * * 
the quantity of one half section, if a single 
man, and if a married man * * * the 
quantity of one section * * * one half to 
himself and the other half to his wife, to be 
held by her in her own right** The evi- 
dent policy of the law was to give to hus- 
band and wife an equal quantity of land, 
imposing upon the husband, as the head of 
tho family, the burden of performing the 
ser rices upon which the grant is conditioned, 
9fed.cas.^3 



coupled with the right of selection, within 
the limits of the act, as to place and quantity. 
The settlement of a married man is intended 
for the benefit of his wife as well as himself 
—to enable her to obtain her equal share of 
the bounty of the grantor. A married man" 
may occupy less land than thelaw permits. He 
may have good reasons for so doing. A par- 
ticular half section may be deemed of more 
value than any whole section, open to settle- 
ment In this respect the act commits the 
interest of the wife to the judgment and 
thrift of the husband. But he cannot change 
the law and elect to take as a single man to 
the exclusion of his wife. The exclusive 
power of the husband is confined to the se- 
lection and location of the land. In any 
event, the land embraced in the settlement, 
whether a whole section or less, is granted to 
the husband and wife in equal parts. Even 
the division of the donation is beyond his con- 
trol, as the act vests the power "to designate 
the part enuring" to each in the officers of 
the land office. 

Neither did Nancy take her half of the 
donation subject to the deed of her husband 
to Chapman, whether she had notice of it 
or not At the date of the deed and the mar- 
riage, this was public land of the United 
States. None of the parties had any inter- 
est in it, or claimed any power over it be- 
yond . the bare possession. Subsequently, 
congress by statute granted the west half of 
the donation to Nancy in her own right. 
These words— "to be held by her in her own 
right," were not inserted in the act without 
a purpose. It appears that they were placed 
there for the express purpose of excluding 
the conclusion that she took in right of or 
through her husband, and that therefore she 
would take subject to the previous acts and 
contracts of her husband— as an heir from an 
ancestor, or a vendee from a vendor. True, 
the services upon which the grant is condi- 
tioned are to be performed by the husband, 
yet by the terms and manifest intention of 
the act, the wife takes and holds as the direct 
donee of the United States as much as though 
she was a stranger to the husband. Under 
these circumstances, Daniel H. had the same 
power to affect or encumber his neighbor's 
donation, by a deed to Chapman, as his wife's. 
The question of notice is immaterial, as there 
is no privity between Nancy and her hus- 
band. Carter v. Chapman, 2 Or. 95. Nei- 
ther did the grant relate back to the date 
of the settlement by Daniel H. in 1848, so as 
to give effect to his deed" to Chapman,, before 
Nancy became his wife. The grant was sub- 
sequent to the marriage, and "although the 
act of congress grants the land on account of 
the prior residence and cultivation, the grant 
itself cannot be said to take effect before it 
was made— the time of the passage o*f the 
act A grant of land by statute for consid- 
erations transpiring years before, as for mil- 
itary services, takes effect from the date of 
the grant, and not the performance of the 
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service. In point of time the grant and the 
cause or consideration of it, may be identical 
or widely separated." Chapman v. School 
Dist No. 1 [Case No. 2,607]; McCrackin v. 
Wright, 14 Johns. 193; Allen v. Parish,* 3 
Ohio, 107. 

Before considering the nature and effect 
of the covenants in the deed, it will be neces- 
sary and proper to examine the condition of 
the subject matter described in the premises, 
and the nature and extent of the interest 
thereby released, quitclaimed and confirmed. 
Covenants cannot enlarge the premises of 
the deed, but the latter may and often do 
control the former. "The covenant of war- 
ranty is often limited and defined by the 
subject matter of the grant, as where the 
deed only purports to convey the right, title 
and interest of the grantor." 2 Washb. Heal 
Prop. 665; Blanchard v. Brooks, 12 Pick. 66, 
67; Comstock v. Smith, 13 Pick. 120. From 
the language of the bill it might be inferred 
by a stranger that the grantors in this deed 
undertook as owners of the land to convey 
the land, and that the grantee accepted the 
conveyance upon the faith of this under- 
taking or representation. But nothing 
would be more erroneous than this impres- 
sion, or more unjust to the parties concerned. 
As a matter of law and public history, it is 
well known to the court, that at the date 
of this deed the title to lands in Oregon was 
in the United States, and that no law had 
been passed to dispose of it. This was as 
well known to the people of Oregon at that 
day— the parties to this deed included— as 
that they were living in a territory, and not 
a state. At the same time these lands were 
freely occupied by the inhabitants of the 
country, holding, as between themselves, un- 
der the laws of the provisional government, 
the bare possession. It is also true, that at 
the date of this deed and for years before, 
it was confidently expected that congress 
would— as they afterwards did— pass an act 
donating these lands to actual settlers. In 
June, 1850, the matter was specially before 
congress, and the result was the passage of 
the donation act of September following. 

Under these circumstances this deed was 
made, and it is unreasonable to suppose that 
it was either executed or received upon the 
impression that the grantors were the pro- 
prietors of the soil or had any interest in it 
—particularly when it appears that Chap- 
man, the grantee in the deed, was in fact 
one of the grantors and parties in possession. 
But the most casual examination of the deed 
itself, will show this to be so. The opera- 
tive words in the premises of the deed are 
those of release and quitclaim. And al- 
though by the deed as set forth in the bill, 
the grantors "released, quitclaimed and con- 
firmed*' the block of land to the grantee, yet 
the natural and legal import of these words 
is not to assert that the grantors had then 
any particular estate or interest in the land. 
This taken in conjunction with the historic 



fact, that the grantors had then nothing in 
the block but the possession, with what may 
be called an expectancy of title from the 
United States, it may be safely concluded 
that the deed only passed the actual inter- 
est of the grantors— the possession. This 
was all the grantee took or could have ex- 
pected at the time; and this is evident from 
the covenants which he took as security for 
the future. 

These covenants are two in number, and 
both special or limited. The first is a war- 
ranty against all claims— the United States 
excepted; and the second is for special 
further assurance — that if the grantors 
should obtain the fee simple from the United 
States, they would convey the same to the 
grantee by deed of general warranty. The 
title of the United States is excepted in the 
covenant of warranty and in the covenant 
for further assurance, it is plainly asserted 
that the title was then in the United States. 
By this deed only the right to the possession 
—the then estate of the grantors— passed to 
the grantee. By the first covenant Daniel 
H. and those claiming under him are re- 
butted from claiming any interest in the 
premises, however acquired, except an inter- 
est or title derived from the United States. 
The title of the United States being express- 
ly excepted from the operation of the war- 
ranty, Daniel H., if living, would not be pre- 
vented tlv a reby, from asserting such title to 
the land, if by any means he should acquire 
it The same is true of his heir— the present 
defendant. This covenant is exactly simi- 
lar to the covenant in Cole v. Hawes, 2 
Johns. Cas. 203, which was to warrant the 
bargained premises against all claims, except 
the lord of the soil. In that case the court 
held that the warranty did not extend to the 
title or claim of the lord of the soil— the 
owner of the fee simple. So here, the title 
of the then lord of the soil— the United States 
—is excepted from the warranty. As it ap- 
peal's then from the bill, that the alleged 
interest of the defendant in the premises is 
derived from the United States, it is not 
within the warranty of her ancestor, nor in 
any manner affected by it. Upon this cove- 
nant the complainant is not entitled to any 
relief against the defendant The second 
covenant binds Daniel H., if he should obtain 
the fee simple from the United States, to con- 
vey the same to the grantee. This covenant 
is binding upon all persons claiming by, 
through or under Daniel H. It being decid- 
ed that Nancy took a share in the donation of 
Daniel H., it is admitted that the latter nev- 
er acquired, by any means, more than an 
undivided two fifths of the premises in ques- 
tion, and that of this interest he died seized, 
and it descended to his heirs-at-law. If Dan- 
iel H. obtained this interest from the United 
States, it is within the covenant, and his 
grantee is entitled to a conveyance from the 
heirs, but if he did not, it descended to the 
latter unaffected by the covenant As to 
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the acquisition of these two fifths, the case 
is this— Nancy having died intestate, before 
the issuing of the patent, her share of the do- 
nation, by direction of section 4 of the act, 
went to Daniel H. and her four children in 
■equal proportions. Some yeai*s afterwards, 
Daniel H. purchased the interest of Isabella 
Ellen, one of these children. The fifth pur- 
chased from Isabella Ellen, was not obtained 
by the covenantor from the United States, 
and is therefore not within his covenant to 
■convey. 

As has been shown, at the date of this 
deed, it was expected that congress would or 
might give this land to Daniel H. Upon the 
faith of this expectation, Chapman took this 
•deed of release to himself, with the covenant 
•of further assurance, if this expectation 
should be realized. Beyond the right to the 
possession, as against the grantors, Chap- 
man took nothing by that deed but a possi* 
bility— the promise of a chance— that if con- 
gress gave the land to Daniel H., the latter 
would convey it to him, his heirs, or as- 
signs. This must have been the understand- 
ing and intention of all the parties to the 
-deed at the time. Upon this contingency 
the deed was made, and the covenants en- 
tered into. As to this fifth, the chance 
failed— the contingency did not happen— and 
so far the covenant never became operative. 
Congress gave the land to Nancy, and she 
•dying before patent, this fifth went to Isa- 
bella Ellen. The latter by this means be- 
came the absolute owner of this interest and 
could dispose of it as she saw proper. Waiv- 
ing the question of whether she took as the 
heir of her mother or the donee of the Unit- 
ed States, it is sufiicient that she was nei- 
ther the child or heir of Daniel H., and did 
not claim under or through him. Her inter- 
est came to her unaffected by any acts or 
•contracts of Daniel H. When the latter pur- 
chased it, he in no sense obtained it from 
the United States, and was therefore not 
bound, either in law or morals, to convey it 
to the grantee in the deed of June 25, 1850. 
2 Washb. Real Prop. 665; Rawle, Cov. 192; 
Comstock v. Smith, 13 Pick. 119; Blanchard 
v. Brooks, 12 Pick. 66; Ellis v. Welch, 6 
Mass. 250. As to the other fifth, the solu- 
tion of the question is not so apparent and 
simple. After careful consideration of the 
authors and authorities upon the subject- 
keeping in view in the meantime, the expec- 
tation and intention of the parties to the 
deed, I have concluded that Daniel H. took 
this interest, not by descent as the heir to 
Nancy, but directly from the United States, 
as its donee. 

There are only two ways of acquiring real 
property, one by descent, the other by pur- 
chase. If a person does not. take as heir, 
be takes by purchase, no matter how he ac- 
quires his title. At the death of Nancy- 
April 15, 1854r-there was no statute in Ore- 
gon regulating the descent of real property, 
or declaring who should be the heirs of an in- 



testate, and therefore the subject was regu- 
lated by the common law. By this rule, her 
children were first entitled to take as heirs, 
and her husband never. The donation act 
does not prescribe who shall be considered 
the heirs of a deceased settler or his wife, 
any more than it prescribes who shall be 
considered the wife of a settler. Both these 
subjects are left to the local law— the law of 
Oregon. Counsel for the defendant main- 
tain that this grant is within the rule in 
Shelley's Case, and that therefore Daniel H. 
must be considered as taking by descent 
from Nancy and not by purchase from the 
grantor — the United States. The rule in 
Shelley's Case, as a law of property, has al- 
ways been in force in this state as a part 
of the common law; except as to devises by 
will. If the present case was within this 
rule, the consequences claimed hy counsel 
would follow. Daniel H. would be consid- 
ered as taking by descent from Nancy. This 
being so, he could not be said to have ob- 
tained this interest from the United States, 
and therefore it would not be within the op* 
eration of the covenant for further convey* 
ance. Courts and commentators have dif- 
fered as to the reasons of the rule in Shelley's 
Case, some resting it upon the grounds of 
feudal policy, others upon the policy of the 
law which prefers descent to purchase, or 
the technical doctrine of the common law, 
which would not allow that the fee could be 
in abeyance— not vested in some one. But 
it is agreed on all hands that it is a purely 
artificial rule, often in direct opposition to 
the real intent of the grantor or donor, and 
therefore not to be extended by analogy. 

By the rule in Shelley's Case, if a grant 
was made to a person for life, with remain- 
der to his heirs in fee or tail, such person, 
notwithstanding the words of the grant to 
the contrary, was deemed to take an estate 
of inheritance, and might alien the fee and 
bar the heirs. If he died seized it descended 
to his heirs, but they were not allowed to 
take the fee, by force of the grant, as pur- 
chasers, but only as heirs, by descent from 
their ancestor. But if the remainder is given 
to any other person than the heir of the 
first taker, or to such heir with another per- 
son, or to only a portion of the persons con- 
stituting the heirs of such first taker, the 
case is not within the rule, and the persons 
to whom the remainder is given take under 
the grant as purchasers. To be in by de- 
scent, a person must take as heir— in the 
quality of heir— and take neither more nor 
less than the law would give him as heir, 
independent of the grant If, by the terms 
of the grant, the heir is to take exactly what 
the law would have cast upon him, on the 
death of his ancestor, the case is within the 
rule, and he is deemed to be in by descent, 
and not by purchase. You cannot by any 
grant or conveyance provide that an estate, 
after the life of the first grantee, shall go 
in the exact line of descent, and at the same 
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time the heirs be considered as in by pur- 
chase, and not liable to the incidents and 
burdens of an estate by descent. 4 Kent, 
Comm. 215, 232; 1 Washb. Real Prop. 78; 2 
Jarm. Wills, ITS et seq. ; Richardson v. Wheat- 
land, 7 Mete. [Mass.] 171; Bond v. Swearin- 
gen, 1 Ohio, 395. The grant to Nancy took effect 
from the passage of the act It was not of an 
estate for life merely, but of inheritance. 
Yet by the terms of the grant it was 
made liable to be determined by the happen- 
ing of a particular event— namely: her own 
death before the issuance of the patent. The 
estate granted her was therefore, what the 
law calls a qualified or determinable fee, 
because, although it might have continued 
forever and descended to her heirs ad in- 
finitum, yet it was liable to be determined- 
terminated— by the happening of this event, 
by which, its continuance or extent was 
limited. This event actually happened, and 
in contemplation of it, the act limited the es- 
tate in Nancy's share of the donation over 
to third persons in equal parts — her husband 
and children. Upon the determination of 
her estate in the land, the act in effect grant- 
ed it over to these persons. Until this event, 
the husband and children had a contingent 
remainder in the land, which thereupon vest- 
ed in them absolutely. This interest they 
took as direct donees of the United States 
by force of the grant, and not as heirs of 
Nancy, who left nothing for them to in- 
herit, because her estate in the land ter- 
minated with her death. They were, in by 
purchase and not by descent The husband 
and children derived their interest from the 
United States, and not from Nancy, and there- 
fore there is no privity of estate between 
them. 4 Kent, Comm. 9, 120; 2 AVashb. 
Real Prop. 224 et seq. 

In support of the position that Daniel H. 
took by descent from Nancy, counsel for 
defendant have cited Frizzle v. Veach, 1 
Dana, 211, and McNair's Adm'r v. Haw- 
kins, 4 Bibb. 390. The first case was this: 
In early days a person entered and sur- 
veyed a portion of the public land in Ken- 
tucky, and died before the issuing of the 
patent. In pursuance of the law in such 
cases the patent issued to the heirs of the 
person who located the land— afterwards 
execution issued against the estate of the 
deceased, and a question arose whether the 
land could be taken on the writ If the 
heirs took as purchasers, of course the land 
was not liable for the debts of their ances- 
tor, but if they took by descent it was. The 
court decided that the heirs took by de- 
scent This is not a case in point Under 
the system then in vogue in that country 
an entry and survey of a particular tract 
of land amounted to a purchase. Thereaft- 
er the locator had the equitable estate, and 
if he died before patent, it descended to his 
heirs. It went to his heirs, as heirs, by 
force of the law of descents, and not by 
operation of the grant Then they stood in 



his place and represented him and were en- 
titled to the patent Bond v. Swearingen, 
1 Ohio, 395. The second case so far as it 
bears upon this is directly against the de- 
fendant. It was a devise to A and the chil- 
dren of her body lawfully begotten, forever, 
with provision that after the death of A, 
the children, whether sons or daughters, 
were to have the devise equally. The court 
held that the estate was limited for life to 
A, with remainder to the children, and there- 
fore it came within the rule in Shelley's Case, 
but for two reasons. The devise used the 
word "children" and not "heirs"— a term 
of purchase and not limitation. It also gave 
the devise to the children equally, while the 
law of descent at the time of the making 
of the will, cast the estate upon the males 
to the exclusion of the females and of the 
former preferred the eldest The judgment 
was that the children took by purchase, 
and not descent The court said : "The 
manner in which the estate is limited over 
to them" (the children, contrary to the law 
of descent), "precludes all possibility of 
their taking by descent" 

So in this case, the grant in section 4 lim- 
ited the estate in the land granted, after the 
death of Nancy before patent, and without 
will, not to heirs— those upon whom the law 

would cast it but to her husband and Chil- 
li ' 

dren. Unless the law of descent, independ- 
ent of the limitations in the grant, would 
have cast the estate upon the husband and 
children, and in the proportions which they 
took, they take by purchase— as donees of 
the United States. It is believed that no 
case can be found which does not agree with 
this proposition. In these respects a grant 
by the United States, is to be construed and 
have the same effect as that of a private 
person. The grant in section 4 is not couched 
in the language of a conveyance, though it 
must operate and be construed as one so 
far as practicable. When it provides that 
upon the death of Nancy, before the issuing 
of the patent, her husband and children shall 
be entitled to the share or interest in the 
donation, before granted to her, it may admit 
of argument whether they take such share 
by way of remainder or conditional limita- 
tion, after the determination of what proved 
to be only a life estate in Nancy. This is 
an abstruse branch of the law, and one that 
has in times past been fruitful of unprofit- 
able subtleties. The question is not ma- 
terial here, for in any view of the case there 
can be no doubt that the grant is not within 
the rule in Shelley's Case, and that the ma- 
terial conclusion arrived at is correct— that 
Daniel II. took this fifth as the donee of the 
United States, and not by descent from Nan- 
cy. He was not an heir of Nancy, and could 
not inherit from her. The donation act does 
not pretend to make him her heir or call him 
such, and should not be so construed, In the 
absence of clear and express language to that 
effect The object of this act 'was to make 
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grants of land to actual settlers in Oregon, 
and not to establish or change the law of de- 
scent The power over this subject, as "a 
rightful subject of legislation," had been al- 
ready delegated to the territorial legislature. 
[Act Aug. 14, 1848] 9 Stat 323. Had the 
gift been to Daniel H. of the whole interest 
of Nancy, upon the contingency that she 
died without children, it would not be differ- 
ent in legal effect from the case under con- 
sideration. Yet the survivor, so far from 
being thereby made an heir, would take in 
opposition to and exclusive of the heirs. Even 
if he only was admitted to take an equal 
proportion with them, he would thereby take 
so much from them. The estate was not to 
go in the ordinary line of succession. The 
survivor takes that which the law of descent 
would give to the heirs, and the latter take 
so much less than they would if claiming as 
heirs. This being so, neither of them take 
in the character or quality of heirs, but as 
donees from the United States. 

It is also evident that the purpose of con- 
gress was, in case of the death of the settler 
or his wife, without will, between the date of 
the act and the issuing of the patent, not to 
allow the share of the deceased to descend 
to his or her heirs generally, but to give it 
first to certain members of the family, with- 
out reference to the local law of descent 
Independent of the intrinsic justice of this 
provision, it might have been dictated by a 
desire to prevent any uncertainty concerning 
the condition and disposition of the grant, if 
the grantee should die before patent With 
the conclusion now reached, coincides the 
justice and equity of this case. As to this 
fifth it was obtained by Daniel H. under just 
such circumstances as the parties to the deed 
contemplated when this covenant was made 
and accepted— by gift from the United States. 
The complainant, as the assignee of Chap- 
man, is entitled under the second covenant 
to a conveyance of this fifth from the heirs 
or grantees of Daniel H. 

Before leaving this subject, it is proper to 
notice some minor objections to the enforce- 
ment of this covenant insisted on by counsel 
for defendant It is claimed that there is no 
breach of the covenant for further assurance, 
because it does not appear that the complain- 
ant has devised or demanded any particular 
assurance or conveyance. Where the cove- 
nant is general and does not specify the par- 
ticular conveyance to be made, but only such 
as may prove necessary or be advised by 
counsel, the party claiming under it should 
demand such a conveyance as he conceives 
himself entitled to, or counsel shall devise, 
before he can allege a breach and maintain 
an action for damages. In such case, until 
the party bound to make further assurance 
is advised as to what is demanded, or needed, 
he cannot be said to be in default for not per- 
forming it This is the rule in actions at law 
for damages, which can only be maintained 
when an afiirmative breach of the covenant 



is shown. But, I apprehend it will be found 
that the rule has little application to a suit 
in equity for the specific performance of a 
covenant Such suit is not maintained up- 
on a technical breach of the contract, but 
upon its continuing obligation, binding the 
party to perform it specifically. In the ab- 
sence of any special provision in the cove- 
nant to the contrary, the suit itself is a suf- 
ficient demand for performance. This cove- 
nant is special, and requires the performance; 
of a particular thing— the conveyance of the 
property if obtained from the United States. 
A neglect to perform such a covenant, for 
the purposes of this suit, is equivalent to a 
refusal to do so. In this respect the cove- 
nant does not differ from an ordinary agree- 
ment to convey real property. Rawle, Cov. 
109. 

It is also objected that the defendant is not 
liable on this covenant to Chapman's as- 
signee, because it does* not run with the land. 
The reason given for this position is, that 
no estate passed to Chapman by the deed— 
the grantors not having any interest in the 
land at the time. This was the doctrine of 
the common law as to conveyances of es- 
tates less than freehold, which passed with- 
out livery of seizin. Noke v. Awder, 1 Cro. 
Eliz. 437; cited in Rawle, Cov. 383. And 
as under our modern system of conveyan- 
cing, freeholds pass without livery of seizin; 
it was held at one time that the doctrine 
became applicable to conveyances of such es- 
tates, and in case the grantor had no interest 
in the land, the assignee of his grantee could 
not sue upon the covenants, because they 
only passed as an incident of the estate. 
But this doctrine has been modified sub- 
stantially, so that it may be said that when- 
ever possession is taken under the deed, 
there is sufficient estate to "carry the cove- 
nants to the assignee. Beddoe's Ex'r v. 
Wads worth, 21 Wend. 123; Slater v. Raw- 
son, 6 Mete. [Mass.] 439; Rawle, Cov. 382 
et seq. This doctrine is peculiarly adapted 
to the early circumstances of this country. 
For years before the passage of the donation 
act, the right of the settlers upon the land 
was a mere possession with an expectation of 
future title from the United States. Under 
these circumstances, in all the towns, this 
possession was conveyed and re-conveyed 
with covenants for the title expected, and it 
is proper and safe to hold with these author- 
ities that a suflScient estate passed to carry 
the covenants to the subsequent occupants 
and assignees. 

It is further objected to these covenants, 
that they are void, because they are con- 
tracts prohibited by the donation act The 
second proviso in section 4 is relied on. It 
reads— "That all future contracts, by any 
person or persons entitled to the benefit of 
this act, for the sale of the land to which 
he or they may be entitled under this act, 
before he or they have received a patent 
therefor, shall be void." Waiving the ques- 
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tion of whether this prohibition extends to 
future contracts concerning lands which the 
covenantor might receive, but which eventu- 
ally he does not acquire under the act and re- 
ceive the patent therefor, it is plain that it 
does not include these covenants which were 
made before the passage of the act. It is a 
plain case for the application of the familiar 
rule— the mention of one excludes the other. 
The prohibition of future contracts is a rec- 
ognition and affirmance of past ones, other- 
wise lawful. 

Counsel for the complainantalso insists, that 
independent of the covenants in the deed, 
Fields is entitled to the relief prayed for. 
In support of this position counsel cites sec- 
tion 6 of "An act to regulate conveyances," 
the same being included in "An act to enact 
and cause to be published a code of laws," 
passed September 29, 1849, and commonly 
called the "Steamboat Code." Laws 1843- 
49, p. 139. This section was in force at the 
date of the execution of the deed. It reads: 
"The words 'grant, bargain and sell' in all 
conveyances, in which any estate of inherit- 
ance, in fee simple, is limited, shall, unless re- 
strained by express terms in such convey- 
ance, be construed to be the following ex- 
press covenants on the part of the grantor for 
himself and his heirs, to the grantee, his heirs 
and assigns." Then follows the specification 
of the covenants— namely, of seizin of an 
indefeasible estate in fee simple— against 
encumbrances, and for further assurance. 
This section is taken almost literally from the 
statute of 6 Anne, c. 35, and was first intro- 
duced into the United States in the province 
of Pennsylvania. Rawle, Cov. 533, 537. 

It is difficult to perceive, how it can be 
even claimed that this deed falls within the 
operation of this section. It does not contain 
the words, "grant, bargain and sell," or ei- 
ther of them, or the equivalent of them, but 
the very reverse— "release, quitclaim and 
confirm." The deed does not assume to pass 
or limit an estate of inheritance in fee simple, 
but as has been shown only the interest of 
the grantor, which was then well known to 
all the parties to be merely the possession. 
Besides the express words in the special cov- 
enants restrain the statute and prevent the 
covenants from attaching. By the language 
of his covenants the grantor excepts the 
title of the United States from his warranty 
and expressly asserts that the title is in the 
latter, and not himself. The habendum— to 
have and to hold to him and his heirs and as- 
signs forever, does not affect the question of 
whether the deed purports to pass an estate 
of inheritance. These words grant no estate, 
nor do they enlarge the interest already re- 
leased by the premises or granting part of 
the deed. By this clause it is simply de- 
clared, that the interest of the grantor, what- 
ever it is, is released absolutely— forever, and 
not for a limited time, to be by him thereaft- 
er resumed. This disposes of the case as to 
the two fifths interest of which Daniel H. 



died seized. The complainant is entitled to 
a conveyance of the fifth which Daniel H. ob- 
tained from the United States. 

But thecomplainantallegesthat he hassince 
acquired three other undivided fifths of this 
half block by the decree in the partition suit 
As has been shown in the statement of the 
bill, while the heirs of Daniel H. and the chil- 
dren of Nancy were tenants in common of the 
whole of the west half of the donation, and 
while such heirs and children and the gran- 
tees of Daniel H. were tenants in common 
of certain parcels of such half, the circuit 
court made a partition of the whole tract 
as between those two classes— the children 
of Nancy on the one hand and the heirs and 
grantees of Daniel H. on the other. By the 
decree it was declared that Daniel EC. in his 
lifetime was the owner of two fifths of the 
whole tract, and that the other three fifths 
was the property of the children of Nancy. 
It also appeared that Daniel H. had disposed 
of certain parcels of the tract From these 
premises it followed that the children of 
Nancy were entitled to three fifths in equal 
parts, and that the heirs and grantees of 
Daniel H. were entitled to the other two 
fifths according to their respective interests, 
or in other words, that such heirs were en- 
titled to such two fifths, subject to the rights 
and interests of the prior grantees of Daniel 
H. The parcels affected by the contracts 
and conveyances of Daniel H., being in the 
aggregate more than two fifths of the tract, 
the court, in making partition between the 
two classes as above stated, was compelled 
to divide the tract into two unequal portions, 
and decree compensation in money from the 
greater to the less to make partition equal. 

Thus the greater portion of the tract was 
allotted to those who represented only the 
two fifths interest, but for the sake of con- 
venience it may be called the "two fifths 
tract." The lesser portion was allotted to 
those who represented the three fifths in- 
terest, but for the same reason it may be 
called the "three fifths tract" By this decree 
and allotment the interests of the children of 
Nancy in the two fifth tract were divested, and 
also the interest of the heirs of Daniel H. in 
the three fifth tract. The grantees of Daniel 
H. had no interest in the three fifth tract. 
They yielded nothing in the partition and 
received nothing. The decree left their in- 
terests as it found them. The exchange of 
interests was between the heirs and children. 
What the latter parted with in the two fifth 
tract the former received, and what the for- 
mer parted with in the three fifth tract the 
latter received. Here the partition ended. 
No partition was made of the two fifth tract 
as between those to whom it was allotted. 
Nor was it ascertained and determined to 
whom it belonged, or in what proportions. 
It is allotted to a class of persons known or 
supposed to exist, to some or all of whom it 
must belong— namely: the heirs, grantees 
and assignees of Daniel H., who died seized. 
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It is allotted to them according to their re- 
spective interests, and not in definite quan- 
tities, divided or undivided. To the heirs 
the law will give in equal parts all that por- 
tion of the tract allotted, not previously dis- 
posed of by their ancestor, Daniel H. To the 
grantees or assignees of Daniel H., the law 
will give all those parcels or interests in the 
tract which by any conveyance or contract 
binding on the heirs, he disposed of in his 
lifetime. But as between these persons, who- 
ever they may be, the determination of 
these questions is very properly omitted by 
the decree, and the parties interested must 
settle them among themselves amicably, or 
by judicial proceedings, as may be found 
necessary or deemed best. 

Apply this statement of the operation and 
effect of the decree in the partition suit to 
the case of the complainant. Block G is a 
part of the two fifth tract, and the com- 
plainant claims the half of it By the de- 
cree in the partition suit it is in no way as- 
certained or determined that the complain- 
ant is either heir, grantee or assignee of 
Daniel H., or that he had any interest in the 
two fifth tract. He brings this suit claiming 
to be entitled to the half of the block by 
virtue of the deed and covenants to Chap- 
man, and the subsequent conveyances to 
himself. He claims under these convey- 
ances, and whatever interest he is entitled 
to, results from them, and not the decree in 
partition. As has been shown, the complain- 
ant at the time of the decree had an equit- 
able estate in an undivided one fifth of the 
half block and no more. As to this fifth he 
is now entitled to a conveyance of the legal 
title from the heirs of Daniel H., by reason 
of the covenant in the deed to Chapman, and 
it maybe assumed for the present that he 
has the legal estate therein. Prior to and at 
the date of the partition the other four un- 
divided fifths of the half block belonged— 
three fifths to the children of Nancy, and the 
other fifth to the heirs of Daniel H. As has 
been shown, this three fifths was by the 
partition vested in the heirs of Daniel H., 
in consideration of their interest in the two 
fifth tract being vested in the children of 
Nancy, and the payment of the owelty 
deemed necessary to make the partition 
equal. 

The interest of the complainant was not 
diminished or increased by the decree. The 
decree left him as it found him, except that 
it diminished the number of his co-tenants 
or persons with whom he held in common. 
Before the decree he was practically the 
owner of an undivided fifth of the half block, 
and his co-tenants and owners of the other 
four fifths were the children of Nancy and the 
heirs of Daniel H. Since the decree, and by 
virtue of the decree, the heirs of Daniel H. 
are the owners of these undivided four fifths, 
and the complainant is tenant in common 
with them alone. It follows that the com- 
plainaut acquired no further or additional 



interest in the half block by the partition. 
The nature or quantity of his interest has 
never varied or been affected by the parti- 
tion and exchange between the children and 
the heirs. He claims under the deed and 
covenant of Daniel H., and not otherwise. 
If by these he would have been entitled to 
the whole interest in the half block, as against 
Daniel H., or his heirs, the decree would 
have reserved it for him. But by the deed 
and covenant he is only entitled to an undi- 
vided fifth of the half block, and the decree 
allotting this half block to the heirs and the 
complainant according to their respective in- 
terests, does not nor should not increase or 
diminish the interest of the latter. His in- 
terest, as now ascertained, was an undivided 
fifth, and he cannot take more, except at the 
expense of the lawful owners— the heirs of 
Daniel H. 

Upon this point, the argument for the coin^ 
plainant is sought to be strengthened by ap- 
peals to the fact that he has made valuable 
improvements, and what is called in the . 
statement of the bill, "the equities in parti- 
tion." But certainly this is all irrelevant 
and beside the matter in controversy. The 
complainant cannot enlarge his interest in 
the land, by making improvements upon it 
This is not a suit for partition. When par- 
tition is sought between the complainant and 
his co-tenants, the heirs of Daniel H., it can 
be properly considered and determined, to 
what extent the former may be equitably en- 
titled to have the value of his improvements 
estimated in his favor in the partition, pro- 
vided his fifth cannot be set off to him so as to 
include them. In such suit, equity may also 
apportion the owelty charged upon the half 
block, so as to relieve the complainant's fifth 
from any part of it, if it should be found 
proper and equitable to do so. The complain- 
ant to protect his interest from sale, deemed 
it necessary to pay this owelty, and has paid 
it Because, as he alleges, the defendant and 
her co-heirs suffered and encouraged him to 
pay the owelty, he claims to have acquired 
some additional interest in the half block. 
This claim is without any foundation in law. 
Whoever deemed it necessary to protect his 
interests in the land might pay the owelty, 
but he thereby acquired no right as against 
the real owner, beyond the right to be reim- 
bursed the amount paid for the benefit of the 
latter, with a lien upon the land as security. 
The decree in this respect, is too plain to be 
misunderstood. Whoever paid owelty, paid 
it upon his own judgment, and could not 
thereby acquire or affect the rights of others, 
whether they had notice of it or not The 
owelty was not apportioned among the per- 
sons who owned the two fifth tract, for the 
same reason that the land was not— the court 
did not know or undertake to determine, who 
tne owners were, or what was the relative or 
absolute proportion or quantity of their inter- 
ests. The owelry was charged upon the land 
in gross, and not upon any portion of it or 
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to any particular person. The land remains 
as security to any one, who from neces- 
sity or misapprehension, may pay beyond 
the extent of his real interest. But wheth- 
er a mere volunteer, who confessedly had 
no interest in the land, could claim this 
security, may be a question. As between 
the heirs and the complainant, it appears 
to me that no part of the owelty is charge- 
able upon the complainant's fifth. The 
cause of and consideration for owelty was 
the excess in value of the land which 
the heirs got in the partition, over that which 
they thereby yielded to the children of Nan- 
cy. In a suit for partition between these 
parties, the court, upon this view of the case, 
ought to apportion the owelty, so as to dis- 
charge the complainant's fifth from any part 
of it, or by some means compel restitution or 
make compensation, for so much of the sum 
as has been paid on account of such fifth. 
This, it appears to me, is what equity would 
do in a suit for partition between these par- 
ties; but the occasion for furnishing this 
relief to the complainant does not arise in 
this suit This suggestion rests upon gen- 
eral principles, and js equally applicable to 
any distinct parcel of the two fifth tract, up- 
on which owelty was charged in gross, and 
which may be owned by the heirs and gran- 
tees of Daniel H. in common. 

But there is a special circumstance in this 
case, which, as between the complainant and 
the heirs, must have the effect or operate to 
relieve or discharge 'the complainant's fifth 
from the owelty. The heirs are bound by 
the covenant of their ancestor, to convey to 
the complainant, his undivded fifth as their 
ancestor obtained it from the United States- 
free from encumbrances, or respond in dam- 
ages for the breach of the covenant, so far 
as they have received- assets. The owelty is 
an encumbrance, suffered during the time of 
their interest in the land, as heirs, and of 
which they have received the benefit. 

The complainant also claims, that inde- 
pendent of the paper title set forth, there has 
arisen an equitable estoppel in pais, sufficient 
to bar the rights of the heirs in any part of 
the premises. The alleged declarations of 
Daniel H., and his and the heirs' notice of 
the complainant's possession and improve- 
ments and their acquiescence therein, are re- 
lied upon as constituting this estoppel. 2 
Am. Lead. Cas. 754, upon the doctrine and 
effect of license to do some act or enjoy some 
privilege upon the land of another, is cited in 
support of this position. The authorities 
cited have no bearing upon the question; 
and moreover the facts alleged in the bill, 
do not show even a license for any purpose. 

This is a question of title— ownership of 
the soil, and not a mere easement or privi- 
lege. Titles would not be worth the paper 
upon which they are written, if they could be 
called in question or destroyed in this way— 
by the proof of stale parol declarations in- 
consistent with or in opposition to them. As 



to these declarations the dead cannot an- 
swer. If allowed to be shown, in bar of the 
acknowledged title of the ancestor, the heirs 
would hold their property upon the insecure 
tenure of the testimony of interested wit- 
nesses and claimants, as to matters resting 
only in parol, which if false or exaggerated, 
are incapable at this late day of either con- 
tradiction or explanation This would be to 
offer a bounty for frauds and perjuries, in- 
stead of preventing them as the statute of 
frauds commands and intends. In 1S52, 
when complainant puit based from Doble- 
blower, this land belonged to Nancy. She 
was then living, and to whom it would go 
upon her death was not known to any one. 
She had the power of disposing of it by will. 
If she died intestate, and before patent, and 
Daniel H. survived her, he would be entitled 
to, a certain interest in it, depending upon 
the number of children she left living. But 
at that time Daniel H. had no interest. Un- 
der these circumstances, he is said to have 
assured the complainant that the title was 
good, and thereupon the latter purchased of 
Dobleblower. Waiving the question of what 
title is referred to by this ambiguous expres- 
sion—whether it be that of Dobleblower, 
Chapman, Daniel H., or Nancy, this assur- 
ance amounts to nothing more that the ex- 
pression of an opinion by a stranger— a per- 
son who had then no interest in the land and 
could not know that he ever would have. 
This expression of opinion as to the exist- 
ing title— that it was good— could not create 
an estoppel against Daniel H. as to a subse- 
quently acquired estate in the land. No 
special relation, implying trust and con- 
fidence, is shown or pretended to have exist- 
ed between these parties. Daniel H. was not 
the guardian or attorney of the complainant. 
No misrepresentation of facts or concealment 
of them or fraudulent purpose is imputed to 
Daniel H. The complainant had the same 
means of knowing the state of the title that 
Daniel H. had. The latter is not responsible 
to the former for the correctness of his opin- 
ions about the title, even if these opinions 
influenced the complainant to make the pur- 
chase—which is extremely doubtful, even 
upon the face of the bill. So far as Daniel 
H.'s opinions resulted in written acts— his 
deed and covenant— he is responsible, and no 
further. If the complainant proposed to 
purchase upon the opinion of another as to 
the title, he should have taken the advice of 
counsel, and not Daniel H. Of course the 
subsequent repetitions of this assurance by 
Daniel H. do not vary the effect of the first 
one. Moreover, they are perfectly imma- 
terial in any view of the matter, as the pur- 
chase was made before they were uttered, 
and could not have been influenced by them. 
As to the other branch of this alleged eq- 
uitable estoppel— the possession and improve- 
ments of the complainant— the case is equal- 
ly clear against the complainant. During 
the tenure of Nancy in the land she was 
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a married woman, and the complainant 
could not acquire any rights as against her, 
on account of her silence as to his occupation 
and improvements, whether she had notice 
of them or not. And if this were otherwise, 
the land did not descend from her, so as to 
he bound for her acts or omissions, in the 
hands of Daniel H. and the children. Her 
estate in the land terminated with her death, 
as well as her enjoyment of it. Thereafter 
a new estate in the land commenced in Dan- 
iel H. and the children, which they took di- 
rectly from the United States. During the 
lifetime of Nancy, Daniel H. and the chil- 
dren had no interest in the land, and could 
not he affected by notice of possession and 
improvements, more than any other stranger. 
After the death of Nancy, they became the 
owners of the land, and were capable — ex- 
cept those who were minors — of affecting 
their interests by then* acts and doings, so far 
as the law allows them to be sufficient for 
that purpose. • 

But the whole idea upon which this branch 
of the case rests is a novelty and without au- 
thority of law. It is, that the complainant 
could acquire the title to this property as 
against the lawful owners, by being in pos- 
session and improving it, to their knowledge, 
for a less period than that prescribed by the 
statute of limitations. Mere possession, un- 
less it be adverse and continued for twenty 
years, does not give title as against the own- 
er. Possession is evidence of title, and suf- 
ficient evidence, in the absence of better. 
But here the title is shown beyond a doubt to 
have been in the defendant and those under 
whom she claims, all the period of the com- 
plainant's possession, since the death of 
Nancy. The possession of the complainant, 
if adverse, might ripen into title by lapse of 
time, and in such case it would be immate- 
rial whether any one had notice of it or not 
For the same reason, if sufficient time had 
not elapsed to work a transfer of the estate 
by reason of the possession, the owner's right 
is not affected by the possession, however 
distinctly he had notice of it As was said 
in Chapman v. School Dist No. 1 [Case No. 
2,607]: "The owner of real property may 
rest upon his title, and is not required to be 
always upon the premises, asserting his title, 
.as against the world or any less number of 
persons, whom he may permit or suffer from 
time to time, to be in the temporary occu- 
pancy or enjoyment of it" Admitting then, 
for the present, that the complainant was in 
the adverse possession, and that Daniel H. 
had notice thereof from the time he be- 
came owner of the land, it in no way bene- 
fits the complainant It was the business of 
complainant to know whether he was upon 
his own land or that of another. But it is 
apparent and undeniable that the complain- 
ant's possession continued as it commenced, 
under the deed to Chapman and the mesne 
conveyances of Chapman to Dobleblower, 
and the latter to himself. By force of these, 



upon the death of Nancy, he became equita- 
bly entitled to an undivided fifth. There- 
after he was tenant in common with Daniel 
H. in his lifetime and his heirs since. His 
possession was not adverse to their title or 
right, but consistent with, and would not 
in any length of time affect their interest in 
the land. Tenancies in common would be 
dangerous tenures, if one tenant could occu- 
py and improve the other out of his estate 
—particularly if that other was a minor, res- 
ident in another state. 

It is also alleged that Daniel H. had notice 
of the complainant's possession when he pur- 
chased the fifth of Isabella Ellen, and, there- 
fore, he and his heirs are estopped from as- 
serting their title to such interest How this 
can be, I cannot see. Daniel H.'s purchase 
of this interest, worked no wrong to the com- 
plainant. It was Isabella Ellen's property, 
and complainant, as against her, had no 
claim to it, either at law or in equity. She 
had an undoubted right to dispose of it, and 
Daniel H. to purchase it If the complainant 
being in possession, did not prevent her 
from selling, as it did not, it did not prevent 
Daniel H. from purchasing. If Isabella El- 
len, had agreed by a valid contract to sell 
this fifth to the complainant, or had for any 
other reason been bound in equity to convey 
it to him, and Daniel H. had interfered and 
obtained the conveyance first, with notice 
of the complainant's possession, then, this 
matter of notice would be material. But 
as it was, it amounts to nothing. If one ten- 
ant in common cannot dispose of his interest 
to a person who has notice of his co-tenant's 
possession, estates in common would often 
be inalienable. This, I believe, disposes of 
all the material questions raised and argued 
hy counsel on the demurrer. 

The demurrer is overruled, at the costs of 
the defendant, and unless leave is given to 
answer, there must be a decree for the comf 
plainant, that the defendant, by a proper 
conveyance with 'covenants of warranty, re- 
lease to the complainant, her interest in the 
undivided fifth of the premises, which her 
ancestor obtained from the United States, 
and which she inherited from him. 



Case iNo. 4,777. 

FIELDS v. TAYLOR et al. 
Circuit Court, D. Massachusetts. Oct, 1799. 
Aliens— Suits between. 
The plaintiff named himself of London, and 
the defendants of Manchester, Eng., and de- 
clared on two notes made and endorsed in 
England. The defendant Taylor pleads to 
the jurisdiction that the causes of action ac- 
crued to the plaintiff at Manchester, etc., and 
of the jurisdiction of this court, and that 
since the said notes became due, he, Taylor, 
came to Boston to reside, and is now there 
with the property only brought With him. 
The plaintiff "in his replication confesses that 
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the causes of action accrued at Manchester, 
etc., but inasmuch as the defendant has by 
his own showing since that time come to re- 
side in Boston, he prays judgment, etc. Aft- 
er argument, THE COURT adjudged the plea 
in bar a good and sufficient answer in law to 
the plaintiff's declaration, and that he ought 
not to have or maintain his action. 

[See Walton v. McNeil, Case No. 17,134.] 

[NOTE. Nowhere reported; opinion not now 
accessible. Statement of the point determined 
was taken from a note to Ilea v. Hay den, 3 
Mass. 25. The reporter added that this decision 
was not founded on the principles of the com- 
mon law, but rather upon the limited jurisdic- 
tion of the federal courts under the constitution 
and laws of the United States.] 



FIELDS (UNITED STATES v.). See Case 
No. 15,089. 



Case No. 4,778. 

FIFTEEN EMPTY BARRELS. 

[1 Ben. 125.] 1 

District Court, E. D. New York. April, 1867. 

Internal Revenue Seizure — Costs — Watching 
Seized Piiopektt — Duty of Collector on a 
Seizure. 

1. Where a collector of internal revenue 
seized property as forfeited, and did not turn 
it over to the district attorney to have pro- 
ceedings commenced, for thirty-seven days, 
and the property being forfeited, the collector 
presented for taxation a bill for watching the 
property while in his custody, at $5 per day, as 
being the "cost of seizure," within the ninth 
section of the Internal Revenue Act of July 13, 
I860, but no facts were stated to show that the 
interests of the government required the delay 
in the prosecution: Held, that the language of 
the section in question covered any necessary 
expenses of watching property seized by a col- 
lector, for such time as should necessarily 
elapse between the seizure by the collector and 
that by the marshal under process. 

2. It is the duty of a collector on seizing prop- 
erty, forthwith to turn the case over to the 
proper law officer of the government. 

3. In this case twenty-four hours was suffi- 
cient time for that purpose, and the expense of 
watching it for that period is all that can be 
taxed. 

4. Unless under special circumstances, the 
rate cannot be greater than that allowed to 
the marshal. 

B. F. Tracy, U. S. Atty. 

BENEDICT, District Judge. This case 
conies before me upon a question of costs. 
It appears that the property condemned in 
the cause was seized by Collector Wood on 
the' oth day of December, 1866, as forfeited 
for a violation of the internal revenue laws. 
The property remained in the hands of the 
collector until the 12th of January, when the 
case was turned over to the district attor- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ney, an information filed, and the property 
condemned, no one appearing to defend. 

The collector now presents for taxation a 
bill of costs of $185, which is supported by 
his affidavit that he has paid or has obligated 
himself to pay that sum to one Nathan Beers, 
for watching the property while in custody 
of the collector, at the rate of $5 per day. 

The language of the section of the internal 
revenue law under which the claim is made* 
is as follows: "The cost of seizure made be- 
fore process issues, shall be taxable by the 
court." [Act July 13, 18G6;] 14 Stat. 110. 

This language can, I think, be properly con- 
strued to cover any necessary expenses of 
watching property seized by a collector, for 
such time as shall necessarily elapse between 
the seizure by the collector and the seizure 
by the marshal under process. But I am 
unwilling to extend its effect so as to cover 
a charge like the one before me. 

The duty of a collector upon making a sei- 
zure of property which he has probable cause- 
to believe liable to forfeiture, is to turn the 
case over to the proper law officer of the gov- 
ernment forthwith, in order that legal pro- 
ceedings may be commenced without delay. 

This is also the right of the citizen whose 
property is seized, and who may justly com- 
plain if his property be detained for any 
considerable time, when he can neither take 
steps to make his defence, nor to obtain its- 
release upon giving bonds. Any other prac- 
tice is liable to abuse, and to bring sus- 
picion and discredit upon the revenue depart- 
ment, and will never be encouraged by me. 

In the case before the court, the property 
was detained by the collector for the space 
of thirty-seven days, and no other reason i& 
suggested for the delay, except that Revenue 
Agent Linton, and Inspectors Cocheu and 
Meade desired proceedings to be delayed. 
But no facts are presented before me to show 
that the interests of the government required 
any delay at all, and it is not easy to imag- 
ine any proper reason for delaying proceed- 
ings in a case so clear that the owner deem- 
ed it not worth while to interpose any de- 
fence. 

In such a case my opinion is that no more 
than twenty-four hours* delay was necessary, 
and expenses for custody of the property for 
that period is all that can be taxed as cost of 
seizure. 

I notice also that the rate charged per day 
is double that allowed by law to the marshal 
in such cases. Unless under special circum- 
stances of necessity, but $2.50 per diem is al- 
lowed to the marshal, and no greater rate 
can be clanned by the collector in this case. 

Let the bill be taxed by the clerk in accord- 
ance with this decision, and the amount so- 
taxed be paid the collector. 
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Case ISTo. 4,779. 

FIFTEEN PIECES OF BLACK SILK. 

[3 Ben. 1S9.] * 

District Court, S. D. New York. April, 1369. 

Bonding Property Seized as Smuggled. 

1. Where goods were seized as smuggled, and 
a libel was filed without delay to forfeit them 
and a claim was put in by an agent of the own- 
er of the goods, who applied for an appraise- 
ment of the property and its delivery to him on 
bond; Held, that the 89th section of the act 
of 1799 (1 Stat. 695), applies only to seizures 
for violations of that act. 

2. A delivery on bail in this case was a 
matter of discretion, and, as there had been 
no delay in the prosecution and the goods were 
not perishable, the application to bond must 
be refused. 

T. Simons, Asst Dist Atty. f for the United 
States. 
M. V. B. Wilcoxson, for claimant 

BLATCHFORD, District Judge. This is 
an information in a cause of seizure and for- 
feiture of certain goods for an alleged viola- 
tion of the 46th and 68th sections of the act 
of March 2, 1799 (1 Stat. 661, 677), and of 
the 4th section of the act of July IS, 1866 
(14 Stat 179). On the facts shown to the 
court, the goods were smuggled into the 
United States, in the ship Australasian, from 
Liverpool, by a passenger from Liverpool, 
as personal baggage. A claim has been filed 
to the goods, by one Josias Taylor, as agent 
for one George Pursey, who is sworn by 
Taylor to be the owner of the goods and 
to reside in London. An application is made 
to the court by the claimant for the delivery 
of the goods to him, as such agent for such 
owner, on an appraisement thereof and the 
execution of a bond therefor, in pursuance of 
the requirements of the 89th section of the 
act of March 2, 1799. 

I concur with air. Justice Story (The Strug- 
gle [Case No. 13,550]) in the view, that the 
provision for the bonding of seized property, 
made by the 89th section of the act of 1799, 
applies only to seizures for violations of that 
act, and that, even under that section, a de- 
livery on bail is not compulsory on the court, 
but is a matter of sound discretion. It is, 
therefore, discretionary with the court, as 
regards both of the statutes under which this 
case is prosecuted, whether it will deliver 
the goods on bail. 

It appears, by the papers, that Pursey, the 
alleged owner, came as passenger in the ship, 
and himself conducted in person the smug- 
gling proceedings on board of the vessel, 
which consisted in representing the property 
as personal baggage, and in offering money 
to the inspector to pass it "Why Pursey 
does not himself make the claim and verify 
it is not explained, nor does he make any 
affidavit in explanation of the facts sworn 
to by the inspector. In view of the provi- 
sions of the 4th section of the act of 1866, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



that, in all cases where the possession of 
goods brought into the United States con- 
trary to law shall be shown to be in a de- 
fendant, or where he shall be shown to have 
had possession thereof, such possession shall 
be deemed evidence sufficient to authorize 
conviction, unless the defendant shall explain 
the possession to the satisfaction of the jury, 
and of the fact that the claimant in this 
case swears that Pursey is the owner of all 
the property, and that it is apparent from the 
papers, that Pursey was in possession of all of 
the property on board of the vessel, and of the 
circumstances of the smuggling, I cannot re- 
gard this as a proper case in which to al- 
low the property to be delivered on bail. 
Mr. Justice Story, in the case before referred 
to, says: "I cannot say that I approve of the 
practice of an indiscriminate delivery of 
property seized, on giving bail for the ap- 
praised value. It is attended with many in- 
conveniences and often leads to frauds. In 
the exchequer, in England, no delivery is 
allowed, unless the property be perishable, or 
the government officers have been guilty of 
laches and delay in the prosecution." Such a 
practice is a sound one. The property in 
this case consists wholly of dry goods and 
not at all of perishable articles, nor has there 
been any delay in the prosecution. The 
seizure was made March 5th, 1869, and the 
libel was filed March 13th, 1869. 
The application is refused. 

FIFTEEN THOUSAND DOLLARS SPECIE 
(MAGOWN v.). See Case No. 8,959. 

Case 3STo. 4,780. 

FIFTH NAT. BANK v. LONG. 

[7 Biss. 502; x 9 Chi. Leg. News, 3S1; 4 Law 
, & Eq. Rep. 210.] 

Circuit Court, N. D. Illinois. July, 1877, 

Practice— Bringing the United States into 
Court. 

1. The district attorney is not so far an offi- 
cer of the court that the court can compel him 
to enter the appearance of the United States. * 

2. The United States can be brought into 
court by the entry of an order that it shal? 
plead, etc., within a given time, and the serv- 
ice of a copy of such order upon the proper 
representatives of the government. 

In equity. 

Hitchcock, Dupee & Judah, for complain- 
ant. 

Mark Bangs, Dist Arty., for the United 
States. 

BLODGETT, District Judge. The motion 
made in this case is that the court direct or 
order the district attorney to enter the ap- 
pearance of the United States as one of the 
parties defendant. 

The case is really this: The complainant 
files a bill to foreclose a mortgage made by 
Long to the complainant It appears that 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the United States recovered a judgment at 
some time after the mortgage in question 
against Long, so that the United States are 
judgment creditors of Long, and the com- 
plainant is anxious to foreclose the equity of 
redemption against the United States, as "well 
as against Long. The motion is that the dis- 
trict attorney shall be required to enter the 
appearance of the United States. 

I do not think the court has any power to 
enter any such order, or to entertain - such a 
motion as that. The district attorney is not 
so far the officer of the court that the court 
can compel him to perform an official act for 
the United States in reference to a matter 
of this kind. I think— I only make this by 
way of suggestion— that the court can enter 
the following order if the complainant wishes 
it: that the United States shall enter its 
appearance in this case, and plead, answer or 
demur to the bill by a given time, and direct 
that a copy of this order shall be served 
upon the district attorney, and also upon the 
attorney general, or some other government 
officer, and then if the government does not 
enter its appearance, it will be a question for 
you to determine whether you will take a de- 
fault against them or not 

1 should be quite inclined myself to think 
that if the government did not enter its ap- 
pearance, and the record shall show such a 
service, inasmuch as the government has en- 
tered the arena as a property holder, or rath- 
er as a lien holder, that it could be treated 
like any other person. It is true the old Eng- 
lish rule holds that the king cannot be sued 
in his own court, or the sovereign cannot be 
sued here in its own court, and that rule is 
carried so far in England that the king can- 
not be sued for debt or for trespass, but 
Mr. Justice Greer, in Elliot v. Van Voorst 
[Case No. -4,390], seems to think that there 
may be such a thing as a distinction between 
the United States as a sovereign in execut- 
ing its prerogatives of sovereignty, and the 
United States as a property holder; and I 
am inclined to give you the rule which I have 
suggested, but I do not think I can enter an 
order that the district attorney shall enter 
the appearance of the United States. 

Another suggestion has occurred to me in 
the matter: that is, inasmuch as this judg- 
ment appears from the record of the judg- 
ment itself— being a judgment in favor of the 
United States— to have been rendered in the 
- interest of the internal revenue bureau, per- 
haps the order had better be served upon the 
commissioner of internal revenue, the attor- 
ney general, and the district attorney. 



FIFTY BARBELS OF WHISKY (UNITED 
STATES v.). See Case No. 15,091. 

FIFTY-EIGHT THOUSAND EIGHT HUN- 
DRED AND FIFTY CIGARS (UNITED 
STATES v.). See Case No. 15,092. 

FIFTY-FOUR BARRELS OF DISTILLED 
SPIRITS (UNITED STATES v.). See 
Case No. 15,093. 



Case K"o. 4,781. 

FIFTY-ONE BALES OF GOATS' HAIR. 

[2 Ben. 479.] * 

District Court, S. D. New York. June, 18G8. 

Revenue Act of 1861— Goats' Haik. 

Under the twenty-third section of the tariff 
act of March 2, 1861 (12 Stat. 193, 195), goats' 
hair, uncleaned and unmanufactured, is ex- 
empt from duty, notwithstanding the provisions 
of the fourth section of the act of June 30, 
1864 (13 Stat. 206). 

This was an application, on the part of the 
collector of the port of New YorK, for an or- 
der directing the payment, out of the pro- 
ceeds of the property above-named, which 
had been sold as perishable, of duties on the 
goods. The suit was brought to forfeit the 
goods to the United States, by reason of 
fraud in the entry, and the duties were 
claimed under the fourth section of the tariff 
act of June 30, 1864 (13 Stat. 206). 

BLATCHFORD, District Judge. The pray- 
er of the petition is denied, i. think that the 
twenty-third section of the act of March 2, 
1S61 (12 Stat. 193, 195), exempting from duty 
hair of all kinds, uncleaned and unmanu- 
factured, applies to the goats* hair in ques- 
tion, which is uncleaned and unmanufac- 
tured, and that such section is in force, not- 
withstanding any thing in the act of June 
30, 1864. The fourth section of that act is 
merely a substitute for the twelfth section of 
the act of March 2, 1861. and is not repug- 
nant to anything in the provision, in regard 
to hair, in the twenty-third section of the act 
of 1861. The hair in question was exempt 
from duty. 



FIFTY-ONE CASES OF BRANDY (HOOP- 
ER v.). See Case No. 6,674. 

FIFTY-ONE DOZEN PIECES OF MER- 
CHANDISE (UNITED STATES v.). See 
Case No. 15,094. 

FIFTY-SIX BARRELS OF WHISKY 
(UNITED STATES v.). See Case No. 15,- 
095. 

FIFTY-SIX THOUSAND FOUR HUN- 
DRED AND TWELVE FEET OF LUM- 
BER (LYON v.). See Case No. 8,647. 



Case No. 4,782. 

FIFTY THOUSAND CIGARS. 

[1 Lowell, 22; 2 2 Int. Rev. Rec. 108.] 

District Court, D. Massachusetts. Sept, 27, 
1865. 

Qui Tam Actions — Deputy-Collector as In- 
former — Information Received by Deputy 
Collector. 

1. A deputy-collector of customs who receives 
information by a telegram addressed to the col- 

x [Reported \>y Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reported by Hon. John Lowell, LL. D. f 
District Judge, and here reprinted by permis- 
sion.] 
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lector, that a certain vessel within his district 
has goods on board liable to forfeiture, and 
who sends the telegram to the collector, does 
not thereby become the informer under the 
statute of 1799 [1 Stat 627], as 'against the 
person sending the telegram, though he may 
have verified some of its statements and have 
sent information of such verification to the col- 
lector. 
[Cited in U. S. v. Simons, 7 Fed. 712.] 

g. Nor is the person who carries the tele- 
gram and information such informer; nor the 
officers who seize the goods but make no new 
discoveries. 

3. Information received by a deputy-collector 
under such circumstances, is received by the 
collector, within the meaning of the statute. 

This was an information against fifty thou- 
sand cigars and a small quantity of sugar, 
seized on board the schooner Atlantic at 
Holmes Hole, in the collection district of Ed- 
gartown, for smuggling. The property had 
been heretofore condemned as forfeited, and 
the proceeds ($4927.49) paid into the registry 
of the court. The question now was be- 
tween several persons claiming as informers, 
under the statute. 

On Saturday, the 4th of March, 1865, Lewis 
B. Smith, deputy collector of customs at 
Portland, Me., obtained information that a 
quantity of cigars intended to be smuggled 
were on board said schooner, then reported 
at Holmes Hole. He communicated the fact 
to Israel Washburn, Jr., collector of the port 
of Portland, and requeste'd him, as he was 
better known than himself, to telegraph it to 
the collector of the district where the Atlan- 
tic was. The following despatch was accord- 
ingly sent:— 

"Confidential. Portland, March 4, 1865. To 
Collector of Customs, Holmes Hole, Mass.: I 
have information that a very large quantity 
of cigars in schooner Atlantic axe intended to 
be smuggled; reported at Holmes Hole, 2d 
inst. [Signed] Israel Washburn, Jr." , 

The despatch reached Holmes Hole on the 
4th, a little after sunset, and was opened by 
Mi*. Beetle, the deputy-collector of customs 
for the district, who resides there, the col- 
lector living at Edgartown, eight miles 
away. Mr. Beetle immediately put an offi- 
cer on board with instructions to see that 
nothing was landed. No cigars appeared on 
the schooner's manifest The wind coming 
fair on Sunday morning, the officer, without 
the knowledge of Mr. Beetle, came ashore, 
and the schooner went to sea, A head wind, 
however, coming up, she put back in the aft- 
ernoon, and Mr. Beetle again put the ofilcer 
on board with instructions to prevent any 
thing from being landed and to detain the 
schooner. Mr. Beetle testified that he then 
went to the house of Mr. Luce, an inspector, 
about four miles from Holmes Hole, on the 
road to Edgartown, and sent him with the 
despatch to Mr. Vinson, the collector at Ed- 
gartown, telling Luce to give the despatch to 
Vinson, and to tell him all about the matter, 
and what had been done; and to have the 
revenue cutter come round and make the sei- 



zure; that he himself hastened back to 
Holmes Hole to see that the schooner did not 
escape; that Luce went, and the cutter came 
round in the evening, the schooner was taken 
possession of, searched, and the cigars and 
sugar found; that if the cutter had not come 
round, he should have obtained a force and 
seized her, but that he thought it better to 
have the cutter do so if she was at hand. 

Mr. Vinson, collector of the port, testified 
that Luce came to him, told him that he be- 
lieved the schooner Atlantic had cigars on 
board intended to be smuggled; that Mr. 
Beetle had put an ofilcer on board, who came 
ashore; that she left the harbor, but came 
back again, and that Mr. Beetle had put the 
officer on board again; that no cigars ap- 
peared on her manifest; and then handed 
him the despatch from Mr. Washburn. Mr. 
Vinson further testified that it was in conse- 
quence of the information and the telegram 
thus received that he ordered the seizure to 
be made; that he could not discriminate be- 
tween them, and should have made the sei- 
zure from either. 

The persons claiming as informers were 
Mr. Smith, who caused the telegram to be 
sent, Mr. Luce, Captain Usher, commanding 
the revenue cutter, Mr. Beetle, and Mr. An- 
drews, the inspector put on board by him. 

The affidavit of* Mr. Luce was presented, in 
which he said that he carried no message 
from Mr. Beetle to Mr. Vinson, but gave orig- 
inal information; and, on Mr. Luce's behalf, 
it was contended that he appropriated the 
contents of the despatch, made the informa- 
tion his own, and .then communicated it to 
Mr. Vinson as original, and was, therefore, 
the informer. 

It. R. Bishop, for Smith. 

W. J. Forsaith, for Luce and the other pe- 
titioners. 

LOWELL, District Judge. In this case a 
large quantity of cigars, and a small quan- 
tity of sugar and molasses, have been con- 
demned and sold, having been found on 
board the American schooner Atlantic under 
circumstances which showed very clearly an 
intention to smuggle them into the United 
States. Several persons have filed petitions 
for the share of the proceeds of the forfei- 
ture provided by sect. 91 of the collection act 
of 1799, which enacts, among other things, 
that in all cases where such fines, &c, shall 
be recovered, in pursuance of information 
given to the collector, by any person other 
than the naval officer or surveyor of the dis- 
trict, a certain share shall be given to such 
informer. 

2 [The petitioner Smith, who is a deputy col- 
lector of customs at Portland, was told by a 
person in the trade in which the schooner 
was engaged, and who appeared to have ade- 
quate means of knowledge, that a large quan- 
tity of cigars were on board the vessel, and 

2 [From 2 Int. Rev. Rec. 108.] 
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were about to be smuggled. This person 
most positively refused to inform him against 
the goods himself, or to let his name appear 
in any way, and he has not made claim in 
this cause, and so far as appears is not known 
to any one connected with the affair, except- 
ing Mr. Smith. He evidently intended that 
Smith should inform against the goods. The 
vessel was reported as then lying at Holmes 
Hole, in Massachusetts, which was the fact; 
she having put in there on her voyage from 
-Cuba to Winterport, in Maine. It being Sat- 
urday, Smith, finding that he could not reach 
Holmes Hole before Monday night, requested 
Mr. Washburn, the collector at Portland, 
whose name, he thought, would be better 
known than his own, to telegraph these facts 
to the collector of the port, where the vessel 
was lying. Mr. Washburn accordingly sent 
-a telegram, addressed to the "Collector of 
Customs, Holmes Hole," saying that he had 
information that a large quantity of cigars 
in the schooner Atlantic were intended to be 
smuggled. Holmes Hole is a port of the 
collection district of Edgartown, and has a 
custom house under the charge of a deputy 
-collector. The collector resides at Edgar- 
town, some eight miles from Holmes Hole. 
Mr. Beetle, the deputy collector, received this 
despatch on Saturday evening, and read it, 
and at once put Mr. Andrews, an inspector of 
■customs, on board the schooner with instruc- 
tions not to permit anything to be taken out 
of her. The next morning, the wind com- 
ing fair, the schooner sailed, after sending 
the inspector on shore; but the wind again 
changing, soon returned, and the inspector 
was put on board a second time by Mr. Bee- 
tle, with the further instructions not to leave 
the vessel. In the course of the day, Mr. 
Beetle, as he says, sent Mr. Luce, another 
inspector, to Edgartown, to inform Mr. Vin- 
son, the collector, of the facts, and to ask the 
assistance^ the revenue cutter J. C. Dobbin, 
then at that port. This course he took to 
save the expense which would be incurred in 
calling upon persons not in the employ of 
the government But he was resolved to 
stop the vessel at all hazards, if she should 
attempt to sail before the cutter arrived. 
The cutter came round that night with orders 
from the collector to make a thorough search 
for cigars, and if any were found to bring the 
vessel to Edgartown; and upon careful ex- 
amination the cigars were found carefully 
concealed behind a bulkhead. Mr. Beetle, 
Mr. Luce, Mr. Andrews and Capt Usher, of 
the cutter, all claim as informers under the 
act; the two last on the ground of their dili- 
gence and success in searching for and dis- 
covering the goods; 'Mr. Luce, partly on that 
ground, and partly for having given informa- 
tion to the collector before the search was 
ordered, which is also Mr. Beetle's ground for 
claim. Mr. Washburn makes no claim, and 
says he acted at the suggestion and as the 
agent o£Mr. Smith, whom he supposes to be, 
in point of fact and law, the sole informer. 



Now it is very clear, in the first place, that 
some officers of the customs other than the 
collector himself and the surveyor and naval 
officer (all* of whom share in all these for- 
feitures), may themselves be informers. 
This has been decided so far as inspectors 
and officers of revenue cutters are concerned, 
and perhaps it is true of deputy collectors.] 2 
That this court has jurisdiction of this con- 
troversy is clear. Hooper v. 51 Casks of 
Brandy [Case No. 6,674]; Westcot v. Brad- 
ford [Id. 17,429]; McLean v. U. S., 6 Pet [31 
U. S.] 404. 

It is not denied that some officers of the cus- 
toms, other than the collector himself and 
the surveyor and naval officer, all of whom 
share in all these forfeitures, may themselves 
be informers. This has been decided so far 
as inspectors are concerned, and perhaps is 
true of deputy-collectors. Hooper v. 51 
Casks of Brandy, ubi supra; Brewster v. 
Gelston, 11 Johns. 390; Sawyer v. Steele 
[Case No. 12,406]. And, as to ofiicers of rev- 
enue cutters, the act itself is explicit in their 
favor. But I am not aware that it has ever 
been said or thought that an officer, being 
charged with the special duty of searching 
a vessel, in purusance of definite information 
given by another person, could become the 
informer by reason of the diligence, fidelity, 
and success with which he prosecuted the 
search, and found, what he was sent to seek. 
To allow this would be contrary to the gen- 
eral principles of law, and to the intent of 
the revenue laws, which expect the collector 
and his subordinate ofiicers to pursue the 
course indicated by the information with all 
the means and effort that may be necessary. 
Who, then, gave the collector the informa- 
tion in pursuance of which this search and 
seizure were made, and the forfeiture was 
recovered? Mr. Beetle and Mr. Luce each 
says that he did; the former, because he 
received the telegram and sent it to the col- 
lector; and the latter because he carried the 
telegram, and gave, as he says, some oral 
information. Mr. Luce denies that Mr. Beetle 
"sent" him to the collector, and says that he 
agreed with air. Beetle, that, as the wind 
would keep the vessel in port, it was better 
to consult with the collector, and to procure 
the services of the cutter. There is no doubt 
that he carried the telegram, with Mr. 
Beetle's consent; and whether he is to be 
considered as Mr. Beetle's messenger, or not, 
is immaterial, in the view I take of the case. 
Mr. Vinson says, in his deposition, that, act- 
ing on the despatch, and on oral information 
received from Mr. Luce, he ordered the 
search and conditionally the seizure, and 
that either information would have been 
sufiicient It is to be regretted that Mr. 
Vinson should have ma^c lii.s general state- 
ment, which is calculated to leave an errone- 
ous impression. The evidence shows quite 
conclusively that Mr. Luce had no informa- 

2 [From 2 Int. Rev. Rec. 10S.] 
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tion to give, "beside the telegram and its con- 
tents, which was of any importance. Neither 
he nor Mr. Beetle knew any thing about the 
vessel or her cargo or papers, excepting that 
no cigars were set down in the manifest; a 
fact of no importance in itself, and which 
had not attracted Mr. Beetle's attention be- 
fore he read the despatch, and was not cal- 
culated to do so, any more than the absence 
of all other goods which might, by possi- 
bility, have been on board. When the de- 
spatch was received, he recollected, or found 
by examining his records, that no cigars 
were mentioned in the manifest But this 
fact was included in the information given 
by the despatch; for, if there were cigars 
on board intended to be smuggled, they 
would certainly not be found in the mani- 
fest So that this fact, independently known 
to him, only confirmed the despatch to this 
extent, that if it were true, as therein stated, 
that a large quantity of cigars were on board, 
then its further statement that they were in- 
tended to be smuggled, was also probably 
true. I say this is abundantly evident from 
all the testimony in the case, including Mr. 
Luce's affidavit and from the subsequent 
particular explanation of the collector him- 
self to what Mr. Luce did tell him. Now 
it is not to be believed that a prudent col- 
lector would have seized this vessel or have 
searched her on the mere information that 
she had no cigars on her manifest So, then, 
in point of fact, the information which Mr. 
Luce orally gave, besides the above-men- 
tioned fact, unimportant of itself, could only 
have been that he had read the despatch 
and believed, from the known character of 
Mr. Washburn, that it was likely to be well 
founded. But this was information which 
Mr. Vinson hardly required, and the giving 
of which cannot constitute Mr. Luce the in- 
former in this case. 

Again, it is assumed, that the collector must 
personally receive the information which is 
the foundation of such a claim; * and there- 
upon it is argued that Mr. Beetle and Mr. 
Luce, or one of them, as the evidence may be 
thought to favor the views of one or the 
other, appropriated the information con- 
tained in this telegram, and gave it out again 
to the collector, as their own, and so became 
the informers. But, on this supposition, they 
had no right to read the telegram, or reading 
it, to do any thing but forward it as quickly 
as possible to the collector. The law does 
not recognize, a title to telegrams, or their 
contents, acquired by appropriation by per- 
sons intervening between the sender of the 
despatch and the person to whom it is ad- 
dressed. The telegraphic operator, who has 
not filed a claim, would stand, in this respect, 
full as well as these petitioners: he was 
nearer the source of knowledge, and his posi- 
tion was not more confidential. But the as- 
sumption is itself without warrant The 
deputy-collector has, in law, a recognized 
position, with all or nearly all the powers 



of a collector; insomuch that, for example, 
an oath required by statute, to be taken be- 
fore the collector is well taken before his 
deputy, without proof of the absence or 
inability to act of the principal; U. S. v. 
Barton [Case No. 14,534]. 

It is plain, therefore, that "Mr. Beetle had 
power to receive this despatch for the col- 
lector, and to act on it. He was the col- 
lector, for all purposes, at Holmes Hole, and 
the moment he received the despatch, the 
collector had, in law, received it; the in- 
formation had been officially communicated, 
and the inchoate right to the reward had at- 
tached. All that was done after that was 
executive, and was in pursuance of the in- 
formation so given and received. 

I must decide, therefore, that Mr. Smith 
was the person and the only person who 
gave to the collector of the district of Edgar- 
town the information, in pursuance of which 
the forfeiture of the cigars was recovered, 
and is entitled to one-fourth of their net 
proceeds. The evidence does not clear up 
the question about the sugars, and their 
value is comparatively trifling. I cannot say 
that any one informed against them, as the 
case is presented. The form of decree is 
shown in Jones v. Shore, 1 Wheat. [14 TJ. S.] 
475. 

Mr. Smith adjudged sole informer. 



FIFTY THOUSAND CIGARS (UNITED 
STATES v.). See Case No. 4,7S2. 



Case No. 4,783. 

FIFTY THOUSAND FEET OF TIMBER. 

[2 Lowell, 64.] * 

District Court, D. Massachusetts. Sept., 1S71. 

Salvage Service— Savixg Raft op Jimbeh. 

1. A salvage service is performed when a raft 
of timber is saved from peril on navigable 
waters. 

[Cited in Maltby v. Steam Derrick Boat, 
Case No. 9,000; Cope v. Vallette Dry-Dock 
Co., 119 U. S. 630, 7 Sup. Ct. 338; Sea- 
brook v. Raft of Railroad Cross-Ties, 40 
Fed. 597; Bywater v. A Raft of Piles, 42 
Fed. 918.] 

2. A claim for such salvage service may be 
maintained in a court of admiralty, if there 
is no local custom making the service gratui- 
tous. 

[Cited in Seabrook v. Raft of Railroad Cross- 
Ties, 40 Fed. 596.] 

In admiralty. 

LOWELL, District Judge. These two rafts 
of timber were found floating in the harbor 
of Boston during the ebb tide in the evening, 
at a considerable distance from the place 
where they had been moored, and services 
were rendered by the libellants which would 

r , 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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enable them to secure reasonable compensa- 
tion, at least pro opere & labore, if the court 
has jurisdiction of the suit as one of salvage, 
and if salvage services can be performed to 
a raft of timber. Decisions can be cited 
against the view that this is a case for sal- 
vage; but T am of opinion, nevertheless, that- 
it is of that character. A salvage service is 
performed when goods are saved from peril 
at sea, or on other navigable waters, or cast 
upon the shores thereof. And this case is 
within the definition. 

There are two judgments that a raft of 
timber is an exception to the general rule. 
Nicholson v. Chapman, 2 H. Bl. 254; Tome 
v. Four Cribs of Lumber [Case No. 14,083]. 
The first of these cases was decided when 
the admiralty courts were prohibited from 
entertaining such actions if the place of per- 
formance was in the body of a county; and 
the court held that there would be great 
hardship and inconvenience to the trade in 
permitting such claims to be set up when the 
services were done so near home; and, as 
no compensation is allowed by the common 
law in cases of this kind, it refused to make 
any distinction in favor of a river. This de- 
cision appears to be sound, upon common- 
law principles. When Taney, C. J., decided 
the second case above cited, our courts of 
admiralty had made the discovery that water 
is water, even within the limits of a county; 
and he gave no force to the point of locality 
as a jurisdictional fact, but he thought that 
Nicholson v. Chapman was well decided 
upon general grounds of convenience, espe- 
cially as he found a custom to prevail in the 
timber trade of the Susquehanna, by which 
there was to be no salvage in such cases. 
He said that the salvors must seek their 
remedy for a reasonable compensation in 
the courts of common law; forgetting that 
these courts never allow any compensation, 
unless there is evidence of a promise. 

Another decision sometimes cited is A Raft 
of Timber, 2 W. Rob. Adm. 251, which 
turned merely upon a question of jurisdic- 
tion; the courts of admiralty having been 
prohibited from entertaining such a claim 
arising, as this arose, within the limits of a 
county, and parliament having granted them 
jurisdiction, even within those sacred pre- 
cincts, in respect to salvage services rendered 
to any ship or sea-going vessel, Dr. Lush- 
ington very properly decided that a raft was 
not a ship or sea-going vessel. Another stat- 
ute soon remedied the defect pointed out 
by this case; and gave the admiralty juris- 
diction to decide upon all claims and de- 
mands in the nature of salvage for services 
performed, whether in the case of ships, 
goods, or other articles found at sea or cast 



on shore, and whether the services had been 
performed on the high seas, or within the 
body of a county. 9 & 10 Vict c. 00, § 40. 
It is perfectly clear from this statute, and 
from the concessions of counsel and court 
in the case in 2 W. Rob. Adm., that salvage 
services may be performed to a raft of timber 
as well as to any other property, and that 
the only difficulty was one of locality. And 
so it was held by Judge Betts, in a well con- 
sidered judgment A Raft of Spars [Case 
No. 11,529]. 

A suit for salvage is neither contract nor 
tort It resembles the latter in being a pro- 
ceeding for unliquidated damages, and in 
depending on locality. No personal action 
will lie without either an express promise 
or an acceptance of the goods subject to 
the maritime lien, and in the latter case it 
is only maintainable to the extent of the 
lien, and only in the admiralty. If the serv- 
ices are rendered, it is of no consequence 
whether the goods are a ship or part of 
a ship, or were ever on board a ship. A 
great many of the cases are of mere derelict 
goods picked up at sea; and no one ever 
heard that it would be a defence to a pro- 
ceeding for salvage, that the goods had been 
washed out to sea from the shore by a gale 
or flood, or had been dropped from a bal- 
loon. I have nad a case of the former kind; 
though, to be sure, the subject-matter was 
an unmanned vessel. If it had been a barrel 
of oil, the principle would have been the 
same. 

No custom has been proved in this case 
for timber merchants to assume their own 
risks. Nothing whatever has been advanced 
in evidence to distinguish this from any 
other case of salvage. The arguments which 
prevailed in the two cases first cited find no 
support from the facts of this case. Most of 
them will apply to any salvage services per- 
formed near the shore; and to all of them 
the sufficient answer is, that the admiralty 
court has full power to regulate the compen- 
sation, or to deny it altogether, as circum- 
stances may require. To my mind it is en- 
tirely clear that the only adverse case in 
this country depends, and can only be sup- 
ported, upon the custom proved to exist in 
that case; and that the English cases, which 
failed solely from a defect of jurisdiction, 
have been remedied by the healing power 
of parliament, which has restored the old 
jurisdiction of the admiralty. 

Salvage decreed. 



FIFTY-THREE BOXES OF HAVANA SUG- 
AR (UNITED STATES v.). See Case No 
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Case "No. 4,784. - 

FIFTY-TWO BALES OF COTTON. 

[Blatchf. Pr. Cas. 309.] x 

District Court, S. D. New York. Dec. 31, 
18G2. 3 

Prize— Purchase of Cotton in Enemy's Coun- 
try by Loyal Citizen. 

Cotton condemned, having been purchased by 
the claimant, a citizen of the United States and 
of a loyal state, iu the enemy's country, during 
the war, and having been arrested while water- 
borne and in the act of being exported from 
there in violation of the blockade. 

In admiralty. 

BETTS, District Judge. The cotton pro- 
ceeded against in this suit was captured, 
July 15, 18G2, in Aransas bay, Texas, on 
board a scow or lighter, by the United 
States bark Arthur, and sent into this port 
for adjudication, where it was libelled, Oc- 
tober 1, 18G2. The claimant intervened, and 
filed bis claim to the property, November 3, 
18G3. It is useless to recapitulate in detail 
the facts stated in the libel and proofs, as 
the claim interposed and attested to by the 
claimant states, and substantially admits, 
all that is asserted by the witness of the 
libellants, as well as the supposed grounds or 
excuse for the acts done by the claimant 
The evidence shows that the war and the 
blockade were known to the master and 
owner of the Jlonte Christo, and that she 
was chartered by the claimant to transport 
this cotton from Aransas to the port of New 
York. The claimant admits that he is a na- 
tive and resident merchant of New York, 
and that he purchased the cotton in Texas, 
with Confederate funds, since the war and 
the blockade with intent to bring it from 
Texas north, and chartered the Monte Chris- 
to to that end. The vessel was placed in 
the harbor of Aransas in order to receive 
this cotton on board. While the cotton was 
in the act of being carried in fiat-boats or 
lighters to the vessel, and before it was 
laden on board, it was captured by the 
United States, and the Monte Christo was 
burneu. 

Upon these facts, it results that the cargo 
w r as arrested while it was in the act of be- 
ing exported from the enemy country in 
evasion of the blockade of the port. But in 
addition to that, the claimant, being a citi- 
zen of the United States, was disabled from 
obtaining a lawful ownership of the cotton, 
by purchasing it from the enemy in the 
enemy country. He was interdicted from all 
trade with the enemy, and the cotton re- 
mained liable to capture as enemy proper- 
ty, being water-borne at the time. 
, These points of law have been repeatedly 
considered and passed upon in prize suits 
during this war. The claimant has no legal; 
defence to the suit If he has any remedy, 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversed in Case No. 4,785.] 
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it must be by a remission of the forfeiture 
of the government 

Let there be a decree of condemnation and 
forfeiture. 

This decree was reversed, on appeal, by the 
circuit court [Case No. 4,785]. 



Case 3STo. 4,785. 

FIFTY-TWO BALES OF COTTON. 

[Blatchf. Pr. Cas. 644.] 1 

Circuit Court, S. D. New York. July 17, 
1S63. 2 

Prize— Property of Loyai, Citizen in Enemy's 
Country at Commencement of Waiu 
The property was captured on a flatboat fas- 
tened to a wharf in Texas, and belonged to a 
citizen and merchant of New York, who went 

- to Texas before the war to collect debts due to 
him. The cotton was the proceeds, and claim- 
ant used all diligence to collect his effects, with 
a view to leave the hostile country after the 
breaking out of the war. [Held, that the cot- 
ton was not enemy's property, and should not 
be condemned.] 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York.] 

In admiralty. 

NELSON, Circuit Justice. This cotton was 
captured from on board a flatboat fastened 
to the wharf at the town of Lamar, at the 
head of Aransas bay, Texas. The flatboat 
was not captured, but a schooner, called the 
Monte Christo, lying in the same waters, un- 
dergoing repairs, and on board of which, as is 
claimed, it was intended to place the cotton, 
was captured. This vessel was afterwards 

- burned, but her master was brought to New 
York, and has been examined in prepara- 
torio. /The cotton belongs to a citizen and 
merchant of New York, who had gone to the ( 
south, just before the breaking out of the 
war, to make collection of debts, and was, 
engaged, at the time, in gathering together 
the funds realized from these, collections, 
with a view to make his way home. The 
cotton in question comprised a part of these 

f funds. He was not a resident south, nor en- 
gaged in business there. The war found him' 
there temporarily, for the purposes above 
stated. The property was not enemy's prop^ 
erty, nor is it pretended that there was any 
intention to run the blockade. The court be- 
low and its officers seem to have been in 
some doubt whether the proceedings against 
the cotton were on the prize or the instance 
side of the court It was not on board of the 
vessel captured, which, was undergoing re- 
pairs, nor was it to be placed on board un- 
less, after she was repaired, she should prove 
seaworthy; and, if it had been on board, 
there is no proof of any intent to run the 
blockade. 
The only pretext for condemnation is, that 



1 [Reported by Samuel Blatchford, Esq.] 
8 [Reversing Case No. 4,784.] 
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the property in question was enemy's proper- 
ty, which I think is not sustained. It ap- 
pears to me that the claimant used all dili- 
gence to collect his effects, with a view to 
leave the hostile country, after the breaking 
out of the war, and is brougnt fairly within 
the principle of international law that pro- 
tects him. 
Decree below reversed. 



Case 3STo. 4,785a. 

FIKES v. BENTLEY. 
[Hempst. 61.] * 

Superior Court, Territory of Arkansas. May. 

1S2S. 

New Trial— Newly Discovered Evii>enxe. 

On an application for a new trial, on the 
ground of newly discovered evidence, it should 
appear that it was unknown to the party at the 
trial, as well as his counsel. 

Appeal from the Conway circuit court Em 
a suit by Fire Fikes against George Bentley]. 

Before ESKRIDGE, JOHNSON, and 
TRIMBLE, Judges. 

OPINION OF THE COURT. This is an 
appeal from the Conway circuit court The 
appellant moved for a new trial, on an affi- 
davit setting forth newly discovered evi- 
dence, and stating that the evidence was not 
known to his counsel on the trial of the 
cause. But it does not state that it was un- 
known to himself, which we think indispen- 
sable. Judgment affirmed. 



Case Wo. 4,786. 

FIDKINS et al. v. BLACKMAN. 

[13 Blatchf. 440; 2 Cox, Manual Trade-Mark 

Cas. 2S2.] 

Circuit Court, D. Connecticut. June 30, 1876. 

Trade-Marks— Assignment for Limited Term— 
Transfer of Assignee's Right to Copart- 
nership. 

1. B. invented a medicine which he called 
"Dr. J. Blackman's Genuine Healing Balsam/* 
and made and sold it under that name. In 
1865. B. conveyed to F. the exclusive right to 
use B.'s name in making and selling such med- 
icine, for 10 years, for a sum to be paid every 
three months during that time, and, if F. per- 
formed his contract for the full 10 years, then 
B. granted to F. "all of the rights and privi- 
leges" to use B.'s name in making and selling 
such medicine, without fee or reward to B., 
for 50 years: Eeld, that F. acquired, after the 
10 years, the same exclusive right which he had 
during the 10 years, and that his right for the 
50 years was exclusive as against B. and subse- 
quent grantees of B. 

2. The name of such medicine is a valid trade- 
mark; and the exclusive right to use such 
trade-mark will pass, by assignment, to any one 
who has lawfully obtained from the inventor 
of the medicine the exclusive right, also, to 

i [Imported by Samuel H. Hempstead, Esq.] 
2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Cas. 2S2, contains 
only a> partial report.] 



make and sell, and who does sell, the medi- 
cine compounded according to the original 
formula. 
[Cited in Kohler Manuf g Co. v. Beeshore, 8 
C. C. A. 215, 59 Fed. 574.] 

3. When a partnership is formed to make an 
article to which a given trade-mark is properly 
applied, such trade-mark, if belonging to one 
partner, becomes, in the absence of special reg- 
ulations, part of the partnership property. 

4. A preliminary injunction granted to re- 
strain the use of such trade-mark. 

[Cited in William Rogers Manuf'g Co. v. 
Rogers & Spurr Manuf'g Co., 11 Fed. 499.] 

[This was a bill in equity filed by Morgan 
L. Filkins and another to enjoin Newton M. 
Blackman from the use of plaintiffs* trade- 
mark.] 

Chase, Bestow & Holt, for plaintiffs. 
Henry T. Blake and E. D. Strong, for de- 
fendant. 

SHIPMAN, District Judge. In the bill in 
equity which was originally filed by the 
plaintiffs, they averred that they were resi- 
dents of the city of Albany, and citizens of 
the state of New York, and were, as co- 
partners, manufacturers and dealers in pro- 
prietary medicines; that they had long man- 
ufactured and sold a well known article of 
medicine, called "Dr. J. Blackman's Genuine 
Healing Balsam," which had gone into ex- 
tensive use, and obtained a high reputation; 
that they had acquired an exclusive right to 
the use of that name as a trade-mark, and 
had also a right to the use of certain labels, 
which had been devised by one of the plain- 
tiffs, upon the bottles containing- the medi- 
cine; and that the defendant, a resident and 
citizen of Danbury, in Connecticut, was us- 
ing, upon bottles of medicine of his own 
manufacture, said trade-mark, and labels 
which were close imitations of the plaintiffs' 
labels. The bill prayed for an injunction. 
Upon the hearing of a motion for prelim- 
inary injunction, the plaintiffs asked and ob- 
tained leave to amend their bill, by ttfe aver- 
ment, that, on October 14th, 1S75, they de- 
posited in the patent office, for registration, 
a label, of which the following is the title, 
viz., "Dr. J. Blackman's Genuine Healing Bal- 
sam," the right to the use of which they 
claimed as sole proprietors, and that said 
trade-mark was then duly registered in the 
patent office, and a certificate thereof was 
duly issued to the plaintiffs. The motion 
was tried upon the affidavits which were 
presented by the parties, no answer having 
been filed at the time of said hearing. The 
affidavits of the defendant deny the right of 
the plaintiffs to any exclusive use of such 
name or title, and assert the right of the 
defendant to manufacture said medicine, 
and to use said name, and assert that the 
plaintiffs do not manufacture the medicine 
according to the original formula, and have 
abandoned the use of the name "J. Black- 
man" in their trade-mark. 

From the affidavits which are on file, it 
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appears that Jonas Blackman is the father- 
in-law of Morgan L. Filkins, one of the 
plaintiffs, and was, about the year 1S40, the 
inventor of the article which was called, 
at the time of the discovery, "Dr. J. Black- 
man's Genuine Healing Balsam." It was at 
first sold under said name from house to 
house, until Dr. Filkins made a contract 
with Dr. Blackman, by which the former 
obtained a right to manufacture, or assist in 
the manufacture and sale of, said medicine. 
He subsequently entered into the business 
somewhat extensively, and placed the medi- 
cine upon the market. Two or three con- 
tracts were made between these parties, 
which expired by lapse of time or by mutual 
agreement. The final contract was as fol- 
lows: "This agreement made and entered 
into this 28th day of November, A. D. 1865, 
between Jonas Blackman, of the town of 
Brookfield, and county of Fairfield, state of 
Connecticut, of the first part, and Morgan 
I/. Filkins, of the city and county of Albany, 
and state of New York, of the second part, 
witnesseth, that, in consideration of the cov- 
enants and agreements hereinafter contain- 
ed, to be performed by the party of the sec- 
ond part, the said party of the first part 
hereby sells and conveys unto the said party 
of the second part, his heirs or assigns, the 
exclusive right to use his name in the manu- 
facture, putting up and sale of certain medi- 
cines, known as Dr.' J. Blackman's Genuine 
Healing Balsam, Dr. J. Blackman's Valuable 
Red Salve, and Dr. J. Blackman's Valuable 
Strengthening Plasters, for the term of ten 
years from the first day of January, A. D: 
1866; and the party of the first paii: hereby 
agrees not to manufacture, or cause to be 
manufactured, either himself or by his 
agents, or authorize any other person or per- 
sons to use his name in the manufacture of, 
said medicines, or any other medicine recom- 
mended to cure diseases said medicines are 
said to cure; and the party of the second 
part agrees, in consideration of the cove- 
nants and agreements hereinbefore stated, 
to pay unto the party of the first part, or 
h.is assigns, the sum of $3G5 annually; law- 
ful money, at Brookfield, in the state of Con^ 
necticut, in manner following, to wit, §91 25 
on the first day of each of the following 
months of April, July, October and January, 
of each, year,, up to . and, including the 1st 
day of January, A. D. 187G; and it is further 
Agreed by the party of the first part, pro- 
vided always that the party of the second 
part does well and, truly perform the cove- 
nants and agreements to be by him kept and 
performed Xov the full term of ten years 
from the 1st day of January, A. D. 1S66, 
thereafter the party of the first part gives 
and grants to the party of the second part 
all of the rights and privileges ta use his 
name in the manufacture, putting up and 
sale of said medicines, without fee or reward 
to the party of .the first part, his heirs or 
assigns for the full term, of fifty. years or 



more; and it is mutually agreed by and be- 
tween the parties to these presents, that, in 
case either party shall fail to perform the 
covenants and agreements by such party to 
be kept and performed, the party so failing 
to perform shall pay unto the other party 
the sum of fifty thousand dollars, which sum 
of fifty thousand dollars the parties hereto 
have agreed to fix and liquidate as the dam- 
ages in case of non-performance." 

The medicine has become well known, 
mainly through the efforts of Dr. Filkins to 
introduce it to the public, has quite a large 
sale among druggists, and has been a source 
of profit It is now made by the plaintiffs 
substantially according to the original for- 
mula which was furnished by Dr. Blackman, 
and the plaintiffs have never abandoned the 
use of the original name. The name of thb 
inventor, "J. Blackman," is the distinctive 
part of the name or title of the medicine, and 
gives to the title its peculiar value. Newton 
M. Blackman, who is the son of Jonas Black 
man, has engaged in the manufacture of the 
same medicine, which is put up in bottles 
encircled with labels closely resembling 
those which are used by the plaintiffs, and 
containing the same title or name-^'Dr. J. 
Blackman's Genuine Healing Balsam." The 
defendant states, in his affidavit, that his 
father has sold him the formula, and the 
right to manufacture the medicine, and to 
use* the father's name. 
'■ The question in the case is, whether or not 
the plaintiffs now have a clear and exclu- 
sive continuing right, under the contract 
which was entered into between Jonas Black- 
man and Morgan L. Filkins, to the use of the 
name which was originally given to the medi- 
cine by the inventor, and whether or not, 
therefore, the plaintiffs held the right, at the 
time of the registration of the trade-mark, 
to its exclusive use after January 1st, 1876. 
The following general principles in regard 
to the assignment of the exclusive Use of 
trade-marks are applicable to this case. The 
name "Dr. J. Blackman's Genuine Healing 
Balsam," wnich was originally given to the 
medicine hy the inventor, "points out dis- 
tinctly the origin or ownership of the article 
to which it is afilxed," and the words "were 
appropriated as designating the true origin 
or ownership of the article or fabric to which 
they are attached." Canal Co. 'v. Clark, 13 
Wall. [80 U. S.] 311. The name, as a whole, 
was his trade-mark, which he had the exclu- 
sive right to use, and the exclusive use of 
which would pass, by assignment, to any 
one who had lawfully obtained from the in- 
ventor the exclusive right, also, to manu- 
facture and sell, and who did sell, that par- 
' ticular article compounded according to the 
original formula. "The property or right to 
a trade-mark may pass, by an assignment, 
or by operation of law, to any one who takes, 
at the same time, the right to manufacture or 
sell the particular merchandise to which said 
trade-mark has been attached. As a mere 
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abstract right, having no reference to any 
particular person or property, it is conceded 
that it cannot exist, and, so, cannot pass by 
an assignment, or descend to a man's legal 
representatives." Dixon Crucible Co. v. Gug- 
genheim, Am. Trade-Mark Cas. 331. If the 
assignee should make a different article, he 
would not derive, by purchase from Jonas 
Blackman, a right which a court of equity 
would enforce, to use the name which the in- 
ventor had given to his own article, because 
such a use of the name would deceive the 
public. The right to the use of a trade-mark 
cannot be so enjoyed by an assignee, that 
he shall have the right to affix the mark to 
goods differing in character or species from 
the article to which it was originally attach- 
ed. It is not, however, necessary that an 
article to which a trade-mark, personal in its 
inception, was originally affixed, should al- 
ways be manufactured at the same place 
where it was originally made. This particu- 
lar trade-mark, being the name of the inven- 
tor, was personal to Dr. Blackman, in its 
inception, but has been permitted by him to 
be applied, and to be appropriated, to the 
same article when manufactured by Filkins 
Bros. Under the circumstances in which 
the medicine has been manufactured and 
sold, the use of the trade-mark does not im< 
ply that the medicine was manufactured by 
Jonas Blackman, but that it is the same ar- 
ticle which he originally invented and manu- 
factured. Bury v. Bedford, 10 Jur. (N. S.) 
pt 1, p. 503; Leather Cloth Co. v. American 
Leather Cloth Co., 11 Jur. (N. S.) pt 1, p. 513. 
It is also to be noticed, that an assignee of 
a trade-mark does not obtain a right to re- 
strain copyists of his mark, merely by vir- 
tue of his assignment, but he must also show 
that it has actually been used and applied 
upon an article, so that the public have come 
to understand that "the article to which it is 
attached is the manufacture or production 
which is generally known in market under 
that denomination." Walton v. Crowley 
[Case No. 17,133]. 

In this case, an agreement was made on 
November 28th, 18G3, between Jonas Black- 
man and Morgan L. Filkins, by which, in 
consideration of the agreement of the latter 
to pay specified royalties, Blackman sold 
and conveyed to Filkins, his heirs or assigns, 
the exclusive right to use the name of the 
inventor, in the manufacture and sale of cer- 
tain medicines, for the term of ten years 
from January 1st, 186G. Blackman further 
agreed not to manufacture, or cause to be 
manufactured, and not to authorize any per- 
son to use his name in the manufacture of, 
said medicines; and, in case the said Filkins 
performed his covenants for the term of ten 
years, Blackman further granted "all of the 
rights and privileges to use his name in the 
manufacture, putting up and sale of sa : d 
medicines, without fee or reward, for the' 
term of fifty years or more." There is no 
question that an exclusive right was granted 



for the ten years ending January 1st, 1S7G; 
but it is claimed that thereafter a bare right 
or privilege was granted, in common with 
Jonas Blackman, to use his name and to 
manufacture said medicines. The deter- 
mination of this question depends upon the 
construction which shall be given to the 
grant of "all of the rights and privileges to 
use my name." An exclusive right had been 
given for ten years, upon the payment of 
royalty, and, thereafter, "all of the rights, 
and privileges" to use the name of the gran- 
tor were given, without royalty, for the term 
of fifty years. The terms "an exclusive priv- 
ilege," and "all of the rights and privileges." 
as used in this contract, are synonymous, 
and, by the words "all of the rights and 
privileges" are meant all the rights, or the 
entire right, which the grantor had at the 
expiration of the term of "ten years. Each 
word in the phrase "all of the rights" is to 
have the force which naturally belongs to 
such word, and, by construing the words ta 
mean a conveyance of a bare right, the same 
effect is given to the language as if it had 
been "I convey the right, or a right, to use 
my name," which construction leaves the 
word "all" without any significance. If the 
grantor retained the right in common with 
Filkins to use the name of the inventor, he- 
did not convey all of his rights, but retained 
as much as he granted. The grantor intend- 
ed to convey, in a certain contingency, all 
the rights, for fifty years, which he had pre- 
viously conveyed for the term of ten years. 
If the same language which is used in this 
entire contract had been used in an assign- 
ment of a patent or of a copyright, although 
it is true that "property in a trade-mark, or 
in the use of a trade-mark, has very little 
analogy to that which exists in copyrights or* 
in patents for inventions" (Canal Co. v* 
Clark, 13 Wall. [80 U. S.] 311), the assign- 
ment would, it is believed, convey the exclu- 
sive right for the specified term. The granc 
is unlike a grant of an easement, for, there, ■ 
the title to the land is retained, and in this 
case, the grantor parts with his entire right 
to the thing which is the subject-matter of* 
the conveyance— the use of the trade-mark. 
I am of opinion that Filkins obtained, by 
the contract, an exclusive right to use this 
name, in the manufacture of the medicine, 
for the term of fifty years from January 1st, 
1876. 

The contract was made by Blackman with. 
Morgan L. Filkins alone, and it is suggested,- 
that, inasmuch as the bill is brought by Fil- 
kins Brothers, and as Welcome L. Filkins 
was not a party to the contract, or to the 
grant, the firm has no legal right to the use 
of the mark. When a partnership is formed 
in regard to the manufacture of the article* 
to which the trade-mark is properly applied, 
"the trade-mark of one partner, in the ab- 
sence of special regulations, becomes part of 
the partnership property." Bury v. Bedford, 
10 Jur. (N. S.) pt 1, 503. 
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In regard to the propriety of granting a 
preliminary injunction, it is obvious that the 
plaintiffs have expended a good deal of money 
Xn advertising and in bringing this medicine 
into public use. They have made its manu- 
facture profitable, and have invested their 
property in the business. The defendant has 
but recently, and not extensively, engaged 
in the manufacture, but is seeking to take 
advantage of the reputation which the ef- 
forts of others have given to the article'. The 
contest between the parties is plainly the re- 
sult of a family quarrel, in which, I think, 
the defendant is seeking to obtain a position 
to which the previous contract and business 
relations between his father and brother-in- 
law have given him no right. 

Let a preliminary injunction issue, restrain- 
ing the defendant from the use of the trade- 
mark "Dr. J. Blackman's Genuine Healing 
Balsam," and from the use of any label con- 
taining that name, or the name of Dr. J. 
Blackman. 



Case No. 4,787. 

FILLEY v. CHILD. 

[16 Blatchf. 376; 4 Ban. & A. 353; * 16 O. G. 
261; 8 Reporter, 230.] 

Circuit Court, S. D. New York. June 4, 1ST9. 

Trade-Marks— Abandonment. 

G-., having a patent for an improvement in 
stoves, acquiesced, during the entire duration 
of the patent, in the manufacture and sale by 
M., of stoves containing said improvement, with 
the name "Charter Oak" upon them. After 
the patent expired, M. continued to make and 
sell stoves containing said improvement, and to 
put the name "Charter Oak" upon them, hut 
did not represent them as made by G. G., 
claiming the name "Charter Oak" as a trade- 
mark, applied to stoves containing said improve- 
ment, brought a suit to restrain the use of it 
by M., on such stoves: Held, that M. ought not 
to he so restrained. 

[Cited in Gahy v. Colt's Patent Fire-Arms 
Manuf'g Co., 30 Fed. 122; Coats v. Mer- 
rick Thread Co., 36 Fed. 327.] 

[This was a bill in equity by Giles F. Fil- 
ley against Perley A. Child.] 

Samuel S. Boyd, for plaintiff. 
Esek Cowen, for defendant. 

BLATCHFORD, Circuit Judge. The bill 
alleges, that the plaintiff, in 1851, "con- 
ceived of applying" the name of "Charter 
Oak," as a trade-mark, to cooking stoves 
embodying certain improvements in their 
internal construction, which he had invent- 
ed, for the purpose (1) of securing to himself 
more completely and exclusively the bene- 
fits to be derived from the manufacture and 
sale of such cooking stoves, and (2) of giv- 
ing to the same a particular name, to en- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 353; and 
here republished by permission.] 



able the general public and purchasers to 
distinguish the same from all other cooking 
stoves. It is not alleged in the bill that the 
plaintiff has ever applied the name "Charter 
Oak" to any other cooking stove than the 
one embodying said improvements, nor that 
the cooking stoves sold by the defendant, 
bearing upon them the name "Charter Oak," 
embodied said improvements, nor that the 
said improvements were patented to the 
plaintiff. It is shown that said improve- 
ments were patented to the plaintiff June 
14th, 1853; that the patent was reissued to 
him December 27th, 1859; and that it was 
extended for seven years from the 14th of 
June, 1867. There is no evidence that any 
one, prior to the plaintiff, applied the name 
"Charter Oak" to a stove containing said 
improvements; and it is shown that all the 
stoves sold hy the defendant have been 
stoves containing said improvements, and 
having upon them the name "Charter Oak." 
The suit is not brought upon the patent, for 
a violation thereof. The bill alleges, that the 
use of said trade-mark by the defendant "is 
intended and designed and well calculated 
to deceive the public into the belief that the 
stove bearing it is the genuine stove" of the 
plaintiff, "since by said name 'Charter Oak* 
alone is the said stove bought, sold and 
known." There is no evidence that any per- 
son buying one of such stoves as the defend- 
ant has so sold, would believe that he was 
buying a stove made by the plaintiff, al- 
though he would believe that he was buying 
a stove containing the improvements so pat- 
ented to the plaintiff. As the patent has ex- 
pired, and the defendant has a right to sell 
cooking stoves embodying the patented im- 
provements, the sole question is, whether the 
defendant has a right to sell them with the 
name "Charter Oak" upon them. The evi- 
dence satisfactorily shows, that the plaintiff, 
during the entire twenty-one years* duration 
of the patent, knew of, and acquiesced in, 
the manufacture and sale, by M. L. Filley 
and those under whom he claims, of cook- 
ing stoves containing the patented improve- 
ments, with the name "Charter Oak" upon 
them. M. L. Filley made the stoves now 
complained of. He has built up a business 
through such acquiescence, in the manu- 
facture and sale of such cooking stoves, with 
such name. Under such circumstances, the 
plaintiff cannot, after his patent has ex- 
pired, and when jtf. L. Filley has the right* 
to make stoves 'containing said improve- 
ments, prevent him from calling them by 
the name of "Charter Oak," so long as he 
does not represent them as being made by 
the plaintiff, or induce others to believe that 
they are made by the plaintiff. 
The bill is dismissed, with costs. 
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Case No. 4,788. 

FINCH v. RIKEMAN et aL 

[2 Blatchf. 301.] 1 

Circuit Court, S. D. New York. Sept. 1851. 

PUODUCTION OF BOOKS AND PAPERS — AVTIIOUiTY 

of Federal Courts — Act of Sept. 24, 17b9— 
Liability of Defendant to Penalty. 

1. Under section 15 of the act of September 
24, 1789 (1 Stat 82), the courts of the United 
States have power, on the application of a 
party to an action, to require the production 
of books or writings in the possession or power 
of the adverse party, which contain evidence 
pertinent to the issue, only in cases and under 
circumstances in which a court of chancery, by 
the ordinary rules of proceeding in that court, 
would compel the production of the same. 

[Cited in U. S. v. Younge, Case No. 16,783.] 

2. The authority conferred by the act can be 
exercised, therefore, only in cases where the 
relief might have been had by a bill of discov- 
ery, and as a substitute for that proceeding. 

[Cited in Kirkpatrick v. Pope Manuf'g Co., 
61 Fed. 47.] 

3. Where, in an action at law for the infringe- 
ment of a patent, the plaintiff applied to this 
court for an order requiring the defendant to 
produce his books, for the purpose of enabling 
the plaintiff to establish therefrom the quan- 
tity and value of certain machinery made by 
the defendant, which the declaration charged to 
have been made in violation of the patent: 
Held, that the application could not be granted, 
because the direct consequence of the evidence, 
if obtained, would be to subject the defendant 
to a* penalty under section 14 of the act of July 
4, 1S36 (o Stat. 123), and the plaintiff had not 
relinquished his claim to the penalty. 

4. A bill of discovery will not be allowed in 
any case where the discovery will subject the 
defendant to a penalty, unless the bill relin- 
quishes all claim to the penalty. 

This was an action on the case, to recover 
damages for the infringement of letters pat- 
ent for an improvement in railroad cars. 
The plaintiff [Reuben R. Finch] set forth, 
by affidavit, that the action was at issue; 
that the defendants [Cornelius Rikenian and 
David L. Seymour] had made the patented 
cars in whole and in part, and had sold the 
same to various persons in different states, 
and had kept books of account, in which, 
were entered the numbers of cars or parts of 
cars sold by them; and that the production 
of those books would show the extent of the 
damages or loss sustained by the plaintiff, 
for which the action was brought. On this 
affidavit, the plaintiff moved, that the defend- 
ants be ordered to produce, under oath, their 
books of account; that the plaintiff have 
leave to take copies of such parts thereof 
as related to the matters stated in his affi- 
davit; and that, on the failure of the de- 
fendants to produce their books, final judg- 
ment be rendered against them in the action. 
The defendants, by affidavit, denied the in- 
fringement complained of, and set forth that 
they were iron-founders and machinists hy 
trade, and kept only one set of books, in 
which were entered all charges for goods sold 

1 [Reported hy Samuel Blatchford, Esq., and 
here reprinted by permission.] 



and work done in their line of business, and 
that they kept no separate entry or account 
of any particular jobs of work or articles 
sold. 

BETTS, District Judge. The provisions of 
the act of congress under which this motion 
is made are, that the courts of the United 
States shall have power, in the trial of ac- 
tions at law, on motion and due notice there- 
of being given, to require the parties to pro- 
duce books or writings in their possession or 
power, which contain evidence pertinent to 
the issue, in cases and under circumstances 
•where they might be compelled to produce 
the same by the ordinary rules of proceed- 
ings in chancery. Act Sept 24, 1789 (1 Stat 
82, § 15). It is plain, from the language of 
this statute, that congress did not intend to 
vest in parties litigant an unrestricted right 
to all written evidence in the possession of 
an adverse party, which might be pertinent 
to an issue in a trial at law; the qualification 
being explicit, that the right is allowable 
only in cases and under circumstances in 
which the court of chancery, by the ordinary 
rulers of proceeding in that court, would com- 
pel the production of books and documents* 

"We find no decision of the courts of the 
United States upon the effect of this quali- 
fying clause in the statute. The practice in 
this court, so far as it has come to our knowl- 
edge, has been uniform, to regard the sum- 
mary authority given by this statute as one 
to be exercised only in cases where the re- 
lief might have been had by a bill of discov- 
ery, and as a substitute for that proceeding. 
This act of congress was probably the earli- 
est regulation of the subject, within the Unit- 
ed States, by positive law. The substance of 
its provisions has since been adopted in most 
of the states, either by express legislative 
enactments or by rules of court authorized 
by existing laws or usages. The English 
practice, however, obtained in some of the 
states long after the passage of this act, and 
the party claiming to use the contents of pa- 
pers in the hands of his adversary, wag- 
obliged to resort to a notice to produce them, 
and, on non-compliance, to secondary evi- 
dence of their contents; or, under particular 
circumstances, he might have an order of the 
court compelling their production. 1 Tidd, 
Pr. 639; 1 Greenl. Ev. §§ 559, 560. But the 
practice in England and in the state courts 
did not enable one party to bring from the 
possession of the other party, as a matter 
of course, documents to be used on a trial, 
nor to compel the latter to disclose whether 
they were in his hands or under his control. 
The relief proposed to suitors by that prac- 
tice was, however, more especially defective 
in affording no summary sanction to an or- 
der to produce papers, which should apply 
to and affect the cause itself. The act of 
congress remedies this deficiency, by author- 
izing a final judgment or a judgment of non- 
suit, as the case may require, so that the 



[9 Fed. Cas. page 55] 



(Case' No. 4,789) ¥INDLAY 



rights of the party in the suit are made de- 
pendent on his compliance with the order 
'against him to produce the hooks or papers. 
These are stringent conditions, and require 
from courts a careful consideration of the 
provisions of the act, before enforcing them. 
The plain limitation to the right to the inter- 
position of this court by giving final judg- 
ment, is, that the application by a party for 
the production of papers be one which a court 
of equity would sustain on a bill of discov- 
ery. The right, in our opinion, rests entirely 
on that condition. 

This motion demands the production of the 
defendants* books, to establish the quantity 
and value of the manufactures of machinery 
made by the defendants, which manufacture 
is charged in the declaration to be an in- 
fringement of the plaintiff's patent The ef- 
fect of the evidence sought for will be not 
only to enable the plaintiff to recover his en- 
tire damages, but its direct consequence will 
be to subject the defendants to a penalty of 
three times the amount of those damages, un- 
der section 14 of the act of July 4, 1S36 (5 
Stat. 123). We think it against the rules of 
equity, to allow a bill of discovery in such 
a case, unless the bill relinquishes all claim 
to the penalty which may be superinduced 
by the production and exhibition of the 
books, and, for that cause, the motion must 
be denied. 2 Story, Eq. Jur. § 1494; Story, 
Eq. PI. § 575, and notes;" 2 Daniell, Ch. Pr. 
625, S21. 

Case 3tfo. 4,789. 

In re FINDLAY. 

[5 Biss. 4S0; 1 9 N. B. R. 83; 6 Chi. Leg. 
News, 94.] 

District Court, W. D. Wisconsin. Nov. 1873. 

Pleading and Pbactice in Bankruptcy. 

1. The answer of the debtor to an involuntary 
petition must be in writing and verified. 

2. The rules governing pleadings in common- 
law cases apply to the pleadings under the 41st 
section of the bankrupt act [of 1807 (14 Stat. 
537)]. and the allegations of the debtor should 
be presented and embodied in substantially the 
same form as defenses in common-law cases. 

3. The court may in its discretion issue a 
special venire and impanel a jury to try the is- 
sue at any time, without waiting for a regular 
term. 

A petition was filed in this court against 
the above debtor, alleging as acts of bank- 
ruptcy, that he, being a- merchant, had sus- 
pended and not resumed payment of his com- 
mercial paper for a period of fourteen days, 
describing the particular paper upon which 
the allegation was founded. Whereupon an 
order was issued that he show cause on the 
17th inst, an injunction granted, and pro- 
visional warrant issued for the seizure of 
the debtor's property. The debtor appeared 
on the return day, and after moving for a 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] • 



continuance, which was denied, presented a 
general denial of the acts of bankruptcy set 
up in the petition, together with the demand 
that the same be inquired of by a jury, as 
provided in section forty-one of the bank- 
rupt act, properly signed by the debtor, but 
not verified. The counsel of the petitioner 
objected to the answer, because not verified, 
and insisted that the answer of the debtor 
to allegations of the petition should be veri- 
fied before it was filed or admitted as con- 
stituting an issue for trial either by court or 
jury. 

Orton, Keyes & Chynoweth, for petitioning 
creditors. 
S. U. Pinney, for debtor, 
« 

HOPKINS, District Judge. This question 
has been raised on other occasions before 
me, and on intimating that I thought it a 
better pra-ctice to add a verification, parties 
have complied, and in that way the practice 
here has become settled to annex affidavit 
But in this case the counsel for the debtor 
challenges the authority of the court to re- 
quire a verified answer. So I have to ex- 
amine and determine the question in a more 
considerate manner than I have heretofore 
done. 

The section under which these proceedings 
are had is quite vague, and the meaning some- 
what uncertain. It does not provide in what 
form the issue between the petitioning cred- 
itor and the debtor shall be framed. That 
seems to be left for the courts to arrange and 
determine. It ordains that the court shall 
"proceed summarily to hear the allegations 
of the petitioner and debtor, and * * * 
if the debtor on the same day so demand in 
writing, order a trial by jury * * * to 
asca*tain the fact of such alleged bank- 
ruptcy." 

This is all there is on the subject of form- 
ing the issue for trial, in the act But it is 
claimed that "form 61," in general forms- 
adopted by the supreme court under the au- 
thority contained in the act, being all there 
is in relation to that matter, is all that is 
necessary to constitute an issue for trial. 

I can not adopt that view. That is the 
form of the order to be entered by the court 
It is not an act or allegation of the debtor, 
but is an order of the court, based upon the 
allegation the debtor previously presented or 
communicated to the court in some form, 
either orally or in writing. The court is re- 
quired to hear the "allegations of the peti- 
tioner and debtor." 

The question is, what is meant by the word 
"allegations." On the part of the petitioner 
it must mean those stated in his petition 
on file, so as to him it means written allega- 
tion, and if so, for what reason should the 
courts permit or hold that the allegations of 
the debtor should be presented in a less 
formal and certain manner? I am unable 
to discover any. A reasonable construction 
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would require the debtor's allegations to be 
reduced to writing, and in such form as to 
raise an issue analogous to issues in other 
cases triable by a jury. 

The word "allegations" is used in the act 
in the sense of "pleadings," as meaning a 
formal statement of the acts of bankruptcy 
in the petition, and a like formal defense of 
the debtor thereto, either a general denial 
which would put in issue all facts stated in 
the petition, or a statement of any matters 
in avoidance according to the rules govern- 
ing pleadings in common-law cases. Con- 
strued in this way, it gives the proceedings 
the essential form used in other judicial 
proceedings, whereas the construction con- 
tended for by the debtor's counsel majies 
the proceeding anomalous, and not subject 
to any known rules relating to the forming of 
issues for trial before courts, and especially 
before juries. I think, in view of the objects 
to be obtained, and the manner of obtaining 
them, that the section should be construed 
as requiring the debtor to answer the petition 
in writing, and in courts where defenses 
are admissible upon oath of party only, that 
the same rule should apply to the answer 
of debtors to petitions filed against them un- 
der the provisions of the bankrupt law. 

There has been some contrariety of opin- 
ion among the district judges on this ques- 
tion, and the practice in the different districts 
is not uniform. 

But since the construction given in the 
case of Knickerbocker Ins. Co. v. Comstock [16 
Wall. (83 U. S.) 258], by the supreme court of 
the United States, I am satisfied that in those 
courts where a verified answer in common 
law cases is necessary, it is equally impera- 
tive to file a verified answer in cases of this 
character. 

Justice Clifford, who wrote the opinion of 
the court in that case, in considering the 
proceedings under this section, says: "Such 
a provision is certainly entitled to a reason- 
able construction, and it seems plain when it 
is read in the light of the principles of the 
constitution and of analogous enactments, 
and when tested by the general rules of law 
applicable in controversies involving the right 
of trial by jury, that the process, pleadings, 
and proceedings must be regarded as gov- 
erned and controlled by the rules and regu- 
lations prescribed in the trial of civil actions 
at common law." 

I understand from this language that the 
allegations of the debtor should be presented 
and embodied in substantially the same form 
as defenses in common-law cases. 

The learned judge, in another part of his 
opinion, speaks of the petition as the "first 
pleading" of the moving party. If a plead- 
ing, it should be answered in the same way 
as other pleadings— in writing. Such a con- 
struction gives to the proceedings a judicial 
character, and harmonizes them with the pro- 
ceedings ordinarily taken in suits in courts. 
A general denial is tantamount to the gen- 



eral issue, and casts the burden of making 
out the case upon the petitioning creditor, 
and special matter in avoidance should be set 
up and presented in form of special pleas, as 
in other cases. 

If the pleadings are to be governed and 
controlled by the rules and regulations in 
common-law cases, the answer must be veri- 
fied, for the code practice of this state is now 
the law governing pleadings in the federal 
courts in common-law cases. [Act June 1, 
1872;] 17 Stat 197. 

And the Code requires all answei*s to be 
verified when the first pleadings of the mov- 
ing party are verified; so, if I am right in 
my understanding of the decision of the su- 
preme court, the debtor must verify his an- 
swer to the petition, else it may be treated 
as a nullity. Debtors are required to put in 
verified answers in the northern district of 
New York. In re Safe-Deposit & Sav. Inst 
[Case No. 12,211]. 

In Re Sutherland [Case No. 13,G3S], it is 
held that whether the answer should be veri- 
fied or not, depended upon the general rules 
of the court in regard to pleadings in bank- 
ruptcy. That case concedes the power of the 
bankrupt court to make rules requiring it 
But under the decision of the supreme court 
supra special rules are not necessary, for it 
is there held that the "process, pleadings and 
proceedings are governed by the rules pre- 
scribed in common-law cases." In reaching 
this conclusion I have followed certain well- 
settled rules and principles in relation to 
pleadings and issues in courts of justice. 
• The general rule in all courts is to require 
a pleading or petition to be answered in as 
solemn a manner as it is required to be made 
—if made under oath to require the denial or 
answer to it to be under oath. 

This was always the rule in equity, and 
latterly has commended itself to courts of 
law, so that the rule, in states where the im- 
proved system of pleading is adopted, is to 
require verified pleadings to be answered on- 
ly upon the oath of the other party. There- 
fore requiring a sworn answer from the debt- 
or is but assimilating the practice in cases 
and proceedings under this section to the 
practice of the courts in other cases and con- 
troversies. 

It seems to me that the reasons for re- 
quiring a sworn answer in these cases are 
very apparent and cogent, as is well illus- 
trated in this case. 

This debtor is an extensive grocery mer- 
chant, with a large and valuable stock of 
goods. They were seized, and are now in 
the custody of the marshal under a provision- 
al warrant, being held at a large expense for 
rent, etc., and also subject to material deteri- 
oration, which, if the debtor is a bankrupt, 
as is alleged in the sworn petition of the 
creditor and affidavit of another party filed 
with it, must be at the expense of his cred- 
itors; hence, to require the alleged bankrupt - 
to 'meet such an allegation with a sworn de- 
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nial, is not unreasonable, or a hardship that 
he can very meritoriously complain of. 

But this is not all. In this district we have 
hut two stated terms a year, and unless a 
•special jury is ordered the issue can not he 
tried until next June, and if one is ordered, 
as the justice of the case would almost seem 
to demand, it will be at a large public ex- 
pense, which certainly ought not to be in- 
curred unless there is a real defense to alle- 
gations or acts of bankruptcy set out in the 
petition. And if a debtor is permitted to 
answer without verification, I do not see any 
way of escape from the most vexatious and 
unreasonable delays on his part, destitute of 
merit or advantage to him, and burdensome 
and expensive to his creditors, besides cast- 
ing an additional charge upon the public, and 
occupying the time of the court in the trial 
of frivolous issues. Such unjustifiable prac- 
tice by a debtor can not be allowed, accord- 
ing to my understanding of the true intent 
and meaning of the section of the act under 
consideration. I therefore hold that the an- 
swer of a debtor to the petition must be ver- 
ified the same as pleadings in suits at com- 
mon law, and reject the proposed answer of 
the debtor until verified. 

NOTE. After this decision, the debtor filed a 
sworn denial of the acts of bankruptcy; where- 
upon the petitioner's counsel moved for a spe- 
cial venire to summon a jury to try the issue. 
The court held that the first section of the Bank- 
rupt act authorized such a practice, and direct- 
ed the clerk to issue a special venire for that 
purpose, returnable at an early day, to be agreed 
upon to suit the parties. 

Contra:— Neither the bankrupt law nor form 
sixty-one require that the answer to a creditor's 
petition, to entitle the debtor to demand and 
have a hearing by the court or a trial by jury, 
should be verified, or even in writing. In re 
Heydette [Case No. 6,444]. 
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Case :No. 4,790. 

FINDLAY et al. v. The WILLIAM. 

[1 Pet. Adm. 12.] l 

District Court, D. Pennsylvania. June 21, 
1793. 

PJUZE— JcitlSDICTJON* OF COURTS OP A NEUTRAL 

Country. 

A British vessel captured by a French priva- 
teer, within the territorial jurisdiction of the 
United States. The owners of the vessel claim 
her, with damages, but their claim dismissed, 
the court having no jurisdiction. 

[Cited in Hopner v. Appleby, Case No. 6,699.] 

PETERS, District Judge. The libel states 
that the libellants [Robert Findlay and oth- 
ers, subjects of Great Britain] are owners 
-of the ship mentioned in the libel, and that 

1 [Reported by Richard Peters, Jr., Esq.] 



the said ship heing on her voyage from Brem^ 
en to Potowmac river, in the state of Mary- 
land, and within nine miles of the sea coast 
of the United States, received an American 
pilot on board, for the purpose of conducting 
her to the place of her destination. That, 
after receiving the pilot on board, she con- 
tinued her course until she arrived within 
two miles of Cape Henry, in five fathoms 
water, and as near the shore as the pilot 
thought proper to go; when she was seized 
by a number of armed men, under the com- 
mand of Peter Johannene, captain of the 
schooner Citizen Genet, and bearing the na- 
tional colours of ^France, as a prize, and the 
captain and crew made prisoners. That they 
do not admit, but pray that it may be en- 
quired into, whether the schooner was com- 
missioned or not. That the said ship was, 
at the time of her capture, within the terri- 
torial jurisdiction, and under the protection 
of the United States; who are now at peace 
with the king and people of Great Britain. 
That the persons so capturing had no author- 
ity from or under the United States, to cap- 
ture British vessels within that distance of 
the sea coasts, to which, by the laws of na- 
tions, and the laws of the United States, the 
rights and jurisdiction of the United States 
extend. They therefore pray that, as the 
capture and detention are unjust, and 
against the laws of nations, and of the Unit- 
ed States, the ship and cargo be discharged, 
and the prisoners liberated, and satisfaction 
given in damages for the capture. To this a 
plea was offered on the part of Pierre Ar- 
cade Joannene, a French citizen, on behalf of 
himself and all concerned in the capture, 
setting forth, that he Was at that time, &c. 
commissioned by the French republic, to at- 
tack &c. the enemies of the said republic 
wherever he might find them, and take them 
prisoners with their ships, &c. That he took 
the ship, &c. and the persons on board, 
who were subjects of his Britannic majesty, 
then at open war with the republic of France, 
and brought the ship as prize, and the peo- 
ple as prisoners, into the port of Philadel- 
phia; and alleges that, by the laws of na- 
tions, and the treaty between the United 
States and the said republic, it doth not per- 
tain to this court, nor is it within the cogni- 
zance of this court to hold plea respecting the 
said ship and property, so taken as prize, or 
the British subjects on board her, and prays 
that he may be dismissed, and the ship and 
cargo discharged. To this the libellants put 
in a replication in the nature of a demurrer 
to the plea, and because the ship &c. were 
captured in the territory of the United States, 
prayed a sentence and decree, according to 
the force, form and effect of their libel. The 
commission from the French republic, where- 
by it appears that the said schooner Citizen 
Genet was duly commissioned, &c. was pro- 
duced, and a copy thereof filed among the 
proceedings of the court 
In this cause it has been contended, in sup- 
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port of the plea to the jurisdiction of the 
court: 1. That the treaty between France 
and the United States, in its 17th article, 
forbids any examination of the lawfulness of 
prizes taken by either party when at war, 
by the officers, which include judges or 
courts, of the other; and that such prizes 
may enter into the ports of either party, and 
depart at pleasure, without search or any 
impediment; and that this court should im- 
mediately stay proceedings when the com- 
mission is produced under which the capture 
in question was made. 2. That, by the laws 
of nations, to which the treaty is conform- 
able, a neutral nation has rto right to be the 
judge, either of the lawfulness of the war 
between belligerent powers, or of their con- 
duct towards each other in the prosecution of 
hostilities. That undertaking to determine 
on the question of prize, in this case, would 
be interposing our judgment' not only illegal- 
ly, but in a manner unprecedented; there 
being no instance to be found, in which the 
courts of a neutral nation have ever exer- 
cised jurisdiction in such cases. 3. That, 
by the voluntary law of nations, every war 
is considered by parties, as well as neutrals, 
just as between such parties, and all acqui- 
sitions lawful. If these acquisitions are dis- 
puted, it must be in the courts of the nation 
to which the captor belongs, and cannot be 
the subject of enquiry in those of a neutral 
nation, even at the instance of the neutral 
sovereign, much less at the suit of private 
subjects of one of the belligerent powers, 
against those of the other. 4. That the right 
of entry and sale of prizes, in neutral ports, 
is lawful; and it is sufficient for the neutral 
that the prize is found in complete possession 
of one of the powers at war, or their subjects. 
No judiciary enquiry should be made on the 
occasion. But if, in the capture, an invasion 
of the territorial rights of the neuter has 
been made, it must be canvassed by the 
diplomatic body, and finally settled by the 
sovereigns of the neutral and of the belliger- 
ent nation whose subjects have done the 
wrong. It is an offence against the neutral 
nation, aDd not an injury to the captured. 
To shew that the court have jurisdiction 
in this case, the advocates for the libellant 
contended: 1. That every sovereign and in- 
dependent nation has a right to vindicate a 
wrong done to its dignity, and to repel, and 
obtain satisfaction for, invasions of its ter- 
ritory. 2. That the attacking and capturing 
the vessels of a friend, coming into the ports, 
or%acting in a hostile manner, by one belliger- 
ent power against another, within the limits 
of a nation at peace with both, is a wrong 
done to the nation so at peace, an insult on 
its sovereignty, and an invasion of its ter- 
ritorial rights. 3. That we are bound, by 
the laws of nations, to seek reparation for the 
wrong thus committed, as well on our own 
account, as to enable us to give satisfaction 
to a friendly nation, the property of whose 
subjects has been taken within our limits. 



4. That all captures made within the terri* 
tories of a neutral, either on land, in their 
ports or harbours, or on their coasts to a cer- 
tain distance from the land, are unlawful, 
and ought by the laws of nations to be re- 
stored. 5. That the word "prizes" in the 
treaty means "lawful prizes,'' and illegal cap- 
tures are as none, so far as relates to the sub- 
ject matter of the treaty, and, therefore, were 
not the objects of the contracting parties, 
at the time of making it: and it could not 
have been the meaning of the treaty to let 
captures in a neutral country pass without 
enquiry. 6. That this is not judging of the 
war between the neutral powers; it is an en- 
quiry into an allegation of an invasion of ter- 
ritorial rights. Every nation is obliged to 
take care of its own preservation; it has a 
right to prevent any other injuring its secu- 
rity, and may make use of force to retaliate 
injustice, to prevent injury to its territory, 
and to punish the invaders of its privileges. 
7. That we are bound by treaty to be at peace 
with the sovereign whose subjects and their 
property have been captured, and, unless 
restoration is made, and the property of these 
subjects protected, our engagements may be 
considered as violated. "We are also bound 
to protect and defend the ships and mer- 
chandise of Prussia, Holland and Sweden- 
if attacked on our coasts, &c. and if captures 
take place, to use our endeavours to cause 
restitution to be made. 8. That the best 
mode of causing restitution is through the 
courts of admiralty, by process in rem, when, 
the capture is within their power. These 
courts proceed according to the laws of na- 
tions, and, in a government like ours, are 
the only tribunals that can properly be ap-* 
plied to. In despotic sovereignties, force- 
may immediately be applied; but here ours 
is a government of laws, and our executive- 
is not vested with the authority exercised by 
sovereigns in such cases. All he can do is to 
represent and negociate, and his representa- 
tions may be slighted, and our government 
treated with indignity. If there is no pow- 
er in this court to effectuate the purpose re- 
quired, it does not exist any where. The rea- 
son why cases of admiralty adjudications and 
interferences cannot be produced, is that 
captures have seldom been carried into the 
ports of the injured neutral. And those who 
commit these outrages will take care not to 
put the property into the power of the in- 
jured, unless it shall appear they can do it 
with impunity. If they can dispose of their 
prizes here, they will not go to their own 
courts to have them condemned. 9. That 
though it is true that a remedy may be ap- 
plied by negotiation and diplomatic discus- 
sion, and ultimately by force, yet the remedy 
through the courts of admiralty jurisdiction 
is a concurrent one. It is also the less liable 
to objection, as these are courts regulated by 
the laws and customs of all nations, and not 
liable to political bias, or entangled in polit- ' 
ical considerations. They are also courts, to 
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whose decisions, for reciprocal benefit, all 
nations pay a particular respect 
. I have given this subject every considera- 
tion I am capable of, and have deliberated 
on the arguments and authorities brought 
forward by the advocates on both sides the 
question, with the attention they justly mer- 
it. But it seems to me that much has been 
said not immediately applicable to the only 
point I have now to determine, to wit: 
Whether this court is vested with the power 
to enquire into the legality of the prize, and 
to investigate the fact on which all, the rea- 
sonings are founded? If this fact is estab- 
lished, and the extent of our territorial limits 
ascertained, so as to make it clear that a 
capture has been made within the territories 
of the United States, there is not a doubt 
but that a flagrant violation of the rights of 
neutrality has been committed. Vatell, 
1. 3, § 132; Lee, c. 9, p. 151. And this is 
followed by many of the consequences 
mentioned by the advocates for the libel- 
ants, so far as they respect our national 
dignity and duty towards a friendly power, 
in endeavouring to cause restitution or recom- 
pence to be made. Nor does this seem to 
be denied by the other side of the question. 
But the embarrassment still exists. Who 
is to enquire into the matter, and either give 
or attempt the redress? It is difficult for a 
neutral nation, with the best dispositions, so 
to conduct itself as not to displease one or 
the other of belligerent parties, heated with 
the rage of wax*, and jealous of even com- 
mon acts of justice or friendship on its part 
Neither is it easy for the nations at war to 
restrain their subjects from acts of violence, 
even in the territories of their friends. ■ The 
least under control are- those whose object is 
not honourable conflict, or patriotic exertion. 
These are actuated by a spirit of lucre, which 
not only incites to plunder the base and law- 
less freebooter, but tarnishes even heroism, 
by seducing into unjustifiable actions the 
bravest men. It would be for the interest 
of nations, and the happiness of mankind, if, 
by universal consent, the quarrels of nations 
were prevented from being turned to the 
purposes of private advantage. But tha 
swords of those who fight for gain will not, 
in our day, be beaten into ploughshares. We 
must take nations and men as we find them, 
and consider as lawful what those at war 
authorize, so far as it respects the parties 
engaged. After all, it depends much on the 
interest, the convenience, or the good temper 
of governments, whether a neutral shall or 
shall not be engaged in war. A prudent and 
just conduct, on the part of the neutral par- 
ticularly, is the surest preventive. But how 
to evidence this, is a matter of consideration 
with those to whom the government is dele- 
gated. The simplest. mode of evincing our 
impartial disposition, is to confine ourselves 
to the customs of other nations in our pre-, 
dicament; an over anxious zeal to avoid- 
contests may otherwise- lead- us into errors; 



and, while we tve endeavouring to avoid one 
rock, we may split on another. Mutual tol- 
eration must be exercised; for those who 
are at war, . and those who are not, 
have their share of difficulties on this 
subject Under this view of the matter be- 
fore me, I have given a patient hearing to 
both sides; and have particularly attended 
to the arguments by which it has been en- 
deavoured to establish a jurisdiction in this 
court. It must certainly be allowed, by the 
advocates for the libellants, that they have 
not been able to shew any direct authority 
upoa the point For the two cases of the 
Duke of Tuscany (I ee, 131) seizing the ves- 
sel committing the outrage near the port of 
Leghorn, and that of the king of England 
(Bynk. c. 8, p. 177; Molloy,^ S5) ordering resti- 
tution of the effects taken out of the liousesof 
the inhabitants, and belonging to a ship of 
a friendly power, driven by its enemy ofi his 
shore, appear to have been acts of -power 
and not done in consequence of decrees or 
orders of courts of admiralty. Yet these juris- 
dictions existed, in both the countries above 
mentioned. The case of Captain Landy, in 
the American frigate Alliance, who was or- 
dered by the court of France to restore 
a ship taken by him, is not in point (2 Code 
de Pris, p. 877), for the Forsters, who ap- 
peared as owners, were either subjects of r 
or persons resident and domiciliated in, 
France, and the ship was sailing under a 
passport of that nation. They, therefore, 
could not be considered as enemies; and, the 
capture not being made from enemies, the 
case was not comprehended in the treaty, or 
the capture authorized hy the laws of na- 
tions. In the case falling under the notice of 
the king of England (except that of his hav- 
ing the powers of peace and war, as an ap : 
pendage to which he might have exercised 
this kind of authority) I should not have sup- 
posed him vested, without an act of the leg- 
islature, with the authority he used; and it 
is doubted, by Bynkershoek, whether he did 
right in interfering at all on the occasion. 
If it be consistent with treaties, and other- 
wise right, our legislature can vest the ex- 
ecutive in future with similar powers. X 
should suppose, too, that the liberty of selling 
prizes, in a neutral country, is not a perfect 
right; and may also be considered, by our 
national legislature, as a subject of regula- 
tion. If any captures are made within our 
limits, and the vessels or plunder is brought 
within our ports, the sale may be forbidden* 
They must then be either abandoned or car- 
ried within the jurisdiction of the captors, 
where the proper courts will consider of their 
legality. Yet this is a matter, not of judicial, 
but political arrangement; and must be 
left to those who have the authority to direct 
The sovereignty of our nation is as complete 
as that of any other; therefore, whatever 
other sovereigns can do, we have in our power. 
But because, at this time, the authority,, 
supposed necessary on this occasion, is notv? 
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as it is alleged, to be found in the executive 
branch, I do not see that the judiciary ought 
to exercise it, as a consequence resulting 
from political convenience, or the necessity 
-of the particular case. This, I fear, would 
be a novelty dictated by our zeal, and might 
give cause of offence to one, while we were 
.aiming at justice to ourselves, or gratifica- 
tion to the other, I hesitate not to use any 
plain authority I know this court to possess, 
let the consequence be what it may; but this 
is a question too important in its effects, to 
be acted on but on the surest grounds. I 
agree here, as I do in many of their other 
positions, with the advocates for the libel- 
ants, when they say that "courts of ad- 
miralty jurisdiction are less liable to objec- 
tion, as these courts are regulated by the 
laws and customs of all nations, and not lia- 
ble Jo political bias, or entangled in political 
considerations." This should induce the 
greater caution in their determinations. I 
have not seen any proofs that "the laws and 
customs of all nations" warrant the interfer- 
ence of this court If they do not, no authority 
can be derived from our own laws, if they 
were not silent on the subject. In the exist- 
ing arrangement of our government, we did 
not calculate on our relative situation, as to 
■contests between other nations. If, for this 
reason, no immediate remedy is at hand, who 
can justly censure the executive, when he 
has given decided evidence of his impartial 
and just inclinations? Who can with reason 
blame the judiciary, if they will not assume 
s. power not conceived to be vested in them? 
Not the government of the country, whose 
subjects are the libellants, and to whom I 
wish every degree of justice may be done. 
The principles established in the decisions 
■of their own courts, and the opinions of their 
most celebrated lawyers in the contest with 
the king of Prussia in the Case of The Silesia 
Loan, in a great degree reach the point, as 
to judiciary authority in a neutral nation. In 
Palachie's Case, 1 Rolle, 175, I am aware 
that it is only said the vessel "was taken 
4it sea," but if not, it rather appears, that it 
would be more proper for a diplomatic than 
a judiciary examination. The general prin- 
ciple, as to the capture, is agreed; and is 
similar to that established in our treaty with 
France, which ought to have its proper 
weight 4 Inst 154. "It was resolved, by 
the whole court of king's bench, upon confer- 
ence and deliberation, that the Spaniards 
(whose ship had been taken by an enemy 
and brought into England, a friend to both 
parties) had lost the property of the goods 
forever, and had no remedy for them in 
England; and it relied principally upon the 
book in 2 Rolle, 3, ubi supra, being of so 
great authority; for, by that book, he that 
will sue to have restitution of goods robbed 
at sea, ought by law to prove two things: 
1. That the sovereign of the plaintiff was, 
at the time of the taking, in amity with the 
king of England. 2. That he who took the 



goods was, at the time of the taking, in 
amity with the sovereign of him whose goods 
were taken: for, if he who took them was 
in enmity with the sovereign of him whose 
goods were taken, then was it no depreda- 
tion or robbery, but a lawful taking, as every 
enemy might take from another." It is true 
that, by the laws and customs of nations, the 
capture, if taken in neutral bounds, is not 
lawful prize. Woodeson, 443. But I do not 
see that this court can get at that circum- 
stance, without holding plea as to the law- 
fulness of the prize. 

It is the original question, and not collat- 
eral matter, which determines jurisdiction. 
The courts of common law in England will 
not take cognizance of anything arising out 
of the question, prize or no prize (Le Caux 
v. Eden, Doug. 612), "because the original 
cause must all come into question again:" 
and yet the admiralty had determined that 
the ship was no prize. This will be a proper 
subject of enquiry on the part of our govern- 
ment, or in a court of the country of the cap- 
tor. Every nation has established these 
courts, and knowing that, if at war, they are 
answerable to a nation at peace, or in amity; 
if violations of territory happen in captures, 
care is taken to examine into this circum- 
stance. If, on this account, the capture is 
illegal, it is so adjudged; and the party tak- 
ing is liable to damages. Whether such dam- 
ages shall exceed the amount of the security 
given by commanders of private ships of 
war, or whether one nation is answerable to 
another for injuries done by its subjects to 
others, contrary to or without its orders, is 
a matter in which there are differences of 
opinion among civilians (Lee, 226-231, 222; 
Grotius de J. B. & P. 1. 2, c. 17, § 20), and 
which it is unnecessary for me now to in- 
vestigate. It is doubtless contrary to the 
instructions of the French government, that 
any of the ships, commissioned by them, act 
in a hostile manner in a friendly and allied 
territory. It is to be expected by one power 
from another, that her courts and her ad- 
ministration will do justice to the rights of 
sovereignty and neutrality. It will be the 
more to be lamented if a friend and ally 
should disappoint this expectation. But, 
should this be the case, it is not for me to 
say what proceedings should be had. I have 
subjoined to this decree some extracts from 
the "expositions of the motives, &c." from 
the duke of Newcastle, the British minister's 
letter to Mr. Mitchell, the minister of Prus- 
sia, and from the report and opinion of Sir 
George Lee, Dr. Paul, Sir Dudley Rider and 
Mr. Murray, the late Lord Mansfield, on the 
subjects I have mentioned, which are to be 
found in Magens, 403, 4S2, 4S7, 491, 496, 505. 3 

3 1 Magens, 505. Each crown has no doubt 
an equal right to erect admiralty courts for the 
trial of prizes taken by virtue of their respective 
commissions, but neither has a right to try the 
prizes taken by the other, or to reverse the 
sentences given by the other's tribunal. The 
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Other authorities from British and other 
writers might be added, by which it appears, 
that when two powers have any difference 
between them, the affair must be treated by 
negotiation, and not through the instrumen- 



onJy regular method of rectifying their errors is 
by appeal to the superior court 

1 Magens, 491. If a subject of the king of 
Prussia is injured by, or has a demand upon, 
any person here, he ought to apply to your 
majesty's courts of justice, which are equally 
open and indifferent to foreigner or native; so, 
vice versa," if a subject here is wronged by a 
person living in the dominions of his Prussian 
majesty, he ought to apply for redress in the 
king of Prussia's courts of justice. If the mat- 
ters of complaint be a capture at sea, during 
war, and the question relative to prize, he ought 
to apply to the judicatures established to try 
these questions. The law of nations, founded 
upon* justice, equity, convenience and the rea- 
son of the thing, and confirmed by long usage, 
does not allow of reprisals, except in cases of 
violent injuries, directed or supported by the 
state, and justice absolutely denied in re minime 
dubia, by all the tribunals, and afterwards by 
the prince. Where the judges are left free," and 
give sentence according to their conscience, 
though it should be erroneous, that would be no 
ground for reprisals. Upon doubtful cases, dif- 
ferent men think and judge differently, and 
all a friend can desire is, that justice should be 
as impartially administered to him, as it is to 
the subjects of that prince in whose courts the 
matter is tried. 

1 Magens, 496. For as to the Prussian com- 
mission to examine these cases ex parte, upon 
new suggestions, it never was attempted in any 
country in the world before. Prize or no prize 
must be determined by courts of admiralty, be- 
longing to the power whose subjects make the 
capture. Every foreign prince in amity has 
a right to demand that justice shall be done 
to his subjects in these courts according to the 
law of nations, or particular treaties, where 
any are subsisting. If, in re minime dubia, 
these courts proceed upon foundations directly 
opposite to the law of nations, or subsisting 
treaties, the neutral state has a right to com- 
plain of such determinations. But there never 
was, nor ever can be, any other equitable 
method of trial. All the maritime nations of 
Europe have, when at war, from the earliest 
times, uniformly proceeded in this way with the 
approbation of the powers at peace. 

1 Magens, 487. By the maritime law of na- 
tions universally and immemorially received, 
there is an established method of determina- 
tion, whether the capture .be or be not lawful 
prize. Before the ship or goods can be disposed 
of by the captor, there must be a regular ju- 
dicial proceeding, wherein both parties may 
be heard, and condemnation thereupon as prize 
in a court of admiralty, judging by the laws 
of nations and treaties. The proper and regu- 
lar court for these condemnations is the court 
of that state to whom the captors belong. 

1 Magens, 482. First, that affairs of this 
kin,d are and can be cognizable only in the 
courts belonging to that power, where the 
seizure is made, and consequently that the erect- 
ing foreign courts or jurisdictions elsewhere, 
to take cognizance thereof, is contrary to the 
known practice of all nations in like cases, 
and therefore a proceeding which none can ad- 
mit 

1 Magens, p. 463, § 47. When two powers have 
any difference between them, neither of them 
can on either side appeal to the laws of the 
country, because one of the two parties does not 
acknowledge them. The affair then must be 
treated in the way of negotiation. from court to 
court, and the difference can *>nly be deqided 
with the consent of both parties according to 
the laws of nations, or by the means founded 
thereon. 



tality of their courts of justice. That affairs* 
of prizes are only cognizable in the courts of 
the power making the capture: these courts 
being generally styled courts of admiralty;, 
arid, that it never was attempted, before the 
subject of that controversy happened, to- 
erect in a neutral state courts for the trial of 
prizes, taken by belligerent powers, even 
where neutrals were concerned; and that, of 
course, no court of one sovereign has a right 
to try the prizes taken by the ships, public 
or private, of another. 3 A dispute of this 
nature, in which the king of Prussia could 
not prevail, who, though weak at sea, was- 
powerful at land, and had a propensity for 
war, would not very well suit us. We have,, 
indeed, shewn that we know how to make 
war, but it is now our interest and inclina- 
tion to cultivate the arts of peace. Much has- 
been said, on both sides, to shew the impor- 
tance of this cause, and the necessity of cau- 
tion in its determination. I am sufficiently 
impressed with those considerations; but I 
feel myself at ease in this view of the sub- 
ject I am persuaded that any thing which 
affects the sovereignty and rights of our coun- 
try will not be passed unnoticed by those 
who have the power to regulate our national 
concerns. On my own account, I have no dis- 
quietude; for no error of mine can affect the 
nation. There is an appeal, from any deterr 
mination I may give, to a superior tribunal. 
I am anxious for the peace and dignity of my 
country, but not deeming myself authorized 
to decide in a matter growing out of the con- 
tests between belligerent powers, nor con- 
sidering this court, in this instance, the vin- 
dicator of the rights of our nation, I leave in. " 
better hands the discussion on the subject of 
national insult, and the remedy for any in- 
vasion of territorial rights. 4 m The instance 
side of this court seems to have other objects p 
and a prize court, called into activity when 

3 See on this point the case of The Flad Oyen;. 
1 C. Rob. Adm. (Philadelphia Ed.) 135, Id. 
(English Ed.) 137. In the case the question is- 
discussed with great learning and ingenuity by 
Sir William Scott See, also, the case -The- 
Kierlighett, 3 C. Rob. Adm. (Philadelphia Ed.> 
96, Id. (English Ed.) 29. 

*When this cause was decided, no territorial 
limits were established by any national act 
The facts Avere not accurately investigated. On 
the exhibition of the testimony, it did not ap- 
pear to me to be clearly ascertained that the 
place of capture was left without doubt, as to 
its distance from the shore. The whole of the- 
case was novel in the United States. There is 
no point on which the. writers on maritime laws 
and privileges so much disagree, as on that of 
the extent of the territorial rights of the sov- 
ereign possessing the sEores, into the contiguous' 
sea. AH maritime people deem the nation in 
rightful possession of the coast, sovereign of 
the adjacent sea; yet there is no general agree- 
ment as to the nature or extent of this sov- 
ereignty. Time has not matured or settled 
opinions on this subject among jurists; nor 
have particular compacts established any gen- 
eral principle. From the period of the compila- 
tion of the Digest of Justinian, to this day, the 
point has been uncertain, and open to contro- 
versy. Some early commentators on that work 
assert that the territorial sea extended CO milei 
from the shore. A majority of ancient writ- 
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a nation is at peace, appears to be a solecism 
in jurisprudence. I do, therefore, decree, or- 
der and adjudge, that the libel in this cause 
be dismissed; and that the ship therein men- 
tioned be discharged from the arrest, the 
plea in this case being relevant. 

NOTE. The case of The William became a 
subject of diplomatic discussion, which may be 
seen in the publications of that period, contain- 
ing the correspondence between the then secre- 
tary of state, Mr. Jefferson, and the ministers 
of France and England. 

M. Azuni, in his celebrated work, "The Mari- 
time Law of Europe" (volume 2, pp. 380, 331), 
asserts, that the English are the only nation 
who have been guilty of seizing ships of their 
enemies in the ports or within the territorial 
jurisdiction of neutrals. The candour and ac- 
curacy of the learned translator of this work 
would have induced him to notice the case of 
The William had it been known to him. 

ers carry it to 100 miles. Valin endeavours 
to ascertain it by the sounding lead; whether 
the coast be composed of extensive shallows 
and flats, or bold and deep shoresl Others fix: 
the distance at the point capable of being de- 
fended from the shore. Hubner, the champion 
of neutral rights, thinks the limit ought to be 
the range of a cannon shot; and of this opin^ 
ion is Bynkershoek, Vattel and other eminent 
civilians* and among them Azuni; who, in 
volume 1, pp. 193-208, discusses the point, and 
cites many authors, and some treaties and docu- 
ments. It seems to be a claim of power in 
extent, though of justice in its origin: and when 
viewed according to the contradictory opinions 
of writers, it appears difficult, doubtful, and 
often visionary. It is even left by some to the 
determination of those, whose wants, or con- 
venience, require a greater or less distance from 
the shore. Some have need of more sea room 
for fishing; and it suits others to distinguish 
between extent for operation of revenue laws, 
and that for "protection of neutral trade; the 
latter, these say, must be at the greatest 
distance. Ihe range of a cannon shot is gen- 
erally accounted about a sea league. Our act 
of congress (3 Stat. 91), fixes that distance, on 
the maritime territorial limits, for our nation: 
and gives the district courts jurisdiction to 
that extent, of captures made in violation of 
our territorial rights; by the law, passed after 
the foregoing decree, to wit, in June 1794, as 
opinions were various on that point, the extent 
might have been declared greater, without vio- 
lating the pretensions or just claims of others. 
There is no doubt of the right (if they have the 
power) of any nation, to forbid and prevent cap- 
tures, at a greater distance than the sea league 
from their coast. Nor can it be fairly ques- 
tioned that, where coasts are indented, or firths 
or bays are included in the territory of a na- 
tion, what are called chambers, by Sir L. 
Jenkyns, may be established. These are parts 
of the ocean included within lines drawn, from 
promontory to promontory, or perhaps from 
points a league distant from each. And it is 
not a question to be made by any other nation, 
whether some parts of the space included be or 
not more than a sea league from the shore. It 
seems, on the whole, a point for treaty or com- 
pact, or one left to the discretion of sovereign 
states. But, in fixing extent of maritime terri- 
tory, they must not invade the rights of others; 
or pass into, so as to disturb or obstruct, the 
common path-way of nations, in its freedom of 
navigation. To this freedom all are entitled 
on the high seas, which are called the high road, 
through an expanse given by the creator, to be 
held in common; indivisible and incapable of 
allotment, in separate ownership or propriety. 
In a ease of similar circumstance, this subject 
was, at the time, discussed more at large. But 
the notes of that case (The Fanny [unreported]) 
are mislaid. 
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FINDLAY'S EX'RS v. BANK OF THE 
UNITED STATES et al. 

[2 McLean, 44.] * 

Circuit Court, D. Ohio. Dec. Term, 1839. 

Jurisdiction — Citizenship of Defendants — 
Judgment against Accommodation Indokseu 
and Maker — Payment by Indokser — Creditor 
with Right to Two FfXDS — Restricted 
to one in Favor op Creditor op the other 
Fund. 

1. To give jurisdiction, the citizenship of the 
defendants is as necessary to be stated as that 
of the complainants. 

2. TVhere the complainants, being citizens of 
the state, brought their bill against the Bank 
of the United States, and certain individuals 
whose citizenship is not named, the court can- 
not take jurisdiction. 

3. A judgment against an accommodation in- 
dorser, who is considered as a surety, and, also, 
the drawer, merges the relation of principal and 
surety. In such a case, the only remedy is for 
the surety to pay the judgment, and ask to be 
substituted to all the rights of the principal. 

[Cited in Re Kitzinger, Case No. 7,801.] 
[Cited in Dunham v. Downer, 31 Vt. 203.] 

4. A creditor who looks to two funds may be 
restrained to the use of one, if sufficient, at the 
instance of a creditor of one of the funds; or, 
if satisfaction be obtained by the creditor of 
both funds, out of the common fund, equity 
will give the other creditor a lien on the fund 
not exhausted. 

5. A debtor has a right, without the assent 
of his surety, to convey his property, fairly, in 
payment of his debts. And the court will not 
set aside such conveyance at the instance of 
the surety, unless there has been fraud. 

[Cited in Ashby v. Steere, Case No. 576.] 
[Cited in Marshall v. Aiken, 25 Vt. 335.] 

6. Parol evidence not admissible to vary an 
agreement in writing. 

In equity. 

N. Wright and Mr. Worthington, for plain- 
tiffs. 
Mr. Chase and Mr. Fox, for defendants. 

OPINION OP THE COURT. This bill 
was filed by the complainants to procure cer- 
tain credits on certain judgments obtained 
by the Bank of the United States, against 
Pindlay, in his lifetime, as the surety of 
Sutherland. Findlay, and one Thomas Ir- 
win, who some years ago deceased, indorsed 
three several notes to the Bank of the United 
States, for Sutherland, on which judgments 
were entered the 13th July, 1824, for $5,- 
619 71; the 7th June, 1825, for $5,330 13; the 
23d July, 1828, for $5,50$ 75. To secure the 
payment of these notes a mortgage to the 
bank was executed by Sutherland, the 25th 
September, 1S29; and at December term, 
182S, a decree was entered for $20,623 32, 
and a sale of the mortgaged premises order- 
ed. Another mortgage, bearing the same 
date, was executed by Sutherland to the 
bank, to secure the payment of four several 
notes— two of which were indorsed by Jo- 
seph Hough. On the two unindorsed notes 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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judgment was entered the 15th July, 1824, 
for $2,726 25, and the 23d July, 182T, on one 
of the other notes for $4,84136. On the 
other note, for $4*,346 00, due 25th August, 
1827, no judgment was obtained. A scire 
facias was issued on this mortgage, and a 
judgment obtained for' $16,011 00 at July 
term, 182S. The judgment for $5,619 71, 
against Findlay, Sutherland and Irwin; and 
that for $2,726 25, against Sutherland only, 
were levied 10th November, 1824, on certain 
real property. On the 5th November, 1821, 
John Busenbach obtained a judgment in the 
<iourt of common pleas, for Butler county, 
against Sutherland, which was levied 27th 
October, 1S26, on a part of the property cov- 
ered by the prior levy. The above judg- 
ments against Findlay, were, also, levied on 
his property the 16th June, 1827. In the 
spring of 1829, Findlay and Sutherland fre- 
quently solicited the bank to take the prop- 
erty mortgaged and levied upon at certain 
prices stated; and afterwards, the 29th June, 
1829, an agreement, in writing, was made 
between the bank and Sutherland, by which 
the latter agreed to convey to the bank the 
property levied upon, and, also, that cover- 
ed by the mortgages, for the sum of $25,- 
794. This sum was produced, probably, by 
adding to the prices originally talked of, $1,- 
OOO'upon a lot in Cincinnati, and deducting 
from the same $1,260, the balance due on the 
Busenbach judgment. 

• In addition to the above sum, the bank 
agreed to pay Mrs. Sutherland $3,000 for her 
right of dower; and it was agreed that the 
proceeds of the land covered by the mort- 
gage, to secure the payment of .the two unin 
dorsed notes of Sutherland, and the two notes 
indorsed by Hough should be first applied in 
payment of Hough's liability; and that the 
residue of such liability should be discharged 
Out of the proceeds of the property conveyed, 
•exclusive of that which was mortgaged to 
secure the payment of the notes indorsed by 
Findlay; and it was stipulated that the prop- 
erty should be offered by the marshal at pub- 
lic sale. Sutherland executed the convey- 
ances in pursuance of the agreement; and 
the property was publicly sold by the mar- 
shal, and credited by him on the several exe- 
cutions and order of sale, under which it was 
sold. The proceeds of the mortgaged prop- 
erty were applied in discharge of the liabili- 
ties which the mortgages were intendeu to 
secure; and the proceeds of the levied prop- 
erty were apportioned between the judgment 
against Sutherland and Hough, and the two 
against Sutherland only. The bank pur. 
chased the property at the marshal's sale, for 
less than the contract price. For the prop- 
erty levied on, the bank agreed to give the 
sum of $5,939, and this property was struck 
off by the marshal at the sum of $5,206 53. 
On the 10th September, 1S30, the bank con- 
veyed the lot in Cincinnati (conveyed to it 
under the contract with Sutherland for $10,- 
000) to D. Griffen for the consideration, as 



named in the deed, of $19,000. These* are 
the principal facts out of which this contro- 
versy has arisen. 

Before the merits of the case are consid- 
ered, it may be proper to notice an objec- 
tion which arises to the jurisdiction of the 
court, from the parties to the suit The 
complainants are citizens of Ohio, and Timo- 
thy Kirby, alleged to be the agent of the 
bank, and Samuel Gray, administrator of 
Sutherland, and Thomas D. Carneal and 
Lewis Whiteman, administrators of Irwin, 
whose citizenship is not alleged, are made 
defendants. To give jurisdiction to the 
court, it is as necessary to allege the citizen- 
ship of the defendants as of the complain- 
ants. This is in the nature of an original 
bill, and calls for the exercise of chancery 
powers; and if the defendants named are 
citizens of Ohio, it is clear the court, can- 
not, as the parties now stand, take jurisdic- 
tion of the case. It is true, the whole object 
of the bill is to have certain credits entered 
on judgments of this court; but the right of 
the complainants depends on the construc- 
tion of an instrument, dated long after the 
judgments, and of certain equitable liens as 
between the sureties of Sutherland. This 
objection may be obviated by discontinuing 
the bill as to Kirby, who is not a necessary 
party; by making the administrators of 
Irwin co-complainants, and by discontinuing 
the bill as to the administrators of Suther- 
land. If the estate of Sutherland cannot 
be affected by a decree in this case, as it 
most clearly cannot be, his administrators 
are not indispensable parties in the case. 
In addition to this, the proof in the case 
shows that Sutherland died insolvent With 
this intimation, which may be a matter for 
future consideration, the questions made in 
the argument will be examined. 

The complainants insist that they are en- 
titled to a credit on the judgments against 
Sutherland and Findlay, for the fair value 
of the Cincinnati lot, or the sum for which 
it was sold by the bank, deducting therefrom 
a reasonable amount on account of dower. 
At the time Sutherland conveyed this lot to 
the bank, the title was, to some extent, em- 
barrassed; and there is no proof that the 
sum at which it was estimated was less than 
its value. There is no allegation of fraud 
in the conveyance of the lot to the bank, 
for the price agreed; and if such an alle- 
gation were made, it would not be supported 
by the fact that some fifteen months after- 
wards, the lot was sold by the bank at an 
advance of eight thousand dollars. With- 
in this time an outstanding claim was 
bought in by the bank, the right of dower 
was paid for, and the property may have 
risen in value. 

A debtor has an undoubted right fairly to 
convey his property in satisfaction of a debt, 
without the assent of his surety. If such 
conveyance be made fraudulently, with the 
view of injuring the surety, it should be- set 
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aside. But if the parties act in good faith, 
and the transaction is characterized, by fair- 
ness and propriety, though without the 
knowledge of the surety, he has no ground 
to complain, much less to set aside the con- 
vej-ance. But in this case there is satis- 
factory evidence that Findlay, admitting 
him to be the surety of Sutherland, was 
desirous that the lot should be conveyed to 
the bank for a sum less than that which was 
agreed to be paid for it The conveyance 
of this lot, and the other property, was made 
by Sutherland under the agreement which 
fixed the price at which the whole property 
was taken by the bank; and if this agree- 
ment, in so material a part as this, shall 
be set aside, how can any part of it be en- 
forced? And if the agreement does not 
stand, the sales by the marshal, being pub- 
lic and in pursuance of legal process, must 
stand. This would reduce the gross sum for 
the property much below the price allowed 
in the agreement. In no point of view, as 
it regards the price of the property con- 
veyed, is there any ground on which to set 
aside this agreement. There is neither hard- 
ness, unfairness, fraud, nor want of assent 
of the surety, on which to give relief. 

The counsel for the bank insist that the 
evidence in the case does not show that 
Findlay was the indorser on the notes, with- 
out any interest in them, for the benefit of 
Sutherland. The notes were indorsed hj 
Findlay and Irwin, and were discounted for 
the benefit of Sutherland. He is treated as 
the principal by the bank, in the negotiations 
respecting the property, in giving the mort- 
gages, and, finally, in the conveyance of the 
property to the bank. In the agreement be- 
tween Sutherland and the bank, respecting 
the property to be conveyed, the judgments 
are referred to as "against Sutherland and 
others as his securities." It is true that the 
judgments are not in form entered against 
the indorsers as sureties, but this does not 
lessen the force, and, indeed, the conclusive- 
ness of the facts admitted. The parties to 
the agreement evidently looked more to the 
facts, with which they were familiar, than 
the technical description of the judgments. 
But, independently of this admission, there 
is enough in the facts of the case to show 
that Findlay was surety. If Sutherland 
were not principal, why did he give the mort- 
gages to secure the payment of all the notes? 
Why did he negotiate with the bank to take 
property in payment of them? and why did 
he, finally, convey all his property to the 
bank? No doubt is entertained of the sure- 
tyship of all the indorsers on the notes speci- 
fied. The relationship of principal and sure- 
ty being established between Sutherland and 
Findlay, if this relationship continue, under 
the circumstances of this case, it may be 
proper to inquire whether the complainants 
would be entitled to the priority of the judg- 
ment against Sutherland and Findlay first 
levied, of which they have been deprived to 



some extent, under the agreement The 
proceeds of the property, bound by this lien, 
were applied to pay the judgment and note 
for which Hough was liable. 

This great head of equity is derived from 
the civil law, and is founded upon the im- 
mutable principles of justice and benevo- 
lence. It protects the rights of sureties as 
between themselves, compelling a just con- 
tribution from each; and as against their 
principal, by subrogating them, on the pay- 
ment of the debt, to all his rights. And it, 
will, under certain circumstances, interpose 
its powers, and prevent the principal from 
impairing or destroying the collateral in* 
demnities which he holds from his debtor;, 
or, if destroyed, will, to the same amount, 
relieve the sureties. And this does not em- 
brace securities taken at the time the debt 
was created only; for where the principal in 
a bond having been sued, gave bail, against 
whom judgment was entered, the original 
sureties having paid the debt, obtained a 
decree for the assignment of this judgment 
Parsons v. Briddock, 2 Vern. 60S; Wright v* 
Mosly, 11 Ves. 22; 3 Bligh, 590, 591; 6 Ves. 
805; 1 Story, Eq. Jur. 477; 1 Ves. 339; 2 
Ves. 569, 570; 2 Johns. Ch. 560; 4 Johns. 
Ch. 323. 

But the great question in this case is, 
whether, after judgment, the relationship of 
principal and surety exists. The affirmative 
of this question is earnestly and ingeniously 
maintained, by the complainants* counsel* 
They rely upon certain statutory provisions, 
and the decision of the supreme court of the 
state. 

By the 8th .section of the act to regulate 
judgments and executions, passed 24th Feb- 
ruary, 1824, it is provided, that in all cases 
where judgment is rendered upon any bond, 
sealed bill, promissory note, or other in- 
strument of writing, in which two or more 
persons are jointly and severally held and 
bound, if it shall be made to appear to 
the court that one or more of said persons, 
so bound, signed the same as surety or bail 
for his or their co-defendant, it shall be the 
duty of the clerk, in entering the judgment, 
to designate the principal and sureties, and 
the execution is required to issue first against 
the principal whose property shall be ex- 
hausted, before execution shall issue against 
the surety. And in the 9th section of the act 
to regulate proceedings where banks or 
bankers are parties, passed February 2, 1824, 
it is provided, that a bank may bring a joint 
action against all the drawers or indorsers 
and declare for money lent, &c. These stat- 
utes introduce a new principle in pleading, 
and in the rendition of judgment 'in certain 
cases; and they seem to have been, in the 
mind of the legislature, in some degree con- 
nected. They were passed at the same ses- 
sion. That which authorized a joint pro- 
ceeding against all the drawers or indorsers, 
and which, by construction, authorizes a pro- 
cedure against all drawers and indorsers be- 
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Ins first enacted, seemed to require a pro- 
tection to sureties which was given in the 
second statute. This statute provides a new 
remedy for sureties unknown to the law, 
but it does not establish any general prin- 
ciple, or change the relation of principal and 
surety as it before existed. The remedy af- 
fords summary relief to a surety apiinst the 
hardship or inconvenience of a joint judg- 
ment, as authorized by the previous stat- 
ute; but it does nothing more than this. 
And it might be a matter of doubt, if the re- 
lationship of principal and surety exist after 
judgment, whether equity could interpose 
in a case where this plain and adequate re- 
lief at law had been neglected. Unless this 
be made an exception to the general rule, 
equity could give no relief except upon spe- 
cial ground of fraud or circumstances, which 
prevented or rendered ineffectual the remedy 
at law. 

The case of Dixon v. Swing's Adm'rs, 3 
Ohio, 2S0, is considered by the counsel as 
conclusive of the present question. That was 
a bill in chancery which stated that the 
complainants joined in a title bond to Ewing, 
as the securities of one Foot, for the convey- 
ance of a tract of land. They had no inter- 
est in the transaction. Foot failed to 'con- 
vey the land. Suit was brought on the bond 
and a judgment obtained. Execution on the 
judgment was issued and levied on the per- 
sonal property of Foot The levy was after- 
wards discharged by the plaintiffs' attorney, 
without their knowledge, and the property 
was returned to Foot And the court en- 
joined the plaintiffs at law to the amount 
of the value of the property levied on. In 
their opinion the court say: "Our statute for 
the relief of bail and sureties is a beneficial 
one, and although this case, as it now stands, 
is not within its letter, it is within its spirit, 
at least, so far, as injurious preferences are 
attempted." This decision rests upon gen- 
eral principles, and not upon the construction 
of a statute. If it involved the construction 
of a statute of the state, it would, under 
our practice, constitute a rule of decision for 
this court But standing, as it does, upon 
principles of general law, it can only be 
considered as the authority of a high and 
enlightened court. In this view it will be 
regarded, and if it shall fail to establish the 
rule on this subject, it cannot fail to com- 
mand the highest respect The decision is 
in point and if it be conformable to law, it 
is conclusive of the question under consid- 
eration. 

A case similar in principle, and not very 
dissimilar in facts, came before the supreme 
court of the United States, and is reported 
in [Lenox v. Prout] 3 Wheat. [16 U. S.] 520. 
In that case a judgment was obtained against 
the maker of the note, and a separate judg- 
ment against the indorser. The indorser 
fearing the failure of the maker of the note, 
called upon the agent of the plaintiff and re- 
quested an execution to be issued. It was 
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issued, and the indorser offered to point out 
property to the marshal on which he might 
levy the amount of the judgment; and pro- 
posed to indemnify him for so doing. The 
execution was recalled by the plaintiff's 
agent, and the maker of the note became in- 
solvent In their opinion the court say: 
"Although the original undertaking of an in- 
dorser of a promissory note be contingent, 
and he cannot be charged without timely no- 
tice of nonpayment by the maker, yet, when 
the holder has taken this precaution, and has 
proceeded to judgment against both of them, 
he is at liberty to issue an execution or not, 
as he pleases, on the judgment against the 
maker, without affording any cause of com- 
plaint to the indorser; or, if he issues an 
execution, he is at liberty to make choice of 
the one which he thinks will be most benefi- 
cial to himself without consultation with the 
indorser." And they add: "If the indorser 
suffers any injury, by the negligence of the 
judgment creditor, it is clearly his own fault, 
it being his duty to pay the money, in which 
case, he may take under his own direction 
the judgment against the maker." The as- 
signment of the judgment was provided for 
by the statute of Maryland. It is insisted 
that the language of the court, in this case, 
means nothing more than to "distinguish the 
position of the indorser after judgment, from 
that of conditional liability, which he occu- 
pies before it" But is this the full import 
of the decision? Do not the court say, after 
judgment, -the plaintiff is not bound to take 
out execution against the principal, or if is- 
sued, to have it levied, though property be 
shown to the marshal, and an offer be made 
to indemnify him; and this in a case where 
the principal became insolvent, and all re- 
course against him was lost? If the rela- 
tion of principal and surety existed after the 
judgment, and the surety had an equitable 
right to do what he did do, he had good 
ground for relief. But the court take this 
position from the surety. They tell him that 
his liability is in no respect affected hj the 
conduct of the creditor, and that he is bound, 
absolutely bound to pay the judgment 

The same principle is decided by Chancel- 
lor Kent in the case of Bay v. Tallmadge, 5 
Johns. Ch. 312. That was a case where 
there was a postponement of an execution 
against the principal, without the assent of 
the sureties, and to their injury. But the, 
chancellor says "the postponement did not 
discharge the sureties from their obligation 
to pay the judgment against them." "Their 
privileges as bail," he says, "were lost and 
they had become fixed as principal debtors." 
And he further remarks: "I am not aware 
of any case that has ever imposed upon the 
creditor the necessity of peculiar diligence 
against the principal, on the ground of the 
still subsisting relation of principal and sure- 
ty, after judgment and execution against the 
bail or surety. It becomes then too late to 
inquire into the antecedent relations between 
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the parties. Those relations become merged 
in the judgment." 

My researches have not enabled me to find 
a single case, except the one cited from the 
Ohio reports, where relief has been given on 
the ground that the relation of surety sub- 
sists aftor judgment. There are many cases 
where a court of chancery has acted on this 
relationship and given relief before judg- 
ment. In some instances, under very pecu- 
liar circumstances, it has required the princi- 
pal to use peculiar diligence. And in all 
cases where the surety haspaid the debtof his 
principal, equity will substitute him to all the 
rights of the creditor. This doctrine is learn- 
edly discussed by Chancellor Kent, in the 
case of Millard v. Cheeseborough, 1 Johns. 
Ch. 408; and by Mr. Justice Story, in his 
treatise on Equity (volume 1) under the head 
of "Substitution." 2 Johns. Ch. 562; 3 Mer. 
579; 2 Fonbl. Bankr. Cas. 302, note 1; 17 
Ves. 517, 520, are, also, full on the point 
In the case of Hayes v. Ward, 4 Johns. Ch. 
123, Chancellor Kent, under peculiar circum- 
stances, enjoined a suit at law against a 
surety, until the creditor had pursued his 
remedy on a mortgage for the same debt. 
But these cases all proceed upon equities 
held to exist prior to the judgment, or upon 
the fact of payment of the judgment by the 
surety. And this doctrine, when examined, 
will be found consistent with the principles 
of justice. 

A rule which would make the liability of a 
surety depend upon contingencies until all 
the resources of the principal were exhaust- 
ed, and that by a strictly legal course, would 
seem to regard the protection of the surety 
more than the safety of the creditor. It 
would be inconvenient in practice, and not 
suited to a commercial community. The ac- 
commodation indorser agrees to pay on con- 
dition of demand and notice. And why 
should he be permitted to vary his contract, 
or excuse himself from its performance? By 
paying the money he is substituted to all the 
means of coercion against the principal 
which the creditor could use; and, also, to 
all the collateral indemnities he holds. And 
after judgment against him, this is the only 
relief, it would seem, which the law gives 
him. It is as ample a one as can be afforded, 
and imposes no hardship, of which the sure- 
ty has a right to complain. In the present 
case Findlay's character, as surety, was 
merged in the judgments; and he could 
claim, as surety, no equities but the right of 
substitution on the payment of the judg- 
ments. If Findlay be regarded as a prin- 
cipal, and equally liable with Sutherland 
to pay the judgments, it is not perceived on 
what ground he can ask the interference of 
this court The position assumed by the 
counsel is admitted, that where a creditor 
has a claim on two funds, and another cred- 
itor has a claim on one of the funds, equity 
will either restrain the creditor from going 
against the fund liable to both, or, on its ex- 



haustion, will substitute the creditor of this 
fund to the rights of the other. 

But how can this doctrine be made to ap- 
ply in the present case? The defendants are 
all principals, and Sutherland, the owner of 
the property, is bound to pay all the judg- 
ments. And by a conveyance of his prop- 
erty he does pay one in full and others in 
part Now, is there any principle of equity 
which will restrain him from doing this? 
I confess I know of none. The complainants 
insist that it was not the intention of the 
bank to make an application of the proceeds 
of the lands conveyed to it by Sutherland, 
different from that which the law would 
make. Mr. Jones, the agent of the bank, 
does state in his deposition, that he objected 
to the clause in the agreement, which pro- 
vided that Hough's liabilities should be first 
discharged, and that it was agreed that this 
clause should be altered. But this statement 
is not corroborated by Mr. Wood, who drew 
the agreement, and no alteration of it was 
ever made. On the contrary, it appeal's that 
the bank permitted satisfaction to be entered 
of the judgment against Hough, which sanc- 
tioned this part of the contract. It would 
be extremely dangerous to admit parol evi- 
dence to vary, or alter, a written agreement 
The rule is well settled, that such evidence 
cannot have this effect, especially where 
the written agreement has been acted on 
and confirmed, and there is no fraud. 

The marshal, it appears, credited the 
amount of his sales on the i*espective execu- 
tions and order of sale; and this, it is insist- 
ed, is obligatory on the bank, and must fix 
the rule by which the proceeds of the lands 
conveyed must be applied. The credits thus 
entered show, it is urged, the election of the 
bank, which, being made, cannot be changed. 
On the other side, it is contended, that the 
credits were entered by the marshal without 
the direction of the bank, which looked to 
the agreement for the application of the pro- 
ceeds, and not to the marshal. It is very clear 
that the act of the marshal, in this respect, 
cannot bind the bank, especially where a 
different application of the proceeds had 
been made by the parties. The marshal's 
sale was provided for in the agreement, prob- 
ably, with a view to perfect the title, and 
give to Sutherland the benefit of any advance 
of price for which the lands might sell. They 
sold for less than the contract price, and, 
of course, the sale could have no effect on 
the contract We must look to the contract, 
and not to the marshal's sale and return, for 
the sum to be credited, and the mode of its 
application. The agreement does not change, 
except as to the judgment against Suther- 
land only, the legal application of the pro- 
ceeds of the mortgaged premises. It pro- 
vides that the judgment, including interest 
and costs, of §5,462 20, and the note, includ- 
ing interest, amounting to $4,779 S8, shall 
be first satisfied and discharged out of said 
sum of $25,794, so far as derived from the 
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property mortgaged to secure said judgment 
and note; and the residue to be satisfied out 
of the proceeds derived from the other prop- 
erty, not interfering with the amount re- 
ceived from the property mortgaged for other 
purposes. The balance remaining due on 
the above judgment and note, after exhaust- 
ing the mortgage given to secure their pay- 
ment, is, by the agreement, to be paid* out 
of the proceeds of the lands not mortgaged. 
And no ground is perceived which author- 
izes this court to change this application of 
the proceeds of this property. It disregards 
the priority of the judgment against JTindlay, 
but of this, as has been stated, his represent- 
atives cannot complain. He stands as a prin- 
cipal in the judgments, and can be consid- 
ered in no other light, until the judgments 
shall be satisfied. The judgment against 
Sutherland, only, was secured by mortgage, 
but the proceeds of this mortgage, under the 
agreement, were applied in the payment of 
Hough's liabilities. So that that judgment 
stands without any special provision for its 
payment 

It is insisted, that this judgment shall be 
paid out of the proceeds of the property not 
covered by the mortgages, on the ground 
that the bank had a right to make such an 
application. The bank, undoubtedly, might 
have provided in the agreement for the pay- 
ment of this judgment in the manner stated, 
but it has not done so; and the court, under 
the peculiar circumstances of this case, will 
not direct the credit to be thus entered. This 
judgment must stand with the judgment 
against Findlay, both of which were entered 
on the same day, and levied at the same 
time, to be discharged in proportion to their 
respective amounts, out of the proceeds of 
the property levied on. It is agreed in the 
contract that the premises described . shall 
be taken by the bank, subject to the judg- 
ment of Busenbach. If the bank, in the 
language of the agreement, received the 
property subject to this judgment, no deduc- 
tion should be made, from the consideration 
stated, on account of it Indeed, it would 
seem that this judgment was deducted from 
the general amount, before the contract was 
drawn. The calculations can be made, and 
the credits entered, in conformity with this 
oninion. Decree. &c. 
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FINDLEY et al. v. SATTERFIELD. 

[3 Woods, 504; 7 Cent Law J. 3G5; 7 Re- 
porter, 6.] * 

Circuit Court N. D. Georgia. Sept Term, 
1S77. 

Removal op Phosecutions against Federal 
Revenue Officers— Constitutionality of Act. 

1. Section 643, Rev. St, in so far as it pro- 
vides for the removal to the United States cir- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 7 
Reporter, 6, contains only a condensed report] 



cuit court of prosecutions against federal reve- 
nue officers in the state courts, is a constitution- 
al enactment. 

. 2. The provisions of said section apply to ev- 
ery case of a federal revenue officer indicted 
in a state court for an act done under color of 
the United States revenue laws, but charged to 
be in violation of the criminal law of the state, 
and are not restricted to cases where an at- 
tempt is made by a state legislature to nullify 
a law of the United States. 

Habeas corpus. Mndley, Gaston and Pra- 
ter were indicted in the superior court of 
Lumpkin county, Georgia, for the offense of 
assault with intent to murder, charged to 
have been committed on one Thomas, and 
were arrested to answer the indictment. 
The facts of the assault, as they alleged, 
were that Eindley, a deputy collector of the 
internal revenue of the United States, and his 
assistants, Gaston and Prater, were going to 
a small distillery that was running illicitly, 
for the purpose of seizing the still. Discover- 
ing their approach, the distillers and their 
friends, of whom Thomas was one, took the 
still and made off with it, and were pursued 
by the revenue party. Thomas aimed his 
gun at one of the pursuers, and seemed about 
to shoot, when one of the pursuers shot a 
pistol and wounded him, and on this shoot- 
ing the indictment was founded. Upon these 
facts the prisoners petitioned the circuit 
court of the United States for the northern 
district of Georgia— the district in which 
Lumpkin county lies— for the removal of the 
prosecution into that court, and the writ of 
habeas corpus cum causa was duly issued 
under section 643 of the Revised Statutes of 
the United States, and was served on the 
superior court of Lumpkin county. The 
judge of that court disregarded it, and direct- 
ed the sheriff to retain the accused in prison. 
The prisoners then petitioned the circuit 
court for the writ of habeas corpus directed 
to Satterfield, the sheriff, alleging that they 
were held in custpdy by him in violation of 
the law of the United States. The writ was 
issued and served. Satterfield produced the 
prisoners before .the circuit court, and return- 
ed that he held them under the authority of 
the superior court of Lumpkin county, as 
above set forth. 

A. T. Akerman, for petitioners. 
R. N. Ely, Atty. Gen. of Georgia, for re- 
spondent 

Before WOODS, Circuit Judge and ERS- 
KINE, District Judge. 

WOODS, Circuit Judge. The petitioners 
do not deny that it was lawful for the sheriff 
to arrest them, and to hold them until the 
writ of habeas corpus cum causa was served 
on the superior court of Lumpkin county. 
But they say that, under the laws of the 
United States, the effect of that writ, when 
served, was to remove the indictment, and 
with it the lawful custody of their persons 
from that court to this; and that therefore, 
the holding of them since by the officer of 
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that court, the sheriff, has been in violation 
of the law of the United States. On the oth- 
er hand, the attorney-general of Georgia, for 
the respondent, contends that the jurisdiction 
of Lumpkin superior court over the prosecu- 
tion, and the attendant right of that court 
to hold the prisoners for trial, have not been 
displaced by the proceedings which have 
been had for removal, because, first, the act 
of congress which is supposed to authorize 
those proceedings is not warranted by the 
constitution of the United States; and, second, 
that the act, even if constitutional, is not ap- 
plicable to such cases as the present. He 
concedes that if the act is constitutional, and 
is applicable to this case, the custody of the 
prisoners belongs here, and the sheriff has no 
right to hold them. 

The first question, then, for our considera- 
tion, is whether congress has constitutional 
power to remove from the state courts into 
the United States courts for trial there, crim- 
inal prosecutions under the state laws com- 
menced in the state courts, against persons 
executing the revenue laws of the United 
States, for acts done under color of those 
laws, or on account of rights claimed by such 
persons under those laws, and to prohibit the 
state courts from proceeding further with 
such prosecutions after the prescribed steps 
for removal have been taken. 

If a question of this kind can be settled by 
the practice of the government, and by the 
authority of eminent men, the answer must 
be in the afiirmative. The history of the leg- 
islation in which congress has undertaken to 
exercise this power has been brought to our 
notice. We find that the temporary act of 
February 4, 1815, approved by President Mad- 
ison (3 Stat 195), contained, in section S, pro- 
visions similar to those of section 643 of the 
Revised Statutes. In January, 1833, Presi- 
dent Jackson recommended that congress 
should re-enact the law of 1815, with some 
amendments, and accordingly the act of 
March 3, 1833, was passed (4 Stat. 632), sec- 
tion 3 of which is repeated in section 643 of 
the Revised Statutes. This act was passed 
under circumstances which drew upon it the 
serious attention of the country, and caused 
its provisions to be thoroughly considered. 
The material part of the third section re- 
ceived its final shape from an 'amendment 
proposed in the senate by that wise and 
learned jurist, Thomas Bwing, of Ohio. The 
test vote upon the bill in the senate was thir- 
ty-two yeas to eight nays, and the vote in the 
house of representatives was one hundred 
and twenty-six yeas to thirty-four nays. 
Among the yeas were John Quincy Adams, 
James K. Polk, John M. Clayton, George M. 
Dallas, Thomas Ewing, John Forsyth, Theo- 
dore Frelinghuysen, Felix Grundy, William 
C. Rives, Peleg Sprague, Daniel Webster, 
Hugh L. White, William Wilkins, John Bell, 
Edward Everett, Richard M. Johnson and 
the name, ever to be revered in this court, 
of James M. Wayne, with others of scarcely 



less note, representing different parts of the 
country and different political parties. Pres- 
ident Jackson approved the bill, his legal ad- 
viser at the time being Roger B. Taney. 
This act remained in force until superseded 
by the Revised Statutes in 1S74. As it was 
held to apply only to the customs revenue,, 
section 67 of the act of July 11, 1S66, ap- 
proved by President Johnson, extended its 
provisions to the internal revenue. 14 Stat. 
98. 

We should not feel at liberty to pronounce 
unconstitutional a course of legislation so- 
long continued, so deliberately maintained— 
sanctioned by so many venerated names and 
by the general approbation of the country, 
unless its unconstitutionality was made very* 
clear to our minds; and, aside from this 
weight of authority, our reflections have 
brought us to the opinion that these statutes- 
are fully warranted by the fundamental law. 

The judicial power extends to all cases 
arising under the laws of the United States. 
It is argued that no criminal case can arise- 
under those laws, except when a person is- 
accused of violating them. But we think 
that, when an officer, executing in a lawful 
manner a law of the United States, meets, 
with resistance, and, to overcome that re- 
sistance, uses necessary force, and, for such 
use of force, is charged with crime against 
the state, the case arises under the law of 
the United States. To hold that a case arises 
under that law, when it forbids the act un- 
der investigation, but does not arise under 
that law when it produces and justifies the* 
act under investigation, is to take the words- 
of the constitution in a sense too partial and. 
limited. Congress can give criminal juris- 
diction to the courts of the United States, 
when the law of the United States is the 
ground of defense, as well as when it is the- 
ground of accusation. 

Congress has power to levy and collect 
taxes and excises, and to make all laws nec- 
essary and proper to carry that power into- 
execution. This includes the power to em- 
ploy suitable officers and agents, and to pro- 
tect them from accountability in the state 
courts for acts done, or in good faith al- 
leged to have been done, in the course of 
their duty. We can not say that this pro- 
tection is not necessary and proper for the- 
prompt and effective collection of the reve- 
nue. It is obvious that, where a local senti- 
ment, adverse to a particular revenue law, 
could exert itself in irremovable prosecu- 
tions in the local courts against persons exe- 
cuting that law, the collection of the revenue- 
might be seriously impeded. Congress has 
thought proper to guard against such im- 
pediments by the law that we are now con- 
sidering, and we are satisfied that it is a 
constitutional means to a constitutional end. 

We do not overlook the objection that no 
tribunals but those of the state can try for 
crime against the state. This objection does - 
not appear to us well founded. To try, is to- 
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ascertain by a jury -whether a criminal law 
■of the state has been violated. In civil 
•cases, congress has directed the courts of 
the United States lo apply the law of the 
•state, and they do it daily. In the criminal 
cases under consideration, congress has di- 
rected the circuit courts to apply the law of 
the state, and we do not see why they may 
not do it as well as in cases of the other 
-class. To learn what is the criminal law of 
the state is no more difficult than to learn 
"what is its civil law. Juries are, in the 
courts of the United States, composed of the 
citizens of the state, of the same qualifica- 
tions as jurors in the state courts, and select- 
ed by similar rules. The courts of the Unit- 
ed States ascertain facts by evidence sub- 
stantially the same as that received in the 
state courts, and have the like aid of counsel 
for the prosecution and for the defense. In 
case of conviction, the accused could not de- 
cently object to a jurisdiction to which he 
had himself appealed. If any difficulty 
should arise in executing a sentence, con- 
gress could provide against its recurrence by 
further legislation; but, until such a diffi- 
culty shall occur in practice, we need not ap- 
prehend one. 

We would not suffer the right of removal 
to be abused. We shall enforce it only when 
it has been claimed in good faith and on 
good grounds. Should we discover, either 
before or during trial, that the facts of a 
case did not bring it within the act of con- 
gress, we should proceed no further with it, 
and should remand it to the state court 

But suppose that the circuit court can -not 
try such cases, it would not follow that con* 
.gress could not deliver the prisoners from the 
custody of the state court, and stay proceed- 
ings there. The power to do this is distinct 
from the power to give the courts of the 
United States a jurisdiction for trial. A 
notable instance of the exercise of such a 
power by congress is found in the act of Au- 
gust 29, 1S42 (5 Stat 539), re-enacted in the 
Revised Statutes (section 7G2), empowering 
the judges of the United States to deliver, by 
the writ of habeas corpus, foreigners con- 
-fined by the state courts for acts done under 
the authority of foreign powers. The con- 
finement and trials of such prisoners by the 
state court for such offenses was deemed by 
congress incompatible with the international 
obligations of the United States, and ac- 
cordingly provision was made for dischar- 
ging them by habeas corpus. This act was 
•drafted by Mr. Webster and was introduced 
and advocated in the senate by Mr. Ber- 
rien, and though it did not escape criticism 
at the time, we believe that the intelligent 
minds of the country now approve of it 

If a prisoner can be delivered from the 
custody of the state courts by habeas corpus, 
in order that the government may be unem- 
barrassed in its international duties, he can 
be similarly delivered when congress so pro- 
Tides in order that the government may be 



unembarrassed in the collection of its reve- 
nue. If the law of the United States and 
the law of the state can not both be execut- 
ed, the latter, must give way. But in the 
case now before us, we think that the state 
law can be executed, though not by the state 
tribunals. 

The present case falls within the letter of 
section 643. It is argued that this section 
applies only to cases of attempts by state 
legislatures to nullify a law of the United 
States. It is not so limited in its terms. 
Indeed, the act of 1S66 was passed when no 
such attempt existed or was apprehended. 
We, therefore, think that the law is applica- 
ble to this case. 

It is, therefore, adjudged that the deten- 
tion of the petitioners by the sheriff is in vio- 
lation of the law of the United States, and it 
is ordered that the marshal hold them in 
custody, subject to the further order of this 
court, for trial under the indictment found 
against them by the superior court of Lump- 
kin county. 

FINDLEY v. VINT. See Case No. 16,950. 

FINK (LA MOTHE v.). See Case No. 8,032. 

FINK VALENTINE v.). See Case No. 12,- 
250. 

FINLAY (UNITED STATES v.). See Case 
No. 15,099. 



Case No. 4,793. 

FINLAYSON v. CHICAGO, B. & Q. R. CO. 

[1 Dill. 579; * 5 West. Jur. 342.] 

Circuit Court, D. Iowa. May Term, 1S71. 

Railroads — Liability for Injury to Persons 
Improperly upon their Track — Duties axd 
Liabilities of Parties. 

1. A railroad company, whose train is ap- 
proaching a man, walking lengthwise upon its 
track, which rings its bell, and sounds its whis- 
tle, in time to enable him to get off, is not lia- 
ble for an injury which happens to him under 
such circumstances. 

2. The duties and liabilities, under such cir- 
cumstances, of the company, on the one hand, 
and of the person injured on the other, stated 
by Mr. Justice Miller. 

Xhe plaintiff [Mary Finlayson] is the ad- 
ministratrix of her deceased husband, and 
brings this action [against the Chicago, Bur- 
lington & Quincy Railroad Company] under 
a statute of the state, to recover damages for 
his death, which is alleged to have been 
caused by the wrongful acts of the defendant 
The defendant's road at the place where the 
accident happened, runs parallel to the coun- 
ty road, and upon the same general level, and 
about thirty feet from it The deceased had 
been a laborer upon the public canal, in the 
vicinity, and on the day he was killed had 
left the wagon with his wife to do some busi- 
ness, and the wagon passed along. The de< 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



FINLAYSON (Case No. 4;793) 



[9 Fed. Cas. page 70] 



ceased, when he had finished his business, 
started to overtake the wagon, and went up- 
on the railroad track instead of on the public 
road. He had walked along it about sis 
hundred feet before he was injured, and was 
walking along it at the time of the injury. 
There was no reason why he did not take 
the public road. The railroad was in a 
straight line, or nearly so, for the distance 
above mentioned. The deceased was struck 
and killed by the passenger train, running 
on time, and which approached him from be- 
hind. There was conflicting evidence as to 
the distance from the deceased at which the 
bells were rung, and the whistle sounded, 
and the brakes applied. The wind was 
blowing in the face of the deceased, and in 
the direction of the approaching train. The 
injury did not happen at a public crossing. 

Gillmore & Anderson, for plaintiff. 
Henry Strong and Thos. F. Withrow, for 
defendant. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice (orally charging 
jury). This case which you have heard with 
patience, and which has been very ably pre- 
sented to you, belongs to a class which is 
becoming very common in this country. All 
great motive agencies, when brought into 
dense communities, endanger life and prop- 
erty to some extent. Railroads, in their 
motive power, and in the manner in which 
they are necessarily conducted, are powerful 
instruments of good, and, also, to some ex- 
tent, of evil. It is, or it ought to be, the 
object of all good citizens, to increase the 
good and to diminish the evil. 

Those of you who have traveled here from 
a distance to attend this term of court, on 
railroads, and who remember the inconven- 
ience, and, I might say, the suffering of the 
same journey in the old stage coaches, can 
well appreciate the good which railroads do; 
and those of you who. have listened to the 
detailed testimony in this case have seen the 
capacity of a railroad for evil. There can 
be no question, however, but that they are 
necessary and useful. We should, there- 
fore, by a just administration of the law, so 
far as it depends upon courts and juries, and 
by proper legislation, so far as it depends 
upon legislative bodies, do all we can to di- 
minish the evils which seem, in some sense, 
to be incidental to these great motive powers. 

I am, gentlemen, happy in the conscious* 
ness that I am addressing a jury who will 
consider the case before it without being in- 
fluenced by any prejudice against railroads, 
on the one hand, or by any undue sympathy 
for the unfortunate woman who is the plain- 
tiff in this case, while you would do her full 
and complete justice. If the case presented 
to you is, unfortunately, not altogether new 
in some of its features, certainly not new 
in the fact that human life has been de- 



stroyed by a railroad train, it is, on the other 
hand, according to the researches of counsel 
engaged in the case, novel in one feature at 
least; and that is, that those researches have 
not enabled counsel to present any reported 
case where* suit has been brought to recover 
for an injury to the person, received while 
the party was walking along on the track of 
| the railroad company voluntarily. In that 
respect the case before you is novel, and 
presents to me, at all events, who am to de- 
clare the law applicable to it, something of 
an embarrassing question. 

The action upon which you are now to ren- 
der a verdict is founded essentially in its 
nature upon the charge of negligence on the 
part of the railroad company in performing 
some duty which is required of them by law, 
in regard to the transaction presented to 
you. But this class of cases nearly alwaya 
presents two questions which are correlative, 
and this case is not an exception to that gen- 
eral rule. These questions relate in the first 
place to the negligence and want of care on 
the part of the defendant, and in the second 
place to the care and diligence on the part of 
the plaintiff. The first question to be deter- 
mined is, whether the defendant, in the sense 
of the law, has been negligent in regard to 
the transaction which has been presented to 
you, and if this is found to be so, the second 
question arises whether the plaintiff, on his 
part, used such care and diligence that he 
is exempt from blame in the matter. In the 
case before you, then, you are first to con- 
sider whether, under all the circumstances, 
the defendants were guilty of negligence. 
The question of negligence, by which, of 
course, is always meant that want of care 
and diligence which it is the duty of a party 
to observe, is always one which must be- 
considered in regard to the circumstances. 
There is no absolute rule of negligence or 
diligence. The diligence required of a party 
is, that care and attention to the matter in 
hand which an ordinarily prudent, careful 
man would exercise in regard to his own 
transactions. In this case the uncontradict- 
ed evidence on both sides is, that the man 
who was killed was walking on the track of 
the defendant corporation along the same 
course the train was going that struck and 
killed him, and the question arises, what de- 
gree of precaution or care a railroad company 
or its servants are bound to take to guard 
against injuring a man under such circum- 
stances. 

I instruct you as a matter of law, in the 
first place, that the officers of this corpora- 
tion, the men who had charge of this train, 
had a right to presume that this man was 
a man of sound mind and good hearing, 
and that the case is not to be considered by 
you in regard to the diligence of these offi- 
cers as if he were a dumb man, known to 
the parties, nor as if he were a child which 
the parties could see was incapable of taking 
care of itself. 
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I instruct you that the agents of the rail- 
road company had a right to suppose he was 
such a man, of sound mind and sound hear- 
ing, and that he would take reasonable care 
to protect himself in case of danger. Under 
that view of the case, I further say to you 
that these agents or officers of the company 
were bound to give a reasonable and fair 
notice of their approach, when they found 
that the man was not taking steps to get 
out of the way— such a notice as would reach 
a man under ordinary circumstances of good 
hearing, and who had his attention alive to 
his situation. If, then, you believe that the 
bell was rung and that the whistle was 
sounded, in time to enable this man to get 
off the trade, these parties are guiltless, and 
the company is not liable. If, on the other 
hand, you believe they delayed making any 
signal at all until it was entirely too late for 
him to get off the track, that they being 
aware of his presence, delayed to ring the 
bell or sound the whistle, until he could not 
have stepped aside and saved himself— in 
that case there was negligence on the part 
of these employes, for which the railroad 
company is responsible. And I further say 
to you that the fact that in the place, and 
at the time where this accident occurred, 
there was a noise arising from the work on 
the canal, and a confusion arising from other 
trains running along the canal bank they 
were working on, which might be confound- 
ed with other trains, and that this fact was 
well known to the man who was killed, does 
not vary the matter. That was reason for 
additional care and diligence on his part; 
for knowing that he was traveling along 
a place where there was a loud noise that 
would impair his power of hearing any bell 
from a train, or a whistle from a train, it was 
his duty to be more vigilant and more care- 
ful, and to watch closely to protect himself. 
If you find that within this definition of 
what the duty of the railroad company was, 
they discharged that duty; if you find that 
they blew the whistle in time for this man 
to get off,— not to run to some place that he 
might choose to get off,— but if they rang 
the bell and blew the whistle, in such time 
as any reasonable man of good hearing could 
have heard it, and got off instantly, without 
deliberation or trying to go farther to select 
a place to get off, then the defendants are 
not liable. 

If they delayed ringing the bell or sound- 
ing the whistle until they were right on 
him, then that delay would constitute neg- 
ligence. 

If, however, you find that the railroad com- 
pany's agents were guilty of negligence, there 
is still a farther inquiry before you can find 
a verdict in behalf of the plaintiff, and that 
is the amount of care and precaution which 
he took to avoid this accident I lay it down 
to you that he had no legal right to be on 
that railroad track; the track at that place 
not being a crossing or any part of a public 



highway, was private property; that it was 
built for other purposes; that it was not 
built to be walked upon by the public, and 
the fact that persons did walk- upon it, 
however frequently and however common, 
does not change the proposition of law. This 
man had no right to be there, and he should 
not have been there. It does not follow, 
however, because he was there unlawfully, 
that the other party could run him down; 
but it does follow that he being on private 
property of the company, on a track which 
is used for a purpose which is dangerous to 
human life, well known to him, that he be- 
ing in a place where he ought not to be, 
that he was bound to use every precaution, 
every diligence, every care, against the pos- 
sibility or probability of any danger which 
might happen to him there. 

This was his duty, and it was imperative; 
and if you find, in the language of one of 
the counsel for the plaintiff, that he was 
going along the track with his hands in his 
pockets, his head down, and his attention 
abstracted from everything around him, 
then he was guilty of such negligence as 
forbids recovery. No man has a right to go 
upon a railroad track in such a place, and 
go along in a state of abstraction, careless 
of what might happen to him; and then 
turn around and say to the railroad com- 
pany, however negligent they may have 
been, You are responsible for my safety. If 
he is careless himself, it cannot be expected 
that the railroads can be made to take care 
of him, and pay fir him if he is killed. 
Being on the track, and walking in a direc- 
tion where a railroad train might overtake 
him, reasonable care required of him that he 
should be vigilant and watchful to discover 
the approach of any train, and especially 
from behind; and this vigilance on his part 
should be increased, from the fact that the 
noise from the trains and the blasting on 
the canal, would tend to prevent his hearing 
the noise made by the approach of a car or 
train, or its bell, or its whistle. 

The jury found a verdict for the defendants. 
Judgment accordingly. 



Case No. 4,794. 
finley v ? - McCarthy. 

[1 Cranch, 0. O. 266.] * 

Circuit Court. District of Columbia. Nov. 

Term, 1805. 

Administrator op Appearance-Bail. 

The administrator of appearance-hail cannot 
he allowed to appear as appearance-bail and 
plead for the principal. 

The appearance-bail died before the ap- 
pearance-day. Motion by Mr. Youngs, for 
the administrator of the appearance-bail to 
appear as appearance-bail, and not as special 



1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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bail, and plead for the principal, according 
to the 26th section of the act of 12th Decem- 
ber, 1792. 

Refused by THE COURT. There cannot 
be the same judgment against the adminis- 
trator of the appearance-bail as against the 
principal. 
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In re FINN. 

[8 N. B. R. 525.] * 

District Court, E. D. Michigan. April, 1873. 

bankruptcy — fraudulent preference— advice 
op Counsel — Discharge. 

1. The discharge of a bankrupt was refused 
where it appeared that he had made an illegal 
and fraudulent preference of one of his credit- 
ors^ although it appeared he had acted under 
advice of counsel, and the transferee had sur- 
rendered the goods without suit by the assignee. 

,2. If the advice of counsel will be a protec- 
tion in any case, it must be shown that the 
bankrupt acted on it in good faith, believing he 
had a legal right to do what he did, and the 
question must be one of sufficient delicacy to 
rebut all possible fraudulent intent in seeking 
the advice. 
[Cited in Re Jessup, 19 Fed. 96.] 

In bankruptcy. On petition for discharge 
[of Michael Finn] and specifications in oppo- 
sition thereto. The specifications of opposi- 
tion are three in number: 1. A fraudulent 
preference to Edward Ryan and Peter Ruppe, 
who were creditors of his or under liability 
for him, by way of a chattel mortgage of 
his goods. 2. A sale to the same parties of 
goods of the value of about one thousand 
dollars, with a view to prefer them and to 
prevent the said property from coming to the 
hands of the assignee, and being distributed 
under the bankrupt act in satisfaction of his 
debts. 3. The collection of moneys due the 
estate after the bankruptcy, and applying the 
same to his own use. 

LONGYEAR, District Judge. The bank- 
rupt, on his final examination, states as fol- 
lows: "Some few days previous to the filing 
of my petition in bankruptcy I gave a chattel 
mortgage to Edward Ryan and Peter Ruppe 
for one thousand dollars, to secure them for a 
note for that amount which they had previ- 
ously endorsed for me. After filing the pe- 
tition I sold the same parties goods to the 
amount of one thousand and ten dollars. I 
suppose their object was to secure themselves 
for their endorsement, and my object was 
not to prevent their doing so if they could get 
it. The mortgage was cancelled at the time 
of the sale of the goods to the said parties." 
He also states that the value of goods so 
sold to Ryan and Ruppe was afterward paid 
by them to the assignee, and that what he 
did in giving the chattel mortgage and sale 
of goods was done by him under advice of 

1 [Reprinted by permission.] 



counsel. He also states that after the bank- 
ruptcy he collected about six hundred dol- 
lars in money, four hundred and fifty dollars 
of which he paid over to the assignee, eighty 
dollars converted to his own use, fifty dollars 
"for sundry small bills previously incurred" 
and the balance to his attorneys for services 
in connection with the bankruptcy proceed- 
ings. 

It does not need argument to show that 
the foregoing fully sustains the specifications 
The fact that the property was surrendered 
by Ryan and Ruppe in no manner does away 
with the effect of the bankrupt's act in giving 
them the fraudulent preference. As to the 
statement that he acted on the advice of 
counsel, it is sufficient to observe that it is 
not made to appear that he did so in good 
faith, believing that he had a legal right to 
do what he did; neither can it be well con- 
ceived that so flagrant a violation of law, 
and of the most common principles of hon- 
esty and fair dealing toward his other cred- 
itors, could have been done in good faith, 
\yhether with or without legal advice. The 
petition for a discharge is denied. 



FINNAGAN (CARROLL v.). See Case No. 
2,453. 

FINNIE (RUMFORD CHEMICAL WORKS 
v.). See Case No. 12,130. 

FIRE ASS'N (HARRINGTON v.). See Case 
No. 6,106. 

FIRE INS. CO. (LEWIS v.). See Case No. 
8,323. 

FIREMEN'S FUND INS. CO. (ROBBINS 
v.). See Cases Nos. 11,881 and 11,SS2. 



Case No. 4,796. 

In re FIREMEN'S INS. CO. 

[3 Biss. 462; 8 N. B. R. 123; 5 Chi. Leg. 
News, 205; 6 Am. Law T. Rep. Ill; 7 Am. 
Law Rev. 567.] x 

District Court, N. D. Illinois. Feb. 1873. 

Insurance — Assignee in Bankruptcy cannot 
Waive Conditions — Should Examine Proofs 
— Year-Clause — Effect of Proof of Debt- 
Adjustment— Effect op Waiver by Company 
— Contested Claim— Practice. 

1. The terms and conditions of an insurance 
policy remain binding upon the insured after 
adjudication of bankruptcy to the same extent 
as before. The policy holder is bound by the 
terms of his contract. 

2. Though an insurance company may, while 
solvent, waive the performance of conditions 
the assignee has no such power. 

3. Even where proofs have been furnished 
and losses adjusted before adjudication, it is 
the right and duty of the assignee to examine 
and revise such proofs and adjustment, and to 
call for further proof if the claim is not clearly 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
567, contains only a partial report.] 
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made out, or there is any evidence of lack of 
-entire good faith. 

4. A clause in a policy limiting the right of 
Action to one year from the loss is valid as a 
limitation, but proof of the debt in bankruptcy 
is equivalent to the commencement of a suit. 
Failure or neglect to make such proof, or bring 
suit, however, within the time limited, bars the 
claim as effectually as failure to sue if the 
company were solvent. 

[Cited in Re Brunquest, Case No. 2,055.] 

5. If the loss has been adjusted before the 
filing of the petition in bankruptcy, such ad- 
justment is a settlement and a waiver of the 
limitation clause. 

[Cited in Re State Ins. Co., 1G Fed. 758.] 

6. After such adjustment in good faith, the 
«laiin can be proven without regard to the 
limitation clause in the policy. 

7. If, however, the proof was not submitted 
until after petition filed, the assignee cannot 
make an adjustment or agreement upon which 
an action can be maintained. 

8. A company while solvent may waive the 
proofs required by the policy, and where^ there 
is clear evidence of such waiver shown m the 
proof of debt in bankruptcy the debt should be 
allowed, subject to the right of the assignee to 
make inquiry into all the facts touching such 
alleged waiver. 

9. If the assured shows such waiver regular- 
ly made in good faith by the company while it 
had the right so \o do, the assignee should al- 
low the claim, otherwise not. 

10. The proper practice where the assignee 
•wishes to contest any claim of the above classes 
is to ask that the claim be expunged under the 
34th rule in bankruptcy. 

In bankruptcy. 

Tenneys, Flower & Abercrombie and Geo. 
W. Smith, for creditors. 
Hoyne, Horton & Hoyne, for assignee. 

BLODGETT, District Judge: Several ques- 
tions of importance in the settlement of the 
affairs of this company, as well as other 
bankrupt insurance companies now in this 
court, have been certified up from the reg- 
ister for the opinion and direction of the 
court The policies issued by the Firemen's 
Insurance Company contain the following 
clauses: 

"Ninth— Persons sustaining loss or dam- 
age by fire shall forthwith give notice of 
said loss to the company, and as soon there- 
after as possible render a particular account 
of such loss, signed and sworn to by them, 
stating whether any and what other insur- 
ance has been made on the same property- 
giving copies of the written pprtion of all 
policies thereon; also the actual cash value 
of the property and their interests therein; 
for what purpose and by whom the building 
insured, or containing the property insured, 
and the several parts thereof, were used at 
the same time of the loss; when and how the 
fire originated; and shall also produce a 
certificate, under the hand and seal of a 
magistrate or notary public nearest to the 
place of the fire, not concerned in the loss 
as a creditor or otherwise, nor related to the 
assured, stating that he has examined the 
circumstances attending the loss; knows the 



character and circumstances of the assured, 
and verily believes that the assured has 
without fraud sustained loss on the proper- 
ty insured to the amount which such magis- 
trate or notary public shall certify. The 
assured shall, if required, submit to an ex- 
amination or examinations under oath by 
any person appointed by the company, and 
subscribe to such examinations when re- 
duced to writing, and shall also produce 
their books of account and other vouchers, 
and exhibit the same for examination at the 
office of the company, and permit extracts 
and copies thereof to be made. The assured 
shall also produce certified copies of all bills 
and invoices, the invoices of which have 
been lost, and shall exhibit all that remains 
of the property which was covered by this 
policy, damaged or not damaged, for ex- 
amination, to any person or persons named 
by the company." 

"Twelfth— It is furthermore hereby ex- 
pressly provided and mutually agreed, that 
no suit or action against this company, for 
the recovery of any claim by virtue of this 
policy, shall be sustainable in any court of 
law or chancery unless such suit or action 
shall be commenced within twelve months 
next after the loss shall occur, and, should 
any suit or action be commenced against 
this company after the expiration of the 
aforesaid twelve months, the lapse of time 
shall be taken and deemed as conclusive 
evidence against the validity of such claims, 
any statute of limitation to the contrary 
notwithstanding." 

These clauses, with some slight modifi- 
cations of phraseology, have been inserted 
for many years past in nearly all policies 
issued by fire insurance companies, and their 
binding effect as essential parts of the con- 
tract has been frequently sustained by the 
courts. 

The ninth clause imposes a condition prec- 
edent to be performed by the assured before 
any right of action accrues under the policy. 
It is true the company may waive the per- 
formance of thte condition, and many cases 
are found in the books where the courts 
have decided what acts amounted to a waiv- 
er in, those cases, but the principle is well 
established that, unless waived by the com- 
pany, the notice and proofs of loss must be 
furnished by the assured, as a prerequisite 
to his right of action on the policy. Mason 
v. Harvey, 8 Welsb., H. & G. S19; "Well- 
come v. People's Ins. Co., 2 Gray, 480; 
Spring Garden Mut Ins. Co. v. Evans, 9 
Md. 1; Boyle v. N. C. Mut Ins. Co., 7 Jones 
(N. C.) 373; Smith v. Haverill Ins. Co., 1 
Allen, 297; Desilver v. State Mut Ins. Co., 
3S Pa. St 130; 2 Greenl. Ev. § 406, and notes. 
The questions now submitted to the court 
are as follows: 

1. Ought the assignee to allow and pay a 
claim for a loss arising under a policy where 
no proof of loss, as required by the ninth 
clause, has been submitted to the company 
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or assignee, nor any proof of debt made in 
the proceedings in bankruptcy, nor suit com- 
menced, within twelve months after the loss 
occurred? 

2. Ought the assignee to allow and pay 
a claim for a loss arising under a policy 
where the assured has furnished either to 
the company before adjudication, or to the 
assignee afterwards, the proofs of loss re- 
quired by the ninth clause of the policy, 
but has not proved his claim in bankruptcy 
nor commenced suit within twelve months? 

3. Ought the assignee to pay such claim 
where no proofs of loss have been furnished 
either to the company or assignee, but the 
assured has proved a claim in bankruptcy 
in the ordinary form prescribed by the rules 
within twelve months after the loss oc- 
curred? 

There can be no doubt that the terms 
and conditions of the policy remain binding 
upon the assured to the same extent whether 
the company is adjudicated bankrupt or re- 
mains solvent; in other words, the policy 
holder must recover, if at all, by the terms 
of his contract. 

The ninth clause was undoubtedly adopted 
by the insurance companies for the purpose 
of compelling the assured to furnish the 
company with all the facts and details in 
regard to the nature and extent of the loss 
sustained, and a full disclosure of all the 
circumstances affecting the right to indem- 
nity; and the assignee in bankruptcy, who 
must be supposed to be an entire stranger 
to the transaction up to the time of his 
appointment, must certainly need the in- 
formation called for by this clause much 
more than the company, who, through its 
agents and officers, placed the risk. They 
may be presumed to know something about 
the nature of the risk and probable loss 
under it, but no such knowledge can be 
presumed against the assignee. It is the 
duty of the assured to furnish such proof 
as the terms of his policy require, and bring 
himself within the terms of his contract 
As I said before, the company, by its offi- 
cers, can waive this proof, but I am very 
clear that an assignee can make no such 
waiver. His duty requires him to allow and 
pay no claim for losses unless the assured 
first furnishes all the proofs and submits, 
on request, to the examination provided for. 
As an officer of the court, he can allow no 
claim or debt upon his own information 
or knowledge, and can waive the perform- 
ance of no condition which the assured is 
bound to perform in order to vitalize his 
demand. Even where proofs have been 
furnished, and losses adjusted before ad- 
judication, especially if such adjustment 
was made after the intervention of actual 
insolvency, as is the case in most of the 
companies before this court, it would un- 
doubtedly be the right and duty of the 
assignee to examine and revise such proofs 
and adjustments, and call for further proof 



if the claim was not clearly made out, or 
there was any evidence of the lack of entire 
good faith in the adjustment 

The twelfth clause, commonly spoken of 
as the "year clause," has been so frequently 
held valid by the courts as a limitation 
of the right of action by contract as hardly 
to require authorities. Fullam v. New York 
Union Ins. Co., 7 Gray, 61; Brown v. Roger 
Williams Ins. Co., 5 R. I. 394; Brown v. Hart- 
ford Fire Ins. Co., Id.; Brown v. Savannah 
Mut Ins. Co., 24 Ga. 97; Northwestern Ins. 
Co. v. Phoenix Oil & Candle Co., 31 Pa. St. 
448. As no suit can be maintained against 
the bankrupt after adjudication, except such 
as may be prosecuted by leave of the bank- 
rupt court, proof of debt in bankruptcy 
must be deemed equivalent to the com- 
mencement of a suit, within the spirit and 
meaning of the twelfth clause, and if the 
company is in bankruptcy, a failure to make 
such proof, or bring a suit, within twelve 
months from the time loss accrued, bars the 
claim as effectually as would failure to sue 
if the company were not in bankruptcy. 

I do not intend now to determine the effect 
of bringing suit against the company after 
adjudication as a saving act against the 
limitation of the twelfth clause, as such 
cases are probably not numerous, and may 
rest on facts peculiar to themselves. 

From what I have already said, it is clear 
that a negative answer must be given to 
the first question. As to the second proposi- 
tion, where proofs of loss have been furn- 
ished either before adjudication to the 
company, or afterward to the assignee, but 
no proof of the claim made in bankruptcy, 
it seems to me that if the assured has furn- 
ished his proof of loss, and his loss has 
been adjusted, the amount determined and 
agreed upon before the petition in bank- 
ruptcy is filed, and while the company is 
acting through its officers, a suit may after- 
wards be maintained upon such adjustment 
for a balance struck on settlement The 
parties have agreed upon the amount due 
under the policy while they were both com- 
petent to make such agreement, and a suit 
may be maintained on such agreement at 
any time within the statutory limitation. 
And I am of opinion that if the loss had 
been duly and regularly adjusted in good 
faith, before the company was adjudicated 
a bankrupt, the claim can be proven like any 
other debt, without regard to the year clause 
of the policy. But if the proofs of debt 
were not submitted or acted upon until after 
the petition was filed in bankruptcy, I think 
that, while the assignee may examine and 
pass upon such proofs for certain purposes, 
he cannot make an adjustment or agree- 
ment to pay, upon which an action could be 
maintained, and the assured, in order to- 
preserve his claim, must not only present 
his proofs under the ninth clause, but must 
also make his proof in bankruptcy, as the 
substitute or equivalent for the commence- 
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raent of a suit within twelve months under 
the twelfth clause. The principle on which 
I hold that an adjustment of the loss by 
the company is a waiver of the year clause, 
is, that the law will imply a promise by the 
company to pay the sum at which the loss 
is adjusted as a new contract arising out 
of the old one; but this principle does not 
apply to the assignee, as he has no right 
to make an express promise of that kind, 
and the law will not imply one against him 
from what he may do. I therefore think 
that when the assured has furnished his 
proofs of loss to the assignee, but has failed 
to follow them up by proofs of his claim in 
bankruptcy, within twelve months from the 
time of loss, his claim is barred by the year 
clause. 

As to the third proposition, where no 
proofs of loss have been furnished to the 
company or assignee, but the assured has 
proved up his loss as a debt against the 
estate in bankruptcy, under the rule of the 
bankrupt- court This case is similar in 
principle to the bringing of a suit against 
the company for loss on a policy without 
compliance with the ninth clause. 

As I have said before, a company while in 
control of its affairs may waive the proofs 
required by the ninth clause, and cannot 
afterwards insist upon such proof as a con- 
dition precedent to bringing a suit; and in 
cases where there is clear evidence of a 
waiver of the preliminary proof shown in 
the proof of debt, I think the debt should 
be allowed, subject to the right of the as- 
signee to have inquiry made into all the 
facts touching such alleged waiver; or, to 
illustrate my meaning, if suit is brought on 
a policy, the plaintiff must aver and prove 
that he has given notice and proof of loss 
as required by the ninth clause, or aver and 
prove a waiver of such notice and proofs. 
When he substitutes proof of a claim in 
bankruptcy for such suit, he must show 
either compliance with the ninth clause or 
a waiver of it; and if the waiver is aptly 
alleged, and stands the ordeal of investiga- 
tion as to whether it was regularly made in 
good faith, the assignee should pay the poli- 
cy. But if there is no evidence of waiver 
by the company while it had the right to 
make such waiver, it appears very clear to 
me that the assignee has no right to pay 
the claim unless the assured shows that he 
has complied with the prerequisites of the 
ninth clause, and the allegations of the as- 
sured in that regard may be inquired into 
by the assignee, and if it appears that the 
proofs of loss have not been duly furnished, 
or waived, he should not pay the claim. 

The proper practice in cases where the 
assignee wishes to contest any claim of the 
nature referred to under either of the fore- 
going propositions, is to ask that the claim 
be expunged under the thirty-fourth rule of 
the general orders in bankruptcy, and pro- 
ceed as in that rule directed. 
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FIREMEN'S INS. CO. v. HEMINGWAY 
et al. 

E8 Ins. Law J. 520; 8 Reporter, 741.] 
Circuit Court, S. D. Mississippi. Nov. Term, 

187S. 
Foreign Insurance Companies— Fond Deposited 
fou Protection op Domestic Policy Holders 
— Assignment — Insolvency op Company — 
Bankruptcy— Duty op State Treasurer. 
[1. The sum of money which a foreign insur- 
ance company is required by the Mississippi 
statute (Code 1871, § 2446 et seq., as amended 
by the Acts of 1873 and 1S74) to deposit with 
the state treasurer is intended, under the scheme 
of the statute, as a protection to domestic policy 
holders insured by agents authorized to do 
business in the state in the manner prescribed 
by the statute; and in case of the company's 
insolvency or withdrawal from further busi- 
ness in the state the fund is only to be charged 
with unpaid losses and unearned premiums due 
to such policy holders, as distinguished from 
policy holders insured by other agents out- 
side of the state ] 

[2. The company, on withdrawing from busi- 
ness in the state, and giving the required no- 
tice of intention to withdraw the fund, may 
make a valid assignment thereof to another 
company which succeeds to its business in the 
state; nor is such assignment invalidated, ei- 
ther in equity or under" the state statute, by the 
fact that it is made expressly subject to all 
accrued charges in favor of the domestic policy 
holders.] 

[3. The fact that within four months after 
making the assignment the company is de- 
clared a bankrupt does not render the assign- 
ment void as to foreign creditors who seek to 
attach the fund, for the assignee in bankruptcy 
is the only person entitled under the bankrupt 
law to question the validity of the assignment.] 

[4. A subsequent assignment of the fund, 
made by the assignee in bankruptcy to the origi- 
nal assignee, is but a confirmation of the origi- 
nal title, derived from the same source, and 
is no more to be questioned than the original 
assignment.] 

[5. The state treasurer, in determining pur- 
suant to the statute what claims constitute 
charges upon the fund, acts in a quasi judicial 
capacity, and is not personally liable for money 
paid out under an honest mistake as to his 
duty, especially when advised by the law offi- 
cers of the stat° that the claims in question are 
a proper charge on the fund.] 

[C. Another insurance company, which takes 
the balance of the fund by a valid assignment, 
is entitled thereto, as against subsequent at- 
tachments for claims upon policies issued out- 
side the state, and which did not, therefore, 
constitute charges upon the fund under the 
state statute.] 

The following additional facts, from E. R. 
Bowen, of counsel for plaintiff, will more 
fully explain this case. The bill for injunc- 
tion was originally drawn to be filed in a 
United States court, but no United States 
judge could be found in the state at the 
time, and it was deemed necessary to resort 
to a state court to save the fund. The state 
supreme court, in a suit by one of the claim- 
ants, has held that the language of the stat- 
ute, "at the expiration of thirty days from 
the publication" the treasurer "shall proceed 
to pay," etc., means thirty days after the- 
expiration of the sixty days notice. About 
§3,000 had been paid out within five days 
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after the expiration. The claimants tinder 
policies issued in other states insisted that 
by transferring the ownership to citizens of 
Mississippi they were within the protection 
of the deposit law. It appears that but one 
of the claims by agents for unearned pre- 
miums had been returned canceled with the 
agent's certificate, while the claims included 
policies previously canceled and taken up by 
the insolvent and its reinsurer. Some of the 
claims were in suit by attachment, and were 
paid before trial. 

Marcellus Green and George F. Harding, 
for plaintiff. 

T. C. Catchings, Atty. Gen., Nugent & 
McWillie, Pitman & Pitman, Smith & Klein, 
O. B. Sansom, and Barrows & Smythe, for 
defendants. 

HILL, District Judge. This cause is sub- 
mitted upon bill amended, and supplemental 
bill, answers, exhibits, and proofs, from 
which the following facts appear: 

The Globe Insurance Company, chartered 
and doing business under the laws of Illi- 
nois, desiring to transact business as insur- 
ers against loss by fire in this state, thi'ough 
agencies located in this state, in pursuance 
of the statutes of this state, on or about the 
15th day of April, 1875, complied with said 
statutes, under the requirements of which 
said company deposited with the treasurer 
of this state the sum of $15,000 in the war- 
rants of this state, drawn upon the treasurer, 
who gave a certificate therefor as required 
by law, drawing six per cent, interest, the 
payment of which the statute guaranteed to 
whoever might be determined entitled there- 
to as provided by the statute. [Laws Miss. 
1875, p. 72.] Whereupon said company, 
through its duly appointed agents, Messrs. 
Barrows & Smythe and others, commenced 
taking risks and issuing policies of insurance 
against loss by fire within the state of Mis- 
sissippi, and so continued until March 1, 
1870, when said business ceased, and after 
which time no further policies were issued 
or business done in this state through said 
agents. Soon thereafter the company noti- 
fied the defendant, W. L. Hemingway, the 
then treasurer of this state, of its intention 
to cease doing business in this state, and to 
withdraw said deposit as provided by statute. 

On the 27th day of April, 1870, the 'Globe 
Insurance Company for certain considerations 
transferred and assigned said certificate of 
deposit to the Union Insurance Company, 
the name of which was afterward changed 
to the "Firemen's Insurance Company," the 
present complainant A part of the consid- 
eration of such assignment was that .the com- 
plainant should reinsure the policy-holders 
who had taken out policies through the 
agents so appointed in the state of Missis- 
sippi, and doing business under the statutes 
of this state, and which was accordingly 
done. Said assignment was made subject to 
all the legal claims and demands on said fund 



binding thereon under the statutes of this 
state. Notice of said assignment was given 
to Hemingway, as treasurer, about the 29th 
of May, 1876. The state treasurer, on the 
31st of May, 1876, being satisfied that the 
Globe Insurance Company had become insol- 
vent, in pursuance of the statutes of the 
state as amended in relation to such insur- 
ance company, gave notice by publication in 
the Clarion, a newspaper published in Jack- 
son, to all persons having claims upon said 
company, and founded upon losses on policies 
issued, and for unearned premiums thereon, 
to the end that the same might be allowed 
and paid out of said fund as provided by 
law; and on August 4th, 1S70, said treas- 
urer did allow and pay to claimants upon 
said fund as follows: to Sherman H. Parisot, 
$2,099.16; to Wm. Mullen, $105.62; to Bar- 
rows & Smythe, $240.32; to Morris Bros., 
agents, $459.57, and to A. L. Davis, $27.19. 
It further appears that on or about the 27th 
of May, 1S7G, a petition was filed by credit- 
ors of the Globe Insurance Company in the 
district court of the United States for the 
northern district of Illinois, to have said 
company declared a bankrupt, and upon pro- 
ceedings had thereunder said company was 
adjudicated a bankrupt [case unreported], 
and Robert E. Jenkins was duly appointed 
assignee thereof. That a litigation was aft- 
erward had between said Jenkins, as such 
assignee, and said complainant in reference 
to said fund, in said district court in which 
said adjudication was had, which resulted in 
a conveyance of all the interest which said 
assignee took in said fund to the complainant 
On May 22, 1876, Peyton S. Davidson, Nich- 
olas Springer, and E. C. Carroll, and on May 
27, 1876, Wm. E. & W. B. Hamilton and 
James La Burge, Jr., respectively instituted 
their several suits in the circuit court of 
Warren county, in this state, by original at- 
tachments against said Globe Insurance Com- 
pany, and said Hemingway as garnishee, and 
to which said Globe Insurance Company in- 
terposed its plea of general issue, and said 
Hemingway made answer as such treasurer 
that he had in his hands said funds. These 
several suits were brorght to recover the 
amount of losses alleged to be due upon cer- 
tain marine policies of insurance issued by 
the Globe Insurance Company through its 
agents in the city of Chicago. On Novem- 
ber 29, 1876, judgments were rendered in said 
suits, and against Hemingway as garnishee, 
in favor of La Burge for $661.40 and costs; 
in favor of W. E. & W. B. Hamilton for 
$625.25 and costs; in favor of E. C. Carroll 
for $1,694.35 and costs; in favor of Nicholas 
Springer for $662.44 and costs; in favor of 
said Davidson for $2,175 and costs. On Au- 
gust 16, 1876, complainant filed her bill in 
the chancery court of Hinds county, against 
Hemingway, treasurer, and other defend- 
ants, with some others whose claims have 
been compromised and need not be further 
noticed in the progress of this cause. 
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The bill charges a combination between 
Hemingway and his co-defendants to de- 
fraud complainant out of her just rights to 
said fund; charges that Hemingway paid 
out the sums on the 4th of August to those 
not entitled, and without proof of their being 
a lien upon the fund, and in fraud of com- 
plainant's rights, and seeks to hold him per- 
sonally liable therefor; charges that the 
sums claimed under the attachment suits 
were not charges upon the fund. The bill 
prays for the writ of injunction to restrain 
said Hemingway, as such treasurer, from 
further proceeding to pay out said fund un- 
til the matters in relation thereto should be 
heard and determined by the court, which 
writ was duly granted, issued, and served, 
and is now in force. The bill further prays 
that upon the hearing, the said contract and 
. assignment made on the 27th of April, 1876, 
between complainant and the Globe Insur- 
ance Company, be held valid and binding; 
that the legal and equitable rights of the 
claimants to said fund under the law be de- 
termined and settled by the court, and the 
residue of the fund, after all proper charges 
are paid, to be paid over to complainant 
Hemingway answered the bill, admitting 
that he had made the payments to Parisot, 
Barrows & Smythe, Morris Brothers, Davis, 
and Muller, as charged; but denying all 
fraud, and insisting that said payments were 
a lien upon the fund, and properly paid upon 
legal and proper proof; that in his action 
in regard thereto he acted in a quasi judi- 
cial capacity, and hence was not personally 
responsible for any mistake of judgment into 
which he may have fallen. The other de- 
fendants answered denying the fraud char- 
ged, and insisted that they were respectively 
entitled to the payments received by them. 
The attaching creditors also answered deny- 
ing all fraud, and insisting that tlie claims 
upon which their suits were founded were 
Just, and a lien upon said fund. Parisot by 
cross bill set up a claim for loss paid for 
salvage of a steamer covered by his policy. 
After issues were made, and before hear- 
ing, the cause was removed to this court 
Complainant filed her amended and supple- 
mental bill, which, after reciting the alle- 
gations of the original bill, charges tiiat'after 
the filing of the original bill, by fraud and 
collusion between Hemingway and the plain- 
tiffs in said attachment suits, the said judg- 
ments against the Globe Insurance Company 
and Hemingway, treasurer and garnishee, 
were obtained, and that the same are void, 
and constitute no just demand or charge upon 
said fund as against complainant's rights. 

To this bill Hemingway answered, reiter- 
ating the statement of his original answer, 
and denying all fraud in relation to obtain- 
ing the judgments in the attachment suits. 
The plaintiffs in said judgments in attach- 
ment, answered the amended and supple- 
mental bill denying all fraud, insisting that 
said judgments are valid, and a demand, and 



a legal charge upon said fund, and that the 
judgments are res adjudicata, and cannot 
be inquired into in this suit Complainant 
has filed her answer to the cross bill of 
Parisot, and issues joined on the several an- 
swers. The pleadings and proofs are un- 
usually voluminous, but the foregoing com- 
prises all that need be stated to an under- 
standing of the questions presented, and 
argued with ability by the different counsel 
representing the respective interests in- 
volved. 

The first question presented is as to the- 
title of complainant to the funds deposited 
with the treasurer; for if she has no title 
the bill must be dismissed. Neither of the 
conveyances under which complainant 
claims is denied; but it is insisted by de- 
fendants' counsel that the assignments were 
made subject to the claims that might be on 
the fund under the laws of this state. Whilst 
a negotiable instrument must be uncondi- 
tional, such is not necessary to transfer a 
claim of the kind under consideration. The 
assignments are good on their face under 
the state statute, and are certainly good as 
equitable assignments. It is, however, urged 
that the first assignment was void under the 
bankrupt law, and that the second cannot 
be set up under the amended and supplemen- 
tal bill. To the first objection it is only nec- 
essary to state that no one except the as- 
signee in bankruptcy could maintain this ob- 
jection, and this, under the sanction of the 
bankrupt law, he has waived by assigning- 
all the interest he took under the assignment 
to him, to the complainant 

To the second objection it is only necessary 
to state that the assignment by the assignee 
in bankruptcy was but a confirmation of the 
same title, derived from the same source, 
and is unlike a title derived from a differ- 
ent person, and of a different character. I 
am satisfied that nothing is shown to defeat 
complainant's title to whatever balance may 
remain of said fund after all the legal claims 
upon it existing on April 27, 1S7G, .shall have 
been satisfied, which brings us to the much 
more difficult question of determining what 
these claims are, and this involves a con- 
struction of the insurance laws of this state, 
but few of which have received a construc- 
tion by our supreme courts. Section 2442 of ■ 
the Code of 1871, reads as follows: "It shall 
not be lawful for any agent of any insurance 
company incorporated by any other state 
than the state of Mississippi, directly or in- 
directly to take risks or transact any busi- 
ness of insurance in this state without first 
procuring a certificate of authority from the 
auditor of public accounts; and before ob- 
taining such certificate, such agent shall 
furnish to the said auditor a statement under- 
the oath of the president or secretary of the 
company for which he may act, which state- 
ment shall show: 1. The name and locality 
of the company. 2. The amount of its cap- 
ital stock. 3. The amount of- its capital 
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stock paid in. 4. The assets of the com- 
pany, including first, the amount of cash on 
hand, and in the hands of agents or other 
persons; second, the real estate unincum- 
bered; third, bonds owned by the company, 
and how they are secured, with the rate of 
interest thereon; fourth, debts of the com- 
pany secured by mortgage; fifth, debts oth- 
erwise secured; sixth, debts for premiums; 
seventh, all other securities. 5. The amount 
of liability due or not due to banks or other 
creditors by the company. G. Losses adjust- 
ed and due. 7. Losses adjusted and not 
due. 8. Losses unadjusted. 9. Losses in 
suspense waiting for further proof. 10. All 
other claims against the company. 11. The 
greatest amount insured in any one risk. 
12. The greatest amount allowed by the rules 
of the company to be insured in any one 
city, town or village. 13. The greatest 
amount allowed to be insured in any one 
block. 14. The act of incorporation Of the 
company. 15. The certificate of deposit of 
the state treasurer, as hereinafter provided. 
The statement shall be filed in the office of 
said auditor, together with a written instru- 
ment under the seal of the company, signed 
by the president and secretary, authorizing 
such agent to acknowledge service of process 
for and on behalf of such company, consent- 
ing that the service of process upon such 
agent shall be taken and held to be as valid 
as if served upon the company, according to 
the laws of the state, and waiving all claim 
of error by reason of such service, and no 
insurance company or agent of any insur- 
ance company incorporated by any other 
state shall transact any business of insur- 
ance in this state, unless such company is 
possessed of at least one hundred and fifty 
thousand dollars of actual capital invested in 
stocks of at least par value, or in bonds or 
mortgages of real estate, with double the 
amount for which the same is mortgaged; 
and upon filing the aforesaid statement and 
instrument with the auditor, and furnishing 
him with satisfactory evidence of such in- 
vestment as aforesaid, it shall be the duty 
of said auditor to issue a certificate thereof, 
with authority to transact business of in- 
surance to the agent applying for the same." 
Section 2444 provides that such agent, be- 
fore taking any risks or transacting any 
business of insurance in this state, shall 
file in the office of the chancery clerk of the 
county in which he may desire to establish 
an agency for such insurance company, a 
copy of the statement filed with the auditor, 
which also must be published in some news* 
paper in the county. Section 2445 requires 
this statement to be served, filed and pub- 
lished annually. Section 244G requires that 
agents of such insurance companies before 
commencing business in this state should de- 
posit state warrants, or cash, with the treas- 
urer of the state, whose capital does not ex- 
ceed $250,000, $15,000, and those of larger 
capital $20,000, and for which the treasurer 



shall issue his certificate, and which shall 
remain on deposit as long as the company 
shall continue to do business in this state, 
and shall not be withdrawn until all losses 
upon such life, fire or marine risks shall be 
adjusted and paid, or adjudged by a court 
of competent jurisdiction in favor of said 
company, and then not until six months* no- 
tice shall have been given the treasurer of 
an intention of such withdrawal. Section 
2447 provides that when such deposit shall 
have been made, the treasurer shall issue his 
certificate of deposit therefor, with a state- 
ment on its face that the faith of the state 
is faithfully pledged for the redemption of 
the same, and bearing interest at the rate of 
six per cent per annum, payable annually. 
Section 2450 provides that when a judgment 
or decree shall remain unsatisfied for the 
space of thirty days after the rendition there- • 
of, that the plaintiffs may file with the state 
treasurer a transcript thereof, accompanied 
with the certificate of the clerk and sheriff 
of the county; that such judgment or de- 
cree remains unpaid, and that the fi. fa. has 
not been suspended by writ of error or ap- 
peal: that thereupon the treasurer shall pay 
the amount of said judgment or decree, in- 
cluding costs, and credit to the amount of 
the deposit, to be replaced in sixty days on 
notice to the agent, provided the treasurer 
shall not pay out more than the deposit in 
his hands, and shall not pay over any 
amount on such judgment or decree which 
may be stayed by injunction, appeal or writ 
of error, until the same shall have been 
finally determined. Section 2451 makes it a 
criminal offense to violate any of the pro- 
visions of the chapter of which these sec- 
tions compose a part It was soon found 
that companies making the deposit could 
withdraw and leave unearned premiums un- 
provided for, to amend which the act of 
1873, amendatory to the foregoing sections, 
provided that such unearned premiums 
should be a charge upon such deposit, and 
entitled to payment under section 2450. That 
act further provides that when any such in- 
surance company shall become insolvent, or 
shall appear so to the treasurer, he shall 
immediately give notice by advertisement in 
some newspaper of general circulation for 
sixty days, notifying all persons holding 
claims against such company for losses and 
unearned premiums to present the same to 
the treasurer duly certified, as required by 
the first section of the act, which is a cer- 
tificate from an agent of the company that 
the policy has been canceled or surrendered 
to an agent of the company, and showing the 
amount of the unearned premiums so due. 
That at the expiration of thirty days from 
the publication-, (which means after the end 
of the sixty days, and ninety days from the 
first publication,) he shall proceed to pay 
the claims against said fund, provided, if 
the fund is insufficient to pay all, first to 
losses; and if not enough for all of these. 
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then pro rata among them; if a residue shall 
remain after payment of losses, then to pay 
unearned premiums if enough for that pur- 
pose; if not, then pro rata upon them, and if 
enough to pay all these demands, and a sur- 
plus remains, to pay the same to the holder 
of the certificate of deposit. 

Another defect in these statutes soon ap- 
peared by the agents of the company leaving 
the state, or absconding, or concealing them- 
selves, so that the process provided for by 
section 2442 of the Code, above stated, (could 
not be served); so »the act of 1874 [Laws 
Miss. 1874, p. 16] amended this section, and 
provided for proceedings by attachment as 
in cases of foreign corporations and proceed- 
ings thereunder, and subjecting the treas- 
urer to the writ of garnishment I have 
given this full recital of these statutory pro- 
visions because all of them have more or less 
application to the questions here involved. 
These statutes form a scheme to a certain 
end, and must be construed together. That 
end is to give to insurance companies char- 
tered and doing business in other states an 
opportunity to establish agencies and do busi- 
ness in this state; but as a protection to our 
citizens from fictitious or insolvent companies 
created and doing business in other states, 
and to give to our citizens an opportunity to 
examine the law of their creation and their 
condition in every way, the sworn statement 
of their condition by their principal officers, 
with a copy of their charter, vis required to 
be filed with the auditor, and also in the ofllce 
of the chancery clerkineach'county in which 
the companies by their agents may desire 
to do business, and where liabilities may be 
incurred upon policies issued through such 
agents, that the companies may be sued, 
judgment obtained, and satisfaction had 
without the policy-holder having to go out 
of the state to obtain it; hence, the agree- 
ment for service of process, and the deposit 
to be made with the treasurer, and the mode 
of reaching the funds so deposited with him; 
and that those taking risks may know the 
amount of the risks for which the deposit is 
liable. In other words, it is to give as far 
as possible these foreign insurance com- 
panies the privileges, coupled with the lia- 
bilities, of companies chartered by this state. 
Such being the case, the deposit is intended 
only for those who may obtain their policies 
through the agents appointed and doing busi- 
ness in the state, and under the provisions of 
our statutes. No assignment or transfer of 
the fund so deposited can be made so as to 
defeat the claims upon it for satisfaction of 
losses, or unearned premiums upon the poli- 
cies issued by such agents as provided by 
these statutes. Nor can such company re- 
voke the powers of their agents so as to 
defeat the remedies provided by the stat- 
ute, although it may for any other purpose. 

So that in case such company shall cease 
to do business in this state, either by with- 
drawal of agencies or insolvency, any person 



holding a policy issued through such agent 
or agents, which has not expired, may can- 
cel the policy or surrender it to the agent, 
and demand the unearned premium, which I 
understand to be the amount of premium 
due for the unexpired term of the policy. 
The agent is required to estimate and cer- 
tify the amount due, and that the policy 
has been canceled or returned, which has 
the same effect This certificate is by law 
made evidence of the cancellation or return, 
and the amount of the unearned premiums, 
but if the agent should refuse to do this 
duty, the policy-holder, I have no doubt, 
may cancel or tender the return of the policy, 
and make proof of its value; his redress 
cannot be defeated either by the failure of 
the agent to do his duty or by the want of 
such agent After, however, all these de- 
mands have been satisfied, the fund in the 
hands of the treasurer is to be returned to 
the depositor or its assignee. It is the com- 
pany and not the agent that makes the de- 
posit, although the company acts through 
her agent, being incapable of any other 
action. After those are satisfied who have 
this special lien on this fund, I incline to the 
opinion that it is liable to other creditors of 
the depositor or its assignee, but under my 
view of the right of the parties to this suit 
the decision of this question is unneces- 
sary. 

Let these rules of law be applied to the 
facts of this case, and first as to the claims 
paid by the treasurer. It is admitted that 
the claims of Farisot are not founded upon a 
policy or policies issued by "an agent doing 
business under the provisions of 1 the stat- 
utes in this state, hence, under the construc- 
tion given to this statute, are not liens or de- 
mands upon this fund, and were improperly 
paid by the treasurer. The claim of Muller 
is of the same character, and its payment 
was consequently improperly made. The 
payment made to Davis was upon a policy 
issued by Phelan, an agent in Tennessee, 
who had no authority to do business in this 
state, and consequently was improperly 
made. The payment made to Morris Bros, 
was upon a certificate of Phelan, whose cer- 
tificate should not have been received as 
evidence, and there being no other evidence 
of the facts necessary to entitle any of said 
policy-holders to this fund, the payment of 
said claim was improper. The payment to 
Barrows & Smythe was made upon their 
own certificate for unearned premiums. The 
amount which is now shown by the proof 
to be for fees due them from the Globe In- 
surance Company was clearly not a claim 
upon the fund. It does not appear whether 
their claims for unearned premiums were 
upon policies issued by themselves or any 
other agent of the Globe Insurance Company 
doing business in this state under the stat- 
ute, nor does it suniciently appear whether 
or not the holders of the policies had can- 
celed or surrendered them, as provided by 
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law, to entitle them to these unearned pre- 
miums, so that the evidence upon which 
the payment was made is insufficient, and 
the payment was improperly made. The re- 
sult is that complainant is entitled to a de- 
cree against each of the parties to whom said 
payments were made, and who are parties 
to this cause, for the sums so improperly re- 
ceived by them, reserving, however, to Bar- 
rows & Smythe, and to Morris Bros., the 
right, if they can show by proof before the 
clerk as master, that any of the sums re- 
ceived by them were for unearned premiums 
on policies which had been canceled or sur- 
rendered by the policy-holders, and which 
policies had been issued by an agent doing 
business in this state under the provisions of 
the statute. 

Complainant's counsel insist that she is 
entitled to a personal decree against Hem- 
ingway, the treasurer, and whether she is 
or not, is a question of no little difficulty. 
I have no doubt that in all he did he 
acted in good faith, and did only what he 
believed to be his duty. The responsible 
and delicate duties imposed upon him by law 
are of a twofold character, partly ministerial 
and partly quasi judicial. The reception and 
payment out of the fund is ministerial; that 
of determining the question of insolvency, of 
to whom payment should be made, when 
not ascertained by a judgment or decree of 
some court, is in its nature judicial, and for 
a mistake on this subject, honestly made 
and free from fraud, as I believe was the 
case, I can not see that he should be any 
more liable than a referee or any other per- 
son exercising judicial or quasi judicial 
functions. The action of the treasurer in 
such case, it is time, is not that of a court, 
nor does his decision bind or conclude par- 
ties, who are left free to invoke the courts 
to determine and enforce their rights. No 
construction of the statutes has been given 
by the courts to guide him in his action. The 
complainant was requested to apply to the 
court to guard its interests, which she de- 
clines. The treasurer consulted the law offi- 
cer of the state, who advised him it was his 
■duty to make payment on the proofs he 
had. Under these circumstances I do not 
think the complainant should ask a personal 
decree against the treasurer, and I decline 
to make it, especially as the parties to whom 
the money was paid are able to return it. 
This brings us to the consideration of the 
judgments rendered in the attachment pro- 
ceedings by the circuit court of Warren 
county. It is conceded that the policies upon 
which these judgments were obtained, were 
issued by agents in St. Louis, Missouri, there- 
fore constituted no charge upon the fund, 
nor do the judgments thereon, unless it be 



upon the* surplus after payment of all the 
claims provided for by the statute. 

It is insisted by complainant's counsel, 
that the attachments were dissolved by the 
operation of the bankrupt law, having been 
sued out within less than four months of 
the commencement of proceedings in bank- 
ruptcy. As against the assignee in bank- 
ruptcy this would be true, but this is not 
a proceeding by the assignee in bankruptcy 
to set them aside. The complainant claims 
the fund by a title acquired prior to bank- 
ruptcy, and prior to the issuance of the 
attachments, and not having been a party 
to these attachment suits, is not affected by 
them; so that it is unnecessary to consider 
whether they are or are not valid judgments 
against the Globe Insurance Company, which 
is not dischargeable under the law, or is a 
valid and fixed claim upon the assets of 
the Globe in bankruptcy. As already held, 
the title of complainant became fixed upon 
this fund on the 27th of April, 1S76, subject 
to any prior demands upon it; hence these 
attachments and the judgments thereon 
could no more affect complainant's rights- 
than such attachments and judgments would 
have affected the rights of any other third 
party, who was a stranger to the liability 
and suit, and whose property had been 
seized under the attachments. 

The result is that the complainant must be- 
declared entitled to this fund free from these 
judgments. This leaves but a single ques- 
tion, and that easily disposed of, being the- 
cross bill of Parisot, setting up his claim 
for the amount claimed to have been paid 
him for salvage. The policy, under which 
it is claimed, was not issued through an 
agent in this state under the provisions of 
the statute; the claim, therefore, does not 
attach to this fund, and must be disallowed, 
and the cross bill dismissed at the cost of* 
the complainant therein. Each of the de- 
fendants to the bill will be taxed with the 
costs of making him a party, and those ac- 
cruing in his defense respectively, and the 
remaining costs by the complainant There 
being no claims shown to exist upon tho 
remaining funds in the hands of the treas- 
urer having priority to those of the complain- 
ant they will be paid over to her duly 
authorized officer, attorney, or agent, being- 
first subject to such costs as may be taxed 
upon the complainant 
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FIRST NAT. BANK v. CALDWELL et al. 

[4 Dill. 314.] 1 

Circuit Court, D. Nebraska. 1876. 

Equitable Moutgage— Deposit of Title Deeds 
— Judgment Liex. 

The plaintiff corporation, holding as security 
from its debtor certain railroad coupons, which 
were convertible into lands at the option of the 
holder, and which were so converted, and the 
deed taken in the name of the debtor, and not 
recorded, but deposited, in pursuance of an 
agreement to that effect by the debtor with 
the plaintiff, as a substituted security in place 
of the coupons, was held to be an equitable 
mortgagee, and to have an equity in the lands 
obtained for the coupons and embraced in the 
deed, superior to the lien of a general judg- 
ment creditor of the common debtor. 

The bill in this case is filed to establish 
an equitable lien upon certain lands describ- 
ed therein. The material facts are these: 
The defendant [Jonas] Gise, January 1st, 
1S74, made a loan of money from the plain- 
tiff, and, after various payments and re- 
newals, the amount became $2,500 on July 
loth, 1875, evidenced by two notes, payable 
in sixty and ninety days thereafter. Upon 
these notes a judgment was recovered by con- 
fession in this court, on November 15th, 1S75. 
An execution was thereupon issued on the 
20th, and returned on the 23d of November, 
1875, no property found. It appears that 
Gise, being the owner of certain railroad 
bonds with coupons attached, deposited the 
coupons with the plaintiff, as security for 
payment of this demand. These coupons be- 
ing convertible into lands at the option of 
the holder, by an arrangement between the 
parties interested, these coupons were with- 
drawn by Gise, and located by him upon the 
lands mentioned in the bill, with the agree- 
ment between the plaintiff and defendant 
Gise, that the deed from the railroad com- 
pany, as soon as obtained, should be de- 
posited, and the lands described therein be- 
come secmity for the payment of the debt 
in lieu of the coupons. Gise obtained a deed 
from the company, w T hich was deposited with 
plaintiff in pursuance of the agreement of the 
parties, and this deed is now held by the 
plaintiff. This instrument was never re- 
corded. Upon this state of facts the plaintiff 
claims a lien, in the nature of an equitable 
mortgage. The defendants, Caldwell, Ham- 
ilton & Co., obtained a general judgment, 
in the district court of Douglas county, 
against the defendant Gise, October 29th, 
1875, for $2,142.40 and interest, and on the 
3d day of November, 1875— twelve days be- 
fore the- plaintiff obtained its judgment- 
filed a transcript thereof in the clerk's office 
of Nuckolls county, where these lands are 
situated, and thereby the judgment became, 
it is claimed, a lien upon the property of the 
debtor in that county. It appears that the 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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consideration of the note upon wrhich this^ 
judgment was obtained, was money loaned 
in July, 1873, to Gise, by the defendants. 
This judgment remains unpaid. It is sought 
by the bill to postpone the lien of this judg- 
ment to the equitable lien claimed by plain- 
tiff. The bill alleges notice of this equity 
of plaintiff, on the part of Caldwell, Hamil- 
ton & Co. The answer fully denies notice on 
the part of the defendants. The plaintiff 
failed to make any proof to support the al- 
legations of the bill in that regard. 

J. M. Woolworth, for plaintiff. 
G. W. Ambrose and Clinton Briggs, for 
Caldwell, Hamilton & Co. 

DILLON, Circuit Judge. Counsel have 
largely argued this cause as if it involved 
the question whether the English doctrine 
of equitable mortgages, arising from the 
mere deposit of title deeds, prevails in the 
state of Nebraska. It may be admitted, for 
the purposes of this case, that the deposit of 
recorded title deeds, without more, will not 
create an equitable lien against the debtor, 
or a general judgment creditor of his v and 
yet the equity of the present cause is with 
the plaintiff. 

The plaintiff corporation held coupons, 
convertible into lands, as a specific security 
for its debt Without the debtor's consent, 
it could have converted these coupons into 
lands, and taken the deed in its own name. 
Both the plaintiff and Gise, however, thought 
it advantageous to exercise the option of ex- 
changing the coupons for lands. Gise made 
the selection of the lands, and the deed was 
taken in his name, but not recorded, and 
was delivered at once to the plaintiffs, and 
is now held by them in virtue of an agree- 
ment with Gise, made at the time, that the 
deed should be a substituted security in lieu 
of the coupons. Gise does not controvert the 
plaintiff's rights. The defendants, Caldwell, 
Hamilton & Co., do not dispute the above 
facts, but contend that their rights, as a gen- 
eral judgment creditor of Gise, without levy 
or sale, are superior to the plaintiff's. There 
is no statute of Nebraska which, in terms, 
giv.es such effect to a general judgment lien, 
nor any decision of the supreme court of the 
state that a judgment lien overrides existing 
specific equities in lands, in favor of others. 
The plaintiff's rights, as the equitable mort- 
gagee of the lands, or having an equitable 
lien upon them, are superior to the rights of 
a general judgment creditor, who has not 
become a purchaser under the judgment, in 
good faith, and without notice of the rights 
of the equitable mortgagee. Brown v. 
Pierce, 7 Wall. [74 U. S.] 205, 217. Decree 
for the plaintiff. 

NOTE. The question, in the foregoing cause, 
as to the respective rights of the equitable mort- 
gagee and the judgment creditor, was very 
fully argued, and t'le following, on that point, is 
condensed from Mr. Woolworth's "brief: 

The rule in England is stated by Sir Edward 
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Sugden, when loid chancellor of Ireland, in 
Abbott v. Stratten, 9 Sugd. Dec, 3 Jones & L. 
603, 614. He says: "Does such a mortgage 
take precedence, or not, of the subsequent judg- 
ments, however bona fide they may be, and 
supposing them to have been obtained for valu- 
able consideration, and without notice of the 
equitable mortgage? I can only say that, ever 
since I have been in the profession, I have con- 
sidered that a settled point; and down to the 
time a question was raised upon it, in Whit- 
worth v. Gaugain, reported in Craig & P. 330, 
I never entertained a doubt upon the subject; 
and I have repeatedly acted in this court upon 
the rule that an agreement binding property for 
valuable consideration, though equitable only, 
will take precedence over a subsequent judg- 
ment, whatever may be the consideration for 
it, and whether obtained in invitum or by con- 
fession. This is not denied to be so in the case 
of a purchase, and . an equitable mortgage is, 
pro tanto, a purchase in the strict sense of the 
term. The agreement (for that is really the 
question) is, in this court, the mortgage — it is 
the pledge. The mere legal operation of the in- 
strument goes for nothing; the agreement itself 
is, in the view of a court of equity, equivalent 
to the execution of a mortgage. It would be 
pedantry to go through the cases on this subject, 
after the full review of them in the case to 
which I have referred, when it was before Vice 
-Chancellor Wigram. I must, therefore, over- 
rule the master's report, and declare that this 
is a valid, equitable mortgage, binding on the 
property as against subsequent judgment cred- 
itors." 

The case referred to by the lord chancellor, 
In Whitworth v. Gaugain, 3 Hare, 416, states 
not only the rule, but the reason of the rule, 
with that satisfactory fullness and precision 
for which Vice Chancellor Wigram was very 
distinguished; and as in his judgment he con- 
siders all the arguments which might be in any 
way alleged, I shall set them out here: 

"The more I consider the case, the more satis- 
fied I feel that I stated the general principle 
correctly, in Langton v. Horton f5 Beav. 9], 
when I said that a creditor might, under his 
judgment, take in execution all that belonged 
to his debtor, nothing more. He stands in the 
place of his debtor. He only takes the property 
of his debtor subject to every liability under 
which the debtor himself held it. First, take 
the case of an ordinary trust. It could not for 
a moment be contended that this court would 
not protect the interest of the cestui que trust 
against the judgment creditor of the trustee. 
The judsment of Lord Cottenham, in New- 
lands v. Paynter [4 Mylne & C. 408], is decisive 
upon that point, and the other cases cited at 
the bar prove the same thing. Secondly, take 
the case of a purchaser for value before con- 
veyance. Lodge v. Lyseley [4 Sim. 70] is an 
authority, if authority could be wanting, to 
show that the equitable interest of such a party 
will be preferred in equity to the claim of the 
judgment creditor of the vendor. Again, take 
the case of an equitable charge to pay debts, 
or legacies, or any other equitable interest, ex- 
cept that of an equitable mortgagee, and I 
apprehend the right of the equitable incum- 
brance to be preferred to the judgment credit- 
or of the debtor in whom the legal estate in 
the property charged might be, will be, as in- 
deed it properly was, admitted. And if such 
equitable interests are thus protected, upon what 
principle is the equitable mortgagee to be ex- 
cluded from the like protection? Unless I mis- 
understand the report of the case of Williams 
v. Craddock [unreported] the counsel, as well 
as the court, were of the opinion that an inter- 
est by way of an equitable mortgage was en- 
titled) in this court, to the same protection 
against judgments as other equitable claim- 
ants. 

"In the argument of this case both parties 
referred to, and drew conclusions from, the 



proposition thnt, in a court of equity, a pur- 
chaser for value, who obtains a conveyance of 
the legal interest without notice of an equity 
affecting the specific subject of his purchase, 
in equity as at law, has a better title to that 
subject than the mere equitable claimant. The 
proposition thus admitted, and necessarily ad- 
mitted by both parties, is pregnant with con- 
sequences which go a great way towards de- 
ciding the question now before me. If the ten- 
ant by elegit is (as was argued) to be considered 
as a purchaser for value without notice under a 
conveyance, all trusts and all equitable interests 
of every description, must be subject to the judg- 
ments against the trustee; for a purchaser for 
value, without notice from a fraudulent trustee, 
having got the legal estate, will unquestionably 
be preferred in equity to the cestui que trust; 
and it appears to me to be impossible, except by 
a merely arbitrary decision, to distinguish the 
case of an ordinary trust, or other equitable in- 
terest, from the present, in considering merely 
the effect of a judgment upon it, unless it can 
be shown that the interest of the equitable 
mortgagee is, for the present purpose, distin- 
guishable from that of an ordinary cestui que 
trust. Again, it follows, conversely, that if the 
equitable interest of an ordinary cestui que 
trust, or any other equitable interest, is not 
subject to judgments against the trustee, though 
executed, then those judgments are not analo- 
gous to purchasers for value. In other words, 
the judgment creditor of a trustee is not a pur- 
chaser for value, in the contemplation of a court 
of equity. The proposition that a judgment 
creditor is a purchaser for value would prove 
too much for the defendants* purpose. It 
would affect all equitable interests alike. 

"But it was said that the interest of an eq- 
uitable mortgagee was distinguishable from that 
of an ordinary cestui que trust, and other equi- 
table interests (charges, for example, to pay 
debts and legacies paramount to the title of 
the debtor), which it was admitted would be 
preferred in equity— that the interest of the eq- 
uitable mortgagee was imperfect, that of the 
cestui que trust perfect. In what respect is the 
equitable mortgagee imperfect? As between 
the mortgagor and mortgagee it is absolute and 
complete. In what respect is it imperfect as 
between the mortgagee and those who claim un- 
der the mortgage, as his creditors by judgment? 
The interest of the equitable mortgagee is lia- 
ble to be defeated by a fraudulent dealing with 
the legal estate, and in that respect, no doubt, 
it is imperfect. But that is an infirmity to 
which all equitable interests are subject: and 
if other equitable interests are to be protected 
against judgments obtained against the trus- 
tee or other party in whom the legal estate may 
be, why is the interest of the equitable mort- 
gagee to be unprotected? The debt was no 
more contracted upon the view of the land 
(if that were material, which I think is not) in 
the one case than in the other. 

"The most plausible way of stating the case 
in favor of the judgment creditor is by sup- 
posing his right to be founded in contract, and 
not the result of a proceeding in invitum; and 
this, no doubt, may be true of the case, when 
the judgment is voluntarily confessed; and I 
paid the greatest attention to the arguments of 
counsel on that point. But, admitting that view 
to be correct, how does it alter the case? The 
question remains: what was the contract? It 
was a general contract for a judgment, and the 
fruits of a judgment; and the original ques- 
tion, therefore — what right does a judgment 
confer? — remains wholly untouched by the con- 
cession. 

"If a party contracts specifically for a given 
property, pays the purchase money, and obtains 
the legal title, without notice up to the time 
of obtaining the conveyance, as well as of pay- 
ing his money, that,may give him a right to be 
preferred to an eouitable claim which is prior 
in point of time. But there is no principle upon 
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which a court of justice can he required to im- 
ply that a general contract to give a judgment is 
a contract to give that which does not belong to 
the debtor. If the trustee were to confess a 
judgment, am I to imply that it amounts to a 
specific contract to give the creditor an inter- 
est in that which belongs to the cestui que 
trust? That appears to me to be the true dis- 
tinction. In one case a party contracts for a 
specific thing; in the other he merely takes a 
judgment; that gives him nothing more than 
a right to that which belongs to his debtor. 
The above propositions, which, separately tak- 
en, I believe to be unimpeachable, will be 
found to meet every argument that was ad- 
dressed to me in support of the defendant's 
<case independently of the late statutes. I am 
clear that the late statutes make no difference 
in the case. So far as the judgment creditor 
claims to be a mortgagee, in writing, under the 
statute, he is posterior, in point of time, to the 
plaintiffs. But it was said that the equity of 
the judgment creditor was equal to that of the 
equitable mortgagee, and that he has, by the 
force of the elegit executed, an estate at law 
in addition to his equitable interest, and there- 
fore it is to be preferred. I need not, after 
what I have already said, proceed to expose the 
fallacy of this argument; it takes for granted 
the whole question in dispute. That the ten- 
ant, by elegit, has an estate in that which he 
may lawfully take (that which belongs to his 
debtor), I do not deny; but to say that, by 
force of the elegit, he acquires a rightful inter- 
■ est, in this court, in that which in equity does 
•not belong to his debtor, is taking the whole 
, matter in contest for granted; the whole ques- 
tion being what he may take. 

"I can only repeat that it appears to me im- 
possible, except on the most arbitrary distinc- 
tion, to say that the interests of an equitable 
mortgagee are not to be protected, and yet that 
that protection is to be afforded to the interests 
of an ordinary cestui que trust, and other equi- 
table interests. I do not go into the reasoning 
■of the cases which have been cited; all of them, 
however, appear to me to support the view I 
have taken. If my judgment cannot be sup- 
ported upon propositions which are indisputable 
in themselves, whether properly applicable to 
the case or not, no explanation I can give of the 
cases will at all strengthen the foundation of 
that judgment. I must hold that the plaintiffs 
.have a right to the payment of their debt out 
of the estate comprised in the deed." 

This case was affirmed by Lord Chancellor 
Cottenham. 1 Phil. Ch. 728. In Beavanv.Earl 
of Oxford, 6 De Gex, M. & G. 492, it is held that 
the judgment creditors were not purchasers 
within the meaning of St. 27 Eliz. c. 4, and the 
same rule has been held in many other English 
<jases. 

There are many American cases on this sub- 
ject, but the supreme court of the United States 
has spoken decisively upon it in Pierce v. 
Brown, 7 Wall. [74 U. S.] 203. The court 
says, at page 217: "Express decision of this 
court is, that the lien of a judgment constitutes 
no property in the land; that it is merely a 
general lien securing a preference over subse- 
quently acquired interests in the property; but 
the settled rule in chancery is that a general 
Jien is controlled in such courts so as to protect 
the rights of those who were previously entitled 
to an equitable interest in the lands, or in the 
proceeds thereof. Specific liens stand upon a 
different footing, but it is well settled that a 
judgment creates only a general lien, and that 
the judgment creditor acquires thereby no 
higher or better right to the prdperty or assets 



of the debtor than the debtor himself had when 
the judgment was rendered, unless he can 
show some fraud or collusion to impair his 
rights. Correct statement of the rule is that 
the lien of a judgment creates a preference 
over subsequently acquired rights, but in equity 
it does not attach to the mere legal title to the 
land, as existing in the defendant at its rendi- 
tion, to the exclusion of a prior equitable title 
in a third person," etc. 

As to the deposit of title deeds as security for 
a debt, the English rule was first enunciated in 
Russel v. Russel, 1 Brown, Ch. 2G9, by Lord 
Loughborough, The other early English cases 
are Plumb v. Fluitt, 2 Anstr. 438: Ex parte 
Coming, 9 Ves. 117; Ex parte Haigh, 11 Ves. 
403; Norris v. Wilkinson, 12 Ves. 19G; Ex 
parte Mountfort, 14 Ves. 606; Ex parte 
Coombe, 17 Ves. 370. In Ex parte Hooper, 1 
Mer. 9, Lord Eldon regretted the latitude to 
which it had extended to cover future advances 
in Ex parte Langston, 17 Ves. 230. Although 
from the first the judges animadverted upon the 
doctrine, it has been enforced in England. 
Some of the most recent cases in which the doc- 
trine has been applied without observation bn 
its propriety are De Rochefort v, Dawes, L. R. 
12 Eq. 540; Shaw v. Poster, L. R. 5 H, L. 
321. At page 340 Lord Cairns says: "It is a 
well established rule of equity that a deposit of 
a document of a title without more, without 
writing, or without word of mouth, will create 
in equity a charge upon the property referred 
to." L. R. 7 H. L. 135. 

The same reluctance to admit the doctrine 
into the jurisprudence of this country was 
shown by the American courts, but it has re- 
ceived recognition by many of the judges who 
have dealt with it: In New York, in Rockwell 
v. Hobby. 2 Sandf. Ch. 9; Chase v. Peck, 21 
"N. Y. 584: Jackson v. Dunlap, 1 Johns. Cas. 
114 (Chief Justice Kent); Jackson v. Park- 
hurst, 4 Wend. 369. In South Carolina, in 
Welsh v. Usher, 2 Hill Eq. 166. In Georgia, 
in Mounce v. Byars. 16 Ga. 469, In New Jer- 
sey, in Robinson v. TXrnuhart, 1 Beasley [12 N. 
J. Eq.] 523, and Grifiin v. Griffin, 18 N. J. 
Eq. 104. In Wisconsin, in Jarvis v. Dutcher. 
10 Wis. 327. In Maine, in Hall v. McDuff, 24 
Me. 311. In California, in Hill v. Eldred, 49 
Cal. 398. In Mississippi, in Williams v. Strat- 
ton. 10 Smedes & M. 418. In Rhode Island, 
in Hackett v. Reynolds, 4 R. I. 512. In the 
United States court for Wisconsin, in Wright 
v.Shumway FCase No.lS,093],— and see Meador 
v. Everett [Id. 9,376],— the doctrine has been 
applied. In Pennsylvania, in a series of cases, 
it has been denied. In Ohio, it has been de- 
nied upon the peculiar terms of the recording 
act as construed by the court in Bloom v. Nog- 
gle, 4 Ohio St, 45. In Kentucky, it has been 
disapproved, but not rejected. Washburn, in 
his treatise on Real Property (volume 2, 4th 
Ed. 82), speaks as if in his view the doctrine 
had recently become established- in this country 
(Id. p. S4, pi. 4). 

The following authorities were referred to 
by Mr. Ambrose and Mr. Briggs as to deposit 
of title deeds: Brown, St. Frauds. 60; Story, 
Eq. Jur. § 1020; Coote, Mortg. 222; 2 Washb. 
Real. Prop. 85. As affected by the recording 
acts in Ireland: Agra Bank v. Barry (house 
of lords) 9 Encrlish, 106; Lee v. Clutton, 3 
Cent. Law J. 177, before Sir George Jessel, 
M. R. 
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Case ]STo. 4,799. 

FIRST NAT BANK v. DOUGLAS COUNTY. 

[3 Dill. 330; x 1 Thomp. Nat. Bank Cas. 268; 
1 Cent. Law J. 5S4.] 

Circuit Court, D. Nebraska. 1874. 

Taxation of National Bank Shares. 

Under the legislation of Nebraska, shares 
in national banks may be taxed, and the tax 
enforced by distraint against the property of the 
bank. 

X M. AVoohvorth, for plaintiff. 
X C. Oowin and X M. Thurston, for defend- 
ant. 

DILLON, Circuit Judge. This is a bill by 
the First National Bank of Omaha to re- 
strain the collection of a tax assessed and 
levied under the revenue laws of the state, 
for the year 1873, upon the shares of the 
shareholders in the bank, and which tax, it 
is alleged, the collector is about to collect by 
entering the banking-house of the plaintiff, 
and seizing' its property. 

The bill avers that the capital of the plain- 
tiff is $200,000, and that this amount is whol- 
ly invested in bonds, issued by the United 
States; the stock is divided into shares of 
$100 each, and is valued for taxation at that 
sum. The object of this bill is to have the 
whole tax declared void, and to restrain its 
collection. 

The principal ground for the relief asked, 
is, that the act of the legislature of the state, 
passed February 27, 1873 [Gen. St Neb. 1873, 
p. 93S], which provides for the taxation of 
shares in national banks, is void, for non- 
compliance with the conditions upon which, 
under the acts of congress, such taxation by 
the state, or under its authority, is permissi- 
ble. 

The third section of this act is in these 
words: "The stockholders of every national 
bank located in this state, or of any bank in- 
corporated under the laws of the state, shall 
be assessed and taxed on the value of their 
shares of stock therein, in the precinct where 
such bank is located, whether the stockhold- 
ers reside in such place or not Such shares 
shall be listed and assessed with regard to 
the ownership thereof, subject, however, to 
the restriction that taxation of such shares 
shall not be at a greater rate than is as- 
sessed upon any other moneyed capital in the 
hands of individual citizens of this state, in 
the county or precinct where such bank is 
located. The shares of capital stock of na- 
tional banks not located in this state, held in 
this state, shall not be required to be listed 
under the provisions of this act Each na- 
tional bank shall furnish to the assessor a 
full and correct list of the names and resi- 
dences of its stockholders, and the number of 
shares held by each, and the assessor shall 
report the same to the county clerk in his 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



assessment return. The taxes against such 
shares shall be levied against the holder of 
the same, in the list of personal property, and 
shall be paid by the bank." 

The revenue law of the state further pro- 
vides that the value of stock in corporations 
shall be taxed, and that "in assessing the 
value of such stock, the actual value, in cash, 
of all the property that is represented, shall 
be considered, and no deduction shall be 
made in such valuation by reason of debts 
owing by said corporation, unless, as in other 
cases, such deductions be made from the item 
of money and credits listed by such corpora- 
tion." 

The plaintiff contends that the act of Feb- 
ruary 27. 1873, is void, and no tax can be 
lawfully levied thereunder, because: 

1. The act does not provide that the tax im- 
posed on the shares shall not exceed the rate- 
imposed upon the shares of banks organized 
under the authority of the state. 

2. The act in effect provides for the taxa- 
tion of the capital of the national bank, and 
not of the shares in the hands of the stock- 
holders thereof, forasmuch as, thereunder, 
the valuation of the entire property of the- 
bank is to be first ascertained, and the bank 
itself is to pay the taxes— the name of the- 
stockholder being used merely to give to the 
proceedings the color of a tax upon the share- 
holder's interest 

The act of congress, in express terms, al- 
lows the states to impose taxes upon the- 
shares of national banks, and the only sub- 
stantial limitation upon the power of the 
states is that they shall not subject these 
shares to taxation to an amount greater than 
they assess upon their own banks, or upon 
moneyed capital in the hands of their own 
citizens. 

The first objection above stated to the state 
enactment is not well taken. The act pro- 
vides in terms that the stockholders in all 
banks, state and national, shall be assessed 
and taxed on the value of their shares there- 
in. This is equivalent to a provision that 
there shall be no discrimination in favor of 
the state banks, and against the national 
banks, and it is not necessary that there 
should be added a clause that the tax im- 
posed on the shares in national banks shall 
not exceed that imposed on shares in state 
banks. 

It is next urged as an objection to the state- 
legislation above mentioned, that it in effect 
provides for a tax upon the capital instead 
of the shares of the banks, and that as the- 
capital of the plaintiff is invested in United 
States securities, which are exempt from- 
taxation, the taxation under the law of the 
state is illegal. By recurring to the act of 
the state, it will be seen that it does not un- 
dertake to tax capital, but only shares, and 
that this mode is prescribed for shares in 
both classes of banks. It is settled by the 
decisions of the supreme court of the United 
States that as respects the power to tax, 
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'tliere is a distinction between capital and 
shares; and that the shares may he taxed, al- 
though the entire capital of the bank is in- 
vested in United States bonds, and that in 
the valuation of such shares for taxation, 
such valuation is hot illegal because the as- 
sessing officers have not deducted the value 
conferred upon the shares by the non-taxable 
United States securities owned by the bank. 
Van Allen v. Assessors, 3 Wall. [70 U. S.] 
4573; People v. Tax Commissioners, etc., of 
City of New York [4 Wall. (71 U. S.) 244]; 
Lionberger v. Rouse, 9 Wall. [76 U. S.] 470. 

The above cases" are decisive against the 
objection we are now considering to the act 
-of the state. It does not attempt to discrimi- 
nate against the national banks, but provides 
one and the same mode for ascertaining the 
value of shares in the stock of all corpora- 
tions, and more than this, the legislation of 
congress does not require. Lionberger v. 
Rouse, supra. 

The bill does not state that the valuation 
of the shares in the plaintiff's bank is in ex- 
cess of their actual value, nor that the valua- 
tion of the shares in the State Bank of Ne- 
braska is less than their real value, and 
states, no fact showing that the taxation, 
which the plaintiff seeks to avoid, is in fact 
•excessive or disproportionate. It is therefore 
■destitute of any substantial equity. 

It is alleged on information and belief, that 
the capital of the banking partnership of 
Caldwell, Hamilton & Co. has not been as- 
sessed for taxation, but it is not stated that 
this has been intentionally done, nor does the 
bill negative that this may have been an ac- 
cidental omission, and hence makes no case 
entitling the plaintiff to relief against the 
payment of the taxes in question. 

It is, however, insisted that the bank can 
not be made liable in respect of the taxes on 
the shares, and that the collector ought to 
be restrained from making distress of the 
property of the bank. - But the act of the 
state in terms provides that the taxes on the 
shares "shall be paid by the bank," and it is 
competent to make such a provision. Na- 
tional Bank v. Com., 9 Wall. [76 U. S.] 354; 
Lionberger v. Rouse, supra. Undoubtedly 
the bank could be made liable to pay such 
taxes by suit, and no reason is seen why the 
collection may not be enforced by distraint in 
the same manner as other taxes are collected. 
The demurrer to the bill is sustained and the 
bill dismissed. Decree accordingly. 

NOTE. Taxation of capital stock in national 
banks. See First Nat. Bank of Omaha v. Doug- 
las Co. [Case No. 4,S09], 
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Case Wo. 4,800. 

FIRST NAT. BANK OF ASHLAND v. 
CLEAVER et al. 

[4 Wkly. Notes Cas. 480.] 

Circuit Court, E. D. Pennsylvania. Oct. 20, 
' 1877. 

Negotiable Instruments — Accommodation In-* 
i>okser— Parol Evidence. 

[An accommodation indorser of renewal 
notes given to a bank is entitled to show by 
parol "that he indorsed the notes only upon the 
cashier's assurance that the bank owed a con- 
siderable sum to the maker, who was also en-* 
gaged in rendering it services, all of which 
should be set off against the notes, so that de- 
fendant would be held for nothing, and that the 
indorsement was required only because the bank 
wanted two-name paper.] 

[This action 'was brought by an indorsee 
of promissory notes against the indorser. 
The case *was heard upon a rule to open the 
judgment] 

The following facts appeared: In the ab- 
sence of defendants' attorney, in the sum- 
mer vacation, the defendants, without legal 
advice, made and filed their own affidavits, 
and judgment was given for plaintiff, for 
want of sufficient affidavits of defence. The 
court subsequently permitted supplemental 
affidavits of defence to be filed, which set 
forth that at the time the notes in suit 
(which were renewal notes) were indorsed, 
the defendant, who was on the original notes 
as an accommodation indorser, refused to 
indorse the said renewal notes, now sued on. 
He was thereupon assured by the plaintiff's 
cashier, that there was due by the plaintiff 
to the maker a considerable sum, which the 
cashier then agreed should be set off against 
the amount of the notes. He further stated 
that the maker was from time to time ren- 
dering services to the plaintiff, and that the 
value of such services should be set off 
against the balance of the notes; so that de- 
fendant should not be held liable for any 
part of the notes by plaintiff, but the lat- 
ter wished to have two-name paper; and 
that it was upon this express understanding 
that the defendant indorsed. 

It. Schick, for plaintiff. 

The affidavit must be read most strongly 
against the party making it The promise of 
the cashier, as stated in the affidavit, was 
without consideration and void. He had no 
authority to make such a stipulation. 

(McKENNAN, Circuit Jud^e. Was not the 
alleged agreement of set-off the real consid- 
eration and inducement?) 

The facts alleged cannot be shown by pa- 
rol to contradict the writing. 

(McKENNAN, J. If the oral agreement of 
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set-off made by the plaintiff's agent were 
the consideration of the indorsement would 
not a use of the indorsement by the plain- 
tiff contrary to the stipulation of set-off, 
be such a fraud on the defendant as to 
enable him to file a bill to restrain an ac- 
tion at law by the plaintiff against him?) 

As a matter of fact the maker was in- 
debted to the plaintiff largely in excess of 
the note, for another account, and the cash- 
ier had no right to agree to apply the set-off 
against this debt 

(McKENNAN, J. Granted that position as 
between the maker and the plaintiff, but 
how does it alter the defendant's equitable 
right, as between himself and the plaintiff, 
to have the set-off made as agreed upon?) 

A. Sidney Biddle and M. P. Henry (with 
whom were James and Bartholomew, of 
Schuylkill county), contra, were not called 
on. 

THE COURT (McKENNAN, Circuit Judge, 
and CADWALADER, District Judge) order- 
ed that the judgment be opened, and that 
the case be tried before a jury. 
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Case Wo. 4,801. 

FIRST NAT. BANK OF CHICAGO v. 
THIRD NAT. BANK. 

UNION NAT. BANK v. THIRD NAT. 
BANK. 

[1 Chi. Law J. 524.] 

District Court, N. D. Illinois. Jan. Term, 1878. 

Check— Alteration of— Indorsement. 

1. Where A. gives his check to B. for $10, 
and B. raises that to $100 by the addition of a 
cipher to the ten, and B. then deposits the 
check with his banker, and his banker in the due 
course of business collects the check from A.'s 
hanker, each party has a reclamation against 
the other till it falls upon the party who is to 
blame in the transaction. The loss must fall 
finally upon the party who stands nearest in 
relation to the party who committed the of- 
fence. 

2. Where a bank, by indorsing the draft 
which was raised by their depositor and de- 
posited with them, gave it a credit upon which 
the plaintiff paid, it was held, that there could 
be a recovery. 

At law. 

BLODGETT, District Judge. These two 
cases were submitted to the court for trial 
without a jury. I have not time to give an 
elaborate opinion, but from the facts in the 
case I am satisfied that the plaintiffs ought 
to recover; mainly from the consideration 
that I think the defendant bank by indorsing 
the draft which was raised by their depositor 
and deposited with them gave it a credit 
upon which the plaintiffs undoubtedly paid. 

The point was made upon the trial that 
the drawer and drawee of this bank were 



guilty of negligence, and such negligence as 
released the defendant by reason of their not 
using proper precautions to prevent drafts 
from being raised, the drafts being drawn 
for $25.23 and raised to $2,500.23, but I think 1 
that was an obligation equally upon them. 
The defendant put this draft in circulation, 
and it was equally bound with the plain- 
tiffs to see to it that proper precautions had 
been used to prevent the draft from being 
mutilated or altered as well as the plaintiffs, 
the drawees of the draft I take it that if 
A. gives his check to B. for $10, and B. 
raises that to $100 by the addition of a 
cipher to the ten, and B. then deposits the 
check with his banker, and his banker in 
the due course of business collects the check 
from A.'s banker, that each party has a 
reclamation against the other till it falls 
upon the party who is to blame in the trans- 
action. And it was the misfortune of the 
Third National Bank, in this case, that their 
depositor, who seems to have been the party 
who manipulated these alterations in these 
checks, is not to be found. The loss must 
fall finally upon the party who stands nearest 
in relation to the party who committed the 
offense. I can see no other solution of a 
difficulty of this kind. It strikes me that 
the authorities cited on the part of the plain- 
tiffs are sufficiently in point to sustain this 
view of the case, although, of course, they 
are like any other case, or nearly every other 
case, that arises in a court of justice, not on 
precisely all-fours. Judgment for plaintiffs. 
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Case No. 4,801a. 

FIRST NAT. BANK OF HANNIBAL v. 
SMITH et al. 
Circuit Court, D. Massachusetts, Sept. 6, 1S79. 
[See 6 Fed. 215.] 



FIRST NAT. BANK OF JAMESTOWN 
(LAKIN v.). See Case No. 7,999. 

Case 3STo. 4,802. 

FIRST NAT. BANK OF MANHATTAN v. 
CITIZENS* BANK OF TOPEKA. 

[2 Cent. Law J. 757: x 21 Int. Rev. Rec. 382; 
1 N. T. Wkly. Dig. 511.] 

Circuit Court, D. Kansas. Oct., 1S75. 

Construction of Bank Charter— Power to Re- 
ceive Special Deposits— Case in Judgment. 

1. The Citizens' Bank of Topeka, Kansas, 
was chartered, with power, among other things, 
"to carry on the business of receiving money 
on depos'it, and to allow interest thereon, giv- 

1 [Reprinted from 2 Cent. Law J. 757, by 
permission.] 
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ing to the person depositing credit therefor." 
addj that this language did not confer upon the 
bank the power to receive special deposits. 

2. The plaintiff caused an attachment to be 
levied upon the cattle of a debtor, and subse- 
quently agreed to permit him to drive them to 
the Indian Territory* the plaintiff assuming 
the risk of. any other creditor attaching the 
cattle, before they should arrive at their desti- 
nation, not later than November 27; in con- 
sideration of which the debtor executed, with 
others, a note, which, together with a sum of 
money, he deposited with the defendant bank, 
subject to the condition that if the cattle should 
be attached before they reached the Indian 
country, by other creditors of the debtor, and 
before November 27, then the note and money 
were to be handed back to Johnson, one of the 
makers. If, however, the cattle were not so at- 
tached, then the note and money were to be 
delivered to the plaintiff. A sham attachment 
was sued out and levied on the cattle while 
en route for the Indian country; and there- 
upon the cashier of the defendant bank was in- 
duced to deliver the note and money to John- 
son. Hdd, that the cashier acted in a position 
analogous to that of a stakeholder; that in so 
doing he was not acting within the scope of his 
implied authority; that the bank could not 
legally undertake such a transaction; it was 
ultra vires, and therefore the bank was not 
bound. 

Motion for a new trial. » In the month of 
November, 1874, the First National Bank of 
Manhattan levied an attachment on a lot 
of cattle belonging £o Andrew Wilson, tak- 
en for a debt owing by Wilson to the bank. 
Thereupon Wilson and the Manhattan 
Bank made an arrangement in substance as 
follows: The bank was to release its at- 
tachment on- the cattle, and Wilson was to 
be permitted to drive them to the Indian 
country, and the bank to take the risk of 
any other creditor of Wilson attaching said 
stock before it arrived at its destination, 
not later than November 27, and in consid- 
eration thereof Wilson was to make a note 
for the sum of §6,424, with certain other 
names to it, and this note, -together with 
$750 in money, was to be placed, and was 
placed, in the hands of J. Thomas, cashier 
of the Citizens' Bank of Topeka, to be held 
under certain instructions, and to be paid 
over to either the Manhattan Bank or to 
E. Johnson, one of the signers on the note, 
as the following contingency might deter- 
mine, to-wit: If the cattle should De axtacn- 
ed before they reached the Indian country 
by Wilson's creditors, and before November 
27th, then said cashier was to deliver the 
note and money back to Johnson. If, how- 
ever, the cattle were not so attached, then 
the note and money were to be delivered to 
the said First National Bank. Under this ar- 
rangement the cattle were turned over to 
Wilson and Johnson; and those parties, in 
order to cheat and defraud the said First 
National Bank, while said cattle were en 
route for the Indian country, got up a sham 
attachment, and pretended to have the sher- 
iff of Sumner county seize said cattle, and 
thereon induced Mr. Thomas, cashier of 
the Citizens' Bank, on the strength of said 
attachment, to deliver back to them the 



said note and money. The evidence showed 
that the attachment was a mere sham; 
that the cattle were all the time held by 
Wilson and Johnson, and were safely got 
into the Indian country ; and that Mr. 
Thomas was warned by the attorney of the 
Manhattan Bank before delivering the de- 
posit, that such was the case, and was cau- 
tioned not to pay the deposit to Johnson or 
Wilson. The agreement was not in writing, 
nor did tJie cashier give dny receipt for said 
deposit, nor was any consideration to be 
paid the said cashier or the Citizens* Bank. 
After the delivery of the note and money 
as aforesaid, and in March, 1875, the plain- 
tiff, the First National Bank of Manhattan, 
brought this suit against the Citizens' Bank 
to recover the value of the note and money; 
and at the April term of this court the case 
was tried before a jury, and plaintiff ob- 
tained a verdict against defendant for 
$7,200. 

G. C. Clemens, for plaintiff. 
W. P. Douthitt, for defendant 

FOSTER, District Judge (after stating the 
facts as above). The question presented by 
this motion is briefly this: Did Mr. Thomas, 
the cashier of the defendant bank, act with- 
in the scope of his authority as such cashier 
in this transaction? In other words, did 
the Citizens' Bank become liable to the 
Manhattan Bank by reason of the action 
of said cashier? The defendant bank was 
organized under an act of the legislature 
of the state of Kansas. Gen. St p. 225, § 
127. The law gives the power to the bank, 
among other things, to "carry on the busi- 
ness of receiving money on deposit, and to 
allow interest thereon, giving to the person 
depositing credit therefor." 

The question resolves itself into two 
points: 1. Had the bank the power under 
its charter to receive special deposits? 2. 
Was this a special deposit? 

1. The law is well and definitely settled 
that a corporation is a creature of the law, 
and possesses only such powers as the char- 
ter of its creation confers upon it, either 
expressly or incidentally thereto. Trustees 
of Dartmouth College v. Woodward, 4 
Wheat [17 U. S.] 63G; Perrine v. Canal Co., 
9 How. [50 U. S.] 172. The act of incorpo- 
ration is to them an enabling act; it gives 
them all the power they possess. Head v. 
Insurance Co., 2 Cranch [6 IT. S.] 169. The 
power to receive special deposits is not ex- 
pressly given by the law; is it incidental to 
the powers given? Perhaps I need go no 
further on this question than to say it is 
extremely doubtful. There is a line of de- 
cision starting with the Essex Bank Case, 
17 Mass. 497, which holds it to be one of 
the incidental powers of a bank to receive 
special deposits. However, by several late 
and well reasoned cases of the highest 
courts of different states, this doctrine is 
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denied or questioned. In Wiley v. First 
Nat Bank [47 Vt. 546], it was decided that 
national banks created under the act of con- 
gress have no power to bind themselves 
by receiving special deposits, and no ac- 
tion can be maintained against the bank 
for any such deposit left with the cashier 
and not returned. In First Nat Bank 
of Lyons v. Ocean Nat Bank, the court of 
appeals of New York very clearly fore- 
shadows its views, and refers to .the Ver- 
mont decisions approvingly. 60 N. Y. 278. 
In Weckler v. First Nat. Bank [42 Md. 581], 
the court of appeals of Maryland held that 
national banks cannot, under the powers 
conferred by the act of congress, engage in 
the business of selling railway bonds on 
commission. By the act of congress [Act 
June 3, ,1864 (13 Stat 101)] the powers con- 
ferred on national banks are fully as com- 
prehensive as the powers given by the act 
of the legislature under which that de- 
fendant bank is incorporated. The act of 
congress uses the words "receiving depos- 
its." The act of the legislature uses the 
words "receiving money on deposit" It 
would seem that if the former words would 
not comprehend a special deposit, the lat- 
ter certainly could not 

2. But was this transaction a special de- 
posit with the defendant bank, within a 
fair construction of those terms? The ob- 
ject of depositing money, papers, or other 
valuables in a bank, is safety from loss by 
theft, fire, or other means. The cashier 
receives the deposit and undertakes to de- 
liver it on demand to the person making the 
deposit or his order. There is no risk as- 
sumed of delivering it to the wrong person, 
and no controversy as to who is to receive 
it How was it in this case? The purpose 
of placing this deposit in Mr. Thomas' 
hands, was not safety alone, but to place 
it in the possession of a person in whom 
both parties had confidence and in whose 
judgment and integrity both parties could 
rely, judgment sufficient to determine and 
decide when the contingency should arise 
which was named in the agreement and to 
deliver it to the person entitled thereto. 
The property was beyond the reach of ei- 
ther party, until an uncertain event should 
occur which was to decide which party was 
entitled to it, and in determining which 
party was entitled to the deposit, the cash- 
ier was called upon to decide which party 
was the owner of it— a question about 
which the parties might and did actually 
disagree. The cashier occupied very closely 
the position of a stake-holder, and was 
compelled to decide who was the winner; 
and he assumed the liabilities of one oc- 
cupying that position. It seems to me im- 
possible to hold that in assuming such re- 
sponsibility he was acting for the bank of 
which he was cashier, or within the scope 
of his implied authority, or that by any 
fair construction of the law the defendant 



bank could legally undertake such a trans- 
action. It was ultra vires, and the motion 
to set aside the verdict must be sustained. 
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FIRST NAT. BANK OF MANHATTAN v. 

KING- WROUGHT IRON BRIDGE 

CO. et al. 

[2 Cent Law J. 505.] * 

District Court, Kansas. 1875. 

Removal op Causes uxder Act of 1875 — Man- 
nek op Removing Cause — Appointment op 
Receiver. 

1. An action was brought in the district 
court of Kansas, by a hank located in Kan- 
sas, claiming to be the assignee of a certain 
mortgage, against a corporation which was a 
citizen of Kansas, and also against one King, 
who was a citizen of Ohio, and also against 
four other defendants, who were citizens of 
Kansas. It appeared from the pleadings that 
the only defendants who retained an interest in 
the suit, were the defendant corporation and the 
defendant King. The interest of King consist- 
ed in the fact that he was a mortgagee of the 
defendant corporation, and also the assignee of 
the mortgages of several of his co-defendants, 
and that, subsequently to the execution of these 
mortgages, he had purchased the entire proper- 
ty of the defendant corporation. Held, that the 
main controversy was between the plaintiff and 
the defendant corporation, and the contro- 
versy between the plaintiff and the defendant 
King was but incidental to the main contro- 
versy, and therefore that the cause was not 
subject to removal to the federal court, under 
the act of March 3, 1875 [18 Stat. 470]. 

[Cited in Donohoe v. Mariposa Land Co., 
Case No. 3,989.] 

2. The affidavit for removal, and bond having 
been filed in term time, but during a temporary 
recess of the state court, and the record not hav- 
ing been filed in the federal court, held by 
the state court, a proper case being shown, that 
it had jurisdiction to appoint a receiver. Os- 
good v. Chicago, D. & V. R. Co. [Case No. 10,- 
604] examined and denied. 

Motion to vacate order appointing receiver. 

Alfred Ennis and C. M. Foster, in support 
of motion. 
A. L. Williams and Ross Burns, contra. 

MORTON, J. The First National Bank 
of Manhattan, in the state of Kansas, com- 
menced its action against the King Wrought 
Iron Bridge Co., a corporation organized 
under the laws of the state of Kansas, 
and Zenas King, Chas. N. Rix, Geo. F. 
Parmelee, Stephen French, and Alfred En- 
nis. King is a resident and citizen of 
Ohio. The other defendants are residents 
and citizens of Kansas. The petition al- 
leges that the King Wrought Iron Bridge 
Co. executed a mortgage (upon real and per- 
sonal property), to defendants, King, Rix, 
Parmelee, French and Ennis, to secure to 
them respectively, different amounts owing 
by the company to each— as evidenced by 
separate notes of the company, executed to 
each— that the note owned by defendant 
French amounting with interest to over $6,- 

1 [Reprinted by permission.] 



£9 Fed, Cas. page 89] 



(Case No. 4,803) FIRST 



■000, has been duly assigned to plaintiff and 
is due, and the action is brought to obtain 
.a judgment against the company upon this 
note, and to subject the mortgaged property 
to its payment The petition alleges that the 
^defendants King, Eix, Parmelee and Ennis 
refused to join in the action and they are 
therefore made defendants. The only ne- 
cessity for bringing them into court is found 
in the fact that they, too, have an interest 
as mortgagees in the property mortgaged. 
They have no interest, and claim none, in 
resisting the personal judgment against the 
company, sought by the plaintiff. It is none 
of their business whether the plaintiff re- 
covers such personal judgment or not They 
need not take such personal judgment on 
their respective claims against the company 
unless they wish. In fact they need not 
take judgment at all against the company— 
-even for their pro rata interest in the mort- 
gaged property, unless they choose to form- 
ally demand it But they have such rights 
under the mortgage, in that property, by 
way of lien, that they are necessary parties. 
They occupy the same position precisely as 
if they were prior or subsequent mortgagees. 
The plaintiff must bring them into court 
and give them an opportunity to set up their 
respective claims. But when they do this, 
they are entitled to no affirmative relief, if 
the plaintiff fails to establish its lien on the 
property. In the latter case, they simply 
step out of court, with all their rights against 
the company unimpaired and unaffected. 
When A. brings his action against B. to 
foreclose a mortgage, and makes 0. a party, 
as another mortgagee— if A. fails in his ac- 
tion, or dismisses his suit, C. can not obtain 
a judgment on his mortgage, against B. So 
much for the facts as alleged in the petition. 
The defendants Rix, Parmelee and Ennis 
answer that they had transferred their in- 
terest in the mortgage, and their respective 
claims secured thereby, to the defendant, 
King, before the commencement of this ac- 
tion, and disclaim all interest For the pur- 
poses of this opinion, the answer of the 
bridge company may be stated to set up 
payment as a defense. The defendant 
French makes default The defendant Ze- 
uas King answers, alleging that subsequent 
to the mortgage he purchased the mortgaged 
property of the bridge company (and this is . 
admitted by the plaintiff). He further al- 
leges the assignment to him, by Kix, Parme- 
lee and Ennis respectively, of all their int^- 
•est in the subject-matter of the action. He 
alleges that the sale of the property to him 
by the bridge company was with the con- 
sent of the plaintiff and its assignor, French, 
and denies that plaintiff is the owner of the 
note sued on. Practically, then, the parties 
to the action are these: The bank as plain- 
tiff, and the bridge company and Zenas King 
as defendants. The bank seeking to obtain 
a judgment against the bridge company on * 
*ts claim, and to subject the mortgaged prop- , 



erty to the payment of that* judgment The 
bridge company resisting that claim. The 
defendant King, by his own showing, hav- 
ing merged his mortgage in the legal title, 
by purchase, but resisting the claim of the 
bank to any lien upon the property. It 
"seems to me that he has thus placed himself 
in the position of the purchaser of land 
subsequent to a mortgage upon it, and that 
he is only authorized to resist and deny the 
liability of the land to the debt On the 
29th of April the defendant King files with 
the clerk of this court his petition, setting 
forth the substance of the pleadings, alleging 
the residence of the parties as stated above, 
and praying that the cause be removed to 
the circuit court of the United States, for 
the district of Kansas. At the same time 
he files his bond with sureties for such re- 
moval. The application is made under the 
act of March 3, 1875. The sureties in the 
bond justify in the usual affidavit The pe- 
tition is not verified by affidavit Neither 
the judge nor clerk of this court is applied 
to, to approve or accept the bond or the suf- 
ficiency of the sureties. This court is in 
regular session at the time (but had taken 
a recess of three or four days), but its at- 
tention is not called to the petition. All that 
is done in that matter is simply the filing 
of the papers with the clerk. And it is 
claimed that this, ipso facto, removes the 
cause to the United States circuit court It 
may be added that no transcript has yet 
been filed in the federal court, and indeed 
. none has been yet obtained from the clerk 
of this court On the first day of May, 
upon afiidavit made that some of the defend- 
ants were removing the personal property 
included in the mortgage, from the state of 
Kansas, the sheriff was, by the judge of 
this court at chambers, appointed receiver 
thereof and took possession. It may bb 
stated, though not material, that the judge* 
and the attorneys for the plaintiff were not, 
at the time, aware of the filing of the pe 
tition and bond for the removal of the cause, 
stated above. 

The defendant King now moves the court * 
to vacate the order appointing a receiver, 
and assigns the following reasons: 1st That 
the afiidavit is insufficient 2d. That the 
order was made- without notice, and that 
there was not such an emergency shown as 
authorized such appointment without notice. 
3d. That the filing of the petition and bond 
above referred to, removed the cause to the 
United States circuit court, and that there- 
fore this court had no jurisdiction to make 
such appointment 

As to the first two reasons assigned, I will 
only say that the afiidavit seems to be amply 
sufficient and to show a pressing necessity 
for immediate and prompt action. It alleges 
that the defendant King was already en* 
gaged in removing the personal property 
mortgaged, out of the jurisdiction of the 
court This is also openly avowed by his 
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attorneys upon the hearing of this motion. 
It is true that he claims that the chattel 
mortgage has become void as against his 
rights as a subsequent purchaser, by certain 
alleged laches on the part of the plaintiff. 
But this is denied by plaintiff and consti- 
tutes part of the issues to be tried and de- 
cided upon the trial of the action— and not 
to be adjudicated upon the hearing of a mo- 
tion at chambers or in an interlocutory pro- 
ceeding. The order can not be vacated for 
the two causes first assigned. The other 
reason assigned seems to present more diffi- 
culty and calls for an examination and con- 
struction of the recent act of congress of 
March 3, 1875. The second section of said 
act states when a case can be removed to 
the federal court The amount in dispute 
exclusive of costs, must be $500. A certain 
class of cases are described, which may be 
removed, no matter where the residence of 
the parties may be. It is then provided that 
any suit of a civil nature at law or in equity, 
in which certain conditions of residence of 
the parties exist, and *in which they bear 
certain relations to the actual controversy, 
may be removed. As to these cases, the 
first clause of the section provides that the 
suit must be one in which there shall be a 
controversy "between citizens of different 
states." This clause refers to a removal by 
either party; that is by the whole of what 
constitutes the one side or the other. The 
second clause states when a case can be re- 
moved by either party less than the whole. 
There must be in a suit in the state court, 
"a controversy which is wholly between cit- 
izens of different states, and which can be 
fully determined as between them." If so, 
then either one or more of the plaintiffs or 
defendants actually interested in the con- 
troversy may remove said suit into the cir- 
cuit court of the United States. It is per- 
fectly plain that it is under this second clause 
of the section that the defendant King claims 
the right of removal. The mode of removal 
is thus prescribed: The party desiring to 
remove the suit shall file a petition in the 
state court, and with it a bond with good and 
sufficient surety for entering a copy of the 
record in the federal court, by its next ses- 
sion, and paying all costs awarded if the 
removal is improperly made. It is then pro- 
vided that "it shall be the duty of the state 
court to accept said petition and bond, and 
proceed no farther in such suit, and the said 
copy being entered as aforesaid in the said 
circuit court of the United States, the cause 
shall then proceed in the same manner aa 
if it had been originally commenced in the 
said circuit court" 

The cases subject to removal, and the mode 
in which the removal is to be effected being 
thus stated, two questions arise, which will 
be stated here in an order different from 
that which would naturally occur. 

First If the case is one which is properly 
•removable, have the proper steps been taken 



by the defendant King to remove it, and at 
the date of the appointment of the sheriff 
as receiver, could it be considered as re- 
moved? In other words if removable, dicte 
this court, at that date, have any jurisdic- 
tion to act in the matter? If this court had, 
between the time when the petition and 
bond for the removal were filed in the office 
of the clerk of this court, and the time when 
the record might be filed in the federal court, 
no power to proceed with the trial of the 
issues made in the case, had it or had it not, 
the power to act during that time, in the 
preservation of the property, in a case over 
which it had once acquired unquestionable 
jurisdiction? And it will be remembered 
that the act seems to specify the time at 
which the record is filed in the federal court, 
as the date at which that court shall proceed 
with the case. 

Second. Is the case one which could be re- 
moved? It is believed that but one decision 
has been rendered in any court of the United 
States, since the passage of this act, which 
has given to it a construction— that is by 
Judge Druinmond in the United States dis- 
trict court for the northern district of Illi- 
nois. It may seem rash to criticise the 
opinion of a judge of such recognized learn- 
ing and ability. One who for twenty-seven 
years has occupied so prominent a position in 
the district and circuit courts of the United 
States. But it seems as though in the event 
of his opinion being sustained, it would be 
the imperative duty of congress to make- 
haste to repeal, or at least to materially 
amend, the statute. The results of the con- 
struction given to it by him, could not have 
been foreseen. In the case of Osgood v. 
Chicago, D. & V. K. Co. [Case No. 10,G04]. 
Judge Drummond decides that in effecting 
the removal of cases under that act, the 
petition need not be sworn to; that the se- 
curity need not be approved by the judge 
of the state court, that that court need not 
take any action on the petition or the bond, 
and in substance need not know anything 
at all about those two important papers (the 
petition and bond) which have the magical 
effect— though the one be utterly false in 
fact, and the other totally worthless in a 
pecuniary point of view— of ousting one court 
of its acquired jurisdiction without its knowl- 
edge, and vesting it in another which has 
as yet no information of the fact. I do not 
care to comment upon this further than to 
say that if this theory of the law is sustained, 
a new mode for distressed debtors to obtain 
continuances "over the term" commonly 
called "staving off cases," is presented to the 
profession, if they happen to have no scru- 
ples as to the professional propriety of adopt- 
ing it The filing of a petition alleging a 
substantial party in a case to be a resident 
uf another state, though intimately known 
to the judge as his next door neighbor- 
coupled with a bond embodying the practical 
principle of "straw bail," is all that is need- 
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ed. If the case at bar is to be decided as 
urged by the defendant King, and is a fair 
exemplification of tbe 'workings of the law, 
it will be unnecessary and even imprudent 
for the party who desires to obtain a con- 
tinuance in this novel way,, to file a copy of 
the record in the federal court, for the chase 
of the adverse party, in his attempt to again 
impound his escaped cause, will be a more 
exciting and uncertain one. It does not 
seem that such results could have been con- 
templated by congress in framing this act 

In examining carefully the opinion of Judgt> 
Druinmond referred to, it appears that a 
copy of the record had been filed in the 
United States circuit court This is only 
disclosed incidentally, and no stress is laid 
upon that fact in the opinion. I can not fol- 
low the construction of the statute given, even 
by such an able jurist, further than to apply 
it to just such a case as he had before him. 
In this case the record is not yet filed in the 
federal court The act authorizes that court 
to "proceed" when the record is filed. Until 
that time, indeed, it seems difficult to com- 
prehend how that court can have jurisdiction. 
We unquestionably apply this rule to cases 
of" change of venue, and do not consider the 
court to which the change of venue is taken 
as having jurisdiction until the record is re- 
ceived. If it be possible that the mere act 
of filing these two papers— known only to 
the clerk and attorney— deprives this court at 
once of its power to try the cause, I must 
still cling to the idea that until the record 
is filed in the federal court, there is as mucn 
power in this court to make an interlocutory 
order, providing for the preservation of the 
property, and for retaining it within the 
grasp of whichever tribunal the lot of try- 
ing the cause may fall to, as there is to re- 
mand a prisoner to custody after ordering 
a change of venue. 

Is the cause one which can be removed? 
I have stated the nature of the action and 
the position which Mr. King, the defendant, 
who desires to remove it, occupies as a party. 
It seems that the controversy is really be- 
tween the plaintiff and the bridge company. 
The defendant King is only Drought into 
court for tne purpose of enabling him to set 
up a lien on the property. If the plaintiff 
fails to recover a judgment against the 
bridge company, or even if it fails to subject 
the mortgage property to its alleged lien, 
King can obtain no affirmative relief. While 
upon the other enquiry. I have been embar- 
rassed by the fact that Judge Drummond's 
opinion, in the case quoted, is so different 
from that at which I would have otherwise 
readily arrived, in this he sustains the view 
I am giving. In that case the plaintiff was 
a citizen of Massachusetts; the railroad com* 
pany a citizen of Illinois. Certain judgment 
and other creditors were made defendants, 
one of whom filed a cross-bill— and the opin- 
ion proceeds to lay down the true rule for 
deciding whether the status of the parties 



is such as to make the cause removable, by 
declaring the true rule to be, to ascertain, 
whether that court had jurisdiction of what 
1 may be regarded as the main controversy, 
and whether the other questions between 
citizens of the same state are mere incidents 
of such controversy. In that case the main 
controversy was between citizens of different 
states. In this it is between citizens of the 
same state. It is not at all probable that 
there will be any controversy in this action 
between the two courts. The defendant King, 
after filing in the federal court a copy of the 
record (or even without such filing, if he 
deems the transit complete without that 
step), can renew his motion in that court to 
vacate the order appointing the receiver. 
(Jpou that motion, or upon a motion to Vk 
mand by the opposite party, that court can 
express its decisions upon the question of 
jurisdiction and removal, and I do not doubt 
that the views of a United States court upon 
the construction of a United States law, will 
be regarded as authoritative in the case in 
which they are enunciated. The motion to 
vacate the order must be overruled. 
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FIRST NAT. BANK OF MT. PLEASANT 
v. DUNCAN et al. 

[35 Leg. Int 251; 25 Pittsb. Leg. J. 169; 24 
Int. Rev. Rec. 206; 7 N. Y. Wkly. Dig. 63; 
6 Reporter, 69: 6 Wkly. Notes Cas. 158.] * 

Circuit Court, W. D. .Pennsylvania, June 3, 
187S. 3 

Interest — National Banks — State Banks of 
Issue— Rev. St. § 5197— Competition. 

A national bank is entitled to the same privi- 
leges in regard to charging interest as is ex- 
tended to state hanks of issue in the state in 
which it is located. 

[In error to the district court of the United 
States for the western district of Pennsyl- 
vania,] 

D. T. Watson and Geo. Shiras, Jr., for 
plaintiffs in error. 

John Dalzell (John H. Hampton with him)* 
contra. 

Before STRONG, Circuit Justice, and M e- 
KENNAN, Circuit Judge. 

STRONG, Circuit Justice. In the court be- 
low this was an action brought by [William] 
Duncan and Brother, partners, to recover the 
penalties prescribed by the acts of congress- 
relating to national banks, for charging and 
taking usurious interest on loans made by 
the First National Bank of Mt Pleasant to- 
the plaintiffs. At the trial in the district 
court [Case No. 4,135] evidence was 'given 
tending to prove that at different times the 
bank had made sundry loans to the plaintiffs, 

1 [Reprinted from 35 Leg. Int. 251, by permis- 
sion. 7 N. Y. Wkly. Dig. 63, and 6 Reporter,. 
69, contain only partial reports.] 

* [Reversing Case No. 4,135.]. 
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reserving and charging therefor interest at 
the rate of nine per cent. The plaintiffs 
^claimed that interest had been paid at that 
rate, and that in consequence thereof they 
were entitled to recover from the banking 
.association twice the amount thus paid. 
Numerous grounds of defence were taken by 
the bank, none of which were sustained by 
the court, and the jury was instructed to re- 
turn a verdict for the plaintiffs. The record 
having been removed into this court, and 
errors having been assigned to the rulings of 
the district judge, we are brought to a con- 
sideration of the defences set up and over- 
ruled. It is, however, unnecessary to refer 
to more than one of them, for if it should 
have been sustained, as we think it ought to 
have been, if proved, it is fatal to the plain- 
tiffs' right of recovery. 

It appears by the record that at the trial 
the defendants offered to prove that since the 
year 1869, and prior to January 1st, 1873, 
many state banks of issue had been organ- 
ized in the state of Pennsylvania under the 
law of the state; that they had carried on 
business under such organization ever since, 
and that the rate of interest limited by the 
laws of the state for these several banks, at 
the time of their organization and ever since 
was "such an amount of interest as should 
T)e agreed upon between the bank and the 
borrower, or customer." This offer was 
made in connection with evidence already 
given, and other to be offered, showing that 
the First National Bank of ]tft Pleasant is 
located in Pennsylvania, and that all the 
interest charged the plaintiffs for which this 
action was brought was at a rate agreed upon 
between the plaintiffs and me defendant 
bank. The offer was overruled, and it was 
then renewed in different forms. Among 
•others, the defendants offered to prove "that 
there is no general statute in Pennsylvania 
limiting the rate of interest for state banks 
specifically, but that there had been organ- 
ized under the laws of the state, in the state 
since 1869, at least sixteen state banks of 
issue, which since 1871 have carried on and 
still carry on business under the said organi- 
zation and laws, and that by the laws of the 
state of Pennsylvania all of the said banks 
are allowed, and have been since 1871, and 
still are allowed to charge a rate of interest 
and discount of ten per centum per annum." 
All these renewed offers were also overruled, 
and the court charged the jury as follows: 
"The legal rate of interest in Pennsylvania 
is six per cent., the rate of discount allowed 
to banks of issue is also six per cent, and 
no more. It is true that there are some 
banks that, by special acts of assembly are 
allowed to charge more, but these are ex- 
ceptions to the general laws of the state. 
Congress deals with general rules, and when 
it excepts banks of issue under the state 
laws, it means the general law applicable 
to the whole state, and relating to banks of 
issue all over the state. The special acts 



authorizing banks of issue, if there are any, 
apply only to the particular banks created 
by them, or permitted by them to take more 
than six per cent, and these laws are laws 
unto these banks only. The general bank- 
ing laws of Pennsylvania prohibit the taking 
more than six per cent discount The 
national banking law prohibits a national 
bank in Pennsylvania from taking more." 
This instruction given to the jury, and the 
rulings of the district coui't by which the 
evidence offered was excluded, were er- 
roneous. They were founded upon a mis- 
conception of the provisions of the acts of 
congress under which national banking asso- 
ciations are organized, and exist The limi- 
tations of the rates of interest which such 
associations may charge and take are such 
only as are prescribed in those acts. The 
associations derive no power from the states 
and they are not subject to restrictions im- 
posed by the states. The rates of interest 
prescribed by the states for their own in- 
stitutions or for the public generally, are 
rules for national banks only so far as they 
are made such by congress, and only in 
force of the acts of congress. The national 
banking act has enacted that any banking 
association "may take, receive, reserve, and 
charge on any loan or discount made, or 
upon any note, bill of exchange, or other evi- 
dences of debt, interest at the rate allowed 
by the laws of the state, territory, or dis- 
trict where the bank is located, and no more, 
except that where by the laws of any state 
a different rate is limited for banks of issue 
organized under state laws, the rate so lim- 
ited shall be allowed for associations organ- 
ized or existing in any such state under this 
title." Rev. St § 5197. The purpose sought 
to be accomplished by this exception is very 
evident It was fully stated in Tiffany v. 
National Bank of Missouri, 18 Wall. [85 U. 
S.] 409, to which it may be well to recur. 
The supreme court of the United States there 
said: "It cannot be doubted, in view of the 
purpose of congress in providing for the or- 
ganization of national banking associations, 
that it was intended to give them a firm 
footing in the different states where they 
might be located. It was expected they 
would come into competition with state 
banks, and it was intended to give them at 
least equal advantages in such competition. 
In order to accomplish this they were empow- 
ered to reserve interest at the same rates, 
whatever those rates might be, which were 
allowed to similar state institutions. This 
was considered indispensable to protect them 
against possible unfriendly state legislation. 
Obviously, if state statutes should allow to 
their banks of issue a rate of interest greater 
than the ordinary rate allowed to natural 
persons, national banking associations could 
not compete with them unless allowed the 
same. . . . The only mode of guarding 
against such contingencies was that which, 
we think, congress adopted. It was to allow 
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to national associations the rate allowed by 
tlie state to natural persons generally, and a 
higher rate, if state hanks of issue were 
authorized to charge a higher rate. This 
construction accords with the purpose of con- 
gress and carries it out. It accords with the 
spirit of all the legislation of congress. 
National banks have been national favorites. 
They were established for the purpose, in 
part, of providing a currency for the whole 
country, and in part to create market for 
the loans of the general government It 
could not have been intended, therefore, to 
expose them to the hazard of unfriendly legis- 
lation by the states, or to ruinous competi- 
tion with state banks. On the contrary much 
has been done to insure their taking the 
place of state banks. The latter have been 
substantially taxed out of existence." Cer- 
tainly their circulation has been. We have 
quoted thus fully from the language of the 
supreme court, because it bears directly up- 
on the present case and shows the meaning 
of the act of congress. It shows what indeed 
seems very plain on the face of the act itself, 
that national banks are authorized to re- 
serve and take interest on loans made by 
them at such rates as are allowed by state 
law to state banks of issue in the states 
where the national banks are located. In 
reserving and taking interest at such rates 
they act within the authority given them, 
violate no law, and render themselves liable 
to no penalties. 

The learned judge of the district court was 
of opinion that because it was not shown, or 
offered to be shown that the state banks of 
issue incorporated under the state laws, and 
severally authorized to reserve and take in- 
terest at the rate of ten per cent, or" at any 
rate agreed upon with the borrowers, are 
authorized, by general law, to charge more 
than six per centum, therefore national 
banks are not His charge to the jury was, 
as has been stated, "Congress deals with gen- 
eral rules, and when it excepts banks of issue 
under the state laws, it means the general 
law applicable to the whole state, and re- 
lating to banks of issue all over the state." 
In this opinion we do not concur. It inter- 
polates in the statute words which are not 
there, and it disregards the plain purpose 
for which the excepting clause was inserted. 
The, act of congress declares that where, by 
the laws of any state, a rate of interest differ- 
ent from the general rate shall be limited, or 
allowed, for state banks of issue, national 
banks shall be allowed the same. It says not 
a word of allowance to the banks by gen- 
eral law. Charters offered by special law, 
granting special privileges to those who ac- 
cept the offer, are as clearly laws of the state 
as are the most general enactments. Until 
recently in Pennsylvania state banks were 
always organized under special laws appli- 
cable solely to each bank. There was no 
general banking law, and no rate of interest 
limited by general enactment for banks as 



such, and as a class. Each bank had its 
own peculiar privileges though prior to 
1S69 generally restricted to charging the 
rates of interest allowed for natural 
persons. And in many other states all 
state banking institutions are organized 
under such laws, and they derive all 
their powers from such legislation. What- 
ever authority they exercise under their char- 
ters is limited or accorded to them by the- 
law of the state. And if we look to the 
purpose of congress exhibited in the national 
banking act (the purpose of which we have- 
spoken), what difference does it make wheth- 
er state banks are authorized to take more 
than the interest allowed to natural persons, 
by special, or by general laws? In either 
case they would encounter favored rivals,, 
and a destructive competition, against which, 
they could not stand, if they are not per- 
mitted to reserve and take interest at .the 1 
rate accorded to the state institutions. In 
either case the unfriendly state legislation,, 
and the ruinous competition, against which 
congress intended to guard, would be equally 
possible* States might establish banks along 
side of every national bank, and give them 
powers against which the national banking 
associations could not compete. A construc- 
tion of the act of congress that opens the door 
to such results cannot be accepted as the 
true one. It is inconsistent with the letter 
of the act, and still more with its purpose- 
and spirit 

We hold therefore that the evidence offered 
by the defendants should have been received. 
If there are state banks of issue in Pennsyl- 
vania, authorized either by general or special 
law to take interest on loans made by them 
at such rates as may be agreed upon between 
them and the borrowers, the defendants have 
transgressed no act of congress, by taking 
nine per cent from the plaintiffs (that have- 
been the rate agreed upon), and they are not 
liable in this action. The judgment of the- 
district court is reversed, and a new trial is- 
ordered. 
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FIRST NAT. BANK OF MOUNT PLEAS- 
ANT v. TINSTMAN. 

[36 Leg. Int. 228; x 2 Browne, Nat Bank Gas. 
182; 26 Pittsb. Leg. X 95.] 

Circuit Court, W. D. Pennsylvania. Jan 20, 
1879. 

National Banks— Usukt— Rate of Interest 
Charged bt State Banks. 

The several acts incorporating certain state 
banks, taken in connection with the several 

1 [Reprinted from 36 Leg. Int. 228, by permis- 
sion.] 
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banking laws of the state, gave these hanks the 
power to issue; the charters of these banks 
permitted them to receive on the discount of 
notes, &c., such an amount of interest as was 
agreed upon between the customer and the 
bank. Held, that therefore under section 5197 
of the Revised Statutes of the United States, 
any national bank in Pennsylvania could take 
and charge the same rate of interest as any 
state bank of issue is authorized to charge. 
First Nat. Bank of Mt. Pleasant v. Duncan 
ICase No. 4,S(H]. Strong, J., followed. 

The plaintiff is a national bank, duly or- 
ganized and incorporated in 1868 under the 
acts of congress of the United States provid- 
ing for the incorporation and regulation of 
national banks, and is located at Mt Pleas- 
ant, in the state of Pennsylvania, where it 
has been carrying on business since 1868. 
On the 1st day of October, A. D. 1S75, the 
defendant being then indebted to the plain- 
tiff gave to it in good faith to secure said 
pre-existing debt a mortgage dated October 
1st, A. D. 1875, and duly recorded in the re- 
corder's office of Westmoreland county, Penn- 
sylvania, in Mortgage Book, vol. 9, page 28, 
which is the mortgage upon which the above 
suit was brought. 

The indebtedness originated in manner as 
follows: The defendant, desirous of pro- 
curing a loan from the plaintiff, procured his 
(defendant's) brother, A. O. Tinstman, to 
endorse defendant's note for him (defendant), 
and defendant took this note to the plaintiff. 
Whereupon the plaintiff, knowing the en- 
dorsement to be for the accommodation of 
the maker, took the note, deducted from the 
face of it the amount of interest agreed upon, 
to wit, at the rate of nine per centum per 
annum, and paid to the defendant the bal- 
ance in money. This note was renewed from 
time to time at same rate of interest until 
the mortgage was given on the 1st day of 
October, 1875, which was given for the 
amount then due on said loan for debt and 
interest as aforesaid. The total sum of the 
said precedent debt, principal and interest, 
was $S233.79. The rate of interest taken, 
charged and received by the bank on account 
of said indebtedness was agreed upon be- 
tween said bank and said defendant, and 
was nin.e per centum per annum, and 
amounts in the aggregate to the sum of 
$3134.20, and was so taken by said bank be- 
tween the 28th day of July, A. D. 1871, and 
Hie 1st day of October, A. D. 1875. The de- 
fendant admits that plaintiff is entitled to 
a judgment in this case for $5099.59, being 
the whole of said principal, less said $3134.20, 
but the plaintiff claims a judgment for the 
whole of said $8233.79, with interest from 
June 4, 1876. 

The following named banks of the state 
of Pennsylvania have from the date of their 
respective charters, by special acts of as- 
sembly, been organized and carrying on busi- 
ness under said charters and acts in the state 
of Pennsylvania, and said acts of assembly 
of the state of Pennsylvania herein referred 
to by title and date of approval shall be con- 



sidered as though they were each recited at 
length herein, and may be so regarded for 
the purposes of this case: An act entitled 
"An act to incorporate the Manayunk Bank, 
located in the city of Philadelphia.'* Approv- 
ed June 14, A. D. 1871. An act entitled 
"An act to incorporate the Bank of America." 
Approved April 27th, A. D. 1870. An act 
entitled ''An act to incorporate the People's 
Bank of Philadelphia." Approved February 
25th, A. D. 1870. An act entitled "An act 
to incorporate the United States Banking 
Company." Approved June 2d, A. B. 1871. 
An act entitled "An act to incorporate the 
Twenty-second Ward Bank of Germantown." 
Approved May 17th, A. D. 1871. An act 
entitled "An act to incorporate the Iron Bank 
of Philadelphia." Approved May 19th, A. 
D. 1S71. An act entitled "An act to in- 
corporate the Iron Bank of Phoenixville." 
Approved May 4th, A. D. 1S71. An act en- 
titled "An act to incorporate the State Na- 
tional Bank." Approved June 2d, A. D. 1871. 
An act entitled "An act to incorporate the 
Tenth Ward Bank of Philadelphia." Ap- 
proved March 12th, A. D. 1872. An act en- 
titled "An act to incorporate the City Bank 
of Scranton." Approved March 20th, A. D. 
1S71. An act entitled "An act to incorpo- 
rate the State Bank of Delaware County." 
Approved May 19th, A. D. 1871. An act 
entitled "An act to incorporate the Butchers' 
and Drovers' Bank." Approved April 27th, 
A. D. 1870. An act entitled "An act to in- 
corporate the Market Bank." Approved 
April 27, A. D. 1870. An act entitled "An 
act to incorporate the Quaker City Bank." 
Approved May 23d, A. D. 1871. An act en- 
titled "An act to incorporate the Franklin 
Bank." Approved April 1, A. D. 1870. An 
act entitled "An act to incorporate the West 
End Bank of Philadelphia." Approved No- 
vember 20th, A. 33. 1871. An act entitled 
"An act to incorporate the Southwark Bank- 
ing Company." Approved June 2d, A. J). 
1871. True copies of three of the charters 
of these banks are hereto attached as part 
hereof. 

Each of said banks claims the right to issue 
its own bank notes under the said acts of 
assembly and the acts of assembly herein- 
after referred to; but no one of said banks 
ever issued its own bank notes, and the de- 
fendant claims that under said acts of as- 
sembly none of said banks have the right to 
issue. And the following acts of assembly 
of the state of Pennsylvania, referred to by 
title and date of approval, shall be considered 
as though they were each recited at length 
herein, and may be so regarded for the pur- 
poses of this case: An act entitled "An act 
for reducing the interest of money from eight 
to six per cent, per annum." Approved 
March 2, A. D. 1823. An act entitled "An 
act regulating banks." Approved April 16, 
A. D. 1850. An act entitled "An act regulat- 
ing the rate of interest" Approved May 
2Sth, A. D. 1858. An act entitled "An act 
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to establish a system of free banking in 
Pennsylvania, and secure the public against 
loss from insolvent banks." Approved March 
31, A. D. 1860. An act entitled "A supple- 
ment to an act to establish a system of free 
banking in Pennsylvania, and to secure the 
public against loss from insolvent banks, 
approved March* 31, A. D. 1860." Approved 
May 1, A. D. 1861. And the supplements 
and amendments to any and all of said acts 
and all of the aforesaid acts and the various 
supplements thereto may be copied and 
added hereto and made part hereof by either 
party at any time during the pendency of 
this suit, and the other party shall consent 
thereto. If the CQurt should be of opinion on 
the above stated facts that the plaintiff 
could lawfully take, charge and receive of 
and from the defendant oy agreement be- 
tween the plaintiff and defendant on such a 
direct loan interest at th.e rate of nine per 
centum per annum then judgment shall be 
entered in favor of the plaintiff for the sum 
of §8233.79, with interest from June 4, 1876; 
but if the court should be of opinion that the 
plaintiff could not legally take, charge and 
receive by agreement as aforesaid interest 
at the rate of nine per centum per annum, 
but that the same was usurious, and that the 
offset of $3134.20 was claimed by the defend- 
ant in due time under the act of congress, 
then judgment shall be entered for the plain- 
tiff for the sum of $5099.59, with such, if 
any, interest it may be entitled to under the 
above stated facts, either party reserving 
the right to sue out a writ of error. 

[Signed] IX T. Watson, 

Att'y for plaintiff. 

[Signed] Welty McCullough, 

Att'y for defendant. 
Bee. 21, 1878. 

For the plaintiff, it was argued that the 
several acts incorporating the state banks, 
taken in connection with the "several bank- 
ing laws of the state, gave these banks power 
to issue. That having the power it was im- 
material whether it had ever been exercised. 
That as the charters of these banks permitted 
them to receive on the discount of notes, &c, 
such an amount of interest as was agreed 
upon between the customer and the bank; 
that therefore under section 5197 of the Re- 
vised Statutes of the United States any na- 
tional bank of Pennsylvania could take and 
charge the same. First Nat Bank of Mt 
Pleasant v. Duncan [Case No. 4,804], Strong, 
J. Plaintiff further contended, that con- 
gress intended national banks to be national 
favorites; that they intended to give them 
the vantage ground as against state banks. 
Tiffany v. Bank of Missouri, 18 Wall. [85 
U. S.] 410. It therefore gave to the national 
bank in each state the power to take, re- 
ceive, &c, such a rate of interest as by the 
laws of the state is allowed to banks of 
issue. It is obvious that the mere fact of 
the state banks of issue being incorporated, 
each by a special act, or all under general 



act, is immaterial, if the power is given to 
them to charge more than the general rate 
fixed for natural persons by general law of 
the state; otherwise the state banks would 
have the vantage ground. 

The defendant claimed that section 5197 
referred to the general laws of a state, and 
not to any special law incorporating and 
granting any special privilege to one par- 
ticular bank, and that as the general law, 
in reference to interest, limited in Pennsyl- 
vania the rate to six per cent., a national 
bank in Pennsylvania could take or charge 
no more. Act May 28, 1S5S, § 1 (P. I* 622); 
Purd. Dig. p. 803, pi. 1. 

D. T. Watson, for plaintiff, 
Welty McCullough, for defendant. 

McKENNAN, Circuit Judge. Judgment is 
hereby rendered for the plaintiff in the with- 
in case for $8233.79, with interest from June 
4th, 1876. 

[NOTE. This case was taken to the supreme 
court on writ of error, and was there dismissed 
for want of jurisdiction, the difference between 
plaintiff's claim, and the amount defendant ad- 
mils to be due, or $3,l34.2u, beinir tue actual 
amount in dispute, which is less than the $5,- 
000 required to give the court jurisdiction, 100 
U. S. 6.] 



Case No. 4,806. 

FIRST NAT. BANK OF NORTH BENNING- 
TON v. ARLINGTON. 

E16 Blatchf. 57.] a 

Circuit Court, D. Vermont Feb. 25, 1879. 

Municipal Corporations— Railroad Aid Boxds 
Signed bt Majority of Selectmen — Regis- 
tration — Following State Decision — Evi- 
dence—Declarations to Tax Payers. 

1. In an action against a town in Vermont, 
on coupons from bonds issued by it in aid of a 
railroad, it appeared that the bonds were signed 
by only two of the selectmen of the town, al- 
though there were three in office at the time, 
the statute requiring the bonds to be signed by 
the selectmen. The highest court of Vermont 
having held that, under the General Statutes of 
Vermont (title 2, c. 4, § 2), a majority of the 
selectmen had as full authority as a full board 
to issue such bonds under such a statute, this 
court followed that decision. 

2. A provision in the statute, that the bonds 
should be registered in the office of the town 
clerk, was held to be directory merely, and a 
want of compliance with such provision was 
held not to affect the validity of the bonds. 

3. Evidence excluded of declarations made 
to tax payers before they assented to the is- 
suing of the bonds, which induced them to as- 
sent. 

[Cited in First Nat. Bank of North Benning- 
ton v. Dorset, Case No. 4,S08.] 

At law. 

Edward X Phelps and George W. Harman, 
for plaintiff. 

Charles N. Davenport and James K. Batch- 
elder, for defendant 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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WHEELER, District Judge. This is a mo- 
tion for a new trial, in an action of assump- 
sit upon coupons from bonds of the defend- 
ant, after a verdict for the plaintiff at the 
last term, heard at the same time with the 
motion in First Nat Bank of North Ben- 
nington v. Bennington [Case No. 4,S07]. All 
the reasons urged in behalf of the motion in 
that case have been urged in this, and are 
disposed of here upon the same grounds, in 
the same way. In addition, it is insisted, 
that the motion should be granted, because 
but two of the selectmen of the defendant 
signed these bonds, although there were 
three in office at that time; because the 
bonds were not registered in the town 
clerk's office; and because the defendant's 
offer to prove, that, before the assent of the 
tax payers was executed, Mr. Park, to whom 
the bonds were delivered, as director of the 
Lebanon Springs Railroad Company, and 
who was president of the plaintiff, addressed 
a public meeting of the tax payers, and said, 
that, if they did not assent, he should tear 
up the track of the Bennington and Rutland 
Railroad, which ran through the town, and 
in which he had a controlling interest, and 
they had heard the last whistle, which in- 
duced some to assent, was excluded. 

In the General Statutes of the state, it 
was and is provided, in respect to the con- 
struction of statutes, that, "all words pur- 
porting to give a joint authority to three or 
more public officers or other persons, shall 
be construed as giving such authority to a 
majority of such officers or other persons, 
unless it shall be otherwise expressly de- 
clared in the law giving the authority." Ti- 
tle 2, c. 4, § 2. This has been construed, 
by the highest court of the state, as giving 
as full authority to a majority of the select- 
men as the full board would have, to issue 
bonds like these, under a like statute. First 
Nat. Bank v. Town of Concord, 50 Vt 257. 
That construction is sufficient for and bind- 
ing upon this court, as if it was a part of 
the statute itself, even if there would be 
any fair question about it otherwise. Gel- 
pcke v. Dubuque, 1 Wall. [68 TJ. S.] 175; 
Leffingwell v. Warren, 2 Black [G7 TJ. S.] 
599. 

By this act (No. 1) of the Special Session 
Laws of Vermont, 18G7, these towns were 
authorized and empowered to subscribe for, 
purchase and acquire, upon the conditions 
in the act specified, the bonds of the Leba- 
non Springs Railroad Company. The condi- 
tions specified were, that no such subscrip- 
. tion, purchase or contract should be made, 
unless the assent in writing thereto of a ma- 
jority of the tax payers, both in number and 
amount of tax, should be obtained, to be cer- 
tified to by the commissioners named in the 
assent, of which fact the law further pro- 
vided that their certificate should be conclu- 
sive evidence. In this case, the purchase of 
the bonds of the Lebanon Springs Railroad 
Company was assented to by the requisite 



[9 Fed. Cas. page 96], 

majority of the tax payers, as shown by the 
certificate of the commissioners, and the 
purchase was made. The purchase of these 
bonds was within the scope of the corpo- 
rate powers of the town, as enlarged by the 
act, and the bonds became the corporate 
property of the town, which the town was 
holden to pay for. The bonds of the town 
in question were issued and delivered in 
payment for those railroad bonds. So, they 
were executed and delivered upon a sufficient 
consideration, if any was required, and how- 
ever valueless the railroad bonds ultimately 
turned out to be, and in satisfaction of a 
debt which the town had become bound to 
provide for. And the selectmen may have 
had power, under the provision of the Gen- 
eral Statutes of the state which gives them 
authority to "audit, and, in their discretion, 
allow, the claim of any person against the 
town, for money paid or services performed 
for the town," and to draw orders on the 
treasury for the sum so allowed, to allow 
and draw orders for this debt Title 9, c. 
15, § 52. The powers of the selectmen, un- 
der this section, are held to be very broad* 
Dix v. Dummerston, 19 Vt 262; Hollister v. 
Pawlet, 43 Vt 425; Cabot v. Britt, 36 Vt 
349; Burton v. Norwich, 34 Vt 345. Still, 
the selectmen would not have power, under 
that general statute, to issue these bonds, 
and much more would the treasurer lack 
power, under any general provision, to is- 
sue the coupons. The nature and effect of 
these instruments is quite different from 
any they could find any color for executing. 
So, the authority to issue them must be look- 
ed for only in this special act, and, when 
found, it could be exercised only in the mode 
provided by the act The act (section 4)> 
after authorizing the making and issuing- 
the bonds by the towns, with coupons, for 
the purpose of making any purchase or ful- 
filling any subscription or contract author- 
ized by the act or of raising money so to 
do, provides: "which said bonds or notes- 
shall be signed by the selectmen, and coun- 
tersigned by the treasurer, of the town is- 
suing the same, and shall be dated, num- 
bered and registered in the town clerk's of- 
fice of such town. And said coupons shall 
be signed by said treasurer. And said notes 
or bonds so made and issued shall create- 
a valid obligation against such town, accord- 
ing to their tenor." This registry of the 
bonds would not mean a record of them at 
large, as the word used in other connec- 
tions and places might indicate, but here, as 
used in connection with the requirement that 
the bonds should be numbered and dated, 
would seem to mean that the number and 
date of the bonds, with the amount proba- 
bly, should be entered of record in the town 
clerk's office. The object doubtless, was to- 
afford a place where all interested could as- 
certain readily the particulars of such bonds. 
There is no provision requiring the entry 
J of the fact of registry upon the bonds, nor 
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expressly pointing out who snould procure* 
the registry to be made. Nor -is there any 
providing that they shall not be binding un- 
til registered. As to that, the provision is, 
that they shall create a valid obligation 
when "so made and issued." The registra- 
tion would be no part of making the bonds, 
for it would have nothing to do with their 
structure. It would be making the record 
in the clerk's office. It would have nothing 
to do with issuing them, literally, for that 
would be sending them out, putting them 
into circulation, or delivering them from 
authority. So, the registration is not any 
part of what the law requires to make them 
binding, unless it is impliedly brought in 
for that purpose' from usage, or in some oth- 
er mode. The law of the state requires the 
selectmen of towns to keep a record of all 
accounts by them allowed, and of all orders 
drawn on the treasury, under the provisions 
authorizing them to draw orders. Gen. St 
tit 9, do, § 53. Still, it has never beenjtieard 
to be claimed or thought, that their failure 
to keep such records would in any manner 
affect the orders drawn, or their validity. 
A statute of Kansas required that such 
bonds should be registered in the munici- 
pality issuing them, and in the office of the 
auditor of state, who was required to certify 
thereon, among other things, that they had 
been registered in his office according to 
law, and provided that they should not bear 
interest or be negotiable until after delivery 
and registration thereof. In Rock Creek Tp. 
v. Strong, 96 U. S. 271, the action below was 
on bonds of the township issued under this 
statute, in favor of a purchaser, and the 
defendant offered to show that they had 
never been registered in the office of the 
auditor of state, although his certificate that 
they had been so registered was endorsed 
upon them. The auditor of state was not an 
officer nor an agent of the township, and 
his certificate could not estop the township 
from showing the fact The purpose of the 
registration must have been the same as of 
that provided for these bonds/ "And it 
would more clearly appear to be a part of 
the transaction of issuing them, for, they 
were not, by the law, to bear interest, or be 
negotiable, until it had been done. Still, the 
court below, in that case, excluded the evi- 
dence, and the decision was affirmed in the 
supreme court As the law there required 
a certificate of the registration to-be en- 
dorsed upon the bonds and the law here did 
not, the bonds here, without such endorse- 
ment, would stand the same as those there 
would with it, when there was no registra- 
tion in fact in either case. The requirement 
of registration seems to be directory merely, 
and want of compliance was not made by 
the terms of the act, and cannot justly be 
held, to affect the validity of the bonds them- 
selves. 

If Mr. Park did say what the defendant 
offered to prove he said, and it had the ef- 
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feet" offered to be shown, there was no ac- 
companying offer to show it was not true, 
not but that it was said in good faith, in the 
course of legitimate discussion. Hence, it 
could not affect the bonds, even if the plain- 
tiff is so situated as to be affected the same 
as Mr. Park would be. 

The motion is overruled and judgment is 
entered on the verdict 



Case No. 4,807. 

FIRST NAT. BANK OF NORTH BENNING- 
TON v. BENNINGTON. 

[16 Blatchf. 53; * 2 Browne, Nat Bank Cas. 
437.] \ 

Circuit Court, D. Vermont Feb. 25, 1879. 

Assumpsit — Actios on Coupons of Municipal 
Aid Bonds— Constitutionality of State Stat- 
ute—State Decisions— Authokity of Nation- 
al Banks to Hold Coupons. , . * « 

1. A town in Vermont issued bonds- under 
seal, in aid of a railroad, with interest coupons 
attached, not under seal. Bach coupon con- 
tained an express promise by the town to pay, 
and was payable to bearer, and was signed by 
the proper officer: Held, that assumpsit was a * 
proper form of action on the coupons. 

2. The statute of the state of Vermont, under 
which the bonds were issued, having been held 
to be valid under the constitution of the state, 
by the highest court of Vermont, this court 
followed such decision. 

3. A national bank has, under section 5136 
of the Revised Statutes of the United States, 
authority to take and hold and sue upon such\ 
coupons. 

[Cited in First Nat. Bank of North Benning- 
ton v. Dorset, Case No. 4,80$.] 

At law. 

Edward J. Phelps and Qeorge TV.Harman, 
for plaintiff. " 

Charles N. Davenport, Tarrant Sibley, and . 
A. B. Gardner, for defendant 

WHEELER, District Judge. This is a mo- . 
tion for a new trial, in an action of assumpsit 
upon coupons from the bonds of the defend- . 
ant, issued in aid of the Lebanon Springs 
Railroad Company, a corporation existing 
under the laws of New York, under No. 1 of 
the Special Session Laws of Vermont, 1867, 
after, a verdict for the plaintiff, directed by 
the court, at last term. 

The grounds urged in support of the motion < 
are, that, upon the evidence in the case, the 
action cannot be maintained, because the 
bonds are under seal, and, therefore, as-, 
siimpsit is not the proper form of action ;- 
that the statute under which the bonds were 
issued is contrary to the constitution of the 
state; and that the plaintiff is without au- 
thority under the law to take and hold such 
instruments and maintain any action upon 
them. 

The statute authorized the issuing bonds 
or notes, with interest coupons attached, the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit -Judge, and here reprinted by permission.]. 



FIRST (Case No. 4,808) 



£9 Fed, Cas. page 98] 



bonds to be signed by the selectmen, and 
the coupons by the treasurer, of the towns. 
The bonds axe under seal; the coupons are 
signed as the statute requires, and are not 
under seal. Each coupon contains an ex- 
press promise to pay. It reads: "The town 
of Bennington will pay to the bearer," &c. 
It was intended to be separated from the 
bond, and to be evidence in itself of a debt, 
and to be paid and taken up as such. It is 
a negotiable instrument, and, if valid, con- 
stitutes a cause of action in the hands of 
any holder. Knox Co. v. Aspinwall, 21 How. 
[62 U, S.] 539; Knox Co. v. Wallace, Id. 516. 
Therefore, a judgment upon one coupon, or a 
set of coupons, from a bond, is not conclu- 
sive between the same parties, or their 
privies, for or against the validity of other 
coupons from the same bond, unless the va- 
lidity of all of them was tried and deter- 
mined. Cromwell v. County of Sac, 94 U. 
S. 351. When a coupon is sued, an appro- 
priate action to recover upon it, according 
to its nature, must be brought These cou- 
pons are, in their nature, simple contracts, 
and assumpsit, although not the only rem- 
edy, for debt would lie, is a proper remedy. 
It was maintained upon similar coupons in 
Aurora v. West, 7 Wall. [74 U. S.] 82. 

All questions as to the validity of the stat- 
ute under which the bonds and coupons 
were issued arise under the constitution of 
thi« state, and not at all under that, or any 
law, of the United States. There is no fed- 
eral question involved. This court has juris- , 
diction because the plaintiff has been organ- 
ized as a corporation, and exists, under the 
laws of the United States, and those laws 
have given jurisdiction of suits by and 
against it Rev. St § 629, tenth. This juris- 
diction is concurrent with, and, although in- 
dependent of, not over, that of the state 
courts. The laws of the states, under the 
constitutions of the states, when they do not 
conflict with the constitution or the laws of 
the United States, are wholly matters of 
state concern and subject to state control. 
Of necessity, the construction given by the 
highest court of a state, constituted for that 
purpose, to the constitution and laws of the 
state, must stand as a part of them. A state 
would not be sovereign and independent as 
to a constitution and laws which it could 
not, by its own appointed tribunals, con- 
strue, any more than it would be if it could 
not adopt or enact them. This right of the 
states to have their courts of last resort con- 
strue their laws, both legislative and organic, 
has always been conceded. Gelpcke y. Du- 
buque, 1 WaU. [6$ U. S.] 175. There' never 
appears to have been any question about the 
right, nor any about following the decisions, 
unless they were fluctuating. And the de- 
cision of the highest tribunal of a state, 
maintaining the validity of a statute, under 
the constitution of the state, is always fol- 
lowed. Pennsylvania College Cases, 13 Wall. 
[SO U. S.] 190; Atlantic & G. R. Co. v. 



Georgia, 9S U. S. 359; County of Henry v. 
Nicolay, 95 U. S. 619. The question as to the 
validity of this statute, under the constitu- 
tion of the state, has been before, and been 
determined by, the highest judicial tribunal 
of the state, and at a general term of the 
highest court, when all the judges sit to- 
gether for the consideration of important 
questions, thus constituting it not only the 
highest in name, but also in ability, that 
can be had in the state. It would not be 
decorous toward, nor in accordance with the 
great respect entertained for, that court, to 
examine the grounds of its decision, or do 
more than ascertain what it was, especially 
if in favor of the validity of the law. And 
it was so. Bennington v. Park, 50 Vt 17S; 
Bank of St Johnsbury v. Concord, Id. 257. 
The defendant has no rights in this behalf, 
except those which the tribunals of its own 
state, under whose laws it exists, would ac- 
cord to it. The plaintiff had the right to 
invoke the aid of the courts of either juris- 
diction, but there the right of choice ended, 
as to both parties. The rule for determina- 
tion must be the same in each. 

The statute (Rev. St § 5136, seventh) au- 
thorizes national banks, of which the plaintiff 
is one, to exercise all such incidental powers 
as shall be necessary to carry on the busi- 
ness of banking, by discounting and negoti- 
ating promissory notes, drafts, bills of ex-; 
change, and other evidences of debt, &c. 
These coupons are doubtless promissory 
notes, within St 3 & 4 Anne, c. 9, and of 
this statute, both of which use the term in 
the same sense, unquestionably. They are 
also evidences of debt The coupons, and the 
right to sue upon them, are all that are now 
in question. No intimation of any views 
concerning the right to take and hold the 
bonds is intended by this discrimination, 
however. 

The motion is overruled, and judgment en- 
tered on the verdict 

[NOTE. See First Nat Bank of North Ben- 
nington v. Arlington, Case No. 4,806.] 



Case Ho. 4,808. 

FIRST NAT. BANK OF NORTH BENNING- 
TON v. DORSET. 

E16 Blatchf. 62.] * 

Circuit Court, D. Vermont Feb. 25, 1879. 

Municipal Aid Bonds — Assent op Tax Payers 
— Authority to Withdraw Such Assent — 
Validity op Bonds. 

After a majority of the tax payers of a town 
in Vermont had assented in writing to the issu- 
ing of bonds by the town in aid of a railroad, 
and before the commissioners had certified to 
that fact, enough of the tax payers to destroy 
the majority executed in writing a withdrawal 
of their assent and sent it to the commissioners, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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without going before them in person. The stat- 
ute made no provision for dissent after as- 
sent. The commissioners disregarded the with- 
drawal and made the certificate: Held, that 
such withdrawal did not affect the validity of the 
bonds and that the decision of the commission- 
ers was final. 

At law. 

Edward J. Phelps* and George "W. Har- 
man, for plaintiff. 

Charles N. Davenport and Tarrant Sibley, 
for defendant. 



WHEELER, District Judge. This is a 
motion for a new trial, after a verdict for 
the plaintiff at the last term, and involves 
no question not involved either in First Nat. 
Bank of North Bennington v. Bennington 
[Case No. 4,807], or in Same v. Arlington 
lid. 4,806], heard at the same time with this, 
except that in this it appears, that, after the 
required majority, or what the commission- 
ers found to be such majority, had assented 
in writing, executed as required, and before 
the commissioners had certified to that fact, 
some forty of the tax payers executed, in the 
same manner that the assent was executed, 
what they called a recantation, notwith- 



standing their assent, which was shown to, 
and a copy of it taken by, the commissioners* 
The withdrawal of this number would leave 
the number assenting clearly below a ma- 
jority. Tt is urged, that, after this, the com- 
missioners had no authority to proceed with 
malting the certificate, and that it was void, 
and that this would invalidate the bonds. 

The provisions of the act, affecting this 
question, are, that no subscription, purchase 
or contract shall be made, "unless the as- 
sent in -writing thereto of a majority of the 
tax payers * * * shall be obtained," and 
that, when obtained, the persons named in 
the assent for commissioners shall be com- 
missioners, who shall append their certif- 
icate that a majority have assented, and that 
any contract made by such commissioners in 
pursuance of the terms of the assent, and not 
inconsistent therewith, shall be binding upon 
the town. There is no i >vision for any dis- 
sent after assent by any person, or for any 
mode of making such dissent known to the 
■commissioners, if it should arise. 

This method of obtaining an expression of 
the sense and will of the tax payers is treat- 
ed by the supreme court of the state, in Ben- 
nington v. Park, 50 Vt 178, and National 
Bank of St Johnsbury v. Concord, Id. 257, 
as a mode of voting, in which all those as- 
senting vote for, and all those not assenting 
vote against, the proposition in the instru- 
ment of assent In that view, -when a tax 
payer had executed the instrument of as- 
sent, he had exercised his right of voting 
and voted on that question. In all delibera- 
tive assemblies, each member has the right 
to change his vote upon any question, al 
any time before the vote is declared. Per- 
'Jhaps the voters, in this mode of votiog. 



would have the same right at any time before 
the result should be certified to by the com- 
missioners. They would probably have it, 
unless the provisions for this method of vot- 
ing have cut it off. Perhaps the legislature 
intended, by not providing any mode for 
changing any votes; that it should be -cut off. 
But, if not, and the right was left, it could 
only be exercised in some proper mode. 
None of the dissenters went in person to the 
commissioners and made known their wish, 
or claimed any right to dissent. They mere- 
ly executed an instrument in writing ex- 
pressing their dissent, and sent that If a 
voter in town meeting, or a member of a 
legislature, should, in absence, after voting 
on any question, and before the result of the 
vote should be declared, send, in writing, a 
change of his vote, probably no notice would 
be taken, of -it, however formal and solemn 
the execution of it might be. He would be 
required to be personally present, or compelled 
to leave the subject to stand, so far as he 
should be concerned, as it was when he was 
present State v. Tudor, 5 Day, 329. In that 
case, Ingersoll, X, said: "I agree most fully, 
that, by the common law, everyvote given in 
a corporation instituted for the public goo<l, 
either the good of the. whole state, or of a 
particular town or society, must be person- 
ally given. So, also, every vote given by a 
freeman for his representative, must be 
given by him in person. There is no devia- 
tion from this rule; the authorities on this 
subject are uniform." Even the right to vote 
by proxy in private corporations is not a gen- 
eral right, and authority for it must be shown 
by some law or by-law made pursuant to 
law. Ang. & A. Corp. § 130. Perhaps, if 
those desiring to dissent had gone personally 
*to the commissioners, and claimed the right 
to withdraw their assent, and to take their 
names or have them taken from the assent, 
the commissioners would have been bound 
to heed them, and perhaps not; but, if they 
would, nothing of the kind was done, nor 
-anything that would be an equivalent for it 
in fact, and nothing was provided by la^v 
that should, in law, be an equivalent What 
they sent was, in its nature, mere hearsay. 
It was authenticated the same as the as- 
sent, but the law made the assent so authenti- 
cated equal to a vote, and did not make a 
withdrawal so authenticated equal to a 
change of vote.' There was no law requiring 
the commissioners to regard, or authorizing 
them to act upon, the recantation.' 

Further than this, the law made the deci- 
sion of the commissioners final; and the su- 
preme court of the state has construed this 
law as making it final for all purposes, where 
others are concerned, however erroneously 
they may have acted in making it Aldis y. 
Lamoille Valley R. Co., cited .50 Vt 281. 
And, still further, if there was misconduct, 
or fraud even, of these commissioners, as 
their recorded proceedings were regular on 
their face, it would.not affect the rights of a 



FIRST (Case No. 4,810) 

bona fide holder of the bonds. East Lin- 
coln v. Davenport, 94 U. S. 801. 

The motion is overruled and judgment en- 
tered on the verdict 



Case 3STo. 4,809. 

FIRST NAT. BANK OF OMAHA v. DOUG- 
LAS COUNTY. 

[3 Dill. 298; * 1 Thomp. Nat. Bank Cas. 267; 
1 Cent Law J. 257.] 

Circuit Court, D. Nebraska. May Term, 
1873. 

Taxation ob* National Banks — Jurisdiction of 
Equity to Restrain Illegal Taxes— Federal 
Judicial Jurisdiction in Respect of National 
Banks. 

1. National banks may, by reason of their 
character as such, sue in the federal courts. 

[Cited in Foss v. First Nat Bank of Denver, 
3 Fed. 186.] 

2. Where no remedy exists to recover back il- 
legal state taxes when paid into the treasury, 
equity will restrain their collection, the plaintiff 
being otherwise without adequate remedy at 
law; and equity, having jurisdiction in such a 
case, will determine the validity of county as 
well as state taxes, embraced in the same col- 
lection warrant ana levy. 

[Cited in Union Fac. R. Co. v. McShane, 
Case No. 14,382; Third Nat. Bank of St 
Louis v. Harrison, 8 Fed. f23.] 

3. Taxation by state authority of the capital 
stock of a national bank, invested in United 
States securities, restrained. 

This was a bill in equity [against the coun- 
ty of Douglas and Edward F. McSbane, its 
treasurer] for an injunction to restrain the 
collection of taxes levied by the commission- 
ers for the defendant county, on behalf of 
the state of Nebraska and of the county, upon 
the capital stock of the plaintiff. 

A motion was made by Mr. Woolworth, 
counsel for the bank, to the court, Mr. Jus- 
tice Miller presiding, for an injunction, which 
motion was opposed by Mr. Cowin, counsel 
for the county, on the ground of want of ju- 
risdiction. 

MILLER, Circuit Justice, held:— 

1. National banks may, by reason of their 
character as such, sue in the federal courts. 

2. A part of the taxes sought to be re- 
strained being for the state of Nebraska, and 
the county treasurer being by the revenue 
law of the state required to pay the same in- 
to the state treasury when they are collected, 
and no provision being made by law for an 
execution or other proceeding against the 
state for the recovery of them back if illegal- 
ly exacted, the plaintiff has no adequate rem- 
edy at law, and equity will intervene by in- 
junction to restrain the collection of such il- 
legal taxes. 

3. When a county treasurer holds one war- 
rant in which he is commanded to enforce 
payment of both state and county taxes, 
which for a common reason are illegal, equity, 
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having jurisdiction to restrain the treasurer 
from enforcing the payment of the state 
taxes, may proceed to the determination of 
the validity of the county taxes as well, and 
restrain them also. 

4. The First National Bank of Omaha filed 
its bill against the county of Douglas and its 
treasurer, to have it declared that the taxes 
of 1870 and 1871, levied by the state of Ne- 
braska and the county of Douglas upon the 
capital stock of the bank, were illegal, and 
to restrain that officer "from making distress 
upon the property of the plaintiff, as ho 
threatened to do, and from all other proceed- 
ings to enforce the payment" of the taxes. 
On motion for an injunction the defendant 
objected to the jurisdiction of the court as 
a federal court, and also as a court of equity. 
Held, that there was jurisdiction to entertain 
the bill and allow an injunction. 

Injunction allowed. 

NOTE.— Suits by National Banks in Federal 
Courts: Mr. District Judge Welker, of the 
northern district of Ohio, in the case of 
Commercial Bank of Cleveland v. Simmons 
[Case No. 3,062], has recently decided that a 
national bank may sue in the United States 
circuit court of the district where the bank is 
located, upon notes endorsed to it by the payee, 
though the defendant is a resident of the same 
district The United States circuit court for 
the eastern district of Missouri, at the March 
term, 1875 (present Dillon, Circuit Judge, and 
Treat, District Judge), decided the same point. 
Taxation of shares in national banks, see First 
Nat Bank v. Douglas Co. [Id. 4,799]. Equity 
jurisdiction to restrain illegal taxation, consid- 
ered in the Missouri tax cases [Cases Nos. 732, 
10,767, and 10/<t58J. 



Case K*o. 4,810. 

FIRST NAT. BANK OF TRINIDAD v. 
FIRST NAT. BANK OF DENVER. 

[4 Dill. 290; x 7 Amer. Law Rec. 1GS; 6 Re- 
porter, 356; 10 Chi. Leg. News, 38S; 2 Tex. 
Law J. 74; 7 Cent. Law J. 170; 26 Pittsb. 
Leg. J. 24.] 

Circuit Court, D. Colorado. July, 1878. 

Duty and Responsibility op a Baxk as a Col- 
lecting Agent— Negligence —Usage— Custom 
— Measure of Damages. 

1. A bank which acts as the collecting agent 
of another bank must use reasonable diligence 
and care, and if, in consequence of a failure to 
do so, a loss happens, it is liable. 

2. The defendant bank received from the 
plaintiff bank a sight draft for collection, drawn, 
by the plaintiff on a third bank against funds ac- 
tually to the credit of the drawer; the defend- 
ant received this draft for collection January 
10th, and transmitted it directly to the drawee,, 
its correspondent, on the same day; it ought 
to have reache4 the drawee in two days; the- 
drawee continued good until January 29th, 
when it failed; the drawee did not acknowledge 
the receipt of the draft, and in fact the draft 
miscarried and never reached the drawee; the- 
defendant made no inquiries about it until Feb- 
ruary 9th; the plaintiff and defendant both sup- 
posed, meanwhile, that it had been paid; the 
defendant gave the plaintiff no notice of any 



1 [Reported by Hon. John F. Dillon, Circuit 1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] | Judge, and here reprinted by permission.] 
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kind in respect of the draft until February 

' 11th; the plaintiff sued the defendant for its. 

negligent omission to give it notice: Hdd, that 

the defendant was liable. 

[Cited in Levi v. National Bank of Missouri, 

Case No. S,2S9; First Nat. Bank of Circle- 

ville v. Bank of Monroe, 33 Fed. 411.] 

3. The usage or custom set up by the defend- 
ant, to the effect that it was not required to 
make inquiries concerning such remittances 
prior to the receipt of the regular monthly 
statement of accounts between banks, was not 
established by the evidence. 

4. Under the special facts, the measure of 
damages was the amount of the draft. 

On the day of its date, the plaintiff bank 
drew the following: 

"$5,000. Trinidad, Col., Jan. 9, 1878. Pay 
to the order pf T>. H. Moffat, cashier (of de- 
fendant bank) five thousand dollars. Geo. B. 
Swallow, Cashier. To the First National 
Bank, Kansas City* Mo." 

The plaintiff was the correspondent of the 
defendant bank, and both were the corre- 
spondents of the above named bank at Kan- 
sas City. Defendant (to the order of whose 
cashier the draft was payable) received the 
same, in due course of mail, January 10th, 
and without delay transmitted it on the same 
day, for credit and advice, directly to the 
drawee— the Kansas City bank. When the 
draft was drawn by the plaintiff it had more 
-than the amount actually on deposit with the 
Kansas City bank, and it at once credited. the 
last named bank with the amount Accord- 
ing to usage, the defendant, on the receipt of 
the draft, credited, January 10th, the amount 
to the plaintiff and charged the amount to 
the Kansas City bank. This was done in 
anticipation that the draft would reach the 
drawee and be duly paid when it arrived. 
The letter containing the draft which was 
sent by the defendant to the Kansas City 
bank would, in due course of mail, have 
reached the drawee on January 13th, at the 
latest on January 14th. The Kansas City 
bank never received the letter containing the 
draft That bank continued to do business 
until January 29th, 1878, when it closed its 
doors, and afterwards the comptroller of the 
currency appointed a receiver, and the bank 
Is now in process of liquidation. If the draft 
had been presented at any time before Jan- 
uary 29th, it would have been paid. The 
Kansas City bank did not of course, ac- 
knowledge the receipt of the draft, since its 
president testified that it was never received. 
Singularly enough, another draft for $5,000, 
drawn about the same time by the plaintiff 
on the same Kansas City bank, and forward- 
ed for collection through a bank "in ^Pueblo, 
Colorado, was never received by the Kansas 
, City bank— so its officers testify. 

The defendant bank made no inquiries 
prior to February 9th, 1878, concerning the 
draft here in question, or why the receipt of 
it had not been acknowledged by the Kansas 
City bank. The defendant's officers assumed 
that it had been received and credited, un- 



til February 9th, when, on receiving the 
monthly statement, or account current of the 
Kansas City bank, it learned therefrom that 
it was not credited with the draft in question. 
The defendant immediately (February 9th) 
telegraphed the Kansas City bank that it 
had, on January 10th, transmitted the draft, 
which did not appear in their statement just 
received. On February 10th, the Kansas 
City bank wrote the defendant that it ha<l 
never received the remittance. This letter 
being received by the defendant February 
11th, the defendant at once, on that day, no- 
tified the plaintiff and charged back the 
amount to it Until this, the plaintiff sup- 
posed the draft had been paid. The plain- 
tiff objected to the defendant charging back 
the amount, but the defendant insisted, and 
refused, upon demand, to restore the credit, 
or to pay the amount to the plaintiff. 

The plaintiff's action is against the defend- 
ant to recover the amount, and is based upon 
the defendant's alleged negligence, as the 
agent of the plaintiff, in omitting to give the 
plaintiff notice that the draft had not been 
credited or received prior to the failure of 
the drawee. The defendant denies the im- 
puted negligence, and sets up, in its answer, 
a custom or usage among the banks in Colo- 
rado, to the effect that in transmitting bank 
checks and drafts to correspondents, on 
whom they are drawn, it was usual and cus- 
tomary to await, for advices, the regular and 
usual monthly statement, and that such cus- 
tom or usage did not require the defendant 
to make any inquiries concerning such remit- 
tances prior to the receipt of the regular 
monthly statement The replication denies 
the existence of any such custom or usage, or 
any knowledge thereof, by the plaintiff. 

A jury was waived, and on the trial to the 
court the facts appeared substantially as 
above set forth. 

Wells, Smith & Macon, for plaintiff. 
Sayre, Butler & Wright, for defendant 

DILLON, Circuit Judge. The plaintiff 
treats the defendant as its agent to collect 
the draft in question, and the ground of the 
action is the alleged negligent omission of 
duty on the part of the defendant resulting 
in loss to the plaintiff. I have fully examined 
the adjudged cases relating to the duty and 
responsibility of a bank which undertakes 
to act as a collecting agent for its customers, 
or for other banks. They clearly show that 
the defendant bank ought to have ascertain- 
ed, within a reasonable time, whether the 
draft transmitted had been received by its 
correspondent; and if not, to have advised 
the plaintiff thereof. The practice of banks 
to send such checks or dralts directly to 
the drawee (as in this case), is attended with 
some obvious additional peril, and does not 
weaken, if, indeed, it does not increase, the 
diligence required of the collecting bank 
in respect to inquiry and notice. The de- 
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fendant bank allowed an unreasonable time 
to elapse before it made inquiry concerning 
the draft, and more than a reasonable time 
had elapsed before the failure of the Kansas 
City bank occurred. It was this negligence 
that caused the loss, since it is established 
by the evidence that the draft would have 
been paid if it had been presented at any 
time before the suspension of the drawee, 
on the 29th day of January. Here, then, 
was an unexcused delay for fifteen or sis- 
teen days to make any inquiry, or to give any 
notice. Aside from the custom or usage 
pleaded in defence, to be noticed presently, 
the decisions in England and in this coun- 
try are uniform, that such delay to make 
inquiry, and omission to notify the party 
interested, as occurred in this case, impose 
a liability, if loss is thereby occasioned. 

The alleged custom or usage, in derogation 
of the otherwise legal rights of the plaintiff, 
is one which scarcely seems consistent with 
reasonable vigilance, or the well known 
practice of business men and banks, to 
acknowledge promptly the receipt of money 
remittances. The evidence in this case 
showed that it was the uniform practice 
to make such acknowledgments. The de- 
fendant claimed that all the banks in Den- 
ver and Colorado relied on the monthly 
statements, and that it was not customary 
or usual to inquire after remittances in the 
interim between monthly statements. The 
evidence failed to show any such custom 
or usage common to all, or even to the 
majority, of the banks in Denver. In fact, 
it failed to show that there was any such 
uniform usage in the defendant bank, whose 
business seems to be well regulated. The 
cashier of the defendant frankly testifies 
that, if his attention had been called to the 
fact that no letter of advice had been re- 
ceived, in due course, from the drawee, he 
would have made inquiries. At all events, 
the usage of the defendant was, at most, 
its private usage or mode of doing business. 
It was not known to the plaintiff, and if 
it was invariably adhered to by the defend- 
ant, it was of such a nature that the plain- 
tiff was not bound to take notice of it. It 
was shown in evidence that the defendant 
bank did a very extensive business; and it 
was claimed by the cashier, on the witness 
stand, that it was impracticable to look after 
all the paper sent forward to correspondents 
for credit in the interval between the trans- 
mission of such paper and the receipt of the 
monthly statement But the evidence did 
not sustain this claim. On the contrary, it 
showed that banks in general were in the 
habit of so keeping their books as to have 
their attention called to a failure to receive 



advices, in order that they might institute 
the needful inquiries, and that it was the 
usual practice to make such inquiries unless 
upon the eve of the time when the monthly 
statement was due. The fact that the de- 
fendant transacts a large business cannot 
relieve it from the duty of giving due at- 
tention to every piece of paper it undertakes 
to collect. The measure of diligence cannot 
fluctuate with the amount of business which 
a given bank may do. And the defendant 
would not, perhaps, like to be discharged 
from liability on the ground, judicially de- 
clared, that it was not bound to the same 
degree of care as smaller banks, in trans- 
acting the business of its correspondents. 
I consider the liability of the defendant 
beyond any reasonable doubt * 

Under the circumstances, I regard the rule 
of damages as equally clear. The plaintiff 
had more than the amount actually on de- 
posit, subject to draft, in the Kansas City 
bank. The draft would have been paid if 
it had been presented in time; if plaintiff 
had been notified within a reasonable time 
that the draft had miscarried, it could have 
protected itself against loss. The Kansas 
City bank has failed. There was no evi- 
dence what dividend, if any, »its creditors 
will receive. The draft in question was 
drawn in favor of the defendant, and it had, 
and has, the legal title thereto. The plain- 
tiff, when it drew the draft, credited it to 
the drawee and charged it to the defendant, 
and received in turn credit from the defend- 
ant therefor. The defendant having the 
legal title to the draft, will be entitled to 
prove it as a lost instrument against the 
Kansas City bank, and to receive all divi- 
dends which may be declared. Under these 
circumstances, the defendant is liable for 
the full amount of the draft, and will be 
entitled to hold the draft as its own, or to 
have a duplicate if it desires. There is no 
other practicable rule of damages in the pos- 
ture in which the case stands, and this rule 
cannot fail to measure the exact loss which 
may eventually ensue. 

Judgment for plaintiff. 



Case Wo. 4,810a. 

FIRST NAT. BANK OP UNIONTOWN v. 
STAUFFER. 

[See 1 Fed. 187.] 



FIRST NAT. BANK OF WARREN v. 
PALMER. See Case No. 17,207. 

FIRST NAT. BANK OF WILMINGTON. 
(LOUDON v.). See Case No. 8,525. 



[9 Fed. Cas. page 103] 



(Case No. 4,812) FISCHER 



Case Wo. 4,811. 

FIRST NAT. BANK OF YOUNGTOWN v. 
HUGHES et al. 

[5 Cin. Law Bui. 515; 2 Browne, Nat. Bank 
Cas. 176.] 

Circuit Court, N. D. Ohio. 13T8. 

National Banks— Production of Deposit Books 
for Examination. 
National banks cannot be compelled by the 
auditor or probate judge to present for inspec- 
tion the deposit books of the bank. 

< [This was a bill in equity by the First Na- 
tional Bank of Youngtown, Ohio, against 
.Tames B. Hughes, auditor of Mahoning coun- 
ty, and Monroe W. Johnson, prosecuting at- 
torney of Mahoning county, Ohio, praying 
for an injunction and for other relief. [ 

The auditor of said county, under section 
2782 of the Revised Code of Ohio, issued a 
process against the cashiers of said banks, 
requiring them to appear before him to give 
testimony in reference to persons who were 
depositors in-said banks, and the amount of 
such deposits, in order to reach such sums 
for taxation to the depositors, and also a 
compulsory process to require the cashiers to 
bring before Mm for inspection the books of 
the banks showing such deposits. The cash- 
ier appeared in person, willing to testify, but 
refused to bring the "books, under the orders 
of the board of directors. The auditor, then, 
under section 2783, made application to the 
probate judge for such compulsory order, 
which was duly issued by the probate judge, 
requiring said officer of the bank to appear 
before him, and bring with him the books 
of the bank for inspection and examination. 
Application was made to the circuit court of 
the United States for a restraining order 
against said auditor and prosecuting attor* 
ney, under section 5241 of the Revised Stat- 
utes of the United States (act relating to 
United States banks). 

WELKER, District Judge. Held, that the 
officers of national banks cannot be com- 
pelled to present for inspection, either to the 
auditor or probate judge, books showing the 
deposits of the bank, and, therefore, defend- 
ants were restrained from compelling the 
same to be done. 

Injunctions were issued, in accordance 
with the order of Judge WELKER, to be 
served by the marshal. 

[NOTE. This cause was subsequently heard 
before Baxter, Circuit Judge, on demurrer, and 
motion to dissolve the injunction. The demur- 
rer was sustained, and complainant's .bill dis- 
missed, with costs (First Nat Bank of Youngs- 
town v. Hughes, 6 Fed. 737), whereupon com- 
plainant appealed to the supreme court. On mo- 
tion to dismiss, which was granted, Mr. Chief Jus- 
tice Waite, in delivering the opinion of the court, 
said that it is supposed the books of the banks 
contain evidence pertinent to the inquiry, and, ap- 
propriate measures having been taken to have 
them produced for examination, the case is in 
no respect different in principle from what it 



would be if the evidence was called for in an 
ordinary suit in a court of justice between in- 
dividuals. Id., 106 U. S. 523, 1 Sup. Ct. 489.] 



FIRTH (HARRIS v.). See Case No. 6,120. 

Case No. 4,813. 

FISCHER v. WILSON et al. 

116 Blatchf. 220; 4 Ban. & A. 228; 16 O. G. 
455.] i 

Circuit Couri, S. D. New York. April 28, 
1S79. 

Patents — Validity — Construction — Equity 
Pleading and Proofs — Estoppel — Evidence 
of Use of Infringing Machine. 

1. The letters patent, No. 74,068, granted to 
Valentine Fischer, February 4th, 1868, for an 
"improvement in machine for forming sheet 
metal mouldings," are valid. 

2. The 4th claim of the patent, namely: "Ar- 
ranging the female die, G, above the male die, 
E or F, for the purpose of keeping the female 
die clear, as set forth," claims the described ar- 
rangement of the two dies, so that, having such 
a lower male die as E or F is, the female die 
shall be above the male die, and thus be kept 
clear, resulting in keeping both dies clear, in- 
stead of having the female die below, in a posi- 
tion to be clogged and mar the work, even 
though the upper male die should clear itself. 

[Explained in Fischer v. Hayes; 6 Fed. 77.] 

3. Where a defendant in a suit in equity puts 
in proofs to sustain the allegations of his an- 
swer, and allows the plaintiff to put in proofs 
in rebuttal, and pi oofs in contradiction of the 
allegations of the answer, without entering any 
objection on the record that there was no rep- 
lication to the answer, he is estopped from rais- 
ing such objection at the hearing. 

[Cited in Re Thomas, 45 Fed. 787.] 

4. Sufficient prima facie evidence of the use 
by a defendant of a machine infringing a pat- 
ent, Jidd to have been given. 

[Cited in Fischer v. Hayes, 6 Fed. 69.] 

[This was a bill in equity by Valentine 
Fischer against Henry Wilson, Gunther K. 
Ackerman, and John Borkel for the alleged 
infringement of a patent] 

Charles F. Blake, for plaintiff. 
Charles B. Stoughton, for defendants. 

BI/ATCHFORD, Circuit Judge. This suit 
is brought on letters patent No. 74,068, 
granted to the plaintiff, February 4th, 1S68, 
for an "improvement in machine for form- 
ing sheet metal mouldings." The bill was 
originally filed against the defendant Wil- 
son alone, on the 19th of May, 1869. He put 
in an answer and a replication was filed to 
that answer. Proofs on the part of the plain- 
tiff were taken in February, 1S71. Nothing 
further was done till November, 1873, when 
the plaintiff closed his opening proofs. The 
defendant took some proofs in November, 
1873. At the April term, 1S74, a decree was 
entered for the plaintiff, by default On the 
13th of May, -1874, a written -stipulation, en- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 228; and 
here republished by permission.] 
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titled on the original suit, was signed by the 
solicitors of the respective parties, stipulat- 
ing that said decree "shall be vacated and 
the taking of proofs herein he opened;" "that 
the testimony herein, and in this case as 
amended by the insertion of Gunther K. 
Ackerman and John Borkel as defendants, 
together with said Wilson, shall close by the 
first day of August, 1874, and that said 
cause shall be brought to hearing before 
either judge of this court, and at any place, 
thereafter, as counsel for complainant shall 
elect;" "that the bill of complaint herein 



may be amended by making Gunther K. Ack- 
erman and John Borkel, both of the city of 
New York, co-defendants with said Henry 
Wilson, against whom the bill was originally 
filed;" "that, if said cause, as amended by 
the insertion of above new defendants, shall 
not be heard before the October term of this 
court, and if the defendants shall not an- 
swer ready at said term, a decree may be 
entered in said cause against the defendants 
herein, those made defendants by amend- 
ment, as well as against said Wilson, the 
original defendant, and that there will be 
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no motion made by defendants, to vacate the 
decree by default, but that an accounting and 
Injunction, may be obtained by complainant 
without opposition by defendants, the ac- 
counting against said Ackerman and Borkel 
dating from the time of the purchase by 
them of the business of said Wilson, in 
which the infringing machine or machines 
were used;" "that no advantage shall be 
taken, or exceptions made, from the fact 
that said Ackerman and Borkel were not 
joint infringers, and that the bill has been 
-amended, making them defendants;" and 
"that, if at any time after due notice from 
the defendants of the taking of testimony, 
the complainant cannot attend for said tes- 
timony, or will not consent that defendants 
go on, then the time for closing proofs shall 
be extended as many days as the notice 
■covered, or as the defendants may be de- 
layed." An amended bill was thereupon 
filed, making Wilson, Ackerman and Borkel 
defendants, and containing all proper aver- 
ments for a complete bill. It was filed in 
pursuance of a written consent, entitled in 
the original suit, and signed by the solicitor 
for the defendant therein, consenting that 
It be filed in place of the original bill, with- 
out costs, and it was annexed to such con- 
sent A joint answer by the three defend- 
ants, to the amended bill, was filed in May, 
1875. It was signed by the same solicitor 
who was solicitor for the defendant in the 
•original suit No replication to the same 
was filed. The defendants took proofs in 
June and July, 1875, and in February, 1876. 
The plaintiff took rebutting proofs in April, 
July and October, 1876. 

The specification states the invention to be 
"a new and improved machine for forming 
sheet metal mouldings." It says: "This in- 
vention relates to a new machine for pressing 
mouldings for cornices, &c, from galvanized 
-or other sheet metal, and consists in so ar- 
ranging the machine, that but two kinds of 
dies for all kinds of smooth mouldings that 
may have to be formed are needed, viz., 
rounded and square dies. Of the latter, but 
one set is required for making all sorts of an- 
gles, while, of the rounded dies, as many 
sets must be provided as there are different 
sized curves to be represented in the mould- 
ings. The dies are easily removed and re- 
placed. The male die is arranged stationary, 
while the female die is secured to a slide or 
other reciprocating device. The male or sta- 
tionary die is underneath the female or mova- 
ble die, for the purpose of preventing the lat- 
ter from being clogged or made imperfect by 
dirt or other foreign matter. The standard 
of the male die is made concave on one side, 
to allow the forming of three sides of a 
square by the apparatus." It further states 
that the invention consists, also, in the con- 
struction and arrangement of the device for 
moving the upper die. This is not important 
in the present case. The specification fur- 
ther says: "D is a standard for the lower sta- 
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tionary die. It- is, -by means of screws or 
otherwise, firmly secured upon the bar B, 
and is made in the form of the letter 0, that 
is, concave on one side, as shown in fig. 2. 
The lower die E, which is a strip as long as 
the distance between the uprights A, is fitted 
upon the upper edge of the standard D, so as 
to firmly remain thereon. This die is conical 
in cross-section, forming a right angle at the 
apex, and may be formed on (not fastened 
upon) the standard D, as part of the same, as 
it need never be removed. When rounded 
dies, F, are used, they are laid upon this die 
E, (as in fig. 3,) they being recessed on their 
under side for the purpose of fitting the die 
E. The upper die, G-, which is of the same 
length as the lower die, and which is provid- 
ed with a concave under side that corre- 
sponds to the shape of the lower die, (as in 
figs. 2 and 3,) is provided, at its upper sur- 
face, with two or more projecting pins, a a, 
which are perforated, and which serve as a 
means for fastening the die to a pendent bar, 
H, of nearly the same length as the die." 
Mechanism is described, by which the bar H 
is moved down and up, and whereby the up- 
per die is "pressed upon the lower die and 
raised from the same, as may be desired." 
The specification adds: "The most difficult . 
mouldings can be formed by this machine, 
as is indicated by red lines in figs. 2 and 3, 
the standard I> being provided with a con- 
cave side, "to facilitate the forming of such 
difiicult mouldings, as is seen in fig. 2. The 
dies can be made of steel or other suitable 
material, and of suitable thickness." There 
are seven claims. Only claims 2 and 4 are 
alleged, in this suit, to have been infringed. 
Those claims are in these words: "'2. The 
standard D, when provided with one concave 
side, as shown. 4. Arranging the female die 
G, above the male die, E or F, for the pur- 
pose of keeping the female die clear, as set 
forth." 

The plaintiff's expert, Mr. Mclntire, in his 
testimony given February 7th, 1871, describes 
a machine for bending sheet metal to form 
metallic cornices, which was a working ma- 
chine, and which he had seen in operation at 
the establishment of Ackerman & Borkel, in 
Worth street, New York. He says: "Q. 3. 
Will you look at the model, complainant's Ex- 
hibit B, and state what it represents? A* 
I have examined the model marked complain- 
ant's Exhibit B. It represents "a machine 
adapted to bending sheet metal to form me- 
tallic cornices. Q. 4. Have you ever seen a 
machine in operation constructed like said 
model; and, if yea, when and where and by 
whom? A. I have seen a working machine 
in operation at the establishment of Messrs* 

Ackerman & Borkel, No. Worth street, 

New York city, which was constructed and 
operated similarly to said model, complain- 
ant's Exhibit B. Q. 5. Please look: at com- 
plainant's Exhibit C, and state what it rep : 
resents? A. It represents a true, full-sized 
model of a short section of a bar of solid met- 
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al, which I saw used in, and as part of, the 
working machine which I have before stated 

I saw in operation at No. Worth 

street." He then goes on to describe the con- 
struction and operation of the working ma- 
chine he so saw in operation. A longitudinal 
round bar or rod of metal was secured in a 
a shaped longitudinal groove formed at the 
lower edge of a carriage which reciprocated 
up and down, and which groove had its apex 
uppermost. The bar of solid metal, before 
mentioned, had, in its upper face, a longitudi- 
nal concavity. It was secured, with such 
concavity uppermost, on a table, and the 
sheet of metal to be moulded was placed im- 
mediately over such concavity, and beneath 
the round rod above. The latter was then 
moved downward, and forced the sheet of 
metal into such concavity, the concavity act- 
ing as the lower die, and as a female die, and 
the round rod acting as the upper die, and as 
a male die. Thus half-rounds were formed in 
the sheet of metal. In the above operation, 
it is not alleged there was any infringement 
of either the 2d claim or the 4th claim of the 
Fischer patent. After the above operation 
was performed, the round rod was removed 
from the lower edge of the reciprocating car- 
riage, and the bar with the concavity, which 
had before served as the female die, was 
mounted edgewise, and secured in the plat- 
form, so as to present uppermost art edge in- 
stead of a concavity, and to make such edge 
a male die, and the A shaped groove in the 
lower edge of the reciprocating carriage, 
from which the round rod had been removed, 
became the female die. The sheet of metal, 
with the half-rounds so formed in it, was 
placed over such male die, and the carriage 
descended, so that the A groove moulded the 
sheet over the male die, and made angular 
bends in it In such position the concavity 
in the lower bar, being at the side, accommo- 
dated the half-round bends previously made 
in the sheet When so used to make angu- 
lar bends, the machine embodied the inven- 
tions covered by the 2d claim and by the 4th 
claim of the plaintiff's patent, containing the 
same arrangement of the female die over the 
male die that is covered by the 4th claim, 
and the concave side of the male die being a 
substantial equivalent for the standard with 
one concave side, covered by the 2d claim. 
The foregoing testimony of Mr. Mclntire was 
given before Ackerman and Borkel were 
made defendants. In November, 1S73, it 
was admitted on the record, by the counsel 
for the defendant, (Wilson then being the 
only defendant,) "that the machine men- 
tioned by the witness Mclntire, in answer to 
question 4, had been used by the defendant 
since the date of the patent upon which this 
suit was brought and before the commence- 
ment of this suit" After Ackerman and 
Borkel were made defendants, the plaintiff 
put in no direct testimony to show that they 
had ever used the infringing machine. 
The defendants now contend, that there can 



be no decree against Ackerman and Borkel, 
because, (1) no replication has been filed to 
their answer; (2) because the use proved is 
a use by Wilson alone, and not a use by 
Ackerman and Borkel, or either of them. 
It is contended, that the evidence taken be- 
fore Ackerman and Borkel were made defend- 
ants cannot be read against them, and that 
the patent is not, in fact, in evidence against 
them. 

As to the replication, the putting in of 
proofs by the defendants to sustain the al- 
legations of their joint answer, after such 
answer was filed, and then* allowing the 
plaintiffs to put in proofs in rebuttal, and 
proofs in contradiction of the allegations of 
such joint answer, without entering any ob- 
jection on the record that there was no rep- 
lication to such joint answer, estops the de- 
fendants from now raising such objection. 

As to the other objection, the reference in 
the stipulation of May 13th, 1874, signed by the 
solicitor on behalf of Ackerman and Borkel 
as well as on behalf of Wilson, (and under 
which Ackerman and Borkel put in their an- 
swer,) to the fact that they had bought "the 
business of said Wilson in which the infring- 
ing machine or machines were used," and that 
the accounting against them was to date from 
the time of such purchase, and that they were 
to be enjoined, and that they were not to ob- 
ject that they had not infringed jointly with 
Wilson, taken in connection with the fact, 
that, in the joint answer, which is sworn to 
by Borkel, the machine charged in the bill 
as infringing is spoken of as "the machine 
used by these defendants," is sufficient prima 
facie evidence of the use of the machine by 
Ackerman and Borkel. 

The defendants claim to have shown that 
the machine used by Wilson, and sold by him 
to Ackerman and Borkel, embodied the 2d 
and 4th claims of the plaintiff's patent, before 
the plaintiff made the inventions. But, the 
whole evidence of the witness Conolly, taken 
together, shows that such machine did not 
embody either of those claims until after the 
plaintiff completed, and put into the shape 
of a model, the inventions covered by those 
claims. 

The plaintiff's lower or male die, whether 
E, forming a right angle at the apex, or F, 
a rounded die on the upper surface, is of such 
a form that it cannot be "clogged or made im- 
perfect by dirt or other foreign matter." This 
being so, it is apparent, that, if the female 
die is placed above the male die, so that the 
female die cannot be "clogged or made im- 
perfect by dirt or other foreign matter," the 
resulting smooth sheet metal mouldings will 
not have their surface marred by the inter- 
position of dirt or foreign matter between the 
dies. Mr. Mclntire, the plaintiff's expert, 
testifies, that the state of the art, prior to the 
plaintiff's invention, was, that, so far as he 
knows, all machines had been made with the 
dies so arranged that opportunity was afford- 
ed for the collection of dirt, chips, &c, in or 
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about the lower die; that the consequence 
was more or less injury to the dies, and im- 
perfection in the work produced; that the 
plaintiff, in fact, arranged the female die, as 
shown and described, over a male die which 
had no concavities or surrounding hollows in 
which any "dirt or other foreign matter*' 
could collect; and that, merely placing the 
female die over the male die would not effect 
the objects of the invention, unless the male 
die were so made and arranged as to afford 
no chance for the collection of dirt that would 
destroy the perfection of the work. This tes- 
timony is not contradicted. In view of it, 
and of the fact that the 4th claim claims "ar- 
ranging the female die, G, above the male die, 
E or F, for the purpose of keeping the female 
# die clear, as set forth," and, as the object of 
the invention would not be attained by put- 
ting the female die above, and thus keeping 
it clear, if the male die were one so arranged 
as, to retain dirt or foreign matter in or about 
it, the proper construction of the claim is, 
that it claims the described arrangement of 
the two dies, so that, having such a lower 
male die as E or F is, the female die shall be 
above the male die, and thus be kept clear, 
resulting in keeping both dies clear, instead 
of having the female die below in a position 
to be clogged and mar the work, even though 
the upper male die should clear itself. In 
this view, nothing is shown that affects the 
novelty of the 4th claim. In the J. S. Beach 
patent, though the female die is above, dirt 
can collect in the working parts of the lower 
die. The plaintiff's 4th claim is not antici- 
pated by the Seely patent, or by either of the 
Lamplugh patents, or by the Worthen and 
Renwick patent, or by the Johnson patent, or 
by anything else put in evidence. Nor is the 
novelty of the plaintiff's 2d claim affected by 
any of the above patents, or by any other 
evidence. 

There must be the usual decree for the 
plaintiff. 

[NOTE. For other cases involving this pat- 
ent, see Fischer v. Hayes, 6 Fed. 63. 76, 22 
Fed. 529; Fischer v. Neil, 6 Fed. 89; Fischer v. 
O'Shaughnessey, Id. 92.] 
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FISH et al. v. The BLACK WARRIOR. 

[N. Y. Times. Nov. 24,-1353.] 

District Court, S. D. New York. 1853. 

Collision — Steam and Sail— Dotx of Steameb 
in— Thoroughfare of Vessels at Night. 

[1. The running of a steamer in a thorough- 
fare of vessels, and in the darkness, with no 
more precaution than is usual in the daytime, 
raises an inference that she could have discov- 
ered an approaching vessel in time to avoid 
collision.] 

[2. A night of unusual darkness demands ex- 
traordinary diligence on the part of a steamer 



in guarding against Collision with sailing ves- 
sels.] 

[3. Negligence in lying in the track of a, ves- 
sel gives rise to the same degree of liahility f6r 
collision as any other fault.] 

[This was a libel for collision by Joseph 
Fish and others, owners of the schooner 
Sarah Emma, against the steamship Black 
Warrior (the New York & Alabama Steam- 
ship Company, claimants).] 

E. H. Owen and E. C. Benedict, for libe- 
lants. 

Before BETTS, District Judge. 

The schooner Sarah Emma and the steam- 
ship came in collision in the evening of No- 
vember 16, 1852, near Barnegat, and, the 
schooner being sunk by the collision, her 
owners bring this suit to recover their dam- 
ages. The wind at the time was about W. 
by N. The schooner was going about three 
knots an hour, close-hauled, heading about 
S. S. W., with lights set, and a competent 
look-out The steamer was heading N. by 
E., bound into New-York, going about nine 
knots an hour. Each party alleges that the 
other vessel, at the time she was discovered, 
was inshore of their own. When the schoon* 
er was discovered by the steamer, the steam- 
er's helm was immediately put a-port, and 
she claims that the schooner improperly 
starboarded her helm, and thereby threw 
herself under the bows of the steamer, in 
the act of hauling further away from her. 

The following points were decided by THE 
COURT: First. That the steamship was 
running with no more than ordinary precau* 
tions, such as she used even in the daytime, 
and upon her own proofs, was in a thorough- 
fare of vessels; and she becomes thereby 
chargeable with the responsibility of proving 
that she could not have discovered the 
schooner sooner than she did, and after dis- 
covering her, could not, with the exercise 
of the utmost diligence, avoid her. Second. 
That the testimony is so balanced as to 
whether the schooner or the ship was in* 
shore of the other, when the light of the 
schooner was first seen on the ship, that the 
court must consider that point undecided by 
the evidence. But it is proved that the 
schooner was running close-hauled on the 
wind, with her sails flat aft, and held that 
course until the collision, or so near it as to 
leave her without responsibility for any 
change of her direction, which might have 
occurred in the alarm and confusion inci- 
dent to the inevitable striking together of 
the two. Third. That the testimony in re- 
spect to the state of the atmosphere, whether 
starlight and moonlight, or cloudy *and dark, 
is so contradictory as to leave it doubtful if 
the schooner could be discerned a sufficient 
distance off, without her displaying a light, 
to be safely cleared by the steamer. Yet, 
taking the evidence from the ship as most 
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reliable in this particular, and that the night 
was so obscure and dark as to prevent the 
hull or sails of the schooner from being dis- 
covered more than a quarter of a mile from 
the steamer, the duty was imposed upon the 
latter to employ extraordinary diligence in 
increasing her look-outs, in placing her en- 
gine under strict supervision, and so man- 
ning the deck that the utmost promptitude 
-might be secured in discovering danger and 
using the power of the ship to stop her head- 
way and recede from it, or to be turned out 
-of its way when it made its appearance, and 
that the steamer has failed to show any 
such preparations on her part Fourth. 
'That it was the right and duty of the schoon- 
er to hold the course she was running when 
the ship was known to be approaching her, 
and there is no satisfactory evidence on the 
part of the steamer that the obligation was 
.not observed by the schooner. The ship had 
no knowledge of that course until the hull 
and sails of the schooner came in sight, and 
then she was heading south by east, and 
rshe is not charged by the proofs with devi- 
ating from it, other than being southeast at 
the moment of striking. Her general course 
was on the wind, and there is no proof that 
-a variation from south and east to southeast, 
if made, disconcerted any manoeuvre of the 
steamer, or produced the collision; and the 
proof that the steamer turned off: more east 
several points, and going in that new direc- 
tion, then received the blow at right angles, 
would indicate that the schooner was only 
east of south, and would corroborate her evi- 
dence that she did not change her course un- 
til the instant of striking. Fifth. It is plain 
upon the proofs that the speed of the steam- 
er would have enabled her, by starboarding 
-or porting her helm, when the light of the 
schooner was first seen, to have gone safely 
clear of her; and that the collision was 
caused by allowing the steamer to approach 
too near her before taking the appropriate 
measures for keeping her out of the way. 
Sixth. That the steamer is responsible to the 
same degree for placing herself, unjustina. 
:bly, across the schooner's track, although she 
thus receives the blow from the latter, and 
does not inflict one by her direct motion, as 
.she would do, if propelled upon the schoon* 
*er. Seventh. That the collision cannot prop- 
•erly be adjudged an inevitable accident, be- 
cause the steamer had notice by the schoon- 
er's light, in time enough to avoid her, and 
the collision was caused by the delay of the 
steamer to act upon that warning. Eighth. 
The court does not now consider and deter- 
mine whether the loss of the vessel was a 
necessary consequence of the collision/ or re- 
sulted from the blamable negligence or mis- 
conduct of her officers and crew. That par- 
ticular will be matter of inquiry on the ref- 
erence to ascertain the damages sustained. 

Decree for libellants accordingly, with a 
reference. 
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FISH v. FOND DU DAC. 

[12 Reporter, 295.] l 

Circuit Court, E. D. Wisconsin. July 12, 1881. 

Federal Courts — Question of Constitutional 
Law — State Decisions. 
A federal court, when determining the rights 
of parties under a state law, will never, in a 
doubtful case, adjudge the statute to be in con- 
flict with the state constitution, unless sustain- 
ed by some distinct adjudication of the highest 
court of the state. 

Action by the holders of coupons attach- 
ed to certain bonds issued by the city of 
Fond du Dae in payment of a subscription 
made by the city to the capital stock of a 
railway company now known as the North- 
western Union Railway Company. The sub- 
scription was authorized by a statute (March 
21, 1871) of Wisconsin which contained no 
restriction as to amount [Daws Wis. 1S71, p. 
841]; the terms, conditions, and amount of 
the subscription - being, however, previously 
set forth in a written proposition by the 
company, and approved by a popular vote 
at an election duly called. It was contend- 
ed that the statute was in conflict with sec- 
tion 3, art 11 of the state constitution, as 
follows: "It shall be the duty of the legis- 
lature and they are hereby empowered to 
provide for the organization of cities and in- 
corporated villages, and to restrict their pow- 
er of taxation, assessment, borrowing money, 
contracting debts, and loaning their credit, 
so as to prevent abuses in assessments and 
taxation, and in contracting debts by such 
municipal corporations." 

HART/AN, Circuit Justice, in delivering the 
opinion of the court, said: In support of the 
proposition that the act of 1871 is repugnant 
to the constitutional provision, and there- 
fore void, we are referred to Foster v. City 
of Kenosha, 12 Wis. 6S8, decided in the year 
1860, and to Fisk v. City of Kenosha, 26 
Wis. 23, decided in 1870. (His honor then 
read from the opinion in the first case, and 
continued :) I have read somewhat fully 
from the opinion in Foster v. City of Keno- 
sha, because upon that case counsel for the 
city mainly rely. Now it is quite clear, to 
my mind, that the supreme court of Wis- 
consin has not gone so far as the learned 
counsel for the city contends that it has. 
The point there decided was that the legis- 
lature could not, constitutionally, confer up- 
on a municipal corporation authority to con- 
tract debts, without limit as to amount, as 
well as without any other restriction as to 
purposes than the judgment of a common 
council, sustained by a majority of voters, 
that the common interest of the municipality 
will be thereby promoted and secured. The 
court held that "such unlimited power of 



1 [Reprinted by permission.] 



[9 Fed. Cas. page 109} 



(Case Np. 4,814) WISHER 



taxation, such unrestrained ability to con- 
tract corporate indebtedness," embracing, as 
it did, purposes confessedly non-municipal, 
was inconsistent with tjie object and design 
of imposing upon the legislature the duty 
of restricting municipal powers "so as to 
prevent abuses in assessments and taxation, 
and in contracting debts." That decision by 
no means justifies the conclusion that the 
legislature may not authorize a municipal 
subscription to the capital stock of one des- 
ignated railroad company, without limit, in 
one sense, as to amount, but yet to be made 
only after and in accordance with a formal 
written proposition by the company, setting 
forth as well the amount desired to be sub- 
scribed, as the terms of the subscriptions, 
and also after the approval of such proposi- 
tion by a majority of legal votes cast at an 
election called and held to pass upon that 
specific proposition. In the act of March 21, 
1871, the purpose of the subscription therein 
authorized was distinctly stated, namely, to 
aid in the construction of. a railroad in which 
the city of Fond du Lac had a business or 
commercial interest; whereas, the* charter of 
the city of Kenosha did not limit taxation 
and indebtedness to municipal purposes. 
This difference between the present case 
and that case is very material. Consequent- 
ly I do not feel authorized by anything in- 
volved or decided in Foster v. City of Keno- 
sha to hold that the legislature of Wisconsin, 
in passing the act of 1871, transcended the 
limits by the fundamental law of the state. 
Nor does the subsequent case of Fisk v. City 
of Kenosha condemn the act of 1871 as un- 
constitutional. That case involved a con- 
struction of the same section of the charter 
of Kenosha as the one referred to in Foster 
v. City of Kenosha, and the court does noth- 
ing more than affirm its previous ruling. I 
do not, therefore, feel obliged, by anything 
in the decision of the state court, to adjudge 
that the legislature, in the act of 1871, ex- 
ercised powers forbidden by the constitution 
of Wisconsin. In considering this question 
I have not forgotten what was said by the 
supreme court of the United States, when 
required, in Fletcher v. Peck, G Cranch [10 
U. S.] 128, to determine whether the legis- 
lature of Georgia had, in a particular enact- 
ment, violated the constitution of that state. 
The court there said, speaking by Chief Jus- 
tice Marshall, that "the question, whether a 
law be void for its repugnancy to the con- 
stitution, is at all times a question of much 
delicacy, which ought seldom, if ever, to be 
decided in the affirmative in a doubtful 
case." The more 'recent decisions of the 
same court justify me, I think, in saying 
that a federal court, when determining the 
rights of parties under a state law, will 
never in a doubtful case adjudge such law 
to be in conflict with the state constitution, 
unless sustained in so doing by some dis- 
tinct adjudication of the highest court of the 
state. Judgment for plaintiff. ; . 
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FISH et al. v. The GEORGE THOMAS- 

[Betts. Scr. Bk. 561.] 

District Court, S. D. New York. Nov. 18,. 
1S57. 

Bottomry — Freight Earnings — Round Voyage- 
[A voyage to a foreign port, there to dis- 
charge cargo; thence to another foreign port, 
there to take cargo; thence to a domestic port, 
— is continuous with respect to liability of 
freight moneys to satisfy a bottomry bond giv- 
en for repairs in the first part of the voyage.] 

[In admiralty. Libel by James D. Fish and: 
others against the bark George Thomas and 
her freight to recover upon a bottomry- 
bond.] 

This Tvas a libel upon bottomry bond. The* 
vessel sailed from Boston, bound thence to* 
Havana, there to discharge her outward car- 
go, and to go thence to Sagua la Grande for 
a cargo, and thence to a port in the United- 
States. On her outward voyage she was dis~ 
masted, and put into Key West for repairs, 
to cover which this bond was given by the* 
master. The vessel on being sold did not 
bring enough to cover it, and the libelant 
claims to recover the balance out of the* 
freight moneys received on the voyage round 
from Havana to the United States, while the 
claimant insisted that Havana -was to be- 
deemed the terminus of the voyage for which, 
the master had power to bind the cargo and, 
freight 

HELD BY THE COURT: That the voy- 
age was a round one from Boston back to the- 
United States, and the vessel was employed 
earning freight the entire circuit, and this, 
faculty was one of the interests hypothecated 
by the terms of the bond. No cessation of 
liability occurred on the vessel's arrival at 
Havana. That the libelants were entitled to- 
a decree against the freight as well as the- 
vessel. 
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FISHER v. BOODY et al. 

[1 Curt 20G.] * 

Circuit Court, D. Maine. Sept. Term, 1852. 

, Equitt— Rescission* of Deed— Fraud — Mistake; 

—Proof— Laches. 
- 1. Fraudulent misrepresentations by a stran- 
ger, not sufficient to rescind a deed of convey- 
' ance. They may afford ground for relief, on 
, account of mistake. 

[Cited in Spies v. Chicago & E. I. R. Co., 40 
t Fed. 39; Hardt v. Heidweyer, 14 Sup. Ct., 
: 674.] 
I ■ 

1 [Reported hy Hon. B. R. Curtis, Circuit Jus- 
1 ticej] - . , ., .. > 
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2. If a bill charges fraud, as the ground of 
relief, it must be nroved; and the proof of oth- 
er facts, though included in the charge, and suf- 
ficient, under some circumstances to constitute a 
claim to relief under another head of equity, 
will not prevent the bill from being dismissed. 

[Cited in Moore v. Greene, Case No. 9,763; 
Badger v. B-dger, Id. 71S; Voorhees v. 
Bonesteel, 16 Wall. (83 U. S.) 29; Martin 
y. Smith, Case No. 9,164; Sullivan v. Port- 
land & IC. R. Co.. 94 U. S. 811; Barr v. 
Pittsburgh Plate-Glass Co., 6 C. C. A. 271, 
57 Fed. 98.] 

3. Though lapse of time be not pleaded as a 
bar, the judgment of the court will be influ- 
enced by delay, not accounted for, when the 
bill seeks to rescind a sale. 

[Cited in Ashhurst's Appeal, 60 Pa. St. 308.] 

4. Lying by, and acquiescence, may be sufli-. 
cient to induce the court to refuse to rescind a 
deed, though not pleaded as a bar. 

[Cited in Clark v. Potter, 32 Ohio St. 61.] 

5. If a bill to rescind a deed, is filed after a 
considerable lapse of time, and the exercise by 
the plaintiff of the powers of an owner over the 
property, so as to change its character or value 
materially, the bill must state sufficient rea- 
sons for the delay; and those reasons must be 
made out in proof. 

[Cited in Greene v. Bishop, Case No. 5,763; 
French v. Shoemaker, 14 Wall. (81 U. S.) 
335.] 

This was a suit in equity, to rescind a sale 
and conveyance of lands in the state of 
Maine. The substance of the pleadings and 
evidence are so fully stated in the opinion of 
the court, that it is not necessary to recapitu- 
late them. 

CURTIS, Circuit Justice. This is a bill in 
equity, filed by David A. Fisher, a citizen of 
Massachusetts, against Henry H. Boody, 
Freeman Bradford, and Joseph Russell, citi- 
zens of Maine, to set aside a sale and con- 
veyance of land, on the ground of fraud. 
The material allegations of the bill, upon 
which the claim to relief is rested, are, that 
the defendants, claiming to be the owners 
of a tract of land in the state of Maine, 
containing six thousand six hundred- and 
ninety-four acres, known as the 'Bog Brook 
Tract,' authorized one Nathaniel Miller to 
make sale of it; that, on the seventh day of 
August, 1835, the complainant contracted 
with Miller to purchase one undivided eighth 
part thereof, at the rate of $4.50 per acre; 
that, at or near the same time, other per- 
sons purchased five undivided eighth parts 
of the same land; that the complainant re- 
ceived from two of the defendants, Bradford 
and Russell, a written contract to convey to 
him what he thus purchased, and paid to 
them in cash the sum of $1,255.12, and exe- 
cuted three promissory notes for the sum of 
$830.67 each, one payable in one year, one in 
two years, and one in three years from the 
seventh day of August, 1835, and on the 
ninth day of November, 1835, received the 
deed of the defendants, purporting to con- 
vey to him, in fee-simple, one undivided 
eighth part of the land; that the defendant 
paid, at its maturity, the first of his notes, 
but the others are outstanding. The bill 



further states, that Miller applied to him, in 
Boston, to purchase, representing that there 
were some gentlemen there from Maine, who 
had a choice piece pf timber land, which 
they offered to sell at a great bargain; that 
he intended to take part of it, and wished 
the complainant to take a share, and was 
desirous of making up a company of his 
friends, that they might operate on the land, 
get off timber from year to year, and make 
a great profit; that Miller exhibited a plan 
of the land, and stated that the lumber cut 
therefrom would come to navigation the 
first season; that, on the complainant's de- 
clining to purchase, he induced him to see 
one Borland, who, he said, had explored the 
land; and Borland informed the complain- 
ant that he had explored it, and found it one 
of the best tracts of timber land in Maine; 
that it would yield from four to six thousand 
feet of cnoice pine timber per acre, and other 
timber, such as spruce, juniper, and cedar, 
to make it average ten thousand feet per 
acre, and possessed all the advantages of lo- 
cality and streams to enable those who pur- 
chased it to float the timber to market the 
first season after being cut; that it was a 
great bargain at $5.50 per acre, and if it 
could be had at that price, he, Borland, was " 
determined to go into it, to the extent of 
his ability. That the complainant still de- 
clining to purchase, Miller afterwards 
brought to him a person named Fogg; rep- 
resented that Fogg had been sent down to 
explore the land, and he wished the com- 
plainant to hear his statement concerning it; 
whereupon Fogg stated, that the land would 
average from three and a half to four and a 
half thousand feet of choice pine timber per 
acre, and other timber in proportion; that 
the advantages for getting out lumber were 
good, and that timber cut therefrom could 
be floated down to a market the first season. 

The bill charges that the land was of no 
value whatever as timber land, or for the 
purpose of lumbering, because about all 
the pine trees of sufficient size to be sawed 
into boards were w T holly unsound and rot- 
ten, so much so, that the same could not be 
got out and manufactured into boards and 
sold at a sufficient price to pay the expense 
of the operation, and that this was known 
to the defendants; that when the defendants 
contracted to sell, they did not own the 
land, but only had a right to purchase it 
at not more than $1.50 the acre, and they 
knew it was not worth even that price, and 
obtained this right to buy merely with a 
view of defrauding some unsuspecting per- 
son, 

11 further charges, that one Lewis L. 
Miller, having been authorized by the de- 
fendants to sell the land, applied to one 
Chp^seborough to purchase, and they hav- 
ing agreed to have it explored, Miller se- 
leded Fogg, and Cheeseborough selected 
Borland, and sent them down to the land 
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in July, 1S35, went on to the land, in com- 
pany with the defendants, Bradford and 
Russell, and found it wholly worthless for 
purposes of lumberingj that the defend- 
ants, knowing that Borland and Fogg 
would so report, while coming from Port- 
land to Boston with them in a steamboat, 
offered to each of them a deed of one un- 
divided eighth part of the land, or a part 
of the profits, if they would report that the 
land was well covered with valuable tim- 
ber, and was a great bargain at $4.50 per 
acre, and if they would aid and assist in 
working off a part, or the whole, of the 
land at that price; that Borland and Fogg 
agreed to the proposal, Borland, however, 
reserving the right to acquaint Cheese- 
borough, secretly, of the worthlessness of 
the land, which he did, on seeing Cheese- 
borough; that the defendants gave Fogg a 
written promise to perform their nefarious 
contract, and that Borland and Fogg did 
report, falsely, to Miller, that they had 
found the land valuable, that it contained a 
large quantity of choice pine timber, and 
other valuable timber, and was a great bar- 
gain at $4.50 per acre. 

The bill further states, that when Borland 
and Fogs made the above-mentioned rep- 
resentations to the complainant, they were 
under the corrupt contract aforesaid, with 
the defendants; and that the complainant, 
being deluded and influenced by the false 
and delusive declarations and representa- 
tions made by Nathaniel Miller, Borland, 
and Fogg, did, on the same day, conclude 
a bargain, as above-mentioned. There is 
another charge in the bill, concerning an in- 
cumbrance on the land, which will be no- 
ticed hereafter. 

• This is a succinct statement of the sub- 
stance pf the case made by the bill; and as 
there can be no doubt a sufficient case is 
stated, the first inquiry must be, whether 
it is made out in proof. 

It should be observed, at the outset, that 
the bill does not aver that either of the de- 
fendants, in person, made any misrepresent- 
ation; the charge is, that the false repre- 
sentations, which misled the complainant, 
were made through Nathaniel Miller, Bor- 
land, and Fogg. We have, therefore, to as- 
certain from the evidence, not only what 
each of these persons represented to the com- 
plainant prior to his purchase, but also, 
whether at the times of such representa- 
tions, each was so connected with the de- 
fendants as to render the defendants re- 
sponsible for his acts in respect to this 
land. It has been urged, that if a third 
person, wholly unconnected with the de- 
fendants, made fraudulent representations, 
which induced the complainant to purchase, 
he is entitled to relief. I will not say a 
case for relief might not be made, resting 
on such a basis; but it must be on the 
ground of mistake, and must be brought 
within the principles applicable to that 



head of equity. There can be no responsi- 
bility for the fraud of a mere third person, 
acting without any authority from the de- 
fendants* And this bill states no case of 
mistake. It is true, that in summing up 
the grounds for rescinding the sale, this 
language occurs: "And although such gross 
and palpable fraud has been committed and 
practised upon your orator, or such gross, 
and palpable mistakes mutually made and 
committed in regard to the value of said 
land and timber." But there is nothing in 
the bill to which these words concerning 
mistakes can be referred. No mutual mis- 
take is anywhere described, and the aver- 
ments throughout are of positive and inten- 
tional fraud and deception. I assent to the 
rule laid down by the lord chancellor, in, 
Price v. Berrington, 7 Eng. Law & Eq. 254, 
that when a bill sets up a case of actuD 1 
fraud, and makes that the ground of prayer 
for relief, the plaintiff is not entitled to a de- 
cree by establishing some one or more of the 
facts, quite independent of the fraud, which 
might of themselves create a case under a 
distinct head of equity. I return, therefore, 
to the inquiry, whether Nathaniel Miller, 
Borland, or Fogg, made ta-the plaintiff, De- 
fore the purchase, the representations char- 
ged in the bill; and if so, whether he was so 
connected with the defendants, or either of 
them, as to give a title to relief on the 
ground of fraud. 

And first, as to Nathaniel Miller. The only 
evidence of representations made by him 
comes from himself, as a witness for the 
plaintiff: and he fails to prove that he made 
the representations alleged in the bill. He 
admits that he urged the plaintiff to buy, 
told him he intended to purchase, and that 
he and some of his friends, who were to pur- 
chase the other parts of these lands, would 
join the defendant in operating, that is, get- 
ting off the timber. But he does not remem- 
ber telling him it was a choice piece of tim- 
ber land, or that it was a great bargain, or 
that great profits could be made. In short, he 
proves no material representation charged 
in the bill, even of the most general char- 
acter, which was not true. It was urged by 
the plaintiff's counsel, that as he declares he 
said as much to the plaintiff as he did to 
others, and it is proved he made some more 
specific representations to others, and as it is 
apparent that, from the age of the witness 
and the lapseof timesincethe occurrences, his 
memory was not clear, the court should pre- 
sume that he did make to the plaintiff, the 
declarations charged in the bill. But having 
b^een carefully interrogated, by a set of very 
pointed, not to say very leading questions, 
upon each representation alleged in the bill, 
and having declared that he did not remem- 
ber making them, it would be exceedingly 
dangerous to assume that his subsequent 
loose statement, that he ^aid as much to the 
plaintiff as to others, is evidence that he 
made to the plaintiff the representations 
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charged in the bill. If his memory was not 
sufficient to enable him to say whether he 
did or did not make those representations, 
it was not sufficient to enable him to prove 
the fact that he made them; and how much 
he said to others, is quite immaterial. 

There is some ground laid by the bill for 
the inquiry, whether the plaintiff was not 
influenced by the belief that Miller was to 
pay, for his eighth of the land, as much as 
the plaintiff; but I am spared the necessity 
of investigating this, by the disclaimer of the 
plaintiff's counsel of all intention to impute 
to Doctor Miller, any intentional concealment 
of the fact, that a discount was to be made 
to him, and by the frank admission, which, 
indeed, Miller's testinfony seems to render 
necessary, that his client has nothing to com- 
plain of in this particular. 

I proceed, therefore, to examine, what re- 
lation Borland bore to these plaintiffs, at the 
time when the interview took place between 
him and the plaintiff and Miller, on the 
seventh day of August This was the only 
interview with Borland, before the plaintiffs 
purchase, which was concluded on that day. 
The bill charges, that Borland and Fogg, hav- 
ing been sent to explore these lands by Miller 
and Cheeseborough, who proposed to pur- 
chase them, were bribed by the defendants 
to make a false report to their employers, 
and to aid in selling the lands, by making 
misrepresentations. The answer of each de- 
fendant explicitly denies this charge and all 
connection with Borland, at any time prior 
to the thirteenth day of August; and they 
deny that Borland then had any agency for 
them, or either of them; but they admit that 
Kussell and Bradford then agreed, that if he 
and his friends should take up the residue of 
the land, which Miller and his friends should 
not buy, at the rate of $4.50 the acre, they 
would give him one eighth of the land. So 
far as respects the denial of the bribery of 
Borland and Fogg, by the defendants, to 
make a false report to their employers, the 
answers are supported by the testimony of 
Fogg, taken by the plaintiff, who swears he 
knew nothing of it, and, so far as he was con- 
cerned, it was not true; and this very grave 
charge is not supported by any proof; nor is 
there evidence of any relation whatever be- 
tween Borland and the defendants, prior to 
the time when the plaintiff made his pur- 
chase. That before the interview between 
himself and the plaintiff, Borland intended 
to have some connection with the sale of 
these lands, and hoped, as he declared, to 
make something out of it, is highly probable. 
That these plaintiffs had in any way em- 
ployed him in reference thereto, before the 
plaintiff made his purchase, or knew that he 
had busied himself about the sale, or were 
at any time informed that he had made any 
representations to the plaintiff, does not ap- 
pear. In respect to" Fogg, the principal evi- 
dence in the cause comes from himself; he 
having been examined as a witness on the 



part of the plaintiff. His testimony, while it 
negatives, decidedly, any fraudulent purpose 
on the part either of himself or of any of the 
defendants, does clearly prove an employ- 
ment, by Bradford, to give information to the 
plaintiff and others concerning these lands. 
And it shows, at the same time, a direct in- 
terest to promote the sale to the extent of 
one thousand dollars, which he was to re- 
ceive, in case the sale should be effected for 
the price of $4.50 the acre. He says there 
was a written contract between himself and 
Bradford and Russell to this effect, the man- 
ner of obtaining which he thus describes: 
"I invited Bradford, on the day of the date- 
of the obligation, to walk with me; he talk- 
ed on various subjects. I told him I expect- 
ed he was making a great deal of money by 
this bargain, and I would stay, till it was 
decided whether they sold, if he would give 
me $1,000. I told him I could say nothing 
more in praise of the land than I had already 
said; but I could blow up the bargain, and 
would, unless they gave me an obligation for 
$1,000." A copy of an obligation to Fogg, 
signed by the defendants, Bradford and Bus- 
sell, is put into the case by the plaintiff; but 
it purports to relate to a tract of laud mate- 
rially different in quantity from the one in 
question, not identified with it by any certain 
description, and the answers of Bradford 
and Kussell, which in this respect are respon- 
sive to the bill, aver that it does not relate- 
to this land. I do not pause upon this; my 
present purpose being to declare how far 
there was «in employment of Fogg, in behalf 
of the defendants, or any of them, in refer- 
ence to these lands, so as to make them re- 
sponsible for his representations. Nathaniel 
Miller testifies that Fogg told the plaintiff the- 
land had from three and a half to four and a ' 
half thousands of good pine, per acre. Fogg 
himself declares he made no representation 
he did not believe to be true; that he gave a 
correct account of the land, as near as he- 
had been able to learn; that he considered 
the land a bargain at the price asked; and 
that he had made his report, and told all 
he knew about the land, before he was em- 
ployed by the vendor. 

It is necessary, to a correct understanding 
of the case, to state that the gravamen of the 
plaintiff's complaint does not respect either 
the soil, or local position, or even the quan- 
tity of timber on the land; but its quality. 
As to the quantity of timber, though there- 
is some conflict of opinion among the prac- 
tical lumbermen who have worked on the- 
tract, yet the general result of the evidence 
is, that the quantity was large; and the- 
plaintiff's counsel explicitly declared, at the- 
bar, that he did not make a question on that 
point; and the bill states, in terms, that it 
was the unsound and rotten condition of tha 
pine timber which rendered the land of no- 
value, and that it was in that particular the 
plaintiff was and continued to be deceived, 
even for the space of two years after he- 
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made his purchase. Indeed, it is only upon 
this ground the bill can stand, because dur- 
ing the years 1835-36, and 1836-37, the plain- 
tiff and his associates had sufficient means 
of knowledge of the quantity of timber, and 
the bill alleges no concealment by the de- 
fendants in this particular; and as the plain- 
tiff and his associates continued to operate on 
the land during both those seasons, and this, 
bill was not filed until August, 3844, it would 
be impossible to maintain the suit upon the 
ground of a deficiency in the quantity of 
timber. The real cause of complaint is, that 
the quantity of sound merchantable pine 
timber was not equal to what was repre- 
sented. Upon this point, the testimony of 
Miller and Fogg, taken together, is, that 
Fogg represented there was from three and 
a half to four and a half thousand of good 
pine per acre, and that he believed what he 
said to be true. In point of fact, I think the 
evidence shows this representation was not 
substantially correct; a considerable part of 
the pine timber then standing on the land 
being more or less decayed. But it is a very 
material inquiry here, whether this assertion 
by Fogg was of a matter of fact, or a matter 
of opinion merely. An honest but mistaken 
assertion of a fact, to another's loss and his 
own gain, by a vendor or his agent, may be 
a constructive fraud; but this principle does 
not extend to assertions of what are known 
to both parties to be matters of opinion only. 
And an assertion may appear to be a matter 
of opinion, either from its being made in that 
form, or from the very nature of the thing 
asserted. It is shown, by the evidence in 
this case, and 1 think is so obvious, that it 
must be taken to have been known to the 
plaintiff, that a representation of the. quan- 
tity of sound pine timber standing on the 
land, was of a matter of opinion. Many 
persons, of practical experience in such mat- 
ters, and better acquainted with these lands 
than one merely sent to make an exploration 
could be supposed to be, have testified in this 
cause on this subject They differ very widely. 
The result may be summed up in the words 
of one of the witnesses, who says some lum- 
bermen thought the best and most valuable 
timber had been cut, and others thought 
differently. The very representation relied 
on showed it to be somewhat loose and con- 
jectural; three and a half to four and a half 
thousand feet per acre, does not convey the 
idea of a precise statement of a matter of 
fact According to the bill, the plaintiff had 
just before been told by the other explorer, 
Borland, that the land would yield from four 
to six thousand feet of choice pine per acre. 
Such a wide discrepancy between the two 
persons employed to explore, and to whom 
the plaintiff resorted for information, must 
at least have apprised him that they were 
speaking from loose estimates. It must be 
observed, that the assertion relates to the 
quantity of sound timber. This involves, 
not merely the question how much pine tim- 
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ber was on the land, but what part was 
sound, and what unsound. The latter is 
very difficult to be determined, with any ap- 
proach towards precision, by a mere explora- 
tion of the land. No doubt, some estimate 
may be formed; but the nature of the thing, 
as well as the very considerable discrepan- 
cies among the witnesses, show it to be 
purely a matter of opinion, upon which hon- 
est and skilful men will greatly differ. 

I have examined the substantial allega- 
tions in the bill respecting the misrepresenta- 
tions relied on, in order to see what their 
character was; whether they are supported 
by the proofs, and how far the defendants 
are responsible therefor. There are many al- 
legations concerning the representations 
made to others, which are material only as 
tending to show, if proved, a general fraudu- 
lent purpose on the part of one or more of 
the defendants, and of Borland. But inas- 
much as no representations by the defend- 
ants themselves are alleged, and as Borland 
is not shown to have been their agent, or to 
have been in any way connected with them 
before the plaintiff purchased, I have not 
thought it necessary to detail them. There 
are also circumstances in the case tending to 
show, that some of these transactions, with 
others than the plaintiff, were not conducted 
fairly by all who were concerned in them. 
It is very extraordinary that one eighth of 
the whole tract should have been given to 
Borland. It is not quite clear to my mind, 
that the promise to Fogg referred to the sale 
of another tract of land; it is proved, I think, 
that Borland deluded some of the other par- 
ties; but the great difficulty in the plaintiff's 
case is, that he does not connect himself with 
these circumstances, and show himself to 
have been deluded into making this purchase, 
by such evidence as will enable me to set 
aside this conveyance after the lapse of so 
much time, and after the acquiescence by 
him which appears; all fraud being explicit- 
ly denied by the answers. 

This sale was made in August, 1835, and 
nine years elapsed before the bill was filed. 
It is true, no statute of limitations is pleaded, 
and the lapse of time is not specifically relied 
on in the answer. But I apprehend the 
true doctrine on this subject is given by Lord 
Brougham, in Irvine v. Kirkpatrick, 3 Eng. 
Law & Eq. 24, decided in the house of lords 
in 1S51. "A party, say they, meaning to 
avail himself of the topic of time, must do it 
by a plea, and must succeed altogether, or, 
I suppose they mean to add, fail altogether. 
I cannot go so far as that I, too, say that 
a court of equity will overleap the barrier 
of time to get at the fraudulent practice. I, 
too, say the length of time which has elapsed 
is not a bar to this suit But that it should 
not enter into our consideration; that it is 
to be wholly dismissed; that as a suggestion, 
it is to have no effect in moulding, as it were,, 
in influencing the frame of mind, in which: 
we shall be when we are to consider the 
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rest of the case, either as a jury upon the 
facts, or as judges upon the law,— to that 
proposition I cannot assent. Am I to dis- 
miss that fact from my mind, and deal dryly 
with all the facts and all the law of this 
case exactly as if it had occurred three or 
four years, or as many months before the 
action was brought? I cannot go that length. 
On the contrary, I hold it is most material," 
&c. 

This distinction, between a positive bar 
from lapse of time, and that lying by and 
acquiescence, which will cause a court of 
equity to look upon the proofs with some 
distrust, and to refuse relief unless the delay 
and acquiescence are satisfactorily account- 
ed for, I consider a most important principle, 
necessary to be constantly kept in view in 
wielding the transcendent powers of a court 
of equity; and it rests upon ample authority, 
though, in my judgment, it has sometimes 
not been sufficiently regarded. Prevost v. 
Gratz, 6 Wheat. [19 U. S.] 481; Elmendorf 
v. Taylor, 10 Wheat [23 U. S.] 1.13; Piatt 
v. Vattier, 9 Pet. [34 U. S.] 41G; Stearns 
v. Page [Case No. 13,339]; Wagner v. Baird, 
7 How. [48 U. S.3 234; 1 Madd. 99; Law- 
rence v. Blake, S Clark & P. 504; Plough 
y. Richardson [Case No. 6,722]. The plain- 
tiff seems to have been quite aware of this 
difficulty, and has introduced into his bill 
some allegations designed to avoid it. Their 
substance is, that by the fraudulent practices 
of some of the defendants, and of other per- 
sons having a common interest with them, 
the plaintiff and his associates were pre- 
vented from discovering the decayed state 
of the timber until the summer of 1837; and 
the bill ave'-s, "that he made no discovery 
of the frauds practised upon him until the 
fifth day of January, 1839; at which time 
your orator first discovered and was satis- 
fied, and felt himself able to prove, the 
many charges set forth in this, his bill of 
complaint, and has to this time delayed 
prosecuting the same on account of the 
poverty the said frauds of the defendants 
brought upon him, and the hope that his 
appeals to their justice and equity would 
save him from the vexation, .trouble, and 
expense of an appeal to this court for re- 
dress." This, taken in connection with the 
facts in the cause, is far from being satis- 
factory to my mind. It appears that, in 
the summer of 1837, a large quantity of this 
timber, taken from the land during the two 
preceding years by the plaintiff and his 
associates, was actually sawed into boards; 
and it is the result of that operation which 
is now relied on, as showing the worthless- 
ness of the timber. If the plaintiff did not 
then know that its quality fell so far short 
of the representations, as to amount to a 
fraud, he was either guilt3 f of gross neglect, 
or there was not such a fraud as he relies 
on. In respect to his first feeling himself 
able to prove all his charges of fraud in 
January, 1839, no particular sources of evi- 



dence, then first discovered, being in any 
way indicated by the bill, or appearing in 
the proof, I can allow no weight to it. Such 
vague allegations are too easily made to be 
entitled to any effect If, at that time, the 
plaintiff made any particular discovery, the 
bill should have stated whax it was. and 
why it was not before known, and how it 
was discovered. Stearns v. Page, 7 How. 
[48 U. S.] S29. That the delay has arisen 
from the poverty of the plaintiff, brought 
upon him by the frauds of the defendants, 
is not shown. He has paid the plaintiffs 
less than twenty-two hundred dollars; it 
does not appear that he lost any consider- 
able sum in the lumbering operations; the 
evidence tends to show that, in 1835, he was 
worth about ten thousand dollars, and that 
he was engaged in other eastern land specu- 
lations. His letter to the plaintiff, Boody, 
written in January, 1838, though it shows 
he was in want of money, does not indicate 
poverty; and there is no evidence that this 
pretence in the bill is well founded. It is 
not hy a statement of imaginary difficulties, 
or unreal obstacles, that delay is to be ac- 
counted for. In this case, I am not satisfied 
that any thing more substantial is shown. 

But this case contains facts still more 
formidable to the plaintiff's claim than mere 
delay. From 1837 down to the filing of the 
bill, lumbering operations have been carried 
on upon these lands by practical lumbermen, 
and so large quantities of timber removed,' 
as to affect very materially the value of the 
land. During this time it has also been in- 
jured by fire. In Januaxy, 1S38, after the 
timber, taken off by the plaintiff and his 
associates, had been actually sawed into 
boards, the plaintiff wrote a long letter to 
Boody, in which he recognizes his notes as 
due, and gives assurances of their being paid. 
And though he does not appear to have 
been concerned in the profits of the subse- 
quent operation on the land, yet, as late as 
1840, he offered to Purrington, one of the 
witnesses, a permit to cut timber thereon. 
Here is an amount and kind of acquiescence, 
and a consequent change in the value of the 
property, which render the court, through 
the fault of the plaintiff, unable to restore 
the parties to their original condition. 

There is one other part of the bill which 
must be adverted to. It is the claim for 
relief, by reason of an incumbrance on that 
part of the land purchased of Itussell. 
There can be no doubt that a fraudulent 
concealment of incumbrances on the land 
sold may lay the foundation for relief, by a 
rescission of the sale, even after the execu- 
tion of a deed of conveyance containing 
covenants, upon which a remedy might be 
had at law. But I apprehend that a very 
different case from the present must be 
made. The answer of Russell admits that 
the land was represented, at the time of the 
sale, to be unincumbered, and that it was 
his intention to have had an unincumbered 
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title made bytlie holderof that title; but that 
the plaintiff, with a full knowledge of the 
state of the title, proposed to accept a deed 
from him, and to rely on his removing the 
incumbrance, which he afterwards did, by 
paying it off, and taking a discharge of the 
mortgage. There is nothing in the proofs 
sufficient to control this; and it is in part, 
supported by the record evidence. The 
plaintiff has not suffered any loss, by reason 
of the existence of the mortgage; nor does 
he show that he is now exposed to any. I 
cannot, for this cause, set aside a conveyance 
made seventeen years ago. 

I have not adverted particularly to some 
more general grounds of complaint contained 
in the bill. It is certainly true that the de- 
fendants were not the owners of the land 
when the sale was made, having only a right 
to purchase it on certain terms. It is true, 
also, that the price at which they sold, was 
at a very large advance upon that which 
they were to pay. I am satisfied that a pru- 
dent man, who knew the amount and condi- 
tion of the timber standing on the land, 
would not have agreed to purchase at the 
rate of four dollars and fifty cents per acre. 
But I am not satisfied, that the defendants 
knew the condition of the timber, nor that 
the land was worthless for lumbering opera- 
tions. The fact that practical lumbermen 
have operated upon it, so many years since 
1S33, is quite decisive on this point These 
and some other circumstances, would have 
been entitled to a more rigid scrutiny, if the 
transaction were recent, and the plaintiff had 
approached nearer, to making satisfactory 
proof of the more specific charges of fraud in 
his bill. But independent of the fraudulent 
concealment, by the defendants, of the state 
of the timber, alleged, but not to my satis- 
faction proved, they do not of themselves af- 
ford ground for relief, by reason of fraud; 
and I have therefore, not thought it neces-, 
sary mone particularly to allude to them. 
For similar reasons, I have not spoken of 
some of the points made in behalf of the de- 
fendants, and particularly of the defendant 
Boody. But it may be proper to state, what 
was conceded by the plaintiff's counsel, that 
his connection with these transactions was, 
if any, a mere legal relation, he not having, 
at any time, actually participated in them. 

The bill is to be dismissed; and as to costs, 
I shall follow, what I understand to be a 
settled rule, that if a bill charges fraud, 
which is not proved, and the bill is dis- 
missed, the plaintiff must pay costs. 

Case !N*o. 4,815. 

FISHER v. CARTER. 
[1 Wall. Jr. 69.] i 

Circuit Court, E. D. Pennsylvania. Nov. 8, 
1843. 

MONUMEXTAI* AND TRADITIONARY EVIDENCE. 

1. At no time in the history of Pennsylvania, 
neither before October 13th, 1760, nor since, 

i [Reported by John William Wallace, Esq.] 



have islands in her larger rivers been open to 
settlement on the same terms with fast-land 
generally. They could he settled only on 
agreed terms. 
[Cited in Jones v. Tatham, 20 Pa. St. 403.] 
2. The court speak of acts and monuments, 
and of judicial and professional tradition view- 
ed as evidence; and, in the absence of more 
direct testimony, iegard them as an authorita- 
tive means of ascertaining ancient opinion of 
fact. 

At the junction of the Susquehanna and 
Juniata rivers in Pennsylvania, stands a 
veiy valuable island called, sometimes, 
"Baskin's" or "M'Elcar's Island," and some- 
times "Duncan's Island;"— the subject of the 
present ejectment The plaintiff shewed ti- 
tle by residence, improvement and cultiva- 
tion from 1749 to 1S02. In the year last 
named, the Penns, being indebted to Thom- 
as Duncan, Esquire (subsequently one of the 
justices of the supreme court of Pennsylva- 
nia), for professional services, conveyed this 
island to that gentleman. These services, 
the value of which did not exactly appear, 
were the principal consideration of the con- 
veyance. The defence was, that admitting 
the plaintiff's ability to recover on other 
grounds, 1 yet that islands in the great rivers 
of Pennsylvania had never been open to set- 
tlement on what are called common terms; 
the terms on which lands in general were 
settled, and by which the plaintiff claimed 
title in this case. The plaintiff admitted 
that after October, 1760 (when, as will here- 
after appear, the proprietaries took posses- 
sion of a large amount of this sort of prop- 
erty), islands were not*thus open to settle- 
ment; but contended that prior to that time 
they were. And this point it was which 
was in issue in the case. 

It is here necessary to present a view of 
the juridical history of this subject 

In one case (Carson v. Blazer, 2 Bin. 475; 
decided in 1810) the supreme court of Penn- 
sylvania decided that the great navigable 
rivers of the state were never the subject of 
riparian ownership, but belonged to the 
commonwealth. In his opinion in that case, 
Chief Justice Tilghman, speaking of the pro- 
prietary, said: "No doubt he retained the 
entire right of the river and of every thing 
in the river, in order that he might make 
such use of it as would be most conducive 
to the public benefit" Page 476. 

In another case (Hunter v. Howard, 10 
Serg. & R. 243, 245; decided in 1823),— not 
absolutely requiring such a dictum,— Mr. 
Justice Duncan, delivering the opinion of 
the court (the chief justice being absent), 
said, that "islands in the great rivers of 
Pennsylvania, under the provincial govern- 
ment, were never the subjects of appropria- 
tion either by office right or settlement 
The proprietaries appropriated them to their 

*It is clear that the plaintiff could not, in 
any event, have recovered; his title being but 
equitable. 
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own use by special warrants." And after- 
wards: "Thus, from the first settlement of 
the country, we see, these islands were with- 
drawn from appropriation." At the time 
when this sentiment was delivered, his hon- 
our was the owner of the island now in suit; 
and the question in controversy had, at that 
time, been agitated in regard to it. In a 
third case (Shrunk v. Schuylkill Nav. Co., 
14 Serg. & R. 71, 79; decided in 1S20), Chief 
Justice Tilghman, giving the opinion of the 
court upon a point respecting rivers, argued 
against one of the parties' rights, because 
if he had such rights in the river he "would 
have a right to the islands also, contrary to 
universal opinion and practice. These is- 
lands," continues the chief justice, "have 
never been open to applicants under the 
common terms of office either under the 
proprietary or state government; but have 
always been sold on special contract, and 
for higher prices;" and his honour refers 
to the case of Hunter v. Howard, last cited, 
"for a particular account of the manner in 
which islands have been granted." Chief 
Justice Tilghman, it is necessary to state, 
was born in the year 1756, and began the 
study of the law in the year 1772, in the of- 
fice of Benjamin Chew, Esquire, then at 
the head of the profession and afterwards 
chief justice of Pennsylvania. His father 
removed from Maryland in 1762, and was, 
some time subsequently, appointed secreta- 
ry of the proprietary land-office; a situation 
which he held with distinguished reputation 
for several years. Mr. Justice Duncan was 
born in 1760. 

It appeared, on the other hand, that the 
point now in issue had twice arisen in the 
inferiour courts of the state; but that the 
decisions there were in direct contrariety to 
each other. It had also been twice before 
the supreme court, but no opinion was given 
in either case; the point not being in issue 
in one case (McElear v. Elliott, 14 Serg. & R. 
242, 250); and in the other (not reported), 
where it was in issue, the court not being 
able to agree. The evidence of documents 
from the land-office made it plain that aft- 
er October 13th, 1760, islands were not open 
to settlement on common terms; but it was 
not so clear from those records how the 
case had been anteriour to that date. The 
records did, however, shew that there was 
something like instances of the same course 
of general policy in regard to islands before 
that year as subsequently. For example: 
after October 13th, 1760, the proprietaries 
would not allow an island to be returned on 
a warrant for fast-land. They exacted, for 
islands, a price much higher than for fast- 
land. They did not knowingly permit set- 
tlements to be made on islands, but regard- 
ed persons who made them as intruders. 
They gave leases under special restrictions, 
but did not regard such occupancy as giv- 
ing a right to pre-emption. 



After the Revolution, the same course of 
policy with regard to islands was carefully 
continued by the commonwealth. See the 
act of 8th April, 17S5, § 13, and of 6th March, 
1793. While the course of policy respecting 
islands, prior to October 13th, 1760, appear- 
ed from the evidence which follows: 1680, 
June 20th. A return of survey of a certain 
"island" in the Delaware. This paper was 
endorsed: "Island in the Delaware." 16S4, 
February 2nd. A warrant to survey anoth- . 
er certain "island," and certain meadow- 
land described. The endorsement, howev- 
er, had no reference to any island, and was 
simply "The Meadows at" &c. William 
Fenn died in 1718; and the foregoing two 
were the only warrants for islands in his 
time. There was abundant evidence of his 
care to appropriate manors, or tenths of 
general surveys. 1754, August 29th. A let- 
ter from the secretary of the land-office to 
Lawrence Groden, Esquire, in which the 
secretary expresses his surprise that a cer- 
tain person who, it appeared, kept forcible 
possession of another island in the Delaware 
river, against the proprietaries' tenant, could 
not be taken by the sheriff. "I should be 
sorry," says the secretary, in speaking of 
the sheriff, "to be obliged to complain against 
him to the governour; but I must do it if* 
I cannot get process of court executed. How- 
ever, let the writ be renewed every court, 
that it may appear how much he is in fault." 
1754, October 17th. The proprietaries hav- 
ing granted to two of their agents, a certain 
number of acres of good land, and well sit- 
uated; an island, having, as appeared by 
the surveyor's draft, two houses upon it, was 
included in the survey; but it did not ap- 
pear by the caveat books, that any caveat 
was made by the persons named in the sur- 
vey as settlers. In 1770, a caveat by some 
persons claiming under a former warrant 
and improvement was dismissed. 1758, No- 
vember 15th. A warrant requesting the sur- 
veyor to make a regular survey of a yet dif- 
ferent island, that it might be leased "on 
such terms as may be agreed on." Surveyed 
accordingly, "on the proprietaries' account." 
1760, March 8th. A warrant reciting, that 
divers persons had presumed to destroy the 
timber and commit waste on another island 
(described) in the Susquehanna, and witliout 
any license from "us" had taken upon them- 
selves to clear part of the said island; that 
the proprietaries were desirous to prevent 
such waste and spoil being made on the said 
island for the future, and that the same 
should be forthwith surveyed and returned 
"for our use." Warrant of survey accord- 
ingly. 1760, May 13th. A lease for three- 
years, by the proprietaries, of an island in 
the Susquehanna, "surveyed and returned 
for the use of the said proprietaries." The- 
tenant stipulates, in rict terras, that if 
he commit any waste, or if he assign the is- 
land or his lease without a license in writ- 



[9 Fed. Cas. page 117] 



(Case No. 4,815) FISHER 



ing from the proprietaries, his lease shall 
become utterly void. Then came the follow- 
ing warrant from the sons of Wm. Fenn; 
and this document it was (the plaintiff con- 
tended) which first withdrew islands from 
general sale. 1760, October 13th. "Where- 
as during the life of our late honoured fath- 
er, William Penn, Esquire, divers orders and 
warrants were given, &c. to survey or cause 
to be surveyed to and for his and our use 
and behoof, the tenth part of all such lands 
as should be from time to "time surveyed and 
laid out in the several counties of our prov- 
ince. (These tenths composed what are 
known as "Manors.") And whereas, not- 
withstanding the said warrants and orders 
given as aforesaid, and our own repeated 
•orders and warrants &c. since from time to 
time, they were not executed or observed as 
they ought to have been, (to our great loss 
and disappointment:) And we now judge it 
necessary to revive and renew the said or- 
ders: These are therefore to authorize and 
require you, as soon as conveniently may be, 
to survey or cause to be surveyed for our, 
proper use and behoof (the tenth part of the 
before referred to sort of land:) GSiF* And 
that in such future surveys to be made, you 
take particular care to survey for our own 
use the several unappropriated islands in the 
, rivers Delaware, Schuylkill and Susquehan- 
na, and the several other rivers and creeks in 
our own said province, and make returns 
from time to time of the same premises into 
our secretary's office for our use agreeable to 
the said former and this our renewed war- 
rant and orders in that behalf." This war- 
rant was endorsed "A warrant to survey 
for the proprietaries' use all the islands in 
the rivers Susquehanna, Schuylkill and Dela- 
ware:" and in pursuance of it, 8S islands 
were surveyed and returned between the 
years 1760 and 1770. The island now in 
controversy was among these, and surveyed 
November 13th, 1760. The surveyor's draft 
fjtates that the island is called "Baskin's 
Island," and notes the fact of there being a 
settlement upon it 

It appeared, further, from the testimony 
of the deputy secretary of the land-office 
(who had been connected with that depart- 
ment for thirty-five years) that having been 
requested by the plaintiff to examine all 
papers respecting islands in order to give 
his deposition, he had carefully done so; and 
that although many patents had issued for 
islands, he could not find one case where a 
patent had been founded upon actual settle- 
ment. And again, that among the records 
of the land-ofiice, but separate from its gen- 
eral concerns, are files called "proprietary 
files," which relate exclusively to the private 
estates of the Penns; and that among these 
files he found, when he came into the de- 
partment, in 1S09, all papers, with a single 
exception, of whatsoever sort, which relate 
to islands. 



Mr. J. Fisher, of Lewiston, and Mr. Randall 
for plaintiff: 

The point before the court has never been 
decided; nor was it in issue in those cases 
where we find an expression of opinion from 
the bench. What has fallen from judges is 
explained by the fact that notice was not 
directed to the epoch which is now proved 
to be an important one. The number of 
islands granted prior to October 13th, 1760, 
is comparatively small; for it is matter of 
common knowledge that the settlement ol 
the state, at that early day, was only along 
the southeastern part. Ever since October 
13th, 1760, or, in other words, since the only 
time the islands or their history have come 
to be subjects of notice, we admit what is 
said. Judges, when speaking on the subject, 
were speaking in a general way; and we 
ought not to seek for truth to a certain in- 
tent in every particular. It is plain that 
Chief Justice Tilghman and Judge Duncan 
cannot be regarded as speaking otherwise 
than in a general way. They cannot be 
taken as meaning to make themselves wit 
nesses of a state of things which had passed 
away several years before either of them 
was born. They state, at best, what they 
derived from others; and these, in turn, 
may have rendered what they had learned 
but intermediately. How imperfect is such 
evidence! The speaker may have been un- 
worthy of credit: he may have ill expressed 
himself; or the hearer may have ill con- 
ceived what was well expressed. In short, 
coming through the open channel of the 
human mind, all such tradition, even admit- 
ting the source to be pure, comes to us with 
the adulteration of imperfect conceptions, ot 
weak motives; of fancies and foregone opin- 
ions; of oblivion and false remembrance, 
and of those varied springs of errour which 
must impart themselves to any such mode 
of transmitting truth. The dictum of Judge 
Duncan ought not to be cited at all. He 
could not have meant that his own dictum 
should decide his own cause. But all these, 
at any rate, were but obiter dicta: they 
possess naught of "the solidity of the judg- 
ment-seat." Ho.v do we find judicial opin- 
ion expressed when attention was directed 
to the point V In one case, the avoidance of 
any opinion. In two other cases (inferiour 
courts), one court is in direct opposition to 
the other: while on the first and only occa- 
sion that the point was in issue in the su- 
preme court, there was a divided bench, and 
no opinion at all. Is the defendant aided by 
the records from the land-office? We do not 
deny that the proprietaries could take pos- 
session of unappropriated islands prior to 
October 13th, 1760; though, as we have sa*d, 
few were so taken prior to that date. Nor 
do we deny that when once, in any manner, 
islands had been appropriated, they were 
subject to whatever terms of tenure or of 
disposition the proprietaries preferred. But 
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can one case be shewn where a person, set- 
tled on an island prior to 13th October, 1700, 
with an intention of remaining there, was 
dispossessed because he had not made a 
special agreement for it? The only case 
from which such a notion could possibly 
be induced, is that of the warrant of Octo- 
ber 17th, 1734. Now, there, the marks on 
the draft are the only evidence of settlement 
at all; and these were probably made by 
way of description and for the sake of iden- 
tification. The settlement may have been 
abandoned; for no mention is made of oc- 
cupancy. It may have been an Indian resi- 
dence. It may have been no residence at 
all; and temporary in its very origin. It 
may have been made on behalf of the pro- 
prietaries. Who can say when, how, by 
whom or for what it was made? Sixteen 
years afterwards, to be sure, some caveat 
was dismissed; but how prosecuted, if prose- 
cuted, or wherefore dismissed we know not 
Besides, our occupancy began five years be- 
fore this. The great warrant of October 
13th, 1700, did undoubtedly withdraw is- 
lands from common settlement. But it is 
a renewal of "said orders." What orders? 
Orders to survey islands? Not at all; but 
to survey tenths or manor lands. "They 
(i. e. those orders) were not executed or 
observed as they ought to have been." All 
that relates to islands comes afterwards, 
and is adjectitious. It is a new and substan- 
tive order; and this is sufficiently manifest 
notwithstanding a careless expression to- 
wards the end of the warrant; by which 
a reference intended to apply to manor 
lands, is made to include islands likewise. 
It is manifest, we say; for, otherwise, the 
warrant of October 13th, 1760, is made to 
recite that William Penn had issued divers 
orders and warrants to appropriate islands 
in general; while the evidence shews that 
only two warrants were issued in his time 
about islands at all; both of them for single 
islands; one of which islands, moreover, the 
return of survey treats just as it does fast 
land. But the warrant is to survey unap- 
propriated islands. The survey here did not 
follow the warrant; for the island was cer- 
tainly appropriated. It was known as "Bas- 
kin's Island." The surveyor's draft thus 
calls it. So obvious was this appropriation 
that although the survey was made in 1760, 
no steps were ever taken to dispossess the 
settlers at all till 1802. The island was then 
transferred, not for money (for the title was 
not marketable), but in liquidation of certain 
professional services whose value don't ap- 
pear. This fact shews that the Penns did, 
themselves, regard their title as, at least, 
doubtful. An island so valuable as this 
would not, otherwise, have been thus dis- 
posed of. Indeed, it is evident that the sur- 
veyor misapprehended his authority. His 
endorsement shews that he regarded his war- 
rant as a direction to survey all islands. 



After full argument on the other side, by 
Mr. M'Cormick, of Harrisburgh, and Mr. 
Mallery, the charge of the court was deliv- 
ered by 

BALDWIN, Circuit Justice. The case of 
Carson v. Blazer [supra] goes far to decide 
by implication the one before us. It was 
there declared that the founder of our state, 
from motives of an enlarged publick policy, 
had reserved to himself the ownership of all 
the larger streams of the commonwealth;— 
the riparian owner coming but to low water 
mark. The river includes what is in the 
river, whether above the water or under it. 
And it is obvious that if any man might, 
at his pleasure, have taken possession of all 
the islands in a stream, he would have had 
it quite within his power to impede what we 
are told was the wise design of the proprie- 
tary owner. But we can scarcely regard the 
point as one which has been decided. Let 
it be examined, then, upon the grounds of 
historical evidence. Thorough research has 
been made into the early records of the 
land-office; and the fidelity of counsel has 
presented to us every thing, probably, which 
can be gleaned from that field of inquiry. 
The evidence from those records is not, we 
may admit, of the most direct kind. It is 
not wholly irreconcilable with the notion 
that islands were open to settlement in 1749: 
but this is not the natural inference from 
it. On the contrary: though all islands 
were particularly taken into possession by 
the great warrant of 13th October, 1760, and 
were thenceforth the subjects of peculiar 
and notorious regard, yet we do not discern 
any striking change in any matter connected 
with the disposal of them. Nay, so far as 
we can compare the history of that sort of 
property before and after the 13th October, 
1760, we find that the general policy in re- 
gard to it has been always the same. Then, 
there is this remarkable fact: that diligent 
search into all these records does not afford 
one precedent of an island granted upon 
common terms, though it does furnish to us 
many grants of islands. Admit that what 
is thus stated is, in each instance, but nega- 
tive evidence. The cii*cumstance impairs not 
its strength; for the case is one where, un- 
der any hypothesis contrary to that which 
we assume, there could scarcely fail to be 
positive evidence: and in such a case nega- 
tive evidence is as strong as any that can 
be conceived. In truth, it is negative in 
form merely, not in effect 

In the third place, we have evidence in 
the external order or disposition of the pa- 
pers relating to islands. This sort of evi- 
dence, the evidence of acts and monuments, 
is justly deemed of a high order. Any mere 
assertion that such and such opinions were 
held, or that such and such facts existed, 
depends for its credibility upon a variety of 
circumstances. But an external fact, a 
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course of outward action, performed in ob- 
servance of an opinion or practice, and testi- 
fying to it, indicates a clearness and fixity 
of idea which can leave but little doubt of 
its existence. It would, to be sure, be more 
satisfactory could the defendant shew, af- 
firmatively, that this disposition of things 
had exited from the beginning; for this 
would be nearly conclusive. But the pre- 
sumption from the state of the papers at the 
earliest date to which we can reach is in 
his favour. They were found in their pres- 
ent position by the deputy secretary of the 
land office when he first came into the de- 
partment; and no effort of the plaintiff's 
counsel has shewn when any change was 
made, or that there was, ever, a time when 
a different state of things from the present 
existed. Certainly we do know that a 
course of external practice no where more 
generally descends than in large state offices. 
The clerk, on his coming there, finds a prac- 
tice prevailing: he is trained up in it: he 
follows it in his gradations upward; and 
when he is old he will not depart from it. 
Super-added to all this, are declarations from 
eminent lawyers of a past day, which accord 
with what has been already mentioned; and 
serve both to explain and to confirm it To 
be sure, this court is not disposed to regard 
with favour what an English reporter styles 
"circuit traditions;" but we are now inquir- 
ing what state of facts existed three genera- 
tions ago; a date beyond that to which. the 
law supposes human memory ever to reach. 
We are without living witnesses; and in this 
as in other questions relating to ancient 
things, what can we do but call to our aid 
the less perfect lights of tradition? In exam- 
ining any ancient historical fact, if unable 
to procure testimony from persons who lived 
at the very epoch which is the subject of our 
inquiry, we endeavour to ascertain what has 
been said by intelligent persons living in the 
generation immediately or almost next 
Such persons, we may grant, are liable to 
errour; but they are less so than any per- 
sons living in a subsequent* generation: And 
we appeal to their declarations, not, of 
course, as to decisions, from which there can 
be no appeal, but as to credible witnesses, 
likely to be informed on the subjects about 
which they speak. The counsel of the plain- 
tiff has argued against this sort of evidence 
from the imperfection of the channels 
through which it comes to us. There would 
be force in such an argument were the dis- 
tance great or the links of transmission nu- 
merous; but where, as in this case, the wit- 
ness is separated from the time about which 
he speaks, only by a single generation, the 
channel is so short and close that truth may 
be supposed to reach, us in almost the same 
purity wherewith it issued from the well- 
head. It is worth observing too, that the 
testimony here given is, not as to an opinion, 
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but as to a fact. In regard to the former, 
it is certainly true, as the plaintiff's counsel 
argues, that a witness transmits what he 
understood, or what he remembers, or what 
he conceives; and there may be great adul- 
teration of truth while its outward shape and 
seeming is preserved; but the simplicity of 
notion involved in the existence or non-ex- 
istence of a fact, admits scarce any varia- 
tions from truth but in the substitution of 
another and opposite fact; a matter not to 
be presumed. The declarations of the late 
Chief Justice Tilghman the court regards as 
entitled to particular respect - It has been 
the just praise of that excellent magistrate 
that he delivered few dicta; and his state- 
ment of any fact (much more of one about 
which he was so likely, from associations in 
youth, to be informed) will receive from 
those who knew him high deference, even 
though the source of his information be not 
specially declared. Let it moreover be ob- 
served that the chief justice speaks, not 
only of what he himself thought but also 
of that which had been universal opinion— 
and practice. Indeed, for much of our law 
we are unable to shew any visible and now 
existing source. It is tradition attested by 
monuments; successive judges and sages of 
the law recording what themselves were 
taught; was attested by external facts, and 
was notorious to every one: all consentient 
in opinion, and so transmitting to the last 
that which was more perfectly known to the 
first We do know, however, that many 
matters have been solemnly adjudged, of 
which there is no report; and many statutes 
have been passed of which there remains not 
now a record. These remarks apply partic- 
ularly to the land tenures of Pennsylvania; 
in regard to which many principles are per- 
fectly settled and have long been, touching 
whose origin it would probably pass research 
to discover so much as a dictum. 

Upon the whole, while the case does not 
offer the directest most connected, and most 
conclusive testimony that could be desired, 
we yet possess strong leading facts on which 
to found opinion; and in regard to things 
which took place ninety-three years ago, 
what more ought you to expect? Land- 
marks remain to us: the connecting links, 
the cement the filling up, may naturally 
have crumbled away in the lapse of a cen- 
tury. And it having passed into maxim, 
that all evidence is to be weighed according 
to the proof which it was in the power of one 
side to have produced, and in the power of 
the other side to have contradicted, we are 
of opinion that your verdict should be for 
the defendant 

The jury were about to give their verdict, 
when the plaintiff asked leave and was allowed 
to suffer a non-suit 

FISHER (COMLY v.). See Case No. 3,053. 
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Case ETo. 4,816. 

FISHER v. CONSEQUA. 

[2 Wash. C. 0. 382.] 1 

Circuit Court, D. Pennsylvania. Oct Term, 
1809. 

Foreign Attachment in Pennsylvania — De- 
mands Arising Ex Delicto — Pendency of At- 
tachment Proceedings in State Court — Debt 
Contracted in Foreign Country. 

1. The plaintiff issued a foreign attachment 
against the defendant, a merchant of Canton, 
for the recovery of damages, to the amount of 
four thousand five hundred dollars, upon a 
promise made by him, for a valuable considera- 
tion, to deliver to the plaintiff a quantity of tea 
of a certain quality, which promise he had not 
complied with, but had broken. The law of 
Pennsylvania of 1705 [1 Laws Pa. p. 58] has 
received a liberal construction in the courts in 
the state, so as to extend its remedies to debts 
contracted in foreign countries, by persons who 
never resided in the state. The law is remedi- 
al, and ought to be so construed as to remove 
the mischief which is spoken of. 

[Distinguished in Clark v. Wilson, Case No. 
2,841. Cited in Smith v. Miln, Id. 13,081; 
Picquet v. Swan, Id. 11,134; Guillon v. 
Fontain, Id. 5,S6l.] 

2. To constitute such a debt as may be pur- 
sued by a foreign attachment, under the law of 
Pennsylvania, tne demand must arise under a 
contract, without which no debt can be created; 
and the measure of the damages must be such 
as the plaintiff can aver, by affidavit, to be due, 
without which special bail cannot regularly be 
demanded. 

[Cited in Roelofson v. Hatch, 3 Mich. 280.] 

3. The remedy by foreign attachment will 
not lie for demands which arise ex delicto, or 
where special bail cannot regularly be required. 

[Cited in Bausman v. Smith, 2 Ind. 375.] 

4. The promise of the defendant to deliver 
teas of a particular quality, was not Complied 
with, and as the plaintiff swears that the differ- 
ence between the teas promised and those deliv- 
ered, amounted to a particular sum, a foreign 
attachment lies. 

5. It is no ground for dismissing a foreign at- 
tachment, instituted- in this court, that the 
plaintiff had sued out another attachment 
against the defendant in a state court, and aft- 
erwards discontinued it. 

Rule to show cause, why the foreign attach- 
ment issued in this case should not be dis- 
solved. The plaintiff showed cause, by filing 
an affidavit, in which he stated, that he and 
the defendant, a Hong merchant at Canton, 
entered into a contract there, by which the 
defendant, for a full consideration paid to 
him, agreed to put on board the Pennsylva- 
nia packet, as the property of the plaintiff, a 
cargo of teas of the very first quality, for the 
Amsterdam market; and if the said teas 
should not prove of such quality at the sales 
in Amsterdam, he, the defendant, bound him- 
self to make good all deficiencies. That the 
cargo so put on board was landed at Phila- 
delphia, and afterwards reshipped to Amster- 
dam, without having suffered any kind of 
damage since the purchase; and the plaintiff 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme ,Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



alleges that he has been infdrmed, and be- 
lieves that these teas arrived in safety at 
Amsterdam, and were there landed and store- 
housed free from all damage. But, upon ex- 
amination by a sworn officer, they were 
found, with a trifling exception, to be of the 
most common and indifferent kinds, and were 
sold by the East India Company at Amster- 
dam, for the highest prices that could be ob- 
tained, and that the difference between the 
best price that could be, and was obtained 
for the same, and that which an equal quan- 
tity of the qualities contracted for, according 
to the rates of sale, at the same time and 
in the same place and mode, amounted to 
four thousand five hundred dollars; in which 
sum, exclusive of interest, the plaintiff avers 
that the defendant is justly indebted to him. 
This affidavit being objected to, for not stat- 
ing positively what the quality of these teas 
was, at Amsterdam, and the prices for which 
they sold, the plaintiff filed a supplementary 
affidavit, affirming that the defendant, Con- 
sequa, is indebted to him in the sum of four 
thousand five hundred dollars, besides inter- 
est, upon a promise, made by the defendant, 
for a valuable consideration, to deliver to the 
plaintiff a large quantity of teas of a certain 
quality; which promise he hath not complied 
with, but hath broken. 

Mr. Ingersoll, Mr. Dallas, and Charles In- 
gersoll, for defendant, contended that the 
plaintiff's demand was for unliquidated dam- 
ages, and that neither by the custom of Lon- 
don, nor under the act of assembly, passed in 
1705, could a foreign attachment lie, except 
in cases of debt Cases cited: [Vienne v. M'- 
Carty] 1 Dall. [1 U. S.] 154, 218, 219; [Res- 
publica v. Lacaze] 2 Dall. [2 IT. S.] 123; [Mil- 
ler v. Leonard] Id. 237; Privileges of London, 
253, 267; Vent. Ill; 1 Ld. Raym. 727; Lutw. 
421; 1 Ld. Raym. 56; Cowp. 56; 3 Wils. 302; 
1 Bac. Abr. 680; [Doane's Adm'r v. Penhal- 
low] 1 Dall. [1 U. S.] 219; [M'Clenachan v. 
M'Carthy] Id. 375. 

Rawle, Lewis and Morgan, contra, cited 
Bin. 25; Cowp. 523; 2 Wils. 335; 2 Strange, 
1192; 2 Burrows, 1032; Fortes. 197; [Par- 
asset v. Gautier] 2 Dall. [2 U. S.] 330. 
They contended, that the 3d section of the 
act of assembly speaks of the debt or other 
demands, which enlarges the interpretation 
of the statute. They admitted, that accord- 
ing to the custom of London, the garnishee 
must owe a debt to the defendant; but it 
is not necessary that the ground-work of the 
attachment should be a debt 

WASHINGTON, CTreuit Justice. In decid- 
ing the question, whether a foreign attach- 
ment will lie in sucn a case as the present, 
we shall come at once to the act of assembly, 
passed in 1705, which first authorized this 
mode of proceeding, and inquire what is its 
true meaning, in relation to the point now 
under consideration? We do not by this, 
mean to say, that in no instance ought the 
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custom of London, in respect to foreign at- 
tachments, to be regarded; it may, and in 
practice has probably been frequently re- 
ferred to with advantage. But we should not 
feel oiirselves authorized to extend or to 
limit this remedy, by rules established under 
the custom, where such rules are broader or 
narrower than the law of this state. It must 
be admitted, that, according to a strict and 
literal construction of the act of assembly, 
the foreign attachment is confined to cases 
of debt; and not only so, but to debts con- 
tracted or owing within this state, by per- 
sons absenting themselves therefrom. The 
-3d section, which was much relied upon by 
* the plaintiff's counsel, as extending the rem- 
edy to other demands than debt, is in this 
respect clearly confined to residents about to 
abscond, or to leave the state, and who re- 
fuse to give security to the complainant for 
his debt or other demand. The nature of the 
case pre-supposes an inability in a non-resi- 
dent to give such security. Nevertheless, we 
find that this law has received in practice a 
liberal construction, so as to embrace debts 
•contracted in foreign countries, by persons 
who never did reside here, and who, of 
course, could not properly be said to absent 
themselves; and which debts, neither by the 
terms of the contract, nor by the removal of 
the debtor hither, could be said to be owing 
here. 

This is a remedial law and ought, upon the 
soundest principles of construction, to be so 
extended as to remove the mischief, and to 
advance the remedy. The mischief, as the 
preamble informs us, was, that the effects of 
absent persons were not equally liable with 
those of persons dwelling on the spot, to 
make restitution for debts contracted, to the 
injury of the inhabitants of Pennsylvania. 
The remedy provided for this evil, was a 
process 1 by which the property of absentees 
or absconding persons, found within the 
province, was rendered liable to make satis* 
faction. But the same preamble speaks of 
debts contracted or owing, and it is contend- 
ed, that the remedy can be extended only to 
eases of debt What is a debt? In strict 
law language, it is a precise sum due by ex- 
press agreement, and does not depend upon 
any after calculation to ascertain it. The 
remedy for recovery of it is by action of 
debt, and frequently by action of indebita- 
tus assumpsit But is this the only case 
within the mischief intended to be remedied 
by this law? Surely, an inhabitant of Penn- 
sylvania is not less injured by the want of a 
remedy to recover what is due to him by a 
foreigner, upon a sale of property, where no 
price was stipulated, than he would be if 
a fixed price had been agreed on. In the 
latter case, the defendant is indebted to the 
plaintiff in a precise sum; and in the former, 
a sum equal to the value of the property 
sold, not then, it is true, liquidated, but de- 
pending upon the value to be fixed at the 
trial. The uncertainty of the sum due, does 



not, in the common understanding of man- 
kind, render it less a debt A promise, 
whether express or implied, to pay as much 
as certain goods or labour are worth, or as 
much as the same kind of goods may sell 
for on a certain day, or at a certain market; 
or to pay the difference between the value of 
one kind of goods and another, creates, in 
common parlance, a debt; and the person en- 
titled to performance does not speak of his 
claim, as for damages, but for a debt, to the 
amount which he considers himself entitled 
to. But it is not every claim, that, upon a 
fair construction of this law, or even in 
common parlance, can be denominated a 
debt For, in the first place, the demand 
must arise out of a contract, without which 
no debt can be created; and the measure of 
the damages must be such as the plaintiff 
can aver by affidavit to be due; without 
which, special bail (which the defendant, by 
giving, may dissolve the attachment) cannot 
regularly be demanded. It follows, from 
this, that a foreign attachment will not lie 
for demands which arise ex delicto, or where 
special bail could not be regularly required. 
Although we meet with no adjudged case, 
in this state, precisely upon the point of this 
cause, yet enough may be gathered from 
what has fallen from the judges, to show 
how this attachment law has been consid 
ered in practice. In M'Clenachan v. M'Car- 
thy Tsupra] the judge says, that "after judg- 
ment against the defendant in the attach* 
ment the plaintiff files his declaration ac- 
cording to the nature of the demand. If in 
debt, no oath is required; if in case, then a 
writ of inquiry issues, to ascertain the de- 
mand." Now, if indebitatus assumpsit were 
the only declaration upon which the writ of . 
inquiry could issue, it is hardly to be believed * 
that the judge would have used so compre- 
hensive an expression, as that of a declaration 
incase. It is most obvious, thathis mind took 
a more enlarged view of the remedy, and 
considered it as embracing other cases than 
those of debt, strictly so called. So, too, 
when the court say, in other cases which 
have been decided, that it is the practice to 
inquire into the cause of action in a foreign 
attachment, as in that of bail on a capias, 
and to dissolve in the one instance where 
they would not hold to bail; we consider 
the practice in relation to bail, as so far 
connected with that of the foreign attach- 
ment, that if regularly bail would be re- 
quired, in matters of contract, the attach- 
ment would not be dissolved: 

This is a case of .contract, by which the 
defendant binds himself to deliver to the 
plaintiff teas of a certain quality, and suited 
to a particular market; and on failure to do 
so, to pay the difference between teas of 
such quality, and such as should be deliv- 
ered. Teas, agreeably to contract, were not 
delivered; and the plaintiff swears, that the 
difference amounts to 4500 dollars. What- 
ever be the difference, the defendant has 
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promised to pay it, and of course is to that 
amount indebted to the plaintiff; and if he 
were present, and served with a capias, he 
would be held to bail, as of course. There 
is, therefore, upon the principles before stat- 
ed, no ground to dissolve the attachment 

As to the other ground taken by the de- 
fendant, that an attachment against his prop- 
erty, by the same plaintiff, and for the same 
cause of action, was sued out in the common 
pleas of this state, and afterwards discon- 
tinued, there is no evidence of an intention 
to harass the defendant, so as to induce this 
court to dissolve this attachment; which (un- 
like the case of holding to bail, where the 
second action still proceeds,) would be tanta- 
mount to a denial of any remedy at all, to 
recover what he thinks himself entitled to. 
I am not prepared to say, that the rule ob- 
served in relation to discharging on common 
bail, on the ground of vexation, is at all 
applicable to the case of dissolving an at- 
tachment On this point, however, I give no 
opinion. Rule discharged. 

[NOTE. See Gilpins v. Consequa, Case No. 
5,432.] 
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FISHER v. CRAIG et al. 

[3 Sawy. 69; 1 Ban. & A. 365.] L 

Circuit Court, D. California. July 20, 1874. 

Patents— Infringement of Combination — An- 
ticipation—Mechanical. Substitute. 

1. Where the patent is for a combination of 
several distinct parts, a machine not embracing 
all the parts that go to make up the combina- 
tion, does not infringe the patent. 

* 2. Where there are two patented machines for 
hydraulic mining, each having a supply-pipe 
and a discharge -pipe coupled by a horizontal 
swivel-joint in combination with a nozzle, con- 
nected by a joint which enables the operator 
to elevate or depress the nozzle, and the claim 
is for a combination of these several parts for 
the accomplishment of the same object, the 
prior machine will be an anticipation of the lat- 
er, although the joint in the latter is a semi- 
universal or knuckle metallic joint, while that 
in the former is made of india-rubber or other 
flexible material. 

3. The metallic joint in the later machine be- 
ing old, and it having been long in use for the 
purposes required in the machine in question, it 
is but a known mechanical substitute in the 
combination for the flexible joint in the prior 
machine, and, for the purposes of the combina- 
tion, must be regarded as the same thing as the 
joint in the earlier combination. 

Bill in equity to restrain the infringement 
of a patent. The complainant [F. H. Fisher] 
obtained a patent for an "improvement in 
hydraulic mining apparatus," No. 110,222, 
dated December 20, 1870, upon which there 
was a reissue, No. 5193, dated December IT, 
1872. In his specifications he says: "My in- 
vention relates to an improved construction 

1 [Reported by L. S. B. Sawyer, Esq.; re- 
printed in 1 Ban. & A. 365; and here repub- 
lished by permission.] 



and arrangement of that class of hydraulic 
pipes and nozzles which are used for direct- 
ing and delivering a stream or column of 
water against a bank in hydraulic mining. 
My improvement consists in such an arrange- 
ment of the pipe and nozzle that the nozzle 
can have both horizontal and vertical play, 
through the medium of two moving water- 
tight joints, for the purpose of facing it to 
any desired point of the compass, without 
shutting off the water or stopping the work 
of the machine." Again: "Heretofore this 
class of machines has been made with single 
joints, so that the discharge-pipe will com- 
mand only the half of a circle; but by using 
the two joints I can swivel the nozzle around 
to any point of the compass, and then com- 
mand the same amount of circle with the 
nozzle as the ordinary ball-and-socket joint." 
After describing his invention he states his 
second claim as follows: "What I claim, 
and desire to secure by letters-patent, is 
* * * 2. The two curved sections, A, B, 
connected by a horizontal swivel-joint, in 
combination with a nozzle connected by a 
semi-universal joint, constructed and ar- 
ranged substantially as set forth." If there 
was any infringement it was of this combina- 
tion. The defendants, as one defense, set 
up a prior patent to one Allenwood, which 
had before been assigned to defendants and 
was then owned by them, and claimed that, 
as to the points covered by the claim in 
complainant's patent, it was an anticipation 
of complainant's invention. Allenwood's 
patent was for "an improved method of 
constructing the apparatus for hydraulic 
operations in mining, washing gold-bear- 
ing dirt," etc., being No. 43,4G8, dated July 
12, 1S64, upon which there was also a re- 
issue, No. 5255, dated January 28, 1S73. 
The third claim is as follows: "3. The 
combination of the two working-joints or 
couplings, D and R, with the discharge-pipe 
N, and a supply-pipe, A, by means of which 
both the horizontal and vertical motions are 
obtained, substantially as and for the pur- 
poses set forth." The two curved sections A 
and B in complainant's machine had two cor- 
responding parts, the supply-pipe A, and 
curved section O in Allenwood's machine, 
and those parts in both machines were con- 
nected by a sw T ivel-joint. They both had a 
nozzle connected to the corresponding parts 
in the two machines by joints w T hich enabled 
the operator to elevate or depress the nozzle 
at will, while the corresponding horizontal 
joints in the tw T o machines enabled him to 
describe an arc of a circle in a horizontal di- 
rection; but the complainant's joint coupling 
the nozzle to the pipe was a metallic semi- 
universal or knuckle-joint, while the corre- 
sponding joint in the Allenwood machine was 
a flexible joint of india-rubber, gutta-percha, 
or other flexible material. Both were used 
in the same relative position, to accomplish 
the same purpose in the same way— by ele- 
vating and depressing the nozzle. 
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[Drawings of Fisher's Reissued Patent No. 5, 193,* published from tiie records of the 

United States Patent Office.] 



JtfJ 




[Drawings of Allenwood's Patent No. 43,468, published from the records of the United 

States Patent Office.] 




Benj. Morgan, for complainant 
M. A. Wheaton, for defendants. 

SAWYER, Circuit Judge. This is a bill in 
equity to restrain the infringement of a pat- 
ent There has been much discussion on 
both sides, which, when we come to examine 
the case closely, seems to be irrelevant to the 
issues. The main question really is, as to 
whether the plaintiff's patent in certain par- 
ticulars is patentable, or whether it has been 
anticipated by prior inventions. It is not al- 
ways a question of which is the better ma- 



chine that arises in a case for the infringe- 
ment of a patent The question, as in this 
case, often is, whether the part of the ma- 
chine which is claimed to be infringed, as in 
the specifications claimed and as patented, is 
patentable. 

Now, in order to ascertain that fact, it is 
necessary to scrutinize the patent, scrutinize 
the claim, and see what it is that is claimed 
and patented; because the party is confined 
to the claim he has made, and the patent 
which is granted. 

A general, cursory view of a whole machine 
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.affords very little aid in cases of this, kind. 

In the case of the Fisher patent, what are 
the claims made, and what are the points 
-covered by the patent? Is there an infringe- 
ment upon any of those points? Is the pat- 
entee the first inventor as to those particu- 
lars which he claims? 

The patent sued upon is a reissue. There 
was a patent at first issued in which there 
was but one claim presented, and that claim 
is, substantially, the first in the reissued pat- 
ent The reissued patent covers three claims. 
The plaintiff must have had a patentable im- 
provement in each one of those three par- 
ticulars in order to be entitled to protection, 
as to each, and there must have been an in- 
fringement of one or the other, or all of those 
particulars, to entitle him to relief in this 
case. His first claim, which is substantially 
the same as in his first patent, is "the swivel- 
joint, nozzle and pipes, A, B, D, E, combined, 
as described, with the lever F working 
through slotted posts f, strap i, lever c, and 
pawl and ratchet j, k, for the purpose speci- 
fied." The first claim is a combination of all 
these elements, these various parts working 
together in that form. There can be no pre- 
tence that there is any infringement of that 
claim, because there is not a combination of 
all of those parts found anywhere in the de- 
fendant's machine. And there must be the 
use of the entire combination, a combination 
of all the parts, in order to constitute an in- 
fringement. That this is the settled law, 
there can be no doubt Carter v. Baker 
[Case No. 2,472]; Coolidge v. McCone [Id. 3,- 
186], and cases cited; Gould v. Rees, 15 
Wall. [S2 U. S.] 194. Now, all of these parts 
combined together are not found in the de- 
fendant's machine. Several of them are en- 
tirely omitted. There can be no pretense, 
therefore, that this claim is infringed, and I 
am not aware that it is so contended by'com- 
plainant's counsel. In fact, counsel have not 
Tjeen very specific in pointing out in their 
briefs or in the oral argument, the precise 
-claims the infringement of which they sup- 
pose has been established. 

At the argument, I desired counsel to point 
out the specific claim infringed, and in what 
particulars they claimed that there had been 
an infringement. The argument has been 
very general on that side, and confined gen- 
erally to the machine as a whole. I am not 
aware that they insist that this specific claim 
has been infringed. If they do, it is certainly 
very clear that such claim is without founda- 
tion. 

The third claim is, "the levers C and F, in 
combination with section B and nozzle E, 
substantially as set forth." I am not aware 
that that particular claim is supposed to be 
Infringed. It certainly is not, because that 
combination is not found in the defendant's 
machine, and it is a claim for a combination, 
and the combination is not there. There can 
be no possible pretense, therefore, that that 
claim is infringed. That disposes of two out 
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of the three claims. There are but three in 
this patent There was but one in the orig- 
inal patent, the first claim in the reissue be- 
ing substantially the same as that in the orig- 
inal patent, and in the new or reissued patent 
the additional claims have been added. 

Then, if there is any infringement at all, 
it must be of the second claim, and that claim 
is "The two curved sections A, B, connected 
by a horizontal swivel-joint, in combination 
with a nozzle, connected by a semi-universal 
joint, constructed and arranged substantial- 
ly as set forth." That, then, is the combina- 
tion. If there be any infringement of the 
patent, it is the infringement of that claim, 
and it is only necessary to examine that claim 
for the purpose of determining whether there 
is any feature of the machine covered by the 
claim that is properly patented, in view of all 
the facts, and whether there has been an in- 
fringement of that feature of the machine. 

It is not claimed that this ball-and-socket 
joint in defendant's machine, or this knuckle 
or semi-cylindrical joint in complainant's, 
or that this swivel-joint in both, is new (illus- 
trating by the models). It is not claimed that 
any one of these parts is new. The claim 
is, that this combination is new. If the com- 
bination which is embraced in this claim is 
not new, then the complainant is not entitled 
to a patent for that feature of the machine. 
The defendants have set up in their answer 
that there has been an anticipation of this 
part of the plaintiff's machine, and among 
others, that the Allenwood machine is an 
anticipation. I would say, with reference 
to this joint in defendant's machine (showing) 
that it appears from the evidence to have 
been frequently used, prior to the issue of 
complainant's patent This, in complain- 
ant's machine, is not a. ball-and-socket joint 
It is frequently called a knuckle-joint, and 
a semi-cylindrical joint: that is, instead of 
a ball and socket there is a section of a cyl- 
inder. A ball-and-socket joint has been fre- 
quently used in hydraulic mining machines. 
There are several prior patents in which it 
will be found. So the swivel-joints have 
been used in various forms before; that is 
manifest 

But this is not a claim for the use of any 
one of those alone, but for the combination. 
It is claimed that this Allenwood's machine 
is an anticipation of this particular com- 
bination. It is not claimed that it is in the 
same form precisely. Now, in this Allen- 
wood machine is found this section here 
which corresponds to that section in com- 
plainant's machine; what Mr. Fisher calls 
the curved section A. That curved section 
is found in the Allenwood machine. This 
is the curved section B, as Mr. Fisher calls 
it in his machine, and this curved section, cor- 
responding to curved section B, is found in 
this Allenwood machine. 

The swivel-joint is here in Fisher's ma- 
chine; the swivel-jojnt is here in the Allen- 
wood, a prior machine. There are those 
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three parts, then, which enter into Mr. Fish- 
er*s combination, found in this Allenwood 
machine (showing). There is the nozzle in 
complainant's machine, and here is the noz- 
zle in the other machine. There is a 
joint in the one, and here is a corresponding 
joint in the other machine, connecting the 
nozzle with the other parts of the machine: 
of course a different liind of joint, neverthe* 
less a flexible joint. This nozzle, with this 
section coupled with some flexible material, 
such as india-rubber or canvas, or some such 
flexible substance which joins the two to- 
gether,, and which forms a joint so that the 
pipe with the nozzle can be operated verti- 
cally by elevating or depressing it. 

This (showing) is called the Allenwood 
machine. It is prior in point of time, and 
It is owned by the defendants. Now, the 
Allenwood patent has four different claims, 
and it is an anticipation of the other in sev* 
eral particulars. First, there is "the com- 
bination of a discharge-pipe, provided with 
guides or diaphragms, and the elbow C, con- 
nected by a working-joint with the supply- 
pipe A, substantially as and for the purposes 
above specified." The second claim in the 
Allenwood patent is "the combination of 
two elbows, O and A, with the swiveling 
joint D." That, then, is precisely the same 
as the sections A and B in combination with 
the swivel-joint, in complainant's patent, and 
this combination is found in both machines; 
and if this combination described in Allen- 
wood's second claim was patentable, that 
same combination in complainant's later ma- 
chine, of course, must be an infringement 
upon it Those are both swivel-joints, al 
though of different construction. The third 
claim in the Allenwood is "the combination of 
the two working-joints, or couplings, D and 
R, with the discharge-pipe N, and supply- 
pipe A, by means of which both horizontal 
and vertical motions are obtained, substan- 
tially as and for the purposes specified." 
Then fourthly, he claims the combinations of 
all the parts constituting a new and im- 
proved machine. 

Conceding this (showing), in the Allen- 
wood machine to be a joint, it is only a 
different one from this in the Fisher ma- 
chine; and Allenwood's* third claim covers 
precisely the same parts and same combina- 
tion of parts as are covered by Fisher's 
second claim, the only difference being in 
the material and the construction of the 
joints. This I will show by reading from 
the specifications in Mr. Fisher's patent: 

"My improvement consists in such an ar- 
rangement of the pipe and nozzle that the 
nozzle can have both horizontal and vertical 
play through the medium of two moving 
water-tight joints, for the purpose of facing 
it to any desired point of the compass, with- 
out shutting off the water or stopping the 
work of the machine." That is precisely 
what this Allenwood machine does. It has 
two working-joints, one*by which you obtain 



this horizontal motion, and the other a per- 
pendicular or vertical motion. Now, Mr- 
Fisher says: "Heretofore this class of ma- 
chines has been made with single joints, so- . 
that the discharge pipe will command only 
the half of* a circle, but by using the two- 
joints I can swivel the nozzle around to any 
point of the compass, and then command, 
the same amount of circle with the nozzle a& 
the ordinary ball-and-socket joint" He thus- 
recognizes the fact. that the ordinary ball- 
and-socket joint was in use for that purpose- 
By using this swivel-joint in combination 
with the curved sections, A, B (showing), 
he can get the horizontal motion, and by the- 
other joint he can command the same arc of 
the circle vertically that he could with the 
ordinary ball-and-socket joint Then he- 
says: "I am aware that a discharge nozzle- 
has been heretofore used by Jenkins W. 
Richards, of Michigan Bluffs, California, in: 
which two joints were made for the purpose 
of throwing the stream in a circle, but his- 
nozzle proved to be a failure when subjected, 
to the practical test of hydraulic mining." 

There is, then, this other machine (Rich- 
ards), prior also in date to his, but the joints 
in that are both swivel-joints, and that, the- 
testimony tended to show, did not prove a 
success; but I read this claim here to show 
what his idea is, with a view to explaining- 
his combination. That before that time ma- 
chines were made with one joint, so that the 
discharge-pipe would command only half 
of a circle in one direction, but by using two 
joints he could "swivel the nozzle round to- 
any point of the compass, and then com- 
mand the same amount of circle with the- 
nozzle as the ordinary ball-and-socket joint"" 
Then in view of that, his second claim comes; 
in: "The two curved sections, A, B,"— here- 
they are in these two (Allenwood's and Fish- 
er's) machines,— "connected by a horizontal 
swivel-joint, in combination with a nozzle;" 
—there (showing) they are in both machines, 
—so far they are identical;— "connected by a 
semi-universal joint," which is there (show- 
ing); this in the Allenwood (showing), is a 
joint also, which is in the same relative posi- 
tion and answers the same purpose;— "con- 
structed and arranged substantially as set 
forth." Now, then, all the elements,— these- 
two sections, and these two joints, and the- 
pipe,— are the same in both; all of those are 
combined in the two machines. They are- 
arranged together relatively, in precisely the 
same places, and for the accomplishment of 
the same purposes, in substantially the same 
mode. This joint in Fisher's machine (show- 
ing) is simply a known mechanical substitute- 
for that one in the Allenwood machine. It 
may be a better joint, and this doubtless is a 
better machine, and possibly in that respect 
may be patentable. I am not prepared, and 
it is not necessary now; to say whether it is- 
or not; but you have all of the elements in 
the two machines, and combined in the same 
way and for the same purpose, and the latter 
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must, in this combination, be an infringe- 
ment of the first; and if there is anything 
patentable in this (Fisher's machine) that 
does not exist in this (Allenwood's) in that 
combination, it is in the construction of this 
joint; because this (showing Fisher's) is a 
differently constructed joint from that (Allen- 
wood's) ; that, if anything, is the only patent- 
able thing in it If you leave out of Fisher's 
claim the words "constructed and" — you have 
the same thing in both machines substan- 
tially: "The two curved sections, A, B, con- 
nected by a horizontal swivel-joint, in com- 
bination with a nozzle, connected by a semi- 
universal joint, arranged substantially as set 
forth." The construction of the joint is not 
claimed. 

Now, the idea expressed in Fisher's claim 
is to make a combination of the two joints 
instead of one, with the supply pipe and the 
nozzle, and that is precisely the same as the 
idea expressed in Allenwood's third claim, 
and found embodied in his machine, and if 
there is any difference between the two 
claims, it is only in the mode of construction 
and in the material of the joints. But the 
idea of both claims is to have these five ele- 
ments or parts combined. This machine, 
claimed to be an infringement (referring to 
defendants), has substantially the same com- 
bination of similar parts as the other two — 
complainant's and Allenwood's (showing). 
Here is the section which corresponds to 
this, and this to this. Here is the joint 
which corresponds to these two joints in the 
Fisher and Allenwood machines. Here is 
this part which corresponds to this portion. 
Here is a ball-and-socket joint instead of the 
semi-cylinder joint in complainant's machine, 
or instead of the flexible joint in Allenwood's. 
Now, then, if there is anything in Fisher's 
combination which is entitled to a patent 
over that (Allenwood's), it is because Fisher 
has substituted a better joint before known. 
It depends merely upon* a different construc- 
tion and material. In other words, a known 
mechanical substitute has been used in his 
machine in the place of one of the parts in 
Allenwood's, which performs the service bet 
ter. But when we come to that,* the defend- 
ants also constructed this joint (showing the 
infringing machine) differently from that of 
either Fisher's or Allenwood's. So that we 
have the same elements, the same parts and 
things combined, and the only difference is 
in the form or construction of one of the 
common parts used in the combination. 

This, in the complainant's machine is a 
plain known mechanical substitute for that 
in the Allenwood machine, that is all, though 
it is differently constructed. If there is any- 
thing in that claim that can be patented, it 
is the form or construction of the joint, and 
this, defendant's joint (showing), does not 
contain that form or construction, but is only 
another well-known mechanical substitute 
for Allenwood's joint— a different known sub- 
stitute for the same thing from that em* 



ployed by complainant It seems clear to 
me, when we come to analyze and compare 
the claims of the patents relative to these 
several machines, that the idea of the com- 
bination of the two last, complainant's and 
defendant's, is embraced in the prior one of 
Allenwood; and if there is any difference, it 
is in the form and construction of this joint; 
and if that is patentable, it is not embraced 
in the defendant's (the infringing) machine, 
because this is in a different form, differently 
constructed. In that respect, both of these 
joints in complainant's and defendant's ma- 
chines are really but substitutes for this' in 
Allenwood's. Defendant's is but a different 
known substitute from complainant's for that 
in Allenwood's machine. This, in defendant's, 
may be better or worse than that in com- 
plainant's, but it is only another known sub- 
stitute for the same part, in Allenwood's 
machine. There may be an infringement by 
either upon that of Allenwood, and still be 
a better machine, or it may be a worse ma- 
chine. It may be conceded, for the purpose 
of this decision, that Fisher used the same 
combination as Allenwood, and that it may 
yet have a patentable element in it; but 
if there is a patentable element in this com- 
bination, it is in the form and construction, 
by substituting a better known joint than this 
one of Allenwood's; but if so, that particular 
construction is not found in the defendant's 
implement. The Allenwood patent is owned 
by defendants, and is the first machine em- 
bracing the combination of the several parts. 
This, then, in my judgment, is a protection to 
the defendants in their use of this combina- 
tion, in the form adopted by them. 

My conclusion is, that the second claim in 
complainant's patent is the combination of 
these five elements, before mentioned, and 
that this combination is substantially in the 
Allenwood machine, the Fisher machine, and 
the Craig machine. Those five elements are 
in all, this Allenwood's being an anticipation 
of the complainant's machine. The latter in 
this particular is not a different machine, 
unless that difference consists in the con- 
struction of one of these parts. The patent- 
ability of it, if any exists, consists in that 
change in the construction of that joint. If 
that construction is the only thing patented, 
then this joint in defendant's machine has a 
different construction, although this joint is 
a known substitute for those in both the 
other machines (showing). 

My judgment is that this Allenwood's in- 
vention is an anticipation of this machine, 
so far as this combination and claim is con- 
cerned, other than the form of construction, 
and protects the defendants in the use of 
this, which is of a different construction. If 
I am right in this, and that is the conclusion 
I have reached, after careful and thorough 
investigation of this case, there must be a de- 
cree for the defendants. 

Those other combinations, covered by Fish- 
er's patent, may still make the plaintiff's a 
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valuable invention, and it may be patentable 
in those particulars; but I do not think the 
defendant's machine an infringement of any 
patentable portion of that machine that is 
covered by any claim in the patent and speci- 
fications. 
Decree for defendants, with costs. 
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FISHER et al. v. CURRIER et al. 

[5 Law Rep. 217; 1 Pa. Law J. 270.] 

District Court, D. Massachusetts. June, 1842. 

Bankruptcy — Debtor Aidixg Creditor in At- 
tachment Proceedings— Insolvency of Part- 
ners—Joint and Several Property — Act of 
Bankruptcy. 

1. If a debtor voluntarily aid a creditor in 
taking his property upon a writ of attachment, 
or in perfecting an attachment previously in- 
complete, it is an act of bankruptcy, within the 
meaning of the statute. 

2. Where the partners of a firm are insolvent, 
and there is sufficient ground for a decree of 
bankruptcy against any member of the firm, 
the decree will go against all the members of 
the firm, and all the joint and separate property 
■of the partners will pass to the assignee. 

3. Under the circumstances of this case, it 
was held, that an act of bankruptcy had been 
committed by a member of a firm, and a de- 
cree was passed against all the members of the 
firm. 

This was a petition to have Oilman Cur- 
rier and Hanibleton E. Smith, of Boston, 
copartners, under the style of Currier and 
Smith, declared bankrupts. Three acts 
were relied upon by the petitioners as con- 
stituting acts of bankruptcy, l. The wil- 
lingly procuring certain attachments to be 
made March 17, 1842. 2. The fraudulent 
transfer of notes as collateral security to 
prefer a particular creditor, March 17, 1842. 
3. A similar transfer, May 4, 1S42. Evidence 
was introduced on both sides as to these 
points. 

William Gray, for petitioners. 
Benjamin R. Curtis, for respondents. 

SPRAGUE, District Judge. This is a pe- 
tition to have Currier and Smith declared 
bankrupts. It is resisted on the ground that 
they have committed no act of bankruptcy. 
One act relied upon by the petitioners is 
an attachment, or rather attachments, of all 
the stock in trade of the respondents, made 
on the 10th of March last, on two writs, one 
in favor of Benjamin Smith, the father; and 
the other in favor of Benjamin Smith, Junior, 
the brother of Hambleton E. Smith, one of 
the respondents. There is some discrepancy 
in the testimony; but I think the following 
facts are proved. Currier and Smith are 
now, and were, on the 19th of March, in- 



solvent They had been previously pressed 
for means to meet their engagements, and 
Currier had gone to Maine for the purpose 
of collecting debts. During his absence, the 
pressure upon the firm increased, and it is 
testified by Wells, their clerk, that they ap- 
peared to be in embarrassed circumstances. 
The appearances of embarrassment were 
such as to attract the attention of Mr. Froth- 
ingham, who was, or assumed to be the agent 
of Benjamin Smith, who was absent at his 
home in Duxbury. Frothingham asked 
Smith, the respondent, what was the matter. 
He said they were "terribly short" A con- 
versation ensued, in which Frothingham ask- 
ed him if Currier and Smith did not still 
owe his father and brother; to which he an- 
swered in the anirmative, and Frothingham 
told him he should cause attachments to be 
made immediately in their favor; to which 
Smith made objection, but handed him one 
of the three notes on which the attachments 
were made, and copies of the two others 
which Frothingham immediately carried to 
Mr. Curtis, and procured two writs upon 
which the attachments were immediately 
made. Frothingham had no other authori- 
ty to make these attachments, than "a gen- 
eral authority, given by Benjamin Smith a 
year or two before, to keep an eye to his 
interests here." Mr. Curtis instructed Froth- 
ingham, that the actions might be maintain- 
ed if the plaintiffs should ratify them before 
any other attachment should be laid, and ad- 
vised him to send to Duxbury immediately 
to obtain their ratification. This was after 
two o'clock. On the same day, Smith, the re- 
spondent, wrote to his father to come to 
Boston and "take care of himself, or secure 
himself:" and the father came the next morn- 
ing and ratified the proceedings of Frothing- 
ham. Frothingham did not write or send 
to the father. Benjamin Smith, Junior, was 
absent at sea, and has not returned, nor been 
informed of the suit commenced in his be- 
half. Currier returned from Maine on the 
20th of March. The actions were entered at 
the April term of the common pleas in Suf- 
folk. Currier and Smith employed an at- 
torney, who entered on adverse appearance; 
but a default was entered about the first of 
May, and judgment on the seventh of that 
month. Neither of the respondents have 
petitioned for the benefit of the bankrupt 
law, and both resist this application. 

The first section of the statute [of 1841 (5 
Stat. 440)] makes it an act of bankruptcy 
for a debtor to "willingly or fraudulently 
procure his goods and chattels to be attach- 
ed." If a debtor voluntarily aid his cred- 
itor in taking his goods and chattels upon 
a writ by way of attachment or in perfect- 
ing at attachment previously incomplete, he 
must be deemed to have willingly procured 
his goods and chattels to be attached, within 
the meaning of the statute. 

There are two things done by Hambleton 
E. Smith, of very grave import; First, the de- 
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livery of the note and copies of notes to 
Frothingham; and second, writing to his 
father to come and secure himself. 

The first is proved by Frothingham, who is 
a witness for the respondents, and who 
alone knows the attending circumstances. 
His testimony therefore, is very material. He 
says that appearances were such as to excite 
his suspicions, and on the 17th of March, 
he asked Hambleton E. Smith what was the 
matter. And he replied, they were terri- 
bly short; and in answer to another question, 
lie said, that they still owed his father and 
brother;— and upon further inquiry as to 
ways and means,— Frothingham was so con- 
vinced of their great embarrassment that he 
told Hambleton E. Smith that he should 
make attachments for the father and brother 
before he went to dinner. Hambleton E. 
Smith said, "Oh no, we can borrow; we can 
get along;" that it would be the breaking 
of them up, and would ruin them, and they 
could borrow. Further conversation ensued, 
in which Frothingham again said he should 
put an oflicer into the store, and Hambleton 
E. Smith objected and protested. Frothing- 
ham told him, if he would show him any 
thing to alter his opinion he would alter it. 
Smith did not; but delivered to Frothing- 
ham the note and copies of notes, which he 
wanted for the sole and avowed purpose of 
making attachments, and which he carried 
immediately to Mr. Curtis, and caused the 
writs to be made. At what point of time the 
note and copies were delivered, and what 
was then said we are not distinctly inform- 
ed, for, in the first deposition given by Mr. 
Frothingham, which purports, in answer to 
the 12th interrogatory, to state all that was 
said and done between him "and Smith, no 
mention is made of this most material fact, 
—and, in answer to the third cross-interroga- 
tory, he testified, that he had stated fully 
all that passed between him and Hamble- 
ton E. Smith. It was not until his second 
deposition was taken, and the question was 
pointedly put to him, whether Hambleton 
E. Smith handed him copies of notes, that 
the fact was disclosed by him. And it fur- 
ther appears, that Frothingham learned from 
Hambleton E. Smith the amounts of the debts 
due to the father and brother, and that Ham- 
bleton E. Smith had no knowledge that 
Frothingham had any agency or authority 
whatever from the father. 

In answer to a question by the respondent's 
counsel, whether H. E. Smith gave the note 
and copies willingly; he replied "Not very 
willingly;" and to a cross-interrogatory, he 
said, that the reason he said so, was, that 
Smith was not willing he should take the 
step he did; and refers to his former depo- 
sitions for the facts on which he made that 
statement. Now, considering the position 
which Mr. Frothingham occupies, as the son- 
in-law of Benjamin Smith, the father, and 
one who has voluntarily commenced process 
for securing to him and his brother-in-law 



a priority, and having a natural anxiety to 
accomplish that purpose; and considering 
that he omitted in his first deposition to state 
the fact of his receiving the note and copies; 
and considering also, the testimony of Baker 
as to his declarations, touching the letter 
written by Smith to his father, and Froth- 
ingham's naked denial of such declarations, 
and his denial of knowledge who wrote the 
letter to the father coupled with the fact, 
that Mr. Curtis advised him to send to the 
father immediately, and that he did not, but 
Smith, the son, did,— we are irresistibly led 
to the conclusion, that his wishes are strong- 
ly on the side of the respondents, and that, 
while he has testified truly, in answer to di- 
rect and specific inquiries, he has been re- 
served as to matters adverse to the respond- 
ents, and not drawn out by pointed interroga- 
tories. 

Now, from the whole testimony in the case, 
I think it is fairly to be inferred, that, what- 
ever may have been the reluctance of H. E. 
Smith, in the first instance, to accede to the 
views of Frothingham in having an attach- 
ment made, yet that in the end and before 
Frothingham left him, he was so convinced 
or persuaded as to accede to those views, and 
voluntarily to lend his aid to carry them in- 
to effect And for that purpose, he delivered 
him the note and copies, and wrote to his 
father to come and secure himself. His con- 
duct since has been in perfect accordance 
with this view, and calculated to secure the 
priority of his father and brother. It is true 
that the respondent employed counsel to ap- 
pear in the actions, but for what purpose is 
left to inference. The debts were not dis- 
puted. There could then have been no ob- 
ject but delay; and what benefit could have 
been anticipated from that is not explained. 
One of the actions, that in favor of B. Smith, 
Jr., was commenced and prosecuted without 
the semblance of authority, and Frothing- 
ham testified, that H. E. Smith had no reason 
to believe that he had authority; yet the 
plaintiff's appearance was never called for, 
and no objection interposed to the suit pro- 
ceeding to judgment without the plaintiff 
ever having authorized its commencement 
or having knowledge of its pendency. Be- 
fore the ratification of the father, his attach- 
ment was incomplete. That ratification was 
procured immediately by the active interfer- 
ence of the respondent Smith. I am con- 
strained, therefore, after a careful considera- 
tion of the evidence, to come to the conclu- 
sion, that the aid given by H. E. Smith, in 
commencing and perfecting the attachments, 
was an act of bankruptcy within the mean- 
ing of the statute. But Currier was absent 
and had no knowledge of these proceedings, 
or of the attachments until his return on the 
20th of March; and it is contended, that he 
cannot be affected thereby, nor his (separate 
or joint) property taken without his personal 
agency or default Such is not necessarily 
the law of partnerships; and, in order to see 
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whether it he so under our bankrupt system, 
we must recur to the statute. The four- 
teenth section is peculiar, and could not, I 
think, have constituted a part of the hill as 
originally framed, or heen prepared by the 
same hand. Its language is dissimilar, and 
it refers to an order as being provided by 
the act which is not in terms found therein. 
I have had much difficulty in satisfying my 
own mind as to its true construction in some 
particulars. But, without undertaking to 
determine what may be the effect of a mere 
insolvency of a partnership, I think it is clear, 
that when the partners of a firm are insolvent 
and there is sufficient ground, either upon 
a voluntary or adverse petition, for a decree 
of bankruptcy against any member of the 
firm, it is the intention of the statute that 
all the joint stock and property of the com- 
pany, and also all the separate estate of each 
of the partners shall be taken. Indeed, the 
language of the fourteenth section is in this 
respect clear and explicit. But if it were 
less so, still in a case like the present, where 
the decree of bankruptcy is to pass because 
of attachments of the property of the com- 
pany, it would seem that such property ought ' 
to be taken by the assignee, otherwise these 
very attachments may remain in force, and 
the purpose of the law, in pronouncing them 
an act of bankruptcy, be defeated. The ob- 
ject to be accomplished, being thus settled 
by the statute, the only question that re- 
mains, is the manner in which it is to be at- 
tained, that is, the form of the decree. Shall 
it be against both the members of the firm 
as bankrupts, or against Smith only as a 
bankrupt, and pronouncing the firm to be in- 
solvent, and thereupon all the joint and sep- 
arate property to be taken by the assignee? 
The statute is in this respect by no means 
clear. But as one at least of the prerequi- 
sites of the decree is the insolvency of both, 
partners; and the order, which is required 
in the fourteenth section to be "made in the 
manner provided in the act," must, I think N 
refer to the decree or declaration of bank-' 
ruptcy prescribed in the first section; and, 
as the fourth section provides for a dis- 
charge of those only, who have been declared 
bankrupts, and by the fourteenth section the 
certificate of discharge is to be "granted or 
refused to each partner as the same would 
or ought to be if the proceedings had been 
against him alone;" and as uniformity in the 
proceedings will be thus best preserved, I 
am of opinion that there should be in this 
case a decree or declaration of bankruptcy, 
against both the respondents. This pre- 
cludes the necessity of examining the other 
questions which have been discussed at the 
bar. 

The following decree was thereupon enter- 
ed: "Order and decree. - And now it appear- 
ing to the court here, that due notice has been 
given to all parties and persons in interest 
pursuant to the order of court, and that, on 
9f.ed.oas.— 9 
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the seventeenth day of March, in the year 
one thousand eight hundred and forty-two, 
the said Currier and Smith were merchants 
and partners in trade, and that they were 
then and still are owing debts to the amount 
of not less than two thousand dollars, and 
that they did then and do still owe, to the 
petitioners, debts, amounting in the whole to 
not less than five hundred dollars, and that 
they were then and still are insolvent, and 
that the said Smith did, on said seventeenth 
day of March, willingly procure the goods 
and chattels of the said partners to be attach- 
ed; it is ordered and decreed by the court 
that the said Gilman Currier and the said 
Hambleton E. Smith be and they are here- 
by declared and decreed to be bankrupts 
pursuant to the act of congress, entitled *An 
act to establish a uniform system of bank- 
ruptcy throughout the United States,* passed 
August 19, 1841." 

At a subsequent day the respondents demand- 
ed a trial by jury. 
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FISHER v. HARNDEN. 

[1 Paine, 55.] i 

Circuit Court, D. New York. April Term, 1812.* . 

Confiscation op Enemy's Property— Effect of 
Treaty Stipulations — Judgment of Forfei- 
ture by State Court— Jurisdiction — Limita- 
tions — Claims of Strangers to the Forfei-, 
ture— Alienage of Plaintiffs in Ejectment- 
Special Verdict. 

1. The judgments of a court not having ju- 
risdiction are not merely erroneous, and valid 
until reversed, but are void ab initio. 

2. The adoption of a treaty, with the stipula- 
tions of which the provisions of a state law are 
inconsistent, equivalent to a repeal of such law. 

3. A judgment of a state court in a case 
where jurisdiction was acquired, not by the 
common law, but by a statute of the state, 
which before the rendition of the judgment had 
been thus virtually repealed by the adoption 
of a treaty, was held not voidable, but void. 

[Cited in The J. W. French, 13 Fed. 918.] 

4. In 1780 the ancestor of the lessors of the 
plaintiff, a British subject, was indicted in the 
supreme court of New-York, under the act en- 
titled "An act for the forfeiture and sale of the 
estates of persons who have adhered to the 
enemies of this state," &c; and in October, 
1783, a judgment of forfeiture against his es- 
tates was rendered. The treaty of peace stip- 
ulating against any subsequent confiscation, was 
signed in September preceding. Held that the 
proceedings were coram non' judice, and void. 

5. The alienage of th§ plaintiffs in ejectment 
cannot be set up to defeat a recovery where 
their ancestor held the lands at the time of the 
treaty of 1794. The circumstance of the spe- 
cial verdict's not finding the fact that he held 
them at that time, not noticed. 

[See note at end of case.] 

1 [Reported by Elijah Paine, % Jr., Esq.] 

2 [Reversed in 1 Wheat. (14 U. S.) 300.] 
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6. The act of New-York, entitled "An act lim- 
iting the period of bringing claims and prosecu- 
tions against forfeited estates.** was nor in- 
tended to bar those against whom the forfeiture 
had passed, but to bar the claims of strangers 
to the forfeiture. The mischief apprehended 
was the loss of deeds, which whs to b-> ip-"*pri in 
the case of strangers only, and not of those 
who claimed under the forfeited title. 

7. Utility of statutes of limitation. 

[Cited in Amy v. Watertown, 22 Fed. 420.] 

At law. 

T. A. Emmett and P. A. Jay, for plaintiff. 
C. D. Colden and E. Williams, for defend- 
ant. 

LIVINGSTON, Circuit Justice. This is an 
action of ejectment for lands situate at Gran- 
ville, in the county of Washington, and with- 
in this district The defendant having plead- 
ed not guilty, a special verdict was found, 
which contains the following facts: Donald 
Fisher, on the 1st of January, 1777, was seis- 
ed in fee of the premises in question, and 
was in the actual possession thereof, and con- 
tinued so until the rendering of the judg- 
ment hereinafter mentioned. Donald Fisher 
lived and died a British subject, and bad is- 
sue the lessors of the plaintiff, who were his 
-only children and heirs at law, one of whom 
was born in 1776, another on the 23d of April, 
1785, and the other on the 23d December, 
1787, and all of them are and always have 
been subjects of Great Britain. Donald Fish- 
er resided at Hebron, in the county of Wash- 
ington, from 1793 until his death, which hap- 
pened on the 1st of September, 1798. On the 
17th of April, 1780, the grand jury of the 
county of Charlotte presented an indictment 
against Donald Fisher, for adhering to the 
enemies of this state, on which such proceed- 
ings were had that afterwards, to wit, on the 
third Tuesday of October, in the year 1783, 
the said Donald Fisher not having appeared 
and traversed the indictment, a judgment 
was rendered against him by the supreme 
court of this state, by which it was consid- 
ered that he do forfeit all his estate real and 
personal, within this state, to the people 
thereof. On the 28th of March, 1797, the 
state of New-York passed an act "for limit- 
ing the period of bringing claims and prose- 
cutions against forfeited estates." [Laws N. 
Y. 1797, p. 162, c. 52.] This act, after recit- 
ing that, "whereas the title deeds and other 
documents relative to forfeited estates were 
generally carried away by the former pro- 
prietors, whose conduct occasioned their for- 
feiture, and the title of the state as resulting 
from such forfeiture, was thereby peculiarly 
liable to be obscured or defeated;" therefore 
it was enacted, that "no person or persons, 
bodies politic or corporate, who then had, or 
should or might thereafter have any estate, 
right, title, claim, or demand in or to any 
lands, messuages, tenements, or heredita- 
ments supposed to have been forfeited to the 
people of this state in consequence of the at- 
tainder or conviction of any person or persons 



for any act or crime done or committed dur- 
ing the late war, and which had been there- 
tofore granted or conveyed to any person or 
persons by the commissioners of forfeitures, 
or other person or persons duly authorized 
for that purpose, on the part of this state, 
should, after the expiration of five years 
from and after the passing of that act, and 
where the estate, right, title, claim, or de- 
mand should thereafter accrue, then after the 
expiration of five years after the same should 
so accrue, have, prosecute, sue, or maintain 
any suit at law for the recovery thereof 
against the right or title so granted by the 
people of this state as abovesaid." The sec- 
ond section- of the act declared, that those 
who did sue for or make any claim to such 
lands after the said respective periods of five 
years, should be utterly barred. And by the 
3d section it was provided, "that if any per- 
son or persons who should be entitled to sue 
or prosecute such suit or action, or who had 
or should have such right or title, should be 
within the age of 21 years, feme covert or in- 
sane; that then such person or persons, his, 
her, and their heirs and assigns, should or 
might at any time within five years next aft- 
er his, her, or their coming to full age, or of 
sound mind or discoverture, bring, sue, and 
prosecute such suit or action, and at no time 
thereafter." The defendant purchased lie 
premises, but it does not appear when, for a 
valuable consideration, of the commissioners 
of forfeiture, who were duly authorized for 
that purpose, as forfeited to and vested in 
the people of the state of New-York, by and 
in virtue of the judgment aforesaid. This 
action was commenced the 5th of December, 
1809. The lease, entry, and ouster, as stated 
in the declaration, are also found by the spe- 
cial verdict On the argument of this special 
verdict the defendant resorted to two grounds 
of defense: 1st, he contended, that while the 
judgment of the supreme court remained in 
force and unreversed, the present suit could 
not be maintained; and, 2dly, if it could, that 
it was barred by the act of limitation passed 
the 28th March, 1797 [supra]. 

In arguing the first point, the counsel for 
the defendant were not understood as vindi- 
cating the judgment against Fisher. It seem- 
ed to be admitted by both parties, and such 
must have been the decision of the court, 
that it was contrary to the treaty of peace 
(signed the 3d of Sept., 17S3; 6th article, 1 
Laws [Bior & D.] 205) between Great Brit- 
ain and the United States; and the only 
point in dispute was, whether its being so 
could be brought into view in this collateral 
way, or whether its reversal by writ of error 
were not previously necessary to enable the 
plaintiff to recover the premises in question; 
or in other words, whether the judgment 
were merely erroneous, that is, good and val- 
id, until reversed, or void and a nullity ab 
initio. 

Where a court possesses jurisdiction, it has 
a right to decide every question which oc- 
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curs In the cause, and whether Its decisior 
"be correct or otherwise, its judgment, until 
reversed, is regarded as binding. But if it 
act without authority, its judgments are con- 
sidered as nullities, and form no bar to a re- 
covery which may be sought, even prior to a 
reversal, in opposition to them. This distinc- 
tion runs through all the cases on this sub- 
ject, and is particularly recognised in the one 
from the third institute. In the present case 
it cannot be pretended that $ie supreme 
court had any authority to pronounce the 
judgment which is relied on as forfeiting the 
property claimed in this action. All its pow- 
ers, as they regarded these proceedings, were 
derived not from its constitution or common 
law, but from an act of the legislature of the 
state of New-York, entitled "An act for the 
forfeiture and sale of the estates of persons 
who have adhered to the enemies or this 
state, and for declaring the sovereignty of 
the people of this state in respect to all prop- 
erty within the same." This act, which cre- 
ated the offence, and prescribed proceedings 
out of the course of the common law, is stat- 
ed In the judgment itself, as the only source 
of the jurisdiction. If this act then, were 
not in force at the time of its rendition, it 
must have been coram non judice, and abso- 
lutely void. Such would have been the case 
if the law had been previously repealed by 
the legislature, without any provision as to 
pending prosecutions. It must be equally so 
where by a treaty, which is the supreme law 
■of the land, it is provided, that no future 
confiscation shall be made by reason of the 
part which any one had taken in the late 
war. This treaty being as much a matter of 
record as the law of the state or the present 
judgment, this court is competent, by its own 
inspection and attention to dates, to deter- 
mine whether the authority of the supreme 
courtwasnot at an end before it undertook to 
pronounce this judgment And being of opin- 
ion, as has already been perceived, that such 
was the case, the conclusion is inevitable that 
the judgment was void from the beginning, ' 
and furnishes, although unreversed, no de- 
fence to this action. 

But if the judgment rendered against the 
ancestor of the lessors of the plaintiff be no 
obstacle to a recovery in this action, it is 
supposed they are barred by the act of limi- 
tations, a copy of which appears in the ver- 
dict The lessors of the plaintiffs, on the 
-other hand, contend, that their case is not 
embraced by the provisions of this act, and 
that if it be otherwise, two of them at least, 
on account of their infancy, are within its 
saving clause. Whether the sense of the leg- 
islature in the present case be collected from 
the title of the act, its preamble, or its enact- 
ing words, the court cannot see how the les- 
sors of the plaintiffs are affected by it Its 
title is "An act limiting the period of bring- 
ing claims and prosecutions against forfeited 
estates." Now, as the estate of Donald Fish- 
er never was forfeited,- the t?tle does not ap- 



ply to an action brought by his heirs to re- 
cover the land belonging to their ancestor. 
The preamble, which, if it were necessary to 
resort to it, might in a doubtful case furnish 
a clue to the meaning of the legislature, dis- 
covers an intention to provide for cases of a 
very different nature. It is in the following 
terms: "Whereas the title deeds and other 
documents relative to forfeited estates were 
generally carried away by the former pro- 
prietors, whose conduct occasioned their for-" 
feiture, and the title of the state as resulting 
from such forfeitures is thereby peculiarly 
liable to be obscured or defeated, therefore, 
&e." On this preamble it is sufficient to re- 
mark, that it applies only to forfeited es- 
tates, and that the mischief intended to be 
guarded against was not the prosecution of 
actions for a recovery of property by persons 
whose estates had been forfeited and sold, 
but by others whose property might have 
been sold as belonging to the party whose 
estate had been forfeited. If the action 
were brought by the attainted party him- 
self, or his heirs or assigns, no title deeds or 
documents could be necessary to establish 
the claim of the state. A valid f orf eiture, as 
they would both claim under the same title, 
would be all that was wanting; and this be- 
ing matter of record, might be made out, 
without difficulty, at any period of time ever 
so remote. But when strangers to the for- 
feiture were plaintiffs, then it might be diffi- 
cult for the public, not being in possession 
of the deeds relating to the estate of .the 
person convicted, to prove, after some lapse 
of time, that the property sold in fact be- 
longed to the attainted person, and in such 
case, a limitation might be reasonable and 
proper. If no construction favourable to the 
defendant can be drawn from the title,* or 
preamble of the act, as little will its enact- 
ing clause avail him. 

The court here disclaims all. right or in- 
clination to put on acts of limitation, which 
are among* the most beneficial to be found 
in our books, any other construction than 
their words naturally import It is as much 
its duty to give effect to laws of this descrip- 
tion, with which courts however sometimes 
take great liberties, as to any other which 
the legislature may be disposed to pass. 
When the will of the legislature is clearly 
expressed, it ought to be followed without 
regard to consequences. And a construction, 
derived from a consideration of its reason 
and spirit, should never be resorted to but 
where the expressions are so ambiguous as 
-to render such mode of interpretation un- 
avoidable. But whatever may be the in- 
tention of the legislature, if such intention 
be not declared by apt words, no court can 
be blamed for mistaking it, and giving to 
the words used their ordinary signification, 
however wide such interpretation may be 
from the object which may have been in 
view. It must be admitted, that If it were 
intended to bar by this act of limitation 
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suits brought by the parties themselves, 
whose estates had been forfeited and sold 
by the commissioners of forfeiture, a very 
awkward phraseology has been employed. 
The persons barred by this limitation of five 
years can be no others than those who had, 
or might have any estate, right, title, claim, 
or demand in any lands supposed to have 
been forfeited in consequence of the attain- 
der or conviction of any person for any act 
or crime committed during the late war, 
and which had therefore been granted to 
any person by the commissioners of for- 
feitures. Before this act can be brought to 
bear on any case, there must have been 
an actual forfeiture by the attainder or con- 
viction of some person, and a sale by the 
commissioners, of some property supposed to 
have belonged to such attainted and con- 
victed person, but in fact claimed by some 
one else. The terms, "supposed to have been 
forfeited," cannot without violence, when 
taken in connexion with those which fol- 
low, receive any other meaning. They refer 
to the estate which had been sold where 
there might be room for supposition and mis- 
take, but not to the fact of attainder or con- 
viction, which must ever be a matter of rec- 
ord and notoriety; and about which, there- 
fore, there could be no doubt or mistake. 
Thus the lands of A. might easily and inno- 
cently be sold by the commissioners under a 
supposition of their having belonged to, and 
of their having been forfeited by, the con- 
viction of B. Such cases no doubt must have 
occurred, and it was no more than right that 
the parties thus aggrieved should be barred, 
if, after a reasonable time, they neglected to 
assert their rights. But in the case before 
the court there has been no forfeiture by the 
conviction of any person, which alone would 
have been a complete defence, but only a 
sale by the commissioners, and of course the 
defendant has altogether failed in making 
out one essential fact to constitute a case 
for the application of the limitation pre- 
scribed by this law. 

It has not been pretended that the parties 
are barred by the general act of limitations, 
nor do any facts appear on the special ver- 
dict, to authorize such conclusion. It was 
supposed by the plaintiff's counsel, that the 
defendant might rely on the alienage of his 
lessors, but although this ground was not 
taken, yet as the question is presented hy 
the facts which are found, and lest it may 
be supposed to have been overlooked, the 
court has no hesitation in saying, that as 
Donald Fisher held these lands at the time 
of the treaty of London, in 1794, neither 
he nor his heirs, devisees, nor assigns can, 
so far as respects this property, or the legal 
remedies incident thereto, be regarded as 
aliens. 

Upon the whole, then, as the judgment ren- 

■ dered against Donald Fisher was coram non 

judice, and therefore void, and as neither the 

title of the limitation act which has been 



relied on, nor its preamble, nor its enacting 
words, apply to a case where there has been 
no valid attainder or conviction, the court 
is of opinion, that judgment must be entered 
for the plaintiff, but that the writ of habere 
facias possessionem be stayed until the fur- 
ther order of the court 

NOTE. This cause was carried up to the su- 
preme court, and the judgment of the circuit 
court reversed. It was very fully argued above, 
but the court gave no opinion on the points here 
decided. They held that it should have appear- 
ed, as the lessors of the plaintiff were aliens, 
that their ancestor held the lands, that- is, that 
the title was in him at the date of the treaty 
of 1794. This fact was not found by the ver- 
dict, and although nothing was found to show 
that he had parted with his title, the court re- 
fused to presume that it was then in him. 
Vide [Harden v. Fisher] 1 Wheat. [14 U. S.] 
300. 
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FISHER v. HENDERSON et a!. 

[S N. B. R. 173.3 l 

District Court, S. D. Mississippi. Jan., 1873. 

Bankruptcy — Conveyance by Bankrupt ik 
Trust for His Wife — Rights of Creditors. 

An assignee filed a bill in equity against the- 
wife of a bankrupt and her surviving trustee, 
to set aside a conveyance of lands ana personal 
property made by the said bankrupt to trustees, 
for the alleged consideration of an indebtedness 
to his wife for land, slaves and other personal 
property, and money belonging to her. At this 
time the bankrupt was embarrassed in his pe- 
cuniary circumstances. The deed gave no pow- 
er to the wife to dispose of the property during, 
her lifetime, or by will, after her death, with- 
out the consent of trustees. It reserved, how- 
ever, to the grantor the right, and gave to eitner 
of the trustees the power to sell and convey any 
part of the property without the consent of the 
wife. Held, that the conveyance was void, the 
proof not establishing the trust, the evidence 
further showing that about fifteen years elapsed 
after the purchase before this attempted con- 
veyance; that the lands mentioned were subject 
to the payment of the debts of the bankrupt 
as they stood at the time the petition was tiled, 
subject to his homestead right. 

[Cited in Ex parte Anderson, Case No. 351.] 

In equity. 

HILL, District Judge. This bill is filed by- 
the complainant, as the assignee in bank- 
ruptcy of James Henderson, against Emily 
A. Henderson and her surviving trustee, to- 
set aside a conveyance made by said bank- 
rupt bearing date 2oth of October, 186G, and 
filed for record on the 26th day of October, 
1866, by which he conveyed to the trustees 
therein named the lands and personal prop- 
erty mentioned therein, and which, from the 
proof, embraced all his property, real and 
personal, except one hundred and forty-seven 
bales of cotton, a portion of which was then 
in 2sew Orleans, and the remainder on the 
way to that city, for the alleged considera- 
tion of an indebtedness to his wife for land, 
slaves and other personal property, and mon- 
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eys belonging to his wife, and appropriated 
"by him to his own use; that the said James 
Henderson was then largely indebted and 
embarrassed in his pecuniary circumstances, 
and that said conveyance was collusively 
and fraudulently made, with the intent to 
hinder and delay the creditors of said James 
Henderson from collecting their just de- 
mands against him, and therefore void, and 
that said conveyance upon its face contains 
provisions in favor of the grantor which ren- 
der the conveyance void in law as well as in 
fact. 

Mrs. Henderson, by her answer, denies all 
collusion and fraud, insists that it was made 
in good faith and for a valuable considera- 
tion, being for real estate, personal property 
■and money belonging to her, and received 
and appropriated by her husband, the gran- 
tor, as well as for the hire of her slaves and 
income of her estate, which it is insisted 
greatly exceeded in amount the value of the 
property conveyed to her. On this issue of 
fact made by the bill and answer, proof is 
submitted upon which this cause must be de- 
cided, as well as upon the validity of the 
■conveyance as shown upon its face. 

The last question presented will be first 
-considered. It is claimed for complainant 
that the terms and provisions of this convey- 
ance are inconsistent with the assumed con- 
sideration, namely: a conveyance to the wife 
or to trustees for her use, in payment of a 
•debt due from the husband to the wife, and 
shows upon the face of the conveyance that 
it was a family arrangement, such as the 
husband could only make in good faith as a 
provision for his family out of his own 
means, without any legal claim upon the part 
of the wife. 

The deed purports to convey the property 
to the trustees for the use of Mrs. Hender- 
son, but gives to her no power of disposition 
over it during her lifetime, and not by will, 
without the consent of her trustees, while it 
reserves to the grantor, and gives to the trus- 
tees, or either of them— that is, reserves to 
the grantor the right, and gives to either of 
the trustees the power, to sell and convey 
any part of the property without the consent 
of Mrs. Henderson, whose means, it is claim- 
ed, purchased and paid for this very same 
property. These restrictions upon the power 
of disposition of the wife, of her own proper- 
ty, under the laws of this state, are incon- 
sistent with the ideas of a sale to her; but it 
is insisted for Mi's. Henderson that her privy 
examination was not 'taken on the deed 
proved as to her, and that she is not barred 
by these restrictions. But whether that was 
or was not necessary to bind her, she is now 
a femme sole, claims under the deed, and is 
bound by its provisions. 

The power reserved by James Henderson 
in this conveyance, to s$U and dispose of this 
property, was evidently intended as a reser- 
vation of a benefit for himself, and therefore, 
upon well established principles, renders the 



conveyance void. This is still more appar- 
ent when it is found that no provision is 
made for the reinvestment of the proceeds or 
the continuance of the trust, as to such pro- 
ceeds, or requiring the grantor to pay over 
the proceeds to the trustees; so that if this 
conveyance is not void for the restrictions 
upon Mrs. Henderson's disposition of that 
which, it is claimed, is hers, purchased with* 
her own means, it certainly is by reason of 
the reservation made by the grantor. 

If not void upon the face of the convey- 
ance, is it void by reason of a fraudulent in- 
tent in the purpose of its execution? The 
proof shows that Henderson owed at that 
time about six thousand dollars;* that sitits 
were pending against him which he had 
manifested an unwillingness to pay, and 
would probably ripen into judgments in De- 
cember following: this created a motive to 
place his property out of the reach of an exe- 
cution. The conveyance of his whole prop- 
erty is an indication of a fraudulent intent, 
but it is said that this he did not do; that he 
then owned cotton of, more than twice the 
value of all his indebtedness. This cotton, 
however, was either then or soon after re- 
moved to New- Orleans, out of the reach of 
the process of the courts in which judgments 
were expected to be rendered, and there is 
another significant fact, that is, that there is 
no evidence that a single dollar of the pro- 
ceeds of this cotton ever went to pay his* 
debts, but was employed in the name of his 
wife in purchasing supplies for the farm; 
indeed, James Henderson dealt with and 
controlled 'this, together with the whole es- 
tate conveyed, except in name, as though the 
conveyance had not been made up to the 
bankruptcy, and to his death, and it is diffi- 
cult to arrive at any other conclusion than 
that such was the intention and purpose, at 
the time the conveyance was made, or that 
it was for any other purpose than to place 
his property out of the reach of his creditors, 
and being so, for this reason, the conveyance 
must be declared void. . * 

But it is insisted that the proof shows that 
most of the lands mentioned in the pleadings 
were purchased and paid for with the money 
of Mrs. Henderson, and that she is entitled 
in equity to them, as a resulting trust. It is 
certainly true that when a husband, without 
any instruction from the wife, uses her mon- 
ey in the purchase and payment of property, 
and takes the title in his own name, she 
may, if she so elect, set up a resulting trust 
to it, or she may treat it as a loan which she 
will be presumed to have done unless she 
take steps within a reasonable time to set up 
her trust after she shall have been informed 
of its disposition, at least so far as his cred- 
itors are concerned, who may have given him 
credit upon the faith of his owning it in his 
own name. But to create this resulting 
trust it must be made clearly to appear that 
it was her money, and paid at the time of 
the purchase, if paid at a subsequent time 
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to the purchase the trust cannot he main- 
tained. The proof is too vague and uncer- 
tain to establish this trust; and besides, ac- 
cording to the proof, about fifteen years 
elapsed after the purchase before this at- 
tempted conveyance, and nearly twenty 
years before its operation, and on either 
ground must be denied. 

The result is that the conveyance made on 
the 25th of October, 1S66, must be declared 
void, and the lands mentioned decreed sub- 
ject to the payment of the debts of the bank- 
rupt as they existed on the 5th day of De- 
cember, 18C8, when he filed his petition in 
bankruptcy, but subject to his homestead 
right, which continues to his widow. Three 
commissioners must be appointed to allot 
and set off to her so much of said land as 
would on the 5th day of December, 1868, 
have been of the value of fifteen hundred 
dollars, and not to exceed one hundred and 
sixty acres, including the dwelling houses 
and improvements occupied by the bankrupt 
as a homestead at that time. There will also 
be a decree entered directing the assignee to 
sell off the remainder of the land in such 
tracts as will likely produce most advan- 
tageous sale. The proceeds will be brought 
into court to be applied to the payment of 
the claims of creditors according to their re- 
spective priorities. Mrs. Henderson will be 
allowed to establish any legal demand she 
may have against the estate, but such claim 
must be established by the best attainable 
proof. It is the duty of the court to exam- 
ine with scrutiny these old family transac- 
tions, that justice may be done. 



FISHER (HOGE v.). See Case No. 6,585. 

Case !N"o. 4,821. 

FISHER et aL v. LORD. 

[6 West Law J. 137.] 

Circuit Court, D. Massachusetts. Oct., 1848. 

Equity Jurisdiction— Exjoixikg Action at Law 
—Title of Complainant— Assignment for 

Benefit of Creditors. 
[1. A court of equity has jurisdiction of a 
suit to enjoin the prosecution of an action at 
law to collect promissory notes, where the com- 
plainant shows a prima facie title to the notes, 
although he is not a party to the action sought 
to be enjoined.] 

[2. The business of a firm was carried on in 
the name of one partner alone, who, after the 
other partner had made an assignment under 
the laws of Maine, sold the partnership goods, 
and took notes therefor in his own name. Jtiis 
creditors then became parties to the assign- 
ment to the extent of $5,000. Held, that these 
facts showed a prima facie title to the notes in 
the assignee, such as woul 1 give him standing 
to ask a preliminary injunction to prevent their 
collection at law by one who, as he alleges, pur- 
chased them by collusion, and with knowledge 
of the facts.] 

In equity. 

This was a motion to dissolve an injunc- 
tion, restraining the defendant from proceed- 



ing in two suits in the court of common 
pleas for this county, upon certain promis- 
sory notes, amounting to about §3000, which 
suits had been instituted against Charles S.- 
Darrow, the promisor. The injunction was 
a temporary one, and was issued upon the 
bill in this case, which was filed in April, 
184S. The answer came in on the 15th of 
May, 1S48, and the defendant thereupon 
moved to dissolve the injunction, on the 
ground that the answer denied all right or 
title to the permanent injunction sought in 
the bill. The facts as stated in the bill and 
answer were substantially as follows: Frank- 
lin Adams & Co., merchants, of Bangor, made 
an agreement, Feb. 24, 1845, with Josiah 
S. Hooke, for doing business under the name 
of "Josiah S. Hooke," sharing the profits 
equally; which arrangement continued un- 
til September 4, 1846. Franklin Adams & Co. 
then became insolvent, and assigned their 
property to the complainants [Fisher & 
Payne], under the laws of Maine. The cred- 
itors of Josiah S. Hooke became parties to 
the assignment to the extent of §5,000; and 
the firm of Josiah S. Hooke owned a stock 
of goods, which Hooke, on the day after, L 
e., on Sept 5, sold to Darrow, for ?2,67S, tak- 
ing his notes therefor, on six, nine, and twelve 
months. Hooke, as the bill alleged, then 
secretly left the state of Maine, taking the 
notes with him, to prevent the plaintiffs 
from obtaining the proceeds. In October he 
entrusted the notes to his brother, Wm. H. 
Hooke, on whom the plaintiffs made a de- 
mand, but he refused to deliver up the notes. 
The plaintiffs then brought a bill in equity 
against Wm. and Josiah Hooke, in the state 
court of Maine, and an injunction was issued 
Nov. 3, 1840. forbidding Wm. H. to sell the 
notes or convey them out of the state; and 
on Dec. 2, a receiver was appointed to col- 
lect the notes. Wm. H. on demand refused to 
deliver the notes; and, the bill alleged fur- 
ther, that Nathaniel Lord, brother of the de- 
fendant, combining with the Hookes to de- 
fraud the plaintiffs, negotiated for the pur- 
chase of the notes, and bought them, in con- 
junction with Daniel W., the latter being 
nominally the sole owner, for the sum of §1,- 
100, and a certain debt of no value, due from 
the insolvent firm of Palmer & Hooke, for 
§400; that Nathaniel, or the friends of the 
Hookes, furnished the greater portion of the 
purchase money; that Samuel Veazie, the 
father-in-law m of Nathaniel, provided the 
means for that purpose; that all these trans- 
actions took place after the injunction, and 
for the purpose of avoiding the same; and 
that in September, 1847, Daniel W., at the 
instigation and with the aid of Teazle, sued 
Darrow upon the notes in the court of com- 
mon pleas for the county of Suffolk, in this 
commonwealth. There were a large number 
of interrogatories in the bill, which were re- 
plied to in the answer; and a quantity of affi- 
davits and other written evidence was intro- 
duced on both sides. 



[9 Fed. Cas. page 135] 



(Case No. 4,821) FISHER 



Albert W, Payne, of Bangor, and P. W. 
Chandler, for plaintiffs, in opposition to the 
motion. 

Frederic Hobbs, of Bangor,, and S. C. 
Maine, for defendant, in support of the mo- 
tion. 

WOODBURY, Circuit Justice, delivered 
the opinion of the court 

The first question was, whether the notes 
in suit were the property of the complainants 
or of the defendant. The complainants must 
make out a prima facie title, in order to sus- 
tain their right, to an injunction. The re- 
spondent objected to the jurisdiction of this 
court to settle that question, on the ground 
that the complainants were not parties to the 
suit at law. But they were as much interest- 
ed as if they were parties; for if Lord should 
recover and collect the sum due on the notes, 
and then prove irresponsible, the amount 
would be wholly lost to the complainants. 
The court has jurisdiction therefore, on gen- 
eral principles of equity. There was another 
difficulty in relation to jurisdiction, and it 
was that neither the federal nor the state 
courts can enjoin suits in each other. [Diggs 
v. Wolcott] 4 Cranch [S U. S.] 179; [M'Kim 
v. Voorhies] 7 Cranch [11 U. S.] 279. But 
this was not a proceeding operating upon the 
state court itself; the respondent was en- 
joined in personam, and was within the ju- 
risdiction of the court This objection was 
not pressed, and from the result to which 
the court arrived, became of subordinate im- 
portance in the present case. The answer of 
D. W. Lord denied under oath the plaintiffs' 
title to the notes, the respondent's knowl- 
edge of their claims at the time he pur- 
chased, and the allegations of combination 
and collusion. If the answer were to be 
taken as true, it was obvious that the in- 
junction must be dissolved. But the plain- 
tiffs, by their testimony, had thrown grave 
doubts over the correctness of the answer, 
and the answer itself was defective in its 
details. And the proof, tuough objected to, 
was competent on a Jiearing to dissolve. 
Proof was given of the alleged partnership, 
and it was conceded that Franklin Adams & 
Co. were to share in the profits of the firm 
of Josiah S. Hooke. They were therefore 
liable for the debts; the partnership prop- 
erty must go to pay the partnership debts; 
and would pass to the assignees, under the 
laws of Maine. The conduct of Hooke, in 
selling out and absconding, showed that he 
so understood the relations of the parties. 
The fact that Franklin Adams & Co. had 
sued Hooke for their profits, could not af- 
fect the rights of the creditors, who were 
represented by the complainants. These 
conclusions were sufficient as to the title of 
the complainants to the notes, on this pre- 
liminary hearing. 

The respondent contended that he bought 
the notes, bona fide and without notice of the 
partnership, and was entitled therefore to 



hold them against all the world. This con- 
clusion, even if the facts were so, wa& rather 
questionable as matter of law, where the 
notes were purchased after a failure, and for * 
a very inadequate consideration. But the 
facts which attended the sale threw many 
shadows over its fairness. Here were all 
the standard indicia of a design in the sale 
to defraud creditors, if not of collusion and 
actual knowledge of it in the purchasers;— 
(1) a sale soon after a failure; (2) a sale for ■ 
a very inadequate consideration ; (3) be- 
tween relatives; (4) with circumstances of 
concealment The answer, as well as the 
evidence, shows that Nathaniel Lord, the 
brother of the respondent, was, in a few 
weeks after the date of the notes, the prime 
mover in the purchase, and was then, and is 
still, interested in certain proportions. The 
respondent is defending for Nathaniel as 
well as himself; and is bound by his knowl- 
edge and acts. Yet Nathaniel does not come 
in or ask to come in as a party, nor does 
Daniel ask to have him; nor does he offer 
with his own answer any affidavit of Na- 
thaniel to the want of any knowledge, at the 
time of the purchase, of the claims of the 
plaintiffs to these notes. It will be seen that 
the answer, as an answer, is entirely insuffi- 
cient without this; as the respondent's de- 
nial, without it, amounts to little or nothing. 
He lived in a place remote from the pur- 
chase,— took no part in it,— is ignorant of its 
terms and of the knowledge, Nathaniel, his 
agent and coparty in interest, then possessed. 
To be sure, some testimony of Nathaniel in 
another cause, and taken by another party, 
was introduced bearing on this case; but 
the court felt constrained to say, that the 
whole weight of the circumstances in the 
case was against the direct evidence by Na- 
thaniel Lord and Josiah and "William Hooke 
respectively, that the claim of the plaintiffs 
was not known by them, or by Nathaniel 
Lord as well as Josiah Hooke, when the pur- 
chase was actually made or completed; and 
that the transaction was not a combination 
throughout to keep these notes and their pro- 
ceeds from the creditors of F. Adams & 
Co., as well as those of the house of J. S. 
Hooke. Among other suspicious circum- 
stances were the manner of making the re- 
spondent a purchaser, without his knowledge 
of the price, or his giving any authority to 
buy; the agency of Veazie, another relative 
of Nathaniel; several important contradic- 
tions in the testimony of Wm. and Josiah 
Hooke and others; the fact that the pur- 
chase was not in the line of Daniel W. Lord's 
business; the loss of so many original let- 
ters; the absence of all post-marks to settle 
dates, while the attempt, supported by affi- 
davits of some of the parties, was made to 
fix the purchase in October, or before the bill 
for an injunction on the 3d of November; 
the looseness of the dates produced, referring 
to months and not days; the contradiction in 
them in relation to the "thanksgiving din- 
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ner*' in November, when in fact it took place 
in Deo. 3, of that year, after which the notes 
were still with Josiah S. Hooke; the fact 
that the first payment was not made till 
January; the entire absence of the cor- 
respondence, originals or copies, as to draw- 
ing for a part only on Daniel W.; the insti- 
tution of the suit in the name of Daniel W. 
alone, when the interest was in Nathaniel 
and Daniel W. jointly;— all these circumstan- 
ces created strong doubts whether the sale 
could have been till some time after the first 
injunction, November 3, 1846; and whether 
both Nathaniel Lord and Josiah S. Hooke 
as well as "William did not know, at the time 
of the sale, all the material facts which tend- 
ed to affect the validity of the notes; and 
they excited strong suspicion and discredit 
as to the bona fide character of the whole 
transaction, as set up by the respondent, his 
agent, and the promisee of the notes. The 
letters put in subsequently to the hearing did 
not materially affect these conclusions. i\ot 
one letter, written after the 1st of November, 
bears any date of the day of the month, while 
all written before, do so. Besides this, and 
indicating suspicion as to the fairness of the 
transaction, none of the letters bear now any 
post-mark or filing, to show when they were 
written or received. 

The court did not therefore feel justified 
in dissolving the injunction immediately, on 
so defective an answer, and on such strong 
circumstances to sustain the right of the 
plaintiffs to these notes or their proceeds. 
But as the respondent has the actual posses- 
sion of these notes and has commenced suits 
upon them, the court were disposed to let 
him proceed with those suits, upon filing 
bonds to pay over the proceeds to a receiver 
whenever ordered by this court, and to 
make full indemnity to the plaintiffs for any 
claim they may establish to the notes, or 
their proceeds in law or equity, and six per 
cent interest on them after collection. This 
will give the assignees of the creditors of F. 
Adams & Co., in Maine, all the benefit of the 
continuance of the injunction and the ap- 
pointment of a receiver, and will operate no 
more harshly on Darrow than would a col- 
lection from him by a receiver. The court 
therefore ordered that the injunction be dis- 
solved, upon the respondent's filing a bond 
to pay over the proceeds of the suits pend- 
ing in the court of common pleas to a receiv- 
er, when he shall be ordered to do so, and to 
fully indemnify the plaintiffs for any claim 
to the proceeds, with interest on the money 
after it is collected; the bond to be approved 
by a master in chancery; previous to which 
the bond is to be submitted to the other par- 
ty; and in case of necessity, the court will 
further hear the parties thereon. The injunc- 
tion was ordered to be continued until such 
satisfactory security shall be filed; and when 
filed, the temporary injunction is to be con- 
sidered as dissolved, and the bill will stand 
for evidence and hearing on the merits. 
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Case Wo. 4,823. 

FISHER v. The PLYMOUTH. 

[2 Int Rev. Rec. 109.] 

District Court, S. D. New York. 18G5. 

Abmirai/ty Practice— Jurisdiction — State 
Court Attachment — Priority. 

[1. A vessel under arrest by attachment from 
a state court is entirely withdrawn from the cog- 
nizance of the federal courts, whether sitting in 
the same or a different state.] 

[2. A vessel attached by a sheriff on process 
from a state court in suits by several creditors 
was subsequently seized by the marshal, with- 
out opposition from the sheriff, under libels filed 
in a federal court by other creditors. One cred- 
itor, who had attached in the state court, subse- 
quently filed a libel for part of the same claim 
in the federal court. The vessel was sold by 
the marshal subject to the attachments levied 
by the sheriff. Held, that the creditor had no 
right to proceed in both courts, and that, so 
long as the vessel remained subject to his at- 
tachment in the state court, she was within the 
jurisdiction thereof, and beyond the cognizance 
of the federal court; but that, if it were shown 
that his attachment in the state court had been 
discharged or abandoned, he would then have 
a right to share, according to the order of his 
priority, in the proceeds in the registry of the 
federal court.] 

In admiralty. 

In this case the facts were as follows: 
Several libels were filed against the brig for 
pilotage, supplies, &c. The first one was 
filed on the 20th of July last The vessel 
was seized by the marshal, who returned 
that he had so arrested her, and on the re- 
turn of the processes, on August 15, defaults 
were entered against the vessel upon all the 
libels. On the 16th August a libel against 
the vessel was filed by the petitioner [Fran- 
cis Fisher], but no steps were taken to open 
the defaults already entered. An order of 
sale was issued in one of the cases, and the 
vessel was sold under it on the 19th day of 
August On the 19th day of July an attach- 
ment had been issued out of the supreme 
court of the state against one Mullen as own- 
er of the vessel. The attachment was given 
to the sheriff of New York, who, on the same 
day, attached the vessel. On the 9th day of 
August, before filing his libel, the petitioner 
also procured an attachment from the su- 
preme court against the property of Mullen 
to recover a part of the same claim for which 
he afterward filed his libel, and placed it in 
the hands of the sheriff with directions to 
attach the brig as his property. The sher- 
iff made no opposition to the seizure of the 
vessel by the marshal, and when the vessel 
was sold by him the sheriff attended the 
sale, and by direction of Fisher and of the 
other attaching creditor, gave notice that the 
vessel was "sold subject to" those attach- 
ments. The vessel having been sold and the 
proceeds paid into the registry of the court, 
Fisher now applied by this petition to the 
court for an order that his claim should be 
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first paid out of the proceeds, alleging that 
his claim was for a foremast which he had 
supplied to the vessel while she was in the 
custody of the marshal, and that as the value 
■of the vessel had been thus enhanced by him, 
his claim should be first paid. The pro- 
ceeds of the sale were not sufficient to pay 
the decrees rendered in the other case, 

3tfr. Goodrich and Mr. Parsons, for peti- 
tioner. 

Mr. Benedict and Mr. Donohue, for oppos- 
ing creditors. 

HELD BY THE COURT: That it appear- 
ing to the court that on the day of the hear- 
ing, the vessel still remained in custody of 
the sheriff by virtue of the attachment in 
favor of the petitioner, that fact determines 
irrefragably that jurisdiction over the sub- 
ject so situated cannot be exercised in this 
forum. The vessel when under arrest hy 
judicial process of the state of New York, 
is as effectually withdrawn from the cogni- 
sance of the United States courts in this city, 
.as from that of like tribunals in Ohio or 
Massachusetts. This doctrine is too emphat- 
ically settled under the United States law 
to be longer open to discussion in its courts.', 
[Ex parte Ransom v. City of New York] 2C. 
How. [Gl U. S.3 5S2; [Freeman v. Howe] 24 
How. [65 JJ. S.] 450. That the petitioner 
having instituted proceedings in the state 
court by his attachment, his present applica- 
tion would seem to be strikingly incongruous 
and inapt practice, as he asks a United 
States court to assume to force a case out 
of the possession of a state court possessing 
rightful cognizance of it, with a view to 
furnish a party litigant in it with a more 
acceptable or rapid determination of it, or 
with some other purpose not in consonance 
with her arrest in the state court It mat- 
ters not if the value of the vessel may have 
been augmented by labor or materials sup- 
plied to her by the petitioner, subsequent to 
her attachment in the state court Other 
parties possessing claims against the vessel 
would be entitled to prevent the petitioner 
from collecting in the state court, to their 
prejudice, any debt not collectible upon the 
vessel at the time she was arrested on the 
petitioner's process. New debts accruing to 
him after her attachment on his warrant, 
could not be annexed to the one on which 
that proceeding was founded, without an 
express judgment of the state court author- 
izing that act to be done. This court as- 
sumes no power to restrain the state tribunal 
in granting such privilege at its discretion. 
It interferes in no way directly with the pro- 
ceedings before the state tribunal. Any di- 
rect application by petition to this court to 
that effect is clearly void and utterly beyond 
the judicial cognizance, whether made di- 
rectly or by way of a libel like the one filed 
Jyy the petitioner. That process can have no 
legal efficiency otherwise than as against 



remnants and surplus remaining in the regis- 
try here after the satisfaction of : the judg- 
ment charges in this court upon her ratified 
by decree herein. That the proceeds would 
be subject to such judgment charges only in 
the order of their legal priority. That could 
only be ascertained in this court in respect to 
the petitioner's claim, by comparing the 
times at which the competing creditors re- 
spectively arrested the property in satisfac- 
tion of their several debts. The Angelique 
v. The Triumph, Noss. Dec. That the peti- 
tioner therefore has no right of relief that 
cau be afforded to him as to the vessel, so 
long as she remains in the custody or juris- 
diction of the supreme court of the state at 
the suit of the petitioner. But if it be shown 
that such attachment of the vessel by the pe- 
titioner in the state court has been lawfully 
discharged and abandoned by him, then it 
is ordered that he may have leave to enter 
his claim to a share in the distribution of 
the funds in the registry according to the 
right of' priority attaching to him by law. 
The petition is therefore dismissed with 
costs. 
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FISHER v. REIDER. 

[Hempst 82.] x 

Superior Court, Territory of Arkansas. Nov., 
1829. 

Appeal— Reversal on Technical Grounds. 

1. A party is not allowed to complain of a 
fault committed by him. 

2. An appellate court will not reverse a judg- 
ment on technical grounds, where substantial 
justice has been done. 

[Approved in Cook v. Gray, Case No. 3,156a.3 

Appeal from Pulaski circuit court 
At law. 

Before JOHNSON, ESKRIDGE, BATES, 
and TRIMBLE, Judges. 

OPINION OF THE COURT. This is an 
action of debt brought by the appellee 
against the appellant in the circuit court of 
Pulaski county, and comes to this court by 
appeal. It appears from the record, that the 
defendant in the court below filed his plea of 
payment, to which the plaintiff replied; and 
the . defendant refusing to join issue by ad- 
ding a similiter, a judgment ou that account 
was rendered against him, and he now con- 
tends that this judgment should be reversed. 

The judgment, although not strictly and 
formally correct, is certainly substantially 
good, and ought not to be reversed at the in- 
stance of the appellant, who was in fault- 
in not completing the pleadings. Admitting 
the English practice, in a case like this, to 
be, to strike out the plea and enter judgment 
by default, it is not perceived what advan- 
tage it has over the practice heretofore adopt- - 

, 1 [Reported by Samuel H. Hempstead, Esq.] 
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ed by this court in the case of Russell v. 
Flanakin [unreported], in which a judgment 
precisely similar was entered. The defend- 
ant in refusing to join issue abandoned his 
defence, and the plea, though not actually, 
was virtually, stricken out. It is a mere 
matter of form, and when substantial jus- 
tice has been done between the parties, this 
court would be unwilling to reverse the judg- 
ment of the inferior court on mere technical 
objections of a doubtful character. Judg- 
ment affirmed. 



Case HIo. 4,823* 

FISHER v. RUTHERFORD et al. 

[Baldw. 188.] * 

Circuit Court, D. New Jersey. Oct. Term, 
1830. 

Equity — Abatement — Death of Party — Amend- 
ment — Averment of Citizenship — Limitations 
—Staleness of Demand — Refusal to Amend 
— Appeal. 

1. A suit in equity does not abate by the 
death of a co-plaintiff or co-defendant. If one 
plaintiff and one defendant survive, the suit 
is open for amendment. The averment of cit- 
izenship of a party may be added at any stage 
of the cause, if the amendment is moved for 
in a reasonable time after the defect is suggest- 
ed* 

2. If the statute of limitations is pleaded, and 
plea overruled, it cannot be again put in by the 
same parties or their privies. 

3. The staleness of a demand, or the want of 
proper parties, is no objection to amend the 
bill. Where the refusal to amend will put the 
plaintiff out of court, and the defendant can 
avail himself of the matter on which he ob- 
jects to the amendment, on appeal, the court 
will allow it. 

[Cited in Woolridge v. M'Kenna, 8 Fed. 
679.] 

The complainants in this suit were orig- 
inally Samuel R. and Myers Fisher, citizens 
of Pennsylvania, who in 1795 filed their bill 
against the respondents, citizens of New 
Jersey. Their claim was founded on a deed 
from Jane Waldie, as the heiress at law of 
Joseph Urmston, conveying to them certain 
proprietary shares of lands in Hew Jersey, 
which had been mortgaged by Urmston in 
1720 to certain persons, -under whom the de- 
fendants claimed. The bill set forth the title 
of Urmston, the mortgage, and the various 
proceedings which took place, until the de- 
fendants, or some of them, took possession of 
the mortgaged premises, took a seat at the 
board of proprietors in right of Urmston, 
located and sold large bodies of land, and re- 
ceived large sums of money, more than suffi- 
cient to pay the mortgage debt The ob- 
ject and prayer of the bill was to establish 
the right of the plaintiffs to one propriety or 
twenty-fourth part of New Jersey, in right 
of Urmston, for a discovery and account of 
all locations made in virtue of his proprie- 
tary right, of sales made, moneys received 
for payment of the balance, a reconveyance, 

i [Reported by Henry Baldwin, Esq.] 



a right to a seat at the board of proprietors, 
for an injunction against further locations,, 
and general relief. The bill was served on 
the defendants, who lived in New Jersey, 
they appeared and pleaded the act of limi- 
tations, this plea was overruled in 1799, and 
the defendants ordered to answer over; from 
this decision a writ of error was taken to- 
the supreme court, which was quashed. 
Tide [Rutherford v. Fisher] 4 Dall. [4 U. S.] 
22. In 1802 and 1803 answers were filed by 
several of the defendants. In 1803 a rule 
was entered ordering the plaintiffs to give 
security for costs and staying proceedings; 
no replication had been filed. Myers Fisher 
died in 1819, and in 1825 his executors con- 
veyed to Samuel R. Fisher all the interest of 
the former to the premises in controversy. 
Samuel R. Fisher filed a bill of revivor and 
supplemental bill in 1826, up to which time 
no proceedings had been had by either party. 
The defendants, except John Rutherford and 
John Stephens, had died, and the representa- 
tives of some of them lived out of the state. 
A demurrer was filed to the bill of revivor, 
for the following causes: (1) That no cause 
was shown for discovery. (2) That relief 
was sought as to one of five proprietary 
fights; which one is not specified. (3) That 
the bill does not specify what part of the- 
premises is in the possession of each defend- 
ant. (4) That there are necessary parties 
who are not made defendants, and that the 
heirs of Myers Fisher are not made plain- 
tiffs. (5) That the defendants are not aver- 
red to be citizens of New Jersey. (G) That 
security for costs has not been given. (7) 
That the proceedings are prolix, indistinct 
and expensive. In 1827 the demurrer was 
allowed, whereupon the plaintiffs moved to 
amend their bills. After argument at April 
term the court held the motion under advise- 
ment, in which state the case has remained 
till the present time, except that security for 
costs has been given by the plaintiff. 

Mr. Wall, for plaintiff. 

The suit has never abated, Samuel R. Fish- 
er, one of the original plaintiffs, and John 
Rutherford and John Stephens, two of the 
original defendants, are alive; so that there 
is an existing suit as to those parties. All 
the rights of Myers Fisher accrued, on his 
death, to Samuel R. Fisher, as surviving 
partner, as well as by the operation of the 
deed of Jane Waldie to them as joint ten- 
ants, .and the deed from the executors of 
Myers Fisher, who had power under his will 
to make the conveyance. No replication hav- 
ing been filed to the original bill, the cause 
is not at issue, and is open to amendments. 
An original bill may be amended by adding 
new matter which existed at the time of 
filing it, or bringing in new parties; the 
amendments, if allowed, are a part of the- 
original bill, and the whole is one record. 
Hind. Pr. 21. After a bill is revived, amend- 
ments may be made as if the original party 
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had been alive, if the matter had existed in 
his lifetime. Mitf. Eq. PI. 62. Here the 
important amendment is, the averment of 
the citizenship of the defendants to have been 
in New Jersey at the time of filing the bill. 
That they were so is admitted, bnt it is 
contended that for the want of this averment 
the court have no jurisdiction of the cause, 
the amendment is therefore indispensable to 
enable the court to proceed in the cause; but 
though the averment is not in the record, 
the cause is* not coram non judice, a judg- 
ment rendered on it would not be a nullity. 
[Kempe's Lessee v. Kennedy] 5 Cranch [9 
U. S.] 173. The court has jurisdiction of 
the case, and whenever the objection is 
made, it is the common practice to direct the 
averment to be inserted. [Connolly v. Taylor] 

2 Pet [27 U. S.] 565. So as to an averment 
of the value of the matter in controversy, 
though necessary to enable the court to ren- 
der a judgment, it is but matter of form and 
may be added after judgment has been ar- 
rested. Lanning v. Dolph [Case No. 8,073]. 
This is the only amendment to the original 
bill which is asked for. The amendments 
proposed to the supplemental bill are only as 
to introducing other parties, and such as are 
necessary to conform it to the bill as amend- 
ed. The court will not look to the effect 
of the amendments any further than to be 
satisfied that they are allowable according 
to the rules of the court, and will lead to no 
injustice to the defendants. Whether there 
are such parties before the court as are nec- 
essary for a final decree, is not a material 
question in the present stage of the cause, 
it is always open to this objection, which 
will not be affected by allowing the amend- 
ment 

air. Vanarsdale and Mr. "Wood, for defend- 
ants. 

This is a stale demand, brought thirty-one 
years after the right of Jane Waldie, under 
whom plaintiffs' claim had accrued, and they 
are entitled to no indulgence. The suit was 
abated, and until it is revived, the bill can- 
not be amended (1 Harr. Ch. 126); the order 
of revival must precede the application to 
amend (Mitf. Eq. PI. 62); the bill of revivor 
must show good cause for reviving, and that 
a decree can be rendered against the new 
parties (Coop. Eq. PI. 70). But as the court 
have no jurisdiction for the want of an aver- 
ment of citizenship, they can make no order 
in it, but may order it to be stricken from 
the docket, as was done in [Hylton v. U. S.] 

3 Ball. [3 U. S.] 183; S. P., Dodge v. Perkins 
[Case No. 3,954]; [Capron v. Van Noorden] 
2 Cranch [6 U. S.] 127; Wright v. Wells [Case 
No. 18,101]. The plaintiff has no reason to 
complain, after the suit abated he had his 
election to revive or bring a new suit; if he 
is allowed to amend now, he will bring in 
parties to answer whose ancestors would not 
be bound to answer if alive. He will re- 
vive the suit after it has been abated as to 



some of the parties twenty-two years, when 
his only excuse for the delay is, not having 
complied with the rule for security for costs. 
This is a hardship on those now sought to be 
made parties, as they could not move to has- 
ten the cause, while the suit remained abat- 
ed. They had a right to presume the suit 
abandoned, when no replication was filed for 
more than twenty years after the answer put 
in. There has been such gross laches, that 
the court will not sustain a bill of revivor, 
or a supplemental bill, otherwise all the evils 
against which the statute of limitation was 
intended to guard will be let in, and we 
may show that the statute is a bar to the 
bill of revivor, though it would not be to the 
original bill (Hollingshead's Case, 1 P. Wms. 
744; Mitf. Eq. PI. 235),; and this after a de- 
cree to account A bill of revivor must be 
brought within sis years after the suit 
abates, if an account is prayed for, as courts 
of equity will not sustain a bill in any case 
where there has been laches in prosecuting 
the claim; if not accounted for, the lapse 
of time is good ground for dismissing the 
bill. 3 Johns. Ch. 5S6. A mortgage cannot 
be redeemed after twenty years' possession 
by the mortgagee (2 Sen. & L. 63G); the party 
seeking relief must do it promptly (1 Ves. 
& B. 246); stale demands will not be en- 
forced (Jeremy, 548; 18 Ves. 196, 286, 180; 
2 Vera. 276; Willard v. Dorr [Case No. 17, 
680]; 2 Ves. Sr. 400; 2 Eden, 169); nor an 
amendment be allowed after great delay (4 
Price, 325 j 3 Anstr. S07; S. P. [Elmendorf 
v. Taylor], 10 Wheat [23 TJ. S.] 168). This 
is not only a stale, but a hard, ungracious 
claim, on which a court of equity will act 
on the same principle as courts of law, in 
refusing amendments in penal or hard ac- 
tions, where there has been delay (6 Dura. 
& E. [6 Term R.] 171; 8 Durn. & E. [S Term 
R.] 30) ; or in qui tarn actions (2 Durn. & E. 
[2 Term R.] 707; 4 Durn. & E. [4 Term R.] 
228). There can be no decree in this case 
for the want of proper parties; the personal 
representatives of the mortgagee, and the as- 
signees of the mortgage must be parties. 2 
Ereem. 59, pi. 66, 180, 245; 2 Atk. 235; Ran- 
dall v. Phillips [Case No. 11,555]; [Caldwell 
v. Taggart], 4 Pet [29 U. S.] 202. The heir 
also must be a party; Coop. Eq. PI. 146, 246. If 
one tenant in common dies, his heirs must 
be made parties. 11 Ves. 312. The want 
of proper parties is an objection to the juris- 
diction of the court, which must be met 
whenever the question occurs. [Ketland v. 
The Cassius] 2 Dall. [2 TJ. S.] 36S. Juris- 
diction depends on the residence of the par- 
ties when the suit is brought [Mollan v. 
Torrance] 9 Wheat [22 U. S.] 539; [Connolly 
v. Taylor] 2 Pet [27 U. S.] 556, 565. In this 
case there were parties in interest residing 
in New York, who are necessary parties 
([Strawbridge v. Curtiss] 3 Cranch [7 U. S.] 
267; [Sullivan v. Fulton Steamboat Co.] <> 
Wheat [19 TJ. S.] 450; 5 Johns. Ch. 303), 
but cannot be brought within the jurisdic* 
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tion of the court; the consequence of which 
is, that the bill cannot be sustained, though 
it is amended according to the plaintiff's mo- 
tion. This is a fatal objection to the bill, 
-existing when it was filed, which cannot be 
cured. 1 Ves. Sr. 446. This court cannot 
proceed against a citizen of New York in 
any way, as he cannot be brought in by pub- 
lication or notice. Vide [Mandeville v. Riggs] 
2 Pet [27 U. S.] 482. If the case cannot 
be completely decided between the litigant 
parties, on account of a person whom the 
process of the court cannot reach, being a 
party in interest the court cannot make a 
decree. [Elmendorf v. Taylor] 10 Wheat 
[23 U. S.] 167, 168. So if there is a joint 
interest in such party, and a party to the 
suit, the court have no jurisdiction. [Cam- 
eron v. M'Roberts] 3 Wheat. [16 U. S.] 593, 
594; S. P. [Russell v. Clark], T Cranch (11 
U. S.) 69, 98. The record shows this to be 
the situation of the defendants to the orig- 
inal bill; the court therefore cannot act upon 
the case. 

BY THE COURT. It has been made a 
ground of objection to the motion to amend 
the original bill, that the suit has abated, 
and must be revived before the bill can be 
amended, but this objection is not sustained 
in point of fact. One of the original plaintiffs 
is alive, in whom the rights of both unite, 
as well by survivorship as by a conveyance 
from the executors of the deceased party. 
Two of the original defendants are* also alive. 
There is therefore a cause in court between 
original parties, pending and open on the 
pleadings without an issue, so that the object 
of the bill of revivor is not to make a new 
suit, but to add other parties to one which 
has never abated. The demurrer to the bill 
of revivor and supplemental bill, pointed to 
a fatal objection to the jurisdiction of the 
court over the cause, inasmuch as there was 
no averment of the citizenship of the defend- 
ants in the original bill. As this is an ob- 
jection always open, and conclusive against 
any action of the court after it is made, the 
cause will becoram non judice, unless itcan be 
made to appear on the record that the defend- 
ants are citizens of New Jersey. The conse- 
quence therefore of sustaining this objection 
must be, that if there can be no amendment 
without revival, there can be no revival with- 
out amendment, as there will be no proceed- 
ing over which the court can exercise juris- 
diction. The judgment on the demurrer is 
not final; had it been in favour of the plain- 
tiff, the defendant would have been ordered 
to answer over, or plead to the bills, and 
after a judgment against him, the plaintiff 
may amend at any time. Where judgment 
was arrested for the want of jurisdiction in 
not averring the value of the property in 
controversy, the plaintiff was permitted to 
amend by adding the averment Lanning 
v. Dolph [Case No. 8,073]. It is the common 
practice to amend by inserting the averment- 



of citizenship of parties, wherever the want 
of it is suggested. Connolly v. Taylor, 2 Pet 
[27 U. S.] 565. The averment of value and 
citizenship are both indispensable to the ju- 
risdiction of the court, yet are mere matters 
of form, as regards the merits of the case, 
and will be added, if true, in point of fact 
Though the averment is not in the record, 
and the judgment would be reversed on er- 
ror, yet it would not be a nullity to be avoid- 
ed collaterally. Kemp v. Kennedy, 5 Cranch 
[9 U. S.] 173. It is too late to object to the 
jurisdiction after an affirmance in the su« 
prerne court and a mandate for execution. 
Skillern v. May, 6 Cranch [10 U. S.] 267. So 
if all pai*ties are aliens, the court may sus- 
tain jurisdiction, if no objection is made. 
Mason v. The Blaireau, 2 Cranch [6 U. S.] 
264. In this case, there is jurisdiction in 
fact, as the defendants are citizens of New 
Jersey, the amendment is no surprise to them, 
and is in fact mere form, so considered by all 
parties who, with knowledge of the defect, 
and the decisions of the supreme court, have 
suffered the cause to remain in its original 
form from 1795 till 1826, without suggesting 
any want of jurisdiction. 

It has been objected that the act of limita- 
tions has barred the plaintiff of all remedy, 
so as to prevent the court from affording 
him any aid in the prosecution of this suit 
but so far as respects the matter in the orig* 
inal bill, the judgment of the court on the 
plea of the statute heretofore filed by the 
defendants, is conclusive on the parties who 
pleaded it and their privies. They cannot 
again set up the same matter as a bar, 
though it may be done by new parties (not 
privies to the parties who made the plea) 
to the original, the supplemental, or bill of 
revival; as to them the case will be open 
to all objections arising from any statutory 
limitation, any rule of equity adopted by an- 
alogy, or the staleness of the demand. But 
in the present stage of the case, we cannot 
yield to either objection, when made on a 
collateral question of amendment; they ap- 
ply to the merits of the cause on a final hear- 
ing, or on plea or demurrer, not to a motion 
to so amend the record as to give the court 
jurisdiction to hear and determine the merits 
in some way. 

By allowing the amendments, nothing is 
decided against the defendants; the original 
bill is not revived or new parties added, all 
questions as to the right of the plaintiff to 
revive, or whether there are proper parties to 
the suit remain open; parties mayl>e added 
after the reversal of a final decree, and the 
cause remanded to the circuit court Russell 
v. Clark, 7 Cranch [11 TJ. S.] 99; Caldwell v. 
Taggart 4 Pet [29 U. S.] 190. It is there- 
fore premature, to now decide upon any mat- 
ter affecting the right to revive, or as to 
proper parties, till the court shall have the 
power to decide these questions on a proper 
record. A refusal to amend, is fatal to the 
plaintiff's case without the right of appeal; 
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the supreme court cannot review a motion to 
amend which rests in the discretion of this 
court, whereas an appeal would lie on our 
final decree against him, upon any of the 
grounds of objection now made to the pro- 
posed amendments. It would be hard to 
place him in this predicament, that he would 
be debarred of any appeal by our decision 
on any of the collateral questions which have 
been made in the ai'gument, while all would 
be open to the defendant after a final decree. 
The staleness of the demand has been much 
insisted on, as a reason for refusing the 
•amendments, but we cannot permit it to pre- 
vail. If the lapse of time brings the case, 
in our opinion, within the act of limitation, 
we cannot reverse the former judgment of 
this court; if it does not, then the staleness 
of the demand cannot be so palpable at the 
first blush, as to authorize us to throw the 
plaintiff out of court for this cause on a mo- 
tion to amend. The judgment on the plea 
of the statute, is yet open to revision by the 
supreme court after our decree on the mer- 
its, and if we differed from our predecessors 
on that point, it would be but a decent re- 
spect to their memories to leave the question 
open. 

There is, however, one question arising 
from the lapse of time, on which it is proper 
to give an opinion, that is, whether the mo- 
tion to amend was not too late in 1827. This 
objection would have been a good one, if the 
plaintiff had delayed making the motion, to 
amend an unreasonable time after the want 
of jurisdiction had been pleaded or suggest- 
ed. It escaped the attention of all parties 
for more than thirty years after the com- 
mencement of the suit, when the defendant! 
assigned it as one of the causes of demurrer; 
the present motion was made immediately 
after the judgment of the court, and was in 
due time. We are therefore of opinion, that 
the plaintiffs have a right to make the pro- 
posed amendments, according to the estab- 
lished principles of courts both of common 
law and equity, and that we are bound to 
allow them by the provisions of the thirty- 
second section of the judiciary act "in order 
to enable us to proceed and give judgment 
according to the right of the case." 

Amendment allowed. 



Case Wo. 4,824. 

' FISHER et al. v. The SYBIL. 

[Brunner, Col. Cas. 274; * 5 Hughes, 61; 6 
Hall. Law J. 509.] 

Circuit Court, D. South Carolina. June, 1816. 2 

Salvage— Amount of. 

- Liberal compensation must always be made in 
case of salvage, not only with a view to the 
Value and danger of the thing saved, but for 

, * [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
a [Affirmed in 4 Wheat. (17 U. 5.) 98.] 



the general interest in promoting exertions in 
such cases. 
[See note at end of case.] 

[Appeal from the district court of the Unit- 
ed States for the district of South Carolina.] 
In admiralty. 

JOHNSON, Circuit Justice. If ever there- 
was a case in which the claimants on a libel 
for salvage were thrown upon the protection 
of a court, this is one. There is not a wit- 
ness to anything that occurred on the ocean, 
who is not interested in increasing the com- 
pensation. Even Dangerfield, the master, to* 
extricate himself from damages and censure, 
finds his interests coincide with those of the- 
libellant, in making out a justification for 
abandoning, the vessel. However the wit- 
nesses may differ in representing the merits 
of each other, they all, with the exception of 
one (I mean the Indian seaman, Francis,) 
concur in making this out a case of great dis'r 
tress, and complete abandonment The prac- 
tice of this court permits the individual in 
such a case, to exhibit his own merits on his. 
own oath, and it is but too evident that most 
of the salvors have attached much impor- 
tance to the idea that this is a case of dere- 
lict, and that the salvage in such a case must 
necessarily consist of a large proportion of* 
the goods saved. It is only in the contest for 
the distribution of this proportion that they 
disagree, and each one showing too strong a 
disposition to present himself as the hero of 
the adventure. Their advocates have ably 
and ingeniously argued that cases of derelict 
are cases in which the salvors are peculiarly 
entitled to a liberal reward; that the courts 
have manifested the most striking liberali- 
ty in such cases, generally giving one half, 
sometimes as far as three fifths, never less- 
than one third. The property libelled being- 
of considerable amount, nearly one hundred 
thousand dollars in value, it becomes vei*y 
material to the salvors to maintain this doc- 
trine. But whoever looks into the history of 
the law of salvage, will find it to be as now 
acknowledged, in admiralty courts, compara- 
tively of modern origin. Even the meaning, 
of the term "derelict" is now materially va- 
ried from what it was originally, and the- 
idea that the salvor is entitled to anything* 
like a de jure compensation, has long since 
been exploded. In the language both of the- 
civil and common law, "derelict," as applied 
to chattels, meant a thing voluntarily aban- 
doned, so that the first finder , became the- 
lawful possessor, if he reduced it into posses- 
sion. Such were the bona vacantia of the 
civil law; in which, in a state of nature, it is 
evident, whether the tiling be found on sea 
or land, that the individual would acquire an 
absolute and exclusive interest; but in a 
state of society, whether he should take it 
.wholly to himself or to the usa of his sover- 
eign: or what portion of it he should retain, 
and with whom divide the residue, must nec- 
essarily depend upon the provision of posi- 
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tive law. The barbarous notions in which 
originated the droit de bris of France, and 
the royal privilege of wreck in England, have 
long since, (among the rulers, if not among 
the people of those countries) given way to 
the progress of moral, intellectual, and com- 
mercial improvement. But there is reason to 
think that wreck and derelict were anciently 
confounded. It is perfectly natural for the 
inhabitant of a sea coast, whose subsistence 
perhaps from his earliest recollection has 
been drawn from the ocean, to consider 
whatever is thrown up by the sea as a boun- 
ty from Providence to the first finder. But 
the possessor of the soil would also put in his 
claim, and either exclude the casual trespass- 
er, or insist that the bounty was sent to him- 
self, and confer on the finder a portion or 
compensation as a gratuity. Such at this 
day is the law of England, with regard to the 
property of a pirate or enemy cast away on 
the coast It is not so easy to find a satis- 
factory reason for the idea which too cer- 
tainly has prevailed, that a shipwrecked mar- 
iner may be treated as a shipwrecked enemy. 
Yet in the history of navigation, we may find 
an apology, if not a justification for this bar- 
barous notion. 

The first nautical expeditions were certain- 
ly equipped for the purposes of war or plun- 
der. The coasts of France and Great Brit- 
ain were long infested and devastated by the 
cruisers of Norway and Denmark. If then 
every vessel that appeared threatened plun- 
der, slavery and bloodshed, it was natural to 
consider every vessel that was wrecked as an 
enemy on whom heaven had executed ven- 
geance. The benign spirit which religion has 
breathed into modern ethics would assign to 
an enemy in misfortune the treatment of a 
friend, but death, plunder and slavery may 
have been sanctioned by retaliation, and was 
certainly the law of the victor in that day. I 
can scarcely admit the disgraceful supposi- 
tion that afterwards, as commerce extended, 
and the eyes of men became opened to the 
necessary distinction between wreck and 
derelict, the cruel purpose of removing a 
claimant or a witness could have operated to 
expose the lives of shipwrecked persons, but 
there is too much reason to infer from the 
laws which have been passed for their pro- 
tection, that some protection was necessary. 
In the Laws of Oleron, art. 31, it is asserted 
that this often happened; and as late as the 
year 179S, in a case which occurred before 
Sir William Scott— The Aquila [1 C. Rob. 
Adm. 37],— we find a magistrate alleging on 
oath, that the plundering of a wreck is cus- 
tomary on that part of the coast of England 
where he resided. 

For the modern acceptation of the word 
"derelict" we may very safely take the defi- 
nition of Sir Leoline Jenkins, as given us by 
Sir W. Scott: "Boats or other vessels (or, he 
may have added, any goods washed over- 
board at sea, or floated away from land) for- 
saken, or found on the seas, without any per- 



son in them, of these the admiralty has but 
the custody, and the owner may recover them 
in a year and a day." And such the form 
of the libel usually filed in such cases, de- 
clares it to be, to wit: "found floating to and 
fro on the high and open seas." Such goods 
axe in the first instance pronounced "dere- 
lict" in the restricted sense of the word, to 
wit: abandoned from fear or necessity. But 
after the year and day they are considered 
as pure derelict, as having been absolutely 
and voluntarily abandoned, so that the sum 
or portion reserved in the registry of the 
court becomes a droit of the admiralty. If 
there is anything in the law of salvage which 
distinguishes the case of a salvor or "dere- 
lict," in the modern acceptation of the term, 
from any other salvor, I have never been 
able to discover it Whether we refer to the 
reason of the thing, or to adjudged cases, the 
court appears to possess an equal latitude of 
discretion in all cases of salvage, and re- 
wards either by adjudging a compensation in 
ratio or in number, as it thinks reasonable. 
One general rule, and that alone appears to 
run through all the cases, and that is "the 
compensation must be liberal, and that too 
not only with a view to the value and en- 
dangered state of the thing saved, the risk 
incurred, the skill and labor bestowed, but 
with a view to the general interests of com- 
merce in promoting exertions in such cases, 
and to the interests of mankind in rewarding 
and promoting generous and magnanimous 
actions. The court undertakes to direct not 
only the justice but the generosity of the 
claimant. However the ancient idea that 
wreck and derelict was the property of the 
crown may have been exploded in modern 
times, it is very certain that something like 
that idea has been preserved in tne adjudica- 
tion, between salvors and claimants, as to the 
quantum which each shall retain of the thing 
saved. Such unlimited discretion has always 
been assumed, as looks very much like acting 
under the principle that"cujus est dare cujus 
est disponere." That it is not a mere case 
of quantum meruit is universally allowed; 
and why the court should prescribe a rule to 
the generosity of the claimant under any oth- 
er idea, is difficult to discover. For the 
same reason it is that a compensation has 
been awarded to an apprentice boy instead 
of his master, and hence perhaps also such 
liberties are taken with the reasonable rules 
of evidence as suffer parties to make out their 
case upon their own affidavits, as they do in 
some measure in prize cases, which are cer- 
tainly boons of the government If the case 
of "derelict," according to the modern accep- 
i tation of the term, be considered, with a view 
to the reason of the thing, there will be 
found to be in it no ground necessarily at- 
taching to it a superior claim to all other 
compensation. It is very easy to conceive a 
case which cannot come within the definition 
of derelict, which would rally all the best 
feeling of the heart around it in support of a 
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reference. Take the case of a vessel whose 
crew is sick or exhausted, or devouring each 
other for food; or take the case of a vessel 
without boat, on fire, or stranded, with her 
whole crew on hoard, and in danger every 
moment of going to pieces, where not only 
the ves*sel, but the lives of the crew are 
saved. In a case of pure derelict, as of a pi- 
rate, where the court knows at the time of 
adjudication, that the residue must be ad- 
judged a droit, and wiiere, of course, it is a 
mere bounty to the government as well as to 
the individual, it may very well be conceived 
that the court would be very liberal in 
awarding salvage; but when the party him- 
self, the original owner, puts in his claim, 
and sets up the plea of misfortune, the case 
is widely different; and traces of this dis- 
tinction will be found to exist in the ancient 
sea laws of Europe. Sir. W. Scott, in the 
case of The Aquila, in considering the ques- 
tion whether a 'moiety could be claimed de 
jure hy a salvor, has said, that he could find 
no -trace of such a right in the Consolato del 
Mare. As applicable to the case of derelict, 
according to the modern meaning, this emi- 
nent judge is unquestionably right; but the 
modern meaning was not probably attached 
to the word when those laws were compiled, 
for they are of great and no ascertained an- 
tiquity. But in the case of pure derelict, 
where the other moiety is to be given to the 
lord and the poor, the one moiety is by the 
Consolato del Mare given to the salvor (chap- 
ter 252,) and hence probably originated the 
English rule which appears to have existed 
in a remote period, that the thing saved 
should be divided by moieties between the 
salvor and the king. But by the Laws of 01- 
eron, which are of the highest authority in 
this court of any of the ancient systems, all 
persons were required to aid and assist in 
saving shipwrecked goods, "and that with- 
out any embezzlement or taking any part 
thereof from the right owners; but, how- 
ever, there may be a remuneration or con- 
sideration for salvage to such as take pains 
therein according to right, reason, or good 
conscience, and as justice shall appoint" 
Article 29. This article probably laid the 
foundation of the jurisdiction which this 
court is now exercising. In the 45th article 
of the second fragment of the Law of Rhodes 
it is enacted "that if a ship be surprised at 
sea with whirlwinds, or be shipwrecked, any 
person saving anything of the wreck, shall 
have one-fifth of what he saves." Although 
this article does not say what is to be done 
with the residue, yet it evidently relates to 
a case of restoration, as appears by the next 
or 46th article, according to which "if any 
one find a boat, which has broken loose from 
a ship and drifted to sea, and preserves it 
safe, he shall restore everything as he 
found it, and receive one fifth as a re- 
ward." Although the counsel in The Aquila 
argued that one half was the usual and fa- 
vorite salvage in case of derelict, yet unless 



they meant to confine themselves to voluntary 
or to total abandonment, it would rather 
seem that (in ancient times at least) one fifth 
was the favorite proportion in cases like the 
present, or even stronger cases. For ship- 
wrecked effects found on the high sea or 
"fished up out of the bottom of it," the Or- 
dinance of Louis XIV. allowed a third to the 
salvor, the remainder to be restored to the 
owners. Section 45, art. 1, s. 27. If then we 
compare the ancient sea laws with modern 
decisions, we find that, except in case of pure 
derelict, they were hardly as liberal as the 
courts of admiralty are at the present day; 
and modern liberality has, I fear, been too 
much exerted, from a want of attention to 
the distinction between cases where the resi- 
due becomes a droit, and those in which it is 
restored to the original owner. I cannot 
think the argument a sound one that salvage 
in fact falls upon the underwriter who has 
been paid for the risk; for the spes recuper- 
andi is one of the perquisites of the insurer, 
and which combines with others to enable 
him to underwrite at a less premium. Nor 
can I admit that the compensation to the sal- 
vor must be in a certain ratio to the thing 
saved, or that that ratio is not to be dimin- 
ished from relation to the amount. 

The question to be decided by the court is 
always one to which no fixed rule can be 
assigned. How shall the salvor be compen- 
sated? is this inquiry. And how is it possi- 
ble to produce uniformity in the decisions 
of courts, where the judges are' to act on 
circumstances endless in their variety and 
combinations, and of which any two men 
may take different views? Or how is it pos- 
sible to detach the mind from considering the 
amount saved both with a view to increasing 
the compensation as to the claimant on the one 
hand, and diminishing it as to the salvor 
on the other? As to the question whether it 
shall be in proportion or in numero; if the 
judge, knowing the value of the thing saved, 
is unrestricted in fixing the compensation, it 
is immaterial to bind him down to the fixing 
of it by way of ratio, since it is so easy to 
bring it to numerical precision. . It is true, 
that it has been most usual for courts to 
adjudge in proportion: but the reason of that 
is evident Courts of justice, perhaps more 
than any other constituted bodies, will re- 
ceive a tone in their proceedings from the 
mores majorum. At a time when commerce 
was carried on by actual merchandise, it 
would have been the most simple and natural 
mode of compensation to make an actual 
division of the thing saved, if susceptible of 
division. But at the present day, money, the 
medium of commerce, expresses the value 
and all subdivisions of property with a more 
convenient precision, as it is the standard by 
which the mind is accustomed to compare 
the value of things. That such a practice 
should have prevailed is easily accounted for 
from this cause. It is evident, that whenever 
a legislative power undertakes to affix a com- 
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pensation by way of salvage, it can only do 
so by assigning a proportion to the salvor. 
This is done in all the ancient systems of 
sea laws: and this very naturally led to the 
practice of assigning a proportion for salvage 
in the adjudications of the admiralty courts. 
But under the practice of modern times and 
the Laws of Oleron, I hold an admiralty 
court to be at large to decree compensation 
either numerically or by ratio, as it deems 
proper. But could I be induced to attach any 
importance to the idea of derelict abstractly 
considered I should not adjudge this to be a 
case of derelict even in the modern accepta- 
tion of the term. The vessel was not found 
derelict upon the ocean, and when she was 
deserted by her crew, all the witnesses prove 
an express abandonment of her to Mr. Fisher, 
or the ship's company of the Margaret. 
"There she is, make what you can of her." 
Her actual state of distress then, and the mer- 
its and compensation of the respective salvors 
shall govern my decision, without attaching 
any technical importance to the epithet by 
which her state may most correctly be des- 
ignated. And here while the practice of the 
courts permits each claimant to make the 
most of his merits on his own affidavit, it is 
impossible for the mind to detach itself from 
the conviction, that the testimony of any 
man is to be received with due caution, where 
he swears in his own behalf. And we are 
naturally led to the consideration of these 
facts, concerning which there can be no dis- 
pute, and these parts of the testimony of each 
witness which have no immediate bearing 
upon his own interests, as furnishing the 
best grounds to form an opinion upon. As 
to the state of the vessel, the case furnishes 
satisfactory evidence on all points except two 
leaks. The main and mizzen masts were 
gone, with all their rigging, and most of their 
spars, and in going overboard they had car- 
ried with them a part of the bulwark. The 
long-boat, at the time of the abandonment, 
though leaky, was fit for use. Afterwards it 
appears to have been materially injured. 
Water and provisions she had in abundance, 
and a ship's company consisting of sixteen 
persons, all of whom, except one or two 
(perhaps three) were fit for duty. Her fore- 
mast and bowsprit, with all their rigging 
were perfect; and the hull of the vessel 
new, stanch, and strong, so much so, that a 
ship-carpenter of great skill and experience 
says, "the men ought to be hanged who 
would have deserted her." Her nautical in- 
struments were in sufficient preservation, her 
reckoning accurate, and they were at the 
time of meeting not above three hundred 
miles from our coast, not above four hun- 
dred miles from Norfolk, where the vessel 
was owned, and about the same distance 
from Philadelphia and New York, where her 
cargo was owned. The wind was tolerably 
fair for the first port, and there was little 
difficulty in making any port in the whole 
extent of the American Atlantic coast On 
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the state of her leaks, the evidence is various- 
and contradictory. When they took posses- 
sion of her, Fisher says, she had four feet 
of water in her hold: Jones makes it only 
thirty or forty inches. Fisher says she made 
eighteen inches per hour, whereas in port 
she did not make above seven; but on this 
point there are three facts in which all con- 
cur: 1st, that four hands pumped her dry 
before 12 at night; 2nd, that only seventy- 
three bales of her cargo were damaged, and 
those so little as to sell for above twenty 
cents per pound; 3d, that the leaks did not 
cause the abandonment, for they were known 
when the ship first hailed the Margaret, at 
which time the captain of the Sybil expressed 
no idea of abandoning her. Some of the 
witnesses, indeed, say, that on hailing a sec- 
ond time, Dangerfield declared they had 
sprung a fresh leak. But Dangerfield in his 
protest says nothing of the kind, and he 
would not then have omitted it had it been 
true. I therefore conclude that the leaks did 
not very greatly endanger her safety. 

We now come to the very material cause 
of the abandonment, to wit, the state of the 
rudder; and this indeed was the only cause, 
—for the protest and the evidence show that 
before this discovery, the captain was so far 
from intending to abandon her, that he only 
requested a supply of cordage and sails from 
the brig, and upon being informed that they 
could not spare any, he made sail away on 
his course. On this point the evidence is 
also various and contradictory. Danger- 
field in his protest alleges that it hung to* 
gether only by a few splinters; but this is a 
gross exaggeration. The rudder must have 
been injured in the gale, and the vessel had 
been nearly two days working with it in that 
condition, when she fell in with the Marga- 
ret Besides, the ship-carpenters who have 
examined it in port agree that it required 
but little skill, labor, or risk to mend it. 
Captain Todd thinks that any gentleman 
then in the court room could have mended 
it; and several other witnesses agree that 
it was a very poor apology for abandoning 
the ship. To this we may add, what is very 
well known; that the loss of a rudder is by 
no means fatal, as a ship may be steered by 
her sails or by a cable, or by both in co-op- 
eration. 

I now come to the most disagreeable part 
of this case, to examine the respective merits 
of the salvors— and first, of Fisher. This 
gentleman claims salvage on account of per- 
sonal services; on account of being the own- 
er of the Margaret, and on account of the 
freight of her cargo, and the sum awarded 
him by the district court would amount to 
more than twenty thousand dollars. I have 
pondered long upon the merits of Mr. Fisher, 
not uninfluenced by a reluctance at differins 
very widely from the opinion of the distinct 
court, or of underrating the services of any 
man, especially one of such high pretensions. 
But really no effort can bring my mind to 



[9 Fed, Cas. page 145] 



(Case No, 4,824) FISHER 



place this salvor on a pre-eminent footing of 
merit I look in vain throughout his con- 
duct to discover one trace of magnanimity 
or disinterestedness. Nothing appears in it 
but selfishness. He first claims a very high 
salvage from the owners, and then in the 
spirit of monoply finds some pretext or other 
for excluding his fellow adventurers from 
sharing the golden harvest I am far from 
cherishing the Utopian notion, that pure dis- 
interestedness is to be expected from man. 
But salvage is not a compensation for what 
we do for ourselves, but what we do for oth- 
ers. And the man who in the prosecution 
of selfish views can forget what is due from 
man to man— I will not add from a brother 
sailor in a state of distress— comes with a 
bad grace into this court to lay claim to that 
liberality which is the acknowledged meed 
of gallantry and generous sentiments. The 
compensation of such an one should be limit- 
ed to mere quantum meruit I am led to 
apply these remarks to Fisher from the fol 
lowing considerations, drawn from his own 
testimony. 1. It is in evidence that Fisher 
was bred a shipwright, and his skill, dex- 
terity, and exertions as such, form a chief 
ground of his claims to compensation. It is 
also in evidence that when the Sybil ap- 
proached the Margaret the second time, Fish- 
er came on board, and he and Dangerfield 
went into the cabin and examined the state 
of the rudder through the windows. Upon 
being then consulted expressly with regard 
to the rudder he told the captain— to use his 
own words— "that it was in an extremely 
bad state." Now the contrary of this lias 
been expressly proved, and he himself proved 
it by repairing it the next day. That he 
was ignorant of its actual state, and of the 
means and facility of repairing it, cannot be 
supposed, whether we consider his skill as a 
shipwright, or his readiness to go on board 
immediately and take charge of her with 
only four men. Then what did moral duty 
point out to him as the conduct to be pur- 
sued on that occasion? Not surely to in- 
crease the alarm of the captain by magnify- 
ing his danger, but to point out the means 
by which it could be repaired, and tender 
his assistance in repairing it Doing other- 
wise looks too much like a premeditated de- 
sign to take advantage of the fears, igno- 
rance and imbecility of the captain, to get 
possession of the ship. But after getting 
possession of her and putting her in the par- 
tial refitment with which she reached this 
port, if he had in his subsequent conduct 
shown that he was at all influenced by con- 
siderations drawn from a view to the inter- 
est of the owner, this would have operated 
to remove the unfavorable impression which 
his conduct respecting the rudder was cal- 
culated to produce. Instead of which we 
find, that when he was but three hundred 
miles from the American coast, he bore away 
for Jamaica, distant at least one thousand 
miles, at a time when those seas are much 
9FED.CAS.— 10 



more exposed to the danger of* tempestuous 
weather than the north coast of the United 
States. I do not deny that he was justifia- 
ble in doing this, for after being in posses- 
sion of the vessel, they had a right to judge 
for themselves how far keeping company 
with the Margaret outweighed all other con- 
siderations; but if in their decision, as to their 
course, the interest of the owners gave way 
to personal considerations, this certainly les- 
sens their right to demand compensation , 
from those owners. And as the vessel was 
sufficient to have made the voyage to the 
United States alone, no one can doubt that 
the interest of the owners was pretermitted 
in the attempt to go to Jamaica. I consider 
Mr. Fisher for these reasons, as a salvor who 
had nobody's interest in view but his own, 
and as entitled to compensation in proportion 
to the incidental advantages resulting to the 
owners. And here may it not be asked, had 
the owners any cause to rejoice that the Sybil 
fell in with the Margaret? Would it not 
have been for their interest that the ship had 
not encountered her or any other vessel at 
sea? She was competent to make the voy- 
age to the United States in all human prob 
ability, and they might then have repaired 
her, earned her freight, and escaped the 
payment of salvage. Certainly no service 
was rendered them by taking out the, crew. 
And had not the crew been taken out, pos- 
sessing as they did the competent means of 
saving thejr lives, in the effort to do so they 
would have saved the property. In one 
view, therefore, Mr. Fisher may be consider-, 
ed as the innocent cause of doing the owners 
material injury. But it will not do to act 
upon that view of the case, for the cause of 
humanity forbids that the captain of the 
Margaret should have refused on any ground 
to take the crew of the Sybil on board if re- 
quested. It is therefore a case of salvage, 
but not a case of the highest order. And as 
no one could have left the Margaret without 
Fisher's permission, I certainly consider him 
as the dux facti, and as such ranked above 
all the salvors. But he cannot lay claim to 
the credit of having either navigated or com- 
manded the Sybil, or having even discharged 
the duties of a mate on board of her. 

As to the individual merits of the salvors, 
it is not necessary to remark very particular- 
ly on the evidence respecting them. Jones 
evidently was master and navigator on board 
the Sybil. However Fislier may have been 
his superior on board the Margaret, he cer- 
tainly ranked his former owner on board the 
Sybil. The whole crew received and ac- 
knowledged him as captain. Rice appeared 

.to have acted as next in command, and to 
have enjoyed an acknowledged superiority. 
Beech the landsman, a character always 

* sneered at on board ship, did his best and 
deserved much credit for having volunteered 
among the first: not a little in my opinion 
from a consideration of the doubts and fears 
which may be reasonably expected tc attend 
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a landsman in such an undertaking. With 
regard to the six colored seamen who be- 
longed to the original crew of the Sybil, some 
questions of considerable nicety and difficul- 
ty arise. 1st Whether they are to be re- 
garded as salvors, or referred to their origi- 
nal contract with the ship. 2d. Whether if 
considered as salvors, they shall themselves 
receive their compensation, or it shall be ad- 
judged to Fisher, or if not to him, to the 
whole ship's company of salvors. Fisher 
claims the whole, under an agreement which 
he sets up as having been entered into by 
these men to navigate the Sybil for twenty- 
five dollars per month. It appears that the 
day after they took possession of the Sybil 
they hailed the Margaret and inquired if any 
of the Sybil's crew who were then on board 
the Margaret "would volunteer" (that was 
the expression) on board the Sybil. These 
six men then came on board the Sybil; no 
agreementwas madewhile yet in the Marga- 
ret, but after they are on board the Sybil 
±hey make this agreement which is set up by 
Fisher. I omit here, as I have omitted all 
-along, to make any reference to the evidence 
of Francis, as I could wish, if possible, to 
avoid giving weight to any man's testimony 
except where it makes against himself, or 
his interests are unaffected by the conse- 
quences. But I confess I feel a strong moral 
repugnance at admitting the claim of Fisher, 
so far as it is founded upon the services of 
these men. That he who claims twenty thou- 
sand dollars compensation, and who without 
the aid of these men could never have earned 
a cent of it, should be enriched, whilst they 
who never, according to Rice's testimony, 
voluntarily quitted the ship, and who return- 
ed to it expressly as volunteers, should be 
put off with scarcely enough to buy them a 
suit of clothes, carries with it something veiy 
inconsistent with moral propriety, and I ac- 
knowledge that it is with pleasure I lay hold 
on any ground to get rid of the necessity of 
making such a decree. The case affords two 
sufficient grounds. 1st It is acknowledged 
that they were called upon to enter as vol- 
unteers, and under that idea they came on 
board the Sybil. No agreement was made 
for wages on board the Margaret, and wheth- 
er a parol agreement was made before the 
written agreement or not, still it was not 
made till they were in a situation in which 
every seaman feels thai: he is not a free 
agent The confirmatory agreement made 
after their arrival in port, is liable to the 
same objection, and I here explicitly ac- 
knowledge that I am not satisfied with the 
fairness of the one or the other. But there 
is another ground of objection. Whatever 
may have been Fisher's situation on board 
the' Margaret, when they entered on board 
the Sybil, associated with four others, their 
^migration was complete, and they assumed 
new relations, although they could not have 
quitted the Margaret without Fisher's con- 
sent, yet neither could he, without their con- 



sent, have forced them to quit her. When 
therefore they entered on board the Sybil, 
they had their rights as well as Fisher, and 
he could no more lessen their compensation 
as salvors for his own benefit, than they 
could his. The agreement, therefore, with 
the black seamen, if it operated to deprive 
them of their claim as salvors, enured to the 
benefit of the company of salvors; but they 
set up no claim under it, and acknowledge 
that it was not explained to these seamen 
that they were to forfeit their claim to sal- 
vage. 

But here another question arises— are these 
seamen, as relates to the owners, to be at 
liberty to depart from their original rela- 
tion, and assume the new one of salvors? 
One thing only, can sanction such a depar- 
ture, and that is, they have not been in de- 
fault. Their captain, against their will, as 
Rice testifies, obliged them to quit the Sybil, 
and he could not afterwards control them to 
prevent their assuming this new relation. 
They were freed from their original con- 
tract, and at liberty to act for themselves; I 
shall therefore adjudge them entitled to a 
compensation by way of salvage. But what 
is to be done with regard to Perry? He is 
clearly proved to be an absconded slave, and 
his owner has lost his services for several 
years. To this I reply, that whatever may 
have been my decision, had he been at the 
time hired out for the benefit of his master, 
since he was in fact a runaway, his master 
must receive his compensation and not him- 
self. 

One more question remains to be disposed 
of. The ship had proceeded six hundred 
miles on her way to Jamaica, when Jones 
and the crew, without the consent and 
against the will of Fisher, altered their course 
in the night and made for this port Fisher 
contends that this was an act of mutiny, 
which worked a forfeiture of the rights of 
all concerned in it But it appears to me 
that this deviation was the first act, un- 
questionably correct, done by the company 
of the salvors. Jones was unexceptionably 
the master, and even if we view Fisher as the 
owner, which is the highest grade to which 
he can pretend, his station at sea is inferior 
to that of the master. There could not be a 
mutiny then where the master headed the 
opposition. The ship's company had a right 
to alter the ship's course for the good of all 
concerned, and more especially to make an 
alteration so materially beneficial to the own- 
ers of the vessel and cargo. It was the first 
instance in which Fisher's interest had given 
way to those of the owners, and this was 
violently opposed by him. Besides, if this 
forfeiture had occurred, it would not have 
been to the benefit of Fisher, but of the 
owners, and it would be absurd to adjudge 
that a cause of forfeiture which clearly 
tended to their benefit. 

In the course of the argument, the case 
of Mason v. The Blaireau [2 Cranch (G U. 
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S.) 240] was often cited; and that case was 
very justly considered as the best standard 
for governing our decision in this. I readily 
receive it as such; and think, that when 
compared with that, the merits of this ease 
are strikingly inferior. 1st The amount 
saved was only about two-thirds the pres- 
ent amount. 2nd. The attempt to save the 
Blaireau was universally acknowledged to 
to be attended with great danger, almost 
desperate, such was her leaky and shattered 
state; here the danger is universally allowed 
to have been but inconsiderable, as the loss 
of the masts in fact, in some measure di- 
minished it The distance navigated there, 
is stated to have been three thousand miles; 
true or false, is immaterial, if the court were 
under the influence of that impression. If the 
owner's interest had been considered, it need 
not have been navigated above twelve hun- 
dred. Whether the Blaireau was derelict or 
not, I have before declared, technically imma- 
terial, but I should think it unavailing to con- 
tend that Tooles* being on board, could di- 
minish the merit of the salvors. To the 
merit of saving the property was added the 
more important consideration of saving hu- 
man life. Finally, it has been contended, 
that the owners of the ship in this case ought 
to be allowed their freight and general av- 
erage, principally on the ground of their 
having precipitated a sale of vessel and 
cargo, so as to deprive the owners of an op- 
portunity of tendering salvage, and proceed- 
ing on their voyage. If precipitating sale is 
any* ground of complaint, it is obvious that 
it can only be made against the district 
court, and not against the salvor. I am fully 
aware, that great and unnecessary loss to 
owners may be produced in such cases, as 
salvage can be as well ascertained by ap- 
praisement as by sale. But if a court has 
unadvisedly been led to order a sale in such 
a case, it is as against the salvors, damnum 
absque injuria. Freight and average can 
with no propriety be charged upon salvors, 
as both ithe freight and the average are 
equally the result of the efforts in saving 
the ship and goods. That claim, therefore, 
must be wholly rejected. 

Upon the whole, I shall decree to the sal- 
vors the one fourth of the net proceeds of 
the vessel and cargo, and hesitate while I do 
so, under an apprehension that I have given 
too much. This will amount to more than 
twenty-one thousand dollars; of this sum let 
foui' hundred be paid to the pilot boat Op- 
position, and in the distribution of the bal- 
ance, I adjudge one third to the Margaret, 
her freight cargo and crew. The remain- 
ing two thirds to be divided into twenty-four 
parts, and distributed as follows: to Fisher, 
eight parts; to Beach, one part; to the five 
free seaman, and the owner of Perry the 
slave each one part In distributing the 
one third assigned to the Margaret, let the 
sum be also divided into twenty-four parts, 
sixteen of which are to be divided amongst 



the owners of the vessel, cargo, and freight, 
according to their relative value; in which 
distribution, let the vessel be valued at three 
thousand dollars, the freight at four thou- 
sand, and the cargo at the rate which Fisher 
himself fixes the value in his testimony, valu- 
ing those articles to which he does not tes- 
tify at the advance proved by him on others. 
The reason for adopting this mode of fixing 
the value of the cargo is this: the result is 
unfavorable to Fisher, but he cannot murmur 
at it, as it is founded on his own testimony, 
and Johnson, the owner, being on board, 
and having consented to the undertaking, is 
certainly entitled to salvage. In distributing 
the remaining eight shares of the Margaret's 
third, it is right that Darrell, the second mate 
of the Sybil, should participate. He was 
entered mate to the Margaret, and, what I 
attach more importance to, he appears to 
have been desirous of remaining by his own 
ship. Kennedy is also entitled to some dis- 
tinction in this division. Let Wilson then 
have three parts, Darrell one part and a 
half, Kennedy one part, and the balance be 
equally distributed among the remainder of 
the Margaret's crew. The balance of the 
proceeds must' be distributed among the 
claimants according as they shall prove in- 
terest The claims of freight and average, 
even as between vessel and cargo, I wholly 
reject, as the abandonment put an end to 
the contract, and I consider the salvage paid 
by the freighters as a substitute for both 
freight and average. The decree of the dis- 
trict court (that decree awarded fifty per 
cent salvage [case unreported]) is thus re- 
vised, and anulled so far as it is inconsist- 
ent with this decree, and the register will 
report to this court such evidence relative 
to interest, as will enable, it to make a final 
order of distribution after paying all costs, 
which are to be charged upon the entire 
amount of the sales. 

As to the specie, which it appears was 
taken from the Sybil and saved in the Mar- 
garet I think it not necessary to make any 
observations respecting it, as it does not ap- 
pear to me to be at all subject to our juris- 
diction. Had any thing improper been done 
respecting it, we should have enforced such 
terms upon the salvors as would have been 
consistent with equity and good conscience; 
but nothing with this view appeal's to require 
the interference of this court 

[NOTE. On appeal, this decree of the circuit 
court was aflirmed by the supreme court, Mr. 
Chief Justice Marshall delivering the opinion 
It was held that under the peculiar circum- 
stances of this case the amount of salvage to 
be allowed is within the discretion of the court, 
and that appeals in such cases should be dis- 
couraged; but the learned justice remarked that 
in this case the court was satisfied both with 
the amount of salvage allowed and the mode of 
distribution. The Sybil, 4 Wheat (17 IT. S.) 9S.1 
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FISK et al. v. CHURCH. 

[5 Fish. Pat. Cas. 540; 1 1 O. G. 634.] 

Circuit Court, S. D. New York. May 28, 
1872. 

Patents — Validity — Infringement — Prior 
Knowledge and Use — Burden of Proof. 

1. The questions involved in the defense of 
prior knowledge and use are wholly questions 
of fact, in respect of which the burden rests 
upon the defendant to make good the defense 
by satisfactory proof. 

. 2. The letters patent for a "composite felt 
suspender-end, composed of felt, combined with 
a strengthening material," granted to Thomas 
X Flagg, September 14, 1869, are valid. 

[A suit in equity, brought against Hepsa- 
beth C. Church, administratrix of the estate 
of Samuel B. Church, deceased, by Henry 
G. Fisk, Thomas R. Clark, and Thomas J. 
Flagg, for the alleged infringement of letters 
patent [No. 94,S81] for an improved buckle,, 
granted to complainants as assignees of Au- 
gustus Pototsky, July 14, 1868, and of two 
several letters patent for improved suspend- 
er-ends, granted to the complainants as as- 
signees of Thomas J. Flagg, and bearing 
date, respectively, April 27, 1869, and Sep- 
tember 14, 1869. 

[On the hearing complainants' counsel ask- 
ed a decree on the last-named patent only.] - 

W. A. Coursen and George Gifford, for 
complainant. 
Stephen D. Law, for defendant 

BLATCHFORD, District Judge. This suit 
is brought on letters patent granted to the 
plaintiffs, as assignees of Thomas J. Flagg, 
the inventor, September 14, 1869, for "an 
improvement in suspender-ends." The speci- 
fication says: "My invention consists of a 
suspender-end, faced with felt, and combin- 
ed with buckskin, chamois leather, kid, goat- 
skin, or other strengthening material. In 
manufacturing my improved article, I prefer 
to employ a strong, hard felt, such as is used 
for the manufacture of bonnets, or such as 
is used in the manufacture of piano-forte 
hammers. I paste a sheet of strengthening 
material to a sheet of such felt by means of 
wheat-flour paste. I press the composite 
sheet and permit it to dry. I then cut out 

1 [Reported by Samuel S. Fisher, Esq., and 
her*} reprinted by permission.] 

2 LFrom 1 O. G. 634.] 



the suspender-ends from the composite sheet 
by means of a cutting-die, whose edge corre- 
sponds with the outline of the suspender- 
ends. I also cut a button-hole in one end of 
the article by means of a cutting-die of the 
required form. The article is then sewed 
with lines of stitching by means of a sewing- 
machine, the effect of which is to improve the 
appearance of the article and to combine its 
members securely. * * * In some cases, 
I manufacture the articles of two thicknesses 
of felt, with a layer of goat-skin or kid be- 
tween them; and, in some cases, a single 
thickness of felt and a single thickness of 
chamois leather, with a layer of goat-skin or 
other strengthening material between the 
two. In either case, I prefer to conduct the 
manufacture by first producing a composite 
sheet by pasting the material together. The 
faces of the articles may be made of any de- 
sired color by using felt dyed of that color. 
I prefer to employ for my manufacture felt 
produced without spinning and weaving; but 
felt produced in part by spinning and weav- 
ing will answer the purpose, provided the 
felting process has been effected so thor- 
oughly that the edges of the articles, when 
cut, do not ravel. * * * Composite felt 
suspender-ends, made as above described, 
have the ornamental appearance and free- 
dom from raveling at the edges of a suspend- 
er-end composed wholly of felt, and also 
the advantage that they do not tend to stain 
the clothing with which the felt face is in 
contact, even though the suspender-end be 
wet with perspiration. They possess, in ad- 
dition, the advantage incident to the strength 
of the strengthening material with which the 
felt is combined. * * * I am aware that 
suspender-ends have been made of two or 
more thicknesses of various materials, and 
therefore I do not claim broadly a suspender- 
end composed of two materials of every de- 
scription." 

The claim is: "The composite felt suspend- 
er-end, hereinbefore described, composed of 
felt combined with a strengthening material, 
the same being a new article of manu- 
facture." 

The answer substantially admits the in- 
fringement by the defendant, by the sale 
by him, as agent of 'the American Suspender 
Company, of suspender-ends composed of felt 
and leather, constructed as described in the 
patent. Such infringement is also otherwise ' 
proved. 

The answ r er sets up prior knowledge and 
use of the invention by various persons at 
the city of New York, particularly one Au- 
gustus Pototsky, and others connected with 
him there, and various persons at Water- 
bury, Connecticut, particularly one John W. ' 
Dayton, and others connected with him there, 
It also sets up that all the knowledge which 
Flagg had of the invention was obtained 
by him from Pototsky, and that Flagg wa,s 
neither an original nor the first inventor of 
such invention. 
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The questions involved in such defenses 
are wholly questions of fact on the evidence, 
in respect to which the burden rests on flie 
defendant to make good the defenses by sat- 
isfactory proof . This he has failed to do as 
to all the points involved. It is satisfactori- 
ly shown that Flagg made the invention 
himself, and without any comunication of it 
to him by Pototsky, and that he made it as 
early as the forepart of October, 1SG3. This 
was prior to any invention by D.ayton at 
Waterbury. The defendant has not estab- 
lished that Pototsky knew of the invention be- 
fore it was made by Flagg, or that Pototsky 
ever made the invention, or that Pototsky did 
not first learn of it from or through Flagg. 
It is enough to state these conclusions. The 
-evidence is voluminous, and no good pur- 
pose would be served by a discussion of it in 
detail. 

There must be a decree for the plaintiffs 
for a perpetual injunction and an account, 
with costs. 

[NOTE. For another case involving this pat* 
ent, see Fisk v. West Bradley & Cary Manuf'g 
Co., Case No. 4,830a.] 



FISK (McKENNA v.). See Case No. 8,852. 

Case No. 4,837. 

FISK v. UNION PAC. R. CO. et al. 

[6 Blatchf. 362.] l 

Circuit Court, S. D. New York. April 6, 
1SG9. 

Removal of Causes— Citizenship— Subject-Mat- 
tek — Constitutionality op Act of July 27, 
18153— Removal of Paut of Suit— Independent 
of Action of State Couut— Mandamus— Fil- 
ing of Petition and Action of State Court 
—Federal Question — Proceedings in State 
Court Subsequent to Removal. 

1. Where a court of the United States has no 
jurisdiction of a case, it has no power to make 
any order in it except to dismiss it for want of 
jurisdiction. 

2. The 12th section of the judiciary act of 
September 24, 1789 (1 Stat. 79), and the act of 
July 27, 1866 (14 Stat, 306), and the act of 
March 2, 1867 (Id. 558), are statutes where the 
right to remove a case from a state court into 
a court of the United States is made to depend 
upon citizenship or alienage. 

3. The act of March 2, 1833 (4 Stat. 632, 
<S33), and the act of March 3, 1863 (12 Stat. 
755, 756), and the act of July 27, 186S (15 
Stat. 226, 227), are statutes where the right so 
to remove a case is made to depend upon sub- 
ject-matter. 

[Cited in Jones v. Oceanic S. Nav. Co., Case 
No. 7,485; Tennessee v. Davis, 100 U. S. 
294.] 

4. The act of July 27, 1868, is constitutional. 

5. Under the act of March 2, 1833, and the 
act of March 3, 1863, and the act of July 27, 
1868, the entire suit is removed if any part 
of it is removed. 

[Cited in Whelan v. New York, L. E. & W. 
R. Co., 35 Fed. 864.] 

1 [.Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 



6. The 2d section of the act of July 27, 1868, 
construed, as to what suits are removable under 
it, and at whose instance, and what is the iriode 
of removal. 

7. The right to remove a cause, under all the 
acts of congress providing for removals, is a 
right conferred directly by the act of congress, 
and is not dependent upon the volition, or ac- 
tion, or non-action, of a state court. 

[Cited in Brigham v. C. C. Thompson Lumber 

Co., 55 Fed. S84.] 
[See Hughes v. Northern Pac. Ry. Co., IS 

Fed. 106.] 

8. No mandamus from a court of the United 
States to a state court is necessary, to enforce 
affirmative action by a state court, to allow a 
cause to be removed, in an ordinary case of the 
removal of a cause before judgment; and, 
therefore, a court of the United States has 
no jurisdiction to issue such mandamus. 

9. Under the act of July 27, 186S, a petition 
for removal must be regarded as being filed in 
the state court when it is presented to that 
court with the proper surety; and, when the 
proper petition is so presented, .with the proper 
surety, so that that court acts upon the matter 
judicially, in any way whatever, whether that 
court accepts the surety or not, unless it puts 
its refusal upon some valid defect in the peti- 
tion, or some insufficiency in the surety, it 
loses jurisdiction of the cause eo instanti. 

[Cited in Woolridge v". M'Kenna, 8 Fed. 664; 

Pelzer Manufg Co. v. St. Paul F. & M. 

Ins. Co., 40 Fed. 186.] 
[Cited in Lange v. Benedict, 73 N. Y. 36.] 

10. Where, in a petition for removal under 
•the act of July 27, 186S, the defendants pe- 
titioning comply with the act, by setting out 
that they have a defence in the suit, arising 
under the constitution of the United States and 
the laws of the United States, that averment 
must, in the court of the United States, be ac- 
cepted as true, until it is disposed of on the trial 
of the case. 

11. Where a suit is removed into this court, 
under the act of July 27, 1S6S. as respects all 
the parties to it. and all the subject-matter in- 
volved in it, all further proceedings in it in the 
state court are void: and, although the state 
court may be proceeding further in it at the in- 
stance of a party to it, it is not necessary to the 
exercise of the jurisdiction of this court, that 
it should make an order staying all proceedings 
in the suit, by such party, in the state court, 
and, therefore, such order will not be made. 

12. This court will not stay proceedings in a 
state court which are null and void; and it is 
forbidden by the 5th section of the act of March 
2, 1793 (1 Stat. 334, 335), to stay valid pro- 
ceedings in a state court. 

[Followed in Penrose v. Penrose, Case No. 

10,958. Cited in Milligan' v. Lalance & G. 

Manufg Co., 17 Fed. 466; Yick Wo v. 

Crowley, 26 Fed. 20S; Dillon v. Kansas 

City S. B. R Co., 43 Fed. 111.] 
[Cited in Mix v. Andes Ins. Co., 74 N. Y. 

57: Johnson v. Brewers' Fire Ins. Co., 51 

Wis. 589, 8 N. W. 297, and 9 N. W.-657.] 
[See Fisk v. Union Pac. R. Co., Case No. 4,- 

830.] 

This case came before the court on a mo- 
tion, on the part of the defendants, to stay 
all proceedings on the part of the plaintiff 
[James Fisk, Jr.], as against any and all of 
the defendants, in the supreme court of the 
state of New York. 

Edwin W. Stoughton and David Dudley 
Field, for plaintiff. 

Samuel J.* Tilden, Charles Tracy, and 
Clarence A. Seward, for defendants. 
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BLrATCHFORD, District Judge. This suit 
was originally instituted in the supreme 
court of the state of New York, by the plain- 
tiff, Fisk, against the Union Pacific Railroad 
Company, a corporation organized under a 
law of the United States, and not a banking 
corporation, and twenty-three other defend- 
ants. It is alleged that four other defend- 
ants have since been brought in, by proceed- 
ings in the state court. The motion now 
made is founded on the idea that the suit is 
one now pending in 1his court, in which the 
plaintiff who commenced the suit in the state 
court is plaintiff, and all the defendants who 
have been made defendants in it, in the state 
court, are defendants. The suit was not 
commenced in this court hy the service of 
process of any kind; but jurisdiction over it, 
if acquired at all by this court, has been ac- 
quired by a process of removal, exercised un- 
der an act of congress, passed on the 27th 
of July, 1868 (15 Stat 226, 227). So far 
as I am aware, this is the first case which 
has been brought up in any court of the 
United States, or in any state court, under 
this statute. In some respects, this statute 
differs from all other statutes on the subject 
of the removal of cases into the courts of the 
United States, and in some respects it is sim- 
ilar to them. 

The first question that arises for consider- 
ation upon the motion is, whether this case 
is in this court— whether this court has ju- 
risdiction of the case. This question neces- 
sarily arises, and must be decided at the out- 
set; because, if this court has no jurisdic- 
tion of the case, it has no power to entertain 
the motion that is made, no power to make 
any order either granting or denying the mo- 
tion, and no power to make any order what- 
ever in the case, except to dismiss it for want 
of jurisdiction. Mayor v. Cooper, 6 Wall. 
[73 U. S.] 247, 250. The order that is now 
asked for is not an order outside of the case, 
but an order in the case. I proceed, there- 
fore, to consider whether this court has ju- 
risdiction of the case. The question of ju- 
risdiction was argued very fully, on the 
motion, by the counsel for the respective par- 
ties. The grounds urged by the counsel for 
the plaintiff, against the jurisdiction of the 
court, were: (1) That the whole suit is not 
in this court; (2) that no part of the suit is 
in this court; (3) that, under the act of 186S, 
a suit cannot be removed into this court, ex- 
cept on the petition of all of the defendants 
in it; (4) that the suit, to be removable, un- 
der the act of 18G8, must be brought for a 
liability of the Union Pacific Railroad Com- 
pany, and also for a liability of all the other 
defendants, as members of such company; 
(5) that the petition for removal presented to 
the state court was not properly verified by 
oath, by any defendant; (6) that the suit 
was not brought in the state court for any 
liability, or alleged liability, of said com- 
pany. 

As was well observed by one of the counsel 



for the defendants, the cases of removal of 
suits from the state courts to the courts of 
the United States, provided for by acts of con- 
gress since the institution of the government; 
arrange themselves naturally, and according 
to the provisionsof the statutes, into two class- 
es. One class is, w 7 here the right of removal is 
given by reason of the condition of citizen- 
ship or alienage in a party; ana the other 
class is, where the right is conferred by rea 
son of a subject-matter involved in the suit. 
The 12th section of the judiciary act of Sep- 
tember 24, 17S9 (1 Stat. 79), and the act of 
July 27, 1S66 (14 Stat 306), and the act of 
March 2, 1S67 (Id. 558), are statutes where 
the right of removal is made to depend upon 
citizenship or alienage. The act of March 2, 
1833 (4 Stat 632, 633), for the removal of 
suits or prosecutions brought on account of 
acts done, or authority claimed, under the 
revenue laws of the United States, and the 
act of Max-ch 3, 1863 (12 Stat. 755, 756), passed 
during the late Rebellion, for the removal of 
suits or prosecutions for acts done, or omitted 
to be done, during the Rebellion, by virtue 
of authority derived from the president of 
the United States, or any act of congress, and 
the act now in question, passed July 27, 1S6S, 
are statutes where the right of removal is 
made to depend upon subject-matter. The 
authority conferred upon congress to pass 
such statutes as these three of 1833, 1S63, and 
1868, for the removal of causes where the ju- 
risdiction depends upon the subject-matter, 
is conferred by the second section of the 
third article of the constitution of the Unit- 
ed States, which provides, that the judicial 
power of the United States "shall extend to 
all cases in law and equity arising under this 
constitution, the laws of the United States, 
and treaties made, or which shall be made, 
under their authority." That provision has 
been expounded by the supreme court of the 
United States, in some memorable cases, and 
rests upon a solid and secure foundation, 
with well-defined and well-understood bound- 
aries, making it perfectly clear and distinct 
how far the authority of congress to confer 
this jurisdiction upon the proper courts of the 
United States extends. In view of those de- 
cisions, there can be no doubt whatever, that 
it was within the constitutional power of 
congress to pass this act of the 27th of July, 
1S6S. It in no respect differs, in principle or 
character, in its scope, object and purpose, 
or in the basis on which it rests, from the 
act of 1833 and the act of lc!63 (Mayor v. 
Cooper, 6 Wall. [73 U. S.] 247, 254); and, for 
the purpose of expressing distinctly the views 
that this court entertains on this subject, I 
shall proceed to state those * T iews at some 
considerable length. 

The case which settles the principle to 
which I have referred, authoritatively and 
distinctly, is the case of Osborn v. Bank of 
U. S., 9 Wheat [22 U. S.] 73S. In that case, 
the act of congress, incorporating the bank 
of the United States, conferred upon it the 



[9 Fed. Cas. page 151] 



(Case No. 4,827) JTISK 



capacity to sue in any circuit court of the 
United States; and the qiiestion arose for 
decisiou, whether the clause which author- 
ized the bank to sue in the federal courts was 
constitutional, under the provision of the con- 
stitution to which I have referred. The 
bank had come into the federal court in 
Ohio, by virtue of that clause in its act of 
incorporation, and brought a suit in equity 
against certain individuals, praying relief. 
The relief was granted, and the defendants 
appealed to the supreme court. The opinion 
of that court was delivered by Chief Justice 
Marshall. The question, as stated by him 
(page S19), was whether the suit was a case 
arising under a law of the United States. 
The objection made against the jurisdiction 
of the federal court was, that several ques- 
tions might arise in the case which depended 
on the general principles of law, and not on 
any act of congress. In regard to this, the 
chief justice says: '"If this were sufficient to 
withdraw a case from the jurisdiction of the 
federal courts, almost every case, although 
involving the construction of a law, would be 
withdrawn, and a clause in the constitution, 
relating to a subject of vital importance to 
the government, and expressed in the most 
comprehensive terms, would be construed to 
mean almost nothing. There is scarcely any 
case every part of which depends on the con- 
stitution, laws, or treaties of the United 
States. The questions, whether the fact al- 
leged as the foundation of the action be real 
or fictitious; whether the conduct of the 
plaintiff has been such as to entitle him to 
maintain his action; whether his right is 
barred; whether he has received satisfac- 
tion, or has in any way released his claims, are 
questions some or all of which may occur in 
almost every case; and, if their existence be 
sufficient to arrest the jurisdiction of the 
court, words which seem intended to be as 
extensive as the constitution, laws, and trea- 
ties of the Union, which seem designed to 
give the courts of the government the con- 
struction of all its acts, so far as they affect 
the rights of individuals, would be reduced 
to almost nothing." He also says (page 821): 
"We perceive, then, no ground on which the 
proposition can be maintained, that congress 
is incapable of giving the circuit courts orig- 
inal jurisdiction in any case to which the appel- 
late jurisdiction extends." And here I may 
remark, that whether this power of removing 
cases from the state courts into the courts 
of the United States is to be referred to ap- 
pellate jurisdiction or to original jurisdiction, 
is of no consequence whatever, on this 
branch of the case. Such power of removal 
has sometimes been referred (Martin v. Hun- 
ter's Lessee, 1 Wheat. [14 U. S.] 304, 349, 350) 
to the appellate jurisdiction, on the ground 
that, as the suit is not instituted in the fed- 
eral court by original process, the jurisdic- 
tion of that court must be appellate, because 
it cannot be original. In a case, however, 
in this court, before Mr. Justice Nelson, de- 



cided in July, 18G6, of a removal under the 
act of 1833,— the ease of Dennistoun v. Dra- 
per [Case No. 3,804]— he speaks of the jurisdic- 
tion of this court over a case removed into 
it from the state court, as "original jurisdic- 
tion, acquired indirectly by a removal from 
the state court" But the name given to the 
jurisdiction, whether it be called original, or 
quasi original by way of removal, or whether 
it be called appellate, is of no consequence. 
That the jurisdiction exists, to be exercised 
by way of removal of the case to the federal 
court, there can be no doubt The chief jus- 
tice proceeds (page S21): "We ask, then, if 
it can be sufficient to exclude this jurisdic- 
tion, that the case involves questions depend- 
ing on general principles? A cause may de- 
pend on several questions of fact and law. 
Some of these may depend on the construc- 
tion of a law of the United States, others on 
principles unconnected with that law." He 
also says (page 822) : "The judicial power of 
the Union extends effectively and beneficial- 
ly to that most important class of cases, 
which depends on the character of the cause. 
On the opposite construction, the judicial 
power never can be extended to a whole case, 
as expressed by the constitution, but to those 
parts of cases, only, which present the par- 
ticular question involving the construction 
of the constitution or the law. We say, it 
never can be extended to the whole case, be- 
cause, if the circumstance that other points 
are involved in it shall disable congress from 
authorizing the courts of the Union to take 
jurisdiction of the original cause, it equally 
disables congress from authorizing those 
courts to take jurisdiction of the whole cause, 
on an appeal, and thus will be restricted to 
a single question in that cause, and words 
obviously intended to secure to those who 
claim rights under the constitution, laws, 
or treaties of the United States, a trial in the 
federal courts, will be restricted to the inse- 
cure remedy of an appeal upon an insulated 
point, after it has received that shape which 
may be given to it by another tribunal, into 
which he is forced against his will." This 
view applies equally to a jurisdiction ac- 
quired by removal, because the jurisdiction 
intended by the constitution, and, as I think, 
purposely carried out hy congress, in the 
acts of 1S33, 1863, and 186S, is a jurisdic- 
tion not restricted to the single question 
which arises under the constitution, laws, 
or treaties of the United Scates, but is a 
jurisdiction under which the cause is trans- 
ferred to a court of the United States 
where such question exists as an ingredient 
in the cause. The chief justice proceeds, 
(page 823): "We think, then, that when a 
question to which the judicial power of the 
Union is extended by the constitution, forms 
an ingredient of the original cause, it is in 
the power of congress to give the circuit 
courts jurisdiction of that cause, although 
other questions of fact or of law may be in- 
volved in it" This view is confirmed by the 
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opinion of the supreme court, in the case of 
Mayor v. Cooper, 6 Wall. [73 U. S.] 247, 252. 
A jurisdiction of that character and extent 
can, as a matter of course, be given as well 
by the process of removal as by the original 
institution of the suit in the federal court, or 
as by an appeal or a writ of error. Mayor v. 
Cooper, ut supra. If this were not so, it is 
perfectly obvious that a plaintiff would al- 
ways have it in his power, by introducing 
into his suit, as causes of action, questions 
of fact or law that did not of themselves 
arise under the constitution or laws of the 
United States, and by coupling them with 
other causes of action arising under the con- 
stitution or laws, to deprive the courts of the 
United States of all jurisdiction of the suit. 
That result would ensue, if the jurisdiction 
be restricted to the question which arises 
under the constitution or laws, unless the in- 
congruity were admitted, or transferring a 
part of a cause into one court, and leaving 
the rest of it in another court 

The chief justice then proceeds to say— 
and I cite these observations of his, because 
they are quite applicable to the present cause, 
in many of its aspects: "The case of the 
bank is, we think, a very strong case of this 
description. The charter of incorporation 
not only creates it, but gives it every faculty 
which it possesses. The power to acquire 
rights of any description, to transact business 
of any description, to make contracts of any 
description, to sue on those contracts, is given 
and measured by its charter, and that char- 
ter is a law of the United States. This be- 
ing can acquire no right, make no contract, 
bring no suit, which is not authorized by a 
law of the United States. It is not only itself 
the mere creature of a law, but all its ac- 
tions, and all its rights, are dependent on the 
same law. Can a being, thus constituted, 
have a case which does not arise literally, 
as well as substantially, under the law?" He 
then proceeds to argue that proposition and 
demonstrate it very fully. The conclusion ar- 
rived at was, that the clause in the act in- 
corporating the bank, enabling it to sue in 
the courts of the United States, was consist- 
ent with the constitution, and was to be 
obeyed in all courts. 

The conclusion at which the supreme court 
arrived in that case, was cited and applied 
in this court, by Mr. Justice Nelson, in the 
case of Murray v. Patrie [Case No. 9,967], 
decided in July, 3SG6. In his opinion in that 
case be says: "The question of the removal 
of causes from the state courts to the cir- 
cuit courts of the United States, was dis- 
cussed very much in Martin v. Hunter's Les- 
see, 1 Wheat [14 U. S.] 346-350, and no 
doubt was entertained that it might take 
place after as well as before judgment. It 
was again commented upon in the case of 
Osborn v. Bank of U. S., 9 Wheat. [22 U. S.] 
821-828, and especially by Mr. Justice John- 
son, in his dissenting opinion (pages 884-SS9). 
Mr. Justice Johnson was inclined to the con- 
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elusion, that congress could not confer orig- 
inal jurisdiction upon the circuit courts of 
the United States, either directly, or by re- 
moval from state courts, in cases arising 
under the constitution, the laws of the Unit- 
ed States, and treaties, &c, inasmuch as the 
federal court must assume the jurisdiction 
upon the simple hypothesis that such ques- 
tion had arisen, and that, until such question 
had actually arisen, and was presented for 
decision, the case was exclusively cognizable 
in the state court. This view led the learned 
justice to maintain, that the question could 
be brought properly before the federal court, 
only under the 25th section of the judiciary 
act, as it could not be ascertained whether 
the case had actually arisen, till it was heard 
and decided. The chief justice, who de- 
livered the opinion of the court, held, that 
jurisdiction could be entertained, when the 
question assumed such a form that the ju- 
dicial power was capable of acting on it; 
that it then became a case; and that the ju- 
dicial power extended to all cases arising un- 
der the constitution, &e." I cite these re- 
marks, to show the view entertained by Mr. 
Justice Nelson, as to the proper construction 
of the decision in the case of Osborn v. Bank 
of U. S. [supra], and as to the constitution- 
ality of the exercise of the power of removal, 
and as to the circumstances under "which a 
case arises, so as to be capable of removal. - 

The same principle was held by Mr. Jus- 
tice Washington, in the case of Bank of U. S. 
v. Northumberland Bank [Case No. 931], in 
which a suit was brought by the Bank of 
the United States, a corporation created by a 
law of the United States, under the power, 
conferred by its charter, to 'bring a suit in 
the circuit court of the United States. Mr. 
Justice Washington held, that the power to 
bring the suit existed. He uses this lan- 
guage: "That this is a case arising under a 
law or laws of the United States, is unques- 
tionable. It never could have arisen, if the 
legislature, in the exercise of its constitu- 
tional authority, had not incorporated the 
Bank of the United States." This view, 
taken by him in 1821, is the same view which 
was taken by the supreme court, in the case 
of Osborn v. Bank of U. S., supra. 

I have referred to the three statutes of 
1833, 1863, and 1868, as being statutes very 
much in pari materia upon the subject of re- 
moving causes from the state courts, where 
the jurisdiction depends on the subject-mat- 
ter, and arises under the clause of the consti- 
tution which I have cited. A more particu- 
lar reference to these statutes will be use- 
ful. The third section of the act of March 
2, 1833, was, as is well known, passed in 
consequence of the attitude of nullification 
assumed by the state of South Carolina at 
that time. It was passed during the admin- 
istration of President Jackson. There is one 
feature about the third section of this act, in 
which it differs from all the other acts, pro- 
viding for the removal of causes, that have 
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ever been passed by congress. In all other 
acts, the party desiring the removal is sent, 
by express enactment of congress, to take 
the initiative for the purpose in the state 
court, by filing a petition in the state court 
and offering surety there, and, until he has 
done those acts in the state court, he has no 
Tight to enter this court But, by this act 
of 1833, in consequence of the hostile attitude 
assumed by South Carolina, the action to- 
ward a removal is entirely confined to action 
in the federal court; and the act of con- 
gress addresses the state court solely by in- 
hibition. It does not send the defendant to 
the state court to present any petition, or 
offer any surety, but it acts on the state court 
only by inhibition, and by a writ of certio- 
rari, or a writ of habeas corpus cum causa, 
issued by the federal court It provides 
that, "in any case where suit or prosecution 
shall be commenced in a court of any state, 
against any officer of the United States, or 
other person, for or on account of any act 
done under the revenue laws of the United 
States, or under color thereof, or for or on 
account of any right, authority, or title, set 
up or claimed by such officer, or other per- 
son, under any such law of the United States, 
it shall be lawful for the defendant in such 
suit or prosecution, at any time before trial, 
upon a petition to the circuit court of the 
United States in and for the district in which 
the defendant shall have been served with 
process, setting forth the nature of such suit 
■or prosecution, and verifying the said peti- 
tion by affidavit, together with a certificate 
signed by an attorney or counsellor at law 
■of some court of record of the state in which 
such suit shall have been commenced, or of 
the United States, setting forth that, as coun- 
sel for the petitioner, he has examined the 
proceedings against him, and has carefully 
inquired into all the matters set forth in the 
petition, and that he believes the same to be 
true; which petition, affidavit and certificate 
shall be presented to the said circuit court, 
if in session, and if not, to the clerk thereof 
at his office, and shall be filed in said office, 
and the cause shall thereupon be entered on 
the docket of said court, and shall be there- 
after proceeded in as a cause originally com- 
menced in that court; and it shall be the 
<luty of the clerk of said court, if the suit 
were commenced in the court below by sum- 
mons, to issue a writ of certiorari to the 
state court, requiring said court to send to 
the said circuit court the record and proceed- 
ings in said cause; or, if it were commenced 
by capias, he shall issue a writ of habeas 
corpus cum causa, a duplicate of which said 
writ shall be delivered to the clerk of the state 
court, or left at his office by the marshal of 
the district, or his deputy, or some person duly 
authorized thereto; and, thereupon, it shall 
be the duty of the said state court to stay 
all further proceedings in such cause, and 
the said suit or prosecution, upon delivery of 
<such process, or leaving the same, as afore- 



said, shall be deemed and taken to be moved 
to the said circuit court, and any further pro- 
ceedings, trial, or judgment therein,- in the 
state court, shall be wholly null and void." 
It is thus put in the power of the federal 
court to acquire and maintain its jurisdiction 
completely and entirely by action within it- 
self. The issuing of the writ of certiorari, 
requiring the state court to send to the cir- 
cuit court the record and proceedings, seems 
to be merely a mode of notifying the state 
court;* because, by the fourth section of the 
same act, provision is made for supplying 
to the federal court, by affidavit, the absence 
of certified copies from the state court of the 
record and proceedings therein. Abranches 
v. Schell [Case No. 21], When the process 
is delivered to or left at the office of the 
clerk of the state court, the case is thereby 
ipso facto removed to the circuit court No 
return to the writ is necessary; but, when 
the writ is thus served on the state court, 
it becomes the duty of the state court to 
stay all further proceedings in the cause, 
and any further "proceedings therein, in the 
state court, becomes wholly null and void. 

It is quite apparent, that the jurisdiction 
which congress intended to give, under this 
act of 1833, where a suit or prosecution is 
commenced against any officer of the United 
States, or other person, for or on account of 
any act done under the revenue laws of the 
United States, or under color thereof, or for 
or on account of any right authority, or title 
set up or claimed by such officer, or other 
person, under any such law of the United 
States, is to be such a jurisdiction, that a 
plaintiff in a state court shall not be able to 
deprive such officer or other person, who is" 
sued on account of an act done under the 
revenue laws, of the right to remove the suit 
into a court of the United States, under this 
statute, by joining with him in the same suit 
other defendants who are not sued on account 
of acts done under the revenue laws. Thus 
to deprive the federal court of jurisdiction 
of the case, would be to deprive the officer or 
person justifying under the revenue laws, . 
of the power to have his rights adjudicated 
from the commencement by the federal court, 
and to compel him to follow the case through 
the state courts in all of its stages, and fi- 
nally take it, under the 25th section of the 
judiciary act, to the supreme court of the 
United States. No such construction of this 
law has been admitted, so far as I am aware. 
The manifest intent of this statute, in say- 
ing that "it shall be the duty of the said state 
cour£ to stay all further proceedings in such 
cause, and the said suit, or prosecution, upon 
delivery of such process, or leaving the same, 
as aforesaid, shall be deemed and taken to 
be moved to the said circuit court, and any 
further proceedings, trial, or judgment there- 
in in the state court, shall be wholly null 
and void," is to remove the suit The suit 
goes into the federal court, with all the 
parties to the suit Every party to the suit 
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is brought into the federal court when the 
suit is brought there, and the court, in ob- 
taining jurisdiction of the suit, obtains juris- 
diction over all the parties to it It is plain 
that this must be the construction of the act 
of 1833, or it would be mere waste paper. 
Otherwise, a plaintiff would have it in his 
power to deprive an officer of the United 
States, who justified his acts under the 
revenue laws, from ever removing the cause 
into the federal court, by joining with such 
officer, as a defendant, some other person, i 
on other causes of action, no matter how in- 
congruous or irrelevant. 

The same principle applies to the act of 
March 3, 18G3. The oth section of that act 
provides: "If any suit or prosecution, civil 
or criminal, has been or shall be commenced 
in any state court, against any officer, civil 
or military, or against any other person, for 
any arrest or imprisonment made, or other 
trespasses or wrongs done or committed, or 
any act omitted to be done, at any time dur- 
ing the present Rebellion, by virtue or under 
color of any authority derived from, or exer- 
cised by, or under, the president of the 
United States, or any act of congress, and the 
defendant snail, at the time of entering his 
appearance in such court, or, if such appear- 
ance shall have been entered before thb pass- 
age oi this act, then at the next session of 
the court in which such suit or prosecution 
i& pending, file a petition stating the facts, 
and verified by affidavit, for the removal of 
the cause for trial at the next circuit court 
of the United States to be holden in the dis- 
trict where the suit is pending, and offer good 
,and sufficient surety for his filing in such 
court, on the first day of its session, copies 
of such process and other proceedings against 
him, and also for his appearing in such court 
and entering special bail in the cause, if 
special bail was originally required therein, 
it shall then be the duty of the state court 
to accept the surety and proceed no further 
in the cause or prosecution, and the bail that 
shall have been originally taken shall be dis- 
charged; and, such copies being filed, as 
aforesaid, in such court of the United States, 
the cause shall proceed therein in the same 
manner as if it had been brought in said 
court by original process." The section then 
provides for removing the case by appeal, 
after final judgment, during the session or 
term of the court at which judgment was 
rendered. It provides also for removing the 
case, within six months after judgment, by 
writ of error. That was what was done by 
the process which was issued in the case of 
Murray v. Patrie [supra], to which I have 
referred. That was a writ of error issued 
under this section, within six months after 
the judgment was rendered in the state court. 
The section then goes on to say: "and the 
said circuit court shall thereupon proceed to 
try and determine the facts and the law in 
such action." This act thus provides for 
removing the whole suit, no matter who the 



parties are, and no matter what relief is 
sought to be obtained in the suit, provided 
there is found in the suit, as an ingredient 
therein, a claim against an officer, or any 
other person, for any arrest or imprisonment 
made, or other trespasses or wrongs done 
or committed, or any act omitted to be done, 
at any time during the Rebellion, under color 
of any authority derived from, or exercised 
by, or under, the president of the United 
States, or any act of congress. If such in- 
gredient is found in the suit, the whole suit 
goes into the federal court. If this were not 
so, then, as in the case of the act of 1S33, 
a plaintiff could deprive a party of all remedy 
under this statute. 

We come now to the act of 18G8, under 
which the proceedings for removal in this 
suit were instituted. This is an act in which 
the jurisdiction is founded on subject-matter. 
The second section of the act provides, that 
"any corporation or any member thereof,, 
other than a banking corporation, organized 
under a law of the United States, and against 
which a suit at law or in equity has been 
or may be commenced, in any court other 
than a circuit or district court of the United 
States, for any liability or alleged liability 
of such corporation, or any member thereof, 
as such member, may have such suit re- 
moved from the court in which it may be 
pending, to the proper circuit or district court 
of the United States, upon filing a petition 
therefor, verified by oath, either before or 
after issue joined, stating they have a de- 
fence arising under or by virtue of the con- 
stitution of the United States, or any treaty 
or law of the United States, and offering good 
and sufficient surety for entering in such 
court, on the first day of its session, copies 
of all process, pleadings, depositions, testi- 
mony, and other proceedings in said suit, 
and doing such other appropriate acts as 
are required to be done by the act entitled, 
'An act for the removal of causes in certain 
cases from state courts,' approved July 
twenty-seventh, eighteen hundred and sixty- 
six; and it shall be thereupon the duty of 
the court to accept the surety, and proceed 
no further in the suit; and, the said copies 
being entered as aforesaid, in such court of 
the United States, the suit shall then pro- 
ceed in the same manner as if brought there 
by original process." Under this act of 1S6S,. 
as well as under the acts of 1833 and 1S63, 
if the suit comes into this court at all, as 
to any person, it must come as an entirety. 
There can be nothing of it here, unless the 
whole of it is here; and, if any of it is here, 
there can be nothing of it left in the state 
court. This is necessary, and must have 
been intended by congress, in the act of 
1SG8, because of the subject-matter, which is 
the foundation of the jurisdiction of this 
court, and because, otherwise, it would be in 
the power, as already suggested, of any plain- 
tiff to deprive a corporation, organized under 
a law of the United States, which has a de- 
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fence arising under or by virtue of the con- 
stitution of the United States, or any treaty 
or law of the United States, of the power 
to remove the suit to tb*s court, by simply 
joining with the claim for relief against such 
corporation, because of an alleged liability 
of such corporation, some other right of ac- 
tion against some other defendant in the 
suit 

The act of July 27, 1S6G, introduces a new 
principle, which did not exist under the act of 
September 24, 17S9, in regard to the removal 
of suits in cases where the right of removal 
is given because of the condition of alienage 
or citizenship in a defendant This act of 
1SG6 provides for the removal, in certain 
cases, into the proper federal court, of a 
cause, as against an alien or defendant who 
is a citizen of a state other than that in which 
the suit is brought, who petitions for such 
removal; and it expressly enacts, that such 
removal, as against such petitioning defend- 
ant, shall not be deemed to prejudice or take 
away the right of the plaintiff to proceed at 
the same time with the suit in the state court, 
as against the other defendants, if he shall 
desire to do so. The power of removal un- 
der this act of 1866 is limited, however, to 
cases where the suit, so far as relates to the 
alien defendant, or to the defendant who is 
the citizen of a state other than that inwhich 
the suit is brought, is instituted for the pur- 
pose of restraining or enjoining him, or is 
one in which there can be a final determina- 
tion of the controversy, so far as it concerns 
him, without the presence of the other de- 
fendants as parties in the cause. It is quite 
manifest, that the principle introduced by 
this act of 1866. of proceeding with the suit 
in the federal court as against the removing 
defendant, and proceeding at the same time 
with the suit in the state court as against 
the non-removing defendants, has no applica- 
tion to the acts of 1833, and 1863, and 1868. 
Under those acts, if any part of the suit re- 
mains in the state court, the whole of it re- 
mains there; and, if any part of it goes to 
the federal court, the whole of it goes there. 

The question that now arises for considera- 
tion, is as to the proper construction of the 
second section of this act of 1S6S. That sec- 
tion provides, that any corporation, or any 
member thereof, other than a banking corpo- 
ration, organised under a law of the United 
States, and against which a .suit at law or in 
equity has been or may be commenced, in any 
court other than a circuit court or a district 
court of the United States, for any liability, 
or alleged liability, of such corporation, may 
have such suit removed from the court in 
which it may be pending, tothe proper circuit 
court or district court of the United States, 
upon taking certain proceedings. Under this 
provision, and in analogy to the provisions of 
the acts of 1S33 and 1863, it is only necessary 
that a suit, at law or in equity, shall be com- 
menced in a court tfther than a circuit court 
or a district court of the United States, 



against a corporation other than a banking 
corporation, organized under a law of the 
United States, for a liability, or alleged lia- 
bility, of such corporation. That is all that 
is necessary, in the first place, to authorize 
the suit to be removed; and the proper con- 
struction of the provision is, that where such 
a suit is commenced, for such a liability, or 
alleged liability, if the corporation designated 
is brought within the act, in other respects, 
it cannot be deprived of the right to remove 
the suit,, because there are joined in the suit 
with such cause of action against the corpo- 
ration, other and additional causes of action 
against the corporation, which are not for a 
liability, or alleged liability, of the corpora- 
tion, or causes of action against other de- 
fendants, which do not involve a liability, or 
alleged liability, of the corporation, or of 
some member thereof, as such member. Of 
course, the main point upon which the juris- 
diction by removal is made by this statute to 
depend, is the averment, to be made in the 
petition, provided for afterward, that the cor- 
poration, or the member thereof, as such, 
member, has a defence, arising under or by 
virtue of the constitution of the United 
States, or some treaty or law of the United 
States. But, so far as the cause of action 
which is spoken of in the section is con- 
cerned, it is to be a cause of action for a lia- 
bility, or alleged liability, of the corporation, 
or of a member thereof, as such member. If 
such a cause of action against the corpora- 
tion appeal's by the papers in the suit, the 
case is one within the statute, even though 
other causes of action are joined, which are 
not for a liability, or alleged liability, of the 
corporation. Otherwise, the statute might 
be nullified, at the will of the plaintiff, by 
joining all kinds of causes of action, no mat- 
ter how incongruous. 

Such being the character of the suit, the 
next question is, as to who can institute pro- 
ceedings for the removal of the suit. This 
may be done by the corporation, or by any 
member of it Where the member petitions 
for the removal, he must be a member who 
was a member when the suit was commenced 
in the state court The ownership of stock 
in a corporation is necessary to membership, 
within the meaning of this statute. Subject 
to these constructions, the initiative to re- 
move the suit may be taken by the corpora- 
tion, or by any member of it 

The mode of removal prescribed by the act 
is, that the petition is to be made by the cor- 
poration, or by a member thereof, and is to 
be verified by oath, and is to be presented to 
the* court Jn which the suit is commenced, 
and is to be so presented, either before or 
after issue is joined, and is to be filed in such 
court, and is to state the existence of a de- 
fence, arising under or hy virtue of the consti- 
tion of the United States, or a treaty or law 
of the United States; and the petitioner must 
offer to such court good and suflicient surety 
for entering in the federal court, on the first 



TISK (Case No. 4,827) 



[9 Fed. Cas. page 156 J 



day of its session, copies of all the proceed- 
ings in the suit, and doing such other appro- 
priate acts as are required to be done by the 
act of July 27, I860, such as, appearing in the 
federal court, and, if necessary, entering 
special bail in such court in the cause. The 
act of 1868 then says: "And it shall be, 
thereupon, the duty of the court to accept the 
surety, and proceed no further in the suit; 
.and the said copies being entered, as afore- 
said, in such court of the United States, the 
suit shall then proceed in the same, manner 
as if it had been brought there by original 
process." 

In regard to all the acts for the removal 
of causes, the acts of 17S9, 1833, 1863, 1866, 
1867, and 1S6S, the same principle applies, 
in this particular— that the right to remove 
is a right which is conferred upon the party 
directly by the act of congress, and depends 
in no manner upon the volition, or action, or 
non-action, of the state court. If this were 
not so, the statutes would be mere waste 
paper. Under these acts, where surety is 
required to be given, the party is required 
to offer to the state court good and suffi- 
cient surety, and the state court is required, 
if the surety is good and sufficient, to accept 
it, and to proceed no further in the suit 
The state court cannot defeat the right of 
removal, by refusing to act upon the ques- 
tion at all, or by refusing to accept the 
surety, unless it puts the refusal to allow 
the case to be removed, on the ground that 
the surety is insufficient. Undoubtedly, 
there is a discretion, a legal discretion, to 
oe exercised by the state court, in respect 
to the sufficiency of the surety. But it was 
held by the supreme court, in the case of 
Kanouse v. Martin, 15 How. [56 U. S.] 198, 
as a definitive disposition of the question, 
that the right of removal is conferred on a 
party by the act of congress, and that, al- 
though he is required to take certain pro- 
ceedings, by filing a petition in the state 
court and offering proper surety, yet, when 
he has done so, if the state court thereafter 
proceeds with the case, the case is coram 
non judice in the state court, and all its pro- 
ceedings are utterly void. This is, unques- 
tionably, the proper interpretation of the 
acts of congress, all of which are alike, so 
far as any action is to be had in the state 
court to secure a removal. The intention 
is to secure a removal on a compliance with 
the statute, without the exercise of the 
pleasure or will of the state court, in any 
manner whatever. While the state court 
cannot, by refusing an order of removal, 
prevent a party from effecting the removal, 
it adds nothing whatever to the right of re- 
moval, or to the jurisdiction of this court, 
to procure an order from the state court, al» 
lowing the removal, provided, always, that 
the provisions of the act of congress are 
complied with. An order refusing a re- 
moval cannot prevent a removal, nor can 
an order granting a removal promote a re- 



moval. Neither order can effect the juris- 
diction of this court in any manner what- 
ever. The act of 1833, as before remarked, 
has special provisions, providing for coming 
into the federal court, and doing every thing 
there. But, in all the other acts, from that 
of 1789 down, the principle is plainly writ- 
ten on the face of all the statutes, that, when 
the petition is filed, verified by oath, statins; 
the things which the statute requires— be it 
alienage, or citizenship, or a defence arising 
under the constitution of the United States, 
or a treaty or law of the United States, or 
a trespass committed under authority de- 
rived from the president of the United 
States during the late Rebellion, or inabil- 
ity, from prejudice or local influence, to ob- 
tain justice in the state court— and when 
good and sufficient surety is offered for do- 
ing what the statute requires to be done, 
the right of removal is perfected. From 
that time, the state court can do nothing 
further in the suit, but accept the surety. 
The act of 186S says: "And it shall be, 
thereupon, the duty of the court to accept 
the surety, and proceed no further in the 
suit" It then adds: "And, the said copies 
being entered, as aforesaid, in such court of 
the United States, the suit shall then pro- 
ceed in the same manner as if it had been 
brought there by original process." Now, 
where a defendant, who has a clear case for 
removal, files his petition in the state court, 
and offers proper surety, and obtains from 
that court an order to remove the cause, it 
becomes thereupon the duty of the state 
court to proceed no further in the suit. The 
case is out of the jurisdiction of the state 
court, but, at the same time, this court can- 
not proceed in it, until copies of the pro- 
ceedings in the state court are entered here. 
But the plaintiff, in such a case, is not at 
the mercy of the defendant; because, if the 
case is a proper one for removal, the plain- 
tiff himself can enter the papers in this 
court, and the case will proceed here. At 
a certain stage, the case may be considered 
as being in neither court, because it is on 
its transit from the one to the other. The 
state court is inhibited, by the statute, from 
proceeding in it, while, at the same time, 
the federal court cannot proceed in it, be- 
cause the papers are not yet entered there. 
Therefore, no difficulty can arise from the 
failure of the defendant to enter the papers 
in this court The sole object of requiring 
the surety is, that good faith may be ob- 
served, and that no defendant shall be al- 
lowed to avail himself of the privilege of 
removal, who is not able to furnish good 
and sufficient surety for coming into the 
federal court, at the earliest possible day, 
and submitting himself to the jurisdiction 
which he has invoked. 

Such is my view of this act of 1868. I 
have .referred to the other statutes, on the 
subject of removal, because the system is 
one which has been in operation since the 
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year 1789, and has been acted upon through- 
out, by congress, on one principle, namely, 
that the jurisdiction of the federal courts, 
in cases of removal, shall in no manner de- 
pend on what a state court may do, or omit 
to do. 

In the case of Murray v. Patrie, before 
referred to, a writ of error was issued by 
this court, under the act of 1863, in pur- 
suance of the provision of that act, that "it 
shall be competent for either party, within 
six months after the rendition of a judgment 
in any such case, by writ of error or other 
process, to remove the same to the circuit 
court of the United States of that district in 
which such judgment shall have been ren- 
dered." The words, "writ of error," were 
used by congress, in that act, in their com- 
mon law sense; and, when an act of con- 
gress says, that it shall be lawful for a 
party to remove a judgment by writ of error, 
the expression necessarily implies that the 
usual course in regard to a writ of error is 
to be observed. The judgment is to be re- 
moved by the writ of error, but it is not 
removed by the mere issuing of the writ of 
error. As in the case of all writs of error, 
there must be a return to the writ of error. 
In the case referred to, a writ of error was 
issued by this court, and served upon the 
clerk of the state court, which was the su- 
preme court of the state of New York. He 
refused to make a return to the writ, and 
desired to bring before this court, for deci- 
sion, the question whether the case was one 
in which this court had jurisdiction to issue 
the writ of error, and whether the act of 
congress was constitutional. For that pur- 
pose, an order was made, in the first instance, 
requiring the clerk of the supreme court of 
the state of New York, for the county of 
Greene, in the third judicial district, to show 
cause why he should not make a return to 
the writ. The matter was thoroughly ar- 
gued, and it was on that hearing that Mr. 
Justice Nelson gave the opinion to which I 
have referred. As the result of it, he di- 
rected that, an order should be issued, requir- 
ing the clerk of the supreme court of New 
York to make a return to this court, on the 
writ of error. The clerk still refused to 
make the return, and then the question came 
up, before Mr. Justice Nelson, as to what 
should be done. On the view that it was 
necessary that this court should have a re- 
turn to the writ of error, in order to exercise 
its jurisdiction in the case, he issued, sitting 
in this court, a writ of alternative manda- 
mus to the supreme court of the state of 
New York. I have before me the original 
writ of alternative mandamus, the allowance 
of which is signed by him, and bears date 
on the lGth of October, 1866. That writ was 
served on the clerk of the supreme court, for 
the county of Greene, on the 18th of October, 
1S66. It is addressed to the justices of the 
supreme court of the state of New York, 
for the third judicial district, and for the 



county of Greene,, and to the clerk of the 
county of Greene, and of the supreme court 
therein, and recites the recovery of the judg- 
ment in the_ supreme court of New York, and 
that a writ of error has been allowed by 
this court on the judgment, with a citation 
and a proper bond, for the removal of the 
action into this court, to the end that this- 
court may proceed to try and determine the- 
facts and the law therein. It recites, also, 
that it has been represented to this courts 
that, after the rendition of the judgment, 
the state court refused to allow the action to- 
be removed into this court. It then proceeds: 
"Whereupon, the said circuit court being- 
willing that justice shall be done, you are- 
hereby commanded, that you make due and 
legal return to said writ, as required by 
law, and that you do allow said action to- 
be removed and transferred into the said, 
circuit court of the Unitgd States for the 
southern district of New York, and that you' 
do proceed no further in said case, or, in de- 
fault thereof, that you and each of you make- 
known" to this court, on a day therein- 
named, "why you and each of you have not 
done the same." The writ is signed by the 
clerk of this court, and has upon it the im- 
press of the seal of the court, and its allow- 
ance by the court, as before mentioned. To 
that alternative mandamus the return and 
answer of the justices of the supreme court 
was made. The return states, that it i^ 
made by way of showing cause why a per- 
emptory mandamus should not issue. It re- 
cites all the proceedings in the state court, 
and sets out all the facts of the case which, 
were deemed necessary to raise the legal 
questions involved, and then concludes as fol- 
lows: "Wherefore, the said justices and 
clerk of said supreme court say, that the said 
circuit court of the United States has not 
acquired jurisdiction of the said suit, in 
favor of said Patrie against said Murray and 
Buckley, and cannot compel a removal of the 
same by said writ of error, and a new trial 
of the same in the said circuit court of the- 
United States." To that return there was a 
demurrer, and a joinder in demurrer, and 
then this court gave judgment by a judgment 
record, which sets out the alternative writ, 
the return, the demurrer, and the joinder 
in demurrer, and then proceeds as follows: 
"Whereupon, all and singular the premises 
being seen by the court now here, and fully 
understood, . and mature deliberation beinff 
thereupon had, for that it appears to the 
said court, now here, that the said answer 
and return of the said justices and clerk, 
and the matters therein contained, are not 
sufficient in law to quash the said alterna- 
tive writ of mandamus of the said United 
States and the said relators, whereupon, the- 
said United States and relators pray judg- 
ment, and also a writ of peremptory manda- 
mus, to be directed to the said justices and 
clerk, commanding them as in said alterna- 
tive writ is specified: Wherefore it is con- 
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sidered, that a writ of peremptory manda- 
mus do forthwith issue, directed to the said 
justices and clerk, commanding them, upon 
pain and peril that shall fall thereon, to re- 
move and transfer into the circuit court of 
the United States for the southern district 
of New York, a certain judgment, and the 
record thereof, now remaining on file in the 
office of the said clerk, 'describing the judg- 
ment particularly,' according to the com- 
mand of the said former writ of alternative 
mandamus, and that they do proceed no 
further in said cause." This judgment record 
is signed by Mr. Justice Nelson, and also by 
the clerk of this court, and bears date on the 
20th of November. 1866. 

The object of that proceeding by man- 
damus was, to secure a return to the writ of 
error, on the idea that the jurisdiction of this 
court, under the act of 1863, on a writ of 
error, could not be exercised, unless a return 
was made to the writ of error. The proceed- 
ing by mandamus was, therefore, regarded 
by this court as necessary to the exercise of 
its jurisdiction. So far as the judgment of 
this court awards a peremptory mandamus 
directing the state court to remove and trans- 
fer the judgment of the state court, and 
the record thereof, into the circuit court of 
the United States, it awards a mandamus to 
remove the suit by a return to the writ of 
error. That is the point on which the juris- 
diction of this court to issue the writ of man- 
damus in that case depended; and it by no 
means follows, because the writ of man- 
damus was a proper remedy in the case of 
Murray v. Patrie, that it is at all a neces- 
sary or proper remedy in an ordinary case 
of the removal of a suit before judgment, 
under the statutes to which I have referred. 
Under those statutes, a writ of mandamus 
is not a necessary remedy. The ease comes 
here without any writ of mandamus. A 
writ of mandamus would be a pure matter 
of supererogation, in any case of the kind, 
because the fact that the, case comes here 
without any affirmative" action by the state 
court, and that no affirmative action of the 
state court is necessary, shows that no man- 
damus from this court is necessary to en- 
force any such affirmative action of the state 
court. The inhibition of the act of con- 
gress, that the state court shall proceed no 
further in the cause, is addressed directly to 
the state court by the act of congress. As 
the jurisdiction of this court, under the 14th 
section of the judiciary act of September 24, 
1789 (1 Stat. SI, S2), to issue writs of man- 
damus, is, as has been determined in numer- 
ous cases, by the supreme court of the United 
States, confined to cases where such writs 
are necessary to the exercise of the jurisdic- 
tion of the court, it follows, that it is not 
necessary, in any case of the removal of a 
cause from a state court into this court, ex- 
cept, perhaps, the case of a writ of error 
under the act of 1S63, that this court should 
issue a mandamus to the state court to re- 



move the case, a mandamus not being nec- 
essary to the exercise, by this court, of its 
jurisdiction over the cause. 

I have referred, at some length, to this sub- 
ject of a mandamus, because there are sev- 
eral cases, in the courts of the United States, 
which seem to regard a writ of mandamus as 
an appropriate remedy in a case like the 
present one. But, in my view, it is never an 
appropriate remedy for a circuit court of the 
United States, unless it is a necessary rem- 
edy; and it is not a necessary remedy, unless 
it is necessary to uphold the exercise of the 
jurisdiction of the court. Although what I 
have said on this subject is, in one sense, 
not strictly involved in the question now 
before the court, yet the general subject of 
the remedy by mandamus, in a case like the 
present one, is so connected with the order 
that is asked for on this motion, that I have 
found it impossible to come to a satisfactory 
conclusion without considering the entire 
question. 

The opinion delivered by Mr. Justice Bar- 
nard, in the state court, on his refusal to al- 
low this suit to be removed to this court, 
states clearly the grounds of the refusal. He 
says: "A liability, or alleged liability, of 
such corporation, or any member thereof," 
referred to in the 2d section of the act of 
1868, "must, I think, be construed as sole 
liability, or sole alleged liability. It is very 
manifest, that congress intended to transfer 
to the federal courts jurisdiction in cases 
where a corporation, or a member thereof, 
created by federal laws, is sought to be 
made liable by reason of its corporate acts, 
or by reason of acts of members thereof 
charged as corporate acts. If this action 
were of that character, the right to removal 
could not be well disputed. If the sole ob- 
ject of this action was to compel the com- 
pany to issue to the plaintiff the certain 
shares of the company, referred to in the 
complaint, the company would be entitled to 
a removal of the same. But an examination 
of the complaint shows that, in addition to 
this object, the plaintiff seeks to have set 
aside, and have declared illegal, certain 
transactions between the company and the 
Credit Mobilier of America, as frauds upon 
the stockholders of the company. Certainly, 
in this aspect of the case, it is not brought 
to enforce the liability of the company, but 
to set aside and annul certain transactions 
of the company, as ultra vires." He then 
proceeds to put his refusal to remove the 
case upon the ground that the action was 
brought to enforce a joint liability on the 
pai*t of the company and of other defendants. 
In other words, he places his refusal on the 
ground, that there are coupled with a claim 
made by the plaintiff against the Union 
Pacific Railroad Company, for an account 
and payment to him, as a shareholder in the 
company, of his share in the profits and 
property of the company, other causes of ac- 
tion, against other parties, which are not for 
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a liability of the corporation. He then says, 
in respect to the verification of the petition 
for removal, by the treasurer of the com- 
pany, on its behalf, and by the petitioners 
Macy and Cisco, for themselves: "The pe- 
tition and verification thereof as to the 
Union Pacific Railroad Company are regulai\ 
The same may be said as to the defendants 
Macy and Cisco." Nothing is said, in the 
opinion, upon the question of surety. The 
surety is not criticised in any way, as being 
insufficient The whole case is put upon the 
•construction of the statute. As to that, as 
I have already stated, I cannot concur with 
Mr. Justice Barnard. One other funda- 
mental idea, I perceive, runs through his 
opinion, which is, that if the case comes into 
this court as to the company, and as to Macy, 
and as to Cisco, the case, as to the remainder 
of the defendants, will be left in the state 
•court, which is, nevertheless, commanded, 
by the act, .to proceed no further in the suit. 
As to that point, also, as I have already 
•stated, I do not concur in the opinion of Mr. 
Justice Barnard. 

It appears by the papers entered in this 
oourt, in the cause, by the defendants, that 
the petition for removal was originally pre- 
sented to Mr. Justice Cardozo, of the su- 
preme court, on the 31st of July, 186S. The 
verifications of the petition by the company," 
and by Cisco and Macy, bear date on the 
30th of July. The petition, in all respects, 
fully complies with the requirements of the 
net of 1SG8, so far as the company and 
Macy and Cisco are concerned, and states, 
In the body of it, that the petitioners "here- 
by offer good and sufficient surety, for 
entering in said circuit court of the United 
States for the southern district of New York, 
on the first day of its session, copies of all 
process, pleadings, depositions, testimony, 
tind other proceedings in said suit," &c. 
Appended to the petition, as entered in this 
court, is a bond to the plaintiff, in the penal- 
ty of $10,000, reciting the suit and the 
petition for removal, and conditioned as 
required by the act of 1S68. There are two 
sureties to it, each of whom justifies in the 
amount of its penalty, and it is acknowl- 
edged by the sureties. The bond, affidavits, 
and acknowledgment bear date on the 31st 
of July, 186S. On that day, Mr. Justice 
Cardozo, on the summons and complaint- in 
the state court, and the petition, made an 
order requiring the plaintiff to show cause, 
on the first Monday of August following, 
why the petition should not then be filed 
and the prayer thereof be granted, the 
prayer being, that the suit be removed to 
this court, and that the said surety be ac- 
cepted by the state court, and that the 
state court proceed no further in the suit. 
The petition for removal must have been 
presented to the state court on or before 
the 6th of August, 1SGS, because, among the 
papers entered in this court, in the cause, 
is an order, entitled in the, suit, made by the 



supreme court, at a special term held on 
that day oy air. Justice Barnard, reciting, 
that a motion had been made in this action, 
on due notice, based on the petition of the 
company for the removal of the cause to 
this court, under and by virtue of the 
provisions of the acts of congress in such 
case made and provided, and that time to 
file papers in opposition to the motion had 
been given to the plaintiff, on his applica- 
tion, until the third Monday of August. 
Some time seems to have been occupied in 
taking testimony before a referee, to be 
used on the motion to remove the cause, 
and it does not appear at what time the 
motion was finally submitted to the judg- 
ment of the court An affidavit made for, 
and used on, the motion, states, that the 
petitioning defendants presented the peti- 
tion to the state court on the 3d day of 
August, 1868, "and then and thereupon 
offered in and to said supreme court good 
and sufficient surety, in pursuance of said 
acts of congress." The opinion of Mr. Jus- 
tice Barnard, deciding the motion for re- 
moval, was filed on the 4th of March, 1S69. 
The formal order of the state court on the 
decision, is dated March 10th, 1809. It 
makes no- reference whatever to the fact 
that any surety had been offered to the 
state court. It refers merely to the sum- 
mons, the complaint, the petition for re- 
moval, and sundry affidavits used on the 
motion for removal, and orders that the 
prayer of tte petition be denied. The copy 
of the petition and the copy of the bond, 
which are entered in this court, each of 
them bears an endorsement that it was filed 
March 13th, 1869. No other conclusion can 
be drawn from these facts, than that tile 
bond, as surety, was offered to the state 
court while the petition was pending before 
it; and no point is "made, in the opinion of 
Mr. Justice Barnard, as to that fact, or as 
to the sufficiency of the surety. The peti- 
tion being, as to its contents, in strict accord- 
ance with the act of. "congress, and being 
under the seal of the company, with an 
affidavit of its secretary that such seal is its 
seal, and was set thereto by him by its 
authority, and being signed by the treasurer 
of the company, and being, as Mr. Justice 
Barnard states in his opinion, verified as 
to the company, in the form authorized by 
the state practice, and the allegation in it 
being, as Mr. Justice Barnard also states, 
positive and not upon information and be- 
lief, a proper case for removal was made 
out Under the act of 1868, the petition for 
removal may be made by the company, or 
by any one member thereof. The petition 
in this case was made by the company, and 
it was also made by Cisco, a member there- 
of, and by Macy, a member thereof. It 
shows a suit pending against the cor- 
poration, for an alleged liability, within the 
statute; and it is of no consequence that 
other causes Qf action are joined with that 
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cause of action. The complaint in the state 
court sets forth, that the plaintiff is the 
owner and holder of six shares of the capital 
stock of the defendants, the Union Pacific 
Railroad Company; that the same stand in 
his name on the books of the company; that 
he claims to be entitled, as against the com- 
pany, by subscription, to twenty thousand 
other shares of its capital stock; and that 
the directors of the company deny his right 
thereto, and refuse to give him certificates 
-therefor. He demands judgment, that he 
may be declared to be a stockholder of the 
company, in respect to the twenty thousand 
shares, and to be entitled to an account 
of all the rights, property, and franchises of 
the company, at the time he subscribed for 
the twenty thousand shares, and to be allow- 
ed his just proportion thereof; and that, 
until his rights are fully admitted, and the 
said accounting be had, and payment be 
made to him of all to which he may be en- 
titled, the company be restrained/ by injunc- 
tion, from declaring, making, or paying, any 
dividend or division of any money or prop- 
erty among its stockholders, or any of them. 
In addition to this claim for a liability of 
the company, and this prayer for relief 
against the company, the complaint makes 
sundry allegations of fact, in reference to 
other defendants, on which it prays that 
those of the defendants who are directors, 
officers, and stockholders of the company, 
and have participated in the profits of the 
defendants the Credit Mobilier of America, 
be declared to be trustees thereof for the 
company and its stockholders, and held to 
account for the same; that the company be 
enjoined from delivering to the Credit Mobi- 
lier, and the Credit Mobilier from receiving, 
any bonds of the United States, or any 
grants of lands from the United States, or 
any bonds of the company issued under 
certain acts of congress; that all contracts 
made between the company and the Credit 
Mobilier, and between the company and the 
defendant Oakes Ames, be declared fraud- 
ulent, and be set aside; that the Credit 
Mobilier return to the company all property, 
or the proceeds thereof, received at any time 
by the Credit Mobilier from the company, 
or under any contract or transfer made by 
the company; and that the Credit Mobilier 
be enjoined from dividing any profits, 
money, or property among its stockholders, 
until the liabilities of its directors and stock- 
holders to the company and its stockholders 
shair be, in such action, determined. The 
petition for removal avers, that the petition- 
ers, who are the company, Cisco, Macy, 
and three others of the defendants, "have 
a defence in said suit arising under and by 
virtue of the constitution of the United 
States, and the laws of the United States." 
I am of opinion, therefore, that a case was 
made out for removal; that the state court, 
ipso facto, lost jurisdiction of the case; and 
that, on the entering of the papers in this 



court, it can proceed with the suit and with 
the whole suit. If all the proper papers have 
not as yet been filed here, the defect can be 
supplied; but, as far as I am advised, they 
all have been filed here. The petition for re- 
moval must be considered as having been 
filed in the state court, within the meaning 
of the act of 1868, when it was presented to 
the state court with the bond, irrespective 
of the formal endorsements made on those 
papers, that they were filed on the 13 th of 
March, 1869; for, otherwise, it would be in 
the power of the state court to defeat a re- 
moval, by making a rule that a petition for 
removal should never be filed therein, when 
the state court* should refuse to grant its 
prayer. The act of congress cannot be evad- 
ed in that way. It is substantially what 
South Carolina did, under circumstances 
which caused the passage of the act of 1833; 
and New York might do the same. When 
the proper petition is presented to the state 
court, with the surety, so that that court 
acts upon the matter judicially, in any way 
whatever— and, in this case, such presenta- 
tion and action took place, as before shown, 
as early as the 6th of August, 1SGS— whether 
the state court accepts the surety or aot, 
unless it puts its refusal upon some valid 
defect in the petition, or some insufficiency 
in the surety, it loses jurisdiction of the 
cause eo instanti. 

It was urged, on the motion, that there 
is, in fact, no defence in this case, arising 
under, or by virtue of, the constitution of 
the United States, or any law of the United 
States, that the defendants themselves have 
so declared, and that the papers show the 
fact There is a decision of this court on 
that point, made by Mr. Justice Nelson, in 
the case of Dennistoun v. Draper [Case No. 
3,S04], to which I have already referred. It 
was a case of a suit removed from a state 
court into this court, under the act of 1833. 
That act requires that, in the petition to this 
court, the nature of the suit shall be set 
forth. A motion was made to this court to 
remand the suit back to the state court. 
The defendant, in his petition for removal, 
set forth that he was an officer, acting un- 
der the revenue laws of the United States, 
namely, a cotton agent at the city of New 
York, appointed by the secretary of the 
: treasury, in pursuance of law, and that he 
was in possession of the cotton involved in 
the suit, and which was a- replevin suit for 
the cotton, and held it as captured and aban- 
doned property, under certain statutes of 
the United States. The motion to remand 
was founded on the ground that the defend- 
ant did not hold the cotton, at the time the 
replevin suit sought to be removed was 
brought, as an officer of the revenue laws, 
or as a person authorized to hold the cotton 
under such laws, but held it wrongfully, 
and in violation of the rights of the plain- 
tiffs in it, and was simply a tortfeasor. Up- 
on that point, Mr. Justice Nelson says: "If 
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the petition and affidavit, with the certificate 
of counsel, failed to bring the cause within 
the act of congress providing for the re- 
moval, it would he the duty of the court, on 
motion, to remand it; and such order has, 
also, not unfrequently been entered in cases 
where it appeared clearly, by the admission 
of the parties or otherwise, that they were 
not within the act of removal. But, in cases 
where the ' proceedings are in conformity 
with the act, the removal is imperative, 
both upon the state and the circuit court; 
and, if the facts are seriously contested, it 
must be done in a formal manner, by plead- 
ings and proofs, in the latter court The 
question of jurisdiction belongs to the fed- 
eral courts, and must be heard and deter- 
mined there. The statute is peremptory, 
that 'the cause shall thereupon be entered 
on the docket of said court, and shall be 
thereafter proceeded in as a cause originally 
commenced in that court,' and 'shall be 
deemed and taken to" be moved to the said 
circuit court, and any further proceedings, 
trial, or judgment therein in the state court, 
shall be wholly null and void.' It is true, 
that the plaintiff, after the removal of the 
cause into the circuit court, has no means, 
according to the course of proceeding in that 
court, to raise the question of jurisdiction 
upon the pleadings; and such disability, 
doubtless, furnishes some plausibility of rea- 
son for the hearing of the question upon 
motion. But this mode of presenting it, 
which must be upon affidavits, oftentimes 
conflicting and irreconcilable, is most unsat- 
isfactory, and should not be entertained un- 
t less from unavoidable necessity, with a 
' view to ascertain the appropriate tribunal to 
hear and determine the cause. I am of opin- 
ion that no such necessity exists." He then 
proceeds to show that the plaintiff can avail 
himself of the objection to the jurisdiction 
at any stage of the trial, and that if, when 
the evidence is closed, it shall appear that 
the cause is such as not to come within the 
cognizance of the court, under the act, it 
will be its duty to instruct the jury that the 
court has no jurisdiction of the case, and to 
remand it back to the state court He fur- 
ther says: "The cause, therefore, in ques- 
tion, was properly instituted in the state 
court, leaving the only question for consid- 
eration, on this motion, as to the legal ef- 
fect of the removal; and, as to that, I am 
of opinion, inasmuch as the act of congress 
has been fully complied with, it is not prop- 
er, if it be. competent, for this court to de- 
termine, upon motion, the disputed jurisdic- 
tional facts, involving the right or legality of 
the removal; and that, inasmuch as the ques- 
tion of jurisdiction involving them cannot be 
raised upon the pleadings, the proper place to 
hear and determine ' them is on the trial, 
where the plaintiffs will be at liberty to take 
advantage of the objection." The same view 
was taken by the supreme court in Mayor v. 
Cooper, 6 Wall. [73 U. S.] 247, 234. * As the 
9FED.CAS.— 11 
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defendants, the company, Cisco and Macy, 
have complied strictly with the act of 1S6S, 
by setting out, in their petition, that they 
have a defence in the suit, arising under 
the constitution of. the United States and 
the laws of the United States, that aver- 
ment must be accepted as true, until it is 
disposed of on the trial of the case. It can- 
not be inquired into on the present motion, 
or even on a motion to remand the cause to 
the state court 

My conclusion, therefore, is, that the whole 
of this cause is in this court, as respects all 
the parties to it and all the subject matter in- 
volved in it; and that no part of it is now 
in the state court Any proceedings which 
are going on in the suit in the state court 
are void. Whether, as is alleged in an af- 
fidavit used on this motion, such proceed- 
ings are going on* or whether, as is claimed 
on the part of the plaintiff, whatever pro- 
ceedings, connected with the suit are now 
going on in the state com't are not proceed- 
ings in the suit, are not questions now pre- 
sented. 

As this court has jurisdiction of this suit, 
the next question is, whether the relief asked , 
for by this motion shall be granted. The pro- 
priety of the action of this court, either di- 
rectly upon a state «:ourt, or upon a party to 
a suit pending in this court, has been dis- 
cussed in various cases arising under the 
laws of the United States, in the courts of 
the United States. Under the 14th section 
of the judiciary act, before referred to, 
which provides that the courts of the United 
States shall have power to issue all writs 
which may be necessary for the exercise of 
their respective jurisdictions, and agreeable 
to the principles and usages of law, and in 
view of the general principles of - jurispru- 
dence, this court undoubtedly has power, 
with a view to the efficient exercise of its 
jurisdiction in this case, to resort to all » 
means that are proper to enforce its juris- 
diction. I refer, on this subject, to the case 
of Board of Com'rs of Knox Co. v. Aspinwall, 
24 How. [65 U. S.] 370, and to the case of 
Iliggs v. Johnson Co., 6 Wall. [73 U. S.] 16G. 
In the case last cited, a state court in Iowa 
has issued an injunction to restrain the levy- 
ing of a tax to pay a judgment recovered by 
one Riggs, in the circuit court of the United 
States for Iowa, against Johnson county, in 
Iowa, on certain bonds issred by that county. 
After the injunction had been issued, Riggs, 
by petition, applied to the said circuit court 
for a mandamus to the parties enjoined, who 
were officers of the state, to compel the levy- 
ing of a tax sufficient to pay the amount of the 
judgment In opposition to the application, 
the issuing of the injunction by the state 
court was set up. Riggs demurred to such an- 
swer, assigning, as cause of demurrer, in 
substance, that, after the rendering of the 
judgment by the circuit court, the state court 
had no jurisdiction to prevent him from us- 
: ing the process of; the .circuit court, by writ , 
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of mandamus, to collect his judgment The 
circuit court overruled the demurrer and 
Riggs carried the case, by writ of error, to 
the supreme court That court reversed the 
judgment and sustained the demurrer. It 
held, that the issuing of the mandamus by 
the circuit court, was to be regarded as a 
proceeding necessary to the exercise of the 
jurisdiction of the circuit court; that a cir- 
cuit court of the United States can issue a 
writ of mandamus, in all cases where it may 
be necessary, agreeably to the principles and 
usages of law, to the exercise of its jurisdic- 
tion; and that it can issue such a writ to an 
officer of a state. To the same effect are 
the cases of XJ. S. v. Council of Keokuk, 6 
Wall. 1.73 U. S.J 514, 518. The principle of 
those cases is, that this court has power to 
issue a writ of mandamus, and to do any 
other act of a kindred character, when neces- 
sary to the exercise of its jurisdiction. 
These cases are all based upon the early case 
of Mclntire v. Wood, 7 Cranch [11 U. S.J 504, 
which holds that the power of the circuit 
courts of the United States to issue the writ 
of mandamus, while it exists in cases where 
the issuing of the writ is necessary to the 
■exercise of its jurisdiction, is confined exclu- 
sively to such cases. In the opinion of the 
court in that case, delivered by Mr. Justice 
Johnson, the following language is used: 
"We are of opinion, that the power of the 
circuit courts to issue the writ of mandamus, 
is confined exclusively to those cases in 
which it may be necessary to the exercise of 
their jurisdiction. Had the 11th section of 
the judiciary act covered the whole ground 
of the constitution, there would be much 
reason for exercising this power in many 
cases wherein some ministerial act is neces- 
sary to the completion of an individual right 
arising under laws of the United States, and 
the 14th section of the same act would sanc- 
tion the issuing of the writ for such a pur- 
pose. But, although the judicial power of 
the United States extends to cases arising 
under the laws of the United States, the 
legislature have not thought proper to dele- 
gate the exercise of that power to its circuit 
courts, except in certain specified cases. 
When questions arise under those laws in 
the state courts, and the party who claims 
a right or privilege under them is unsuccess- 
ful, an appeal is given to the supreme court, 
and this*' provision the legislature has thought 
sufficient at present for all the political pur- 
poses intended to be answered by the clause 
of the constitution which relates to the sub- 
ject" The case just cited is the one upon 
which, under the 14th section of the judi- 
ciary act of 1789, it has been regarded as 
settled, that the remedy by a writ of manda- 
mus from a circuit court of the United States, 
is" to be invoked only where it is necessary 
to the exercise of the jurisdiction of the 
court Upon this subject, the remarks of 
Mr. Justice Woodbuiy, a very discreet and 
experienced judge, long in public life, in the 



case of "Ladd v. Tudor [Case No. 7.975J, are 
exceedingly apposite. An application was 
made to the circuit court of the United States 
for the district of Massachusetts, to issue a 
mandamus to a state court to remove a 
cause therefrom, under the act of 17S9, where 
the plaintiff was a citizen of Massachusetts 
and the defendant was a citizen of New 
Hampshire, and where the state court had re- 
fused to remove the cause. Mr. Justice 
Woodbury, in his opinion, says: "It may not 
be improper to add a few remarks more as 
to the use of this particular remedy in a case 
like this. Some doubt might exist whether 
a mandamus to a state court from this tri- 
bunal, organized under another government, 
was the proper remedy." He then cites the 
case, which has been referred to on this 
motion, of Spraggins v. County Court of 
Humphries, Cooke, 260, and says that that 
case seems to countenance the application 
before him. He also cites the case of Brown 
y. Crippin, 4 Hen. & M.* 173, and says, that, 
"although the marginal note of that case - 
says that a mandamus would lie from the cir- 
cuit court, no such opinion was there given; 
that it is only suggested whether a writ of 
certiorari might not lie from the circuit - 
court; and that the counsel strenuously con- 
tended that no mandamus would lie from the 
circuit court, and that the latter had no ju- 
risdiction over the case till it actually came - 
there." He then refers to the case of Mc- 
lntire v. Wood, 7 Cranch [11 U. S.J 504, and 
says, that although that case speaks gener- 
ally of the power of the circuit court to issue 
a mandamus, in order to sustain its jurisdic- 
tion, and although the decision in the case 
in Cooke rests on the power of superior courts 
to enforce their jurisdiction over inferior 
ones by mandamus, yet it is very question- 
able whether a case like the one then before 
him ought to be considered within that prin- 
ciple. He adds: "It is a correct principle 
between inferior and superior courts of the 
same government, but difficult to be upheld 
between courts established by separate gov- 
ernments. If necessary to decide on this, it 
might require more grave consideration, be- 
fore sustaining it *n cases like this, because, 
being a mode of redress very likely to lead 
to jealousies and collisions between the states 
and general government of a character any 
*hing but desirable." 

It is apparent, therefore, that this one idea 
runs through all the cases— that the remedy 
by mandamus will not be exercised by the 
courts of the United States, except where it 
is necessary to their jurisdiction. On this 
principle, in a case of removal like the pres- 
ent, no mandamus is necessary to the exer- 
cise of the jurisdiction of this court This . 
principle, embodied in the 14th section of the 
judiciary act of 1789, is carried, in spirit, 
into the 5th section of the act of March 2, 
1793 (1 Stat. 334, 33o), which provides that 
no writ of injunction shall be granted by 
a court of the United. States, "to stay pro 
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ceedings !n any court of a state." This pro- 
vision was intended by congress to prevent 
conflicts between the state courts and the 
federal courts, in cases where such conflicts 
were not absolutely necessary. Where a 
case goes up to the supreme court, from a 
state court, under the 23th section of the ju- 
diciary act of 17S9, and it is necessary to the 
exercise of the jurisdiction of the supreme 
court, that it should issue any particular pro- 
cess, of course it will issue it; and so this 
court, where it is necessary to issue any pro- 
cess, will do so. It issued a mandamus in 
the case of Murray v. Patrie [Case No. 9,967], 
because the issue of the writ was regarded 
as necessary to the exercise of the jurisdic- 
tion of this court, with a view to secure a 
return to the writ of error. 

In analogy to this principle, I do not re- 
gard it as proper to grant the order asked 
for in this" case. Such an order is not nec- 
essary to the exercise of the jurisdiction of 
this court On the general principles of comi- 
ty, irrespective of the act of 1793, if this case 
Is a case which the state court regards as still 
remaining in that court, and this court shall 
issue an order restraining the plaintiff, under 
pains and penalties, from proceeding in 
the suit in the state court, the state court 
may grant an order to restrain the defend- 
ants, under pains and penalties, from pro- 
ceeding in the suit in this court While the 
issuing of no process appropriate to a suit 
and necessary to properly maintain the ju- 
risdiction of this court, will ever be inter- 
mitted by this court, this court will always 
sedulously abstain from inviting any of those 
conflicts which have a tendency to arise, un- 
der our mixed system of government, be- 
tween the federal and the state courts. We 
have proceeded for eighty years with very 
few of such judicial conflicts, and, with dis- 
cretion, they may generally be avoided. En- 
tirely irrespective, therefore, of the act of 
1793, my judgment is against the propriety 
of granting the order asked for. 

But there is a further ground which seems 
to me conclusive against the motion. If 
this cause is, in fact, in the state court, this 
court is absolutely prohibited, by the act of 
1793, from staying the proceedings in the 
state court If this cause is not in the state 
court, every thing that is going' on there, in 
the way of proceedings in the suit, is an ut- 
ter nullity and it is, certainly, not becoming 
for this court to stay proceedings which this 
court declares to be null and void. It would 
hesitate long before it would stay void pro- 
ceedings in a state court The state court, 
It is to be assumed, regards the proceedings 
now going on in this court, in this suit, as 
null and void; but it is not to be assumed 
that the state court would undertake to re- 
strain the defendants from carrying on such 
null and void proceedings. It has not done 
any thing of the kind as yet, and it would, 
doubtless, regard such a proceeding as out- 
side of its proper province. So far as ap- 



pears to this court, the action of the state 
court, in this matter, has been entirely un- 
exceptionable, as respects this court, or any 
action of this court The point upon which 
Mr. Justice Barnard placed his decision* in 
the state court, in this case, is one upon 
which I am clearly of opinion that he was 
wrong; but it is a question as to the con- 
struction of a statute, on which judges and 
courts often differ in opinion. 

Irrespective of the views already present- 
ed, if this suit is an existing proceeding in 
the state court, this court is inhibited, by 
the 5th section of the act of March 2, 1793, 
from granting an injunction to stay such 
proceeding. The statute uses, indeed, the 
words, "a writ of injunction;" but the spirit 
of it is, that this court shall not in any man- 
ner stay a proceeding in a court of a state. 
It is not an inhibition merely against is- 
suing an injunction in the shape of a writ 
injunction, mandamus, or prohibition, direct- 
ed to the state court itself, but it has been 
construed always as an inhibition against 
staying a party from conducting such pro- 
ceedings in a state court Such was the 
view of this court in the case of City Bank 
of New York v. Skelton [Case No. 2,739], 
where this court was asked to stay a defend- 
ant from taking further proceedings in a 
suit which he had brought in a state court. 
This court says: "There is an impediment 
to the enforcement of that principle by this 
court in the case now before it One of the 
suits pending, against which the plaintiffs 
ask relief, is prosecuted in the state court of 
chancery, and this court is clothed with no 
power to restrain or interfere with a suit 
so situated. A court of the United States, 
in executing a jurisdiction vested in it, may 
undoubtedly act upon parties who are suitors 
in a state court in relation to the same sub- 
ject-matter, so far, at least, as to compel 
their submission to such judgment as the 
United States court may render in a case of 
which It" has cognizance. But, even then, 
it cannot interdict iheir prosecuting their suit 
in a state court, much less control any action 
pending in such court It is understood 
that the state courts uniformly adopt the 
same doctrine in respect to courts of the 
United States." In the order made in that 
case, this court declared, that the proceed- 
ings in the state court were not within the 
cognizance of this court or subject to its 
control, and, therefore, it issued an injunc- 
tion merely restraining the defendant from 
further prosecuting suits brought by him 
in this court, until the suit in the state court 
should be decided. 

It results, from these views, that although 
this suit has been properly removed to this 
court, and is now pending here, it is not a 
proper exercise of the judicial power of this 
court to grant the order asked for. The mo- 
tion is, therefore, denied. 

[NOTE. For subsequent litigation between 
these parties, see Cases Nos. 4,828-4,S30.] 
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FISK v. UNION PAO. R. CO. et al. 

[S Blatehf. 243; 13 Int. Rev. Rec. 77; 3 Alb. 
Law J. 156; 5 Am. Law Rev. 566.] 1 

Circuit Court, S. D. New York. Feb. 13, 1871. 

Removal op Causes — Averment of Cause Speci- 
fied ix Act op July 27, 1S68— Trial ox Affi- 
davit ox Motion to Remand — Separate Peti- 
tions — Opposition — Subsequent Proceedings 
in State Court — Other than Federal Ques- 
tions—Parties. 

1. Where a petition for the removal of a suit 
into this court, under the act of July 27, 1868 
(15 Stat. 226), avers that the suit has been 
brought for a cause of action specified in the 
act, the question whether it has been brought 
for such a cause of action, cannot be tried on 
affidavit, on a motion to remand the cause. 
Per Nelson, Circuit Justice. 

2. Under that act, all the parties who claim 
the right of removal need not join in one pe- 
tition; but they may petition for the removal, 
as they are served with process, or otherwise 
brought into court. Per Nelson, Circuit Jus- 
tice. 

[Cited in Pond v. Sibley, 7 Fed. 137.] 

3. The application to the state court, on the 
petition, is ex-parte, no notice of presenting it 
to the state court need not be given, and no af- 
fidavits can be read before the state court, in 
opposition. Per Nelson, Circuit Justice. 

[Cited in Stevens v. Richardson, 9 Fed. 194; 
Whelan v. New York, L. E. & W. R. Co., 
35 Fed. 865; Strasburger v. Beecher, 44 
Fed. 213.] 

4. When the removal has been initiated, by 
the presentation of a petition by one or more 
of the defendants, and a compliance with the 
act, it is not competent for the state court to 
take any proceedings in the suit, other than to 
perfect the removal, as other defendants may 
appear and present their petitions. Per Nelson, 
Circuit Justice. 

[Cited in Johnson v. Brewers* Fire Ins. Co., 
51 Wis. 589, 8 N. W. 297, and 9 N. W. 
657; Sharp v. Gutcher, 74 Ind. 364.] 

5. The fact that questions may arise, in the 
course of the litigation, besides those under the 
acts of congress, and which depend upon gen- 
eral principles of law, cannot withdraw the 
cause from the jurisdiction of the federal courts. 
Per Nelson, Circuit Justice. 

[Cited in Tennessee v. Davis, 100 U. S. 294; 
Mackaye v. Mallory, 6 Fed. 751.] 

6. Nor can the suit be withdrawn from such 
jurisdiction, by joining defendants who are not 
within the limitation prescribed by the statute 
with those who are within such limitation. Per 
Nelson, Circuit Justice. 

In equity. This case came before the court 
on a motion by the plaintiff [James Fisk, Jr.] 
to remand the case to the state court, and 
on a motion by the defendants to dissolve 
an injunction which had been granted in the 
suit, by the state court, on the 17th of July, 
1S6S, before any proceedings had been taken 
for the removal of the suit. For the prior 
proceedings in the suit, see Fisk v. Union 
Pac. R. Co. [Case No. 4,827]. The injunction 
was one restraining the defendants from re- 
moving, or allowing to be removed, from the 
state of New York, any of the books, paper's, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
5 Am. Law Rev. 566, contains only a partial 
report.] 



money or other property of the Union Pa 
cific Railroad Company, or of the Credit 
Mobilier of America, until the further order 
of the court. 

Edwin W. Stoughton and David Dudley 
Field, for plaintiff. 

Samuel J. Tilden, James Emott and Clar. 
ence A. Seward, for defendants. 

Before NELSON, Circuit Justice, and 
BLATCHFORD, District Judge. 

NELSON, Circuit Justice. A bill was filed 
in this case, in the supreme court of the 
state, by the plaintiff, against the Union Pa- 
cific Railroad Company, the Credit Mobilier 
of America, a corporation of Pennsylvania, 
and twenty-two other persons. It was filed 
in the forepart of July, 1868. The precise 
date is not given, nor is the time when it 
was served upon the respective defendants, 
On 3d of August following, six of the defend- 
ants, the Union Pacific Railroad Company, 
John J. Cisco, William H. Macy, Charles A. 
Lambard, Sidney Dillon and Thomas C. Du- 
rant presented a petition to the court to 
remove the cause to the circuit court of the 
United States for the southern district of 
New York, under an act of congress passed 
July 27, 1S68 (15 Stat. 226). The act pro- 
vides, that any corporation, or any member 
thereof, other than a banking corporation, 
organized under a law of the United" States, 
and against which a suit at law or in equity 
has been or may be commenced in any court 
other than a circuit or district court of 
the United States, for any liability or 
alleged liability of such corporation, or 
any member thereof, as such member, may 
have such suit removed from the court 
in which it may be pending to the prop- 
er circuit or district court of the United 
States, upon filing a petition therefor, veri- 
fied by oath, either before or after issue 
joined, stating that they have a defence aris- 
ing under or by virtue of the constitution 
of the United States, or any treaty or law of 
the United States, and offering good and 
sufficient surety for entering in such court, 
on the first day of its session, copies of all 
process, pleadings, &c, and doing such other 
appropriate acts as are required to be done 
by an act of congress passed July 27, 186G 
[14 Stat 306]; and that it shall be thereupon 
the duty of the court to accept the surety 
and proceed no further in the suit: and that 
the said copies being entered as aforesaid in 
such court of the United States, the suit 
shall then proceed in the same manner as if 
it had been brought there by original process. 

The petition presented to the supreme 
court of the state conformed in all respects, 
substantially, to the provisions of the act. 
Some question is made on the part of the 
learned counsel for the plaintiff, whether the _ 
suit is brought against the defendants for a 
liability, or an alleged liability, of the Union 
Pacific Railroad Company, or of any of its 
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members as such; and it is claimed, that 
a critical examination of the bill of com- 
plaint will show this not to be the fact My 
examination of it has led to a different con- 
clusion. If it had been otherwise, however. 
I am of opinion it would not have deprived 
the defendants of the benefit of the act; that 
is, if it had not appeared affirmatively on 
the face of the bill that the suit was against 
them for such liability. The defendants have 
averred, in their petition, that the suit has " 
been brought against tl^m for such cause 
of action; and, if a question is to be made 
upon the allegation, it must be settled at 
the trial, and not on affidavits. 

The 3d section of the act of March 2, 1833 
<4 Stat 633), provides, that, in any case 
where a suit is brought, in a state court 
against an officer of the United States, or 
other person, for or on account of any act 
done under the revenue laws of the United 
States, or under color thereof, it shall be 
lawful for the defendant, at any time before 
trial, upon a petition to the circuit court of 
the United States, setting forth the nature of 
the suit, and verifying the petition, &c, to 
remove the suit to that court, and that the 
cause shall be entered on the docket of that 
court This act, like the one before us, has 
a limitation upon the privilege of removal. 
The suit must be against a person for or 
on account of an act done under the revenue 
laws of the government, or under color there- 
of. It cannot be doubted, however, that if 
no such fact appeared in the declaration, 
and it was simply for an assault and battery, 
he could remove the cause, by setting forth 
in his petition that the suit was for the caust* 
stated in the act; otherwise, the statute 
could always be evaded by the pleader. I 
had occasion to examine this third section at 
large in Dennistoun v. Draper [Case No. 3,- 
804], and refer to the case for my views in 
' respect to its provisions. 

The only question in this case arising out 
of the act of July 27, 18G8, that involves any 
difficulty, is that in respect to the parties 
claiming the right to a removal. Are all 
of them obliged to join in the petition, or 
may they not apply for it as they are served 
with process, or otherwise brought into 
court? In my judgment, they need not all 
join at the time of presenting the petition, 
but each, or as many as may see fit, may, 
without waiting, present the petition, and 
otherwise comply with the requirements of 
the act I perceive no well grounded objec- 
tion to this practice, but, on the contrary, 
it may be attended with convenience, and 
can work no prejudice to either party. 

The learned counsel for .the plaintiff seem 
to suppose that the solicitor is entitled to no- 
tice of the time and place of the presenting 
of the petition. But this is an error. The 
act prescribes no such practice, and it is oth- 
erwise under all the previous statutes provid- 
ing for removals. Ko affidavits can be read 
before the state court, in opposition. The ap- 



plication on the petition is ex parte, and de- 
pends upon the papers upon which it is found- 
ed, and, if they are regular and conform to 
the requirements of the statute, the court has 
no discretion— the act is peremptory. 

I am, also, of "opinion, that, when one or 
more of the defendants have presented a peti- 
tion and conformed in all respects to the act, 
and thus initiated the removal, it is not com- 
petent for the state court to take any pro- 
ceedings in the cause, other than to perfect 
the removal as other defendants may appear 
and present their petitions. There may, as 
in the present case, be numerous defendants, 
and considerable intervals of time between 
the service of the process, and where it woidd 
be expedient that each should be at liberty to 
take the necessary steps to remove the cause 
so far as he is concerned and, in the mean- 
time, it would be unfit and might be a use- 
less waste of time and expense, to all parties 
concerned, to proceed in the lititgation until 
the question of jurisdiction was determined. 

I agree with the views of the counsel for 
the defendants, that the fact, that questions 
may arise, in the course of the litigation, be- 
sides those under the acts of congress, and 
which depend upon general principles of law, 
cannot withdraw the cause from the juris- 
diction of the federal courts. This principle 
was settled in Osborn v. Bank of U. S., 9 
Wheat [22 U. S.] 738, and has been recog- 
nized as the settled law of the court ever 
since. Nothing can be added to the conclu- 
siveness of the reasoning of Chief Justice 
Marshall upon the point, in that case. He 
observes: "If this were sufficient to with- 
draw a case from the jurisdiction of the fed- 
eral courts, almost every case, although in- 
volving the construction of a law, would be 
withdrawn, and a clause in this constitution 
relating to a subject of vital importance to 
the government, and expressed in the most 
comprehensive terms, would be construed to 
mean almost nothing. There is scarcely any 
case, every part of which depends on the con- 
stitution, laws or treaties of the United 
States." 

For the same reasons, I am of opinion, that 
the joining of defendants in a suit, not 
within the limitation, as prescribed by the 
act, with those who are, cannot be permitted 
to withdraw the cause from the jurisdiction 
of the federal courts. If this were admitted, 
the privilege extended to the parties setting 
up a right under the constitution and laws of 
the United States, would, in most, if not in 
every instance, be defeated. Indeed, if any 
such principle could be admitted, most of 
these acts of removal, depending principally 
upon the subject matter, and intended to se- 
cure the interpretation of the constitution 
and laws of the United States, at the original 
hearing, to its own judiciary, would be futile 
and worthless. 

The act of 1833, which provides for the re- 
moval of suits against an officer of the Unit- 
ed States, or other person, for acts done un- 
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der the revenue laws, could be readily evad- 
ed, by joining one or more persons with him 
not acting in that capacity. If these outside 
parties are deemed material, or are really ma- 
terial, to a complete remedy in behalf of the 
plaintiff, they must be regarded as subordi- 
nate and incidental to the principal litiga- 
tion in respect to which the act of congress 
has interposed the remedy of removal. In 
this way, the right of the parties to have 
then* defence under the constitution or laws 
of the United States, tried in the federal 
courts, is secured, and, at the same time, the 
remedy of the plaintiff is unimpaired. 

It appears, from the papers before me, that 
a second petition was presented to the state 
court by all the defendants not included in 
the first, on the 27th of March, 18G9, and the 
proper order entered for the removal. There 
appears to have been a full compliance with 
the terms of the act. It is objected, that the 
judge before whom the petition was present- 
ed, was not sitting in court but at chambers, 
when the papers were presented and the or- 
der of removal made. But, the anidavits be- 
fore me show that the proceedings took place 
before the supreme court It also appears, 
that the order, duly certified by the clerk of 
the court, which had been served on the op- 
posite attorneys, was produced before Judge 
Blatchford, on the return to the alternative 
mandamus, by the counsel for the defendants 
in that proceeding, who suggested that the 
motion for the peremptory writ was incon- 
sistent with that order, and that, if the order 
was inoperative, the peremptory writ was un- 
necessary. 

The clerk will enter an order in conformity 
with this opinion, if Judge BLATCHFORD 
concurs in the result, and will also enter an 
order, on the motion of the defendants, to 
dissolve the injunction of July 17th, 1868, 
granted by the state court. 

BLATCHFORD, District Judge. I concur 
in the result, that the motion of the plaintiff 
to remand the cause to the state court must 
be denied, and the injunction of July 17th, 
1868, be dissolved. * 

[NOTE. For subsequent proceedings, see 
Cases Nos. 4,S29 and 4,830.] 



Case Wo. 4,829. 

FISK v. UNION PAC. R. CO. et al. 

[8 Blatchf. 299.] l 

Circuit Court, S. D. New York. March 24, 
1S71. 

Removal of Causes — Bmxgjxg in New Parties 
after Removal — Failure to Declare against 
All Defendants— Election as to Proceeding 
at Law ok in Equity. 

1. A suit was commenced in a state court, 
and removed into this court under the provisions 
of the act of July 27, 1S08 (lu Stat. 226). The 
plaintiff then tiled a bill in this court in the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



suit, naming as a party defendant a person 
who was not a party to the suit as brought in 
the state court. The defendants moved, for that 
reason, to take the bill from the files: Held, 
that the motion must be granted. 

2. The plaintiff also filed a declaration against 
some, but not all, of the persons named as de- 
fendants in the suit as brought in the state 
court, containing allegations found in the com- 
plaint in the suit as so brought, and asking re- 
lief thereon which it would have been proper 
for the state court to grant in the suit thereon, 
against the defendants liable thereon, such re- 
lief being relief properly grantable in this court 
only in a suit at law. The defendants moved 
to take the declaration from the files: Held, 
that the motion must be denied. 

[Cited in Railway v. Stringer, 32 Ohio St 
485.] 

3. Held, also, that the plaintiff could not be 
compelled to elect whether to proceed at law 
or in equity in this court, but that, in addition 
to proceeding with his suit at law by such dec- 
laration, he could at the same time proceed by 
bill in equity for equitable relief, founded on al- 
legations in substance the same as allegations 
contained in the original complaint in the state 
court. 

[Cited in La Mothe Manuf'g Co. v. National 
Tube-Works Co., Case No. 8.033: Thome 
v. Towanda Tanning Co., 15 Fed. 291; 
Schneider v. Foote, 27 Fed. 583.] 

This is the suit which was before the court 
in Fisk v. Union Pac. R. Co. [Case No. 
4,827], and again, Id. [Case No. 4,828], The 
plaintiff [James Fisk, Jr.], after the denial 
of his motion to remand the cause to the 
state court, filed in this conrt a bill in equity 
against the persons named as defendants in 
the suit as brought in the state court, and one 
other person, and, also, a declaration against 
some, but not all, of the persons named as 
defendants in the suit as brought in the 
state court. Thereupon, the defendants maae 
the motions referred to in the opinion of the 
court 

Edwin W. Stoughton and David Dudley 
Field, for plaintiff. 
James Emott, for defendants. 

BLATCHFORD, District Judge. (1.) As 
to the motion to take from the files the bill 
in equity, "because one Davis is named as a 
party defendant therein who is not a party 
to the action commenced in the state court 
and removed to this court" This motion 
must be granted, in any aspect of the case. 
If the entire suit, as to all the defendants 
named as such in the original summons in 
the state court, was removed into this court, 
in August, 1868, it was not so removed as to 
Davis, because he was not named as a de- 
fendant in such original summons, nor does 
his name appear as that of a defendant in 
the suit, in any of the papers, until the 23d 
of March, 1869. If the suit is not removed 
as to any defendant until such defendant 
petitions the state court for the removal of 
the cause, then this suit is not removed as to 
Davis, for the reason that he never has peti- 
tioned for such removal. 

(2.) As to the motion to take the declara- 
tion from the files, "on the ground that it 
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does not include or name as defendants to 
the action which it purports to commence 
all the persons who are defendants to the 
original action, and because it does not con- 
form to the form of the action in the state 
court" This motion is denied. The alle- 
gations contained in the declaration are, in 
substance, contained in the original com- 
plaint in the state court, and the relief asked 
in the declaration, on such allegations, is 
relief which it would have been proper for 
" the state court to grant in the suit on such 
allegations, against such of the defendants 
as should have been found to be liable there- 
on. Only such defendants as are sought to 
be made liable on such allegations are made 
defendants in such declaration. On the al- 
legations in the declaration the plaintiff asks 
for such relief as is properly grantable in 
this court only in a suit at law. 

(3.) As to the motion "that the plaintiff be 
ordered to elect whether he will proceed at 
law or in equity, by declaration or bill, to 
discontinue all other proceedings than those 
which he shall elect, and to continue one 
suit or action only against the defendants 
originally sued by him in the state court'' 
This motion is denied. In addition to pro- 
ceeding with his suit at law in this court 
by such declaration, he may proceed in this 
court at the same time by bill in equity, for 
what is properly equitable relief, t founded 
on allegations to be contained in such bill, 
in substance the same as allegations con- 
' tained in the original complaint in the state 
court 

(4.) As to the motion "that the order to 
answer said bill and rule to plead to, said 
declaration be vacated." The motion that 
the order to answer the bill be vacated is 
granted. The motion that the rule to plead 
to the declaration be vacated is denied, ami 
the defendants are granted thirty days from 
the service of a copy of the order to be en- 
tered hereon to plead or demur to .said decla- 
ration. 

An order will be entered in conformity 
with the foregoing decisions. 

[NOTE. In March, 1873, an injunction was 
issued against the Credit Mobilier of America, 
one of the defendants in this suit to stay cer- 
tain proceedings in the state court See Case 
No. 4,830.3 

Case JSTo. 4,830. 

FISK v. UNION PAC. R. CO. et al. 

[10 Blatchf. 518.] * 

Circuit Court, S. D. New York. March 8. 
1S73. 

Injunction— Restraining Proceedings in State 
Court— Act of March 2, 1793— Efforts of Cor- 
poration—Defendant to Secure its Dissolu- 
tion. 

1. A corporation, defendant in a suit in equi- 
ty, and which might be held liable to respond 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



pecuniarily to the plaintiff, in the suit, and 
which had made one attempt to procure its 
own dissolution, was enjoined from taking any 
proceedings for its own dissolution, or for the 
appointment of a receiver of its effects, or for 
the distribution thereof among its stockholders, 
or any other persons, and from making any 
distribution or transfer of any of its effects. 
[Distinguished in Kessler v. Continental O. 
& I. Co., 42 Fed. 259.] 

2. The provision of section 5 of the act of 
March 2, 1793 (1 Stat 334, 335), that a writ 
of injunction shall not he granted to stay pro- 
ceedings in any court of a state, has application 
only to proceedings commenced in a court of a 
state before the proceedings are commenced in 
the federal court 

[Cited in State Lottery Co. v. Fitzpatrick, 
Case No. 8,541; Hamilton v. Walsh, 23 
Fed. 420; Wagner v. Drake, 31 Fed. 851; 
Sharon v. Terry, 36 Fed. 365; Frishman 
v. Insurance Co., 41 Fed. 449; Texas & P. 
Ry. Co. v. Kuteman, 54 Fed.. 551; Abeel 
v. Culberson, 56 Fed. 333; President of 
Bowdoin College v. Merritt, 59 Fed. 7.] 

3. Under the power given to the federal 
courts, by section 14 of the act of September 
24 1789 (1 Stat. 81, 82), to issue all writs 
which' may be necessary for the exercise of 
their respective jurisdictions, it may properly 
be considered as necessary for the continued 
exercise of the jurisdiction of a federal court 
over a corporation, that the corporation should 
be restrained from taking steps, in a state court, 
to put itself out of existence. 

[Cited in State Lottery Co. v. Fitzpatrick, 
Case No. 8,541.] 

[This was a bill in equity by Lucy D. Fisk, 
as executrix, etc., of James Fisk, Jr., the 
original plaintiff in this suit (see Cases Nos. 
4,827-4,829), against the Union Pacific Rail- 
road Company, the Credit Mobilier of Amer- 
ica, and others. It was shown that the Cred- 
it Mobilier of Ajnerica had commenced pro- 
ceedings in the state court for the purpose 
of effecting its dissolution. The plaintiff 
prays for an injunction to restrain said cor- 
poration from any further attempts to evade 
the jurisdiction of the court] 

David Dudley Field, for plaintiff. 
James Emott and Albeit Sticlaiey, for de- 
fendants. 



- BLATCHFORD, District Judge. It ap- 
pears from the papers that the profits grow- 
ing out of one of the contracts must have 
reached those who received them through 
the medium of the Credit Mobilier of Amer- 
ica, as assignee and owner of such contract, 
so as tp make that corporation, as such, lia- 
ble to respond in this suit to the plaintiff, 
and to those on whose behalf the suit is 
brought, and to the Union Pacific Railroad 
Company, as creditors of such corporation, 
for such profits, if any defendant is liable 
so to respond. It also satisfactorily ap- 
pears, that the Credit Mobilier of America 
has some property, and that it has made one 
attempt to procure its dissolution. The prop- 
erty of corporations is held in trust for cred- 
itors, and may be pursued by them into 
whosesoever hands it may come, as well aft- 
er as before the dissolution of the corpora- 
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tion, unless it may have come to the hands 
of bona fide purchasers. Hence, the capital 
stock of a corporation is deemed a trust 
fund for all the debts of the corporation, 
and no stockholder can entitle himself to 
any dividend or share of such capital stock, 
until all the debts are paid. If the capital 
stock should be divided, leaving any debts 
unpaid, every stockholder, receiving his 
share of the capital stock, would, through a 
remedy in equity, be held liable pro rata to 
contribute to the discharge of such debts 
out of the fund in his hands. Upon the prin- 
ciple, that the property of a corporation is 
held by its officers in trust, to be applied to 
the discharge of the legal debts of such cor- 
poration, courts of equity interfere to re- 
strain such officers from applying such prop- 
erty to any illegal purpose, and to compel 
restitution when any jllegal application 
has been made. 2 Story, Eq. Jur. §§ 1252, 
1252a. The pursuit of the stockholders may 
make it necessary to retain jurisdiction over 
the corporation. It cannot be permitted, 
that, after jurisdiction, in this suit, over this 
corporation has been acquired hy this court, 
the corporation should be suffered to take 
steps to evade such jurisdiction by procur- 
ing its own dissolution. 

The provision of section 5 of the act of 
March 2, 3793 (1 Stat. 334, 335), that a writ 
of injunction shall not be granted to stay 
proceedings in any court of a state, has nev- 
er been held to have, and cannot properly be 
construed to have, any application except 
to proceedings commenced in a court of a 
state before the proceedings are commenced 
in the federal court. Otherwise, after suit 
brought in a federal court, a party defend- 
ant could, by resorting to a suit in a state 
court, defeat, in many ways, the effective 
jurisdiction and action of the federal court, 
after it had obtained full jurisdiction of per- 
son and subject-matter. Moreover, the pro- 
vision of the act of 1793 must be construed 
in connection with the provision of section 
14 of the act of September 24, 1789 (1 Stat 
81, 82), that the federal courts shall have 
power to issue all writs which may be neces- 
sary for the exercise of their respective ju- 
risdictions. It may properly be considered 
as necessary for the continued exercise of 
the jurisdiction of this court over the corpo- 
ration in question, that it should be restrain- 
ed from taking steps, in a state court, to put 
itself out of existence. 

The injunction asked for is proper, to re- 
strain the corporation from taking any pro- 
ceedings for its own dissolution, or for the 
appointment of a receiver of its effects, or 
for the distribution thereof among its stock- 
holders, or any other persons, and from 
making any distribution or transfer of any 
of its effects. If this injunction shall at any 
time interfere with the doing by the corpora- 
tion of anything which it ought properly to 
be allowed to do, application may be made to 
modify it 
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EISK et al. v. WEST BRADLEY & GARY 
MANUF'G CO. 
[19 O. G. 545.] 

Circuit Court, S. D. New York. April 29, 

1S80. 

Patents — Bill Taken pro Confesso— Pkoof of 
Damage — Nominal Damages — Costs. 

1. Where a bill is taken pro confesso and the 
case referred to a master to ascertain the com- 
plainants* damages and the defendants' profits 
arising from infringement of a patent, and the 
complainants fail to make satisfactory proof 
thereof before the master, he can report only 
nominal damages against the defendants. 

2. In such case, if the complainants except 
to the master's report, and their exceptions are 
overruled by the court, they will be allowed 
costs to and including the interlocutory decree; 
but the defendants will be allowed costs there- 
after, the one to be set off against the other to 
the extent of its amount, and the excess to be 
recovered of the party against whom it exists. 

Master's report: This case does not 
come to the master after a final hearing 
upon pleadings and proofs, but upon a decree 
entered under an order taking the bill pro 
confesso. The decree therefore does not in- 
form the master precisely in what the in- 
fringement consists or what particidar sus- 
pender-ehds made and sold by the defendant 
come within the reference to ascertain the 
damages sustained by the plaintiffs or the 
profits made by the defendant The plain- 
tiffs have produced before the master three 
several exhibits, marked, respectively, "C," 
"F," and "Y," alleged to have been pur- 
chased from the defendant, and which they 
claim infringe the patents upon which this 
suit is brought, and for the manufacture and 
sale of which and others like them damages 
are claimed. The infringement is denied by 
the defendant Experts have been exam- 
ined before the master upon this point, and, 
as is usual in such cases, differ in opinion. 
It is not deemed necessary hy the master to 
determine this question of difference, for in 
the view of the case taken by him it is imma- 
terial. The complainants have been unable 
to show satisfactorily what number of sus- 
pender-ends like Exhibits C, Y, and F the 
defendant has made and sold, and hence no 
information is furnished upon which any 
estimate can be made either of the profits, 
if any, made by the defendant or of any 
damages sustained by the complainants. 
The master is compelled, therefore, to report 
that the complainants are entitled to recover 
but the nominal damages of six cents. 

W. A. Coursen, for plaintiffs. 

M. B. Andrus, for defendant 

BIATCHFOKD, Circuit Judge. I see no 
sufficient grounds for interfering with tlie 
report of the master in this case, and the 
plaintiffs' exceptions to the report are over- 
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ruled. The plaintiffs are entitled to the costs 
of the cause to and including the interlocu- 
tory -decree, and the defendant is entitled to 
recover its costs from and after such decree, 
the one bill to be set off against the other 
and the difference to be recovered by the 
party against whom it exists. 



tflSKE (BOSTON MANOT'G- 00. v.). See 
Case No. 1,681. 



Case Wo. 4,831. 

FISKE v. HUNT. 

[2 Story, 582.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1843. 

. Bankruptcy — Restraining Proceedings in State 
Couut — Collection op Judgment — Dis- 
cretion op the Court. 

1. A. sued B., pnd trustees, in October, 1843, 
in assumpsit, and as no defence existed, B. 
was, with his consent, defaulted. The cause 
was then continued for two successive terms, in 
order to ascertain whether the trustees had any 
ejects, when, no application having been made 
to take off the default, or to stay the proceed- 
ings, a final judgment was rendered against B. 
on May 26th, 1843, and execution issued on 
June 22d, 1843, and was levied on the real es- 
tate attached. On January 25th, 1843, B. pe- 
titioned for the benefit of the bankrupt act, 
and was declared a bankrupt on March 14th, 
1843. C. was appointed his assignee on April 
7th, 1843, and obtained from the district judge 
a writ of injunction to restrain B. from pro- 
ceeding in his suit, which was dissolved on the 
application of B. on April 2Sth, 1S43. This bill 
was then brought, praying the court to set aside 
the judgment, and to order the moneys levied 
upon to be paid over to the assignee, and for 
other relief. It was held, that, as the default 
was entered before the bankruptcy of B., and 
was entered without surprise, mistake, or fraud, 
but with the consent of B., and as no applica- 
tion had ever been made to take it off, that 
there was no good ground to set aside the judg- 
ment. 

[Cited in Cogseshall v. Potter, Case No. 2,955; 
Crapo v. Kelly, 16 Wall. (83 U. S.) 638.] 

2. It was also held, that, as the suit brought 
in the district court was not identical with the 
bill in the present case, the decision therein 
could not be pleaded as a flat bar; " but since 
the relief asked of this court was a matter in 
its sound discretion, and not of right, that the 
decision operated strongly to influence it in re- 
fusing to interfere in the matter. 

3. The doctrine in Ex parte Foster [Case No. 
4,960] affirmed. 

[Cited in Hubbard v. Hamilton Bank, 7 
Mete. (Moss.) 344.] 

Bill in equity [by Augustus H. Fiske, as-. 
signee, against Lyman Hunt]. The material" 
facts set forth in the bill and admitted in 
the answer, sufficiently appear in the opin- 
ion of the court. A general replication to the 
answer was put in; but no evidence was 
taken by either side, and the cause was, 
therefore, argued upon the bill and answer. 

Rand, for assignee. 

B. It. Curtis, for defendant. 

1 [Reported by William W. Story, Esq.] 



STORY. Circuit Justice. The statement of 
the material facts in the present case may be 
thus briefly given. The creditor, Hunt, sued 
the bankrupt Healey, in assumpsit, on a 
writ of attachment, on which real estate was 
attached, and the trustees were summoned, 
in the state court of common pleas for Suf- 
folk county, returnable to the October term, 
1S42; and no defence then existing, the de- 
fendant Healey was, with his own consent, 
defaulted. The cause was then continued 
to the next January term of the same court, 
1843, in order to ascertain, whether the trus- 
tees, or some of them, had any effects; and 
it was again continued, for the same purpose, 
to the April term of the same court At the 
April term, no application having been made 
to the court of common pleas to take off the 
default, a final judgment was rendered 
against the defendant Healey, on the 26th 
day of May, 1843. In the intermediate time, 
to wit, on the 25th day of January, 1S43, 
Healey petitioned the district court for the 
benefit of the bankrupt act, and on the 14th 
day of March, 1843, he was accordingly de- 
clared a bankrupt; and upon the 20th day 
of the same month, Fiske (the plaintiff) was 
appointed the assignee of his estate. On the 
7th of April, before the judgment was taken, 
the assignee* made an application to the dis- 
trict judge for a writ of injunction against 
the defendant, Hunt, that he might be re- 
strained from further prosecuting his said 
suit, which was granted upon a hearing ex 
parte on the same day. Hunt afterwards 
made an application to the court to dissolve 
the injunction, so granted; and upon the 
hearing of the case, on the 28th of April, 1843, 
the injunction was dissolved by the district 
court; and on the 26th of May, 1843, the judg- 
ment was entered in the suit in the court of 
common pleas. No application was made to 
the court of common- pleas, at any time be- 
fore the judgment, to take off the default, 
or to stay the proceedings or judgment An 
execution was issued on the judgment on 
the 22d of June, 1843, and by levies thereon 
the execution was satisfied for about 
$4463.9S. The bill seeks to set aside the 
judgment as a fraud upon the bankrupt, and 
to have the moneys and property levied and 
received upon the execution paid over and 
reconveyed to the assignee, and for other 
relief. 

The case, then, for the purposes of the 
argument, stands for consideration upon the 
following points: * (1.) Whether the assignee 
is entitled to any relief, in a case where, 
before the bankruptcy, the judgment debtor 
hasvoluntarilyconsentedto be defaulted; and 
of course, where, in a legal sense, he is out 
of court, and has no day either for appear- 
ance or pleading in the court (2.) Whether 
it will make any difference in the case, that 
the judgment has been rendered after the 
bankruptcy, with a full knowledge thereof. 
(3.) Whether it will make any difference, that 
the assignee has full knowledge of the pro- 
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ceedings in the court, where the suit is pend- 
ing, before the judgment is rendered, and 
makes no application to take off the default, 
or suspend the judgment. (4.) Whether the 
final hearing upon the matter of the injunc- 
tion before the district court is conclusive 
upon the point, that the creditor, Hunt, was 
lawfully entitled to take judgment, and that 
the assignee, having elected his remedy be- 
fore the district court, can entitle himself in 
the circuit court to maintain the present bill. 

In respect to the three first points (which 
may be conveniently considered together,) it 
is material to be borne in mind, that, in cases 
unaffected with fraud, the assignee generally, 
although perhaps not universally, succeeds 
to those rights, and those rights only, which 
belong to the bankrupt. His remedy may be 
more extensive, growing out of the bank- 
ruptcy; but his rights are not enlarged. In 
the present case, there is no pretence to say, 
that the default, or the judgment was a 
fraudulent contrivance, between the bank- 
rupt and the creditor (Hunt,) to give the lat- 
ter a preference, in contemplation of bank- 
ruptcy. Such a contemplation, if it had ex- 
isted, would have been sufficient to have viti- 
ated all the proceedings. Now, is there any 
ground to suggest, that the creditor (Hunt) 
proceeded to take his judgment suddenly 
after the bankruptcy, before the assignee was 
appointed, or had an opportunity to apply to 
the court of common pleas to take off: the de- 
fault, or to stay proceedings? That might 
have presented a very different case. Here 
the case is one, where no application was 
ever made to take off the default, or stay pro- 
ceedings so as to let the party into any de- 
fence arising under the bankruptcy, in case 
the bankrupt should obtain his discharge. 
The bankrupt and the assignee must, there- 
fore, be deemed to have submitted voluntar- 
ily to the judgment, either upon the ground, 
that they would not be successful in any such 
application, or that it would not furnish, if 
allowed, any just ground of defence, under 
all the circumstances. Now, I must say, 
that, looking to these special considerations, 
and to the fact, that the default was by the 
express consent of the debtor (Healey), it 
does not strike me, that there is laid in the 
bill any just ground of relief upon the de- 
fault and judgment The assignee and the 
bankrupt have both voluntarily withdrawn 
from the court, where the suit was pending, 
and suffered the judgment to go without op- 
position. In these respects, it must resemble 
the case Ex parte Vose [unreported], decided 
in this court a few days ago, although dis- 
tinguishable from that in some other partic- 
ulars. 

But I should be unwilling to rest the pres- 
ent case upon this narrow ground, because it 
seems to me, that the court is called upon, by 
the frequency of the occurences of this sort, 
to lay down a rule more comprehensive upon 
the subject And it strikes me, that, after the 
term has passed, at which the default has 
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been entered before the bankruptcy, not by 
surprise, or mistake, or fraud, but by the vol- 
untary consent, or wilful non-appearance of 
the party, then, and under such circumstances, 
as the matter of taking off the default is and 
must be a matter of sound discretion in the 
court, where the suit is pending, and not of 
absolute right in the party, this court ought 
to be very slow in interfering with that dis- 
cretion; and unless under extraordinary cir- 
cumstances, raising some equity, it ousht to 
leave the case to the court where it is pend- 
ing, to act ex aequo et bono, at it deems 
suited to the merits of the application. But, 
at all events, I am prepared to say that 
where a default has been so entered, and an 
assignee has been appointed before judg- 
ment, and has not, with knowledge of the 
fact, chosen to apply to the court to take off 
the default, or to stay the proceedings, that 
of itself, ought to be deemed an abandon- 
ment of any defence in such suit, and conclu- 
sive upon all the creditors whom he repre- 
sents. Further than this it is not necessary 
to go, in order to decide the present case; 
and, therefore, I leave the naked question, 
whether after a default, which has never 
been taken off, or has been refused to be 
taken off by the court, and the judgment has 
been rendered thereon (without any prohibi- 
tory injunction,) any redress ought to be giv- 
en, either in this court or in the district court 
in bankruptcy, to be decided, when it shall 
directly arise in judgment 

Upon the other remaining point, as to the 
effect of the dissolution of injunction by the 
district court, there may perhaps be more dif- 
ficulty. The suit in the district court, and 
the bill in this court, are not, indeed, through- 
out, identical in their matter, or their claim 
for relief. The petition for an injunction, 
under the circumstances, could go no farther 
than to ask for an interlocutory degree for an 
injunction, until it should be ascertained 
whether there should be any discharge 
granted to the bankrupt, which could be 
pleaded in bar of the suit. It was, of course, 
temporary; and the granting it was not de- 
cisive of the merits of the application. But 
when the court dissolved the injunction, 
which I am to take, from the statement in 
the case, to have been a decree upon the mer- 
its of the application, and not upon any 
ground of irregularity, there, by implication, 
the court must have decided that there was 
no ground to prevent the creditor from pro- 
ceeding to judgment in his suit upon the de- 
fault Now the present bill asks for relief 
against that very judgment, and to have it 
set aside, and to have the moneys and lands 
levied upon under the execution, to be re- 
stored to the assignee. This is certainly far 
broader relief than was claimed, or could, 
under the circumstances of the case, have 
been asked or given upon the petition for the 
injunction. But then the question still arises, 
whether in a case, like the present, the relief 
sought is a matter of right or in the sound 
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discretion of the court And if it be the lat- 
ter only, then whether this court ought to set 
aside the judgment, and grant the other re- 
lief prayed by the bill, after the district 
court has impliedly sanctioned that judgment 
by allowing it to be entered. In my judg- 
ment, the interposition of the court in a case 
of this sort is a matter of sound discretion, 
and not a matter of right in the party. Be- 
fore the court grants the relief, it should be 
entirely satisfied that the judgment ought to 
be set aside, as improperly, or, at least, im- 
providently obtained; and that the creditor 
(Hunt) is entitled to no lien or equity in the 
premises, which should be protected and sus- 
tained by the court against the claims of the 
other creditors. Now, I must say, that I am 
not able to perceive any solid ground, upon 
which this incipient claim, or right of prior- 
ity or lien (call it which you please), created 
by the attachment, has been displaced, or 
ought to be displaced. The creditor has but 
followed out his legal rights to their natural 
and ordinary consummation. He has obeyed 
the injunction of the district court, and taken 
judgment only, when, by the decree of that 
court, he was definitively informed, that h& 
was at liberty to do so, and that there was 
not in the judgment of the court, sitting in 
bankruptcy, any ground to dispute, or to dis- 
place, or postpone his legal rights. Now, 
this was a matter clearly within the jurisdic- 
tion of the district court, sitting as a court of 
equity in bankruptcy, under the 6th section 
of the bankrupt act of 1S41, c. 9 [5 Stat 440]. 
If that decision, coming incidentally under 
consideration, under the view of this court, 
in a bill in equity for more general purposes 
is not, and cannot be pleaded as a flat bar to 
a bill, as I incline to think that it cannot, still 
it addresses itself strongly to the discretion 
of the court, as a matter fit to operate upon 
its own judgment, in refusing to interfere, 
where the judgment is founded upon a just 
claim, and the district court has justified the 
creditor in entering it 

The cases, which have been cited at the 
bar in support of the bill, are, in my judg- 
ment, distinguishable from the present in 
leading circumstances. I adhere to the doc- 
trine laid down in Ex parte Foster [Case No. 
4,960]; and, indeed, after much reflection 
upon it since it was delivered, I maintain, 
notwithstanding some doubts, which have 
been attempted to be thrown over it by 
those who have certainly misunderstood its 
true bearing, or have dissented from it, 
without condescending to answer its reason- 
ing, that it is founded in the true interpre- 
tation of the bankrupt act of 1841, c. 9 
[supra], and upon authorities of the highest 
consideration and value. But in that case 
there was not only no default, but the cause 
was but just commenced, and no pleadings 
were had, and, indeed, the writ itself was 
not returnable until April after the petition 
was filed. Parker v. Muggridge [Case No. 
10,743], was a cause of default and a con- 



tinuance for judgment under a special 
agreement and it was held, that the cred- 
itors had a right under the agreement, to 
proceed to judgment, and had an equitable 
lien on the property attached. In Ex parte 
Cook [Id. 3,152], the judgment itself was ob- 
tained before the petition in bankruptcy 
was filed; and it was held to be a clear 'ease 
of lien within the protection of the bankrupt 
act of 1841, c. 9 [supra]. Ex parte Vose has 
been already referred to, and, as has bean 
said, approaches very near to the" present 
So far as it does go, it is against the plain- 
tin:. 

The cases, which have been cited from the 
English courts, to establish the doctrine, 
that the courts of common law will, after an 
interlocutory judgment upon default set it 
aside in order to allow the bankrupt to 
plead his discharge, are, it seems to me, 
founded in good sense and reason. Evans 
v. Gill, 11 Bos. & P. 52; Duff v. Campbell, 
3 Barn. & Aid. 577. See, also, Ex parte 
Sawtell, 6 Pick. 110; Shearer v. Jewett, 14 
Pick. 232; Lovell v. Eastaff, 3 Term R. 554. 
But they are addressed to the discretion of 
the court of common law, where the suit is 
pending, and might have furnished a good 
ground to that court to take off the default 
or to stay the proceedings. But no applica- 
tion was made to the court of common pleas 
in the present case to take off the default 
and final judgment was regularly rendered 
in the case. There is then no equity, ad- 
dressed to this court, from the circum- 
stances, upon which it can act upon the 
judgment It may be observed too, that the 
cases cited were to set aside interlocutory 
judgments; and that by the late bankrupt 
act (6 Geo. IV. c. 16, § 108), a special pro- 
vision has been made to meet cases, where 
final judgments are rendered, and to take 
from the judgment creditor any more than 
his rateable proportion of the bankrupt's 
assets. But the judgment itself is not in- 
terfered with. 2 Tidd, Pr. (9th Ed. 1S28) p. 
570. 

The main stress of the argument of the 
plaintiff is this, that the lien was a con- 
ditional one, and not absolute, dependent 
upon future contingencies at the time when 
the bankruptcy took place. To that I agree; 
but then the judgment has been obtained 
upon that conditional lien, and perfected 
and made absolute thereby in a regular 
manner, without any fraud or impropriety 
on the part of the creditor, and without any 
surprise or asserted mistake on the part of 
the bankrupt or of his assignee. The latter 
have had full opportunity to apply for relief 
and to suspend the proceedings in the court 
of common pleas before judgment if they, 
or either of them, had applied to the court 
for the purpose. Instead of adopting that 
course, they have silently acquiesced in the 
judgment, without interposition or objec- 
tion. The assignee did apply to the district 
court for an injunction to stay the proceed- 
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ings and judgment; but the application fail- 
ed of final success. The circuit court, there- 
fore, is called upon to say, that a judgment, 
regularly obtained in the proper court, by 
which the lien became absolute and was 
perfected, ought now to be set aside, and 
the .execution thereof avoided, not because 
the judgment is not a just one, but because, 
if the assignee had interfered in the proper 
court, the judgment might have been stayed; 
a.nd, therefore, the circuit court ought not 
to do for the assignee what he might have 
done for himself in another court, if he had 
thought proper to act in the premises. It 
appears to me, that the present case falls 
directly within the reasoning of the case Ex 
parte Vose. The assignee has not inter- 
fered at the proper time, or in the proper 
<;ourt, to stay the judgment or to take off 
the default, and, therefore, he may, in a 
just sense, be said voluntarily to have with- 
drawn himself from the suit. 

Upon the whole, in every view, in which I 
can contemplate this case, it is not one in 
which the assignee is entitled to relief in 
this court Bill dismissed without costs. 
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Case 3STo. 4,833. 

FISKE et al. v. SHYTHE. 
[15 Int. Rev. Rec. 115.] 

Circuit Court, S. D. New York. April 8, 

1872. 1 

Customs Duties— Classification— Silk Neckties. 

[Silk neckties imported in 1868 are dutiable 
at 35 per cent, as "wearing apparel," under the 
acts of 1S61 and 1862 (12 Stat. 186, 555), and 
not at 60 per cent., as scarfs by similitude, un- 
der the act of August 30, 1842, § 20 (5 Stat. 
505).] 

[Distinguished in Cohen v. Phelps, Case No. 
2,964.] 

[See note at end of case.] 

This was an action to recover duties 
claimed to be illegally exacted upon an im- 
portation of silk neckties made in October, 
186S, upon which the defendant [Henry A. 
Smythe], then collector of the port of New 
York, had assessed and collected duty at the 
rate of 60 per cent, under the act of March 
3, 1865 [15 Stat 493], as upon "ready-made 
clothing of silk." On appeal to the secre- 
tary of the treasury, the rate charged was 
anirmed, but the goods were classified as 

1 [Reversed in 23 Wall. (90 U. S.) 374.] 



scarfs by similitude under section 20, act of 
August 30, 1842. Plaintiffs [Henry G. Fiske 
and others] contended that the articles were 
provided for as "wearing' apparel and arti- 
cles worn by men, women, or children," at 
35 per cent, under the tariff acts of 1861 and 
1862. Evidence was introduced for the plain- 
tiffs, showing that the article "neckties" was 
known in trade and commerce as gentlemen's 
furnishing goods, and not as ready-made 
clothing; that they were not scarfs, which 
were made in a different way and of differ- 
ent patterns. 

Edward Hartley and B. L. Lndington, for 
plaintiffs. 
Noah Davis, Dist Atty., for defendant 

After argument THE COURT charged the 
jury that the goods were not under the evi- 
dence, and in view of the cases cited, "ready- 
made clothing," nor could they be liable to 
duty by similitude, under the act of 1S42, 
because that law affected only non-enumer- 
ated articles, and these were enumerated un- 
der the title of wearing apparel; hence they 
were not dutiable as scarfs, and directed a 
verdict for the plaintiff. 

[NOTE. The defendant Smythe sued out a 
writ of error on which this judgment was re- 
versed by the supreme court, Mr. Justice 
Swayne delivering the opinion. It was held 
tiiat the silk neckties were dutiable at 50 per 
cent, ad valorem under the provisions of the 
act of July 30, 1864 (13 Stat 202), which act 
imposes a duty of 60 per cent, "on all dress and 
piece silks," etc., and on all manufactures of 
silk, or of which silk is the component material 
of chief value, not otherwise provided for, 50 
per cent, ad valorem. Tt was held that the 
neckties were dutiable under this last clause 
as a manufacture 6f silk not otherwise provided 
for. Smythe v. Fiske, 23 Wall. (90 U. S.) 374.] 
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Case Wo. 4,834. 

FITCH v. CORNELL et al. 

[1 Sawy. 156.] * 

Circuit Court, D. Oregon. May 10, 1870. 

Ejectment— Wn en Landlord mat be Made De- 
fendant — Answer should State Facts, not 
Evidence— Exhibit No Part of a Pleading- 
Divorce — Disposition of Property of the 
Parties — Minor Defendants— How Jurisdic- 
tion of Acquired— Judgment in Ejectment — 
When No Bar to Another Action — Mesne 
Profits— Set-Off. 

1. A landlord has no right to apply to be 
made defendant in an*action of ejectment in 
place of the tenant until the latter files his an- 
swer, stating "that he is in possession only as 
the tenant of another, naming him and his place 
of residence." Code Or. 226. 

2. A defendant in ejectment should state in 
his answer the nature and duration of the es- 
tate he claims in the premises, if any, but not 
the evidence of it. Code Or. 226, 227. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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3. An exhibit -s no part of a pleading in an | 
action at law; a record or instrument should 
be stated in a pleading either according to its 
tenor or legal effect. 

4. The Oregon act of January 17, 1S54, re- 
lating to marriage and divorce, which gave the 
court granting a divorce power to "make such 
a disposition of the property of the parties" as 
might appear "just and equitable" under the 
circumstances of the case, and to "make such 
disposition of and provision for the children as 
shall appear most expedient," did not authorize 
such court to give the property of either parent 
to" the children, except during their minority, 
and as a means of providing for their nurture 
and education during such minority. 

5. A general guardian cannot voluntarily ap- 
pear for minor defendants, but they must be 
served with process, and a guardian ad litem 
appointed for them, when brought into court. 

6. If a verdict for the defendant in an action 
of ejectment, only states that the defendant is 
entitled to the possession of the premises, a 
judgment therein is not necessarily a bar to an- 
other action between the same parties for the 
same property. Code Or. "227. 

7. A plea of set-off for permanent improve- 
ments made upon the premises in an action for 
mesne profits, is not sufficient, unless it allege 
that such improvements were made by the de- 
fendant, or those under whom he claims while 
holding under color of title, adversely to the 
claim of the plaintiff and in good faith. Code 
Or. 227. 

[This was an action a.t law by J. B. Fitch 
against William Cornell, A. K. Tunstall, Jon- 
athan Moore, and Jacob Kline, Jr., to recover 
the possession of certain real property.] 

Joseph N. Dolph and Walter W. Thayer, 
for plaintiff. 
Erasmus D. Shattuck, for defendants. 

DEADY, District Judge. This action was 
commenced April 10, 1869, to recover the 
possession of lots 3, 4, 5 and 6, in block 111, 
in the city of Portland, against George W. 
Durand, then in the actual possession of the 
premises. The complaint alleges that the 
plaintiff is a citizen of the state of Califor* 
nia, and said Durand is a citizen and resident 
of Oregon; that plaintiff is the owner in 
fee-simple of the property sued for, and en* 
titled to the immediate possession thereof; 
and that the defendant Durand is wrong- 
fully in possession of the same and withholds 
such possession, to the damage of plaintiff 
$1,000. 

Among the papers in the case is one pur- 
porting to be the answer of Durand, and 
signed by his attorneys, and verified by him 
on April 27, 1S69. The paper is attached to 
the separate applications of William Cornell 
and others to be made defendants in placfl 
of Durand, the outer one of which is marked 
"Filed Kay 3, 1S69." I presume it was as* 
sumed by the attorney, that this answer be- 
ing attached to these applications, it became a 
part of them, and was filed with them. But 
this is a mistake. It has no connection with 
them, and ought not to have been attached 
to them. It comes from another source, and 
should have been filed before the applica- 
tions were entitled to be heard. A landlord 



has no right to apply to be substituted as 
defendant in place of the party who is in 
actual possession and sued, until the latter 
by his answer made and filed in court, de- 
clares, "that he is in possession only as the 
tenant of another, naming him, and his place 
of residence." Code Or. 226. Such slovenly 
and irregular practices touching matters of 
this kind are often in after times the cause 
of innocent parties being involved in un- 
necessary and expensive litigation, and there- 
fore ought not to be tolerated by the courts. 
For this reason I call attention to it in this 
instance. Having done so, I will assume foi 
the purposes of this case, that it was in fact, 
filed, although not so endorsed, by being 
lodged in the clerk's office, and placed by 
the clerk among the papers of the case, and 
that therefore Cornell and others had a legal 
right to be made defendants in place of Du- 
rand, the party in possession. 

The answer of Durand admits that he is 
in possession of the premises, but alleges 
that he holds such possession as the tenant 
of William Cornell, S. M. Tunstall and Mary 
Jane, his wife, Jonathan Moore and Jacob 
Cline, residents of Multnomah county, in the 
district aforesaid. 

On May 5, 1S69, William Cornell, in pursu- 
ance of the order of the court making him- 
self and the others aforesaid defendants, in 
place of Durand, filed an answer to the 
complaint, which contains the following 
pleas or defenses; 

1. A specific denial of each material alle- 
gation of the complaint, except the citizen- 
ship of the parties and the possession of the 
defendants. 

2. That the defendant is the owner in fee 
of an undivided one fourth of the premises, 
for which he defends. This plea, instead of 
stopping here, proceeds at length to state the 
evidence which the defendant claims proves 
the fact that he is the owner of such undi- 
vided interest in the premises. This part 
of the plea will be omitted here and stated in 
the evidence. 

3. That the plaintiff ought not to have arid 
maintain this action, because in an action 
heretofore brought by one Jacob Cline to, 
recover the possession of the same premises 
against John Hulery, in the circuit court for 
the county of Multnomah, and state of Ore- 
gon, in which one Mary Cline, guardian for 
her minor children Antha, Isabella, Mary 
Jane and Jacob Cline, was admitted by the 
order of said court as a defendant in place of * 
said Hulery, as guardian aforesaid, it was . 
on December 5, 1863, by the judgment of said 
court determined that, said Mary Cline, as 
guardian aforesaid, was entitled to the pos- 
session of said premises, and that Jacob 
Cline take nothing by his said action; and . 
that afterwards the said Jacob Cline ap- 
pealed from the judgment of the said circuit t 
court to the supreme court of the state afore- 
said, and said supreme court, on hearing and * 
.consideration of said appeal gave judgment 
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ment of the said circuit court, which still 
remains in full force and effect; and that 
said judgments of said circuit and supreme 
courts are conclusive as to the estate in said 
premises, and to the right to the possession 
thereof upon said Cline and all persons claim- 
ing under him since the commencement of 
said action, and that the only right or title 
held by the plaintiff herein, is derived from 
Cline since said action was commenced. 

4. That the defendant and those under 
whom he claims since November 26, 1862, 
have made permanent improvements upon 
the premises, of the value of $1,000, which 
sum he offers to set-off against any sum that 
the plaintiff herein may be found entitled to 
as damages on account of the defendant's 
occupation of the premises. 

The other three defendants filed separate 
and similar answers, Mary Cline appearing 
and answering for her ward, Jacob Cline 
aforesaid. On May 6, the plaintiff filed sepa- 
rate replications to the answers of the de- 
fendants. These do not contain, as they 
should, separate replies to the separate de- 
fenses in said answers, of title in the de- 
fendants, and a former adjudication of the 
right to the possession of the premises. As 
to the plea of title, they deny that the de- 
fendants are each the owners of an undivid- 
ed fourth of the premises, or of any estate 
or interest therein, and then proceed to reply 
to the evidence of defendants' alleged title, 
as set forth in the plea of title in the answer 
—either denying the facts stated, or the legal 
conclusions sought to be drawn therefrom. 
The proper reply to this part of these pleas 
would have been a motion to strike out for 
redundancy. As to the pleas of former ad- 
judication, the replications admit that an ac- 
tion was brought in the circuit court afore- 
said, by Jacob Cline against John Hulery, 
to recover possession of the premises in the 
complaint mentioned, as stated in said pleas, 
but deny that it was adjudged therein that 
said Cline take nothing by said action, or 
that the same was brought for the identical 
causes as this, or that "all the matters in- 
volved in this action were adjudged or final- 
ly determined" therein; "and alleges that a 
true copy of the judgment in said action is 
hereto attached and marked 'A';" and de- 
nies that said judgment of the circuit and 
supreme court aforesaid, are conclusive as to 
the estate in said property, or as to the right 
to the possession thereof upon said Jacob 
Cline, or those claiming under him as alleged 
in said pleas. 

As to the so-called "Exhibit A," attached 
to the replications, it cannot be regarded as 
a part of them. There is no such thing as 
an exhibit in pleadings, in an action at law. 
A record or instrument must be stated in a 
pleading according to its legal effect, or ac- 
cording to the tenor thereof, and its legal 
operations referred to the court. Gould, PI. 
15G-160. The plaintiff by his replication, de- 



nies that the action mentioned in this rec- 
ord or so-called "Exhibit A," was brought 
for the same causes of action as this, and 
also denies the legal effect claimed for 
such record by the defendants in their an- 
swers. This is sufficient, so far as the plead- 
ings are concerned. The burden of proof is 
upon the defendants, to show the existence 
of such a record, and that they have cor- 
rectly stated its legal effect. 
From the evidence it appears: 

I. That in 1S36, in the state of Illinois, 
Jacob Cline and Mary Cline were intermar- 
ried, and that they continued to live to- 
gether as husband and wife, until 1SG2, and 
that since 1844, they have resided in Mult- 
nomah county, Oregon. 

II. That on September 26. 1862, Mary Cline 
commenced a suit against Jacob Cline, her 
husband, for a divorce from the bonds of 
matrimony, on account of adultery and 
harsh and cruel treatment and for the cus- 
tody and guardianship of four minor chil- 
dren of said marriage, and for a division 
of Jacob's property, and an allotment of so 
much thereof to said Mary, as might be 
just and equitable under the circumstances; 
and that Mary was the owner in her own 
right of one half of the donation claim of 
640 acres of said Jacob and Mary, of the 
value of $2,500; and that said Jacob was the 
owner of the other half of said donation 
claim, together with other real property sit- 
uate in the city of Portland, of the value 
of $18,000, and of personal property of the 
value of $5,000, all of which has been ac- 
quired since the marriage aforesaid, except 
$1,500 which Jacob possessed at that time; 
and that there were then living seven chil- 
dren, the issue of said marriage, four of 
whom were minors, between the ages of 
nineteen and seven years. 

III. That on November 26, 1862, said cir- 
cuit court by its decree then given, in said 
suit for divorce, etc., adjudged and provid- 
ed, that the parties thereto be divorced from 
the bonds of" matrimony; and that said Ma- 
ry "have the custody and guardianship of 
the four minor children of the parties men- 
tioned in the complaint, to wit: Antha, Isa- 
bella, Mary Jane and Jacob, and the care 
and control of their estate during their mi- 
nority respectively;" and that the defend- 
ant's half of the donation claim aforesaid, 
and lots five and six in block seven, in the 
city of Portland, then owned by Jacob, be 
given to and "vested in said Mary, to have 
and to hold to her own use during her natu- 
ral life," which real property, according to 
the statements of said parties in their re- 
spective pleadings, was then of about the 
value of $5,200; and also that certain furni- 
ture owned by said Jacob, of the value, ac- 
cording to the statements aforesaid, of about 
$500, "be given to, and transferred to said 
Mary, to have and to hold the same to her 
own use;" and that said Jacob pay to said 
Mary the sum of $1,500 in money out of the 
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remainder of said property in two payments 
within the period of six months thereafter; 
and also "all the right, title and interest of 
said Jacob in and to lots three, four, five 
and six, in block 111 in the city of Portland, 
be and the same is divested out of the said 
Jacob, and the same is hereby vested in the 
four minor children of the parties, to wit: 
Antha, Isabella, Mary Jane and Jacob, as 
tenants in common, to have and to hold the 
same with the appurtenances to them and 
their heirs forever, and the same Jacob is 
hereby ordered and required to deliver over 
to the said minors or their guardian, the 
possession of said property, and said guard- 
ian is hereby required to use and apply the 
issues, rents, and profits of said estate, to 
the maintenance and education of said mi- 
nors respectively, according to their interest 
during their minority, which last mention- 
ed property is the same for the possession of 
which this action is brought, and which 
at the date of said decree, according to the 
statements of the parties aforesaid, was of 
the value of about $3,600; ana further, that 
the remaining property and pecuniary rights 
of Jacob not disposed of by said decree, re- 
main to him as if the same had not been 
made." 

IV. That Jacob paid said sum of $1,500 
to said Mary, and also the costs of said suit; 
and that on November 25, 18G3, Jacob gave 
notice of an appeal from the decree afore- 
said to the supreme court of the state of 
Oregon, and that on September 21, 1364, 
said supreme court, on motion of respond- 
ent, dismissed said appeal, without hearing 
the cause upon its merits, because so far as 
appears, no transcript thereof was filed by 
appellant in said court 

V. That on October 8, 18G3, said Jacob 
Cline brought an action in the circuit court 
aforesaid against John Hulery, to recover 
possession of the lot in controversy, alleg- 
ing in his complaint therein, that he was 
the owner in fee and entitled to the pos- 
session of the premises, and that the said 
Hulery was wrongfully in the possession 
thereof. On the same day Hulery was duly 
served with process requiring him to appear 
and answer the complaint by November 9, 
which he. failed to do. On November 14, 
Cline moved for a judgment against Hulery; 
and on the same day Mary Cline moved for 
leave to appear and answer as the landlord 
of Hulery. Accompanying this latter mo- 
tion, was the aflidavit of Mary to the effect 
that the property in question belonged to her 
children, and as their guardian, she was 
entitled to the possession of the same; and 
that she had rented it to Hulery, and had no 
notice of the pendency of the action until 
the day before, whereupon said circuit 
court denied the motion of Jacob and al- 
lowed the motion of Mary. On November 
16, Mary filed an answer to the complaint 
of Jacob, wherein she denies that he is the 
owner of the premises and entitled to the 



possession thereof, and pleads, according to 
the tenor thereof, so much of the decree in 
the suit of divorce above mentioned, as re- 
lates to the premises in controversy, and 
that as guardian of the minor children 
aforesaid, she had rented said property to 
Hulery, who was then in the possession of 
the same as her tenant; and that she was 
applying the rents and profits of said prop- 
erty to the support of said children, in pur- 
suance of said decree. 

VI. That the action aforesaid was tried 
by the said circuit court, without the in- 
tervention of a jury, and on December 4. 
the said court found, as a conclusion of fact, 
that "Mary Cline is the guardian of the mi- 
nor children named in the answer, and as 
such, was at the time of the commencement 
of this suit and is by her, tenant, the de* 
fendant Hulery, in possession, of the prem- 
ises described in the complaint;" and "that 
the decree, an extract of which is set out in 
the answer, remains unreversed, and at the 
date of the answer not appealed;" and 
that said court also found "as a conclusion 
of law from these facts, that the defendant 
Mary Cline, as guardian, etc., and the defend- 
ant John Hulery as her tenant, are-entitled to 
the possession of said premises." And after- 
wards, on December 5, the court aforesaid 
gave judgment in said action and upon 
said findings, as follows: 

"This cause being submitted to the court 
upon the pleadings and an agreed statement 
of facts, the court finds that the defendant 
Mary Cline, as guardian, and the defendant 
Hulery as her tenant, are entitled to the 
possession of the premises described in the 
complaint, and it is .ordered and adjudged 
by the court that the defendant Mary Cline, 
as guardian, and defendant John Hulery as 
her tenant, do have, and hold the possession 
of said premises, and that they recover of 
and from the plaintiff their costs and dis- 
bursements, to be taxed." And that after* 
wards Jacob Cline took an appeal from said 
judgment of said circuit court to the su- 
preme court of the state of Oregon, upon 
the hearing and consideration of which, it 
was determined by said supreme court, on 
September 27, 1864, that there was no error 
in the record of the proceedings in the court 
below, and that its judgment "be in all 
things aflirmed." 

VII. That in the month of August, 1862, 
Jacob Cline became and was the owner in 
fee simple of the premises, and that soon 
after the decree of divorce aforesaid, Mary 
Cline, with the knowledge of Jacob, re- 
ceived the rent from the tenant in posses- 
sion of the same, and after said tenant left 
the premises she rented them to Hulery 
aforesaid, and that the use and occupation 
of the same since November, 1862, has 
been worth not less than §45 per month, 
or $520 per annum; and that on De- 
cember 9, 1868, Jacob Cline and Sarah El- 
len, his wife, executed a conveyance of 



FITCH (Case No, 4,834) 

the premises to the plaintiff herein; and that 
Isabella aforesaid intermarried with one 
James Campbell in the month of December,, 
18G7, and that afterwards and before De- 
cember, 18G8, she and her said husband duly 
executed a conveyance of an undivided one 
fourth in the premises to the defendant 
Moore; and that Antha aforesaid intermar- 
ried with one Peter Cline prior to Decem- 
ber, 1SGS, and afterwards and prior to the 
last mentioned date, she and her said hus- 
band duly executed a conveyance of an un- 
divided one fourth interest in the premises 
to the defendant, Cornell; and that Mary 
Jane aforesaid, after the decree of divorce 
aforesaid, and before the commencement of 
this action, intermarried with one S. M. 
Tunstall, one of the defendants herein; and 
that said Antha, Isabella and Mary Jane 
had each arrived at the age of majority be- 
fore the commencement of the action, and 
that Jacob Cline, Junior, is now aged fif- 
teen years and six months. 

Upon this statement of the case, two prin- 
cipal questions arise, and were argued by 
counsel. 

1. Had the circuit court of Multnomah 
county jurisdiction and power in the suit for 
divorce between Mary and Jacob Cline, to 
take the property of the latter and vest it in 
his children, or any of them? and, 

2. Is the plaintiff barred from maintaining 
this action to recover the possession of the 
premises by reason of the judgment of said 
circuit court, in the action of Jacob Cline 
against Hulery aforesaid. 

The answer to the first question depends 
upon the construction to be given to the stat- 
ute then in force, entitled— "An act relating 
to marriage and divorce," passed Jan. 17, 
1S54, and which took effect on the first of 
May following. The second and last chapter 
of the act is entitled— "Divorce and Ali- 
mony." After declaring the causes for which 
a divorce might be granted, and in what 
court the proceedings should be had, and the 
mode of them, the act provides as follows: 

"Sec. 7. The court in granting a divorce, 
shall make such disposition of, and provi- 
sion for the children, as shall appear most ex- 
pedient under all the circumstances, and 
most for the present comfort and future well 
being of such children. * * * 

"Sec. 8. In granting a divorce, the court 
shall also make such a disposition of the 
property of the parties as shall appeal* just 
and equitable, having regard to the respective 
merits of the parties, and the condition in 
which they will be left by such divorce, and 
to the party through whom the property was 
acquired, and the burdens imposed upon it, 
for the benefit of children. * * * 

"Sec. 10. When the marriage shall be dis- 
solved by the husband being sentenced to 
imprisonment, and when a divorce shall be 
ordered for the cause of adultery committed 
by the husband, the 'wife shall be entitled to 
her dower in his lands in the same inaner as 
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if he were dead; but she shall not be entitled 
to dower in any other case of divorce." St 
Or. 1855, p. 540. 

This act remained in force until June 1, 
1863, when it was superseded by title 7, of 
chapter 5, of the Civil Code, passed October 
11, 18G2. Code Or. 269. If the act has re- 
ceived a settled construction in the courts or 
Oregon, it is the duty of this court to fol- 
low such construction. But I do not think 
it can be said to have received such a con- 
struction. It contained no provision for an 
appeal from the inferior courts in which the 
original jurisdiction 'was vested, to the su- 
preme court, and therefore its provisions nev- 
er came before the latter court, and we're nev- 
er directly considered or expounded by it. 
During the existence of the act, the decisions- 
of the district courts, until the state organi- 
zation went into operation in 1859, and there- 
after the circuit courts, were final in each 
case. The defendants have produced five 
decrees of these courts in support of the po- 
sition that the act authorized the court to- 
give the real property of the parties, or either 
of them, to the children. 

In Horner v. Horner, on September o, 1855, 
there was a decree of divorce on the com- 
plaint of the wife. The parties were in pos- 
session of a donation claim of 640 acres, un- 
der the act of congress, each being entitled to- 
one half thereof in his or her own right The 
court (Olney, Judge) gave the wife her half 
of the land, and gave the husband's half to 
two minor children of the parties. In Shive- 
ry v. Shively, on June 15, 1S57, there was a 
divorce granted on the complaint of the wife. 
The parties were in possession of a donation 
claim, and the court (Olney, Judge) gave the 
husband his half of the land, and gave the 
wife's half to the minor children of the mar- 
riage. In Fozette v. Fozette, on August 15. 
1S59, there was a divorce granted on the 
complaint of the wife, and the parties ap- 
pear to have been in possession of a donation 
claim of 640 acres. The court (Wait, Judge) 
divided the wife's half of the claim between 
herself and two minor children, but made no 
disposition of the husband's half. In Sov- 
erns v. Soverns, on November 29, 1SG0, there 
was a divorce granted on complaint of the 
wife. The court (Wait, Judge) divided the 
land of the husband (1G0 acres) between the 
wife and one minor child of the marriage. 
In Stone v. Stone, on August 6, 1S59, a di- 
vorce was granted on the complaint of the 
wife. The parties were in possession of a 
donation claim of 640 acres. The court 
(Wait, Judge) gave the husband his half of 
the claim, and divided the wife's half be- 
tween herself and one infant child of the 
marriage. 

No other instances of the exercise of this 
power have been shown, and these are con- 
fined to one judicial district of the state, the . 
same in which Cline v. Cline [3 Or. 355] was 
decided. In the other judicial districts, no 
such construction appears ever to have been 
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given to the act, ana only in these compara- 
tively few instances in a period of nine 
years, in that one. If this state of things is 
any evidence of a settled construction of the 
statute by the courts of Oregon, it is against 
the one claimed by the defendant I con- 
clude, then, that the question is unsettled, 
and that this court must construe the act for 
itself. 

The primary object of the statute was to 
authorize and provide for the dissolution of 
the marriage relation in certain cases when, 
on account of the neglect, misconduct or un- 
fitness of one of the parties to it, the other, 
in the judgment of the legislative assembly, 
ought no longer to be bound by it But 
when a divorce is granted, the parties are not 
restored to their original condition, and it 
becomes necessary to provide for and adjust 
the rights of the parties in and to the prop- 
erty of each other, and to make disposition 
of and provide for the future custody and 
maintenance of the minor children of the 
marriage. This power is merely incidental 
to that of granting the divorce, and there- 
fore ought not to be extended or applied 
farther than is necessary and convenient to 
provide for the altered circumstances of the 
parties directly consequent upon their judi- 
cial separation. Unless a divorce is granted, 
the court has no power over the property or 
children of the parties. The power to dis- 
pose of the property of the parties is not an 
unqualified one. Certainly it would not be 
contended that the legislature intended to 
giye the court power in its discretion to dis- 
pose of the property by giving it to the par- 
ents of the parties, or to their* cousins or 
strangers, or to charitable uses; nor, it seems 
to me, could the rights of creditors be preju- 
diced or excluded by such disposition. In 
making this disposition, the court is required 
by the act to have "regard to the respective 
merits of the parties ;" that is, the parties 
whose property is to be disposed of, are the 
parties whose "respective merits" are to be 
regarded by the court in making such dis- 
position. Now, the necessary inference from 
this clause is, that in disposing of the prop- 
erty the court is confined to the parties whose 
"merits" it is required to consider in making 
it. These parties are the parties to the suit— 
the husband and wife— and not other per- 
sons, whether strangers or relations, lineal 
or collateral. Again, the court in disposing 
of the property of the parties, is to have re- 
gard "to the condition in which they"— the 
parties to the suit— "will be left by such di- 
vorce;" and also "to the party"— one of the 
parties to the suit— "through whom the prop- 
erty was acquired," and "to the burdens im- 
posed upon it"— the property divided between 
the parties— "for the benefit of children." 

From these considerations I conclude, that 
section S, which authorizes the court grant- 
ing a divorce "to make such disposition of 
the property of the parties, as shall appear 
just and equitable," cannot and ought not to 
9FED.CAS. — 12 
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be construed as giving power to such court 
to dispose of such property by giving it to 
third persons— even if they were the chil- 
dren of such parties. The only disposition of 
the property which this section authorizes the 
court, to make, is one between the parties to 
the suit Whether its power in this respect is 
absolute or not, is a serious question, but 
for the purposes of this action it may be 
admitted to be unlimited. 

But it is claimed that, under the clause 
already quoted from section 7 of the act, the 
circuit court had power to give the premises 
in controversy to the minor children of Cline. 
This clause provides that, "the court in 
granting a divorce, shall make such disposi- 
tion and provision for the children as shall 
appear expedient under the circumstances, 
and most for the present comfort and future 
well-being of such children." This power to 
dispose of and maKe provision for chil- 
dren, is given to the court by the statute only 
as an incident to the power to grant a di- 
vorce. Therefore, as has been said of the 
power to dispose of the property of the par- 
ties, it ought not to be extended or applied 
farther than is necessary and convenient for 
the altered circumstances of the parties di- 
rectly consequent upon their judicial separa- 
tion. 

During the marriage, the custody of the 
children belongs to the parents jointly, sub- 
ject to the ultimate authority of the father 
as the head of the family, but upon a divorce 
being granted, it is or may be impossible that 
this joint custody can be continued. To meet 
this emergency, the court is authorized to dis- 
pose of the children. But it would not be au- 
thorized to dispose of them by giving them 
to a third person, whom it regarded as bet- 
ter qualified than either of the parents. The 
act was not made to enable the circuit court 
to interfere with the relation of parent and 
child only as an incident of the power of 
granting a divorce, and then only as far 
as might become necessary on that account 
The joint custody of the parents being de- 
termined or rendered impracticable by the 
divorce, the only power of the court in the 
premises is to provide for the emergency by 
giving the children to one or the other of 
them. 

This word "children" must be construed to 
mean minor children. If the children of the 
parents are of age when the divorce is grant- 
ed, the court has no power to dispose of them 
or provide for them. The reason is, they are 
no longer in the custody or under the control 
of their parents, nor are the latter bound to 
maintain them, except under peculiar cir- 
cumstances arising from poverty and sick- 
ness. So with the power to make "provisions 
for the children" of divorced parties, it 
must be exercised in subordination to the 
proposition that the court is only authorized 
to make provision for their maintenance, so 
far as the condition and circumstances of 
their parents warrant and require, and their 
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divorce renders it necessary. Of course un- 
der no circumstances, would it be author- 
ized to make provision out of the property 
of the parties or either of them, for the main- 
tenance of children who are of age, and 
whom the parents are therefore not bound 
to support 

Whether, under the authority to make pro- 
vision for the minor children of Jacob Cline, 
the court had authority to take the premises 
in controversy, and give them to such chil- 
dren outright, during their minority, or to 
their mother in trust for them, may be a 
question. The act, in some particulars, 
seems rather to contemplate that the pro- 
vision shall be made in the usual way, by 
giving the parent to whom the children are 
confided, a larger portion of property, to ena- 
ble him or her to meet the burden of their 
maintenance, or by imposing upon the prop- 
erty of the other a charge sufficient for that 
purpose. But the act, so far as it gives the 
<;ourt jurisdiction, does so unqualifiedly. 
There is no limit or restraint as to the choice 
-of means by which the court shall make this 
provision, and I am inclined to the opinion 
that the court, if it appeared "expedient un- 
der all the circumstances," had authority to 
vest the property in the children or their 
mother, for their use, for that purpose. But 
as Jacob Cline was not bound to support his 
children after they became of age, the court 
had no authority to make any provision out 
of his property for their maintenance, to ex- 
tend beyond the time when they would be- 
come obliged to support themselves. The 
circuit court, although authorized to divorce 
Mary from Jacob, and as between themselves 
to make a just and equitable disposition or 
division of their property, and to dispose of 
and provide for the maintenance of their 
minor children, had no power to anticipate 
Jacob's demise, and to make a will for him 
devising this property to these children— 
"to have and to hold the same with the ap- 
purtenances to them and their heirs for- 
ever/* 

Upon this point it seems to me there is no 
room for difference of opinion. The decision 
of the circuit court given in the suit for di- 
vorce, so far as it provides that the premises 
in controversy should be held by, or for the 
use of the minor children of Jacob, beyond 
the time when they should become of age re- 
spectively, is simply void. Upon any con- 
struction that 1 am able to give the act, the 
legislative assembly did not intend that a 
father's property should be arbitrarily taken 
from him and given to his adult child, or 
what amounts to the same thing, to his minor 
child to hold and possess after he becomes 
of age, because forsooth, in a civil suit for 
divorce, he was adjudged to have broken his 
marriage vows, or neglected the duties which 
they imposed upon him. The two things 
have no necessary connection; and if the 
act expressly provided for its being done, it 
would be so far void. Such a disposition of 



property amounts to a forfeiture without due 
process of law, and is beyond the power of 
the legislative assembly to authorize. 

The consequence of vesting the arbitrary 
discretion in any court to take a parent's 
land and give it to his or her child, because 
in the judgment of the court it is expedient 
or best for the child, is singularly illustrated 
in the above cited case of Stone v. Stone. 
There the divorce was granted upon the com- 
plaint of the wife for the fault of the hus- 
band: The parties owned 320 acres of land 
apiece, each in their own right. The court, 
in legal effect, divested each of any right 
to or interest in the land of the other. As 
the mother was the innocent party, and the 
only issue of the marriage was an infant 
female child, the court very properly gave it 
to the custody of .the mother, but instead of 
giving the mother a portion of the father's 
laud, to assist her in bringing up the child, 
or charging it with the payment of some sum 
of money for that purpose, the court arbi- 
trarily took one half of the mother's land, 
and gave it to the child forever. 

I next proceed to consider the second ques- 
tion as to whether the plaintiff is barred 
from maintaining this action on account of 
the previous adjudication in the case of Cline 
v. Hulery [Case No. 2,897]. The plaintiff 
Fitch claims under Jacob Cline, and of course 
is bound by that adjudication as far as Cline, 
his grantor, is. They are privies in estate. 
But the judgment in Cline v. Hulery cannot 
operate as an estoppel against Cline or his 
grantee in this action, unless it also binds 
the defendants. Estoppels, to be binding 
upon either party, must be mutual. Deery v. 
Cray, 5 Wall. [72 U. S.] S03. In this case 
there is no such mutuality. The defendants 
now before the court were neither parties nor 
privies to the judgment in tne action of 
Cline v. Hulery. The minor children of 
Jacob and Mary Cline were not served with 
process in that action, and the court never 
acquired jurisdiction of them. Consent will 
not give jurisdiction as to, minors, but the 
proceeding must be in invitum. No guard- 
ian can voluntarily appear for a minor, but 
he must be served with process and thereby 
brought into court, and a guardian ad litem 
then and there appointed for him. Code Or. 
146, 151. It seems that Mary Cline assumed 
that she was the landlord of Hulery, the per- 
son in possession, when in fact, upon her own 
showing, the minor children were such land- 
lords, and she was in some sort their guard- 
ian or trustee. It is not even clear there 
was any person properly before the court in 
that action as defendant, except Hulery. 
True, Mary Cline was admitted to defend 
the action as the landlord of Hulery, in op- 
position to the motion of plaintiff for judg- 
ment against H. for want of an answer. But 
it is not perceived on what ground the court 
made this order, as the law authorizing the 
landlord to be made defendant in the place 
of the tenant, in an action of ejectment, does 
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so only upon the condition or contingency 
that the tenant against whom the action is 
brought shall first answer and plead, "that 
he is in possession only as the tenant of an- 
other, naming him and his place of resi- 
dence." ''Thereupon, the landlord, if he ap- 
ply therefor, shall be made defendant in 
place of the tenant, and the action shall pro- 
ceed in all respects as if originally com- 
menced against him." But Hulery made no 
answer, of any kind, and the court allowed 
Mary Cline to volunteer to become a defend- 
ant, upon her statement, instead of Hulery's 
answer, that she was his landlord. 

But, for the purposes of this action, it may 
be admitted that the court had the power to 
admit Mary Cline to become a defendant, as 
it did, or that the plaintiff in the action ac- 
cepted her as such defendant, by proceeding 
thereafter with the action against her, and 
still the judgment therein would not have 
been given between the parties to this action, 
or those under whom they claim, and there- 
fore the plaintiff Fitch is not estopped by it 
The minor children of Cline or their grantees, 
defendants in this action, do not claim under 
Mary but under Jacob Cline, and therefore 
they are not estopped by a judgment in an 
action between SXary and Jacob; and if they 
are not estopped, then neither is Jacob or his 
subsequent grantee. 

Again, it may be assumed for the time be- 
ing that in Cline v. Hulery [supra] the minor 
children aforesaid became parties to the ac- 
tion by reason of their mother's being -ad- 
mitted as their guardian to become defend- 
ant as landlord, and in place of Hulery, and 
theretore that the judgment given therein is 
mutually binding upon said children and 
Cline, and estops either of them or those 
claiming under them, from asserting or 
claiming anything to the contrary, and still 
the plaintiff is not estopped by such judg- 
ment from maintaining that he is the owner 
of the premises in controversy and entitled 
to the possession thereof. 

The action of Cline v. Hulery was brought 
under section 13 of the Civil Code, which pro- 
vides, that: "Any person who has a legal 
estate in real property, and a present right 
to the possession thereof, may recover such 
possession, with damages for withholding 
the same, by an action at law." And also, 
that the action must be brought against the 
person in actual possession, or if no one be 
in such possession, then against the person 
acting as owner thereof. Code Or. 226. 

At common law ejectment was only a pos- 
sessory action, and a judgment therein did 
not determine the estate or interest of the 
parties in the property, and owing to the 
special fictions which were a part of the ac- 
tion, such judgment, in effect, did not con- 
clusively determine even the right to the pos- 
session. But in most of the United States 
it has long since been provided, that a judg- 
ment in an action of ejectment, as between 
the parties, shall be conclusive as to all the 



questions actually and necessarily included 
therein or necessary to such determination. 
Still the defendant was permitted to plead 
the general denial or "Not guilty," and the 
jury to find a general verdict for the plaintiff 
or defendant Under such a practice the 
record would not disclose what estate or in- 
terest, if any, the defendant claimed in the 
premises, and if judgment was given for him, 
it would not appear whether the jury passed 
upon his claim or not The question may 
have arisen upon the evidence and been 
passed upon by the jury in favor of the de- 
fendant, or the controversy may have been 
confined to the title of the plaintiff, and the 
jury may have based their verdict upon the 
insufficiency of the evidence to support it 
Now, if the judgment on the verdict was aft- 
erwards pleaded as an estoppel, it would be- 
come necessary to ascertain by parol evi- 
dence what was proven to the jury and what 
was or may have been passed upon by them 
in making up their verdict 

The action given by the Code is simply 
the common law action of ejectment pruned 
of its fictions; but the Code goes farther and, 
by way of remedying the evil above suggest- 
ed, it provides that "the defendant shall 
not be allowed to give in evidence any estate 
in himself or another in the property, or any 
license or right to the possession thereof; 
unless the same be pleaded in his answer," 
with "the certainty and particularity re- 
quired in a complaint" The complaint must 
set forth the nature of the plaintiff's "estate 
in the property, whether it be in fee, for 
life or for a term of years, and for whose 
life or the duration of such term." 

The jury by their verdict, if it be for the 
defendant must find "the estate in the prop- 
erty or part thereof or license or right in 
the possession * * * established on the 
trial by the defendant, if any; in effect as 
the same is required to be pleaded." Code 
Or. 226, 22T. 

It also provides that a judgment in eject 
ment "shall be conclusive as to the estate' 
in the property and the right to the posses- 
sion thereof, so far as the same is hereby 
determined upon the party against whom the 
same is given" and all persons claiming 
under him, except in certain cases when 
judgment is given for want of an answer. 

As to what is to be considered as having 
been determined by the judgment of the 
circuit court in Cline v. Hulery, the Code 
prescribes the rule as follows: "Sec. 727, 
That only is deemed to have been deter- 
mined by a former judgment decree or 
order, which appears upon its face to have 
been so determined or which was actually 
and necessarily included therein or necessary 
thereunto." Code Or. 329. 

Now it is manifest that nothing appears 
to *have been determined by this judgment, 
except that Mary Cline as guardian, was 
then entitled to the possession of the prem- 
ises. The court sitting as a jury in its 
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verdict or conclusions of fact, only found 
that Mary Cline was the guardian of the 
minor children aforesaid, and as such guard* 
ian was in possession of the premises, and 
that the decree in the divorce suit was un- 
reversed. 

On the appeal to the supreme court, the 
judgment of the circuit court was simply 
affirmed. For aught that appears in these 
judgments, both the circuit and supreme 
court may have been of the opinion that the 
decree in the divorce suit, so far as it pro- 
vided that this property should be vested in 
the minor children after they become of age, 
was simply void. The most that can be 
said to have been determined by the judg- 
ment, is that the minor children were en- 
titled to the use of the property according 
to their respective interests until they be- 
came of age respectively, and that in tha 
meantime Mary, as their guardian or trus- 
tee, was entitled to the possession thereof 
and to take and receive the rent and profits 
for the purpose of their nurture and educa- 
tion. 

By the act of October 11, 1S64, which took 
effect January 20, 1865 (Code Or. G44), the 
age of majority for males in this state was 
fixed at 21 years, and that of females at 18 
years. Before the commencement of this 
action all these minor children, except Jacob, 
Jr., had become of age. As to these adults, 
Jacob, Sen., was no longer bound to support 
them, and the power of the circuit court did 
not enable it to subject his land thereafter 
to their support, by the intervention of a 
trustee, guardian or otherwise. As to Jacob, 
Jr., his term in an undivided fourth of the 
premises does not expire until he becomes of 
age or is deceased. 

The plaintiff is the owner in fee and in 
possession of three undivided fourths of the 
premises, and in reversion of the other un- 
divided fourth, and has a present right to 
the possession of the whole in common with 
the tenant for years of the last mentioned 
undivided fourth. 

The plaintiff is also entitled to recover from 
the defendants Cornell, Moore and of S. M. 
Tunstall, each, one fourth of the value of 
the use and occupation of the premises dur- 
ing the time they have been in possession 
respectively, and in the case of Tunstall, 
since his wife Mary Jane became eighteen 
years of age. 

The answers of the defendants also contain 
a plea of set off for the value of permanent 
improvements made upon the property by 
the defendants, or those under whom they 
claim. But the plea is altogether insuffi- 
cient, as it does not state that such improve- 
ments were made while the parties were 
holding under color of title, adversely to the 
claim of the plaintiff, in good faith, but only 
that they are permanent and valuable. The 
plaintiff has not replied to the plea, but treat- 
ed it as an immaterial allegation. On the 
trial, however,- the defendants, without ob-' 



jection from the plaintiff, examined wit- 
nesses upon the subject, but I do not think 
the proof sufficient to warrant the conclusion 
that the improvements, if any, are either 
permanent or valuable. 

The defendants appear to have paid the 
ordinary taxes levied upon the property dur- 
ing their occupation, and also some assess- 
ments for the improvement of adjoining 
streets. Although not set up in the plead- 
ings, the parties have stipulated that the 
amount of these taxes may be deducted from 
the sum found due the plaintiff for mesne 
profits. 

FITCH (GEAR v.). See Case No. 5,290. 
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FITCH et al. v. McGIE. 

Ex parte SANGER. 

[2 Biss. 163; 1 2 N. B. R. 531 (Quarto, 164); Z 
Am. Law T. Rep. Bankr. 80.] 

District Court, E. D. "Wisconsin. July Term, 
1869. 

Baxkruptcv— Fn audulent Preferences — Judg- 
ment by Default — Satisfaction from 
Fdnds in Hands of Assignee. 

1. A judgment by default, and execution upon 
a note given when the creditor had cause to 
believe the debtor insolvent, are preferences 
under the act, and do not give a valid lien upon 
the property of the debtor, or its proceeds. 

[Cited in Beattie v. Gardner, Case No. 1,- 
195; Haskell v. Ingalls, Id. 6,193.] 

2. The debtor suffers his property to be taken 
under legal process, by not defending; he should 
file his petition in bankruptcy. 

3. The court will not order such a judgment 
to be satisfied from funds in the hands of the 
assignee. 

[This suit was originally brought by Wil- 
liam H. Fitch and others, praying that. 
George B. jtfcGie be declared a bankrupt] 

This was a motion by Wm. H. Sanger, ex- 
ecution creditor of the bankrupt, to have his 
judgment satisfied from the proceeds of 
sales of property of the bankrupt, taken in 
execution, and turned over to the assignee 
in bankruptcy. 

Hopkins & Sanborn, for motion. 
H. W. & D. K. Tenney, contra. 

MIIjIJEU, District Judge. In the month 
of April, 1808, McGie being largely indebted 
to Wm. H. Sanger, a merchant of New 
York, upon notes due and payable and some 
soon to become payable, gave a promissory 
note payable one day after date, with war-, 
rant to confess judgment. Before making- 
the note it was a subject of discussion 
whether the security should not be a chattel, 
mortgage on McGie's stock of goods; whicb^ 
was advised against by the attorney. San-, 
ger was a business friend of JIcGie, and 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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would not allow his notes to be protested for 
non payment &t the date of note McGie 
complained of dull times and inability to 
pay other debts, of which Sanger had notice. 
A summons was issued to recover the 
amount of the note given in April, and a 
judgment was rendered in the United States 
circuit court in November last By virtue 
of a fieri facias issued on the judgment, the 
marshal levied on McGie's stock of goods. 
Fitch and other creditors then proceeded 
against McGie in bankruptcy, and in Janu- 
ary last he was declared a bankrupt The 
marshal, under an order of the court in 
bankruptcy, delivered over the stock of 
goods to an assignee. Sanger now applies 
to the court to be paid the avails of the 
sale of the goods made by the assignee, 
claiming a preference by reason of the exe- 
cution and levy. Prior to the suit Sanger 
instructed that the goods should be taken 
possession of, under the impression, no 
doubt, that execution might be or had been 
issued in satisfaction of his judgment note, 
which was payable one day after date. 

It is contended that the judgment was ob- 
tained in due course of legal proceedings, 
.and that McGie did not "procure or suffer 
his property to be taken on legal process." 
An insolvent debtor commits an act of bank- 
ruptcy when he "gives any warrant to con- 
fess judgment, or procures or suffers his 
property to be taken on legal process." The 
warrant to confess judgment was an act of 
bankruptcy committed by McGie to prefer 
his friend and accommodating creditor, who 
knew at the time of McGie's inability to pay 
his notes to other creditors. And the result 
shows conclusively that McGie was at the 
time insolvent to a large amount 

There was no necessity for the suit on the 
note. Judgment could have been entered 
without a summons. The warrant to con- 
fess judgment cut off defense to the action, 
and McGie suffered judgment to be taken by 
default. By the warrant to confess judg- 
ment McGie consented that his property 
should be levied on, under an execution, and 
by his default he suffered it to be done. If 
McGie did not directly procure his property 
to be taken on legal process, he suffered it 
to be done. There is a distinction between 
procuring and suffering property to be taken 
on a legal process. Either is an act of bank- 
ruptcy. The bankrupt act prohibits prefer- 
ences to be obtained by a creditor, when 
his debtor is insolvent, or in contemplation 
of his insolvency, or bankruptcy, by the tak- 
ing of the debtor's property on legal process, 
whether the taking be by an act of procure- 
ment, or by an act of sufferance on the part 
of the debtor, where there is an intent on the 
part of the debtor to give such preference, 
and the creditor has reasonable cause to be- 
lieve that the debtor is insolvent McGie 
should have prevented the preference to 
Sanger by means of the levy, by an applica- 
tion for the benefit of the bankrupt act [of 
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1867 (14 Stat 517)j. Knowing himself to be 
insolvent, he should have pursued the course 
of equity to all his creditors required by the 
act Sanger and McGie both knew that the 
probable consequence of the judgment note, 
if pursued, was to give a preference. The 
object and intent of the bankrupt act is, to 
require a debtor, in failing circumstances, to 
subject his property to an equal distribution 
among his creditors, in proportion to their 
respective debts. The proceeding in the case 
falls within the prohibition of this act 
There is no essential difference in this case, 
from a seizure and sale by virtue of a chat- 
tel mortgage, or on execution, issued in a 
judgment by confession. McGie permitted 
what he should have prevented, and he 
thereby suffered his goods to be taken on le- 
gal process in favor of a friendly creditor, 
who had at least reasonable cause to be- 
lieve that his debtor was insolvent 

The application of Sanger for the avails of 
the sale of McGie's goods is denied. 



NOTE. The preference upon a judgment 
note is not obtained when the warrant of attor- 
ney is given, but when the judgment upon it is 
entered. Golson v. Neihoff [Case No. 5,524]. 
The sufficiency of the judgment depends upon 
the knowledge or information the creditor had 
at the time he made his warrant operative. Id. 
A creditor who knows that his debtor cannot 
pay aU his debts in the ordinary course of busi- 
ness, has reasonable cause to believe him in- 
solvent, and will not be allowed to secure, by 
confession of judgment and levy of execution, 
any preference over other creditors. Wilson v. 
Brinkman [Case No. 17,794]. ' Judgments ob- 
tained against a debtor at the time insolvent, by 
creditors who had not reasonable cause to be- 
lieve him so, are good against the assets. In re 
Wright [Id. 18,071]. Where bankrupt while 
solvent' gives warrant of attorney to confess 
judgment, and creditor takes judgment thereup- 
on with notice of subsequent bankruptcy such 
judgment is good against the assets. Id. 



FITCH (MIDDIiETOWN TOOL CO. v.). 
See Case No. 9,535. 



Casfe No. 4,836. 

FITCH v. REMER. 

[1 Flip. 15; i 1 Biss. 337; 8 Am. Law Reg. 654; 
5 Quart Law J. 266.] 

Circuit Court, D. Michigan. July Term, 
1860. 

Lex Loci Contractus — Mortgage op Property 
in One State— Money Payable in An- 
other—The Law That Governs. 

1. Where a mortgage is executed on 'land in 
one state for money loaned in another, but 
which provides that the money shall be paid at 
the mortgagee's residence in that other state, 
with a rate of interest that would be void in 
the state of the mortgagee but not in that of 
the mortgagor: Held, that the plaintiff might 
elect to proceed under the laws of the state 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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where the mortgage was recorded and where the 
whole contract was vaild. 
[Cited in Thompson v. Edwards, 85 Ind. 422.] 

2. Doctrine of lex loci contractus and lex fori 
fully discussed. 

In equity. 

Mr. Duffield, for complainant 
Mr. Lathn>p, for defendants. 

McLEAN, Circuit Justice. This bill was 
filed to foreclose a mortgage. When the 
mortgage was executed, Fitch resided in 
New York, the defendants in the state of 
Michigan. On the first of January, 1S50, the 
complainant loaned to the defendants two 
thousand dollars, to secure which the de- 
fendants executed a bond and mortgage on 
land in Michigan. The sum loaned was to 
be paid in January, 1S56, to the complain- 
ant, at his residence in the state of New 
York, with interest at ten per cent, per 
annum, payable semi-annually. 

In New York the legal interest is seven 
per cent, per annum, and any per cent, above 
that sum is usurious, and the instrument is 
declared to be void. In Michigan there is 
no penalty for usury, the excess over the 
legal rate, only, being recoverable. 

It is agreed that this proceeding to enforce 
these securities must be under the laws of 
New York or the laws of Michigan, which- 
ever shall be held to be the law of the 
contract. This is the only question in the 
case, there being no dispute about the facts. 

The general rule is, that the contract, in 
respect to its construction and force, is to 
be governed by the law of the country or 
state in which it is to be executed. Kent, 
Comm. 459; Story, Confl. Laws, § 242. In 
Van Reimsdyk v. Kane [Case No. 16,S71], 
Judge Story says the rule is well settled, 
"that the law of the place where a contract 
is made is to govern as to the nature, valid- 
ity and construction of such contract," un- 
less it shall appear from the tenor of sucn 
contract, it was entered into with a view 
to the laws of some other state; as whore 
a negotiable note was indorsed in a state 
different from that in which it was made. 
Slacum v. Pomery, 6 Cranch [10 U. S.] 221. 
Lord Mansfield, in Robinson v. Bland, 2 
Burrows, 10T7, says, "The law of the place 
can never be the rule, where the transaction 
is entered into with an express view to the 
law of another country." And Kent, C. J., 
in 1 Johns. 92, said, "The force and effect 
of the contract must be determined from 
the contract itself, and not by proof ali- 
unde." 

Huberus, in his De Conflictu Legum (vol- 
ume 2, bk. 1, tit. 3), says, ''The general rule 
is, that contracts are to be interpreted ac- 
cording to the laws of the country where 
they are made; but if, from the terms or 
nature of the contract, it appears it was to 
be executed in a foreign country, or that the 
parties had respect to the laws of another 
country, then the place of making the con- 



tract becomes immaterial, and the obligation 
must be tested by the laws of the country 
where the duty was to be performed." In 
Champant v. Itanelagh, Finch, Prec. 12S, 
it was decided that a bond executed in ling- 
land, and made payable in Ireland, carries 
Irish interest, where no interest was men- 
tioned. Fanning v. Consequa, 17 Johns. 511. 
In RobinsoD v. Bland, 2 Burrows, 1077, a 
bill of exchange drawn in France for money 
lent there, and made payable in England, 
was deemed a contract subject to the laws 
of England, and to bear English interest. 
In Thompson v. Ketcham, 4 Johns. 2S5, a 
note was drawn in Jamaica, made payable 
in New York, and the supreme court of 
New York followed the same rule. In Smith 
v. Smith, 2 Johns. 235, Ruggles v. Keeler, 
3 Johns. 263, and Van Schaick v. Edwards, 
2 Johns. Cas. 355, the same doctrine was 
carried out. 

A contract is to be construed by the law 
under which it was made, but if entered into 
to be performed in another state or place, 
it is to be treated, generally, as to its force 
and effect, by the laws of the latter place; 
and it will be good or bad according to the 
laws of such place. To this there is an ex- 
ception in regard to official bonds, taken in 
pursuance of an act of congress, which are 
not subject to the local law, but are as- 
sumed to have been executed at the seat 
of the federal government. Cox v. IT. S., 6 
Pet [31 U. S.] 173; Andrews v. Pond, 13 
Pet [38 U. S.J 77; Bell v. Bruen, 1 How. 
[42 IT. S.] 169; Brabston v. Gibson, 9 How."" 
[50 IT. S-] 263; Fanning v. Consequa, 17 
Johns. 511; Ruggles v. Keeler, 3 Johns. 263; 
Thompson v. Ketcham, 4 Johns. 285: Bar- 
ney v. Newcomb, 9 Cush. 46; Story, Confl. 
Laws, § 280; Story, Bills, § 147; Robinson 
v. Bland, 2 Burrows, 1077. 

Under the principles laid down in the 
above authorities, it is insisted that the in- 
strument before us is a New York contract, 
and that the agreement to pay more than 
seven per cent interest is usurious and void; 
and as the contract binds the defendant to 
pay the complainant, in New York, interest 
at the rate of ten per cent per annum, semi- 
annually, and the loan at the end of six 
years, the argument is presented with great 
force against the legal rights of the com- 
plainant; and this contract, it is urged, is 
to be governed by the law of the place of 
performance, and whatever shall be a good 
defense there shall be good everywhere. 
This doctrine is laid down in Story on Con- 
flict of Laws, §§ 331, 305, and Story on Bills 
of Exchange, § 161. And it is admitted, that 
where a contract is made in one place, pay- 
able in another, without fixing the rate of 
interest, such rate is determined generally 
by the laws of the latter place. Scofield 
v. Day, 20 Johns. 102; De Wolf v. John- 
son, 10 Wheat [23 IT. S.] 3157; Healy v. 
Gorman, 3 J. S. Green [15 N. J. Law] 328. 

And it is admitted by the highest .authority, 
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that any interest may be lawfully stipulated 
for, not exceeding the law of the place where 
the instrument is payable. Andrews v. Pond, 
13 Pet [3S U. S.] 77; Thompson v. Ketcham, 
4 Johns. 285; Robb v. Halsey, 11 Smedes 
& M. 140. 

These concentrated authorities seem to 
cover the whole ground of controversy, leav- 
ing but little for doubt or speculation. Prin- 
ciples are sometimes evolved from the ex- 
igencies of society, and grow into favor from 
their adaptation to the fitness of things. No 
one can say that both the common and civil 
law have not been ameliorated and improved 
by such means. But we are to look to estab- 
lished principles and not to theories in con- 
sidering the case before us. 

The debt is founded upon a bond and 
mortgage for the payment of two thousand 
dollars, executed on land in Michigan, by 
the defendant to the complainant, a citizen 
of New York, payable in six years at the 
rate of ten per cent per annum semi-annual- 
ly, on the first days of July and January, to 
the complainant, at his residence in New 
York. 

In 2 Kent, Comm. 460, it is said: "If, 
however, the rate of interest be specified 
in the contract, and it be according to the 
law of the place where the contract was 
made, though that rate be higher than is 
lawful by the law of the place where pay- 
ment was to be made, the specified rate of 
interest at the place of the contract has been 
allowed by the courts of justice in that place; 
for that is part of the substance of the con- 
tract The general doctrine is, that the law 
of the place where the contract is made is 
to determine the rate of interest when the 
contract specifically gives interest; and this 
will be the case though the loan be secured 
by a mortgage on lands in another state, 
unless there be circumstances to show that 
the parties had in view the laws of the latter 
place in respect to interest When that is 
the case, the rate of interest of the place of 
payment is to govern." De Wolf v. John- 
son, 10 Wheat [23 TJ. S.] 367; Quince v. 
Callender, 1 Desaus. Eq. 160. 

"With respect to the question of usury, 
In order to hold the contract to be usurious 
it must appear that the contract was made 
here, and that the consideration for it was 
to be paid here. It should appeal*, at least, 
that the payment was not to be made abroad; 
for if it was to be made abroad, it would not 
be usurious." Thompson v. Powles, 2 Sim. 
211. 

In reference to the above cited case, Chan- 
cellor Kent says (volume 2 of his Commen- 
taries, 4G1): "According to the case of 
Thompson v. Powles [2 Sim. 194], it is now 
the received doctrine at Westminster Hall, 
that the rate of interest on loans is to be 
governed by the law of the place where the 
money was to be used or paid, or to which 
the loan has reference; and that a contract 
made in London to pay in America, at a rate 



of interest exceeding the lawful interest in 
England, was not a usurious contract, for 
the stipulated interest was parcel of the 
contract" This appears to be a liberal re- 
laxation of tlje rigor of the former rule in 
the English courts, and it is comformable 
to the American cases. Story, Coyifl. Laws, 
§ 305. 

In the somewhat noted case of Depau v. 
Humphreys, 8 Mart (N. S.) 1, the note was 
given in New Orleans, payable in New York, 
for a large sum of money, bearing an interest 
of ten per cent, being the legal interest in 
Louisiana, the New York legal interest being 
seven per cent only. The question was 
whether the note was tainted with usury, as 
it would be, if made in New York. The 
supreme court of Louisiana decided that it 
was not usurious; and that although the 
note was made payable at New York, yet" 
the interest might be stipulated for, either 
according to the law of Louisiana or accord- 
ing to that of New York. To" the same im- 
port are the cases of Peck v. Mayo, 14 Vt 
33; and Chapman v. Robertson, 6 Paige, 627. 
In Pratt v. Adams, 7 Paige, 615, the court 
says, "If the contract was not illegal by the 
laws of the country where it was made, and 
where the money was loaned, the fact that 
the drafts were payable in New York would 
not render them void under our usury laws, 
except in a case where the loan of the money 
out of this state was a mere device to evade 
the operation of the law of this state which 
was intended as a cover for usury." The 
doctrine is well established, if a mortgage 
be executed in Michigan, which is the domicil 
of the mortgagor, at the legal rate of interest, 
full effect will be given to the security with- 
out reference to the usury laws of any other 
state, which neither party intended to violate. 
In Andrews v. Pond, 13 Pet [38 U. S.J 78, 
the court says, "The general principle in re- 
lation to contracts made in one place to be 
executed in another, is well settled. They 
are to be governed by the law of the place 
of performance; and if the interest allowed 
by the laws of the place of performance is 
higher than that permitted at the place of 
the contract, the parties may stipulate for 
the higher interest without incurring the 
penalties of usury." 

By the statute of Michigan, ten per cent 
was the legal rate of* interest, and this was 
the amount stipulated to be paid, and con- 
stituted a part of the contract; the court 
cannot presume, therefore, against the fact, 
that usury under* the New York statute was 
intended. 

In Ohio Ins. Co. v. Edmondson, 5 La. 295, 
299, 300, the court says, "By the comity of 
nations a practice has been adopted, by 
which courts of justice examine into, and 
enforce contracts made in other states, and 
carry them into effect according to the laws 
of the place where the transaction took its 
rise. This practice has become so general 
in modern times, that it may be almost stat- 
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ed to be now a rule of International law, and 
it is subject only to the exception, that the 
contract to which aid is required, should not, 
either in itself or in the means used tp give 
it effect, work an injury to tfce inhabitants 
of the country where it is attempted to be 
enforced." Story, Confl. Laws, § 244. 

In Chapman v. Robertson, 6 Paige, 633, the 
court said, "I have arrived at the conclusion, 
that this mortgage, executed here, and upon 
property in this state (New York), being valid 
by the lex situs, which is also the law of the 
domicil of the mortgagor, it is the duty of 
this court to give full effect to the security." 

If no place of payment is prescribed, the 
contract takes effect as a contract of the 
place where it is made; and being payable 
generally, it is payable everywhere, and 
after a demand and refusal of payment, in- 
terest will be allowed according to the law 
of the place of the contract But if the 
place of payment or of performance is dif- 
ferent from that of the contract, then the 
interest may be validly contracted for at 
any rate not exceeding that which is allow- 
ed in the place of payment or performance. 

"Whether a contract is usurious or not, 
depends, not upon the rate of interest al- 
lowed, but upon the validity of that interest 
in the country where the contract is made, 
and is to be executed. A contract made in 
England for advances to be made at Gi- 
braltar, at a rate of interest beyond that of 
England, would nevertheless, be valid in 
England; and so a contract to allow interest 
upon credits given in Gibraltar at such 
higher rate would be valid in favor of the 
English creditor." Story, Confl. Laws, § 
292. 

In his Conflict of Laws (section 488), Mr. 
Justice Story says, "Boullenois has no where 
to my knowledge, directly and positively 
treated the question, whether the interest 
may be stipulated for according to the place 
of the contract, when payment is to be made 
in another place where it would be illegal." 
In section 304a, he says, "If the transaction is 
bona fide and not with intent to evade the 
law against usury, and the law of the place 
of performance allows a higher rate of in- 
terest than that permitted at the place of 
the contract, the parties may lawfully stipu- 
late for the higher rate of interest" No 
one ever doubted this. The daily expe- 
rience of every business man shows that 
a note is legal, if given for a rate of interest 
fixed by law in any state where it is pay- 
able. In Michigan, ten per cent is the 
legal rate of interest, and may be recov- 
ered. 

Mr. Justice Story objects to the principle 
here laid down, and there is no jurist in 
America or in England, of higher authority. 
He admits in section 299, that the phrase 
"lex loci contractus" may have a double 
meaning or aspect; and that it may indif- 
ferently indicate where the contract is ac- 
tually made, or where it is virtually made, 



according to the intent of the parties, that 
is, the place of payment or performance. 
And he says, "We have seen that the rule 
of the civil law clearly indicates this." 

No one can suppose that a contract can be 
distributed into parts, and so made good 
for the whole, but that the clear intention 
of the parties may be understood and ap- 
plied; as where the legal rate of interest 
stipulated to be paid is higher where the 
contract is entered into than at the place of 
payment, the higher rate may be presumed 
to be within the intention of the parties. 

If the transaction is bona fide and not 
with intent to evade the law against usury, 
and the law of the place of performance al- 
lows a higher rate of interest than that per- 
mitted at the place of the contract, the par- 
ties may lawfully stipulate for the higher 
interest But then the transaction must be 
bona fide, and not intended as a mere cover 
for usury. Andrews v. Pond, 13 Pet [3S 
U. S.] 65. Mr. Chancellor Kent has cor- 
rectly laid down the modern doctrine; and 
he is fully borne out by the authorities. 
"The law of the place," says he, "where the 
contract is made, is to determine the rate 
of interest, when the contract specifically 
gives interest; and this will be the case, 
though the loan be secured by a mortgage 
on land in another state, unless there be 
circumstances to show that the parties had 
in view the laws of the latter place in re- 
spect to interest When that is the case, 
the rate of interest of the place of payment 
is to govern." 2 Kent, Comm. 460; De Wolf 
v. Johnson, 10 Wheat [23 U. S.] 367; Sco- 
field v. Day, 20 Johns. 102; Thompson v. 
Powles, 2 Sim. 194. 

It is agreed that the above loan was made 
in this manner: "An agent of the com- 
plainant, Mr. Loomis, residing in St Clair 
county, drew a draft on the complainant, 
caused the same to be cashed at a bank in 
the city of Detroit, atfd paid the proceeds 
over to said Remer, at said St Clair; the 
bond and mortgage were executed at St 
Clair, on real estate in said county of St 
Clair, and delivered to said Loomis at that 
place, as the agent of complainant." 

It is also agreed, that by the laws of the 
state of New York, in force at the time of 
making said loan, and ever since in force, 
the taking more than seven per centum per 
annum upon any loan of money was pro- 
hibited, and any contract or security made 
or taken in violation thereof, was by such 
laws void. 

Now, that this was a perfectly fair trans- 
action, understood by the parties, no one 
can question. The contract was valid un- 
der the laws of Michigan, unaffected by any 
taint of usury. No deception was prac- 
ticed. The contract can be legally enforced 
in Michigan; and this suit is now brought 
to enforce it. There is not a circumstance 
to show that the parties had in view any 
other rate of interest than that which was 
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stipulated in the contract. And if that rate 
of interest cannot be recovered Tinder the 
laws of New York, no one doubts that it 
onay be recovered in the state of Michigan, 
where the contract was made. In Andrews 
v. Pond, 13 Pet [38 U. S.] 7S, the supreme 
court says: "If the interest allowed by the 
laws of the place of performance is higher 
than that permitted at the place of the con- 
tract, the parties may stipulate for the high- 
er interest without incurring the penalties 
of usury." And the court says, taking eight 
per cent, in Alabama is no violation of the 
New York law. 

The bond and mortgage are valid under 
the Michigan law, and the complainant 
elects, as he has a right to do, that he will 
proceed under the Michigan statute. And 
it is difficult to perceive on what ground the 
defendant can complain that his rights are 
affected by the usury law of New York. 
The ten per cent interest which the defend- 
ant agreed to pay, was a part of the con- 
tract authorized by the laws of Michigan, 
and this contract is not supposed to be im- 
paired by an agreement to pay the same 
rate of interest in New York. The mort- 
gagee claims the ten per cent interest, un- 
der the Michigan law, and this he is en- 
titled to. 

NOTE [from original report in 1 Flip. 15]. 
See, as to law of place governing contracts, 
limitations or the rule, and how it is applied in 
cases of usury, the following cases: 2 Johns. 
235; 3 Johns. 203; 1G Johns. 233; 3 N. Y. 
2G6; 7 N. Y. 500; 9 N. Y. 53; 13 N. Y. 31; 
32 N. Y. 21; 33 N. Y. 615; 59 N. Y. 587; 1 
Cow. 103; 32 Barb. 522; 34 Barb. 33; 62 
Barb. 32G; 65 Barb. 265; 4 Denio, 305; 6 
Paige, G27; 13 N. Y. 290: 40 N. Y. 496; 45 
N. Y. 113; 12 N. Y. 495; 15 N. Y. 9; 30 N. Y. 
"259; 11 Humph. 194; 4~ Heisk. 385; Peck 
[Tenn.] 1; 6 Cold. 499; 2 Swan. 573; [Cary 
v. Curtis] 3 How. [44 U. S.] 262; 2 Lea, 676; 
5 Sneed. 328; [Cook v. Moffat] 5 How. [46 
TJ. S.] 295; and 1 Pars. Notes & B. 327: 
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FITTON (UNITED STATES v.). See Case 
N<h 15,106. 

Case Wo. 4,837. 

Ex parte FITZ. 

In re RAWSON et al. 

[2 Lowell, 519.] r 

District Court, D. Massachusetts. ' Not., 1876. 

Pledge— Bill of Sale in MASSACHUSETTS— REGIS- 
TRATION— DeLIVRKT TO PLEDGEE— POSSESSION. 

1. By the law of Massachusetts, a bill of sale 
intended for security operates as a pledge and 
not as a mortgage, and does not require, or ad- 
mit of, registration. 

2. Delivery to the pledgee may be either 
actual or constructive. 

3. Possession may be kept by an agent, and 
that agent may be the pledgor. 

* 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



In bankruptcy, 

R. D. Smith, for petitioner. 
T. F. Nutter, for assignee. 



LOWELL, District Judge. The petitioner 
lent money to Rawson & Hittinger, and took 
from them at the same time the notes of 
Jacob Hittinger, not a member of the firm, 
and bills of sale of certain locomotive en- 
gines, then in their machine-shop in Cam- 
bridgeport as additional security. Rawson 
& Hittinger have become bankrupt, and Ja- 
cob Hittinger has paid the debt; and the 
petitioner, acting as trustee for him, asks 
that the engines or their proceeds be now 
applied to pay the debt Jacob Hittinger 
has become a party to the petition, and sub- 
mits his rights to the determination of the 
court 

It was argued in behalf of the petitioner 
that the bills of sale were mortgages, and 
that the failure to record them would not, 
under the circumstances of the case, be fatal 
to the title of the mortgagee. I take it how- 
ever, to be clear, that by the law of Massa- 
chusetts, as of the other states, the bill of 
sale, intended for security, operated as a 
pledge and not as a mortgage, and neither 
required nor admitted of registration: Walk- 
er v. Staples, 5 Allen, 34; Kimball v. Hil- 
dreth, 8 Allen, 1G7; and, incidentally, New- 
ton v. Fay, 10 Allen, 503; Drake v. White, 
117 Mass. 10. As a general rule, the pledgee 
must take and keep possession of the chat- 
tels, or his title will not be valid against 
the assignee in bankruptcy. My decision, 
that a mortgagee had a better title than the 
assignee in some cases, though he neither 
took possession nor recorded his mortgage, 
does not apply to pledges, but turned on 
the words of a statute, construed with the 
aid of the rule of the common law of Massa- 
chusetts, that the possession of a mortgagor 
is consistent with the title of the mortgagee. 
Still, on the question of what is a sufficient 
taking and keeping, the cases arising under 
mortgages are in point 

I understand the law to be that there must 
be a delivery before the pledgee's lien will 
attach; but the delivery may be either ac- 
tual or constructive: Meyerstein v. Barber, 
L. R. 2 C. P. 38; Id. 061; 4 H. L. 317; Young 
v. Lambert, L. It 3 P. C. 142. Then, as to 
keeping possession, it may be kept by an 
agent and that agent may be the pledgor. 
If the circumstances make out a good reason 
for giving the custody and apparent control 
to the pledgor, there may not even be evi-, 
dence of fraud; but, at most his possession 
will only be evidence either that the pledge 
has been abandoned, or that the transac- 
tion is covinous. See Sumner v. Hamlet, 12 
Pick. 7G; Macomber v. Parker, 14 Pick. 497; 
Hays v. Riddle, 1 Sandf. 24S; Way v. Da- 
vidson, 12 Gray, 405; Cooper v. Ray, 47 111. 
53; Martin v. Reid, 11 C B. (N. S.) 730; 
Thayer v. D wight, 104 Mass. 254; Thorn- 
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dike v. Bath, 114 Mass, 116; Weld v. Cut- 
ler, 2 Gray, 195. 

On the question of fact whether posses- 
sion was taken and kept, there is, unfortu- 
nately, a direct contradiction between the 
only two witnesses to the acts done. The 
petitioner testifies that, soon after the bills 
of sale were given, he went to the shop 
of the pledgors, and in presence of one of 
them, Michael Hittinger, took possession of 
every one of the engines, put his hand upon 
each, and told Michael Hittinger to hold 
them as his agent, and that if any of them 
were sold he would give an order for the 
delivery. Michael Hittinger says that the 
petitioner came over to the shop, and one en- 
gine was pointed out to him, but he did 
nothing about taking possession, and gave 
no orders. Supposing, as I do, that the wit- 
nesses are equally veracious, I feel bound 
to give greater credit to the evidence of the 
petitioner; because he cannot be mistaken, 
and Mr. Hittinger may have forgotten the 
circumstances. The petitioner went to the 
factory, according to his story, with a defi- 
nite purpose, and must recollect what it was, 
and what he did in pursuance of it Both 
stand before the court unimpeached, and with 
no serious bias, because the debt has been 
paid to Mr. Fitz, and he is proceeding for 
the benefit of a surety; and Mr. Hittinger, 
on his part has assigned all his title by his 
petition and the proceedings in bankruptcy. 
I can only regret that the parties did not 
see fit to submit the decision of this ques- 
tion to a jury. 

Taking it, as I feel bound to do, that Mr. 
Fitz's recollection is the more accurate, it 
seems to me, as matter of law, that his pos- 
session was sufficient I do not consider that 
a pledgee is bound to remove locomotive en- 
gines, and put them into his house or into 
a warehouse. He might well leave them 
with the pledgor, to be finished, or even to 
be sold. There is somewhat more danger 
of fraud if the pledgor himself is intrusted 
with the possession, than if a third person 
was employed; but there is no difference 
in principle between the appointment of Hit- 
tinger and of one of his clerks. It comes 
back to a question of fraud or good faith. 
Of course, it is well understood that an as- 
signee in bankruptcy is not a purchaser 
without notice. 

It is argued that there was no sufficient 
designation of the particular engines pledg- 
ed. I do not understand the evidence to be 
Tvnrtisnntori on this noint. Mr. Fitz said that 
the engines mentioned in his bill of sale 
could be easily picked out from the others; 
and Mr. Hittinger again differed from him 
on this point. But this matter is'set at rest 
by the evidence, which I have accepted as 
accurate, that each engine was in fact des- 
ignated and pointed out when Mr. Fitz went 
over to the shop and took possession, which 
was long before the bankruptcy. 

Petition granted. 



Case KTo. 4,838. 

FITZ v. The AMELIE. 

[2 Cliff. 440.] * 

Circuit Court, D. Massachusetts. May Term, 
1865. 2 

Sale op Vessel by Master— Disabled by Perils, 
of the Sea— Liens Transferred to Proceeds. 

1. The master is justified in selling the ship 
as the best thing that can be done for the inter- 
est of all concerned, under the following cir- 
cumstances: When the ship is disabled by per- 
ils of the sea, and the master has no means of 
getting the repairs done in the place where the 
injury occurred; or, if being in a place where 
the repairs might be made, he has no funds 
in his possession, and cannot, on account of the 
distance or other sufficient cause, communi- 
cate with the owner* and is not able to raise 
the necessary means by bottomry, or otherwise, 
to execute the repairs; also, if the injuries to 
the ship are so great that the cost of repairing 
her would be greater than her value after the 
repairs were completed; also, if the ship is 
disabled so that she cannot proceed, and the 
cost of repairs will amount to more than one 
half her value, reckoning one third new for 
old, and the master has no funds, and can nei- 
ther procure any nor communicate with the 
owner, and the whole circumstances are such 
that a prudent owner would decide to break up 
the voyage. 

[See note at end of case.] 

2. The circumstances, which create a moral 
necessity for the sale of the vessel by the mas- 
ter, have the effect to constitute the master the 
agent of all concerned, and therefore the title 
of the purchaser becomes complete and absolute. 

3. When a ship is thus lawfully sold, any 
lien upon her is transferred to the proceeds of 
the sale, which, by operation of law, become the 
substitute of the ship, in the sense of the ad- 
miralty law. 

[Cited in Wilson v. Bell, 20 Wall. (87 IT. S.) 
221.] 

This was an admiralty appeal in a cause of 
contract civil and maritime. [The libellant, 
Charles Fitz, filed his libel in the district 
court against the galliot Amelie (B. Riviere 
and others, claimants) for a lien and dam- 
ages for the nondelivery of a cargo. The dis- 
trict court dismissed the libel (case unreport- 
ed), and libellant appealed.] The complaint 
of the libellant was, that on the 13th of 
March, 1862, he shipped on board the Amelie, 
then called the Plata, and lying in the port of 
Paramaribo, certain merchandise to be trans- 
ported to Boston, and there to be delivered to 
the libellant It was alleged that the vessel 
subsequently departed on the voyage and 
arrived at the port of destination, but that 
the master neglected to deliver a large part 
oC the cargo, and failed to render any satis- 
factory account of the same. The defence 
of the claimants was, that the vessel arrived 
at Port au Prince, unseaworthy, and utterly 
unfit and unable to proceed on her voyage, or 
any voyage to sea; that very extensive and 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Afiirmed in 6 Wall. (73 TJ. S.) IS .] 
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costly repairs were necessary* before she 
could lie rendered seaworthy; that neither 
the master nor the owners had any funds or 
any credit at that port, wherewith to procure 
the repairs to be made; and consequently, 
that the master, not being able to procure the 
funds by bottomry bond or otherwise, to 
execute the repairs, on the 12th of June fol- 
lowing sold the vessel at auction, and that 
he. the claimant, then and there became the 
lawful purchaser of the vessel. 

The case came before the court upon an 
agreed statement of certain facts, in sub- 
stance the following:— 

The cargo was received on board the vessel 
at Surinam, to be transported and delivered 
as alleged in the libel. The invoice value of 
the cargo was $S,306.67, and the master sign- 
ed bills of lading for the same in the usual 
form. The vessel suffered damage by perils 
of the sea. The cargo consisted of two hun- 
dred and forty-two hogsheads and sixteen bar- 
rels of molasses, fifty hogsheads and nine bar- 
-rels of sugar, and sixteen pieces of old 
copper. Some of the cargo was also dam- 
aged by the perils of the sea, and thirty hogs- 
heads of the molasses were jettisoned for the 
common safety, and thirty more were inten- 
tionally stove in the hold and their contents 
lost 

It appeared that the vessel put into Port 
au Frince for repairs, and that she was there 
twice surveyed and ordered to be repaired. 
Repairs under those orders were made, to the 
the extent of $1,000, when it was ascertained 
that more extensive repairs were required 
than was at first deemed necessary, where- 
upon a third survey was called, which re- 
sulted in a more thorough examination of 
the vessel. A sale of the vessel was made, 
under the recommendation of the third re- 
port The libellant denied the validity of the 
sale; and the question whether it was right- 
fully made, under the circumstances, was 
the first and principal question in the case. 

Other questions were discussed at bar, but. 
under the view of the case taken by the 
court, it will not be necessary to advert to 
them in this report 

F. C. Loring, for libellant 
C. W. Loring, for claimants. 

CLIFFORD, Circuit Justice. The author- 
ity of a master to sell his ship under any 
circumstances was denied by some of the 
continental writers upon maritime law, and 
by some of the early decisions in the courts of 
the parent country. The reason given for the 
prohibition was, that such authority, if al- 
lowed, would tend to encourage fraud. Tre- 
menhere v. Tresillian, 1 Sid. 452; Johnson 
v. Shippen. 2 Ld. Raym. 984; Reid v. Darby, 
10 East, 143; Abb. Shipp; (5th Ed.) 9; Ekins 
v. East India Co., 1 P. Wms. 395. 

A careful scrutiny of those cases, how- 
ever, will show that the circumstances in 
most of them were not such as to justify a 



sale in any view of the law; and the deci- 
sion in some of them was placed upon that 
ground. Subsequent cases have clearly es- 
tablished the doctrine even in that country** 
that the master in a case of extreme neces- 
sity may sell the ship for the benefit of the 
owners or of all concerned. Hayman v. Molton, 
5 Esp. 65; The Fanny & Elmira, Edw. Adm. 
117; Milles v. Fletcher, 1 Doug. 231; Idle 
v. Royal Exchange Assur. Co., 8 Taunt. 
755; Freeman v. East India Co., 5 Barn. & , 
Aid. 617; Cannan v. Meaburn, 1 Bing. 243; 
Read v. Bonham, 3 Brod. & B. 147; Under- 
wood v. Robertson, 4 Camp. 13S. Abbott in 
his work on Shipping, says the master pos- 
sesses every power necessary for the employ- 
ment and navigation of the ship; and he 
admits that, in a case of extreme necessity, 
he may sell the ship, but insists that he is 
bound, before exercising that authority, to 
try every other expedient to raise money. 
Abb. Shipp. 9. But the rule is much better 
stated by Parke Baron, in Hunter v. Parker, 
7 Mees. & W. 342, to which special reference 
is made. He says that the master has bj 
virtue of his employment not merely those 
powers which are necessary for the naviga- 
tion of the ship, and the conduct of the. 
adventure to a safe termination, but also a 
power when such termination becomes hope- 
less, and no prospect remains of bringing 
the vessel home, to do the best for all con- 
cerned, and therefore to dispose of the ship 
for their benefit 

The libellant admits that it is well set- 
tled in this country that the master, in a 
case of necessity, may sell his ship, and th&. 
admission is a very proper one in this court 
as the point has been at least three times 
authoritatively decided by the supreme court 
of the United States. Patapsco Ins. Co. v. 
Southgate, 5 Pet [30 U. S.] "620; New .Eng- 
land Ins. Co. v. The Sarah Ann, 13 Pet [38 
U. S.] 400; Post v. Jones, 19 How. [60 U. S.] 
157. Speaking of the authority of the mas 
ter to sell his ship, Mr. Justice Thompson 
said in the first case cited, that there can be 
no doubt that the injury to the vessel may 
be so great and the necessity so urgent as 
to justify a sale. There must be, says the 
court, this implied authority in the master, 
from the nature of the case. He, from ne- 
cessity, becomes the agent of both parties, 
and is bound in good faith to act for tho 
benefit of all concerned; and the under* 
writer must answer for the consequences, 
because it is within his contract of indem- 
nity. All the circumstances must be sub- 
mitted to the jury, and they must find both 
the necessity and the good faith of the mas* 
ter in order to justify the sale. The opinion 
of the court in the second case was delivered 
by Mr. Justice Wayne, who does not stop to 
argue the question of authority, as that had 
been decided in the preceding case, but pro- 
ceeds at once to the statement of the condi- 
tions under which it must be exercised, in 
order that the sale may be held valid. Those 
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conditions as there stated are, that the mas- 
ter must act in good faith, exercise his best 
discretion for the benefit of all concerned, and 
that the sale can only be made upon the 
compulsion of a necessity, to be determined 
in each case by the actual and impending 
peril to which the vessel is exposed, from 
which it is probable, in the opinion of per- 
sons competent to judge, that the vessel 
cannot be saved. He admits, however, that 
the necessity for a sale cannot be denied, 
when the peril, in the opinion of those ca- 
pable of forming a judgment, makes a loss 
probable, although the vessel may in a short 
time afterwards be got off and put afloat. 
Mr. Justice Grier delivered the opinion in the 
third case cited; and he affirms that it can- 
not be doubted that a master in certain cases 
of absolute necessity has power to sell both 
vessel and cargo. Such a necessity may be 
held to exist, say the court in that case, where 
the vessel is disabled, stranded, or sunk, if 
it appear that the master had no means, and 
eould raise no funds to repair, so as to 
prosecute his voyage. Unless the vessel is 
so disabled that it is rendered unsafe for 
her to proceed on her voyage, the question as 
to the necessity of selling her cannot arise- 
Nothing short of proof of that fact will au- 
thorize the conclusion that the authority of 
the master was so enlarged that he became 
the agent of all concerned, and that he was 
clothed with power to determine in their 
behalf what should be done for their com- 
mon interest. Prince v. Ocean Ins. Co., 40 
Me. 493. When the vessel is so disabled 
that she cannot proceed on her voyage, and- 
the master has no funds to make the nee* 
■essary repairs to enable her to proceed, and 
•cannot raise any for that purpose, hy bot- 
tomry or otherwise, he must determine, in 
the absence of the owner, what the interest 
of all concerned requires him to do. His 
authority in the premises under those ch> 
cumstances, is not derived from the owner, 
but is devolved upon him by law, and con- 
sequently it is his duty to act according to 
his best judgment Sale of the ship is a 
necessity within the meaning of the com- 
mercial law, when under the circumstances 
indicated, nothing better can be done for 
the benefit of the owner or those concerned 
in the adventure. If the voyage be broken 
up in the course of it, by ungovernable eir- 
■cumstances, the master, says Chancellor Kent, 
may sell the ship, provided he do so in good 
faith, for the good of all concerned, and in 
a case of supreme necessity, which sweeps 
all ordinary rules before it 3 Kent, Coram. 
173. Neither necessity nor good faith is 
alone sufficient to make such a sale valid ? 
but both must concur, and must be affirma- 
tively shown by the party setting up the 
sale. The Henry [Case No. 6,372]. 

My judgment is, said Judge Story, upon 
the most careful survey of the authorities, 
as well as upon the general principles of 
law, that the master has a x-ight to sell the 



ship in cases of urgent necessity; and I 
adopt the argument at the bar, that it must 
be proved that there was a pressing neces- 
sity to justify the sale. The Tilton [Case No. 
14,054]. Other courts of the highest respec- 
tability have employed the same or similar 
expressions; but the explanations of Tindal, 
Ch. J., in Somes v. Sugrue, 4 Car. & P. 2S2. 
show to a demonstration that there cannot be 
in such a case either a legal or physical ne- 
cessity, and consequently that it is only a 
moral necessity which is required to be 
shown, in order that the sale may be held 
to have been justified. Two decisions of 
Judge Story in this circuit are also to the 
same effect. Pope v. Nickerson [Case No. 
11,274] ; Robinson v. Commonwealth Ins. Co. 
[Id. 11,949], Whether the necessity actually 
exists or not depends upon the circumstances, 
and so when carefully examined are all the 
well-considered cases. Gordon v. Massachu- 
setts F. & M. Ins. Co., 2 Pick. 249; The 
Sarah Ann [Case No. 12,342]; Hall v. Frank- 
lin Ins. Co., 9 Pick. 476; American Ins. Co. 
v. Center, 4 Wend. 51; Peirce v. Ocean Ins. 
Co., 18 Pick. 83. 

Different forms of expression are employed 
by different courts and jurists in describing 
the degree or intensity of the necessity which 
is required to justify the sale. Doubts are 
entertained whether any of the epithets, so 
employed, express very fully or definitely 
the precise idea intended to be conveyed. 
Perhaps it is not possible to devise any rule 
which will apply to all cases, but it is be- 
lieved that some approximation may be made 
in that direction. 

When the ship is disabled by perils of the 
sea, and the master has no means of getting 
the repairs done in the place where the in- 
jury occurred, or, if being in a place where 
the repairs might be made, he has no funds 
in his possession and cannot, on account of 
the distance or other sufficient cause, com- 
municate with the owner, and is not able to 
raise the necessary means by bottomry or 
otherwise to execute the repairs, or if the in- 
juries to the ship are so great that the cost 
of repairing her would be greater than her 
value after the repairs were made, or if the 
ship is disabled so that she cannot proceed, 
and the cost of repairs will amount to more 
\than half her value, reckoning one third new 
for old, and the master has no funds, and 
can neither procure any nor communicate 
with the owner, and the whole circumstances 
are such that a prudent owner would decide 
to break up the voyage, then the master is 
justified in selling the ship as the best thing 
that can be done for the interest of all con- 
cerned. Such a state of circumstances cre- 
ates the moral necessity, the urgent neces- 
sity, the extreme necessity, the imperious, 
uncontrollable necessity, described in the 
decided cases, and authorizes the master to 
sell the ship, if in his judgment, honestly 
exercised, the sale will best promote the in- 
terest of all concerned. When those condi- 
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tions, or any class of them, concur, it be- 
comes the duty of the master to decide the 
question; and if he finds that the disaster 
will be most alleviated, and the interests of 
all will be best served by a sale, then it is 
his duty to act in the premises; and if 
he makes the sale bona fide as the agent of 
all concerned, it is valid, and all are bound 
by his acts. Reference is made by the libel- 
lant to certain recent decisions in the ad- 
miralty court of the parent country, in which 
it is supposed that a more stringent rule is 
laid down, but a careful examination of the 
cases will show that they do not warrant 
any such conclusion. Cases referred to are 
the following: The Eliza Cornish, 1 Spinks, 
46; The Glasgow, 1 Swab. 146; The Mar- 
garet Mitchell, Id. 3S6; The Australia, Id. 
4S4; The Bonita & Charlotte, 1 Lush. 252, 
261. 

The general rule is, says Dr. Lushington, 
in the case first cited, that the master has 
no authority to sell the ship, but he adds 
that, "whatever opinion may have been 
doubtfully expressed on the subject, it ap- 
pears to me clear, upon reason and author- 
ity, looking at what the law now is, that in 
case of necessity he must be invested with 
that power." Borrowing the language of the 
opinion in the case of Robertson v. Clarke, 
1 Bing. 445, he says: "I agree that it is not 
sufficient to show that the sale was bona fide 
and for the benefit of all concerned, unless it 
be also shown that there was an urgent 
uecessity for its being resorted to." The 
same rule is laid down in the second case, 
but the same judge says that "the necessity 
is to be judged by all the circumstances: 
1. The state and condition of the vessel. 2. 
The consequences of not proceeding to sell. 
3. The facility of communicating with the 
owner. 4. The resources of the master, or 
the total absence of all resources. 5. The 
power and means of the owner to avert a 
sale." The third case asserts that it is 
clear from the authorities that, though in 
early times the validity of a sale by a mas- 
ter in a foreign port was doubted, yet now it 
is decided that he has an implied authority 
in cases of extreme necessity, and in those 
only. Judgment was also pronounced in the 
fourth case by the same learned judge, and 
in that he states that the necessity which the 
law contemplates is not an absolute impossi- 
bility of getting the vessel repaired, but if 
the ship cannot be sent upon her voyage 
without repairs, an£ if the repairs cannot 
be done except at so great and so certain a 
loss that no prudent man would venture to 
encounter it, that constitutes a case of neces- 
sity; and he states the rule in the fifth case 
in the same language as in the first, and 
borrows it from the same source. Taken as 
a whole, these cases, I think, confirm the 
rule as before explained. Applying that rule 
to the present case, it is quite clear what the 
result must be. The record shows that the 
vessel sailed for Boston on the 16th of March, 



1862, and that she was stanch and in good 
repair. Full proof is exhibited that she en* 
countered severe storms, was struck by a 
heavy sea, and was so badly crippled, in- 
jured, and broken that it was with difficulty 
that she arrived at Port au Prince. Due pro- 
test was made by the master, and she was 
three times surveyed. The first two sur- 
veys recommended temporary repairs to en- 
able her to proceed to her port of destination. 
The surveyors' reports describe in detail the- 
apparent injuries to the vessel, and specify 
the temporary repairs required to enable the- . 
vessel to proceed. They show, when taken 
in connection with the statements of the pro- 
test and the parol testimony, that the ves- 
sel as examined upon the outside and with, 
the cargo on board, was very badly stove 
and crippled, and that she was emphatic- 
ally disabled from proceeding on the voyage. 
The second report states that the surveyors 
recommend that "ihe vessel be repaired here* 
sufficiently for her to proceed on her voyage- 
to Boston. It being well understood that 
total and adequate repairs to the damage 
which the vessel has suffered are impossible* 
in this port" Temporary repairs were ac- 
cordingly made at the cost of $1,000; but 
the third report shows that upon taking oft 
the side planking to replace the same by" 
new, as was ordered in the second report, 
the injuries to the vessel were found to be- 
very much greater than was supposed or 
could have been known when the prior sur- 
veys were made. On the last survey were* 
three competent masters of vessels, Lloyd's 
agent, and the agent of the New York and 
Philadelphia underwriters. They all agreed, 
that it was not possible to make the nec- 
essary repairs in that port in a proper man r 
ner; that even if the necessary materials 
could be obtained, it would cost, in addition 
to the $1,000 which had been expended, not 
less than $3,500 Spanish, and that it would 
take four months to make the repairs; and' 
they also found that the whole cost of re- 
pairs would be' more than the vessel would 
be worth after the repairs were made. Then- 
report I think is sustained by the evidence- 
in the case. 

Sale of the vessel was accordingly made on 
12th of June, 1862, for the benefit of all con- 
cerned, and the claimant became the pur- 
•chaser for the sum of $407 in gold. Claim- 
ant repaired her at a cost of $1,695.31 in 
gold, and despatched her to Boston. She- 
was libelled here shortly after her arrival, 
and was sold under the order of the district 
court The proceeds of sale amounting to* 
the sum of $2,138.64 remain in the registry 
of the court Libellant claims a lien on the- 
vessel for so much of the cargo as was sacri- 
ficed for the common benefit, and also for so* 
much of the cargo as has not been delivered. 
He resists the sale as unauthorized; but I 
am of the opinion that it was clearly justified 
within the principles already explained. 

The second proposition of the libellant is 
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that the sale, even if necessary and valid, 
operated only to pass the title of the owner, 
and that the purchaser took his title, sub- 
ject to the lien of the libellant; but I am of the 
opinion that the circumstances which create 
the moral necessity for the sale of the ship 
in a case like the present, have the effect to 
constitute the master the agent for all con- 
cerned, and consequently that the title of the 
purchaser became complete and absolute. 
The Tilton [supra] ; Milles v. Fletcher, 1 
Doug. 232; Idle v. Royal Exchange Assur. 
. Co., S Taunt. 755. 

On this point I adopt the views of the re- 
spondents, that the lien when the ship was 
lawfully sold, was transferred to the pro- 
ceeds which became by operation of law the 
substitute for the ship in the sense of the 
admiralty law. Brown v. Lull [Case No. 
2,018]; Sheppard -v. Taylor, 5 Pet. [30 U. S.] 
675. Bear in mind that the sale in this case 
was a sale from necessity; and I am of the 
opinion, notwithstanding the doubt expressed 
in the case of The Catherine, 1 Eng. Law & 
Eq. 6S1, that the purchaser took a full title 
free of the lien set up by the libellant. Un- 
less such be the law, then the authority con- 
ferred to sell in a case of necessity is a 
mockery, as no prudent man would ever pur- 
chase such a title. 

Having come to these conclusions, it is 
unnecessary to decide the other questions dis- 
cussed at the bar. Decree affirmed. Libel 
dismissed with costs. 

[NOTE. On libelant's appeal the decree of 
the circuit court was duly affirmed, Mr. Justice 
« Davis delivering the opinion of the supreme 
court, in the course of which it was held that 
the sale of a ship becomes a necessity, within 
the meaning of the commercial law, when noth- 
ing better can be done for the owner or those 
concerned in the adventure. If the master, on 
his part, has an honest purpose to serve those 
who are interested in the ship and cargo, and 
can clearly prove that the condition of his ves- 
sel required him to sell, then he is justified. 
The question is not whether it is expedient to 
break up a voyage and sell the ship, but wheth- 
er there was a legal necessity to do it. If this 
can be shown, the master is justified; other- 
wise, not. It was held that the facts of this 
case bring it within these well-settled prin- 
ciples of maritime law, inasmuch as they show 
that the several surveys of the vessel were made 
in the harbor of Port au Prince by captains 
of vessels temporarily detained in port and 
agents of the American and English underwrit- 
ers, and that their report established that the 
cost of repairs necessary would exceed the value 
of the vessel, and hence they advised that the 
voyage be broken up, the vessel sold, and the 
cargo reshipped to Boston. In the face of this, 
if the master had proceeded to repair his ves- 
sel he would have been culpable, being in a dis- 
tant port with a disabled vessel, seeking a solu- 
tion of the difficulties surrounding him at a 
great distance from his owners, with no di- 
rect means of communicating with them, and 
having good reason to believe the copper of his 
vessel was displaced, and that worms would 
work her destruction. The Amelie, 6 Wall. 
(73 U. S.) 18.] 



FITZGERALD (ECKLE v.). See Case No. 
4,267. 



Case No. 4,839. 

FITZGERALD v. The H. A. RICHMOND. 

[10 Chi. Leg. News, 21C] 

District Court, E. D. Michigan. March 11, 
1878. 

Libel fou Matektals — Rights of Mortgagee — 
Bona Fide Purchaser— Liens— Stale Claim. 

1. It is too well settled to need the citation 
of authorities that the lieu of a material man 
is not waived by taking the negotiable paper of 
the owner or master of the vessel. 

[Cited in The Illinois, Case No. 7,005.] 

2. The court considers how far a mortgagee 
is to be regarded as a bona fide purchaser with- 
out notice. 

3. That it is well settled, a mortgagee for a 
present valuable consideration, is a bona fide 
purchaser to the extent of his mortgage inter- 
est, but even if no money be advanced at the 
time the mortgage is made, if upon the faith of 
the security the mortgagee afterwards advan- 
ces money, or becomes liable as indorser to that 
extent, he becomes a bona fide purchaser. 

4. Under the circumstances in this case, the 
claimant should be regarded as a bona fide 
purchaser, the lioel not having been filed until 
two years after his claim accrued, and one year 
after the mortgage was given and the advances 
made. 

In admiralty. On the 19th day of August, 
1875*, libellant [Edmond Fitzgerald], who is 
the proprietor of a shipyard at Port Huron, 
furnished a mast to the schooner "H. A. Rich- 
mond," for which Scott & Brown, her own- 
ers, agreed to pay $225, in two installments 
of $112.50 each, evidenced by two drafts, 
one on the captain of the vessel, which was 
paid, and one upon themselves, which was 
accepted but not paid. This draft matured 
September 21st Subsequently during the 
same season, the schooner took on two car- 
goes at Port Huron, and continued passing 
and re-passing the rivers until the close 
of navigation. In May, 1876, she was 
again put upon the lake and river trade, 
chiefly between points on Lake Huron and 
Lake Erie. She passed Port Huron and De- 
troit several times, and continued to make 
frequent trips, within toe jurisdiction of this 
court, during that season, and in November, 
1876, was actually seized by the marshal up- 
on another claim, but was released upon 
bond. The libel was not filed until Septem- 
ber 28, 1877. On September 13th, 1876, 
James Dewey, the claimant, took a mortgage 
from Scott & Brown upcn the schooner, con- 
ditioned to pay all negotiable paper upon 
which he might then be or might become 
liable as indorser, and to indemnify him 
against all loss by reason of such indorse- 
ments. This was 13 months after libellant's 
bill was contracted, -ind just one year from 
the time the draft on Scott & Brown ma- 
tured. Prior to the giving of the mortgage, 
Dewey had indorsed for Scott & Brown to a 
considerable amount. And after the mort- 
gage was given he indorsed three notes in 
the aggregate sum of three thousand four 
hundred and twentj dollars, all of which he 
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was obliged to take up. On the 28th of April, 
1S77, the schooner, then being at Hamilton, 
Ontario, claimant having previously taken 
possession of her, bought her in upon his mort- 
gage sale, and from that time assumed sole 
possession and control of her. In May she left 
Hamilton and was put in trade between the 
Bruce mines on the river St Mary a and De- 
troit. Dewey swears that he received no 
notice of the claim until July 24th, 1877, 
when he received a letter from Capt Fitz- 
gerald, requesting payment. It seems that at 
the time he took the mortgage, Dewey made 
every effort possible to ascertain the claims 
outstanding against the vessel, and Scott 
testifies that some time in November of that 
year, ne did notify him of libellant's claim, 
but informed him he had supposed it was 
settled by his note. 

Atkinson & Atkinson, for libellant 
Burt & Burritt, for claimant 

BROWN, District Judge. Defendants' 
<ilaim that the bill was settled and paid by 
the acceptance of Scott & Brown, the owners, 
•cannot be maintained. It is too well settled 
to. need even the citation of authorities, that 
the lien of a material man is not waived by 
taking the negotiable paper of the owner or 
master of the vessel. Captain Scott's testi- 
mony that these drafts were given in pay- 
ment for the mast; that he supposed it was 
paid, and therefore did not constitute a lien 
upon the boat, is nothing more than his own 
•opinion upon the subject There was no con- 
versation proven to have taken place at the 
time the draft was given, indicating any in- 
tention on the one to give it, or of the other 
to receive it, in payment of the bill. 

The second defense, that the claim has be- 
come stale as against the mortgagee, is bet- 
ter supported by the testimony. How far a 
mortgagee is to be regarded as. a bona fide 
purchaser without notice, depends much up- 
on the character of the transaction. A bona 
fide purchaser is one who at the time of his 
purchase advances a new consideration, sur- 
renders some security or does some other act, 
which if his purchase were set aside, would 
leave him in a worse condition than his orig- 
inal position: Johnson v. Graves, 27 Ark. 
558. Had Dewey taken this mortgage sim- 
ply as security for the debt already existing, 
and made no further advances upon the 
strength of it, it would be a serious question 
whether he could U» protected as against this 
lien. Though the question does not seem to 
have been passed upon directly in any ad- 
miralty suit, it has been discussed with great 
learning and elaboration in several cases 
where a vendor has sought to enforce his lien 
upon land, which has been conveyed to trus- 
tees for the benefit of creditors or to assignees 
In bankruptcy, or mortgaged for a prior in- 
debtedness. The decided weight of authori- 
ty seems to be that in such cases the mort- 
gagee cannot asseit his claim as against the ; 



vendor's lien: Brown v. Vanlier, 7 Humph. 
249; Eubank v. Boston, 5 T. B. Mon. 2S6; 
Shanks v. MeWhorter, 26 Ga. 315; Shurley 
v. Sugar Refinery, 2 Edw. ch. 505; Repp v. 
Repp, 12 Gill & J. 340.; Harris v. Homer, 1 
Dev. & B. 455; 1 Hill. Mortg. 52; 2 Story, Eq. 
PI. 1225-1230. 

Were it not for the case of Bayley v. Green- 
leaf, 7 Wheat [20 U. S.] 46, I should feel no 
hesitation in holding that the claimant, by 
the mere taking of this mortgage, did not 
stand in a position to test this claim as a 
bona fide purchaser. That case, however, 
held directly that the vendor cannot enforce 
his lien for unpaid purchase money as against 
trustees for the creditors of the vendee to 
whom the land has been conveyed, without 
notice of the lien. The opinion of Chief Jus 
tice Marshall in this case has been criticised 
with great ability by the courts in several of 
the cases above cited, and were the question 
to come before the supreme court again, it is 
at least doubtful whether it would adhere to 
this opinion; or at least whether it would be 
adopted so far as to sustain the claim of a 
mortgagee against the lien of a material 
man. I see nothing to distinguish his pos- 
session from that of an assignee in bankrupt- 
cy, against whom it is well settled the lien of 
the material man will prevail. It is well 
settled, however, that a mortgagee for a 
present valuable consideration, is a bona 
fide purchaser, to the extent of his mortgage 
interest: The Nevada [Case No. 5,8391; The 
Key City. 14 Wall. [81 U. S.] 653; The Co- 
lumbia [Case No. 3,036]; The Dubuque [Id. 
4,110]. But even though no money be ad- 
vanced at the time the mortgage is made, if 
upon the faith of the security, th,e mortgagee 
afterwards advances money, or becomes li- 
able as indorser, to that extent, he becomes 
a bona fide purchaser. Ladue v. Detroit & 
M. R. Co., 13 Mich. 380. That is the position 
of the claimant in this case. Upon the day 
the mortgage was executed, he indorsed for 
Scott & Brown a note to the amount of $1,200; 
soon thereafter he indorsed two other notes 
in the aggregate sum of $2,220, all of which 
he was obliged to take up at maturity. Under 
these circumstances, I deem it quite clear 
that he should be considered as a bona fide 
purchaser. The libel rot having been filed 
until two years after his claim accrued and 
one year after the mortgage was given, and 
the advances made, I think libelant's claim 
must be adjudged to be stale. 

The view which I have taken of the case 
renders it unnecessary to consider whether 
Dewey gained any additional rights by the 
purchase made April 2Sth, 1S77, upon the 
foreclosure of his mortgage. The libel will 
be dismissed. 
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Case Mb. 4,840, 

FITZHUGH v. BLAKE. 

[2 Cranch, C. C. 37.] x 

Circuit Court, District of Columbia. Dec. 
Term, 1811. 

JSciue Facias to Revive Judgment — Judgment 
i'ou Penalty — execution. 

1. A scire facias to revive a judgment is not 
a new aciion; and if tne original judgment 
was rendered in Maryland beiore the 2ith of 
February, 1&01, un execution, alter the revival 
of tne judgment by scire tacias in Maryland, 
may be is&ued upon it by tne clerk ot tnis 
court, unuer the act of congress of that date, 
section i3 \2 Stat. 10<], upon the filing of an 
exemplification of the record; but the exem- 
plification must be ot the wnole record in tne 
suit; not of the proceedings upon the scire 
facias only. 

2. When the judgment is for a penalty to be 
released on the payment of a smaller sum, 
that sum must be ascertained before tne execu- 
tion can be issued. 

Mr. Law, for the defendant, moved to 
quash an execution issued by this court up- 
on an exemplification of a judgment upon a 
scire facias in Maryland, under the act of 
congress of the 27th of February, 1801, § 13 
(2 Stat 107), because the scire facias was 
issued subsequent to that date. The orig- 
inal judgment was in 1799; the judgment on 
the scire facias was in 1804, in Maryland. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) was of opinion that the scire facias 
was not a new suit; and that the judgment 
upon it was such a judgment in a suit pend- 
ing in a court in Maryland on the 27th of 
February, 1801, as would justify the clerk of 
this court to issue an execution upon the orig- 
inal judgment thus revived, under the 13th 
section of the act of 27th February, 1801. 

Mr. Law then contended, that if the scire 
facias was not a new suit commenced after 
the date of that act, the exemplification 
should have been of the whole record, includ- 
ing the original judgment and the proceed- 
ings which led to it, and not of the proceed- 
ings upon the scire facias alone. 

Mr. Law also objected that the execution 
does not pursue the original judgment It is 
for a certain sum to be released on the pay- 
ment of such sum as Leonard Mackall, for 
whose use the execution is docketed, shall say 
is due; which is no part of the original judg- 
ment 

THE COURT (FITZHUGH, Circuit Judge, 
absent) quashed the execution, on the ground 
that the exemplification of the original judg- 
ment was not filed before issuing the execu- 
tion; and because the release was uncertain. 

1 [Reported by Hon. William Cranch, Chief 
Judge.J 
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FITZHUGH v. The COMMERCE. 

[38 Hunt, Mer. Mag. 193.] 

Circuit Court, D. New York. 1 Sept., 1857. 

Collision— Steamboat and Tows on Hudson 

Rivek— Negligence of Pilot. 
[A steamboat descending the Hudson river 
at night, *and passing in a narrow place an 
ascending steamboat having ten boats in tow 
on hawsers, held in fault for failure of her 
pilot to observe the tows, and for neglect to 
slow down or take any of the measures usual, 
under such circumstances, to prevent collision.] 

[Appeal from the district court of the 
United States for the district of New York.]. 
In admiralty. 

NELSON, Circuit Justice. The libel in 
this case was filed by the owners of the 
barge Isabella against the Commerce for a 
collision on the North river, near Castleton, 
some ten miles below Albany. The steam- 
boat Indiana was ascending the river on the 
east side with a tow of ten boats. The Isa- 
bella, the one in question, with barge Cleve- 
land, were the last tier, and were connected 
by a hawser to the tug. There was an in- 
termediate tier of four canal boats, also- 
connected by a hawser, some two hundred 
feet in advance of the two last The Indi- 
ana had passed Mull Island, and had 
straightened up on the east side of the river, 
as near as it was safe for her to go, and 
had advanced so far that the last tow was 
opposite or just above the head of the island. 
The Commerce had left Albany that even- 
ing, and was descending the river on the 
west side, the Oregon following her at a dis* 
tance of a few hundred yards. The night 
was not very dark. The Commerce, after 
passing the Indiana west from seventy to 
one hundred feet, when about opposite the 
second tier of tows took a sheer to the east 
and thus changing her course, struck the 
Isabella, which was lashed to the larboard 
side of the Cleveland, and, of course, near* 
est the Commerce, sinking vessel and cargo. 
The court below was of opinion, upon 
the proofs, that the Isabella was wholly in 
fault, being out of place at the time, and 
far in towards the west shore, and in the 
track of the Commerce, and dismissed the 
libel. [Case unreported.] The conflict and 
obscurity of the proofs on this point have 
been very much cleared up by the evidence 
of the pilot of the Oregon, who had charge 
of that vessel, which has been taken in this 
court since the appeal. The evidence of the 
master of the Indiana, and of six of the 
tows, is very full and explicit, that, at the 
time of the sheer of the Commerce, the two 
last tows, the Isabella and Cleveland, were 
on a line, or nearly in a line, with the tug, 
which confessedly was as far to the east 
shore as was safe; and the master of the 
Cleveland, to which vessel the Isabella was 
lashed, states that his vessel was about as 

1 [District not given/] 
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near the shore as was prudent for him to 
go.. And further, they all agree that there 
was room enough for the Commerce to hare 
passed west of the tow, and that the sheer 
was unnecessary, and the direct cause of the 
collision. These witnesses all saw the sheer, 
which, indeed, is admitted by the witnesses 
for the Commerce: and, apprehending a col- 
lision in consequence, watched the course 
of the vessel until it happened. They 
speak, therefore, with confidence as to the 
transaction; and, indeed, cannot well he 
mistaken; and they are fully confirmed by 
the testimony of the pilot of the Oregon," 
who also apprehended the collision when he 
saw the sheer, and kept his eye on the Com- 
merce. The evidence of this pilot who was 
first pilot of the Oregon, very much shakes 
the testimony of Wilson, the second pilot, 
who was examined on behalf of the respond- 
ents in the court below. 

The defense set up to justify the sheer is 
placed on two grounds: (1) That there was 
a light on the Isabella, and that the pilot of 
the Commerce supposed, and had a right to 
suppose, she was a vessel at anchor; and 
that, being well out in the channel of the 
river, he made the sheer to pass her on the 
east side; and (2) that she was so far out in 
the channel there was not room to pass her 
on the west side.. As we have already said, 
the testimony of the captain of the tug, and 
of six of the tows, is very strong to show 
that the pilot was mistaken as to the room 
in the channel west of the Isabella. But in 
addition to this, is the evidence in this case 
of the pilot of the Oregon, who was looking 
on, and who passed over the tract just at 
or near the moment of the collision. And 
as it respects the light on the Isabella, it 
was in the hand of the master, who was 
moving about on the boat at the time, and, 
under the circumstances, we cannot but be 
of opinion that if proper attention had been 
given to the navigation of the Commerce, it 
would have aided in admonishing the pilot 
of her position as one of the tows of the In- 
diana instead of confusing or embarrassing 
him. The pilot of the Oregon, who had 
charge of that vessel and who was several 
hundred feet behind the Commerce, had no 
difficulty at the time in regarding this ves- 
sel with the light as the tow of the Indiana, 
and apprehended a collision from the mo- 
ment of. the sheer of the Commerce. The 
channel of the river was only from three 
to four or five or six hundred feet wide at 
the place of the collision in which were the 
Indiana with her ten tows ascending slowly 
the river— the Commerce and Oregon de- 
scending, and in respect to which naviga- 
tion some embarrassment existed, and yet, 
the weight of the proof is, that the speed of 
the Commerce was not checked till the mo- 
ment of the collision, nor any of the usual 
precautions taken under such circumstances. 
The Oregon immediately checked her speed, 
and took measures to prevent any accident 
9FED.CAS.— 13 
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Case STo. 4,843. . 

FITZPATRICK v. DUBOIS et al. 

[2 Sawy. 434.] 1 

Circuit Court, D. Oregon. May 2G, 1873. 

"Settlement" uxdeh Donation Act — Grant — 
Conditions Subsequent and Precedent 
Thereto — Divorce after Settlement, but 
Prior to Notification. 

1. A -"settlement" under the donation act (9 
Stat 497) consisted of the selection and occu- 
pation of a particular tract of the public lands 
with intent to acquire the same, and due notice 
thereof to the surveyor-general or other proper 
officer; but when such notice was given, it 
related .back to the commencement of such oc- 
cupation, unless the same was prior to the 
passage of the act. 

2. The donation act was a present grant to 
the settler thereunder, but the completion of 
"a settlement" upon the tract claimed was a 
condition precedent to the vesting of any estate 
or interest in the land, in such settler. 

3. From June, 1845, until March, 1851, Du- 
bois and wife occupied a land claim; in June, 
1852, Dubois obtained a divorce from his wife, 
and in September of the same year notified 
and proved up on such land claim, and subse- 
quently obtained a patent for three hundred 
and twenty acres thereof: Held, that no right 
or interest in said land had vested in Dubois 
or his wife at the date of the divorce, and that 
thereafter Dubois was only entitled to claim 
and take a donation as a single man, and that 
his former wife was not entitled to any share 
or part thereof. 

[This was a bill in equity by Richard Fitz- 
patrick against Andrew Dubois and others.] 

John H. Woodward, for complainant 
Reuben P. Boise, for defendants. 

DEADY, District Judge. This suit was 
commenced on May 30, 1872, and is brought 
to "declare and establish" the rights of the 
parties thereto, in and to a certain tract of 
land, described in the bill as claim 98, con- 
taining 321.80 acres, and situated in Marion 
county, and to procure a partition thereof. 
The defendants answered the bill, except Du- 
bois, who made default 

On February 17, 1873, the cause was heard 
and submitted on the bill, answers, replica- 
tions and proofs. A large portion of the evi- 
dence taken in the cause is irrelevant and 
incompetent, but the material facts are not 
seriously disputed. They appear to be as fol- 
lows: 

In 1840 the defendant, Andrew Dubois, and 
Margaret, his wife, were settled upon a land 
claim of six hundred and forty acres, which 
included the premises in controversy. In 
1843 said Margaret died, and in 1S45 said 

Andrew married one Josette , now Jo- 

sette Jeffries, and thenceforth they two re- 
sided on said land claim until March, 1851, 
when said Josette left the bed and board of 
said Andrew. On June 9, 1852, said Andrew 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] , 
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duly obtained a divorce from said Josette, 
who in June, 1853, was married to Edward 
Jeffries, with whom she still lives. 

In September, 1852, said Andrew notified 
as a married settler upon said land claim un- 
der section four of the donation act of Sep- 
tember 27, 1850, and made proof of the re- 
quired residence and cultivation thereon, and 
of his marriage with his first wife, Margaret 
On October 31, 1864, the register and re- 
ceiver issued a certificate for the claim to said 
Andrew and Margaret. Upon examination 
of the matter in the general land office, it 
appearing that said Margaret had died before 
the donation act, and therefore was not enti- 
tled to land under it, the register and receiv- 
er, under the direction of said office, issued 
a corrected certificate in favor of said An- 
drew as a single man for three hundred and 
twenty acres, upon which, on June 16, 1868, 
a patent was issued to him for the premises 
in controversy. 

Subsequently Josette made a claim in the 
local land office to the one half of said claim, 
upon the ground that she was the lawful wife 
of said Andrew from January, 1845, to 
3Iarch, 1852. Thereupon said patent was 
withheld from delivery* and a hearing of the 
parties had before the register and receiver, 
who decided in favor of Josette. This de- 
cision was reversed in the general land office 
upon the ground that, although Josette had 
an undoubted "right to one half of the claim 
in her own right, which she could have dis- 
posed of in any manner she thought fit," yet 
she had lost it by abandonment and "dis- 
claimer of any right therein." 

The defendants— Hall, Smith and Brown- 
are American citizens, and in possession of 
the premises, and claim title thereto as sole 
tenants in fee, by virtue of sales and convey- 
ances thereof by defendant Dubois in the 
' years 1855 and 1856, as follows: Hall of one 
hundred acres; Smith of one hundred and 
seventy acres, and Brown of fifty acres. On 
May 6, 1872, the said Edward and Josette 
Jeffries executed a conveyance of the prem- 
ises to the complainant, who is a subject of 
Great Britain. 

Upon this state of facts, counsel for the 
complainant maintains that Dubois and Jo- 
sette, being husband and wife at the passage 
of the donation act of September 27, 1850 
(9 Stat. 497), and then settled upon the land 
in question, the title thereto vested in them 
immediately, as tenants in common, subject 
to the performance of the subsequent condi- 
tions of notification and proof of residence 
and cultivation; and that it being the duty 
of the husband to notify the surveyor-general 
of the precise tract claimed under the law, 
and otherwise comply with the provisions of 
the act, so as to entitle himself and wife to a 
patent for the donation, the failure to obtain 
a patent to the whole six hundred and forty 
acres settled upon is the fault of the former 
and not the latter, and the consequent loss 
must at least be borne by the husband equal- 



ly with the wife, and therefore she is enti- 
tled to an undivided half of the three Imn- 
dred and twenty acres described in the pat- 
ent 

On the other hand, counsel for the defend- 
ants insists that the performance of all the 
duties imposed upon the settler by the dona- 
tion act are conditions precedent to the vest- 
ing of title in him, and therefore no estate 
vests in the settler or his wife until the mak- 
ing of the notification and completion of the 
four years residence and cultivation required 
J}y the act, and that Dubois being a single 
man when he made his notification, was not 
entitled to take or claim a donation for his 
late wife Josette, or any one but himself. 

The provisions of the donation act [9 Stat 
497] bearing upon the question are as fol- 
lows: Section 4 enacts: "That there shall 
be and hereby is granted to every white set- 
tler or occupant of the public lands * * * 
now residing in said territory, and who shall 
have resided upon and cultivated the same 
for four consecutive years, and shall other- 
wise conform to the provisions of this act, 
the quantity of one half section, or three hun- 
dred and twenty acres of land, if a single 
man, and if a married man, * * * the 
quantity of one section, or six hundred and 
forty acres, one half to himself and the other 
half to his wife, to be held by her in her own 
right; and the surveyor-general shall desig- 
nate the part enuring to the husband and that 
to the wife, and enter the same on the rec- 
ords of his office." 

Section 6 requires: "That within three 
months after the survey has been made, or 
where the survey has been commenced, then 
within three months from the commence- 
ment of such settlement, each of said set- 
tlers shall notify the surveyor-general to be 
appointed under this act of the precise tract 
or tracts claimed by them respectively under 
this law." 

Section 7 requires: "That within twelve 
months from the survey or the settlement, 
when the latter is the second in point of time, 
the settler must make proof before the proper 
officer 'that the settlement and cultivation 
required by this act had been commenced; 
and at any time after the expiration of four 
years from the date of such settlement, 
whether made under the laws of the late 
provisional government or not, shall prove 
in like manner, by two disinterest 3d wit- 
nesses, the fact of continued residence and 
cultivation required by the fourth section of 
this act;* and upon such proof being made, 
such officer shall issue a certificate 'setting 
forth the facts in the case, and specifying the 
land to which the parties are entitled.' " 

In Chapman v. School Dist [Case No. 2,- 
607]. this court held that section 4 of the do- 
nation act "is a grant in the present and 
gives the fee simple to every settler who 
avails himself of its provisions from the date 
of his settlement; but until the completion of 
the subsequent conditions of residence and 
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cultivation and proof thereof, it is an estate 
upon condition— what is known at common 
law as a base or conditional fee— subject to 
.be defeated or lost by a failure to perform 
the conditions upon which it is held. But it 
is an estate in fee, nevertheless, and upon the 
completion of the residence and cultivation 
or other conditions, it becomes absolute and 
unqualified." 

Thus far this ruling has been followed, and 
is, therefore, in this court, the "law of this 
case. According to it the title— the estate in 
fee in the lands— vests in the settler from the 
date of his settlement and the conditions of 
residence and cultivation are subsequent and 
not precedent. 

But the case does not decide what consti- 
tutes a settlement, or whether the notifica- 
tion of "the precise tract claimed" is a condi- 
tion precedent or subsequent to the taking 
effect of the grant. Precedent conditions are 
such as must happen or be performed before 
the estate can vest or be enlarged; subse- 
quent are such, by the failure or nonperform- 
ance of which an estate already vested may 
be defeated. 2 Bl. Comm. 154. 

The case turns upon the determination of 
this question. For if the settlement, in con- 
templation of the act, was commenced while 
Josette was the wife of Andrew, then the 
right to the donation in equal parts was vest- 
ed in the settler and his wife, and the sub- 
sequent divorce in no way affected it The 
act imposed no duty upon the wife in con- 
nection with the land. The right to make the 
location and settlement is given to the hus- 
band, and the corresponding duty of per- 
forming the conditions is imposed upon him, 
and if he chose to complete the residence 
and cultivation and make proof thereof, not- 
withstanding the divorce, the effect of such 
compliance with the act enures to the bene- 
fit of the wife as well as himself. 

In Fields v. Squires [Case No. 4,776] it 
was held that: "The settlement of a married 
man is intended for the benefit of his wife as 
well as himself, to enable her to obtain her 
equal share of the bounty of the grantor. A 
married man may occupy less land than the 
law permits. He may have good reasons for 
so doing. A particular half section may be 
deemed of more value than any whole one, 
open to settlement In this respect the act 
commits the interest of the wife to the judg- 
ment- and thrift of the husband. But he 
cannot change the law, and elect to take as 
a single man to the exclusion of the wife. 
The exclusive power of the husband is con- 
flned to the selection and location of the 
land. In any event, the land embraced in 
the settlement, whether a whole section or 
less, is granted to the husband and wife in 
equal parts." 

Mere indefinite occupancy of the public 
lands did not constitute any one "a settler" 
nor mnke a "settlement" thereon under the 
donation act Such occupation must be upon 
a particular tract, having the form or bound- 



aries required by the act, and with the in- 
tent to acquire the same. 

Neither did I'esidence and cultivation, how- 
ever commenced or prolonged, bring a party 
within the purview of the act, so as to vest 
in him any estate or interest in the land. No- 
tice to the surveyor-general of "the precise 
tract claimed," was the first act which 
brought the occupant within the operation of 
the law. By this means he signified his in- 
tention to avail himself of the benefits of the 
act, and his acceptance of the proffered 
grant Thereafter, but not before, the grant 
was located and confined to the land de- 
scribed in his notification, unless, as was 
the practice, the settler had leave to with- 
draw his notification and abandon that loca- 
tion. 

This notification by the occupant was what 
constituted him "a settler," and his occupa- 
tion thereby became "a settlement" under the 
act, as well as in fact Doubtless it should 
be held to relate back to the beginning of his 
occupation, or to the passage of the act, when 
the occupation commenced prior thereto. 
But without this notification the occupant 
could never acquire any legal relation to the 
land, or the government be deprived of its 
ownership thereof. 

In this respect the donation act is unlike 
the grants in the cases cited by. counsel for 
complainants— namely, Rutherford v. Green's 
Heirs, 2 Wheat. [15 U. S.] 196; Fremont Case, 
17 How. [58 U. S.] 557; Hornsby v. U. S., 
10 Wall. [77 U. S.] 235. In all these cases 
there was a grant of a specific quantity of 
land within certain exterior limits to a par- 
ticular person. The courts held that such 
grants passed a present interest to the gran- 
tee, as against the government, subject to 
the right of the latter to locate the grant 
within the exterior limits according to the 
terms thereof, and the general law upon the 
subject In the language of the cases the 
general gift then became a particular one. 

But here the grantee is not named, other- 
wise than as one included within a descrip- 
tion of a class of persons who may take, 
and the selection and notice to the grantor 
of the precise tract claimed depended upon 
the former, and involved in fact his accept- 
ance of the proffered grant 

It follows from these premises that the act 
of notification is a condition precedent to 
the vesting in the occupant of any estate or 
interest in the land. 

Apply this conclusion to the case at bar. 
On June 9, 1852, when Andrew was di- 
vorced from Josette, he was a mere occu- 
pant of the public lands. Whether he should 
become "a settler" thereon, and a donee un- 
der the act, of the land occupied by him, de- 
pended upon his election to notify thereon 
within the time limited by the act Josette 
could not compel him to notify, nor while 
she was his wife could she receive a dona- 
tion otherwise than through her husband's 
acceptance of the proposed grant But be- 
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fore he notified he had ceased to be a mar- 
ried man, and she was no longer his wife. 
He was only entitled thereafter to take as 
a single man. His former wife was now a 
femme sole, and entitled to become a set- 
tler in her own right. Silver v. Ladd, 7 
Wall. [74 U. S.] 226. Although as a matter 
of fact Dubois did notify as a married man 
upon the whole section, he had no right to do 
so, and was finally held by the land depart- 
ment to be a single man, and allowed a dona- 
tion accordingly. 

It is a proposition too plain for argument, 
that Josette could not, after the divorce, ac- 
quire any right or interest in this land as the 
wife of Andrew. That relation then came to 
an end, and she could acquire nothing in that 
character thereafter. Neither did she ac- 
quire any such right before the divorce un- 
less Andrew did. But as has been shown, 
the notification being a condition precedent 
to the vesting of any estate in the premises 
in Andrew, he acquired none until Septem- 
ber, 1S52, some months "after the divorce. 
Jo-Attp, never having acquired any interest 
in the premises, because no estate therein 
\wi& vtbteu in either her or Andrew prior to 
their divorce, her vendee, the complainant, 
has none, and his bill, being therefore with- 
out equity, is dismissed. 



Case Wo. 4,843. 

FITZPATEICK et al. v. EIGHT HUNDRED 
BALES OP COTTON. 

[3 Ben. 42.] 1 

District Court, S. D. New York. Dec, 1868. 3 

Voluntary Stranding— Seaworthiness— Mas- 
ter. 

1. Where a three-masted schooner encoun- 
tered a severe storm from the eastward, off Fire 
Island, in the course of which the mizzen sail 
was so torn as to make it useless, and it was 
found impossible to repair it, and the effect of 
its loss was that the vessel could not be kept 
up to the wind, but fell off into the trough of 
the sea, and, about ten o'clock at night, the 
master ordered the mainsail to be taken in to 
check her speed, and kept her off before the 
wind towards the New Jersey shore, hoping 
that, before he reached it, some change might 
take place, but the wind and sea increased, and, 
about one o'clock the next morning, on con- 
sultation, it was determined that, inasmuch as 
an attempt to bring the vessel's head to the 
wind would cause her to fall into the trough of 
the sea, and he thrown on her beam ends, when 
her decks would be swept, and all on board be 
lost, it was safer to run the risk of beaching her, 
and. accordingly, she was kept on. and ran 
ashore about an hour after, and proved a total 
loss, her cargo being almost all saved: Held, 
that this was a case of voluntary stranding, 
and that th<* owners of the vessel were entitled 
to contribution from the cargo. 

2. A vessel equipped in a manner w T hich ren- 
ders her competent to encounter the ordinary 
perils of a voyage is seaworthy. 

. 3. The fact that the mizzen sail of the vessel 
gave out in the extraordinary storm, and that 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.! 

2 [Affirmed in Case No. 4,319.] 



she had no spare mizzen sail, does not show that 
she was unseaworthy when she sailed. 

4. The master of the vessel acted with due 
deliberation and discretion, with no unreason- 
able timidity, with an. honest intent to do his 
duty, and with a fair exercise of skill. 

This was a libel [by Philip Fitzpatriek 
and others against eight hundred bales of 
cotton and two hundred and eighty eight 
barrels of molasses] to recover contribution, 
in general average, for the damage sus- 
tained by the libellants by the loss of the 
schooner George TV. Hynson, owned by 
them, and of the freight on her cargo. Such 
loss was claimed to have occurred by the 
voluntary stranding of the vessel by her 
master. The libel was filed against the 
cargo, which was saved, and was being 
transported on the vessel as freight. The ves- 
sel was a three-masted schooner. She took 
on her cargo at New Orleans, and left there 
for Providence, Rhode Island, on the 28th 
of December, 1866. On the 21st of Janu- 
ary, 1867, at about live o'clock p. in., when 
she was about fifteen miles south from Fire 
Island, on the shore of Long Island, she 
encountered a severe storm from the east- 
ward, and was headed off on a south south- 
west course. As the wind and the sea in- 
creased, an attempt was made to take in 
sail, and, in taking in the mizzen sail, it was 
so torn by the wind as to require to be 
repaired before it could be further used. The 
other sails were taken in, so that the vessel 
ran under a two-reefed mainsail, and a jib 
with the bonnet off. The night was so da**k, 
the weather so cold, the wind so violent, 
and the sea so high, that, after an attempt 
by all disposable hands to mend the sail, the 
effort had to be abandoned about nine 
o'clock p. m. The effect of the loss of the 
use of the mizzen sail was, that the head of 
the vessel could not be kept to the wind 
and she fell off into the trough of the sea, and 
was in danger of being thrown on her beam 
ends. The wind and the sea continued to 
increase, and life lines were stretched for 
the safety of the crew, as the sea frequently 
broke over the deck. About ten o'clock p. 
m., the master, after consultation with the 
mate, ordered the mainsail to be lowered, to 
thus check the speed of the vessel, and kept 
her off before the wind and the sea to the 
westward, towards the New Jersey shore. 
At that time he supposed himself to be from 
twenty-five to thirty miles distant from that 
shore, and he had no then present intention 
of running the vessel on shore there, but 
hoped that before reaching there, the wind 
would either go down or shift from the east- 
ward, and allow him to change his course 
from one towards the shore. Directed by 
her rudder, proper hands being kept at her 
wheel, she was kept away from the wind, ( 
and out of the trough of the sea, and on a 
westward course. The wind did not abate 
or shift, and the sea increased. It was 
storming, with rain, snow, and hail, and 
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very dark, and, about one o'clock a, m., the 
master bad another consultation with the 
mate. The occasion of that consultation 
was, that the vessel bad been running be- 
fore the wind for three hours, and was ap- 
proaching the New Jersey coast The re- 
sult of the consultation was, that, in the 
then state of the wind and the sea, it was 
thought to be impossible to do anything else 
but keep the vessel running to the west- 
ward, before the wind and the sea, until she 
should run upon the beach, for the reason 
that any attempt to bring her head to the 
wind would cause her to fall into the trough 
of the sea and be thrown on her beam ends, 
when her decks would be swept, and all on 
board would be lost It was known to the 
master that the shore was a sandy beach. 
Two men were kept at the wheel, and guided 
the course of the vessel directly before the 
wind, and towards the beach, until the last 
moment, so as to prevent her falling into 
the trough of the sea before reaching the 
shore, so as to ensure her reaching the 
shore, and so as to ensure her reaching it 
bow on, and not broadside on, in which lat- 
ter event the breakers might have swamped 
her. The rest of the crew were sent into 
the rigging. About two o'clock a. m., the 
vessel neared the breakers, bow on. The 
men at the wheel left it and jumped into the 
rigging just as a heavy swell came which 
lifted the vessel over the outer bar and car- 
ried her high up upon the beach,* which, 
when daylight came, was found to be 
Squani beach. The vessel was secured by 
an anchor from listing to starboard towards 
the sea. She ran up so high that, at low 
water, it was bare ground in shore of the 
vessel. An arrangement was soon made 
with the Coast Wrecking Company to save 
the vessel and cargo for seven per cent of 
their value, they to be delivered to the mas- 
ter in New York. After work was com- 
menced under this arrangement, an agent, 
sent by the owners of and underwriters on 
the cargo, arrived at the wreck, and sanc- 
tioned the arrangement, and concurred in 
the discharging of the whole of the cargo, 
and remained there until nearly • all of it 
was discharged. The cargo was all saved, 
mostly in good order, except thirteen barrels 
of molasses. The vessel broke up and was 
lost, despite all proper efforts to save her. 
After being stripped she was sold, as she 
lay, for $316. Her value before was about 
$20,000. The freight and primage on the 
cargo, if delivered in Providence, would 
have been $3,902. The agent of the owners 
and underwriters of the cargo told the mas- 
ter of the vessel, at the wreck, that he was 
prepared and authorized to sign average 
bonds for the owners and underwriters of 
the cargo, and that the freight would be 
payable, less the cost of transportation from 
New York to Providence. Without the 
knowledge of the master or of the agents of 
the vessel, the agent in New York of the 



consignees of the cargo received there and 
forwarded to Providence all of the cargo 
except 276 bales of cotton, which were seiz- 
ed under the process in this suit The con- 
signees of the cargo paid the salvage ex- 
penses and charges on it The answer set 
up, in defence, that the vessel was not sea- 
worthy, or competently manned or com- 
manded for her voyage; that no proper ef- 
fort was made to pursue her voyage, or to 
prevent her and her cargo from being 
wrecked, or to take her into a place of safety; 
and that the disaster was due to the fault 
or neglect of the master or the poor con- 
dition of the vessel and her equipment 
The liability of the cargo to contribute in 
general average for the loss of the vessel, 
or of her freight, was denied. The libel- 
ants insisted that the case was one of vol- 
untary stranding, constituting a general 
average loss of the vessel and freight, and 
entitling the libellants to recover contribu- 
tion therefor from the cargo saved; and 
that the vessel was seaworthy, and was 
properly navigated. On the part of the 
claimants it was insisted, that the strand- 
ing, if excusable, was not voluntary but 
compulsory, and that the vessel was not 
properly equipped or competently navi- 
gated. 

B. H. Owen, for libellants. 

C. A. Hand, for claimants. 

BLATCHFORD, District Judge. It is the 
law of this court, .as settled by the supreme 
court of the United States (Columbian Ins. 
Co. v. Ashby, 13 Pet [38 U. S.J 331), that 
the voluntary running on shore of a vessel 
in a case of such imminent peril that there 
is no other possible means of preserving 
the crew, the vessel and the cargo, the 
stranding being done to preserve the crew, 
the vessel, and the cargo, followed by a to- 
tal loss of the vessel and the saving of the 
cargo, constitutes, on behalf of the vessel, 
a general average loss, to which the cargo 
saved is bound to contribute. In the case 
of Barnard v. Adams, 10 How. [51 U. S.] 
270, 303, .the same court state the rule to 
be, that, where there is a danger in which 
vessel, cargo, and crew participate, and 
such danger is imminent and apparently in- 
evitable, except by voluntarily incurring the 
loss of a portion of the whole to save the 
remainder, and there is a voluntary jettison 
of some portion of the whole, for the pur- 
pose of avoiding such imminent peril, and 
the attempt to avoid such imminent com- 
mon peril is successful, the case is one for 
a general average contribution. It was urg- 
ed, in the present case, on the part of the 
claimants, that, to constitute a voluntary 
stranding, the vessel must be subjected in- 
tentionally to an increased peril, and' that, 
where she flees from instant and sure de- 
struction, the election to strand her is a 
secondary result forced by unavoidable com- 
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pulsion, and is not voluntary. This is a 
mistaken view of the law of the federal 
courts on the subject. In Columbian Ins. 
Co. v. Ashby [supra], it is held, that where, 
in the stranding, there is an intention to 
place the vessel and cargo, if practicable, in 
less peril, by an act which, though hazard- 
ous, is done to escape from a more pressing 
danger, and for the common safety, and the 
salvation of the cargo is accomplished there- 
by, while the vessel is lost, the case is one of 
voluntary stranding, in which the cargo 
must contribute, in general average, for the 
loss of the vessel. So, too, in Barnard v. 
Adams [supra], it is held, that where there 
is imminent peril that the vessel will be 
driven on shore under such circumstances 
as to be inevitably wrecked, with loss of 
vessel, cargo, and crew, and such immedi- 
ate peril is avoided by voluntarily stranding 
the vessel at a less dangerous place, and 
cargo and crew are saved uninjured, but 
the vessel is lost, the case is one of volunta- 
ry stranding, and one for contribution, in 
general average, by the cargo saved, to the 
loss of the vessel. In that case, it was 
urged, that if the common peril was of such 
a nature that the thing cast away to save 
the rest would have perished inevitably, 
even if it had not been selected to suffer in 
place of the whole, there could be no con- 
tribution. But the court overruled this view, 
and held that there could be no foundation 
for a voluntary stranding, except the com- 
pulsion of necessity to save vessel and cargo 
or one of them from an imminent peril 
which threatened their common destruction; 
that the compulsory choice between the loss 
of the whole and the loss of a part must 
exist, to justify the sacrifice of a part for 
the whole; and that, if the jactus were not 
indispensable in order to escape the common 
peril, the master would himself be liable 
for the consequent loss. In the case of Rea 
v. Cutler [Case No. 11,599], the doctrine of 
the case of Columbian Ins. Co. v. Ashby 
was applied, and it was held that, where 
the master adopted a course which seemed 
to him least perilous, and most conducive 
to the common benefit, the loss, by ship- 
wreck being inevitable, but being capable 
of being met in more than one way, and 
with different degrees of peril to life or 
property, and in so acting the vessel was ' 
wrecked, the loss was a ground for general t 
average. 

Applying these principles to the facts of 
the present case, the stranding of the vessel 
was less perilous than an effort to keep her 
head to the wind, and to keep her away 
from the shore. Such an effort, on the evi- 
dence, would have caused her to go around 
no farther than into the trough of the sea, 
and there was in such a position imminent 
and apparently inevitable danger that her 
crew would have been swept away and lost, 
entailing a loss of vessel and cargo. Under 
these circumstances, the master adopted the 



course which was least perilous. He knew 
that the New Jersey shore was sandy, and 
afforded a probability of safety, and, after 
due and proper consultation, he directed the 
course of his vessel so as to give her and 
her cargo the benefit of the lesser peril and 
the chance of avoiding the greater one. 
There was, of course, a chance that, in not 
running before the wind, and in keeping off 
shore, the vessel might in some way have 
escaped the apparent danger from lying in 
the trough of the sea, but that chance the 
master threw away and elected not to take; 
and in doing so he exercised volition. There 
was a manifest intention on the part of the 
master, especially after the second consulta- 
tion, to place the vessel and cargo in less 
peril by running the vessel on shore. That 
act, though hazardous, was done to escape 
from the more pressing danger, and was for 
the common safety. It is true that, when 
the master first began to run before the 
wind, the New Jersey shore was so far dis- 
tant that his hope that the wind would die 
away or change before he should reach the 
shore was greater than his fear of being 
cast upon the shore. But, at the time of 
the second consultation, there was an hon- 
est belief that the vessel and cargo and crew 
would be lost in the trough of the sea, if 
the vessel were not run on shore, and that 
there was less peril in running her on shore. 
Under this state of facts, the will of the 
master was exercised in avoiding the greater 
peril of lying in the trough of the sea, and 
in discarding whatever chance of safety ex- 
isted in doing so, and in carefully guiding 
the course of the vessel so as to accomplish 
the result attained. The case, therefore, was 
one of voluntary stranding, calling for con- 
tribution, in general average, on the part of 
the cargo saved. 

The defence that the vessel was not sea- 
worthy when she left New Orleans is not 
made out She was equipped in a manner 
which rendered her competent to encounter 
the ordinary perils of the voyage. Dupont 
v. Vance, 19 How. [GO U. S.] 1G2, 107; 2 
Pars. Mar. Law, bk. 2, c. 3. § 2, p. 132. The 
fact that the»mizzen sail gave out in the ex- 
traordinary storm the vessel encountered, 
and that she had no spare mizzen sail, is 
not enough to make out unseaworthiness at 
the commencement of the voyage. I see no 
evidence of any deficiency in her equipment 
in other respects, or of any want of care 
or skill in her navigation. The master ap- 
pears to have been a competent man, and 
to have acted in the emergency with due 
deliberation and discretion, with no unrea- 
sonable timidity, with an honest intent to 
do his duty, and with a fair exercise of skill. 
Lawrence v. Hinturn, 17 How. [58 U. S.] 
100, 110. The freight if lost is to be regard- 
ed as a part of the loss to be contributed for. 
Columbian Ins. Co. v. Ashby, 13 Pet [38 
U. S.] 331, 344. 

There must be a decree for the libellants 
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in accordance "with this decision, with a ref- 
erence to a commissioner, as an auditor, to 
adjust, and state, and report the average 
contribution due from the cargo saved. All 
other questions are reserved until the com- 
ing in of the report 

[NOTE. An appeal was taken to the circuit 
court (Case No. 4,319), where the decree of the 
district court was affirmed.] 



PITZPATRTCK (LOUISIANA STATE LOT- 
TERY CO. v.). See Case No. 8,541. 



Case No. 4,844. 

PITZPATRICK et al. v. TROT INS. CO. . 

[5 Biss. 48.] l 

Circuit Court, D. Wisconsin. Oct., 1857. 

In'sukaxce Stock Notes. 

An insurance company has no right to di- 
vide its risks and capital into classes, and re- 
strict the liability upon stock notes to the class 
in which they are placed. The insured has the 
right to call upon the whole capital of the com- 
pany and require an assessment upon all the 
stock notes. 

[This was a bill in equity by Alexis Fitz- 
patrick and others against the Troy Insur- 
ance Company.] 

MILLER, District Judge. The plaintiffs 
recovered a judgment against the defendant 
upon a policy against fire on a store of 
goods. Upon the return of an execution un- 
satisfied, a creditor's bill was filed, with a 
rule for an injunction and for the appoint- 
ment of a receiver. By the consent of the 
parties a receiver was appointed, who has 
filed his bond with sureties and has entered 
upon the discharge of the duties of his ap- 
pointment The receiver returned into court 
a schedule and inventory of the premium 
notes and assets of the company; and he has 
petitioned the court, setting forth that the 
company was organized with two depart- 
ments, the farmers' department and the mer- 
chants', and that by the charter and by- 
laws the accounts and policies in each de- 
partment were to be entirely separate and 
distinct from each other; and praying in- 
structions as to the manner of making as- 
sessments upon the notes in each department 
for the liquidation of the debts of the com- 
pany. Section 4 of article 2 of the by-laws 
Is, "That the accounts of each department 
shall be kept entirely separate and distinct, 
and no premium note shall be assessed for 
the payment of any loss except in the class 
to which it belongs;'* and in pursuance of 
article 9 of the charter, these by-laws are 
annexed to the policy and are made by ref- 
erence a part of the contract in form. 

These plaintiffs paid a cash premium with- 

1 [Reported by Josiah H. Bissell, Esq., and FIVE BARRELS OP WHISKEY (UNITED 
here reprinted by permission.] | STATES v.). See Case No. 15,108. 



out giving a note, and did not, therefore, in- 
sure on the mutual principle. They have a 
right to claim of the company the amount of 
their judgment. They have not, by a note 
or in any other manner, classed their policy 
under either department as specified in the 
by-laws. 

The charter was granted and the company 
was organized under and by virtue of an act 
entitled "An act to provide for the incorpo- 
ration of insurance companies," passed by 
the legislature of Wisconsin, and approved 
February 9, 1850. I do not find in that act 
any authority for the division of the com- 
pany into two departments, or its business 
into classes. The fifth section requires 
agreements or notes for insurance before the 
organization of the company, which the cor- 
porators certified to under oath, upon sub- 
mitting their application for the charter. 
That certificate does not classify the pre- 
mium notes so received. These notes are re- 
quired as capital of the company. They are 
"payable when called for, according to the 
charter and by-laws of the company, to pay 
losses and expenses." But this provision 
does not authorize a classification of the 
notes. It is not contemplated by the act 
that there should be the classification as 
made by the charter and by-laws of this 
company. One charter, or the incorporation 
of one company upon each application, was 
intended. This charter and the by-laws vir- 
tually make two companies of separate and 
distinct interests and liabilities. The law of 
this state appears to be the same as that of 
the state of New York. The only decision 
in that state referred to is the case of 
Thomas v. Achilles, 10 Barb. 491, in which 
the court ruled that "a mutual insurance 
company, organized under the general insur- 
ance act, has no right to divide its risks 
into two classes according to the degree of 
hazard, and to assess the premium notes 
only for the payment of losses happening in 
the class to which such notes belong. The 
assured has a right to look to the entire cap- 
ital of the company— that is, the whole 
amount of premium notes taken— for his in- 
demnity, in case of loss, instead of being 
limited to the capital of that class of risks 
in which his policy has been placed. And in 
case an assessment is made, he has a right 
to claim that all the premium notes held by 
the company should be embraced therein." 

I adopt this decision as ruling the case and 
shall instruct the receiver accordingly. 

Consult, also, 1 Phil. Ins. § 510- and cases 
cited in note 3; People's Eq. Mut Eire Ins. Co. 
v. Arthur, 7 Gray, 207. 



FITZSIMMONS (AZCARATI v.). See Case 
No. 090. 

PITZSIMMONS (HICKS v.). See Case No. 
0,400. 
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FIVE CASES OF CIGAKS (UNITED 
STATES v.). See Case No. 15,109. 

FIVE CASES OF CLOTH (UNITED 
STATES v.). See Case No. 15,110. 

FIVE CASES OF LINEN TABLE CLOTHS 
(UNITED STATES v.). See Case No. 15,- 
111. 

FIVE CASKS OF FILES (UNITED 
STATES v.). See Case No. 15,112. 

FIVE HUNDRED AND EIGHT BARRELS 
DISTILLED SPIRITS (UNITED 
STATES v.). See Case No. 15,113. 

FIVE HUNDRED AND EIGHT BARRELS 
OF SPIRITS (UNITED STATES v.). 
See Case No. 15,114. 

FIVE HUNDRED AND ELEVEN TONS OF 
NITRATE OF SODA. See Case No. 4,- 
540. 



Case No. 4,845. 

FIVE HUNDRED AND TWENTY-EIGHT 
PIECES OF MAHOGANY. 

[2 Lowell, 323.] l 

District Court, D. Massachusetts. March, 1874. 

Admikai/tt — Jurisdiction — Action ix Rem to 
Recovek Possession of Pkopehty. 

1. Where the possession of movable property- 
has been changed, against the right of the 
true owner, by a maritime tort, or by the breach 
of a maritime contract, to which the property- 
was subject, the owner may vindicate his title 
in a court of admiralty by a proceeding in rem. 

[Distinguished in Wenberg v. A Cargo of 
Mineral Phosphate. 15 Fed. 287. Cited in 
The Director, 26 Fed. 712.] 

2. A party who would be the defendant in 
ordinary cases may often assume the character 
of libellant in a court of admiralty, in order to 
bring his case before the court, if the opposite 
party is in possession of the res, or of a fund 
in which the libellant has a right to share. 

The libel alleged that certain mahogany, 
of which the five hundred and twenty-eight 
pieces were a part, was shipped at St. Do- 
mingo, in August, 1874, on the American brig 
Surprise, F. L. Norton, master, to be earned 
to Genoa, and there delivered, in accordance 
with the terms of two certain bills of lading, 
to the libellant, who was the owner thereof; 
that the master put into Yarmouth, Nova 
Scotia, and there, without right, sold the 
cargo, and became himself the purchaser; 
that said Norton had shipped several parts 
of said cargo to different ports for sale, and 
among others to Boston, and was about to 
ship the same hence to London; that the 
libellant believes said Norton is about to 
convert the cargo to his own use; that the 
libellant is willing to pay the freight and 
other charges, if any, due said Norton, but 
denies that any thing is due under the 
circumstances. The prayer was for a res- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



toratlon of said cargo, upon payment of 
whatever may be due thereon. 

The question of jurisdiction was submitted 
to the court, without formal pleadings, and 
was argued by H. C. Hutchins and H. H. 
Currier, for the libellant, and C. S. Lincolns, 
for the claimant of the cargo, who was said 
to be not the master himself, but a purchaser 
from him. 

LOWELL, District Judge. The libelant's 
case has been excepted to in the outset in a 
somewhat informal way, by consent of par- 
ties, in order to test the jurisdiction of the 
court. Few decisions have been found by 
counsel or by me in w T hich a restitution has 
been ordered by the admiralty of goods 
found separated from a vessel in circum- 
stances like those set forth in this libel. 
Undoubtedly, such titles are usually tried in 
the state courts, excepting when they concern 
ships, which in this country have been held 
to be within the cognizance of the admiralty, 
and which have lately been put on the same 
footing in England. At the hearing I was 
much disposed to doubt whether the ad- 
miralty replevin, so to-call it, extended fully 
to cargoes, or what had lately been cargoes, 
as well as to ships; but, upon further reflec- 
tion, I am of opinion that the suit may be 
maintained. 

The admiralty has authority to seize and 
restore to the true owner all goods, or their 
proceeds, wrongly taken at sea, whether by 
simple robbery, or under color of a capture 
as prize of war, whenever and wherever and 
in whosesoever possession such goods or 
their proceeds may be found within the 
territorial jurisdiction of the admiralty court 
-whose power is invoked in the premises: 
The Amiable Nancy, 3 Wheat. [10 U. S.] 
546; Hex v. Broom, 12 Mod. 135; The Her- 
cules, 2 Dod. 353; 1 Kent, Comm. 379. So, 
in salvage, the owner of the goods upon 
which there is a lien for salvage may re- 
claim them in the admiralty, submitting to 
the court the question of salvage, and offer- 
ing to pay the amount. In Post v. Jones, 
19 How. [60 TX. S.] 150, the master of a 
whaleship wrecked in the Arctic ocean had 
sold her catchings to the claimants; and the 
owners of a part of the cargo proceeded in 
rem against the oil and whalebone, praying 
to have possession delivered to them of the 
oil, &c, or its proceeds, if sold, subject to 
salvage and freight The supreme court 
sustained the libel, and ordered the circuit 
court to divide' the proceeds according to 
the mode pointed out in the opinion. 

In the two classes of cases that I have 
mentioned, the courts of admiralty have a 
peculiar, and in many respects exclusive, 
authority. A court of common law cannot 
deal directly with questions of prize, and 
probably not with salvage, as I have had 
occasion to show in another case. Studley 
v. Baker [Case No. 13,559]. But, upon the 
whole, I do not see that this consideration 
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will serve to distinguish all those cases from 
the present Over some of them the other 
courts would have had a concurrent juris- 
diction; as, for example, the title to a ship 
or cargo, not involving a point of prize or 
salvage, but of simple spoliation; and pos- 
sibly of salvage, if a sufficient tender had 
been made. 

The case of Post v. Jones, ubi supra, bears 
a strong analogy to this. There, as here, 
the owners of cargo alleged that the master 
had sold it in his own wrong, and they re- 
claimed it; and though some salvage was 
admitted to be due, yet it hardly seems that, 
if the case had involved only freight, the 
jurisdiction would have been lost, since the 
court has the same jurisdiction of affreight- 
ment that it has of salvage, though it is not 
so nearly exclusive. 

A manuscript report of a case before Judge 
Benedict has been handed me, in which the 
owner of a cargo which had been put on 
board a ship for conveyance to South Amer- 
ica, and afterwards unladen again in port 
in consequence of damage by fire, brought 
a. libel, and alleged facts to prove that the 
libellant was not bound to permit the ship 
to carry forward the cargo under the circum- 
stances. The learned judge so found, and 
ordered the cargo to be restored. No ques- 
tion was raised about the jurisdiction. 

Judge Betts has expressed the opinion that 
a person deprived of his property on the 
high seas, whether with the connivance of 
the master or agent having charge of it, or 
not, and without regard to any marine tort 
having been committed, was entitled to a 
remedy in the admiralty, because the trans- 
action is of a maritime character: Ameri- 
can Ins. Co. v. Johnson [Case No. 303]. If 
this opinion is sound, it must follow that the 
jurisdiction would not be ousted by the fact 
that the cargo had been converted on shore 
rather than at sea, because, in matters of 
contract or of title, the place where an act 
was done is immaterial to the jurisdiction. 

It is one of the equitable- features of ad- 
miralty practice, that the party who would 
usually be the defendant may often bring 
the matter before the courts, as in Post v. 
Jones, where* the persons, who would have 
been respondents in an ordinary salvage 
suit, were permitted to assume the character 
of libellants. In short, I am unable to see 
that Post v. Jones, and other like cases, can 
rest on any less broad foundation than this, 
that where the possession of movable prop- 
erty has been changed, against the right of 
the true owner, either by a maritime tort 
or by the breach of a maritime contract, to 
which the property was subject, the owner 
may vindicate his title in a court of ad- 
miralty, not only in personam, which is not 
doubted, but also in rem. 

The reasons for the adoption of the practice 
may have been that such cases almost always 
involve maritime questions, and that the 
remedy in admiralty is more convenient and 



more adequate,- its powers and proceedings 
being largely equitable. If the owner of the 
oil in Post v. Jones had been obliged to re- 
cover his property, by a proceeding at com- 
mon law, one party or the other would have* 
run great risk of losing what the supreme 
court found to be his equitable right. If the 
sale had been pronounced void, the t/wnei 
might, perhaps, have recovered judgment 
on the strength of his legal title, without pay- 
ment of freight or salvage; or, if the court 
found that freight or salvage were due and 
had not been tendered, or insufficiently ten- 
dered, they might have been obliged to find 
against the general owner, notwithstanding 
his title, on the ground of an undischarged 
lien in the defendant 

Finding this case to be of a maritime 
character, and considering the analogies pre- 
sented by the cases cited. I am of opinion 
that the jurisdiction is successfully main- 
tained in rem. 

Jurisdiction sustained. Case to stand for 
answer. 



FIVE HUNDRED BARRELS OF WHIS- 
KEY (UNITED STATES v.). See Case 
No. 15,115. 

FIVE HUNDRED BOXES OF PIPES 

SNITED STATES v.). See Case No. 15,- 
3. 

FIVE JUGS OF BRANDY (UNITED 
STATES v.). See Cases Nos. 15,117 and 
15,118. 

FIVE NEGROES (BASS v.). See Case No. 
1,093. 



Case K*o. 4,846. 

FIVE SEAMEN v. The FAIR AMERICAN. 

[Bee, 134.] 1 

District Court, D. South Carolina.^ Jan., 1799. 

Seamed Absent from Vessel. 

Seamen absent from a ship without any fault 
of their own, are nevertheless entitled to full 
wages. 

[Cited in Highland v. The Harriet* C. Kerlin, 
41 Fed. 224.] 

[See Antone v. Hicks, Case No. 493.] 

[This was a libel for wages by five seamen 
of the Fair American against the ship Fair 
American and her captain.] It appeared in 
evidence that these seamen shipped on board 
this vessel on the 3d of September last, in the 
port of Philadelphia, to go from thence to 
the Havanna and back. They all received 
a month's wages in advance. On the 8th 
of October, they were "captured by a French 
privateer: these men were taken on board, 
and the captain and two other of the crew 
left in the prize. The latter, after some 
time, recovered possession of the Fair Amer- 
ican, and brought her into Charleston. [See 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



FLAGG (Case No. 4,847) 

Case No. 1,847.] The five seamen were put 
on board an American vessel, and arrived 
here in December last They immediately 
went to their ship, and have been there ever 
since, in the regular performance of their 
duty, as part of the original crew. The voy- 
age having been defeated by the capture, 
the cargo has been landed here, and the ves- 
sel is taking in freight for another voyage. 

The question is whether these men are en- 
titled to wages for the time they were absent 
from the vessel. It is contended that as 
this vessel was taken before she arrived at 
her first port of delivery, the seamen lose 
their wages. Lex Merc. 100. On the other 
hand the same book has been quoted to shew 
that, if a ship be taken, retaken, restored, 
and afterwards proceed on her voyage, the 
contract is not determined, and the entire 
freight becomes due: that wages follow 
freight, and are also due. This is the first 
case of the kind which I have been called 
upon to decide, and I have considered it 
fully. It will not be contended that these 
seamen are to blame. They were taken from 
their ship by superior force, returned to it 
as soon as they could, and have discharged 
their duty faithfully since. Molloy says 
(page 246) "that, if a vessel perishes, or is 
prevented by an enemy from returning, wa- 
ges are lost; but if she unlades, they are 
due." No such loss has occurred here. The 
marine laws of the Hanse Towns declare that 
if a mariner fall sick and be left on shore, 
he shall receive his wages as if he had served 
out the entire voyage: and this appears just, 
for he was not in fault. Yet In such a case, 
additional expense is generally incurred by 
the hire of a substitute. Here, there was 
none, for all the duty was done by that part 
of the original crew that was left on board. 
In Mahoon v. The Glocester [Case No. 8,970] 
it is decided that seamen of an armed vessel, 
who were on shore by the captain's order, 
should, nevertheless, receive a full share of 
prize-money, though they were on shore 
when the prize was made; because they 
were not in fault The case was fully ar- 
gued, and -the decision confirmed on appeal. 
That decision seems to conclude the case 
before me. I am of opinion, however, that 
as the first voyage was defeated, these sea* 
men are bound to continue with the vessel 
till the one now in contemplation be ended; 
and at the same rate of wages. Let' them, 
therefore, receive two thirds of what is due 
to them; and let the remainder be paid at 
the next port of delivery. 

[NOTE. See Crammer v. The Pair Ameri- 
can, Case No. 3,347.] 
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FIVE THOUSAND ONE HUNDRED DOL- 
LARS IN SPECIE (UNITED STATES 
v.). See Case No. 15,119. 

TLAGG- (GOODYEAR DENTAL VUL- 
CANITE CO. v.). See Case No. 5,590. 



Case No. 4,847. 

FLAGG v. MANN et al. 

[2 Sumn. 486.] l 

Circuit Court, D. Massachusetts. May, 1837. 

"Witness— Ixtekest ix Suit — Real Pjiopektv — 
Complainant must Show Better Title than 
One in Possession* — Estoppel — Equitable 
Mortgage — Equity of Redemption — Parol 
Agreement to Purchase on Joint Account- 
Statute of Frauds — Allegations in Answer 
— Deed— Delivery— Joint Possession by Tor- 
tious Title— Release to One — Trust by Pa- 
rol — Security — Mortgage — Defeasance — Pur- 
chase with Notice. 

1. On. or about June 13th, 1S23, Samuel 
Frye, as guardian of his minor children, under 
a license of court, conveyed certain premises 
in Lowell, called the Paddy Camp Lands, to 
Luther Richardson, in fee. On the 14th of 
May, 1825, Luther Richardson conveyed these 
premises, being already subject to incumbran- 
ces, to his brother, Prentiss Richardson, by a 
deed of quitclaim, and upon a secret parol 
trust for the benefit of Luther. On the 6th of 
May. 1826. Luther Richardson and his wife, 
and Prentiss Richardson, executed a deed of 
quitclaim of the premises to Walker and Fisher, 
for the consideration of $2000 (as stated in the 
deed), and on the same day. Walker and Fisher 
executed a bond for $10,000 to Luther Richard- 
son alone, which recites, that "the above- 
named Luther Richardson has, by a deed of 
quitclaim, bearing even date herewith, con- 
veyed to the above-bounden Walker and Fish- 
er, all his right and title, &c," and then pro- 
vides, that the obligees shall reconvey the prem- 
ises to Luther Richardson whenever, within 
five years from date, he shall repay them such 
sums of money as they shall expend in dischar- 
ging incumbrances, and making improvements 
on the land. At the same time. Walker and 
Fisher executed to Luther Richardson a lease 
of a part of the premises for five years, upon 
the annual rent of one cent during the term, 
unless the premises should be previouslv re- 
deemed, according to the provisions ?f the "bond. 
On or before the 13th of May. 18«U, a claim 
was set up to these premises by the heirs of 
Samuel Frye. crrounded on a supposed invalidi- 
ty of the cuardianship sale thereof at a former 
period. Shortly after, a parol agreement was 
entered into between the plaintiff and the de- 
fendant Mann, to purchase at their mu+unl ex- 
pense and benefit, the title of Luther Richard- 
son, and to extinguish the claims of Walker nnd 
Fisher, and of the Frye heirs in the premises, 
on their equal and joint account. This agree- 
ment was never abandoned by the parties there- 
to. And on the 13th of May. 3831. Flnee and 
Mann, in pursuance thereof, received a convev- 
ance of the premises by deed of quitclaim from 
Luther Richardson, and also an assignment of 
the bond of Walker and Fisher. On the 27th 
of July, 1831, Walker and Fisher conveved their 
titl* in the premises to Mann alone, bv a quit- 
claim deed. Subsequently, the Frye heirs, by 
deeds of quitclaim, conveyed all their title in 
the premises to the defendant, Adams. On the 
6th of August, 1S31, the defendants, Mann and 
Adams, severally conveyed to each other, by 
quitclaim deeds, one moiety of the premiss 
and of their respective interests therein. On 
the 8th of August. 1831. Mann conveyed, by a 
Quitclaim deed, his moiety of the premises to 
the defendant Fuller, for $40,000, and Fuller, 
on the same day, executed a mortgage deed of 
the same moiety to Mann, as secnritv for the 
payment of four notes, each for $10,000. given 
for the purchase-money. A bill in eouitv was 
now brought, by Flagg, to set aside the'deeds 
of Mann to Adams, and of Adams to Fuller; as 
made in fraud of the rights of the plaintiff, 

* [Reported by Charles Sumner, Esq.] 
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and for a reconveyance of one moiety of the 
premises to the plaintiff, upon payment by him 
of a moiety of the moneys paid in perfecting 
the title, and for other relief. Held, that Luther 
Richardson has no interest in this suit, to ren- 
der him an incompetent witness. 

2. The defect in Luther Richardson's original 
title, on account of the alleged invalidity of the 
guardianship sale, if such really existed, can be 
taken advantage of only by the Frye heirs, 
and others deriving title under them : and 
that, until the avoidance thereof by them, Lu- 
ther Richardson must be deemed the lawful 
owner of the premises. 

[Cited in Greely v. Smith, Case No. 5,750.] 

3. The defendant, Mann, deriving his title, 
together with Flagg, from the purchase of Rich- 
ardson, cannot set xip the outstanding adverse 
title of the Frye heirs, to defeat the equitable 
rights of Flagg under the purchase on joint ac- 
count, if Richardson at the time had any title 
in the premises. 

4. The agreement between Flagg and Mann 
being made for the purpose of protecting them- 
selves against the claim of the Frye heirs, a 
court of enuity will not allow Mann to violate 
that agreement by internosing the above claim 
to defeat the rights of Flagg, although the rela- 
tion would not cause an estoppel at law. 

[Cited in Lawrence v. Dana, Case No. 8,13G.] 

5. The execution of the deed to Walker and 
Fisher, and the giving of the bond by them to 
Luther alone, with the assent of Prentiss, 
amounted to an execution of the secret trust be- 
tween Luther and Pretiss, and is the same in 
effect n** if "Prentiss had first conveved the prem- 
ises to Luther, and the latter had then conveyed 
to Walker and Fisher, taking from them the 
bond. 

[Cifnri in Hunter v. Marlboro, Case No. 6,- 
903.] 

6. Walker and Fisher, and all persons claim- 
ing under them, are estopped, at least in eouity, 
by the terms of the bond of Walker and Fisher 
to Luther Richardson, as above recited, from 
denying, that 'all which they took under the deed 
of Luther and his wife and Prentiss was the 
right and title of Luther alone. 

7. The deed to Walker and Fisher, and the 
bond by them to Luther Richardson are to be 
treated as part of one and the same transaction, 
and to have the same effect as if embodied in 
one instrument; and that this deed and bond, 
being merely an attempt to evade the strict 
rules of law with regard to mortgages, consti- 
tute an enuitable mortgage to Walker and Fish- 
er for their advances, and not a conditional 
purchase by them of the premises. 

[p:f«r| jn Shnpley v. RnngeW, Cnse No. 12,- 
707: Bentley v. Phelps, Id. 1,331; Jewett 
v. Cunard, Id. 7,310.] 

8. Luther Richardson had a clear equity of 
redemption in thp premises at the time of his 
conveyance to Flagg and Mann, sufficient, at 
least in the view of a court of equity, to make 
them tenants in common, and to create between 
them a privity of title and estate. 

9. The parol agreement between Flagg and 
Mann, for the purchase on joint account of the 
premises in question, as above recited, coupled 
with the deed of Richardson to Flagg and 
Mann, and the assignment to them of Walker 
and Fisher's bond, created a fiduciary relation 
between these parties, grounded on privity of 
title and estate, under which a purchase of an 
outstanding incumbrance or adverse title by 
one would be a trust for the benefit of both; 
and on this account, the agreement, though by 
parol, is extracted from the statute of frauds of 
Massachusetts. 

[Cited in Barnes v. Boadman, 152 Mass. 393, 
25 N. E. 623.] 



10. Semble, that the agreement, though by 
parol, was executed by the passing of the deed, 
and assignment above-mentioned, even if no 
actual title passed from Richardson, so as to 
establish a fiduciary relation between the par- 
ties, grounded merely on privity of contract, 
which was sufficient to make the subsequent 
purchases of outstanding incumbrances in trust 
for the joint account, and to extract the case 
from the statute of frauds. 

[Cited in Hunter v. Marlboro, Case No. 6,- 

90S.] 
[Cited in Digby v. Jones, 67 Mo. 105.] 

11. Mann was entitled to one moiety of the 
premises, which moiety was duly conveyed to 
Adams, without notice of the title of Flagg. 

12. It was not of itself a wrongful act in 
Mann to take the title from Walker and Fisher, 

.and from the Frye heirs in his own name, as 
it was his only security to compel Flag* either 
to abandon those purchases, or, if he insisted on 
his share, to repay the advances made. 

13. The charges of notice of the plaintiff's ti- 
tle in the bill against Fuller are loose and in- 
determinate, amounting to a mere intimation or 
suspicion or belief, whereas there should have 
been an allegation of full notice of the very ti- 
tle and claim of the plaintiff asserted in the 
bill. 

[See Wood v. Mann, Case No. 17,951.] 

14. Fuller, at the time of his purchase of 
Mann, had no notice, actual or constructive, of 
the title of Flagg. 

15. The deed from Mann to Fuller, although a 
mere quitclaim or release, must be treated as a 
bargain and sale, or other lawful conveyance, 
effectual to pass the whole estate, and enti- 
tling Fuller to protection as a bona fide pur- 
chaser without notice to the extent of the pur- 
chase-money already paid before notice of the 
plaintiff's title. 

[Cited in Simmons Creek Coal Co. v. Doran, 

142 IT. S. 437, 12 Sup. Ct. 240] 
[Cited in Fletcher v. Jackson, 23 Vt. 588.] 
[See Wood v. Mann, Case No. 17,951.] 

16. Flagg is entitled to one moiety of the 
premises purchased of Richardson, Walker, and 
Fisher, and the Frye heirs, and, in default of 
this, on account of the conveyance to Fuller, 
to a moiety of the purchase-money, as a substi- 
tuted fund, dpducting therefrom the sums paid 
by Mann to Walker and Fisher and to the Frye 
heirs, and other expenses incurred in the prem- 
ises. 

17. For the pavment of his moiety of the 
purchase-money, the plaintiff has a lien on the 
land conveyed to Fuller, to the extent of -the 
purchase-money which remained unpaid at the 
time of notice to Fuller of the plaintiff's title. 

[Cited in Dowell v. Applegate, 7 Fed. 8S7.] 
[Cited in Fickett v. Durham, 109 Mass. 421.] 

18. An allegation in an answer, which is not 
responsive to the bill, is not evidence; and 
the onus probandi is on the defendant to estab- 
lish it 

19. If a deed is found in the possession of the 
grantee, there is a presumption of a due delivery 
thereof, because then, and not otherwise, it 
would be in the proper custody. 

[Cited in The Panama, Case No. 10,703; 
Brown v. Brown, Id. 1,994.] 

20. A deed can never be delivered as an es- 
crow to the grantee himself. 

21. A court of equity will not yield to tech- 
nical rules of law. by which the intention of par- 
ties may be defeated. 

22. When a witness has been cross-examined 
by a party, with a full knowledge of an objec- 
tion to his competency a court of equity will 
not allow the party to raise the objection at the 
hearing. 
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23. Where two persons are in possession of 
lands by an imperfect or tortious title, as by 
disseisin, a release to one of them will enure to 
the benefit of both. 

[Cited in Pierpont v. Fowle, Case No. 11,- 
152; Myers v. Reed. IT Fed. 400.] 

24. If parties are interested together by mu- 
tual agreement, and a purchase is made agree- 
ably thereto, neither party can exclude the 
other from what was intended to be for the 
common benefit; and any private benefit, touch- 
ing the common right, which is secured by either 
party, will turn him into a trustee for the bene- 
fit of both. 

25. A disseisor in possession has a lawful es- 
state, which he may alien, and his alienee will 
have a good title as against all persons not 
having a paramount title. 

26. A question of fact, which is essential to 
the decision of a case in equity, may be referred 
to a jury to be tried upon an issue framed for 
the purpose. 

[Cited in Garsed v. Beall, 92 U. S. 694.] 

27. A court of equity will often pronounce, 
that there is an equitable mortgage in cases, 
where a court of law would be compelled to say 
there was no mortgage. 

[Cited in Bentley v. Phelps, Case No. 1,331; 
Almy v. Wilbur, Id. 256.] 

28. A trust, created by a parol contract, will 
tie enforced in eqxiity against a party, who does 
not insist upon the defence of the statute of 
frauds. 

29. Courts of equity do not regard the forms 
of instruments, but look to the intent, and give 
to the acts of parties that construction, which 
is consistent with the intent and with equity. 

[Cited in Hall v. Speer, Case No. 5,947.] 

30. To constitute a conditional purchase, there 
must be a sale for a valuable consideration be- 
tween the parties, with a right of repurchase. 

31. If a transaction resolve itself into a se- 
curity, whatever may be its form, and what- 
ever name the parties may choose to give to it, 
it is in equity a mortgage; and the parties can- 
not, by any covenant or agreement, limit the 
rights of the mortgagor, or cut off his equity of 
redemption after a limited period. 

[Cited in Russell v. Southard, 12 How. (53 
IT. S.) 152; Gest v. Packwood, 39 Fed. 
533.] 

[Cited in Posran v. Walker. 1 Wis. 565; Cot- 
terell v. Long, 20 Ohio. 472: Davis v. Long- 
street. 4 Tnd. 105: Stinohfield v. Milliken, 
71 Me. 570; Hurd v. Robinson, 11 Ohio 
St. 234; Pardee v. Treat, S2 N. Y. 391.] 

32. The circumstance, that the grantee is not 
to be I^t into immediate possession of the es- 
tate, affords a presumption of its being a mort- 
gage; so also does the circumstance, that the 
money paid by the grantee is not a fair price 
for the absolute purchase of the property con- 
veyed to him. 

33. It is not of the essence of a mortgage, 
that there should be a defeasance; and there 
may be a defeasance of a deed of conveyance, 
without constituting a mortgage. The question, 
whether a conveyance amounts to a mortgage, 
does not turn on this point. 

[CHed in Bentley v. Phelns. Case No. 1,332; 

Tufts v. Tufts, Id. 14,233.] 
[Cited in Horn v. Keteltas. 46 N. Y. 607.] 

34. Quaere — If a bond given by a grantee to 
one of several grantors, in order to defeat and 
make void the conveyance, if executed at the 
samo time with the conveyance, will amount to 
a technical defeasance. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 
[Cited in Justice v. Uhl, 10 Ohio St. 176.] 



35. The essence of a defeasance is to defeat 
the principal deed, and make it void ab initio, 
if the condition be performed. 

36. Semble, that it is of the essence of the 
contract of sale, that there should be a fixed 
price for the purchase. 

37. The courts of the United States are not 
concluded in a matter of general equity juris- 
diction by a decision of the state court. 

[Cited in McConologue's Case, 107 Mass. 159.] 

38. A written agreement by two, to purchase 
lands on joint account, creates a fiduciary rela- 
tion between the parties, which neither is at 
liberty to defeat by a purchase on his sole ac- 
count, and such a purchase will be in trust for 
the joint account. Quaere — If this doctrine is 
applicable to parol agreements. 

39. Where a rightful estate is claimed by each 
of two purchasers, whose titles in other re- 
spects are equal, the maxim prevails, "Qui prior 
est in tempore potior est in jure." 

40. Vague reports and rumors from strangers, 
and suspicion of notice, though a strong sus- 
picion, are not sufficient ground, on which to 
charge a purchaser with notice of title in a 
third person. 

[Cited in The Lulie D., Case No. 8,602; Alex- 
ander v. Rodriquez, Id. 172: lOmmre State 
Nail Co. v. Faulkner, 55 Fed. 823.] 

[Cited in Foust v. Moorman, 2 Ind. 19; Bol- 
ing v. Howell, 93 Ind. 334.] 

41. Semble. Possession by a tenant of an 
estate at the time of its purchase, is construct- 
ive notice to the purchaser of the tenant's title, 
though not of the title of the lessor, or of the 
party, under whom the tenant claims. 

[Cited in Oakley v. Ballard. Case No. 10,- 

393; Tufts v. Tufts, Id. 14,233; Hardy v. 

Harbin, Id. 6,059.] 
[Cited in Burbank v. Fay, 65 N. Y. 62; Jef- 

fersonville, M & I. R. Co. v. Oyler. 82 Ind. 

400; Ellis v. Horrman, 90 N. Y. 473.] 

42. Courts of equity in the United States, 
where the registration of deeds is universally 
provided for, should not enlarge the doctrine 
of constructive notice, or follow all the English 
cases on the subject, without a due regard to 
the circumstances and laws of our country. 

43. In a plea of a purchase for a valuable 
consideration without notice of the plaintiffs 
title, it is necessary to aver, that the person, 
who conveyed, was seised, or pretended to be 
seised, at the time when he executed the pur- 
chase deeds. 

44. Semble. If a cestui que trust in fee con- 
veys the estate to a purchaser, and the trustee 
afterwards confirms the sale, and releases to 
the cestui que trust, or to the purchaser, such a 
purchaser is entitled to protection against any 
antecedent secret trust, which was unknown to 
him at the time of the purchase and the con- 
firmation, although, in a strict sense, the cestui 
que trust was not seised of the estate at the 
time of the conveyance. 

[Cited in Hunter v. Marlboro, Case No. 6,- 

908.] 
[Cited in Baldwin v. Sager, 70 III. 507.] 

Bill in equity, to set aside certain convey- 
ances, alleged to have been made in fraud of 
the rights of the complainant, and for other 
relief. The bill was brought by Henry Flagg, 
of Barnstable, in the state of New Hamp- 
shire, against Samuel H. Mann, John R. 
Adams, and Elisha Fuller, of Lowell, in the 
state of Massachusetts. The following is an 
outline of the leading facts of the case; • 

In March, 1823, Samuel Frye, of Danville, 
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in the state of Vermont, being the guardian 
of his six children, all minors, by his late 
wife, Polly Frye, obtained a license from the 
supreme court of Massachusetts, in due form 
of law, to sell certain real estate belonging to 
and then in the seisin of the said minor chil- 
dren, situate in Lowell, in the same state. 
He sold the same estate at public auction, on 
the tenth of June of the same year, under the 
license, and on the thirteenth day of the 
same month executed a deed thereof to Lu- 
ther Richardson, the purchaser at the sale, in 
due form of law. The validity of this sale 
constituted one of the questions in the cause, 
it being asserted on one side and denied on 
the other, that previous to the advertisement 
of the sale, he had not taken the oath pre- 
scribed by law, and indispensable to the va- 
lidity of such a sale. Luther Richardson en- 
tered into possession of the premises, and had 
seisin thereof under and according to his 
deed; and on the 29th of September, 1824, 
mortgaged the same to Goodman, Saville & 
Kent, to secure the payment of $1,229.70; and 
subsequently, on the 13th of August, 1824, gave 
them a second mortgage thereof, to secure 
the payment of $2,850.30. Afterwards, the 
equity of redemption of Luther Richardson 
was attached, and subsequently, on the 18th 
of May, 1825, sold to John C. Proctor on an 
execution issued in favor of Mellen & Nor- 
cross against L. Richardson. While this at- 
tachment was pending, on the 14th of May, 
1S25, L. Richardson conveyed the premises 
by a deed of quitclaim, to his brother, Pren- 
tiss Richardson, for a consideration, stated 
in the deed to be $3,000. On the 23 st of 
May, lS2o, Proctor conveyed his title, ac- 
quired under the levy or execution in the 
equity of redemption of the premises, to 
Joshua Bennett. On the 6th of May, 1S26, 
in pursuance of a previous negotiation, Lu- 
ther Richardson and his wife, and Prentiss 
Richardson, executed a deed of quitclaim of 
the premises to William W. Walker, and Al- 
bigence W. Fisher, for the consideration (as 
stated 'in the deed) of $2,000; and on the 
same day, Walker and Fisher executed a 
bond for $10,000 to Luther Richardson alone, 
whereby, after reciting the quitclaim deed to 
themselves, the mortgages to Goodman, Sa- 
ville & Kent, the sale of the equity of re- 
demption to Proctor, and the conveyance by 
him to Bennett, the condition provides, that 
they shall reconvey the premises to Luther 
Richardson whenever, within five years from 
the date, he shall pay, or cause to be paid to 
them, all such sums of money as they shall 
pay in discharge of the incumbrances afore- 
said, with legal interest, together with such 
sums as they may expend in betterments and 
.improvements on the premises in that time 
by the mutual consent of the parties. At the 
same time, Walker and Fisher executed to 
ljuther Richardson a lease of a part of the 
premises for five years, upon the annual rent 
of one cent during the term, unless the prem- 
ises should be previously redeemed according 
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to the provisions of the bond. On the 19th 
of September, 1S26, Walker and Fisher took 
an assignment of their several mortgages 
from Goodman, Saville & Kent, paying them 
therefor $3,171.S7; and subsequently, on the 
14th of April, 1S27, they took an assignment 
from the surviving partners, of the other 
mortgage to Goodman, Saville & Kent On 
the 25th of May, 1826, Bennett conveyed to 
Walker and Fisher, by deed of quitclaim, for 
the sum of $1,200 (as stated in the deed,) all 
his right in the premises. So that, in virtue 
of all these conveyances, Walker and Fisher 
became the exclusive owners of the premises, 
subject only to the right of redemption of 
Luther Richardson under their bond to him, 
above referred to. Whether this right of 
redemption had been extinguished or not by 
the nonpayment of the moneys, advanced by 
Walker and .Fisher within the five years, ac- 
cording to the terms of the condition of the 
bond, was one of the matters in controversy 
between the parties. 

On or before the 13th of May, 1831, it 
seems, that a claim was set up, by the 
minor children of Samuel Frye, to the prem- 
ises, grounded, as has been already sug- 
gested, upon the supposed invalidity of the 
guardianship sale thereof in June, 1S23. A 
negotiation then took place between Luther 
Richardson on one side, and Flagg (the 
plaintiff) and Mann (the defendant) on the 
other side, the object of which was (as the 
.bill asserts) for Flagg and Mann* jointly to 
purchase of L. Richardson his title (such as. 
it was) in the premises (the five years being 
expired), and also to extinguish the claims- 
of Walker and Fisher and of the Frye heirs; 
in the premises on their equal and joint 
account The bill asserts, that Flagg and 
Mann agreed with each^other, that the pur- 
chase should be made at their mutual ex- 
pense, and for their mutual benefit; and also 
agreed with Luther Richardson, upon his 
conveying his title in the premises to them, 
in case the title under the guardianship- 
deed, and under the other conveyances, 
above referred to, should be found good r 
so that they might hold the same, to pay 
the sums due to Walker and Fisher, and 
also to pay him such part of the sum of 
$9,000, as should remain after discharging 
the debts so due to Walker and Fisher. - The 
bill further asserts, that in pursuance of 
this agreement, Flagg and Mann, on the 13th 
of May, 1831, received a conveyance of the 
premises, by deed of quitclaim, from Luther 
Richardson, with a special warranty against 
iumself and all persons claiming under him; 
and that they, Flagg and Mann, made a cer- 
tain promissory note, payable to Luther 
Richardson, for the sum of $3,500, and 
which was delivered to one Seth Ames, the 
counsel of Richardson, to hold for his use 
in case Flagg and Mann should fail to 
comply with their agreement; and the better 
to secure the performance thereof. Though 
this quitclaim of L. Richardson to Flagg 
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and Mann is admitted to have been formally 
executed, yet it is denied, by the answer, 
that it ever became a consummated con- 
veyance between the parties. On the con- 
trary, it is insisted, that it was afterwards 
wholly abandoned upon facts subsequently 
ascertained. The agreement also, as stated 
in the bill, is denied, as to any purchase 
from the Frye heirs, and as to any engage- 
ment to pay the debt due to Walker and 
Fisher. 

On the 2?th of July, 1S31, Walker and 
Fisher conveyed their title in the premises 
to Mann by a quitclaim deed, for the assert- 
ed sum of $10,000. The bill charges, that 
this deed ought to have been made in the 
names of Flagg and Mann, in pursuance of 
the agreement stated in the bill, and was 
fraudulently and secretly taken in the name 
of Mann alone. This is positively denied 
in the answer. On the 2Sth of July, 1831, 
Samuel F. Frye. aiut Aaron P. Frye (two 
of the Frye heirs) conveyed, by a quitclaim 
deed, all their title in the premises to the 
defendant Adams. On the 2d of August 
of the same year, Herman A. Frye and his 
wife, Mary Frye (she being one of the 
female heirs,) in like manner conveyed her 
title to Adams; and on the 4th of v the same 
month, the remaining heirs, viz. Joseph 
Huse, and Harriot his wife (one of the 
female heirs,) and Caroline Frye and Adel- 
ine Frye,, the other female heirs, in like 
manner conveyed their title to Adams; so 
that Adams thereby became possessed (so 
far as hy law he might) of the title of 
all the Frye children in the premises. The 
bill charges, that these purchases were 
secretly made by a fraudulent agreement 
between Mann and Adams, the latter being 
fully acquainted jvith the agreement be- 
tween the defendants Flagg and Mann for 
their mutual benefit, with an intent to de- 
fraud the plaintiff. The answer wholly 
denies the charge. On the 0th of August, 
in the same year (1831,) Adams conveyed, 
by a quitclaim deed, one moiety of the prem- 
ises, and of all his right and title therein, 
to Mann; and Mann, on the same day, 
executed a counter conveyance of all his 
title to the other moiety to Adams. On the 
8th of the same month, Mann conveyed, 
by a quitclaim deed, his moiety of the prem- 
ises to the defendant, Fuller, for $40,000 
(as stated in the deed,) and Fuller, on the 
same day, executed a mortgage deed of the 
same moiety to Mann, as security for the 
payment of four notes (each for $10,000,) 
given for the purchase money. The bill 
charges Fuller with a full knowledge of all 
the facts at the time of his purchase. 

Such is a general outline of the most 
material facts, which are necessary to a true 
understanding of the nature and objects of 
the bill. The prayer of the bill is, that the 
deeds of Mann to Adams, and of Mann to 
Fuller, and all other the conveyances of 
Mann, may be declared void as made in 



fraud of the rights of the plaintiff; and that 
upon payment by the plaintiff of one moiety 
of the moneys paid to redeem the incum- 
brances on the property, and in extinguish- 
ing the claims of the Frye heirs, and per- 
fecting the title to the premises, Mann, 
Adams, and Fuller may be decreed to con- 
vey one moiety of the premises to the plain- 
tiff; or if that cannot be done by reason of 
any conveyance to bona fide purchasers 
without notice, that Mann and his confeder- 
ates (Adams and Fuller) may be decreed to 
make full compensation for such moiety, or 
so much thereof as cannot be conveyed, to 
him; and that such parts of the purchase 
money as have not been paid, and all securi- 
ties therefor, may be decreed to be paid 
and assigned to the plaintiff, until he is 
indemnified; and then follows a prayer for 
general relief. Answers were se\erally put 
in hy Mann, Adams, and Fuller, to which 
the plaintiff made the general replication. 
The proofs, consisting of depositions and 
exhibits in the case, extended to great 
length. The foregoing outline, together with 
the summary of the statements and denials 
in the several pleadings, which is presented 
in the opinion of the court, will be sufficient 
for a clear understanding of the case. 

A bill against the same parties, and found- 
ed on the foregoing facts, had been insti- 
tuted before the supreme judicial court of 
Massachusetts, but finally dismissed for 
want of jurisdiction. 14 Pick. 467. The 
present bill was filed at the October term of 
this court, 1833. And the cause has been 
continued until the present term. The am- 
ple discussion, in the opinion of the court, of 
all the points raised at the bar, will render 
it superfluous, even if it could be done with- 
in reasonable space, to present a full view 
of the very learned and able arguments of 
counsel. The naked points, taken by the re- 
spective parties, were as follow: 

For the plaintiff it was contended: 1st 
That Luther Richardson, by virtue, of the 
deeds executed by Samuel Frye as guardian 
of the minor children of his wife Polly 
Frye, of the lands in question, and his entry 
thereupon, became seised as owner thereof 
in fee. 2d. That the contract made be- 
tween Luther Richardson and Walker and 
Fisher, and the deed from him and Pren- 
tiss Richardson to them, and their bond to 
him, constituted an equitable mortgage, 
which a court of equity will recognise and 
enforce; so that the sums of money ad- 
vanced by them in procuring an assignment 
of the mortgages which he had made to 
Goodman, Saville & Kent, and the release 
or conveyance of the equity of redemption 
from Bennett, were in the nature of incum- 
brances from which Luther Richardson had 
a right to redeem the land as mortgagor, 
when he executed his deed to the complain- 
ant and the said Mann. And that, there- 
fore, the said deed was a conveyance to 
them by him of a legal or equitable right of 
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redemption in these lands. 3d. That at the 
time of the execution of the deed of Lu- 
ther Richardson to the complainant and the 
said Mann, the said Richardson had such 
an equitable or legal right, in the lands in 
question, as would, according to the prinei* 
pies upon which this court exercises its au- 
thority to compel specific performance, have 
enabled him to compel Walker and Fisher 
to reconvey to Jbim the lands, upon tender 
of payment of their advances, interest, &c. 
And that this right passed to the complain- 
ant and Mann, under the said deed. 4th. 
That by the deed from Luther Richardson 
to the complainant and Mann under their 
contract with each other, to obtain the title 
to these lands for their mutual benefit, they 
jointly obtained such a title or color of 
title, as made any purchase by either of 
them, of any adverse claim or title, to enure 
to the benefit of both; upon the well-estab- 
lished principle of equity, that where two 
persons are in possession of an imperfect 
title, the purchaser of an adverse claim en- 
ures to their joint benefit oth. That the 
principle last stated, is an entire answer to 
any defence on the ground, that Luther 
Richardson had not acquired a good title 
under the guardian's deed, inasmuch as he 
had thereby color of title, and having en* 
tered, had actual seisin. Gth. That the 
<leed from Luther Richardson to the com- 
plainant and Mann, was absolutely deliv- 
ered. 7th. That if such delivery to the 
grantees, were or could have been condi- 
tional, nevertheless an inchoate title, or col- 
or of title, or imperfect right was thereby 
created in the complainant and Mann joint- 
ly, which neither could secretly abandon, 
and which would cause any subsequent ac- 
quisition of an adverse title by either, to en- 
ure for the benefit of both. Sxh. That at 
the time of the purchase of the-release, from 
Walker and Fisher to the said Mann, and of 
the releases of the minor heirs to the said 
Adams, and the other acts done by Mann 
and Adams to perfect the title to these 
lands; the said Mann fraudulently con* 
cealed these proceedings from the complain- 
ant, and deceived him into the belief, that 
be, the said Mann, was endeavoring to per- 
fect the title for his and the complainant's 
mutual benefit And, that the proceedings 
of the said Mann in the premises, were a 
fraud upon the complainant as a co-tenant 
with him of the right in equity to redeem, 
or as jointly interested with him in the 
right to compel a specific performance, or as 
having with him an inchoate or imperfect 

^title, to be perfected for their mutual ben- 
efit, according to their contract Oth. That 
the said John M. Adams and Elisha Fuller 
liad actual and constructive notice of the 
contract between the complainant and the 
said Mann, and of the complainant's rights 

and interest in and to said lands, and to 
the benefit of any purchases made by the 

said Mann, or of any releases obtained by 



him of any adverse titles thereto; and 
therefore, they became parties to the fraud 
practised by said Mann, and cannot law- 
fully set up any claims or titles adverse to 
those asserted by the complainant 10th. 
That the complainant is entitled to have a 
moiety of the said lands, or of such part 
thereof, as may not have been sold to bona 
fide purchasers without notice, released or 
conveyed to him and to have the securities 
received on any such sales or his propor- 
tional part thereof delivered over to him, 
and to be indemnified for any losses he may 
have sustained, by reason of being prevent- 
ed by the acts of the defendants from the 
possession and employment of these lands; 
he having been at all times ready to pay his 
proportional part of the expenses of per- 
fecting the title, and having required of 
the said Mann an account thereof, that he 
might seasonably make such payments. 

Th defence of Mann and Adams was rest- 
ed on the following grounds: 1st That Lu- 
ther Richardson never derived any valid title 
to the premises, by reason of the want of 
the proper oath having been taken by Sam. 
uel Frye, the guardian of the heirs of Polly 
Frye, before he fixed on the time and place 
of sale. 2d. That the deed from Prentiss 
and Luther Richardson, to Fisher and Walk- 
er, did not, together with their bond to Lu- 
ther, constitute a mortgage legal or equita- 
ble, but that the bond was. a mere pergonal 
obligation; so that after the expiration of 
the five years, Luther had no title or right 
to the land legal or equitable, which did or 
could pass to Flagg and Mann, by Luther's 
deed to them. , 3d. That the deed from Lu- 
ther to Flagg and Mann, never was deliv- 
ered to them as his deed, nor accepted by 
them as such, but that the agreement of 
Flagg and Mann to purchase of Luther was 
conditional, dependent upon his having a 
good title, and one which should be satis- 
factory to them. 4th. That by reason of the 
matters stated in the last two points, Flagg 
and Mann never had any joint or common 
interest in the land, nor any such color of title 
thereto as would giyeFlagg any right to c:aim 
any benefit from Mann's subsequent pur- 
chase of Fisher and Walker, or the heirs of 
Polly Frye. 5th. That there was no agree, 
ment between Flagg and Mann, to perfect 
the title to the said lands, or to do anything 
further than to purchase Luther's title if he 
had any, and that it appearing that he had 
no title, that agreement was at an end before 
Mann's purchase of Walker and Fisher and 
of the Frye heirs. 6th. That both Flagg and 
Mann had abandoned the attempt and ex- 
pectation of obtaining any title through Lu- 
ther before Mann's purchase of Walker and 
Fisher or of the Fryes. 7th. That the at- 
tempt to obtain a title through Luther hav- 
ing failed and been abandoned, Mann had a 
perfect right to act for himself alone, in any 
new attempt to procure a title to said lands 
from any other persons. 8th. That Mann 
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never did pretend to Flagg, that he was 
acting for or with him in the premises, after 
the return of Goodhue from Vermont, nor 
was ever guilty of any fraudulent conceal- 
ment or practice towards the plaintiff. 9th. 
That the plaintiff never paid any thing for 
Luther's deed, nor paid nor offered to pay 
any part of the money paid by Mann for 
the purchase of the title of the said Walker 
and Fisher, and the Frye heirs, though the 
amounts so paid by Kami were stated to 
him at his request 10th. That Adams had 
no notice, actual or constructive, of any of 
the matters charged against Mann, until 
after he had taken a conveyance bona fide, 
and for a valuable consideration of half ot 
the land. 11th. That the plaintiff is enti- 
tled to no relief; but that if he be, he can 
only have it upon payment to the party or 
parties against whom it shall be decreed, of 
one half of all the cost and expense of ob- 
taining the said titles of Walker and Fisher 
and the Frye heirs and interest from the 
times of payment. 

The defendant Fuller, adopted the grounds 
assumed by the defendants Mann and 
Adams, so far as they were applicable to 
his defence, and stated the following in 
addition: 1st That Fuller is a bona fide 
purchaser of half of the lands, described in 
the plaintiff's bill, for a valuable considera- 
tion, without notice, positive or constructive, 
of any claim to, or interest therein on the* 
part of the plaintiff, and, as such purchaser, 
is entitled to the protection and favor of 
this court. 2d. That the plaintiff is a volun 
teer, has paid no consideration, and is with- 
out right, as against Fuller, in law or in 
equity. 3d. That the bill on its face is not 
sufficient to entitle the plaintiff to a decree 
against Fuller. 4th. That Luther Richard- 
son, at the date of his alleged deed to Mann, 
and the plaintiff, had no claim to, or interest 
in the lands in question; and if it were oth- 
erwise, Fuller had no notice thereof at the 
time of his purchase, nor can his title be 
prejudiced by any tiling which has taken 
place since; nor can vague rumor or even com- 
mon report, as to the claim of Luther Rich- 
ardson or the plaintiff, affect Fuller's 1 title, 
which is supported by the registered deed 
of Luther Richardson, in contradiction of 
such rumor and report 5th. That the trans- 
actions alleged to have taken place between 
Fisher and Walker, and Luther Richardson 
and Prentiss Richardson, in relation to the 
conveyance of the lands in question to the 
said Walker and Fisher, did not give to 
Luther a right to redeem the said premises 
as a mortgagor, on the 13 th of May, 1831, 
the date of his alleged deed to Mann and 
the plaintiff, according- to the doctrine of 
the English court of chancery, much less had 
the said Luther any such right under the 
statutes of Massachusetts, or according to 
the adjudged cases in Massachusetts, and 
against the policy of the registry acts there- 
of. 6th. That if the plaintiff acquired any 



interest in the lands from the deed of Luther 
Richardson, Mann did not convey it to Ful- 
ler, he only conveyed to him such an interest 
as he had, nor does his deed purport to< 
convey any more. 7th. That as the convey- 
ances from Walker and Fisher and the Frye& 
were to Mann alone, he had authority to sell 
in his own name the interest which he there- 
by acquired, and Fuller is not responsible 
for the application of the proceeds; and if 
the plaintiff has any claim, it is not to the 
land, but to a share of the proceeds en* profits, 
and against Mann, or Mann and Adams. 
8th. That Fuller having derived all Mann's- 
interest in the premises, prior to the fine of 
the alleged tender of 4he money, the tender 
should have been made to him, if to any 
one, and not to Mann. 9th. That if the> 
plaintiff had any equity against Mann and 
Adams or either of them, it was so doubtful, 
that even if Fuller had had aotice thereof, 
which he positively denies, he was not bound 
to regard it 10th. That notice of nothing 
alleged against Fuller but actual fraud on 
the part of Mann against the plaintiff, and 
actual co-operation therein on his, fuller's 
part, can affect his title to the lands in ques- 
tion. 11th. That, upon the plaintiff's own 
account of the matter, and if there was any 
agreement between him and Mann, it ap- 
pears to have been an agreement, that Mann 
should purchase lands at their joint expense* 
the plaintiff to furnish half the funds, and 
the land to be sold again, for profit; that 
the plaintiff advanced no money, and there 
was no evidence of the agreement, by means 
of which Mann could compel the plaintiff to 
execute it; that Mann, therefore, was justi- 
fiable in taking the title to himself, both for 
his own protection and to enable him to 
make sales; that being thus, at most, but 
a trustee with power to sell, Fuller's title 
derived from Mann is good, he is not bound 
to see to the application of the money, and 
the plaintiff's remedy, if any, is merely per- 
sonal, and against Mann alone. 

B. Rand and O. G. Loring, for compla'n- 
ant 

Mann & Adams, J. Mason, and F. Dexter, 
for defendants. 

S. Greenleaf and W. R. P. Washburn, for 
defendant Fuller. 

STORY, Circuit Justice. This is the case 
of a suit in equity, and has been argued with 
great ability and learning on the merits by 
the counsel on all sides, at the hearing at 
the present term. The facts are very com- 
plicated, the documents very voluminous, and 
the evidence in various parts in direct con- 
flict The questions of law, too, involved 
in the cause, are not a few, and some of 
them not without difliculty or novelty in 
their actual application to the circumstances 
of the cause. I have, therefore, taken time 
to consider and examine the record; and I 
shall now proceed to deliver my judgment 
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It is obvious, that the whole right of the 
plaintiff (Flagg) to maintain the present bill 
rests essentially upon the truth of the alle- 
gations in the bill as to the agreement be- 
tween Mann and himself on or before the 
13th of May, 1S31, to purchase the premises 
at their mutual expense and for their mu- 
tual benefit, and to perfect the title thereto, 
and to extinguish the claims (if any) of the 
Frye heirs, and also the claims of Walker 
and Fisher. If the agreement was never 
made, in substance, as it is alleged; or hav- 
ing been made, if it was never afterwards 
carried into effect by the parties, but was 
definitively abandoned ; then the whole 
foundation of the plaintiff's case is gone, 
without mooting any other of the questions 
raised in the cause. If, on the other hand, 
that agreement is established, and is a sub- 
sisting agreement, then the other questions 
in the cause must necessarily be discussed 
and disposed of. In the natural order of the 
questions, it seems proper in the first place 
to ascertain, whether any such agreement 
was made, as is stated in the bill; and if 
so, whether it has been abandoned. The 
agreement between Flagg and Mann, as 
stated in the bill, consists of four distinct 
parts: (1) To purchase and procure for 
themselves for their mutual and equal bene- 
fit, and at their mutual and equal expense, 
a complete and perfect title to the premises. 
For this purpose, (2) to purchase of Luther 
Richardson his title to the premises, giving 
him therefor, if his title should be found to 
be good and suflicient to enable them to hold 
the same, the sum of $9,000, subject, how- 
ever, to the deduction of the amount of the 
subsisting incumbrances thereon; (3) to ex- 
tinguish the real or pretended title of the 
Frye heirs 'to the premises; and (4) to pay 
the sums due to Walker and Fisher, as sub- 
sisting incumbrances thereon. There is also 
a charge in the bill, that the deed was pro- 
cured . from Luther Richardson, in pursu- 
ance of the agreement. 

The defendant, Mann, by his answer de- 
nies, that there ever was any agreement 
made between him and the plaintiff to pro- 
cure for their common benefit a perfect title. 
But in reference thereto he says, that on the 
13th of May, 1831, Flagg, and himself, un- 
derstanding that Luther Richardson claimed 
an equity of redemption in the premises in 
virtue of the obligation of Walker and 
Fisher, notwithstanding the expiration of the 
five years, and believing the amount due to 
Walker and Fisher to be about $6,000 only, 
and knowing the claim of the Frye heirs, 
but not knowing or having heard, that 
Luther Richardson had, before the convey- 
ance to Walker and Fisher, made a convey- 
ance of the premises to Prentiss Richardson, 
and not knowing or ever having heard, that 
Samuel Frye, the guardian, had not, before 
fixing the time and place of sale, taken the 
oath prescribed by law; but supposing the 
claim of the Frye heirs to be founded on the 
9FED.CAS. — 14 



want of the notifications of the said sale be- 
ing duly posted, did verbally agree with each 
other to offer, and did offer to Luther Rich- 
ardson, to purchase of him his right and ti- 
tle in the premises, and to give him for the 
same, when clear of incumbrances, if they 
should be satisfied with his title, the sum of 
$9,000, provided a good and clear title were 
made to them within three years from that 
.time; which offer was accepted and agreed 
to by him (Luther Richardson). In pursu- 
ance of the offer and acceptance Luther Rich- 
ardson made the quitclaim to them (Mann 
and Flagg), but did not deliver the same, 
nor was the same accepted by them as his 
deed, the said contract being still conditional 
and incomplete, and his (Luther Richard- 
son's) wife, not having signed the deed, as it 
was agreed she should. But the deed was 
left at Mann's office to be afterwards com- 
pleted and delivered, or withdrawn by Luther 
according to the election- of Mann and Flagg. 
The deed was not recorded until the 15th of 
February, 1832, at which time it was pro- 
cured to be recorded by Flagg, without the 
knowledge or assent of Mann. Mann by his 
answer further denies, that he and the plain- 
tiff ever agreed with Luther Richardson to 
pay to Walker and Fisher any sum or sums 
of money whatever. But he admits that he 
and the plaintiff did make their note for 
$3,500, payable to Luther Richardson, and de- 
livered the same to Ames, to remain in his 
hands, until they had examined the records 
of deeds and of probate, and had taken the 
advice of Samuel Hoar, Esq. respecting 
Luther Richardson's title to the premises. 
And if, after such execution, Mann and Flagg 
should elect to proceed with the negotiation, 
then the note was to be given up to them, 
and they were to give their obligation to 
Luther Richardson* to pay the sum of $9000, 
whenever he should within three months 
make to them a good title to the premises 
free from all incumbrances; otherwise the 
note and deed were to be given up and the 
negotiation to be wholly abandoned. Mann 
has annexed to his answer a copy of the 
form of the obligation, which, he says, was 
drafted by him, and approved by Luther 
Richardson, to be given in case Mann and 
Flagg elected to proceed with the negotia- 
tion, ajann further in his answer states* 
that he received Mr. Hoar's opinion, a copy 
of which is annexed to the answer, and is 
unfavorable to the title of Luther Richard- 
son to redeem Walker and Fisher after the 
lapse of the five years. He showed it to the 
plaintiff; and he afterwards examined the- 
records of deeds and of probate; and there 
on the 17th of May, 1831, he first ascertained, 
that a conveyance had been made by Luther- 
Richardson to Prentiss Richardson before the 
deed to Walker and Fisher; and also that it 
did not appear on the probate records, that 
Samuel Frye had, before fixing the time and 
place of sale, taken the oath prescribed by 
law in such cases; and that he and Flagg, 
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were, on the 18th of the same month, ad- 
vised by Isaac Fiske, Esq. whom they con- 
sulted, that the want of such an oath was a 
fatal defect in the title. Upon the opinion 
of Mr. Hoar and Mr. Fiske so given, Flagg 
and Mann agreed to abandon the negotia- 
tion with Luther Richardson, and did wholly 
abandon the same; and a few days after 
he, Mann, gave notice thereof to Luther Rich- 
ardson, and also notice to Ames, that the 
note was to be given up. Mann further 
denies by his answer, that after the 17th of 
May aforesaid he ever pretended or affected 
to co-operate, or gave Flagg to understand 
or believe, that he would co-operate with 
the plaintiff in measures to extinguish the 
claim of Walker and Fisher, or of the Frye 
heirs, or to perfect the title to the premises, 
as in the bill is alleged. He admits, how- 
ever, that after the negotiation with Luther 
Richardson was so ended, he and Flagg and 
Thomas P. Goodhue,- employed one Stephen 
Goodhue, as their agent, to go to Vermont, for 
their common benefit, to obtain conveyances 
of the claims of the Frye heirs; but he 
^wholly failed to accomplish the object, and 
the attempt was abandoned; and with this, 
he insists, that all contract and agreement 
between himself and Flagg, respecting the 
premises, were at an end. 

Such are the statements and denials of 
the answer in reference to the matter of the 
agreement between Flagg and Mann, char- 
ged in the bill; "and so far as they are re- 
sponsive to the matters charged in the bill, 
they are of course proper evidence in favor 
of Mann. The answer admits an agree- 
ment to purchase the title of Luther Rich- 
ardson; but it insists, that it was a condi- 
tional purchase to be affected by future in- 
quiries and events. In this respect it is 
not materially at variance with the allega- 
tions of the bill. The matters, which it 
controverts, are: 1. That there was any 
absolute delivery of the deed by Luther 
"Richardson to Flagg and himself under the 
agreement 2. That there was any stipu- 
lation in that agreement to pay Walker and 
Fisher's demands. 3. That there was any 
stipulation in that agreement to buy in and 
extinguish uie claim of the Frye heirs for 
the common benefit of Mann and Flagg. 
4. It sets up a positive abandonment of the 
agreement with Luther Richardson by the 
consent of Flagg; and as positive an aban- 
donment of a subsequent agreement with 
Flagg for the purchase of the claims of the 
Frye heirs. Let us consider these points in 
their order. 

1. The conditional delivery of the deed by 
Luther Richardson. The execution of the 
deed being admitted, and the deed found in 
the possession of Mann, and the allegation 
of a conditional delivery not being respon- 
sive to the charge in the bill, the answer is 
net evidence of it; but the onus probandi is 
on Mann to establish it. The suggestion is 
that the deed of Luther Richardson was im- 



perfect; that It was to be executed by his 
wife, who was to release her dower; and 
that it was left in Mann's office as an im- 
perfect instrument, until this was accom- 
plished. Upon the face of the deed it was 
certainly contemplated, that it was to be 
signed by the wife. But this would not 
necessarily establish, that it was an essen- 
tial ingredient, before it should have effect 
as to the husband, or that there was not a 
subsequent waiver of her signature. The 
case in support of the answer mainly rests 
on the testimony of John W. Coolidge, who 
was a student in Mann's office, and who 
states, that he was present on the 13th of 
May, 1831, and heard the agreement be- 
tween Mann and Flagg, and Luther Rich- 
ardson, who, with Ames, were all present in 
Mann's office. The papers, then produced 
and before the parties, were a deed from 
Luther Richardson, a bond from Walker 
and Fisher, with an assignment written 
thereon, to Flagg and Mann, and a note 
from them to Luther Richardson. The 
note was delivered to Ames, not to be de- 
livered to Richardson, or to any other per- 
son, without the order of Flagg or Mann; 
and the deed, bond and assignment wer« 
left in the possession of Mann. He fur- 
ther states, that Mann and Flagg were to 
examine the records, and if they should 
conclude, after the examination and after 
consulting counsel, to retain the deed and 
assignment, they were to give a bond to 
Richardson, conditioned to pay him a cer- 
tain sum, whenever his title should be ad- 
judged good by the supreme court, and to 
take up their note lodged with Ames; and 
if, upon the examination, they concluded 
not to give their bond to Richardson, the 
deed and assignment were to be returned to 
the latter, and the note returned by Ames 
to them. He further states, that, a day or 
two after, a bond was partly prepared by 
Mann (the draft of which he verifies), in 
pursuance of the agreement, which Luther 
Richardson took away for examination. 
About the 22d of the same month of May he 
learned from Mann and Goodhue, that 
Mann had discovered the defect in the title 
of Luther Richardson, from the want of 
taking the oath at the proper time before 
the guardianship sale. In November, 1831, 
he heard Mann ask Luther Richardson, how 
long it was, after the note was made and 
left with Ames, when he gave him notice, 
that his (Luther Richardson's) title was 
good for nothing, and that they should do 
nothing more, and requested him to call and 
take his papers. Richardson answered, it 
was about a fortnight The witness farther 
states, that he understood from the parties, 
that Luther Richardson's wife was to sign 
the deed of her husband, 'xhe draft of the 
bond referred to by the witness goes far to 
corroborate his testimony, as to some ma- 
terial facts. But it leaves the point now 
under consideration wholly untouched, for 
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the draft is imperfect There is nothing in 
it, which leads in the slightest degree to the 
conclusion, that the deed of Luther Rich- 
ardson had not been delivered, or that the 
delivery was conditional. 

Without in the slightest degree impeach- 
ing the integrity of the witness, there are 
•circumstances in the case, which lead one to 
suspect, that there may be some errors in 
.his testimony on several points. Upon his 
cross-examination there is manifestly some 
hesitation and want of recollection as to cir- 
cumstances connected with and included in 
3iis direct examination. But a more ma- 
terial circumstance, is that in his second dep- 
osition he qualifies his former deposition 
in several important particulars. His first 
-deposition afiirms and proceeds on the af- 
firmation throughout, that he was not in the 
same room with the parties during all their 
negotiations and conversations; but that 
lie was a part of the time in an adjoining 
room, and was called into the other room to 
witness the transactions. In his second dep- 
osition, taken about two years afterwards, 
lie expresses a doubt, whether he was not in 
the same room with the parties during all 
the transactions. There are, however, oth- 
•er intrinsic circumstances in the case, as 
well as other positive testimony, which do 
materially weaken the force of the conclu- 
sions to be drawn from Coolidge's testi- 
mony. In the first place, it is admitted, 
that, after the deed was executed by Rich- 
ardson, it was left in Mann's office with 
Mann, and the note of Flagg and Mann was 
•delivered to Ames. It is difficult to recon- 
cile these facts with the notion, that the 
transaction was not then treated as con- 
summated between the parties; that the 
deed was not treated, as absolutely deliv- 
ered by Richardson to Flagg and Mann, and 
the note delivered to Ames as an operative 
instrument, each of them being liable never- 
theless to be rescinded by future events; 
that is, to speak technically, that both in- 
struments were to be avoided by conditions 
subsequent, ana were not dependent for 
their original validity upon conditions pre- 
cedent not yet performed. Neither the 
•deed, nor the note, has ever since been 
delivered up. The deed remains in Mann's 
possession and custody, and so far as this 
fact goes, it affords a strong presumption of 
^n actual delivery in conformity to the terms 
•of the deed. It is common learning, that 
when a deed of grant is found in the pos- 
session of the grantee, it affords a just pre- 
sumption of a due delivery thereof, because 
It then, and not otherwise, would be in the 
proper custody. The answer in effect in- 
sists, that the instrument was never deliv- 
ered as the deed of Richardson, but was a 
mere escrow. Now, there is a technical diffi- 
culty in this suggestion; for an instrument 
•can never be delivered as an escrow to the 
grantee himself. Co. Litt 36a, is direct to 
this point And though a court of equity 



will not g6vern .itself exclusively by tech- 
nical principles of this sort, where the in- 
tentions of the parties would be thereby de- 
feated; yet there must be the clearest evi- 
dence in such a case, what that intention is, 
and whether it will be so defeated; other- 
wise the rule of law must prevail. 

The testimony of Luther Richardson, the 
grantor, is on this point most important. An 
objection is made to his testimony upon the 
ground of his being an incompetent witness 
by reason of his interest in the event of this 
suit But I profess myself unable to per- 
ceive, what interest, legal or equitable, he has 
in this suit He may have a feeling, and un- 
doubtedly has, in favor of the plaintiff. But 
nothing decided in this suit can be given in 
evidence in support of any claim on his part; 
for it is res inter alios acta; and he has, 
therefore, nothing to gain or to lose by it 
Besides; he has been cross-examined by the 
defendant with a full knowledge of the ob- 
jection; and after that it is difficult to say, 
that in a court of equity he can be heard to 
make the objection. According to Richard- 
son's testimony there was an absolute deliv- 
ery of the deed and the assignment of Walker 
and Fisher's bond to Flagg and Mann; for, 
he says in direct terms, that he assigned the 
bond to them, and at the same time he gave 
them a quitclaim deed of the premises. His 
statement of the agreement between them 
and himself is as follows: "After various con- 
versations and stating, that a suit was pend- 
ing instituted by Frye's heirs respecting the 
title (a fact, which is admitted on all sides 
to be true), I agreed to sell* my right to them 
for §3500, which was to be paid to me in case 
my title proved good against Frye's heirs; 
and a note for this sum was made by them, 
and deposited in the hands of Mr. Ames; and 
if the title of the Frye heirs prevailed and 
mine failed the note was to be given up." 
He adds, that by the terms of the agreement 
Magg and Mann were not to pay any thing, 
unless the transaction with Walker and Fish- 
er and their bond to him should prove to be 
a mortgage. He denies, that Flagg and 
Mann had a right to rescind the contract, un- 
til the title should be proved bad by a trial 
at law. He says, that the bond was not to 
be given in exchange for the note, but was 
to be a bond explanatory of the terms of the 
agreement; and that the note was to remain 
in Ames's possession, until his title should be 
settled at law. He annexes a copy of the 
imperfect bond drawn up by Mann, and 
handed to him, which contains a part only 
of the recitals of that referred to by Coolidge. 
He says, that in June or July, 1S31, Mann 
stated to him that he doubted, whether the 
title was good for any thing; and about the 
10th of August, 1831, Mann informed him, 
that he did not consider the title worth a 
quarter of a dollar, and he would have noth- 
ing more to do with it About that time the 
witness called on Ames with Mann to ex- 
change papers; but Flagg did not agree to 
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it; and no exchange was ever made. He far- 
ther adds; "In regard to my title to the said 
bond, Flagg and Mann were to perfect it at 
their own expense. There was no time fixed, 
within which I was to make a good title, be- 
cause they were to see to that. But I was 
not to be paid the money until the decision 
of a court of law, establishing the title. 
There was nothing agreed upon relative to 
the term of three years." I observe, at pres- 
ent, that there is nothing in this deposition 
pointing to any agreement for the purchase 
of the claim by the Frye heirs between Flagg 
and Mann, and Richardson. But the only 
purchase apparently contemplated was the 
outstanding title in "Walker and Fisher. 

Ames's testimony as to the transaction is 
to this effect That Mann stated, that he and 
Flagg had made a bargain with Luther Rich- 
ardson, and were to buy his interest in that 
estate and were to allow him the price, nam- 
ed in the quitclaim deed ($9,000) from Rich- 
ardson to them, deducting therefrom such 
sum as should be found due from Richard- 
son to Walker and Fisher, provided the title 
should prove good. Richardson did not know 
the exact sum due to Walker and Fisher; but 
he stated a sum as being due, which the wit- 
ness thinks was about $5,500. Mann express- 
ed a confidence, that the transaction between 
Richardson and Walker and Fisher was a 
mortgage. Mann was to examine the records 
at Cambridge, and find out, how much was 
due to Walker and Fisher. A note for $3,- 
500, being the supposed balance, which was 
coming to Richardson, was drawn (the wit- 
ness thinks by himself), and signed by Flagg 
and Mann, and deposited, for the time, with 
the witness. It was stated by Mann as the 
bargain of the parties, that when the amount 
due to Walker and Fisher was ascertained, 
that the note should be taken up, and Flagg 
and Mann's bond should be given to Richard- 
son, conditioned to pay him the balance of 
the price of the land, provided the title prov- 
ed good. Richardson, after some doubts, and 
consulting the witness, finally signed the 
deed, and the assignment of the bond of 
Walker and Fisher. The note was not ne- 
gotiable. The deed and assignment were 
left on the table (in Mann's office), or taken 
by Flagg and Richardson for the purpose of 
having the deed acknowledged by Richard- 
son. It was acknowledged on the same day, 
as the witness thinks, but is not positive. 
But when he last saw the deed and assign- 
ment on that day (the 13th of May) they were 
on the table in Mann's office. The next time 
he saw the deed was in August or September, 
1831, when it was handed to him by Flagg. 
About the time when the information came 
out, that Mann and Adams had purchased 
the lands in question of the Frye heirs, Mann 
and Richardson came to the witness's office 
to take up the note. Richardson made no 
objection; and Mann took it away, and re- 
turned it again to the witness on the same 
day, saying, he had concluded to return it, 



or words to that effect. It does not appear, 
that Flagg was, at the time, a party to these 
transactions. The witness adds, that in the 
latter part of the same month of May, Mann, 
under an injunction of secrecy, told him of a 
new and serious difficulty, the discovery, that 
the oath had not been properly taken by the 
guardian. 

The testimony of Thomas P. Goodhue is, 
as far it goes, confirmatory of that of Ames 
and Richardson on this point; and its bearing 
on other points will hereafter be the sub- 
ject of comment. He says, that Mann told 
him, that he thought the transaction of Rich- 
ardson with Walker and Fisher operated as 
a mortgage. That on or about the 18th of 
May, 1831, he was informed by Mann and 
Flagg, that they were the owners of the 
Richardson title and interest in the prem- 
ises, and that they were to pay $9,000, he 
thinks, in this way. They were to discharge 
the incumbrance of Walker and Fisher, and 
to pay the balance to Richardson. On the 
same day, he was also informed by them of 
the defect in Richardson's title from the 
omission of the guardian to take the oath at 
the prescribed time. 

The testimony of another witness, Wood, 
is very cogent and positive. He says, that 
Mann told him, that he and Flagg had made 
the purchase of Richardson, and got their 
deed, and also an assignment of the bond or 
mortgage, and that they had agreed to give 
therefor $9,000. Mann took a paper from his 
drawer, and holding it up, said, this is our 
deed from Richardson, and we have given 
Richardson, for what is coming to him our 
security for the same, and the security is de- 
posited or put into the hands of Seth Ames* 
At another time, Mann inquired of the wit- 
ness, whether Richardson's wife had signed 
the deed to Walker and Fisher; and Mann 
said, if she had, it was as well, as if she had 
signed the deed of her husband to Flagg and 
himself. 

Now, upon this posture of the direct evi- 
dence bearing on this point, I confess, that 
I am -reluctantly driven to the conclusion, 
that it is not satisfactory to establish, that 
the delivers' of Richardson's deed was not 
absolute, or that it was an imperfect inchoate- 
transaction. Loose, and confidential, and in- 
accurate, as the whole proceedings were to 
attain the ends contemplated by the parties, 
I find no warrant in them to justify the court 
in saying, that the deed of Richardson was 
never delivered as a deed, but merely as an 
escrow. The indirect evidence of the Good- 
hues, and of Hunt, as well as of some others 
of the witnesses, does not fortify this part 
of the case in favor of Mann. But, if it 
weighs at all, it corroborates the view taken 
on the other side, that Mann treated the deed,, 
as complete in its delivery, however it might 
be subject to conditions subsequent It has 
also been remarked, and the criticism is cor- 
rect, that Mann, in his answer to the bill in 
the state court, has not ventured positively- 
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to deny, that the deed was delivered, but has 
only said, that the said dee4 and bond were 
both left in his possession, but as he "then 
believed and now believes, not delivered" to 
Flagg and Mann, or either of them, as a con- 
summation of the said conveyance and as- 
signment, &c. 

In regard to the second point (2), whether 
there was any stipulation in the agreement, 
on the part of Flagg and Mann, to pay Walk- 
er and Fisher's demands, I have still more 
difficulty upon the evidence in withholding 
my assent, that there was such a stipulation. 
The extraordinary result would otherwise 
arise, that a contract, which could only be 
consummated by establishing a perfect title 
in Richardson, was wholly dependent for its 
completion upon the good will of Flagg and 
Mann. If they did not choose to redeem 
Walker and Fisher's mortgage (admitting it 
to be such), or to establish the title of Rich- 
ardson by a suit against Walker and Fisher, 
it is plain, that Richardson could never en- 
title himself to the balance intended to be 
secured by the note. Richardson had not the 
means, neither had he, strictly speaking, any 
right to redeem the mortgage, or to sue 
Walker and Fisher thereon, after his assign- 
ment of their bond to Flagg and Mann. The 
testimony of Richardson and Ames are full 
to the purpose of establishing this point; and 
I cannot but think, that, under all the cir- 
cumstances, they overcome the denials of the 
answer. That answer has, indeed, been as- 
sailed in many particulars, some of which 
may come under our notice hereafter. 

The next point is (3) whether the agreement 
between Flagg and Mann contained any stip- 
ulation for the extinguishment of the title of 
the Frye heirs. The answer, as we have seen, 
denies it It does, however, admit, that after 
the defects in Richardson's title, from the 
want of the guardian's taking the proper 
oath, and the prior conveyance to Prentiss 
Richardson, were known to him (Mann), 
which was about the 17th of the same month 
of May, Flagg and he, together with Thomas 
P. Goodhue, did, for their mutual benefit, 
and at their mutual expense, employ Ste- 
phen Goodhue (who was also to have an in- 
terest) to purchase up the title of the Frye 
heirs, and that he went, about the 25th of the 
same month, to Vermont for that purpose; 
but he failed in the attempt. It seems, that 
the object of the intervention of T. P. Good- 
hue was not to interfere with the rights of 
Richardson; but to procure a title to the 
other moiety of the land of the Frye heirs, 
which had been sold at the guardian's sale 
to another purchaser. But the answer in- 
sists, that, upon the failure of the Vermont 
expedition, the agreement ended between 
Mann and Flagg for any joint purchase of 
the claim of the Frye heirs. If there could 
be any doubt, as to the point of the intended 
purchase from the Frye heirs, it would be en- 
tirely removed by the concurrent testimony 
.of the Goodhues. Whether that agreement 



was contemporaneous with the purchase 
from Richardson, or whether it took place 
after the discovery of the alleged defects in 
his title, is not, perhaps, important to the 
objects of the bill, if the purchase of Richard- 
son was not, at that time, rescinded, and if the 
agreement to purchase, for mutual account, 
the claim of the Frye heirs, was not aban- 
doned with the failure of the Vermont expe- 
dition. 

And this leads me to the remaining point 
under this head; and that is (4) whether there 
has been any absolute abandonment, by the 
consent of all parties, of the purchase from 
Richardson, and of the intended purchase 
from the Frye heirs, or of either. Now, in 
respect to these points, the onus probandi is 
properly of the defendants, since they con- 
stitute matter set up in avoidance of the ob- 
jects of the bill. 

And first in regard to the abandonment of 
the purchase from Richardson. Unless I am 
greatly misled, there is no sufficient evidence 
in the case to establish the fact, that Flagg 
ever abandoned that purchase. On the con- 
trary, it seems to me, that the current of the 
evidence, and the acts of the parties, with 
some few exceptions, show, that Flagg in- 
sisted upon the purchase and his rights un- 
der it And, unless some clear and delib- 
erate abandonment is shown, the purchase 
must, iu contemplation of law, be deemed a 
continuing contract Unless Flagg did aban- 
don the purchase, it could not be rescinded 
or repudiated by Mann alone, or by Richard- 
son and Mann together. Richardson wholly 
denies any abandonment to have been car- 
ried into effect; and Mann's return of the 
note to Ames, after he had received it, 
shows* that up to that period (which was in 
the latter part of July, or the beginning of 
August, 1831), there had been no definitive 
rescission of it And none with the consent 
of Flagg was then accomplished, even if the 
other parties had been willing. Mann, by 
his answer, insists, however, that there was 
a definitive abandonment of the purchase on 
the 17th of May, 1S31, in consequence of Mr. 
Hoar's opinion, and the other discoveries of 
the defects :n Richardson's title, already al- 
luded to. In this, he is, I will not say, cer- 
tainly, but in all human probability, mistak- 
en. In his answer to the supplemental bill, 
he admits, that when the expedition to Ver- 
mont was undertaken, the title of Richard- 
son was relied on by himself and Flagg. 
He says, "Mr. Goodhue left Lowell for the 
purpose of going to Vermont, I think, on the 
25th or 26th day of May, 1831. He went for 
the purpose of purchasing the title of the Frye 
heirs to the Paddy Camp lands (the prem- 
ises in question), with the agreement, that if 
he did purchase it it should be for the ben- 
efit of said Flagg and myself, so far as he 
could hold by Luther Richardson's title, and 
for his and his brother's interest, so far as 
they might be able to hold it by a quitclaim 
deed, which Wood had agreed to give them." 
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The testimony of both the Goodhues goes 
strongly to show, that there could not, at the 
time, have been such an abandonment For, 
after the failure and return of Stephen 
Goodhue from the Vermont expedition, there 
having been in the meantime a discovery by 
Hildreth's testimony, that the oath had been 
properly taken before the guardian's sale, 
Mann told one of the Goodnues, mat it was 
well, that they had not purchased the inter- 
est of the Frye heirs, as there was then no 
necessity for doing so. Indeed, after the dis- 
covery of Hildreth's testimony, and before 
the return of Stephen Goodhue from Ver- 
mont, Mann proposed to have a messenger 
sent to recall him; but it was not done, be- 
cause they concluded, that he had already 
effected all he would be able to effect with 
the Frye heirs. Both of the Goodhues stren- 
uously deny, that they ever had any knowl- 
edge, that the purchase from Richardson 
was abandoned by Flagg and Mann. On the 
contrary, their testimony leads to the conclu- 
sion, that they understood and believed, that 
the extinguishment of the claim of the Frye 
heirs was always contemplated to be in 
aid and not in exclusion of the title of Rich- 
ardson. Even Coolidge does not pretend, 
that he ever knew of any actual abandon- 
ment of the purchase by Mann and Flagg, 
although certainly, as he was much in the 
confidence of the parties, and particularly of 
Mann, he would have been in a situation 
probably to have known it, if it had been 
definitely settled between them. I admit, 
that there is evidence in behalf of the de- 
fendants, which contains statements made 
in conversations with Mann, in which he 
(Mann) said, the purchase had been aban- 
doned. But, certainly, his own statements 
are not either proper or satisfactory evi- 
dence in his favor for such a purpose. The 
testimony of Isaac Fiske seems to me to cor- 
roborate the view already taken upon this 
point; for it shows, that on the 18th of May, 
Mann, after a knowledge of the defects of 
Richardson's title, was taking steps to make 
that title good, and to protect it by an ex- 
tinguishment of the claim of the Frye heirs. 
The testimony of William Heard (the 
brother-in-law of Mann) is, indeed, in favor 
of the abandonment He says, that about 
the first of June, 1831, he had a conversa- 
tion with Flagg and Mann, and he asked 
them, how they came on in purchasing the 
Paddy Camp lands (the lands in question), 
to which Mann replied, "We have done with 
that;" no remark was made by Flagg on 
that point Afterwards, in August of the 
same year, Manu, in his office, handed a bun- 
dle of papers to Flagg, and said the papers 
related to the transactions between him and 
Flagg and Luther Richardson, and that 
Flagg was to take up their note, and he 
called on the witness to take notice, that he 
had delivered up the papers. Flagg took up 
the papers, and made no reply. Walker also 
states, that Luther Richardson, in the latter 



part of May, 1831, told him, that Mann and 
Flagg had given up the bargain, as they 
thought the title was not good for any thing. 
Fisher says, that in May or July, he cannot 
tell which, Luther Richardson also told him, 
that Flagg and Mann had abandoned their 
purchase of him. But, at another time, he 
told him, that Flagg was not willing. 

It is certainly difficult to reconcile all the 
testimony on this point of abandonment of 
the purchase from Richardson. If it is 
reconcilable at all, it seems to me, that it is 
so upon the supposition, that Mann's opin- 
ion as to the validity and value of the pur- 
chase varied at different times, from the dif- 
ferent views, which he took, at those times, 
of the state of Richardson's title, and of the 
real or supposed defects in it At some 
times he had great confidence in the title; 
at others, he appears to have thought it 
good for nothing; and he was ready to aban- 
don the purchase. But his mind fluctuated 
from time to time; and it appears that 
there never was any final and conclusive 
abandonment of that title agreed to and 
acted on by all the parties in interest, Mann, 
Flagg and Richardson. 

In regard to the abandonment of the joint 
agreement of Mann and Flagg for the pur- 
chase of the claim of the Frye heirs, there is 
still less evidence in favor of Mann's allega- 
tions in his answer. The Goodhues certainly 
did not understand, that there was any 
abandonment after the failure of the Ver- 
mont expedition; and the language of Mann 
to them, as detailed in their depositions, goes 
strongly to show, that he never gave up 
either the intention or the hope of purchasing 
out the Frye heirs, and that he encouraged 
them to believe, that a purchase might be ef~ 
fected. They had no notice from Mann, that 
Flagg had withdrawn fiom the object It is 
plain that the subsequent negotiations of 
Mann with the Frye heirs were kept con- 
cealed from Flagg; and this fact sufficiently 
shows, that Mann contemplated excluding^ 
Flagg from the benefit of the future purchase. 
But how this can furnish any proof, that 
Flagg had abandoned his rights, real or sup- 
posed, under the agreement I profess not to- 
be able to comprehend. If the agreement 
was not abandoned, this conduct of Mann 
was a meditated fraud on Flagg. If it was 
abandoned the onus probandi to establish it 
is on Mann; and it should be by some proofs, 
clear, determinate, and full; and not by 
equivocal acts, or language, or intimations. 
The proofs in the case do not (I regret to say) 
enable me to give an unlimited confidence 
to the allegations of Mann in his answer. 
There are many circumstances, in which that 
answer U strongly assailed, if not completely 
overturned by the proofs. Some of these- 
circumstances are to collateral points, on 
which, therefore, I do not dwell, though in 
summing up to a jury they might be very 
important as tests of credibility. After a 
careful survey of the evidence it seems to me,", 
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that the original agreement between Flagg 
and Mann, as stated in the bill, is fairly 
made out; that it has never been abandoned 
by the consent of both parties; and that with- 
out such consent it was, under the circum- 
stances, incapable of any abandonment by 
Mann, operative in point of law to destroy it. 
Assuming, however, that such an abandon- 
ment of it by Mann would have been opera- 
tive in point of law, if openly, fully, and ab- 
solutely made; still 1 should be of opinion, 
that until it was so made, the acts of Mann 
to effect a purchase from the Frye heirs, 
secretly done, and thereby lulling Flagg into 
a false security, would, in a court of equity, be 
deemed a fraud upon Flagg, and would not 
be permitted to avail Mann as a ground to de- 
feat his agreement 

We are next led to the consideration of an- 
other point in the defence, which is directly 
brought forward in the answer. It is, that 
the agreement, even if clearly made out in 
point of fact, is void in law, as a parol agree- 
ment respecting the purchase of lands, with- 
in the purview of the statute of frauds of 
Massachusetts of the 10th of March, 17S4 (St. 
1733, c. 37), which enacts, that no action shall 
be maintained upon any contract or sale of 
lands, or any interest in or concerning the 
same, unless the agreement is in writing. It 
seems not disputed at the bar, that the pres- 
ent agreement falls within the predicament 
of the statute, unless it is extracted from it 
by the fact, that some title was, at the time 
of the purchase from the Frye heirs, vested 
in Flagg and Mann under the deed from 
Richardson to them, or that. that deed, con- 
nected with the agreement between Flagg 
and Mann, created per se a fiduciary relation, 
which would make the purchase by operation 
of law a purchase in trust for their joint 
benefit It is a well known rule of the com- 
mon law, that, where two persons are in pos- 
session of lands by an imperfect, and even by 
a tortious title, such as a title by disseisin, a 
release to one of them will enure for the ben- 
efit of both. The citations at the bar from 
Co. Litt 194, 195, 275-277, are fully in point 
But the doctrines entertained on this subject 
by courts of equity are far more broad and 
comprehensive. They proceed upon the max- 
im of general justice, so exquisitely enforced 
by Cicero: "In rebus minoribus socium fal- 
lere, turpissimum est; neque injuria; prop- 
terea quod auxilium sibi se putat adjunxisse, 
qui cum altero rem communicavit Ad cujus 
igitur fidem confugiet, cum per ejus fidem 
laeditur qui se commiserit?" Cicero, pro Ros- 
cio, Am. c. 40. That maxim is but an exposi- 
tion of the doctrine, that if a purchase is 
made by the parties so interested by mutual 
agreement, neither party can rightfully ex- 
clude the other from what was intended to be 
for the common benefit; and that if one of the 
parties by private intrigue seeks to obtain 
without contract, but in violation of his good 
faith to his co-tenants or partners, a private 
benefit to himself in things touching the com- I 



mon right, It is a fraud, which shall turn him 
into a trustee for the benefit of alL Hence it 
is, that in cases of partnership, a contract 
made by one partner is deemed to be made 
for the benefit of all; for there is an implied 
obligation to act for the common benefit. In 
Featherstonhaugh v. Fenwick, 17 Ves. 298, 
where one partner had secretly for his own 
benefit obtained a renewal of a lease of the 
premises, wh^re the joint trade was carried 
on, Sir William Grant decided, that the lease 
was a trust for the benefit of the partner- 
ship. "It is clear" (said he) "that one part- 
ner cannot treat privately and behind the 
backs of his copartners for a lease ■ of the 
premises, where the joint trade is carried on 
for his individual benefit. If he does so treat, 
and obtains a lease in his own name, it is a 
trust for the partnership." There is nothing 
new in this doctrine, for the same po!nt was 
decided a century before in the case of Palm- 
er v. Young, 1 Vern. 276, 1 Eq. Cas. Abr. 3S0. 
In Carter v. Home, Id. 7, pi. 13, it was held 
by the court, that where two persons agree 
for the purchase of an estate in moieties, 
neither of the purchasers has a right to secure 
any private or personal benefit to himself; 
but whatever is obtained of advantage, in 
paying off incumbrances, is deemed in equity 
to be for their mutual benefit and on a mu- 
tual trust between them. See 2 Fonbl. Eq. 
118. Fawcet v. Whitehouse, 1 Russ. & M. 
132, was decided on the same principle, as 
was also Burton v. Wookey, 6 Madd; 3G7. 

Mr. Chancellor Keat, in Van Home v. Fon- 
da, 5 Johns. Ch. 3S8, 407, applied it to a case 
in many circumstances resembling the pres- 
ent. His language on that occasion has his 
usual moral strength, and persuasive cogency 
of reasoning. "I will not say, however," 
(said he), "that one tenant in common may 
not in any case purchase an outstanding title 
for his exclusive benefit But when two 
devisees are in possession under an imperfect 
title, derived from their common ancestor 
(the very case before him), there would seem, 
naturally and equitably, to arise an obliga- 
tion between them, resulting from their joint 
claims and community of interest, that one 
of them should not affect the claim to the 
prejudice of the other, &c. It is not consist- 
ent with good faith, nor with the duty, which 
the connexion of the parties as the claimants 
of a common subject created, that one of 
them should be able, without the consent of 
the other, to buy in an outstanding title, and 
appropriate the whole subject to himself, and 
thus undermine and oust his companion. It 
would be repugnant to a sense of refined and 
accurate justice. It would be immoral, be- 
cause it would be against the reciprocal obli- 
gation to do nothing to the prejudice of each 
other's equal claim, which the relationship of 
the parties, as joint devisees, created. Com- 
munity of interest produces a community of 
duty; and there is no real difference, on the 
ground of policy and justice, whether one 
co-tenant buys up an outstanding incuin- 
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brance, or an adverse title, to disseise and 
expel his co-tenant It cannot be tolerated, 
when applied to a common subject, in which 
the parties had equal concern, and which cre- 
ated a moral obligation to deal candidly and 
benevolently with each other, and to cause no 
harm to their joint interest." The present 
case requires the application of principles of 
far less stringency and comprehensiveness. 
In the present case the community of interest 
(if any) arose from direct contract between 
the parties; and from a direct agreement, 
not rescinded or abandoned, to purchase the 
original, as well as the outstanding, title upon 
joint account In such a case there would 
seem to be no room for doubt, that if the par- 
ties stood in the relation of co-tenants, or 
joint owners, a court of equity ought to deem 
the purchase of an otitstanding incumbrance 
or adverse title by one to be a trust for the 
benefit of both, if not ex contractu, at all 
events in foro conscientiae. The case of 
Featherstonhaugh v. Fenwick, 17 Ves. 310, 
312, was decided upon this latter ground. 
And let me here remark, that the partnership 
in that case was dissoluble at pleasure. But 
still, as it was not actually dissolved, and as po 
notice was given of the intention to dissolve 
it, or to seek a renewal of the lease, to the 
other partner, it was held to be a renewal 
in trust for the partnership; for it was an at- 
tempt to secure clandestinely an undue ad- 
vantage to the injury of that partner. 

Pothier states the same doctrine in a still 
more general form, as having for its sup- 
port a just foundation in the principles of 
natural equity. He denies, that one partner 
has a right to dissolve a partnership for his 
own peculiar advantage to the injury of 
the other partners. The renunciation (or 
abandonment) of the society (says he) must 
be made in good faith and at a reasonable 
time. "Debet esse facta bona fide et tem- 
pestive." The renunciation is not made in 
good faith, when a partner renounces to 
appropriate to himself alone the profit which 
the partners had proposed to acquire in 
contracting that relation. And Pothier ap- 
plies the doctrine to the case, not of general 
partners only, but to joint agreements to 
purchase property on speculation; putting 
the case of a joint agreement by two book- 
sellers to purchase a library on joint ac- 
count; where he holds, that one cannot re- 
nounce without the consent of the other, and 
purchase on his own sole account. Pothier, 
Traits de Soeiete, art 150. The civil law 
enforces the same enlightened morality. "At 
cum aliquis renunciaverit societati, (say the 
Institutes) solvitur societas. Sed plane, si 
quis callidS in hoc renunciaverit societati, 
ut obveniens aliquod lucrum solus habeat, 
cogitur hoc lucrum coinmunicare." Inst 
lib. 3, tit. 26. The same doctrine is fully 
established and illustrated in the Pandects, 
of which I will cite a single passage, pecu- 
liarly applicable to the very abandonment 
of the joint agreement for the purchase of 



the Paddy Camp lands, set up by Mann in 
the present case. "Item, si societatem in- 
eamus ad aliquam rem emendam, deinde 
solus volueris earn emere; ideoque renun- 
ciaveris, societati lit solus emeres; tene- 
beris, quanti interest mea." Dig. lib. 17, 
tit 2, 1. 65, § 4. A wholesome and equita* 
ble principle, which by declaring the sole 
purchase to be for the joint benefit, takes 
away the temptation to commit a dishonest 
act, founded in the desire of obtaining a 
selfish gain to the injury of a co-contractor, 
and thus adds strength to wavering virtue f 
by making good faith an essential ingredient 
in the validity of the purchase. There is 
not, therefore, any novelty in the doctrine 
of Mr. Chancellor Kent, notwithstanding 
the suggestion at the bar to the contrary; 
and it stands approved equally by ancient 
and modern authority, by the positive rule 
of the Roman law, the general recognition 
of continental Europe, and the actual juris- 
prudence of England and America. 

If then a fiduciary relation did exist be- 
tween Flagg and Mann, at the time of the 
purchases from Walker and Fisher and 
from the Frye heirs, it is clear, and indeed 
was admitted at the argument, that the 
purchases by Mann alone must be deemed 
in equity to be for the joint benefit of both. 
But the argument is, that this fiduciary 
relation does not arise from a mere com- 
mon hope or expectation under the con- 
tract of the parties, but from a common in- 
terest in the subject-matter of the pur- 
chase, then vested and subsisting in the par- 
ties. A mere honorary obligation is not 
sufficient; nor will a parol agreement with- 
out a vested interest in the property give a 
rightful existence to the fiduciary relation. 

Passing, for the present, the question as 
to the fiduciary relation, arising from mere 
contract, let us proceed to the considera- 
tion, whether the deed and assignment of 
Richardson to Flagg and Mann did convey 
any equitable title or interest to the latter 
in the premises. First, it is said, that Rich- 
ardson derived no title to the premises un- 
der the guardian's deed to him in June, 
1823, for want of the proper oath having 
been taken by the guardian prior to his fix- 
ing the time and place of sale. It is admit- 
ted, that by the decisions in Massachusetts 
such a defect is fatal to the title. Williams 
v. Reed, 5 Pick. 480. But it by no means 
follows that, therefore, the title is utterly 
void, and that nothing passed by the deed. 
On the contrary, the deed did pass a title to 
the premises, defeasible and defective, in- 
deed, as to the Frye heirs, but good, as 
against all the rest of the world. It was 
not a void but a voidable conveyance, oper- 
ative between the parties; and the seisin 
acquired under it by Richardson gave him 
a lawful estate in fee, good against all per- 
sons, except the minors and those claiming 
under them. Even a disseisor in possession 
has a lawful estate, which he may aliene 
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and the alienee will be deemed in rightful 
possession thereof against all persons not 
having a paramount title. A fortiori, Rich- 
ardson had a rightful estate, having en- 
tered, not merely under color of title, but 
under a bona fide purchase without notice 
of any defect of title. The defect could be 
taken advantage of only by the Frye heirs 
-and others deriving title under them within 
the time prescribed by the statute of 1S19 
(chapter 190, § 12). There is nothing in the 
<3ase of Williams v. Reed, 5 Pick. 4S0, which 
impugns this doctrine. On the contrary it 
is tacitly admitted by that case. Until, 
then, the title of Richardson under the 
guardianship deed was actually avoided by 
the Frye heirs, and his seisin in the prem- 
ises was ousted under a recovery against 
him by these heirs, he must be deemed, as 
to all other persons, to be the lawful owner 
of the premises, and entitled as such to hold 
and convey the same by mortgage or other- 
wise. It seems to me wholly incompetent 
for Mann, deriving the title together with 
Flagg by purchase from Richardson, to set 
up the outstanding adverse-title of the Frye 
heirs, in order to defeat the equitable rights 
of Flagg, accruing from the fiduciary rela- 
tion created between them by that pur- 
chase, if Richardson had at the time any 
title in the premises. 

The matter of fact, whether the oath was 
duly taken or not, is, however, in dispute; 
and upon the actual state of the evidence, 
if it were, as in my judgment -it is not, a 
point essential to be decided in the present 
controversy, I should direct it to be tried by 
a jury upon an issue. I think, that it is not 
essential; because, in the first place, the ac- 
tual title of Richardson, supposing it not to 
be parted with, and, putting out of sight 
the mortgages, and other incumbrances cre- 
ated by Richardson (which will presently 
be considered), would, upon his conveyance 
to Flagg and Mann, be sufilcient to create 
a privity of title and a fiduciary relation 
between them, such as, upon the doctrine 
above stated, would raise a trust for their 
mutual benefit in the purchase from the 
Frye heirs, supposing the claim of the latter 
to be valid and unimpeachable. I think, 
farther, that, inasmuch as the agreement 
for the purchase from Richardson was made 
by Flagg and Mann, avowedly for the pur- 
pose of protecting themselves against the 
claim of the Frye heirs, and upon the nec- 
essary understanding, that it should be resist- 
ed by both, it is not now competent for Mann 
to violate that understanding, by interposing 
that claim to defeat the rights of Flagg un- 
der that agreement, if it be still a subsist- 
ing agreement I do not here proceed upon 
any notion of an estoppel at the common 
law; but upon the principles of courts of 
equity in depriving a party of the advan- 
tages obtained by what they deem a con- 
structive fraud. 

But it is argued, that at the time of the 
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conveyance of Richardson to Flagg and 
Mann, he had not a scintilla of title in the 
premises; but that he had parted with all 
his title, whatever it might be, to Walker 
and Fisher; so that at most his possession 
of the premises at the time was merely that 
of a tenant at sufferance. And this leads 
us directly to the consideration of the state 
of Richardson's title, with reference to the 
transactions with Walker and Fisher. The 
question is, whether the conveyance by the 
Richardsons to Walker and Fisher, connect- 
ed with the other papers and circumstances, 
amounted to a mortgage or to a conditional 
sale of the premises. It seems admitted at 
the argument, that it must be one or the 
other; and therefore, if either be displaced, 
the other must prevail. This question is to 
be examined, not with the views, which a 
court of common law might be constrained 
to take of it, having reference solely to the 
jurisprudence, which it is bound to adminis- 
ter; but it must be examined with the en- 
larged views, which are embraced by courts 
of equity in recognizing what may be called 
equitable mortgages. A court of law may 
be compelled, in many cases, to say, that 
there is no mortgage, when a court of equity 
would not hesitate a moment in pronoun- 
cing, that there is an equitable mortgage. 
The case of Kelleran v. Brown, 4 Mass. 444, 
clearly recognized this distinction in Massa- 
chusetts; and, indeed, it pervades the sys- 
tem of equity jurisprudence on this subject 
The state of the title of Luther Richardson 
in the premises, at the time of the transac- 
tions with Walker and Fisher, was as fol- 
lows: It was subject to the two mortgages 
to Goodman, Saville & Kent The equity of 
redemption had been attached, and sold on 
execution to Proctor, who had assigned it 
to Bennett. Subject to these incumbrances, 
the statute -equity to redeem the premises 
against the sale on the execution had been 
vested in Prentiss Richardson, under the 
deed of release to him from his brother Lu- 
ther. See Reed v. Bigelow, 5 Pick. 281. So 
that, in a legal point of view, all right of 
the latter thereto was extinguished. The on- 
ly question, which could arise, would be, 
whether the conveyance of Luther to Pren- 
tiss Richardson was bona fide and absolute, 
or upon a secret trust in favor of Luther. 

Now, upon a review of the evidence and 
circumstances of the case, it is clear to my 
mind, that the conveyance from Luther to 
Prentiss Richardson was not a bona fide and 
absolute sale, but was upon a secret trust for 
the benefit of Luther. It was made after the 
attachment and before the sale of the equity 
of redemption upon execution, and was prob- 
ably designed to cover the equity under 
the sale from the reach of creditors. Both 
Luther and Prentiss Richardson, by their 
depositions, admit the fact that the convey- 
ance was not absolute. No actual considera- 
tion passed between them at the time; and 
both of them explicitly aver, that the con* 
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veyance was upon a secret trust for the 
benefit of Luther. Now, I admit, that this 
trust was, or at least might he, within the 
statute of frauds, and therefore not such 
as .a court of equity would feel itself bound 
to enforce, if resisted by Prentiss Richard- 
son. See Leman v. Whitley, 4 Russ. 427. 
But the trust was not utterly void between 
the parties; but it was, as a matter in con- 
science, obligatory between them. And if 
they chose voluntarily to act upon it, and to 
carry it into effect in the same manner, as 
if it had been in writing, and possessing 
a complete legal obligation, I know of no 
principle of law, which forbids the creation 
or the voluntary execution of. such a parol 
trust by the parties, although a court of 
equity might not enforce the execution of it. 
Because a trust is created by parol contract, 
it does not necessarily follow, that it may 
not be enforced in equity. On the contrary, 
if it be afterwards admitted, and the party 
does not insist upon the defence of the stat- 
ute of frauds, a court of equity will decree 
a specific performance. There are many 
cases to this effect But I need not do more 
than refer to Barrell v. Joy, 16 Mass. 221; 
Cottington v. Fletcher, 2 Atk. 155; Croyston 
v. Banes, 1 Eq, Cas. Abr. 19; Forster v. Hale, 
3 Ves. G96, 5 Ves. 308; Attorney General v. 
Sitwell, 1 Younge & C. Ex, 583, and 1 Fonbl. 
Eq. 29, bk. 1, c. 3, § 8, and note a; Hampton 
v. Spencer, 2 Vern. 288a. See, also, 2 Story* 
Eq. Jut. § 755, and cases there cited. And 
trusts, arising or resulting by the implica- 
tion or construction of law, are, as we all 
know, expressly excepted from the opera- 
tion of the statute of frauds. St. 1783, c. 
37, § 3. Even if the original transaction be- 
tween Luther and Prentiss Richardson was 
not upon a trust, yet it is manifest, that Pren- 
tiss, at the time of the conveyance by them 
to Walker and Fisher, held the title in trust 
for Luther, and claimed no interest what- 
soever in the premises. He states the fact 
in his deposition, in the most explicit man- 
ner, that he then had no interest in the 
premises; that all his claim under the con- 
veyance made to him by his brother was at 
that time satisfied; that the transaction with 
Walker and Fisher was for the sole benefit 
of his brother, and that he received no con- 
sideration whatsoever for signing the deed 
to them. Indeed, the bond to secure a recon- 
veyance or a redemption of the premises 
within the five years, being given to Luther 
alone, demonstrates the truth of his state- 
ment in an entirely satisfactory manner. It 
appears to me, that, in the view of a court 
of equity (for I do not meddle with the 
question at law), the execution of the deed 
to Walker and Fisher, and the giving of the 
bond by them to Luther alone, with the as- 
sent of Prentiss, amounted to a complete exe- 
cution of the trust between Luther and 
Prentiss, and is precisely the same in effect, 
as if Prentiss had first conveyed the prem- 
ises to Luther, and the latter had then con- 



I veyed to Walker and Fisher, taking from 
j them the bond. Courts of equity do not re- 
gard the forms of instruments; but they 
look to the intent, and give to the acts of 
the parties the construction, which that in- 
tent justifies and requires, as far as consist- 
ently with general principles it can be done. 
Here, then, is the case of an executed trust, 
which is wholly beyond the reach of the 
statute of frauds. It is plain, too, that Walk- 
er and Fisher understood, at the time, that 
Luther Richardson was the sole beneficial 
owner of the premises. Their bond recites 
the conveyance to them as being from Lu- 
ther Richardson alone. The condition re- 
cites, "Whereas the above-named Luther 
Richardson has, by a deed of quitclaim, 
bearing even date herewith, convej'ed to 
the above-bounden Walker and Fisher, all 
his right and title, &c. &c.;" and then the 
condition provides for a reconveyance to 
him. It seems to me, that Walker and Fish- 
er, and all persons claiming under them, are 
estopped by the terms of this instrument 
from denying, at least in a court of equity, 
that all, which* they took under the deed, 
was the right and title of Luther Richard- 
son, Prentiss's formal title being extinguish- 
ed by his joining in the deed; and that they 
were bound to reconvey all the right and 
title, which they so acquired. It would be 
unconscionable for them (and those claiming 
under them are in the same predicament) to 
set up the want of any legal title in Luther, 
in order to defeat the true operation of their 
bond, if otherwise it would make the ' con- 
veyance to them a mortgage. If the objec- 
tion had been stated at the time, it would 
(as we must all see) have been obviated by 
a separate conveyance from Prentiss to Lu- 
ther, or by a recital in the deed, that Pren- 
tiss had the formal and Luther the benefi- 
cial interest in the premises. I am aware, 
that it has been said, that the reason for Lu- 
ther Richardson's joining in the deed to* 
Walker and Fisher was not to convey away 
his supposed title in the premises, but mere- 
ly to give validity to his wife's relinquish- 
ment of dower in the premises. It appears 
to me, that the very form and purport of 
the deed contradict this argument The 
deed purports to name Luther and Prentiss 
as grantors, and they both convey the prem- 
ises. The name of the wife does not occur 
except in the common in testimonium clause. 
The bond, too, as we have seen, recognises 
the deed, as being a conveyance from Lu- 
ther of his own right and title. The testi- 
mony of Walker and Fisher necessarily ad- 
mits, that Luther Richardson claimed a 
right to the premises, as then subsisting in 
himself. The whole negotiation with them 
was avowedly on his own account and for 
his own benefit, and not for his brother 
Prentiss. 

Did, then, the transaction between the 
Richardsons and Walker and Fisher create 
a mortgage in the premises? Some things 
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are, to my mind, exceedingly clear. In the 
first place, the deed to Walker and Fisher, 
and the hond by them to Luther Richardson, 
are to be treated as part of one and the 
same transaction. They were, in my judg- 
ment, executed at the same time; and if 
not, at all events they were intended to be 
contemporaneous in their object and opera- 
tion. Neither was to be of any force or 
validity without the other. The bond must 
have the same precise effect and construc- 
tion, as if it were inserted in the body of 
the deed. If, by being so inserted, a mort- 
gage could be created, it was equally created 
by its being in a separate instrument In 
the next place, no consideration whatsoever 
was paid by Walker and Fisher to Luther 
or Prentiss Richardson, on account of the 
deed, at the time of the execution of it, or 
has been at any time since. It is true, that 
there is the consideration of the thousand 
dollars stated in the deed; but it was purely 
nominal. No person pretends, that that sum, 
or any other sum was in fact paid, or in» 
tended to be paid. If this were the whole 
case, the deed would be merely voluntary; 
and the question of a conditional purchase 
could never arise; for to constitute a condi- 
tional purchase, there must be a sale for a 
valuable consideration between the parties, 
with a right of repurchase. A mere gift 
would not raise the question; and, indeed, 
there is no pretence in the present case to 
say, that any gift was intended. 

What, then, was the real consideration 
between the parties? To me ic appears plain, 
that there was an agreement by Walker and 
Fisher, at the request and for the benefit 
of Luther Richardson, to pay oft! forthwith 
the incumbrance of Bennett on the premises, 
and thereby to save the equity of redemp- 
tion from being totally extinguished. On 
the part of Richardson, there was an agree- 
ment to convey the premises to Walker and 
Fisher, to secure the payment of this ad- 
vance, and all other advances made by them 
towards the extinguishment of the antece- 
dent mortgages and all expenditures in im- 
provements, with a right reserved to Kich- 
ardson of reconveyance upon his repayment 
thereof within five years. This was the 
basis of the papers actually executed; and 
the whole transaction would otherwise be 
without any just aim or object Bennett's 
title to the premises would become in a few 
days absolute, unless he was redeemed. 
Richardson was, notoriously, unable to re- 
deem from his own funds, and that inability 
constituted the ground of the application to 
Walker and Fisher. It would have been the 
idlest of forms, and the most useless ot 
contrivances, to shift the title from Prentiss 
Richardson to Walker and Fisher, if it was 
the design of all parties, that it should per- 
ish in the space of twelve days, without anv 
attempt of redemption. The very nature *f 
the transaction demonstrates to my mind, 
that the redemption of Bennett by Walker 



and Fisher was the sine qua non of the 
whole arrangement If there could be the 
slightest doubt upon .this head from reading 
the testimony of Walker and Fisher, it would 
be entirely removed by the other evidence, 
and by admitted facts. Bemis says, that 
about the time the papers were finishing, 
Bennett passed in the street, and was called 
in; and Walker and Fisher requested Bemis 
to ask Bennett to appoint a time, when they 
should meet him at Billerica, and pay him 
the money. He did so; and Bennett ap- 
pointed the time. And on the day so ap- 
pointed, Walker, and Fisher, and Richardson, 
and Bemis, met at Billerica, and the money 
was paid by Walker and Fisher, and the 
deed was accordingly executed to them by 
Bennett This is as pregnant and conclu- 
sive a proof of the real nature of the trans- 
action, as can be desired. 

Upon this posture of the case, what ground 
is there to say, that there was a conditional 
sale of the premises to Walker and Fisher? 
They paid nothing to Luther Richardson for 
any transfer of his right to them. They 
simply paid, at his request, a subsisting 
debt due from him to Bennett, and took a 
transfer from Bennett of his interest in the 
premises. Beyond this they paid nothing; 
and upon the reimbursement of this and all 
other advances, on account of the premises, 
within five years, the premises were to be 
restored to Richardson. It was in truth 
but the transfer of a debt from one creditor 
to another, with the assent of the debtor, 
expanding the equity to redeem the estate 
pledged for it from a few days to five years. 
It has been said, that the true test, whether 
the conveyance in this case was a mortgage 
or not, is to ascertain, whether it was a se- 
curity for the payment of any money or not 
I agree to that; and indeed, in all cases the 
true test, whether a mortgage or not, is, 
to ascertain, whether the conveyance is a, 
security for the performance or non-perform- 
ance of any act or thing. If the transaction 
resolve itself into a security, whatever may 
be its form, it is in equity a mortgage. If 
it be not a security then it may be a con- 
ditional or an absolute purchase. It is said, 
that here there was no loan made, or intended 
to be made, by Walker and Fisher to Ricbaid- 
son; and that they refused to make any 
loan. There is no magic in words. It is 
true, that they refused to make a loan to 
him in money. But they did not refuse to 
pay for him the amount due to Bennett, and 
to take the premises as their security for 
reimbursement within five years. It is said, 
that there is no covenant on the part of 
Richardson to repay the money paid, which 
should be paid by Walker and Fisher to dis- 
charge the incumbrances on the premises. 
But that is by no means necessary in order 
to constitute a mortgage, or to make the 
grantor liable for the money. The absence 
of such a covenant may, in some cases, where 
the transaction assumes the form of a con* 
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ditional sale, be important, to ascertain, 
whether the transaction he a mortgage or 
not; hnt of itself it is hot decisive. The 
true question is, whether there is still a debt 
subsisting between the parties capable of 
being enforced in any way, in rem or in 
personam. The doctrine is entirely well set- 
tled; and for this purpose it is sufficient to 
refer to Floyer v. Lavington, 1 P. AY ins. 270, 
211; King v. King, 3 P. Wms. 360; Longuet 
v. Scawen, 1 Ves. Sr. 406; Mellor v. Lees, 2 
Atk. 496; Goodman v. Grierson, 2 Ball & B. 
278; and Conway's Ex'rs v. Alexander, 7 
Cranch [11 U. S.] 237,— out of many cases. 
Now, it seems to me clear, upon admitted 
principles of law, that, upon the payment of 
the money due to Bennett by Walker and 
Fisher, Richardson became their debtor for 
that amount, as it was paid at his request, 
and for his benefit. It is a common princi- 
ple, that if A, at the request of B, pays a 
debt due by him to O, A may recover the 
amount in assumpsit for money paid to his 
use, or for money lent and accommodated. 
In my judgment, that is the very case at 
bar. If it should be asked, why no personal 
obligation was given by Richardson, on this 
occasion, to pay the money, it might be an- 
swered, that the whole circumstances of the 
present case show an extreme looseness in 
the transaction of business between the par- 
ties; and considering, that much of it was 
done by the advice and with the assistance 
of counsel, it is not very creditable to the skill 
and diligence of the profession. The negotia- 
tions between Flagg and Mann and Richard- 
son evince a most obstinate carelessness in 
the draft and execution of important instru- 
ments, leaving much to personal confidence, 
and the imperfect recollections of the parties, 
as well as that of the witnesses. And there 
is no ground for surprise in finding the same 
laxity pervade the arrangements of Richard- 
son with Walker and Fisher. But the sat- 
isfactory answer is, that Richardson was 
poor and embarrassed, and Walker and Fish- 
er relied on the premises for a full indemnity 
and satisfaction of all their advances, believ- 
ing that Richardson would never be able to 
redeem. They were indifferent about the 
personal obligation, as they possessed an 
-adequate fund in their own hands. 

It is well known, that courts of equity lean 
against construing contracts of this sort to be 
conditional sales: and, therefore, unless the 
transaction be clearly made out to be of that 
nature, it is always construed to be a mort- 
gage. So Lord Hardwicke laid down the doc- 
trine in Longuet v. Scawen, 1 Ves. Sr. 406, 
and it has never been departed from. The 
onus probandi, then, is on the defendants to 
establish it to be a conditional sale. If it be 
dotibtful, then it must be construed to be a 
mortgage. If we look to the condition of the 
bond, it is difficult to resist the impression, 
that it is precisely in its terms such, as would 
be appropriate, if the conveyance were a 
mere mortgage, to secure future advances to 



be made by Walker and Fisher, in discharge 
of the incumbrances referred to in the recital. 
The language of the accompanying lease 
points to the same conclusion. The dwelling 
house and garden (a valuable part of the 
premises) were let to Richardson for -Qye 
years at a nominal rent; a proceeding not 
easily reconcilable with the notion of a posi- 
tive purchase; but quite reconcilable with 
the notion of a mortgage. That lease con- 
tains some language not without significance* 
on this subject The lease is "for the term of 
five years from this date, yielding and paying 
therefor the sum of one cent annually, unless 
the said premises shall be redeemed by the 
said Luther, agreeably to the provisions of a 
bond, bearing even date herewith, from 
Walker and Fisher to said Luther." I do not 
lay great stress upon the word, "redeem," in 
this lease, as conclusive in regard to the un- 
derstanding of the parties, though it is a 
word peculiarly appropriate to the case of a 
mortgage; for it is sometimes used as equiv- 
alent to "reconvey." See Lawley v. Hooper, 
3 Atk. 278. But, certainly, it is not without 
weight in a case of this nature; and it was 
relied on by Lord Hardwicke in Lawley v. 
Hooper, as indicative of a mortgage. But 
the fact, that Walker and Fisher were not to 
go into possession of the entire premises, but 
that Richardson was to retain the possession 
of a valuable portion for five years, without 
payment of any rent, is certainly important. 
It is remarked by Mr. Butler, in his learned 
note to Co. Litt. 204b, that the circumstance, 
that the grantee was not to be let into imme- 
diate possession of the estate, affords a pre- 
sumption of its being a mortgage. It is not 
unimportant also, that, in the very assign- 
ment made of the bond by Richardson to 
Flagg and Mann, the conveyance to Walker 
and Fisher is expressly described as a mort- 
gage. And, supposing that assignment to be 
a valid and subsisting instrument, it is not 
easy to see, how Mann can now be permitted 
to set up that conveyance as an absolute es- 
tate, to defeat the rights of his co-assignee, 
he having purchased in the title for his sole 
account. 

But, what strikes me as most material in 
this case is, the allegation by both Walker 
and Fisher, in then* testimony, that notwith- 
standing the conveyance to them, they did 
not contract, and were not bound, to pay off 
any of the incumbrances. If this were true, 
there would be an end of treating it, as has 
been already suggested, as a conditional pur- 
chase. I have endeavored to show, that they 
were positively bound to pay off Bennett's 
incumbrance. In regard to the antecedent 
mortgages, they positively deny, that they en- 
gaged to pay them off. Now, if this be true, 
it would be impossible to consider this as a 
conditional purchase, without the grossest in- 
justice. The purchase would be for little 
less than a tenth of the value of the property; 
for Richardson would still be personally 
bound for the payment of those mortgages. 
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Nay, be would be bound to pay to Walker 
and Fisher, as tbe assignees of tbose mort- 
gages, and now to Mann, as their assignee, 
tbe full amount due on tbose mortgages, not- 
withstanding tbe extinguishment of bis title 
in tbe premises, by tbe lapse of tbe five years. 
Tbose mortgages, in their view of the matter, 
are still subsisting mortgages, capable of be- 
ing enforced^ at law, and were not to be ex- 
tinguished by the purchase and assignment 
to themselves. So, that if this be admitted 
to be the true interpretation of the whole ar- 
rangement, Walker and Fisber obtained 
property, confessedly worth, in their own 
opinion, more than $10,000, by the payment, 
at most, of the sum of $1,200 only, to Ben- 
nett I have not beard any such doctrine 
contended for at the argument, although it 
seems to me a natural consequence from tbe 
positions assumed. If tbe mortgages were 
not agreed to be extinguished by Walker and 
Fisber, when they took the conveyance, noth- 
ing has since been done by tbe parties to ex- 
tinguish them. On tbe other band, if that 
transaction was a mortgage, the whole pro- 
ceedings are in legal operation, exactly what 
they should be. The debt to Bennett, and 
the mortgages constitute a subsisting lien on 
tbe premises; and they must be paid by Rich- 
ardson, before he can claim a reconveyance. 
Now, it has been well remarked by Mr. But- 
ler, in the note above cited (Co. Litt. 204b, 
note 1), that if tbe money paid by the gran- 
tee is not a fair price for the absolute pur- 
chase of the property conveyed to him, it 
affords a strong presumption, that the convey- 
ance was a mere mortgage. The same sug- 
gestion was pointedly made in Conway's 
Ex'rs v. Alexander, 7 Cranch [11 TJ. S.l 241. 

On tbe contrary, if, in opposition to tbe pos- 
itive testimony of Walker and Fisher, we are 
to deem it a part of the agreement at the 
time of the conveyance to them, that they 
should pay off the mortgages, having their 
security for their advances upon tbe premises, 
then the same considerations apply to this as 
to the payment to Bennett The payments 
so made were for debts of Richardson, and 
paid at bis request 

I observe, that the assignments of these 
mortgages to Walker and Fisher speak of 
the debts as subsisting debts, and tbe mort- 
gages as liable to be redeemed by Richard- 
son; and Walker and Fisher are authorized 
to receive the sums due thereon for their 
own use. But it is said, that it was distinct- 
ly understood, that the conveyance should 
not be a common mortgage; and that the 
premises should be irredeemable after the 
five years; and that the shape, which the 
negotiation took, was for the very purpose 
of accomplishing this ^Vect Be it so; still 
if in fact the conveyance was a mere security 
for advances to be made to Richardson, and 
tbe premises were redeemable upon payment 
of these advances within the -Q.ye years, in 
contemplation of law it was a mortgage, 
whatever name the parties might choose to 



give to it Nothing is better settled than 
the doctrine, that where the conveyance is 
a mere security, it is a mortgage; and that 
if it be a mortgage, the parties cannot— by 
their agreement, that there shall be no equity 
of redemption after a limited time — change 
the rights of tbe mortgagor. The common 
maxim is, once a mortgage, always a mort- 
gage. The right to redeem is a necessary 
incident, and cannot be extinguished by , a 
mere covenant, that it shall not be claimed 
after a limited period. Sp^ Goodman v. Grier- 
son, 2 Ball & B. 27S; Newcomb v. Bonhan., 
1 Eq. Cas. Abr. 313, pi. 13; 2 Story, Eq. 
Jur. § 1019, and authorities there cited; 4 
Kent, Comm. (3d Ed.) 142, 143. It seems to 
me, that the shape of the transaction was 
merely to evade the principles of law applica^ 
ble to mortgages. Walker and Fisber were 
willing to make advances to pay Richardson's 
debts, and to reinstate him in his equity of 
redemption. They were willing to give him 
five years to repay the advances and re- 
deem the estate. But they meant, after that 
lapse of time, to hold the estate, if unredeem- 
ed, by an absolute title. This appears to be 
tbe manner in which Bemis understood the 
transaction; and tbe only mistake in the- 
matter has been a mistake of law. Luther 
Richardson's own testimony points still more 
distinctly to the transaction, as being a mort- 
gage in contemplation of law, whatever 
might have been the understanding of the 
parties as to its redeemable quality. The 
negotiation, according to his statement, be- 
gan in asking a loan, and ended in an agree- 
ment to pay off all the incumbrances, taking 
the conveyance for tbe repayment within 
five years. There is an intrinsic difficulty in, 
treating this transaction as a conditional sale, 
in whatever manner the circumstances are- 
viewed. It seems to be of tbe very essence 
of a sale, that there should be a fixed price 
for the purchase. The language of tbe civil 
law on this subject is tbe language of com- 
mon sense. "Pretium autem constitui opoitet; 
nam nulla emptio sine pretio esse potest,"" 
say the Institutes. Inst lib. 3, tit 24. Ul- 
pian, in tbe Digest, repeats tbe same sugges- 
tion; "Sine pretio nulla venditio est" Dig. 
lib. 18, tit. 1, c. 2. Now, here is not the 
slightest proof, in this case, of any sum be- 
ing agreed on as the price of tbe purchase. 
No money was in fact paid; and if Walker 
and Fisher are to be relied on, none was. 
contracted to be paid; and even tbe incuin- 
brances were rot to be discharged. The 
money, which was to be repaid on tbe recon- 
veyance, was only what had been, in the- 
intermediate time, actually paid to discharge- 
the incumbrances, and expended in improve- 
ments. If none had been so paid, none was 
to be repaid. So that not only was there 
no fixed price; but tbe premises stood as a 
mere security for future advances. 

Hitherto the case has been considered, upon 
the question of mortgage or not, upon the 
footing not merely of the conveyance and 
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bond, but of the parol evidence admitted as 
explanatory of the intent of the parties. It 
has been suggested, however, on behalf of 
the plaintiff, that as the papers, upon their 
face, taken together, do actually import a 
mortgage, it is not competent to admit parol 
evidence to control their legal effect There 
is weight in the objection; for, in my judg- 
ment, the papers, taken together, do dis- 
tinctly proclaim the case to be a present 
mortgage for future advances. But it is 
unnecessary to consider this objection, as 
the same conclusion is arrived at upon a 
full survey of all the parol evidence and 
circumstances attendant upon the transac- 
tion. 

It remains to notice another argument, 
which has been brought forward to prevent 
the conclusion, that the conveyance is a 
mortgage. The argument is, that the bond 
is not between the same parties as the con- 
veyance. The conveyance was by Prentiss 
and Luther Richardson, and the bond to 
Luther only; so that it cannot operate as a 
defeasance; for (it is said) a defeasance 
must be between the same parties as the 
deed, which it is to defeat. It does not 
seem to me, that the question of mortgage 
or not depends in this case at all upon the 
point, whether the bond was a technical 
defeasance or not There may be a defea- 
sance of a deed of conveyance, which at the 
same time will not make it a mortgage. 
On the other hand, there may be a mortgage, 
although the attendant bond does not tech- 
nically constitute a defeasance. If the con- 
veyance in the present case had been con- 
fessedly a security for a loan, there could 
be no doubt, that in a court of equity it 
would have been deemed a mortgage, what- 
ever might be the case at law, though I 
am not satisfied, that it would have made 
any difference at law. A court of equity 
would wholly disregard the form of the trans- 
action, and look to the substance. But the 
truth is, that, even if the bond had been be- 
tween the same parties as the conveyance, 
it would not have constituted a defeasance 
of the conveyance, technically so called. 
Lord Coke has given a very correct defini- 
tion of a defeasance in stating its derivation. 
It is, says he (Co. Litt 236b), fetched from 
the French word, '"defaire," i. c to defeat 
or undo, "infectum redere quod factum." 
The true meaning of this language is, that it 
is to make void the principal deed. Lord 
Chief Baron Comyns (Com. Big. "Defea- 
sance," A) says; a defeasance is an instru- 
ment, which defeats the force or operation 
of some other deed or estate; and, that, 
which in the same deed is called a condi- 
tion, in another deed is a defeasance. Shep- 
pard, in his Touchstone (page 396), is still 
more direct. He says; a defeasance is a 
condition relating to a deed, as to an obliga- 
tion, &c, which, being performed by the 
obligor, &c., the act is disabled and made 
void, as if it had never been done; which 
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differeth only from a condition in this, that 
this is always made at the same time, and 
annexed to, or inserted in the same deed. 
But that is always made in a deed by itself. 
Mr. Justice Blackstone (2 Bl. Coinin. 327, 
342) gives the same definition. A defeasance 
(says he) is a collateral deed, made at the 
same time with a feoffment, or other con- 
veyance, containing certain conditions, upon 
the performance of which the estate then 
created may be defeated or totally undone. 
So that it is of the very essence of a de- 
feasance, technically so called, that it de- 
feats the principal deed and makes it void 
ab initio, if the condition is performed. See 
Mr. Sergeant Williams' note to Fowell v. 
Forrest, 2 Saund. 47n. note 1. The very dis- 
tinction was taken, and acted on in Lacy v. 
Kynaston, 2 Salk. 575, 1 Ld. Rayin. 6SS, 690. 
The present bond does not declare, that, if 
the condition is complied with the convey- 
ance shall be utterly void. On the contrary, 
it is to remain in full validity, and a recon- 
veyance of the title is to be made, which 
necessarily supposes, that, until the recon- 
veyance, the estate remains at law in the 
grantees. See Erskine v. Townsend, 2 Mass. 
497. Yet no one will for a moment doubt, 
that it makes no difference as to the ques- 
tion of mortgage, either at law or in equity, 
whether the condition be, that upon the pay- 
ment of the money loaned the condition is 
to reconvey, or that the principal deed is to 
be void and of no effect If there could be 
a doubt, the case of Manlove v. Bale, 2 Vern. 
S4. 1 Eq. Cas. Abr. 313, and Erskine v. Towns- 
end, 2 Mass. 403, would completely over- 
throw it 

It is very clear in this case, that the par- 
ties did not contemplate, that the bond to be 
given should operate as a defeasance; for if 
it had been so to operate, and the condition 
had been strictly performed, the estate would 
have been revested in Prentiss Richardson, 
and would not have vested in Luther Rich- 
ardson, contrary to the manifest intention 
of the parties. The bond was therefore to 
reconvey to Luther; and in no sense was it 
a defeasance of the conveyance. But mort- 
gage or not can never depend upon the single 
point, whether the instrument is a defea- 
sance or not If a mortgagee were to cove- 
nant in the mortgage deed, that, upon pay- 
ment of the mortgage money, he would re- 
convey to the mortgagor, it would clearly be 
a mortgage. 2 If, instead of that, he were to 
covenant to convey it to such other person, 
as the mortgagor should appoint, it would 
not the less be a mortgage. Take the case 
of a clear trust estate, where the cestui que 
trust borrows money on a mortgage of the 
estate, and both the trustee and cestui que 
trust join in the mortgage conveyance; and 
the covenant is to reconvey to the trustee, 
upon the payment of the money by the cestui 



2 The case of Erskine v. Townsend, 2 Mass. 
497, is directly in point 
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que trust, it would plainly make no differ- 
ence, as to its being a mortgage, that the pay- 
ment was not to be made by the trustee, 
-although the reconveyance was to be to him. 
The conveyance would still be but a security 
for a loan; and that is the true test of a 
mortgage. The same result would arise, if 
the payment was to be made by the cestui 
que trust, and the reconveyance was also to 
be made to the cestui que trust, which I con- 
ceive to be the very case at bar. Mr. Pres- 
ton, in his learned work on Conveyancing 
(volume 2, pp. 201, 202), has put several 
<:ases of mortgages of this nature, where the 
redemption is to be by the beneficial owner 
.alone, although the conveyance is jointly 
made by him and another person as the 
formal legal owner, without the slightest in- 
timation of its not being an inappropriate 
mode of creating a mortgage. In my view 
■of the matter, then, it is of no consequence, 
that the reconveyance was to Luther Rich- 
.ardson alone. Nor is it necessary to decide, 
whether the doctrine is universally true, as 
laid down in Sheppard's Touchstone (page 
397), that to make a deed a technical de- 
feasance, it should be between all the same 
persons, who were parties to the first deed. 
A bond, given to a mere stranger to the orig- 
inal deed, certainly ought not to be con- 
strued as a defeasance. But a bond given 
by the grantee to one of the grantors of a 
deed to defeat and make void the convey- 
ance, if executed at the same time with the 
•conveyance, may possibly (for I do not mean 
' to express more than a doubt) admit of a 
different consideration. 

Upon the whole, without going more at 
large into this point, though there are many 
things, which might afford grounds for ad- 
ditional comments, my opinion is, that the 
conveyance to Walker and Fisher, connect- 
ed with the bond and other transactions, 
was a mere mortgage or security for the ad- 
vances to be made by Walker and Fisher, 
and not a conditional purchase by them of 
the estate. In cases of this sort, it is of 
very little consequence, what the particular 
language used by the parties is, whether 
they speak of a loan, or of a purchase, of a 
mortgage, or of a conditional sale. Courts 
of equity look to the real nature of the trans- 
action, stripped of all the disguises, which 
the parties may have thrown around it. My 
opinion also is, that Luther Richardson had 
a clear equity of redemption in the premises 
At the time of his conveyance to Flagg. and 
Mann, sufficient, in a court of equity at least, 
to make them tenants in common of that 
equity. I do not say, that the equity was 
such, as would make them tenants in com- 
mon of an estate at law. It is sufficient for 
me to say, that they are so of an estate in 
equity. The great difficulty, which I have 
felt in arriving at this conclusion, has 
arisen from the decision of the supreme 
•court of the state, in the ense of Flagg v. 
Mann, 14 Pick.. 467. That ease was finally 



decided upon a mere question of the juris- 
diction of the court, under the Massachusetts 
statute of 1823 (chapter 140, § 2). The court 
held, that the plaintiff and defendant were 
not tenants in common of the premises in 
the sense of that statute, and therefore, 
that the bill was not maintainable. I have 
not the slightest disposition to question the 
correctness of that decision; and, as a point 
of local law, I should feel myself bound by 
it. My distress has been with the other 
views suggested in the very able opinion 
delivered ■ on behalf of the .court on that 
occasion. It is true, thnt these views, not 
, being founded upon local law, but upon 
general principles of interpretation applica- 
ble to courts of equity, are not, and cannot 
from their nature be, conclusive upon this 
court, in a suit in equity addressed to its 
general jurisdiction. Still, however, it is 
impossible not to feel the just weight of that 
opinion upon every point in litigation in the 
present cause; and that, if that opinion be 
correct, the conveyance to Walker and Fish- 
er was not a mortgage, and that nothing 
passed by the subsequent conveyance from 
Luther Richardson to Flagg and Mann. 
After .a. careful survey, however, of the 
whole case, as now presented to this court, 
I have been unable to arrive at the same 
conclusion. This is to me matter of regret; 
but judicially I am compelled to follow on 
this occasion the results of my own judg- 
ment 

The other point, however, suggested at 
the argument by the plaintiff's counsel, is 
not undeserving of notice. It is, that even 
if no title in the premises did pass by the 
deed of Luther Richardson to Flagg and 
Mann; yet, nevertheless, there was a color 
of title in him at the time, and that the 
deed itself, being accepted by Flagg and 
Mann, and an assignment being taken and 
notes given, under and in virtue of the 
parol agreement between them, for the joint 
purchase from Richardson, these facts did 
of themselves create a privity of claim and 
right in the premises, sufficient to establish 
a fiduciary relation between them. And if 
such a fiduciary relation actually did exist, 
then the purchase of Mann, from Walker 
and Fisher and from the Frye heirs must 
be treated in equity as a purchase for the 
joint account of Flagg and Mann. There is 
great force in this argument; and I am not 
prepared to say, that it is not well founded. 

In the first place, it seems to me clear, 
that if there had been a written agreement 
between Flagg and Mann to makethe pur- 
chase from Richardson, and the purchase 
had been executed accordingly, while that 
contract and purchase remained unrescind- 
ed, it would have created a privity of con- 
tract between them, which would establish 
a fiduciary relation for all purposes con- 
nected with the premises, whatever might 
be the state of the title. I do not mean here 
to rely on the doctrine of estoppel, result- 



FLAGG (Case No. 4,847) 

ing from the joint conveyance to them from 
Richardson, for I agree with the supreme 
court of the state in thinking, that there 
was no such legal estoppel. See Flagg v. 
Mann, 14 Pick. 481; Blight's Lessee v. 
Rochester, 7 Wheat. [20 U. S.] 535. But I 
proceed upon this, that a written contract 
to purchase an estate upon joint account 
does create a fiduciary relation between 
the parties, as upon a mutual agency for the 
purposes of the contract, which neither is 
at liberty to defeat by a purchase on his 
sole account It appears to me, that Forster 
v. Hale, 3 Ves. 696 (same case, on appeal, 
5 Ves. 30S), fully supports this doctrine; for 
in that case the purchase was by one part- 
ner of a banking-house of a quarter part of a 
colliery* and the other partners insisted, that 
it was a purchase in trust on joint account 
And they prevailed, upon the mere proof 
from subsequent letters of that partner, that 
the purchase was a trust There was no 
pretence to say, that there was any title 
vested in the partnership in the colliery, or 
that it had been paid for out of the partner- 
ship funds. The whole rested upon a fidu- 
ciary relation created by privity of contract, 
established in writing between the parties. 
In the present case, it seems to me, that 
although the agreement was by parol, yet 
having been fully executed by the passing of 
the deed and assignment and note between 
the parties, the trust is fully established, so 
as to extract it from the statute of frauds. 
If, then, there was, upon the mere privity of 
a contract executed between the parties, a 
fiduciary relation created between Flagg and 
Mann, that relation, in my judgment, was 
sufiicient to make the subsequent purchase 
from the Frye heirs and from Walker and 
Fisher a purchase for the joint benefit, inde- 
pendently of the point, whether an actual title 
in the premises under Richardson was then 
vested in Flagg and Mann. I do not mean 
to deny the doctrine, stated at the bar, that 
a parol agreement by two to purchase lands 
will not create joint interest by way of 
trust, if the purchase is made by one in his 
own name. The authorities are not entirely 
agreed upon this point, though the weight 
of opinion may, perhaps, be, that such a 
oase is within the statute of frauds. The 
<;ase of Riddle v. Emerson, 1 Vern. 108, 
1 Eq. Cas. Abr. 381, rather leans the other 
way. Lamas v. Bayly, 2 Vern. 627, is more 
direct in favor of the doctrine; though, upon 
■examining the decree in the register's book, 
it appeal's, that the lord chancellor rather 
proceeded upon the circumstances of the 
case being too slight to found a decree. 
Raithby's note 1, Id. Atkins v. Rowe, Mos. 
39, is directly against it On the other hand, 
Bartlett v. Pickersgill, 1 Eden. 515, 4 East, 
577, note b, supports it In this last case, 
the lord chancellor said, that, if there had 
been any fraud used by the defendant to 
prevent an execution of the agreement, it 
might have been otherwise. Now, if, by the 
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agreement between Flagg and Mann to pur- 
chase from the Frye heirs, Flagg was pur- 
posely lulled into a false security, relying 
on the good faith of Mann, and his privity 
in interest under the purchase from Richard- 
son, and the negotiation of Mann w r as de- 
signedly kept secret from Flagg, in order to 
prevent any active competition on his part, 
there might be great reason for the applica- 
tion of this principle upon the ground of 
a constructive fraud. However this may be, 
I do not mean, in the present case, to rely 
upon any fiduciary relation arising from 
privity of contract, but upon a fiduciary 
relation arising from privity of title and es- 
tate between Flagg and Mann. In this view 
of the case, the purchase made directly by 
Mann of Walker and Fisher, and also the pur- 
chase made through Adams of the Frye heirs, 
mustbe deemed, so far as Mann is concerned, 
as made on the joint account of Flagg and 
himself. But Mann has parted with his whole 
title in the premises to other persons, to 
wit, one moiety thereof by his deed to* 
Adams, and the other moiety thereof by his 
deed to Fuller; and if they are to be deem- 
ed, in the sense of a court of equity, bona 
fide purchasers for a valuable consideration 
without notice of Flagg's title, then they are 
entitled to hold the premises discharged of 
all claims of Flagg, except so far as may ex- 
tend to any unpaid purchase-money. In re- 
gard to Adams, there is no unpaid purchase- 
money; for the conveyance made to him was 
in consideration of a contemporaneous con- 
veyance by him to Mann of an undivided 
moiety of another tract of land held by Ad- 
ams under a title from one Josiah Wood, Jr. 
In regard to Fuller, there is a considerable 
portion of the purchase-money still unpaid. 
Fuller, also, by the same deed, took a con- 
veyance of the undivided moiety in the other 
tract, which had been conveyed by Adams 
to Mann. 

Now, under these circumstances, there are 
various questions, which arise for our con- 
sideration. In the first place, as Mann was 
clearly entitled to a moiety of the premises 
(supposing it to be a joint purchase for him- 
self and Flagg,) he had a right to sell that 
moiety to whomsoever he might choose, and 
the sale would be no disturbance of Flagg's 
rights. And, under such circumstances, no- 
tice by the purchaser of Flagg's right would 
not in the slightest degree affect his own 
title. Mann has conveyed the whole of the 
premises by different deeds; one moiety to 
Adams, and one moiety to Fuller. And the 
question, which meets us, is, whether Adams 
and Fuller are to be considered as each tak- 
ing a moiety of the moiety, which Mann 
had a right to convey, of the premises; or 
whether, Adams's deed having been ex- 
ecuted on the 6th of August, 1S31, two 
clays at least before the date of that of 
Fuller, he is not entitled to hold the en- 
tire moiety conveyed by the deed to him 
by Mann. My opinion is, that the latter 



[9 Fed. Cas. page 225] 

is bis true predicament At the time when 
Mann conveyed the moiety to him, he had a 
perfect title thereto; and his deed took full 
effect And where a rightful estate is claim- 
ed by each of two purchasers, whose titles 
in other respects are equal (and Adams's 
deed was recorded on the 8th of August, 
three days before that to Fuller), the maxim 
prevails, "Qui prior 'est in tempore, potior est 
in jure." In this view of the matter, the 
question of notice to Adams becomes wholly 
unimportant; for, notice or no notice, his 
title is equally protected in law and in equity. 

In regard to Fuller, in the next place, there 
are various questions presented upon the rec- 
ord, and made at the argument (1) The 
first is, whether he had, at the time of his 
purchase, notice of Flagg's title. (2) Another 
is, whether, if he had no notice, his title is of 
such a nature (being by mere release) as en- 
titles him to the protection of a bona fide pur- 
chaser for a valuable consideration in a 
court of equity. (3) Another is, whether, if 
he is so entitled, he is not still liable, as to the 
unpaid purchase-money, to the plaintiff's 
equity, as a lien attaching thereto. (4) An- 
other is, whether the plaintiff has not, by his 
own conduct, either ratified the sale to Ful- 
ler, or at least disabled himself from now 
contesting it 

First; as to the question of notice. And 
here it is material to consider, that notice to 
affect Fuller must be notice of the title of 
Flagg under the joint purchase from Rich- 
ardson; and also notice of the interest as- 
serted by Flagg, as a trust, under the pur- 
chase by Mann from Walker and Fisher, and 
from the Frye heirs. The former is mainly 
dependent upon written documents; the lat- 
ter is dependent upon mere oral agreements 
between the parties, and is properly a result 
arising by construction of law. I agree also 
to the criticism suggested at the bar, that it 
was not a wrongful act on the part of Mann 
to take the title from Walker and Fisher and 
from the Frye heirs in his own name; as it 
was his only security, either* to compel Flagg 
to abandon those purchases, or, if he insisted 
on his share, to compel him to repay the ad- 
vances made by Mann. Now, in regard to the 
joint purchase from Richardson, it is to be ob- 
served, that not a scrip of paper was to be 
found on record respecting it until the loth of 
February, 1832. Until that time, no registra- 
tion was made of the deed of Richardson to 
Flagg and Mann, or of the bond of Walker 
and Fisher to Richardson, or of the assign- 
ment of that bond to Flagg and Mann; and 
then the registration, it seems, was made by 
Flagg. So that there was no pretence of 
notice to Fuller at the time of his purchase 
in the preceding August by any registration. 
The whole title to the premises, so far as any 
search in the registry would disclose it, was 
in Walker and Fisher; or, if the guardian- 
ship deed was invalid, was in the Frye heirs. 
Mann was the purchaser from both; and his 
title was, therefore, as that of the sole legal 

9FED.CAS.— 15 
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owner, unexceptionable, unless notice of the 
trust in favor of Flagg is brought home to 
Fuller at the time of his purchase from Mann. 
In examining the charges of notice in the bill 
against Fuller, it must be admitted, that 
they are very loose and indeterminate, and 
hardly such as would stand the scrutiny of 
a -court of equity, upon a demurrer for that 
cause. The first is a mere general charge, 
that "the said Fuller, then well knowing all 
and singular the premises." The next is, that 
"Fuller had some notice or intimation, or 
some reason to suspect and believe, that the 
said Luther Richardson, before the convey- 
ance aforesaid to your orator and said Mann, 
had some interest or claim to said lands; and 
that such conveyance had been made to and 
such agreement had been made between 
your orator and the said Mann as aforesaid, 
and that your orator claimed to have some 
interest in the premises." It seems to me, 
that a charge so very loose and indetermi- 
nate, amounting to a mere intimation, or 
suspicion, or belief of the defendant, of 
some claim or interest of the plaintiff, is not 
such a charge of notice, as is required in 
cases of this sort On the contrary, there 
should be a clear and positive allegation of 
full notice of the very title and claim of the 
plaintiff asserted in the bill, so that the de- 
fendant may know, with certainty and dis- 
tinctness, to what he is to answer. The sub- 
sequent specifications are open to the like 
objection. They are too loose and too gen- 
eral in their structure. But it is unnecessary 
to dwell on this infirmity in the allegations 
of the bill, because Fuller has, in the most 
direct and positive manner, denied having 
had any notice of Flagg's claim and title, or 
any intimation, suspicion, or reason to sus- 
pect or believe in his claim or title at the 
time of his purchase, or until long after- 
wards. And in the same explicit manner, 
he denies all the specifications tending to es- 
tablish notice, which are asserted in the bill. 
Now, upon this posture of the case, it is 
plain, that these strong and direct denials 
being responsive to the bill, are conclusive 
in favor of Fuller, unless they are overcome 
by very direct and satisfactory evidence on 
the other side. It is a well-known rule in 
equity, that, to overcome the positive de- 
nials of an answer, responsive to the 
charges in a bill, there should be the testi- 
mony of two witnesses of equal credibility 
on the other side, or of one witness with 
strong and stringent circumstances. The 
question then is, whether such testimony ex- 
ists in this case? My opinion is, that it 
does not I dismiss at once all the sugges- 
tions in relation to the rumors, as well as 
the notoriety, of the supposed purchase of 
Richardson in Lowell, because they do not 
bring home to Fuller any presumptions of 
notice. He did not live at Lowell at the 
time of the purchase; and if he had lived 
there, the recollections of the witnesses, as 
to the exact times of those rumors and of 
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that notoriety (so vitally important in this 
case), are far too loose to found any confi- 
dence in their statements. Indeed, most of 
the plaintiff's witnesses on this point pre- 
tend to no exactness as to times; and this 
leads me to some distrust of the memory of 
those, who are more direct in their state- 
ments. In its very nature, such evidence, 
as to times and dates, is open to much ques- 
tion, unless it stands supported by particu- 
lar fixed facts, to which it may with cer- 
tainty be referred. Vague reports and ru- 
mors from strangers are not a sufficient 
foundation, on which to charge a purchaser 
with notice of a title in a third person. See 
Sugd. Tend. (Tth Ed.) c. 17, p. 730; Hewes 
v. Wiswell, S Greenl. 98. And I think, that 
Lord Hardwicke stated the true doctrine, 
when, in Hine v. Dodd, 2 Atk. 276, he said 
that there ought to be a clear, undoubted 
notice; and that suspicion of notice, though 
a strong suspicion, is not sufficient to justify 
the court in breaking in upon an act of par- 
liament; or (as I would add) upon the legal 
rights of a purchaser. 

As to the presumption of notice from the 
fact, that Mann and Adams and Fuller 
boarded together in the same house in the 
summer of 1831, it is impossible to rely upon 
it without violating the first principles of 
evidence. Men often board together for a 
long time in the same house, without any 
knowledge of each other's business. And 
there is not the slightest proof, that Fuller 
ever held any conversations on the subject 
of the title of Flagg with either Mann or 
Adams. On the contrary, all three of them 
expressly deny any such conversations. 

As to the particular notice charged upon 
Fuller by the testimony of Howard, and 
Woou, and Hobbs, it does not in my judg- 
ment outweigh the positive denials of the 
answer. I cannot but think, that Howard 
is under some mistake in the matter; for, if 
the other testimony in the case, even that 
on the side of me plaintiff, is to be believed, 
it is impossible, that the title of Richardson, 
purchased by Flagg and Mann, could, in 
May or June, 1831, have been treated by any 
persons, as certain in itself, so as to justify 
the expression, uiat they had made a for- 
tune by it; for there was at that time a 
double cloud upon the purchase, viz. that 
of the title of Walker and Fisher, and that 
of the Frye heirs, which must have been 
quite as notorious as the purchase itself. 
Besides; if we are to credit Wood's testi- 
mony, Fuller's own opinion, as expressed to 
him, was adverse to the notion, that the 
conveyance to Walker and Fisher was a 
mortgage; and, therefore, he could hardly 
have congratulated Flagg upon having 
made a fortune by such a purchase. As to 
Wood's testimony respecting the conversa- 
tion, which he had with Fuller at Concord, 
admitting its entire credibility, it does not 
reach the point, which is indispensable to ' 
establish notice of Flagg's title. Nothing 



appears to have been said about Flagg in 
the course of the conversation. The sole 
question was as to Walker and Fisher's title, 
whether it was a mortgage or not; and to this 
extent and this extent only it brings home no- 
tice to Fuller. But it must also be taken into 
consideration, that Fuller, in his answer, 
while he admits the conversation with 
Wood, utterly denies, that any names were 
mentioned. He says, that the conversation 
was very short; that Wood asked his opin- 
ion "as to a question of law, which question 
was stated by Wood in abstract terms, with- 
out any names, application, or any intima- 
tion, that any such case actually existed; 
and on said Wood's statement said Fuller 
gave his opinion readily, that a bond, under 
the circumstances enumerated by said 
Wood, could not create a right to redeem 
in the obligee, such as existed in a mort- 
gagor under a mortgage.' ' So that here 
there is only one witness at most against the 
answer, which is directly responsive to a 
charge in the bill. Then as to the testimony 
of Hobbs. He speaks to a conversation in 
a stage coach in August, 1831, between him- 
self and Fuller, Flagg, the plaintiff, being 
present, as follows: "I asked said Fuller, 
if the title of said Richardson (to the Paddy 
Camp lands) was good; and he replied that 
the title was good for nothing, because the 
bond of Walker and Fisher to Luther Rich- 
ardson was not recorded. Said Fuller re- 
ferred, as I suppose, to a bond, which had 
been executed by said Fisher and Walker, 
conditioned to convey said lands to said 
Richardson on the payment of a certain sum 
of money." Hg, adds, that although Flagg 
was present, "Flagg did not take any part 
in the conversation; and I do not recollect 
any thing farther, that was said by said 
Fuller or myself as to the said lands or the 
title to them." Now, it is not a little re- 
markauie, that the witness says, that he 
does not recollect, what day of the month 
of August it was, so that it is impossible 
to say, whether °it was before or after Ful- 
ler's purchase; and yet it is brought for- 
ward as evidence of notice to him before his 
purchase; and, what is yet more remark- 
able, Flagg said not one word of his own 
title to the premises on that occasion; but 
he was studiously silent Why was this 
silence? Why did he not proclaim his title 
at this time to Fuller, and insist on his 
rights? Fuller, in his answer insists, that 
this conversation was long after his pur- 
chase; and he adds, that at that time he 
had never heard, that the bond had been as- 
signed to Flagg and Mann. And here, 
again, his answer is responsive to the charge 
in the bill. It is plain, therefore, that the 
special notice of Flagg's title, charged upon 
Fuller, is not established by the testimony 
of these witnesses in a clear and unques- 
tionable form. And I cannot but think the 
doctrine of Lord Hardwicke in Hine v. 
Dodd, 2 Atk. 275, which was so fully ap- 
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proved in Jolland v. Stainbridge, 3 Ves. 478, 
•, and Eyre v. Dolphin, 2 Ball & B. 301, and 
was acted upon by the supreme court of 
New York (Jackson v. Given, 8 Johns. 105, 
107), affords a very important lesson to all 
judges not to place much reliance upon the 
testimony of loose conversations or confes- 
sions of the party to overbalance his solemn 
denial of notice on oath in his answer. See, 
also, Butcher v. Stapely, 1 Vern. 363; Sugd. 
Vend. (7th Ed.) 730; Pow. Mortg. (by Cov- 
entry & Rand) 562, note. So far then as 
the point of actual notice is concerned, it 
fails. 

We are next led to the consideration of 
the question of constructive notice. In the 
first place, it is said, that Marin, Adams and 
Fuller had a joint interest in the purchases 
from Walker and Fisher, and from the Frye 
heirs; and that Mann was the agent of the 
, others in making the purchases, and the 
knowledge of the agent is in contemplation 
. of law the knowledge of his principals. Ad- 
mitting the operation of this principle in its 
full extent, it does not seem to me applica- 
t ble to the circumstances of the present case. 
In regard to Adams, it may well be doubted, 
whether Mann was his agent except for the 
purchase of the title of the Frye heirs to the 
estate held by Wood; and that is not in 
controversy in the present suit In regard 
to Fuller, there is no evidence whatsoever, 
which shows, that he ever had a joint in- 
terest in the original purchase from the 
Frye heirs, or from Walker and Fisher. On 
the contrary the whole evidence satisfac- 
torily establishes to my mind, that he was a 
subsequent sub-purchaser. 

Then, again, it is said, that Richardson 
was in possession of the premises or of a 
part thereof at the time of the purchase by 
.Fuller, which operated as constructive no- 
tice of Richardson's title. I admit, that the 
rule in equity seems to be that, where a 
tenant or other person is in possession of 
the estate at the time of the purchase, the 
p purchaser is put upon inquiry as to his title; 
and if he does not' inquire, he is bound in 
the same manner, as if he had inquired, and 
had positive notice of the title of the party 
in possession. The cases cited by Mr. Sug- 
-den in his able work on Vendors and Pur- 
chasers (chapter 17, pp. 743-748, 7th Ed. 
1S26), and by my learned friend, Mr. Chan- 
cellor Kent, in his Commentaries (4 Kent, 
Comm, 3d Ed. 179, ISO), are full "to the pur- 
pose. See, also, Daniels v. Davison, 16 Ves. 
249, 17 Ves. 433; Taylor v. Stibbert, 2 Ves. 
Jr. 440; Hall v. Smith, 14 Ves. 426; Meux 
v. Maltby, 2 Swanst 2S1; Allen v. Anthony, 
X Mer. 282; Eyre v. Dolphin, 2 Ball & B. 
.301; Powell v. Dillon, Id. 416, 421, and cases 
there cited; Crofton v. Ormsby, 2 Schoales 
& h. 595; 4 Kent, Comm. (3d Ed.) 179, 180: 
But constructive notice of this sort does not 
•extend beyond the title of the party in pos- 
session; and the purchaser is not ordinarily 
bound to know, or presumed to have notice 



of the title, under which the party in pos- 
session claims or derives his own title. That 
seems fairly inferrible from the language of 
IiOrd Eldon in Attorney General v. Back- 
house, 17 Ves. 293; and is stated in the 
broadest terms by Mr. Sugden, in the work 
above cited (pages 745, 746): "Notice" (says 
he) "of a tenancy, will not, it seems, affect 
a purchaser with constructive notice of the 
lessor's title. Therefore, if a person equi- 
tably entitled to an estate let it to a tenant, 
who takes possession, and then the person, 
having the legal estate, sells to a person, 
who purchases bona fide and without notice 
of the equitable claim, the purchaser must 
hold against the equitable owner, although 
he had notice of the tenant being in posses- 
sion." It is true, that the learned author 
quotes no authority for this position; but 
his own great experience and acknowledged 
ability are a sufficient guaranty, that it is 
well founded. It would be pushing the doe- 
, trine of constructive notice -to a great degree 
of extravagance to hold, that the purchaser 
was bound to know not only the title of 
the party in possession, but all its derivative 
sources. Indeed, the American courts seem 
indisposed to give effect to this doctrine of 
constructive notice from possession, even in 
its most limited form. Thus, in Scott v. 
Gallagher, .14 Serg. & It. 333, the court held, 
that the possession of a cestui que trust, and 
the exercise by him of acts of ownership, 
were not constructive notice to a purchaser 
of the legal title from the trustee; but that 
there should be direct, express and positive 
notice of the trust. This doctrine was prob- 
ably enforced by considerations growing out 
of our registration acts, which are designed, 
and with great justice, to protect purchasers 
against latent equities. In McMechan v. 
Griffing, 3 Pick. 149, the court held, that 
possession of the premises was not, under 
all the circumstances, constructive notice of 
the title of the party in possession; that it 
is not sufficient, that the inference of notice 
'from the circumstances is probable; but it 
must be necessary and unquestionable. Tho 
case of a purchase in fee by a lessee in pos- 
session is there put as one, in which no 
constructive notice of that purchase would 
be imputed to a subsequent purchaser. It 
is difficult to reconcile this with what is 
laid down in Daniels v. Davison, 16 Ves. 249, 
and many other cases. 3 In Newhall v. 
Pierce, 5 Pick. 450, it was held, that the sin- 
gle fact, that the grantor was in possession, 
would not justify the inference, that an at- 
taching creditor had constructive notice, that 
the grantor remained in possession under his 



s See Sugd. Vend. (7th Ed.) p. 744, c. 17, and 
cases there cited, and the cases cited in Powell 
v. Dillon, 2 Ball & B. 421, note a. The whole 
subject of notice is examined and exhausted in 
the notes of the learned editors, Mr. Coventry 
and Mr. Rand, to Powell Mortg, pp. 502-662, c 
14; Meux v. Maltby, 2 Swanst. 281; Allen v. 
Anthony, 1 Mer. 282; Grimstone v. Carter, 3 
Paige, 436, 437. 



FLAGG (Case No. 4,847) 



[9 Fed. Cas. page 228] 



original title, as mortgagor. In Hewes v. 
Wiswell, 8 Greenl. 94, the whole subject is 
discussed with great ability, and the con- 
clusion arrived at, that, at most, possession 
is merely implied notice, which may be re- 
butted, and in this respect differs from con- 
structive notice, which cannot be rebutted. 
See Lord Chief Baron Eyre's opinion in 
Plumb v. Fluitt, 2 Anstr. 438. These cases 
do, as I think, admonish courts of equity in 
tills country, where the registration of deeds, 
as matters of title, is universally provided 
for, not to enlarge the doctrine of construct- 
ive notice, or to follow all the English cases 
on this subject, except with a cautious at- 
tention to their just application to the cir- 
cumstances of our country, and to the struc- 
ture of our laws. Indeed, even in England, 
if we may trust to the report of the case 
Oxwith v. Plummer, as reported in Bacon's 
Abridgment (Bac. Abr. "Mortgage," E, § 3), 
and relied on by Mr. Sugden (Sugd. Vend. 
7th Ed. p. 746, c. 17), the mere circumstance, 
that the vendor had been long out of pos- 
session, and a party in possession under a 
covenant from him to convey the title, would 
not be constructive notice to a subsequent 
purchaser from the vendor. But assuming, 
that the possession of Richardson was con- 
structive notice to Fuller of his title in the 
premises, it was notice only of his actual 
title, which was that of a tenant at suffer- 
ance under Walker and Fisher; and was in 
no just sense notice of the conveyance of 
Richardson to Flagg and Mann. 

Then, again, it is further argued, that 
Fuller cannot be treated as a bona fide pur- 
chaser for a valuable consideration without 
notice, because, at the time of the convey- 
ance by Mann to him, Mann was not seized, 
and did not pretend to be seized in fee of the 
premises, nor was he ever in possession there- 
of, nor did he pretend to any title in the 
premises; for the deed of Walker and Fisher 
was then a mere escrow, Mann being at lib- 
erty to receive or reject it within thirty days 
from its date (the 27th of July, 1831). There 
is no doubt of the general doctrine, that in a 
plea of a purchase for a valuable considera- 
tion, without notice of the plaintiff's title, it 
is necessary to aver, that the person, who 
conveyed, was seized, or pretended to be 
seized, at the time that he executed the pur- 
chase deed. That was held by Lord Hard- 
wicke in Story v. Lord Windsor, 2 Atk. 630, 
and it has been fully recognised down to the 
present time. See Sugd. Vend. (7th Ed.) p. 
757, c. 18. The cases of Wallwyn v. Lee, 
9 Ves. 24; Daniels v. Davison, 16 Ves. 252; 
and Jackson v. Rowe, 4 Russ. 523,— insist, 
that it should also aver a possession in the 
vendor. But this proposition must be receiv- 
ed with a qualification given to it by Lord 
Redesdale, that the conveyance purports to 
be an immediate transfer of the possession at 
the time of its execution. Mitf. Eq. PI. (by 
Jeremy) 275. And indeed possession of a ten- 
ant is possession of his landlord within the 



meaningof therule,aswas said by Lord Eldon 
in Daniels v. Davison, 16 Ves. 252. But the 
doctrine, here insisted on, is strictly applicable 
only to a plea technically so called; and I can- 
not but think, thatitisproperlyapplicableonly 
to cases, where such want of seisin or posses- 
sion affords presumptive evidence of a defect 
of title in the grantor to make the grant suffi- 
cient to put the purchaser upon inquiry. See 
Beames, PL Eq. 235. But be this as it may, here 
the whole merits of Fuller's title are laid open 
upon his answer. The true question, in all cases 
of this sort, where the purchaser, in his answer, 
insists upon the defence of his being a bona 
fide purchaser without notice, is, whether he 
has acted with good faith, and purchased un- 
der circumstances of an apparent right in the 
vendor to convey. Now, upon the reasoning 
and circumstances already suggested, Fuller, 
at the time of his purchase, had no actual or 
constructive notice of the title of Flagg. The 
question is, whether he had any notice of 
any defect in the title of Mann, at the time 
of the conveyance to him, viz. on the 8th of 
August, 1831. It is very clear, that Mann as- 
serted, that he then had a complete and per- 
fect title to convey the premises to Fuller; 
and Fuller paid a very large and apparently 
full consideration for the purchase of a good 
title. It is true, that, in a technical sense, 
Mann had not a complete and entire seisin of 
the premises at that time under Walker and 
Fisher, if their deed was then an escrow, 
though he was entitled thereto at his own ab- 
solute option, at any time within the thirty- 
days. The title of the Frye heirs, however, 
if they had any, was actually vested in him 
by the deed of Adams to him. And against 
all the world, except Flagg, the very allega- 
tions of the bill admit, that he had a good 
title. But it appears to me by no means 
clear upon the bill and answer, that at the* 
time of the conveyance to Fuller, there bad 
not been an absolute delivery of the deed of 
Walker and Fisher to Mann. The bill ex- 
plicitly states, that Walker and Fisher did ac- 
tually convey their title to the premises to- 
Mann by their deed on or about the 27th of 
July, 1S31. The answer of Mann says, that 
it was an escrow at that time; but that it 
was actually delivered to him on or about 
the 8th of August, 1831. But there cannot 
be a reasonable doubt, that he did then aliirm 
to Fuller, that he was then in the actual 
seisin of the premises, and that he had a com- 
plete title thereto; and that Fuller purchased* 
trusting to the good faith of Mann In point 
of fact, the possession of Richardson was a 
possession as a tenant at sufferance, un=- 
der Walker and Fisher, and not adverse to 
them; and on the 10th of August, 1S31, there 
was an admitted perfect title in Mann to con- 
vey the premises against everybody but 
Flagg. Let us put the question, then, wheth- 
er, setting aside the claim of Flagg— a claim 
secret and unknown to Fuller— the latter is 
not absolutely bound by his purchase? Could 
Fuller, either in law, or in equity, now set 
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up the defence, that Mann's conveyance to 
him was void and inoperative, by reason of 
the possession of Richardson, or the title of 
Walker and Fisher being outstanding upon 
an escrow, when the conveyance was made to 
him? I think not; and if so, then.it seems 
to me, that he has a right to insist, that he is, 
under all the circumstances, to be treated as 
a purchaser for a valuable consideration with- 
out notice, because Mann undertook to con- 
vey, and did convey to him, all the title of 
Walker and Fisher, and of the Frye heirs, in 
the premises. The seisin of Walker and 
Fisher, and the possession of their tenant, 
Richardson, was, if tb^ir deed was at the 
time a mere escrow, a seisin for the benefit 
of Mann under his contract with them. If a 
cestui que trust in fee conveys the estate to 
a purchaser, and the trustee afterwards con- 
firms the sale, and releases to the cestui que 
trust, or to the purchaser, it seems to me, that 
such a purchaser is entitled to protection, 
against any antecedent secret trust, which 
is unknown to him at the time of the pur- 
chase, and the confirmation is operative, not- 
withstanding, that in a strict sense the cestui 
•que trust was not seised of the estate at the 
time" of his conveyance. But the present case 
is far stronger; for the title of Fuller was 
complete, by an absolute delivery of the deed 
by Walker and Fisher to Mann, on or before 
the 10th of August, 1S31; and there is not, 
in my judgment any sufficient proof whatso- 
ever, that between the Sth and 10th of Au- 
gust, 1831, nor indeed until long afterwards, 
Fuller had any notice of Flagg's title. After 
the 10th of August Fuller was clothed with a 
complete legal title, and a subsequent notice 
ought not to affect him. It does not appear 
to me, therefore, that this objection ought to 
prevail against Fuller's title. 

And this leads me, in the next place, to 
the consideration, whether Fuller's title, be- 
ing by a mere deed of release, is such a 
conveyance as entitles him to the benefit of 
the plea of a bona fide purchaser without 
notice. This is a point, upon which I have 
felt very great difficulty; and it was sug- 
gested, at the argument as matter of grave 
consideration. If the language of the deed 
had been, that Mann merely released to Ful- 
ler all his right title, and interest in the 
premises, there might, perhaps, have, been 
more difilculty to found the defence; for then 
it might under such circumstances, be con- 
strued to convey no more than Mann could 
rightfully convey, and that the purchaser 
Should take at his peril, subject to all the 
rights and equities of third persons in the 
premises. But here, the language of the 
deed is, that Mann, in consideration of $40,- 
000, does "remise, release, and for ever quit- 
claim unto the said Elisba Fuller, his heirs 
and assigns, one undivided half of a certain 
tract of land/' &c. (describing it) to have 
and to hold to Fuller, so that neither Mann 
nor his heirs, nor any other person claiming 
from or under him, shall have, claim, or 



demand any right or title to the premises. 
If this deed were to be construed as a mere 
release, the objection taken to it at the bar 
would be well founded; that, as the releasee 
was not in possession, it was a void convey- 
ance. But we all know, that this is a com- 
mon mode of conveyance in Massachusetts; 
and that where it is for a valuable con- 
sideration, "utres magis valeat quam pereat," 
a deed of release has been construed to be a 
bargain and sale, or other lawful convey- 
ance, by which the estate might pass. It 
was so decided in Pray v. Peirce, 7 Mass. 
381; and it was still more elaborately ex- 
amined and solemnly adjudged in Kussell 
v. Coffin, S Pick. 143, 151-154. And indeed, 
it is but an expansion of the principle laid 
down in Sheppard's Touchstone (page 82) 
"that a deed, that is intended and made for 
one purpose, may enure to another; for if 
it will not take effect that way, -that is in- 
tended, it may take effect another way." I 
am not aware, that a purchase by way of a 
mere release, like the present, has ever been 
set up in England as a defence in a case 
of this sort. The researches of counsel have 
not discovered any such case; and I am 
much inclined to believe, that none exists. 
Still, however, it is not absolutely incom< 
patible with the nature of a release, where, 
by reason of a privity of estate between the 
parties, it operates by way of enlarging the 
estate of the releasee, or of passing the estate 
of releasor, that it should be a sufficient 
foundation, if bona fide made, for a valuable 
consideration, and without notice, to support 
the defence. There may be a difference, 
where the release is to operate, merely by 
way of passing a right, or "by way of ex- 
tinguishment See the different kinds of 
releases stated in 2 Bl. Coinm. 324, 325. The 
very plea in Wallwyn v. Lee, 9 Ves. 24, 
which is given in the appendix of Mr. 
Beames's work on Pleas in Equity, was of a 
conveyance by lease and release. And cer- 
tainly it would have made no difference, if 
the lease, instead of being a contemporane- 
ous act, had been an existing lease in privity 
of estate. It is true, that in Wallwyn v. 
Lee, there were covenants, that the releasor 
was seised of a perfect, absolute, and in- 
defeasible estate in fee simple in the premi- 
ses. But I am not aware, that any covenant 
of this sort, or any covenant of general war- 
ranty has ever been held necessary to entitle 
the purchaser to make the defence. It 
ordinarily affords very conclusive proof, that 
the purchase is of the whole estate, and not 
of the mere right or title of the party, what- 
ever it may be. But if it is apparent from 
the whole transaction, that the purchaser 
bought the estate under circumstances, which 
demonstrate, that he had no suspicion of the 
title not being perfect, as by giving a full 
price for an unquestionable and unquestioned 
fee simple, it seems to me, that the absence 
of any covenants of general warranty ought 
not to take away from him the common pro- 



FLAGG (Case No. 4,847) 



[9 Fed. Cas. page 2301 



tection. He has, under such circumstances 
at least, an equal equity with any person 
claiming under an outstanding and unknown 
trust; and if so, the legal title, combined 
with his equity, ought not to he disturbed. 
In the present case the release of Mann to 
Fuller must, as I think, be treated as a bar- 
gain and sale or other lawful conveyance, 
upon the doctrine already asserted by the 
Massachusetts courts, which seems to me 
founded in sound sense and solid legal 
reasoning. It was an effectual conveyance 
to pass the whole estate to Fuller; and, as 
far as we have any means of knowledge, the 
title, which actually passed, is perfect as to 
all persons but Flagg. It steers wide, there- 
fore, of the doctrine in Vattier v. Hinde, 7 
Pet. [32 U. S.] 271. Flagg's title is founded 
upon a constructive equity, not apparent 
upon any of the title deeds; and being secret 
and unknown to Fuller, cannot be allowed 
to prejudice Fuller's rights. 

In this view of the case as to Fuller, the 
point, as to the supposed acquiescence of 
Flagg in the purchase, and thereby giving 
it an indirect confirmation, becomes unim- 
portant to be considered. It appears to me, 
indeed, that this point cannot upon the evi- 
dence be maintained. The doctrine stated 
at the bar is well founded, that, in order to 
make such acquiescence binding on Flagg, 
it should be proved, that he had full knowl- 
edge of all the facts affecting his legal and 
equitable rights; and that, with such knowl- 
edge, he did some open unequivocal act con- 
firmatory of or recognising the validity of 
Fuller's title; or that by his silence the lat- 
ter was purposely and injuriously misled in- 
to the belief, that his title was valid, and 
that Flagg did not mean to controvert it 
In Cockerell v. Cholmeley, 1 Ttuss. & M. 
425, Tarn. 445, the master of the rolls said: 
"In equity it is considered, as good sense re- 
quires it should be, that no man can be held 
by any act of his to confirm a title, unless 
he is fully aware at the time, not only of the 
fact, upon which the defect of title depends; 
but of the consequence in point of law." 
Cholmondeley v. Clinton, 2 Mer. 362, and 
Shine v. Gough, 1 Ball & B. 444, 445, are 
not so direct; but they presuppose the same" 
principle. 

The nest and last point, under this head, 
is, as to the purchase money unpaid by 
Fuller. If his title to the land is to be 
deemed good and valid,- as in my judgment 
it is, then it is clear, that the plaintiff has 
the. same lien for his share thereof, as he 
would have had for the like share in the 
land itself, if it had remained in the hands 
of Mann. The one fund is but a substi- 
tute for the other, with this qualification, 
that it is the purchase money unpaid at the 
time, when Fuller had notice of the plain- 
tiff's equity. My impression is, that upon 
the evidence, that will be found not to have 
been earlier than October, 1831. It may 
possibly have been at a somewhat later pe- 



riod. But, that can, if necessary, be more 
accurately ascertained by the master. 

I have thus gone over the main grounds of 
this extremely complicated cause. Many 
other incidental topics, both of law and of 
evidence, were urged at the hearing, which 
have not escaped my subsequent notice; 
but which would unnecessarily encumber 
this voluminous case. It is sufficient to say, 
that they have had no tendency to shake my 
opinion upon the merits of the case, or upon 
the points already discussed. 

Upon the whole my judgment is, that the 
plaintiff is entitled to a decree declaring 
him in equity entitled to one moiety of the 
land purchased by Mann of Walker and 
Fisher, and of the Frye heirs, which was 
conveyed to the plaintiff and Mann by Rich- 
ardson's deed to them. That moiety having 
been sold by Mann to Fuller, the plaintiff 
is entitled to a moiety of the purchase mon- 
ey, as a substituted fund, deducting there- 
from all the sums, which have been paid by 
Mann on account of the same lands to 
Walker and Fisher and to the Frye heirs, 
and all other expenses incurred in tie prem- 
ises.* As the conduct of Mann in these pur- 
chases, and in the sale to Fuller, was a* con- 
structive fraud upon the plaintiff, I incline 
to think, that the decree ought to be, that 
Mann should pay the amount, that shall 
thus be found due to the plaintiff, after the 
deductions aforesaid, out of the purchase 
money received by him from Fuller, if suffi- 
cient shall have been received for this pur- 
pose, together with interest upon the sums 
so received; and that there ought to be a 
decree against Fuller for any deficiency in 
the amount due to the plaintiff, not paid by 
Mann; for which also there is, and ought to 
be, as a part of the unpaid purchase money, 
a lien on the land in the possession of Ful- 
ler. These last, however, are matters, which 
can be properly adjusted, when the cause 
comes before the court for a final decree. 
At present, there must be an interlocutory 
decree, referring it to a master to examine 
and report to the court, what sum upon the 
principles above stated is due to the plain- 
tiff, with such explanatory remarks, as he 
may think proper to bring to the view of 
the court upon the suggestion of either 
party. 

From what has been already said, the bill 
will ultimately, though not at present, be 
dismissed as against Adams. But, from 
all the circumstances of the case I do not 
think, that he stands in a predicament to 
be entitled to costs; for he has been very 
properly made a party; and indeed he has 
been so much mixed up with some parts 
of the transaction, as a dux facti, as to 
create some doubts, if he was wholly ig- 
norant of the plaintiff's equity. 



* See Fox v. Mackreth, 2 Cox, 320, 2 Brown, 
Ch. 400, which seems to have proceeded on simi- 
lar principles. 
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The decree "was as follows: 

This cause came on to be heard upon the 
original and supplemental suit, before the* 
Honorable JOSEPH STORY, associate jus- 
tice of the supreme court of the United 
States, and the Honorable JOHN DAVIS, 
district judge of the district aforesaid, at 
this present term, in the presence of the 
counsel on both sides. "Whereupon, and up- 
on debate of the matter and hearing, the 
defendants' answers, and the testimony and 
proofs taken and read in the said cause, and 
of what was alleged by the counsel on both 
sides, the said court doth think fit, and doth 
declare, that there is full proof of the agree- 
ment of the said Flagg and Mann, for the 
purchase of the right and title of the said 
Luther Richardson, and also for the pur- 
chase of the title of the Frye heirs, in the 
premises on joint account, as in the said bill 
is mentioned; and that the said agreement is 
now in full force, it never having been aban- 
doned by the voluntary consent of both of 
the parties. And doth further declare, that at 
the time of the said purchase, from the said 
Luther Richardson by the said Flagg and 
Mann in the bill mentioned, the said Luther 
was seized and possessed of an equity of 
redemption in the premises, and that the 
said "Walker and Fisher were seized and 
possessed of the premises in mortgage, and 
not of an absolute irredeemable estate there- 
in; and that the said Flagg and Mann be- 
came entitled to the equity of redemption 
of the same, under and in virtue of the 
purchase from the said Luther Richardson, 
as aforesaid. And doth further declare, that 
the purchases subsequently made by the said 
Mann from "Walker and Fisher, and from 
the Frye heirs, ought to be deemed in equity 
as purchases for the joint account of the 
said Flagg and Mann, as in the said bill is 
mentioned, and not for the sole account of 
the said Mann; and that the said Flagg is, 
and ought now to be, entitled to the bene- 
fit of a moiety of the said purcha*ses, he pay- 
ing and allowing to the said Mann one 
moiety of the moneys paid, and costs and 
charges incurred in the same purchases. 
And doth further declare, that, inasmuch as 
the said Mann was, at the time of the sale 
of one moiety of the premises to the said 
Adams, fully and absolutely entitled to the 
said moiety, in his own right, that the con- 
veyance to the said Adams is, and ought to 
be, deemed free from any equity of the said 
Flagg therein; but that the said Adams is 
not, under all the circumstances, entitled to 
any costs. And doth further declare, that 
the said Fuller is, and ought to be, deemed 
a bona fide purchaser for a valuable consid- 
eration, without notice of the equity of the 
said Flagg in the other remaining moiety of 
the premises, and, therefore, is entitled to 
hold the same free of any equity claim and 
lien of the said Flagg therein, except as to so 
much of the purchase money as was unpaid 
when he the said Fuller had full notice of 



the said Flagg's equity and claim to the 
premises, as the same equity and claim are 
affected in the bill; for all which it is hereby 
declared, that there is a lien on the prem- 
ises for the benefit of the said Flagg. " And 
doth further declare, that the said Mann, in 
the said sale of the premises to the said Ful- 
ler, as is in the bill mentioned, without the 
knowledge or consent of the said Flagg, 
was guilty of a wrong and constructive 
fraud upon the rights and equity of the said 
Flagg, in the premises, and that, therefore, 
the said Mann is primarily liable to pay 
over to the said Flagg one moiety of all the 
purchase money, for which the premises 
were sold, after deducting therefrom one 
moiety of the several sums paid by him to 
the said Walker and Fisher, and to the Frye 
heirs, for the purchase, assignment, and ex- 
tinguishment of the interest, right, and title 
to the premises, and all expenses incident 
thereto; together with interest upon the 
same moiety of the same purchase money, 
from the time when the same was received; 
if the master shall, under all the circum- 
stances, report any to be due. And the 
court doth order and decree, that it be re- 
ferred to Charles Sumner, Esq. appointed a 
master for tnis purpose, to take an account 
of all the moneys received and paid, and ex- 
pended in the premises; and especially to 
take an account of all the moneys paid by 
the said Mann, for the purchases aforesaid, 
and the expenses incident thereto. And al- 
so of all the moneys paid by the said Fuller 
to the said Mann, and the times when the 
same were paid, &c; and whether, and at 
what time, he had notice of the said Flagg's 
equity and right in the premises, and what 
sums now remain due from the said Fuller. 
And the master is also to report upon all 
other matters and things, which may be 
necessary and proper to carry into full ef- 
fect this interlocutory decree, and especial- 
ly in regard to interest, &c. &c. And all 
further orders and decrees are reserved for 
the further consideration of the court 

[NOTE. For the hearing upon the master's 
report, see Case No. 4,848.] 
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Truster's Commission — Sale in Violation op 

Trust— Tortious Sale of Another's 

Property— Damages. 

1. Commissions are not allowed to a trustee, 
who makes a sale in violation of his trust 

2. A person who tortiously sells the property 
of another, without his consent, is liable for the 
full value of* it at the time of the sale; and 
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this, even if he does not receive a cent of the 
purchase money. 
[Cited in State v. Berning, 74 Mo. 94.] 

3. Decretal order passed on the master's re- 
port. 

This case came on again— see Flagg v. 
Mann [Case No. 4,847]— to be heard upon cue 
report of the master, which was as follows: 

"In pursuance of an order bearing date 
at the May term of this court, A. D. 1837, 
whereby it was refeiTed to me, to take an 
account of all moneys received and paid, 
and expended in the premises, which formed 
the subject-matter of the above-entitled 
cause, and especially to take an account of 
all moneys paid by the said Mann for the 
purchases in the said order mentioned, and 
the expenses incident thereto; and also of 
all the moneys paid by the said Fuller to the 
said Mann, and the times when the same 
were paid, &c, and whether, and at what 
time he had notice of the said Flagg's equity 
and right in the premises, and what sums 
now remain due from the said Fuller; also, 
to report upon any other matter and thing 
which may be necessary and proper to carry 
into full effect the interlocutory decree, and 
especially in regard to interest, &c., &c. 

"I have been attended by the solicitors of 
all the parties; and the solicitors of the said 
Mann and Fuller, defendants, having 
brought in before me an account of the re- 
spective sums paid by the said Mann and 
Fuller, I have, in the presence of the solic- 
itors for the plaintiff and defendants, pro- 
ceeded to take the said accounts; and I 
find as follows: 

"First Moneys paid by Mann, &c. On 
the 8th and 9th of August, 1831, the said 
Mann paid to Samuel A. Coburn, Esq. for the 
use of Walker and Fisher, as the price and 
consideration of their deed to the said Mann 
of their title to the said land, the sum of ten 
thousand dollars. On the Gth August, 1831, 
the said Mann paid to Luther Lawrence, Esq. 
for the use of the heirs of Polly Frye, and 
some other expenses incident to the said pur- 
chase, the sum of three thousand three hun- 
dred and seventy-five dollars, being half the 
price and consideration of their deed of their 
pretended title and claim to the land in 
question in this cause, and other adjoining 
land of equal extent and value, claimed hy 
Josiah Wood, Jr., and of the expenses above 
referred to, the other half of the considera- 
tion for the releases of the Frye heirs, and 
the expenses aforesaid being paid by John R. 
Adams, to whom the deeds of the Frye heirs, 
and of Wood were made. On or about the 
Sth August, 1831, the said Mann, by release, 
conveyed a moiety of the premises described 
in the plaintiff's bill to the said Adams, and 
Adams at the same time conveyed one half 
of the Wood lot to Mann in exchange; it be- 
ing to make them tenants in common of the 
whole. There was no other consideration. 
The said defendant, Mann, further claimed 
to be allowed for his services in the pur- 



chase and sale of the land in question in 
this cause, and for his professional services 
"in the same a commission of five per cent 
upon the sums paid for the said land, and 
upon the sum for which the same was sold 
to the said Fuller. This claim I have not al- 
lowed. 

"Second. Time when Fuller had notice of 
Flagg's equity and right In my inquiries 
under this head I have found that the bill of 
the present plaintiff against Mann, Adams 
and Fuller, was filed in the supreme court 
of the commonwealth of Massachusetts, on 
the 15th February, 1832; that the subpoena 
was served on all the defendants above- 
named on the IGth February, 1832, the day 
on which the deed from Richardson to Flagg 
and Mann was recorded; that the answei*s of 
Mann, Adams, and Fuller were sworn to on 
the 28th of April, 1832; that the bill in the 
present suit was filed on the 2Sth of October, 
1833. In further proof of notice to the said 
Fuller of Flagg's equity and right, Benjamin 
Rand, Esq., of counsel for the plaintiff, re- 
ferred to the alleged admissions in Fuller's 
answers, in the supreme court above men* 
tioned, and also in the present cause, now 
on the files of this court and to be found at 
pages 84 and 118 of the printed book contain- 
ing the pleadings and proceedings in this 
cause, to which, for the sake of convenience, 
reference is hereby made; also to the depo- 
sition of F. Hobbs, on the files of this court, 
to be found at page 1SS of the printed book 
above referred to. On a survey of all that 
has been offered on either side with regard 
to this point, I find that the said Fuller had 
notice of the plaintiff's equity and right in 
the premises on the 16th day of February, 
1832, being the date of the service on him 
of the subpoena under the plaintiff's bill in 
the supreme court of Massachusetts. 

"Third. Moneys paid by Fuller to Mann, 
and the times when paid. On the Sth day 
of August, 1831, the said Mann sold to the 
said Fuller one undivided half of the piece of 
land in the plaintiff's original bill mentioned, 
and by him therein claimed, and an undi- 
vided half of the piece of land adjacent there- 
to, of equal extent and value, and claimed by 
Josiah Wood, Jr., in his original bill now 
pending in this court The consideration for 
the undivided half of both the said parcels 
was $54,450, which was agreed to be paid 
by the said Fuller. Of the above sum, the 
following payments have been made at the 
times mentioned, viz.: In cash, on the de- 
livery of the deed to Fuller, $5,000. By note 
negotiable at 60 days, for §5,000, with inter- 
est, which was paid at maturity, $5,050. By 
like note negotiable, at 90 days, for $4,450, 
with interest, which was paid at maturity, 
$4,516.75. The residue of the said considera- 
tion, being $40,000, was secured to be paid 
to the said Mann by a mortgage of the un- 
divided half of both parcels of the said land 
to the said Mann from the said Fuller; a copy 
of which mortgage is on the files of the court, 
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and is also to be found at page 330 of the 
printed book abovementioned, to which, for 
the sake of convenience, reference is hereby- 
made. No notes were given for the moneys 
mentioned in this mortgage. On receiving 
the said mortgage, the said Mann gave to 
the said Fuller a written covenant and agree- 
ment, (on the files of this court, a copy of 
which will be found at page 122 of the print- 
ed book abovementioned), whereby the said 
Mann bound himself to release to the said 
Fuller, and discharge from the said mort- 
gage parts of the premises mortgaged, in pro- 
portion to payments made therefor; to wit, 
that he would make such releases, until two 
acres had been discharged, on being paid one 
shilling for each square foot, and all the resi- 
due on being paid twenty cents for each 
square so released. Of the above sura of $40,- 
000, secured by the mortgage abovemention- 
ed, the following payments have been made, 
•and endorsed on the mortgage, at the times 
mentioned; and the endorsements on the 
mortgage are as follows, viz.: 

October 7th, 1831. Received of Elisha Fuller, 
twenty-eight hundred and 
twenty-seven dollars and twelve 
cents, in part payment of the sum 
§2S27.13 secured on this mortgage, and in 

consideration thereof, I did yes- 
terday release to said Fuller, six- 
16962 3-4 feet. teen thousand nine hundred and 
sixty-two square feet and three 
quarters, from the incumbrance 
of this mortgaere. 

(Signed) S. H. Mann. 
May 2nd, 1832. Received five thousand seven 
hundred and fifty-five dollars and 
seven cents, in part of this mort- 
gage. (Signed) S. H. Mann. 
Received five thousand dollars by note. 
Received fifteen hundred and eighty-seven 
dollars, in part. 

(Signed) S. H. Mann. 
Discharged 58,522 feet of land, May 16. 
Received four hundred and forty-seven dol- 
lars aud thirty-one cents, by note. 
(Signed) S. H. Mann. 
Released 18215 feet, May 24. 

"In pursuance of the covenant and agree- 
ment above mentioned, on the part of the 
said Mann, the said sums last above men- 
tioned were applied to redeem certain parts 
of the premises, and hereinafter stated to be 
released at the time of the payment, from the 
mortgage aforesaid; that these applications 
were made by three deeds of release, ex- 
ecuted by the said Mann to the said Fuller, 
one bearing date October 6th, 1831, and an- 
other bearing date May 16th, 1832, and a 
third bearing date May 24th, 1832, copies of 
which are hitherto annexed, and marked X. 
All the land contained and described in the 
two releases first above mentioned belonged 
to that part of the premises claimed by Josiah 
Wood, Jr. The land contained and described 
in the third release above mentioned party 
belonged to the premises claimed by Josiah 
Wood, Jr., and partly belonged to the prem- 
ises claimed by the present plaintiff; but the 
relative proportions which belonged to each 



piece, I have had no means of determining. 
No other part of the premises claimed by the 
plaintiff, Flagg, has been discharged from 
the mortgage above mentioned; and this 
small portion was discharged, after Fuller 
had notice of the plaintiff's right and equity 
in the premises. 

"Fourth. "What sums now remain due from 
Fuller? In entering upon this inquiry, it is 
important to consider, that the interest pur- 
chased by Fuller of Mann was an undivided 
half of two parcels; one known as the Wood 
lot, and the other claimed by the plaintiff; 
that the consideration agreed to be paid was 
on account of the two parcels; and that the 
mortgage deed for $40,000, already men- 
tioned, applied to an undivided half of both 
parcels. It has already appeared, that the 
whole consideration was $54,450;— and that, 
of this sum, various portions had been paid 
at different times. Taking into consideration 
the several sums already paid, and which 
have been hereinbefore mentioned, and ap- 
plying them to the reduction of the principal 
above mentioned, and of the interest thereon 
accruing, according to the rule laid down by 
the supreme court of the commonwealth of 
Massachusetts, in the case of Dean v. Wil- 
liams, 17 Mass. 417, 1 find that the said Ful- 
ler owes on the mortgage above mentioned, 
the sum of twenty-six thousand, one hundred 
and sixty-four dollars and fifty-one cents 
(§26,164.51), with legal interest on the said 
sum from May 24th, 1832. I further find, 
that the said Fuller, at the time at which he 
received notice of the equity and right of the 
said Flagg in the premises, namely, on the 
10th February, 1832, owed on the mortgage 
above mentioned, the sum of thirty-eight 
thousand, three hundred and eighty dollars 
and seventy cents ($38,380.70), with legal in- 
terest thereon, from the said 16th day of 
February, 1832. 

"The foregoing results seem to exhaust the 
inquiry with regard to the sums still due 
from Fuller. Some further facts have, how- 
ever, appeared before me, to which, at the 
request of Henry H. Fuller, Esq., I bsg 
leave to call the attention of the court; 
though, in estimating the sums still due from 
Fuller, for the purposes of this inquiry, I 
have not regarded them as important It 
appears, that on the 29th March, 1S37, by 
a contract of that date (a copy of which is 
in the paper hereto annexed), between Josiah 
Wood, Jr., of the one part, and Samuel H. 
Mann, John R. Adams, and the said Fuller, 
of the other part, a settlement by compro- 
mise was made of the suit of Wood against 
Mann and others, on account of the parcel 
of land adjoining that claimed by the pres- 
ent plaintiff. Another agreement, bearing 
date on the same 29th March, 1837, (a copy 
of which is in the paper hereto annexed), 
was made between the said Mann and 
Adams, wherein it was agreed that the said 
Adams should pay the whole amount, which, 
by the said compromise, was stipulated to 



FLAGG (Case No. 4,848) 



[9 Fed. Cas. page 234] 



be paid to the said Wood, and that the said 
Mann, in order to secure to the said Adams, 
the half of the said sum, which ought to b? 
paid by the said Mann, should assign the 
said mortgage of §40,000, made by the said 
Fuller, to the said Adams; and that the said 
mortgage should, when so assigned, be held 
t>y Franklin Dexter, Esq., who should not 
deliver the same unto the said Adams, until 
the said Mann and Fuller should settle and 
adjust by themselves, or some referee or 
referees by them chosen, the amount which 
ought to be indorsed as paid upon the said 
mortgage, upon a full hearing between the 
said Fuller and Mann, taking into consider- 
ation the damages and inconvenience sus- 
tained by the said Fuller, by reason of the 
suits of Wood and of the present plaintiff, 
and all other matters to be alleged, proved, 
and considered between the said Mann and 
the said Fuller, which ought to reduce the 
amount to be paid on the said mortgage by 
the said Fuller; and when the said sum 
should be agreed and ascertained, it should 
be indorsed upon the said mortgage, and 
should go to reduce the amount which should 
be payable by the said Fuller, before the 
same should be delivered to the said Adams. 
The said Fuller and Mann failing to agree 
upon the amount which ought to be indorsed 
as paid upon the said mortgage, the matter 
was referred, according to the foregoing 
agreement, to Seth Ames, Samuel A. Coburn, 
and Jonathan Morse!. 2d, all of Lowell, Es- 
quires, who made an award, wherein they 
decided that an indorsement should be made 
on the said mortgage, setting forth that the 
whole sum secured thereby had been paid, 
except the sum of five thousand dollars, 
which said sum of five thousand dollars 
should draw interest from the day of the 
making of the said award, which was the 
18th of April, 1S37; and the said Franklin 
Dexter, Esq., in pursuance of the award 
aforesaid, indorsed down the said mortgage 
to the sum of $5,000, with interest from 
April 18th, 1837. (A copy of which indorse- 
ment is hereto annexed, and marked 'B.') 

"I have proceeded to ascertain and find 
the foregoing facts under this head, at the 
request of the said Fuller, and have hereto 
annexed to this report, at his request, the 
state of facts or petition (marked 'A'), in 
which the said facts, among other matters, 
are set forth by the said Fuller. I have not 
regarded the said facts, and the other mat- 
ters mentioned in the said state of facts or pe- 
tition, as having any practical bearing on the 
points of inquiry into which I have been 
charged to enter, or as affecting the sums 
which are still due from the said Fuller to 
the said Mann, so far as the rights of the 
plaintiff are concerned under the decretal or- 
der of this court 

"Fifth. Interest on the purchase money. I 
have found that the consideration of the un- 
divided half of the two parcels above men- 
tioned, was $34,430; of which $5,000 was 



paid in cash; $5,000 by a note negotiable at 
sixty days, with interest, which was paid at 
maturity; $4,450 by a note negotiable at 
ninety days, with interest, which was paid 
at maturity; the remainder, being $40,000, 
was secured, with interest, by mortgage. T 
therefore, find that the said Mann is justly 
chargeable with interest on the purchase 
money above mentioned. 

"Sixth. Moneys due to Flagg from Mann. 
Deducting the moneys paid by Mann, on 
account of the premises claimed by the 
plaintiff, pursuant to the decretal order, I 
find that there is due from Mann to Flagg, 
one half of ten hundred and seventy-five 
dollars, being the balance which Mann re- 
ceived in cash and notes on the delivery of 
the deed to Fuller, over and above the con- 
sideration and expenses of the purchase, here- 
inbefore stated; also one half of forty thou- 
sand dollars, with legal interest on both the 
said sums from the 8th day of August, 1831; 
to wit, in the whole, twenty thousand, five 
hundred and thirty-seven dollars and fifty 
cents, with legal interest as aforesaid. 

"Exceptions. The draft of the foregoing, 
being duly exhibited to the respective solic- 
itors of the several parties, the following ob- 
jections were made by Franklin Dexter, Esq., 
of counsel for the defendant, Mann: 

"First That the amount paid by Mann to 
the Frye heirs was $3,500; and not $3,375, 
as hereinbefore found. 

"Second. That the master disallowed the 
claim of five per cent made by Mann for 
commissions and professional services. 

"Third. That the master, according to the 
decretal order, should have found to be due 
from Mann to Flagg only half the balance 
of cash and notes above mentioned ($537.50), 
and that portion of the amount received by 
Mann on the mortgage, which was applicable 
to the portion of the Flagg lot, released to the 
proprietors of the locks and canals. 

"Henry H. Fuller, Esq., of counsel for the 
defendant Fuller, objected,— 

"That the master refused to take into con- 
sideration the award above mentioned, and 
the other matters therewith connected, in de- 
termining the moneys now due from the said 
Fuller, so far as the plaintiff is concerned. 
"Charles Sumner, Master in Chancery." 

The papers referred to in the report are 
omitted. 

The question on the validity of the excep- 
tions was argued by Dexter, for the defend- 
ant Mann, and by Rand, for the plaintiff, and 
by Washburn and Greenleaf, for the defend- 
ant Fuller, who objected to the report for 
not taking into consideration the claims of 
Fuller, set forth in his petition before the 
master. 

STORY, Circuit Justice. I lay altogether 
out of the case the claims of Fuller, asserted 
in his petition. They are not such as could 
in this stage of the cause come before the 
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master. They constitute, indeed, an equita- 
ble claim, which is to be carried into effect, 
if at all, by an original bill by Fuller against 
Mann, in some competent court of equity. 
But Flagg has no connection with them, and 
if he had, they cannot be asserted under the 
present bill. 

In regard to the exceptions filed by Mann, 
the first is well founded; and the error has 
been corrected without objection. 

In regard to the second exception; as the 
conduct of Mann was unauthorized by 
Flagg, and the sale itself was a constructive 
fraud upon Flagg, I cannot perceive any 
ground, upon which the claim of five per 
cent commissions on the sale, or any other 
commission, can be allowed to him. A trus- 
tee, doing an act in violation of his trust 
and duty, ought not, upon principle, to be 
allowed any thing for his services. They 
are not, in a just sense, beneficial acts; but 
must be treated as. torts, injurious to the 
rights of the cestui que trust 

In regard to the third exception, I think 
the master's report right It ascertains the 
sum correctly, for which Mann is responsi- 
ble to Flagg, according to the intent of the 
original decree. The sale of Mann was, as 
I have stated, a wrongful act, and a con- 
structive fraud. By it Flagg has been de- 
prived of his entire right in the premises 
sued for. By the decree of the court, Flagg 
is compelled to receive the purchase money 
instead of the lands. Mann must be deem- 
ed liable to Flagg for the purchase money. 
Flagg has not, by his voluntary election, 
taken the obligations of the purchaser for 
the purchase money, or adopted the acts of 
Mann in the sale. If a man tortiously sells 
my property, without my consent, he is lia- 
ble to me for the full value of it at the 
time of the sale, whether he ever receives a 
cent of the purchase money, or not 

But the master's report does not touch the 
point, what, upon the whole case, the final 
decree ought to be, supposing the report to 
be accepted. It seems to me, notwithstand- 
ing this liability of Mann to Flagg, the court 
ought not to enforce the rights of Flagg 
against him, until he has exhausted the 
other funds, which are within the reach of 
the court Fuller is personally liable for 
the unpaid purchase money to an amount, 
exceeding the amount due to Flagg; and the 
land, purchased by Fuller, is subject to a 
lien for the purchase money. I think, there- 
fore, that the final decree ought to be, that 
Fuller should be ordered to pay to Flagg 
so much of the unpaid purchase money as 
will extinguish Flagg's demand, if he is able 
to pay it If he* does not pay it within a time 
to be prescribed by the court, then the land, 
or so much as is necessary for the purpose, 
ought to be sold to pay the amount due to 
Flagg, under an order of the 'court If, up- 
on the sale, there is any deficiency, then 
Mann should be decreed personally to make 
up that deficiency, besides immediately pay- 



ing to Flagg the sum of $537.50, admitted 
to have been received by him, and now in 
his hands, as part of the purchase money. 
The decree for the sale should also require 
Mann and Fuller to join in releasing their 
title to the land which should be so sold, 
in such manner and form as the master 
shall, and they should, direct Both of them 
are to be perpetually enjoined against set- 
ting up any title thereto, after the sale shall 
have been made and confirmed by the court 
Report accepted. 

A further decretal order was passed for a 
sale of the premises, &c, &c, at the same 
term, as follows: 

Saturday, 30th December. This cause 
coming on again to be heard before the Hon- 
orable Joseph Story, associate justice of the 
supreme court of the United States, and the 
Honorable John Davis, judge of the district 
aforesaid, in the presence of the counsel for 
the parties, upon the report of the master, 
Charles Sumner, Esq., to whom it was re- 
ferred by a decretal order, heretofore made* 
at the last May term of the said court, to re- 
port upon the matters in the said decretal 
order mentioned, and the exceptions taken to 
the said report on behalf of the said Mann 
and Elisha Fuller, respectively, and for fur- 
ther directions: Upon reading the said decre- 
tal order and interlocutory decree heretofore 
made in the said cause, thesaid report, and 
the exceptions thereto, and upon debate «of 
the matter, and hearing what was alleged 
by the counsel for the parties respectively, 
the said court doth think fit, and doth order 
and decree, that the exceptions aforesaid to 
the said report, except the first, which hav- 
ing been allowed and admitted by the parties, 
had been corrected, pe, and the same are 
overruled, as wholly insufiieient, and that the 
said report, and all the matters and things 
therein contained, do stand ratified and con- 
firmed. And the said court doth declare, that 
there is due from the said Mann to the said 
Flagg, for a moiety of the purchase-money 
for which the moiety of the premises men- 
tioned in the said interlocutory decree, were 
sold by the said Mann to the said Elisha 
Fuller, after deducting from such purchase- 
money, agreeably to the said interlocutory 
decree, one moiety of the several sums paid 
by the said Mann to Walker and Fisher, and 
the Frye heirs in the said interlocutory de- 
cree mentioned, for the purchase, assignment^ 
and extinguishment of their interest, right, 
and title to the same premises, and all ex- 
penses incident thereto, the sum of twenty- 
thousand five hundred' and thirty-seven dol- 
lars and fifty cents, with legal interest there- 
on, at six per cent, to be calculated from the 
eighth day of August, in the year of our 
Lord eighteen hundred and thirty-one, the 
time of the said sale of the said Mann to said 
Elisha Fuller, until the same 'shall be fully 
paid and satisfied unto the said Flagg. And 
the said court doth further declare, that inas- 
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much as it appears that the said Mann, at the 
time of the said sale by him to the said Elisha 
Fuller, did receive from the said Elisha 
Fuller in cash and promissory notes, which 
•were soon afterwards paid to the said Mann, 
with interest thereon until payment, as a part 
of the purchase-money upon the said sale, 
more than sufficient to reimburse to him, the 
said Mann, all the moneys paid by him to the 
said Walker and Fisher and the said Frye 
heirs, and the said incidental expenses; by 
the sum of one thousand and seventy-five 
dollars; the said Mann is liable to pay im- 
mediately to the said Flagg one moiety 
thereof, namely, the sum of five hundred 
and thirty-seven dollars and fifty cents, 
with interest, to be calculated thereon at 
six per cent, from the said eighth day of 
August, in the year last aforesaid, until 
the same shall be fully paid and satisfied 
to the said Flagg; the same being a part 
of the said sum of twenty thousand five 
hundred and thirty-seven dollars and fifty 
cents and interest. And the said court 
doth further declare, that, inasmuch as it 
appears that the said Elisha Fuller was lia- 
ble for, and there was due from him to the 
said Mann, after the said Elisha Fuller had 
full notice of the claim and equity of the 
said Flagg in and to the said premises, as 
a, part of the purchase money aforesaid un- 
paid, a sum exceeding the residue of the 
said sum of twenty thousand five hundred 
and thirty-seven dollars and fifty cents, and 
interest thereon, to be calculated as afore- 
said, there was and is a lien upon the said 
moiety of the said premises for the purchase 
money unpaid as aforesaid, to the benefit 
whereof the said Flagg is entitled, so far as 
it may be necessary to secure .the payment 
of the said residue, tiiat is to say, the sum 
of twenty thousand dollars, and the inter- 
est thereon at six per cent, to be calculated 
from the said eighth day of August, in the 
year last aforesaid, until the same shall be 
paid and satisfied unto the said Flagg ; 
■and that the said Elisha Fuller, on account 
of the said unpaid purchase money, is liable 
to pay to the said Flagg so much thereof 
as may be necessary to satisfy unto the said 
Flagg the sum last mentioned, and interest 
to be calculated thereon as aforesaid. And 
the said court doth further declare, that in 
case the said Elisha Fuller shall fail to 
pay to the said Flagg the said sum last 
mentioned, with interest thereon, to be cal- 
culated as aforesaid from the said eighth 
day of August until payment thereof as 
aforesaid, w T ithin the time hereinafter men- 
tioned, the said moiety of the said premises, or 
so much thereof as may be sufficient therefor, 
ought to be sold under the order and decree of 
this court; and the proceeds thereof, after de- 
ducting all incidental charges and expenses 
of such sale, applied towards the payment 
to the said Flagg of the said sum last men- 
tioned, and interest, to be calculated there- 
on as aforesaid, before the said Mann shall 



be required to pay any part of the said last- 
mentioned sum and interest thereon as 
aforesaid; and in case the net proceeds of 
such sale shall be insufficient to pay and 
satisfy the said last-mentioned sumtothesaid 
Flagg, the said Mann ought thereupon to 
be required immediately to pay and satisfy 
unto the said Flagg such sum as may be 
wanting, to supply such deficiency; and the 
said court doth order and decree, that the 
said Elisha Fuller, on or before the first 
Wednesday of June next, do pay and satis- 
fy unto the said Flagg so much of the said 
purchase-money unpaid as aforesaid, as will 
be sufficient to satisfy unto the said Flagg the 
said sum of twenty thousand dollars, and 
interest, to be calculated thereon as afore- 
said, from the said eighth day of August, in 
the year of our Lord eighteen hundred and 
thirty-one, until payment as aforesaid; and 
that, if the said Fuller shall fail to pay the 
same sum and interest to the said Flagg on 
or before the said first Wednesday of June 
next, the said moiety of the said premises 
be sold thereupon, immediately, by one of 
the masters of this court, under the order 
and decree of this court, he giving due no- 
tice of such sale in one or more public 
newspapers, fourteen days at least before 
the day appointed for such sale,— and that 
the proceeds of such sale, after paying there- 
from all incidental charges and expenses 
thereof, be applied towards the payment 
and satisfaction to the said Flagg of the 
said sum last-mentioned, and interest to be 
calculated thereon as aforesaid; and that 
the said Mann, Elisha Fuller, and all prop- 
er parties, as the master shall direct, do 
join in releasing all right, title, and in- 
terest in the said moiety of said premises, 
or so much thereof as may be sold as afore- 
said, upon the confirmation of such sale by 
this court; and that they be enjoined there- 
upon, perpetually, against setting up any ti- 
tle or claim thereto. And the said court 
doth further order and decree, that, if the 
net proceeds of such sale shall be insuffi- 
cient to pay and satisfy to the said Flagg 
the said sum last-mentioned, and the inter- 
est thereon, to be calculated as aforesaid, 
the said Mann do, within thirty days im- 
mediately after the confirmation of such 
sale, pay and satisfy to the said Flagg such 
sum as shall be then wanting to supply such 
deficiency. And the said court doth fur- 
ther order and decree, that the said Mann, 
within thirty days from the date of this 
decree, do pay and satisfy unto the said 
Flagg the said sum of five hundred and thir- 
ty-seven dollars and fifty cents, and inter- 
est thereon, to be calculated from the said 
eighth day of August, in the year aforesaid, 
until payment thereof. And all further or- 
ders and decrees in the premises are reserv- 
ed for the further order of the court 

The object of postponing the sale to so 
late a period was to avoid the disadvantages 
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of a sale arising from the extreme pressure 
and the commercial embarrassment of the 
times; and to bring the whole matter be- 
fore the court during its next term, if any 
exigencies should require any variation or 
alteration of the decree. 
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FLAHERTY et al. v. DOANE et al. 

£1 Lowell, 148.3 l 

District Court, D. Massachusetts. March, 

186T. 

Seamen's Wages— Lien— Loss of Vessel — Pro- 
ceeds. 

1. The master of a fishing vessel had hired 
her of the owners for the season, and under- 
taken to pay the men, certain of whom were 
hired on wages. The vessel was lost during 
the season, and parts of her tackle, &c, were 
saved, and sold in Nova Scotia: Held, that the 
owners were liable to an action in the admiral- 
ty by the men for their wages to the extent of 
the proceeds of the sale of the wreck. 

[Cited in The Grace Darling, Case No. 5,651; 
The Sirocco, 7 Fed. 600; The Samuel Ober, 
15 Fed. 622; Harney v. The Sydney L. 
"Wright, Case No. 6,0S2a; The Internation- 
al, 30 Fed. 376; The L. L. Lamb, 31 Fed. 
33; The Atlantic, 53 Fed. 60S.] 

2. Whether the owners could have been sued 
personally for the wages if the vessel had re- 
turned, and the vbynire had proved so disas- 
trous as not to reimburse the great general 
charges, quaere? 

3. But the men would have had a lien on the 
vessel, and on her remnants, and they can fol- 
low the fund into the hands of the owners by 
a libel, and can recover to the extent of the 
proceeds of sale which have been remitted to 
the owners. 

[Cited in The Montauk, Case No. 9,717.] 

4. A fund arising out of a res upon which 
seamen have a Hen can be followed in the ad- 
miralty, though the thing itself has been de- 
stroyed, or is out of the jurisdiction. 

5. Whether such a proceeding should be in 
form, a proceeding in rem or in personam, 
quaere? 

[Cited in Snow v. One Hundred and Eighty 
jind Thr^o- Fourths Tons of Scrap Iron, 11 
Fed. 519.] 

Libel by seamen [Patrick Flaherty and 
others] against [Valentine Doane and oth- 
ers] the owners of the schooner Edith, for 
wages said to have been earned on a cod- 
fishing voyage. The evidence tended to 
show that the schooner was let to the mas- 
ter by parol, on his undertaking to give the 
owners one-fourth of the catchings, after 
deducting the great general charges. The 
master engaged two or three men on shares, 
and the remainder, who were the libellants, 
on wages of three hundred dollars for the 
season. The schooner was lost on the coast 
of Nova Scotia, about six weeks after she 
sailed from home, and parts of her tackle, 
rigging, and fish were saved and sold by the 
master in Nova Scotia, The master was to 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
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man the schooner; and the owners knew 
that some men would go on shares and 
some on wages. A paper was exhibited 
which purported to be shipping articles, con- 
forming to the act of June 19, 1S13 (3 Stat. 
2), and made all the crew sharesmen, but 
it was not proved that the libellants ever 
signed it; nor did either party rely upon it 
in evidence or in argument; nor was it de- 
nied that these men were entitled .to wages- 
pro rata from the master who hired them. 
The evidence did >-ot show that the men 
knew of the contract a between the master 
and owners unless such knowledge was to- 
be inferred from the usages of the business- 

C. G. Thomas, for libellants. 

In The Adelphi [Case No. 80], decided by 
Judge Sprague, in 1862, it was held that the 
men have a lien on the vessel in exactly such 
a case as this. If so they have a personal ac- 
tion against the owners. 

S. H. Phillips, for respondents. 

The rule in personal actions is the same in 
the admiralty as at common law, that a 
plaintiff who founds his demand on a con- 
tract with an agent must prove the agent's- 
authority. Here the master could not bind 
the owners, and their proceeding must fail. 
Mayo v. Snow [Case No. 9,356]; Webb v. 
Peirce [Id. 17,321]. These were actions for 
supplies, but wages follow the same rule. 

LOWELL, District Judge. The decisions, 
in the circuit court are, that, where the mas- 
ter of a fishing vessel becomes the owner for 
the voyage, the general owners are not per- 
sonally liable for such supplies obtained in 
-the home port, as the master had undertaken* 
to furnish at his own expense. Mr. Justice 
Curtis, in giving his opinion in Mayo v. Snow 
[Case No. 9,356], refers to the then unpub- 
lished decision of the supreme judicial court, 
Harding v. Souther, 12 Cush. 307, as not be- 
ing inconsistent with this doctrine, for cer- 
tain reasons which he gives; and it is not so, 
though for a different reason, because, as- 
now appears from the authorized report, the 
master was not in that case owner for the 
voyage, as he was shown to be in the case 
in the circuit court The supreme judicial 
court construed a certain paper as not 
amounting to such charter as would exoner- 
ate the owners; and the circuit court con- 
strued a certain parol agreement to have 
that legal effect; but the two were not alike. 
Mr. Justice Curtis, at the conclusion of his- 
opinion in Webb v. Peirce [Case No. 17,321], 
expressly reserves his decision concerning 
the right of seamen to proceed against gen- 
eral owners who have received freight earn- 
ed on the voyage for which the wages are- 
claimed. This case hardly comes within that 
reservation, in terms, though it may in prin- 
ciple, as I shall hereafter explain. Here the 
remnants saved from the wreck were not 
sufficient to reimburse the owners for the 



FLAHERTY (Case No. 4,849) 



[9 Fed. Cas. page 238] 



great general charges; and therefore it can- 
not be said that they have received" any- 
thing in the nature of freight If, therefore, 
this schooner had arrived safely at home, but 
had made a bad voyage, so that the owners 
were not made whole for their actual outlay, 
I assume that a personal action could not 
have been maintained against them for 
wages, according to the authorities which I 
am bounxl to follow, for it is admitted that 
the master was to pay these wages. 

There is, however, a ground on which the 
seamen may recover the whole or a part of 
their wages. If the vessel had arrived they 
would have had a lien on her. No case has 
ever yet decided that seamen, hired by a 
charterer, lose then* lien on the vessel. The 
contrary was held in The Adelphi [Case No. 
80], if the manuscript report of Judge 
Sprague's decision, produced "at the hearing, 
is accurate, and I have no reason to doubt it 
Admiralty liens depend more on services ren- 
dered the ship, than on any question of 
agency. Where the master is charterer and 
owner pro hac vice, he may impress the ves- 
sel with liens for supplies in a foreign port, 
Thomas v. Osborn, 19 How. [60 XL S.] 22; 
and this, although the material-man knows 
the master has taken her on shares, and is to 
victual and man her: The Monsoon [Case 
No. 9,716]. So, in salvage there is usually no 
contract; and, where there is one, the courts 
will often disregard it; the lien rests on bene- 
fit conferred to the thing benefited; and in 
salvage there can be no personal action 
against the owner unless he shall have ac- 
cepted the property after the service has been 
performed. And a master de facto can give a 
valid bottomry bond. 

There being then a lien on the ship, and of 
course on her remnants, and the wreck hav- 
ing been sold before the libellants had an 
opportunity to enforce their remedy, they 
may follow the proceeds into the hands of the 
owners, and maintain their libel to the ex- 
tent of what I may call the "assets." Pro- 
ceedings in rem may be maintained, not only 
where there is a vessel or other thing which 
can be arrested by the marshal, but also 
where there is a fund in the possession of 
persons within the jurisdiction. In England, 
actions in personam, strictly so called, fell 
into disuse (The Clara, Swab. 3); but an effi- 
cient substitute was found in the process in 
rem, which was served by a monition to tlu» 
owners to show cause; and this was issued 
even though the vessel were on a voyage, or 
belonged to the crown, and therefore was not 
liable to arrest; or even in some cases though 
the vessel had been totally lost (Coote, Adm. 
131, etc.; The Trelawney, 3 C. Hob. Adm. 
216, note; The Meg Merrilies, 3 Hagg. Adm'. 
346; The Stephen Wright, 12 Jur. 732). For 
this reason causes in the admiralty were al- 
ways entitled as of a vessel or cargo, &c, 
for they were always in rem. The action in 
personam has been revived by the admiralty 
court act of 1861, but this is only a cumula- 



tive remedy, as I suppose, in cases where the 
old practice is applicable, for that practice 
was expressly sanctioned by the act of 1854. 
The practice is not unknown in this coun- 
try. We often require notice of the action in 
rem to be served by a simple monition, where 
there is no danger of loss l>y that form of 
proceeding and it is desirable to save the ex- 
pense of custody. In prize, the court of the 
captor's country has jurisdiction, though the 
captured property has been sold abroad; and 
this is recognized by the prize act of 30th 
June, 1864, § 1 (13 Stat. 307). So in salvage 
and bottomry, in which there is usually no 
personal action against owners, the suit in 
rem is not defeated by the conversion of the 
property into money. In Sheppard v. Taylor, 
5 Pet. [30 IT. S.3 675,,money paid by Spain for 
the wrongful confiscation of a ship, and for 
the loss of freight was permitted to be fol- 
lowed by a libel in personam, not only into 
the hands of the owners, but also into those 
of assignees, with notice. Mr. Justice Story, 
speaking for" the court, says (page 711): 
"Over the subject of seamen's wages, the 
court has an undisputed jurisdiction in rem 
as well as in personam; and wherever the 
lien for wages exists and attaches upon pro- 
ceeds, it is the familiar practice of that court ■ 
to exert its jurisdiction over them, by way of 
monition to the parties holding the proceeds." 
This explains the meaning of Mr. Justice 
Curtis's reservation in Webb v. Peirce [Case 
No. 17,321], above mentioned, that he will 
not say that owners who have received 
freight earned on a voyage are not answer- 
able in the admiralty for wages; for such 
owners could be held to answer to the extent 
of the freight, by reason of the lien upon it 
The twenty-third admiralty rule of the su- 
preme court requires all libels in rem to al- 
lege that the property is within the district 
in which the action is brought. No doubt this 
modifies the ancient practice so far as to es- 
tablish the locality of certain actions which 
otherwise might have been brought in any 
district where the owners were found. But it 
cannot have been the purpose of the court to 
take away a right of action founded on the 
existence of a fund held by persons within 
the jurisdiction, and thus to overrule Shep- 
pard v. Taylor by indirection, if that case 
! should be called a suit in rem, which I doubt. 
It is not necessary to put the rights of these 
i libellants on the doctrine of salvage, that own- 
1 ers who have accepted the saved goods may 
I be proceeded against in personam. The de- 
mand, is really for wages, and the right to fol- 
low the proceeds into the hands of the own- 
ers by a libel is the same in both cases. It 
would be more regular that a full statement 
of the case, showing how and to what extent 
the owners are liable, should be made in the 
libel; but the trifling amount due in this case 
will hardly warrant the expense of an amend- 
ment; and I have not carefully examined the 
question whether one would be necessary, be- 
cause the parties have argued the case on its 
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merits, without interposing any technical ob- 
jections. There is reason to suppose, that 
after advance wages and supplies have been 
deducted, but little will remain due to the 
libellants; but that little must be paid, if the 
proceeds of sale are sufficient 
Decree accordingly. 
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In re FLANAGAN. 

£5 Sawy. 312; 18 N. B. R. 439; 26 Pittsb. Leg. 
J. 12S.] * 

District Court, D. California, Nov. 15, 1878. 

Voluntary Petition Piled before Adjudica- 
tion on Previous Involuntary Petition. 

Where a petition in involuntary bankruptcy 
was filed, and the debtor, before adjudication, 
juade a composition with his creditors which 
was subsequently set aside by reason of his in- 
ability to carry it into effect, whereupon he 
filed his voluntary petition, and was duly ad- 
judicated: Held, that the pendency of the first 
proceeding was no bar to the institution of the 
second; and that the court would proceed in 
the latter, and the further prosecution of the 
former would be stayed. 

In bankruptcy. 

Naphtaly, Friedenrich and Ackerraan, for 
bankrupt 

J. It. Brandon, Esq., for creditor, Cornelius 
King. 



HOFFMAN, District Judge. On the six- 
teenth of May, 1S7S, a petition in involun- 
tary bankruptcy was filed against John Flan- 
agan by certain of his creditors, claiming to 
constitute ohe fourth in number of all his 
.creditors, and to represent one third in value 
of his aggregate indebtedness. On this peti- 
tion the usual order to show cause was is- 
sued, and on the same day a petition was 
presented by the debtor praying that a cred- 
itor's meeting be called to consider a compo- 
sition proposed for their approval. The 
meeting was accordingly held, the composi- 
tion was accepted by creditors to the requi- 
site number and amount, and on the first 
of July the composition was duly confirmed 
by the court, and further proceedings in 
bankruptcy stayed. 

On the twenty-eighth of August, one Thom- 
as Meany, a creditor of the alleged bank- 
rupt, filed his petition, praying that the com- 
position be set aside. The ground of this 
application was, that the bankrupt had fail- 
ed, and refused to comply with its terms by 
depositing certain notes with the register for 
the benefit of his creditors. 

The reason of this refusal was the fact that 
one King had, previously to the filing of 
the petition in bankruptcy, levied an attach- 
ment upon the whole stock in trade of the 
alleged bankrupt, which attachment he re- 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 26 Pittsb. Leg. 
J. 128, contains only a partial report.] 



fused to relinquish, and accept the terms 
of the* composition. 

As no adjudication had been made— no as- 
signee appointed, nor assignment made by 
the register— the lien of the attaching cred- 
itor remained unaffected by the bankruptcy 
proceedings. 

This petition was, after several continu- 
ances, finally brought to a hearing on the 
twenty-fourth of September, 187S, on which 
day an order setting aside the composition 
was made. Previously, however, to the mak- 
ing of this order, but subsequently to the 
filing ofi Meany's petition, viz., on the thirty- 
first of August, Flanagan filed his voluntary 
petition to be adjudged a bankrupt The 
usual order of reference was made, and on 
the twenty-third of September he Tvas ad- 
judicated a bankrupt by the register. At 
the creditor's meeting, called by the register 
for the, election of an assignee, King, the at- 
taching creditor, appeared by his counsel, 
and objected to the proceedings, on the 
ground that the court had no jurisdiction in 
the premises by reason of the pendency of 
the proceedings under the involuntary peti- 
tion; and that the same not having been dis- 
missed or otherwise terminated, the court 
would not permit or take cognizance of the 
proceedings under the voluntary petition. 

The question thus presented was certified 
to the court, argued by counsel, and submit- 
ted for decision. It is objected, on behalf 
of the bankrupt, that King, the attaching 
creditor, has no standing in court, not hav- 
ing proved his debt in either proceeding. To 
this it is replied that proof of debt was not 
made in the present proceeding, because the 
creditor, by so doing, might be deemed to 
have come in under it, and to have waived 
his right to object to it Technically, the 
objection of the bankrupt seems to be well 
taken; but the omission can be remedied, 
and the rights of the creditor preserved by 
ordering him to make such proof, and reserv- 
ing to him the right to make thereafter such 
objection to the proceedings as he may see 
fit 

In the view I take of the principal ques- 
tion, such an order is unnecessary, for I shall 
proceed to dispose of the application on its 
merits, and as if the attaching creditor were 
regularly in court 

The ground on which the court is urged 
to set aside the adjudication, and to dismiss 
the petition in the voluntary case, is that the 
whole proceeding is void for irregularity. 
In support of this position, several cases are 
cited, and confidently relied on by "counsel. 
The first and most pointed of these is In re 
Stewart [Case No. 13,419]. In that case a 
petition had been filed against Stewart by 
his creditors, and he had, before the return 
day of the rule, to show cause by an indorse- 
ment upon the copy of the petition served 
upon him, admitted that all the allegations 
of the petition, except those of fraud, were 
true. He subsequently, and before the re- 
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turn day of the rule to show cause, filed his 
voluntary petition, and was adjudged a 
bankrupt No reason for this proceeding ap- 
pears to have been given, and the attorneys 
for the petitioning creditors moved that the 
two petitions be consolidated, or else that 
the adjudication on the second petition be 
set aside, and the case of the creditors held 
for trial. 

In deciding this motion Mr. J. Duval ob- 
serves: "It never was intended by the bank- 
rupt act, and no correct rule of practice can 
tolerate it, that when a creditor has institut- 
ed proceedings to force his debtor into bank- 
ruptcy the latter should be allowed to become 
a bankrupt and be adjudicated as such on 
his own petition before a determination of 
the creditors' petition. To permit such a 
practice might work a flagrant wrong upon 
the rights of the petitioning creditor." The 
adjudication under the voluntary petition 
was thereupon set aside and the debtor was 
adjudged on the creditors' petition. As a 
.general rule of practice the ruling of the 
learned judge in this case was very possibly 
correct. But it by no means follows that the 
right of the insolvent to avail himself of the 
benefit of the act is in all cases suspended 
by the filing of a petition against him, or 
that the court is without jurisdiction to en- 
tertain it if filed. 

Cases may easily be imagined where it may 
be indispensable to the interests of the other 
creditors and to the securing to the debtor 
the benefit of the act that he should file his 
voluntary petition. The creditors' petition 
may be abandoned before adjudication or the 
allegation of the act of bankruptcy may be 
untrue, or the creditors may not be the hold- 
ers of provable debts, or they may not con- 
stitute the statutory quorum of .creditors. 
In these and the like cases it might be a 
great hardship upon the debtor to compel 
him either to admit allegations which be 
knows to be untrue, or else to be subjected 
to the delay and expense of contesting them, 
and in the mean time to have his right to the 
benefit of the act suspended and denied. At 
the termination of the proceedings, if the re- 
sult be in his favor, his right to file his 
voluntary petition would of course revive. 
But it may then be too late to defeat attach 
ments and preferences, and to secure the 
equal distribution of his assets among all 
his creditors. The principal object of the act 
would thus be defeated. 

The next case cited is In re Wielarski [Case 
No. 17,619]. In that case the bankrupt filed 
a voluntary petition in 1868, on wnich he was 
adjudicated, and an assignee appointed. In 
1870 he filed a second petition. The same 
debts were set forth, and the same creditors 
named in both petitions. Objection was made 
to the proceeding under the second petition, 
which objection the register held to be well 
taken. The matter having been referred to 
the court, Mr. Justice Blatchford said: "The 
register is correct; the clerk will enter an 



order staying proceedings in this matter until 
the further order of the court If any good 
reason exists for going on with this matter, 
it may be shown to the court" This case, 
therefore, not only does not decide that the 
filing of the second petition was wholly nu- 
gatory and void, and that the court was with- 
out jurisdiction to entertain it hut it clearly 
intimates that the court would proceed in it 
if any good reason for doing so should be 
shown. 

The next case— In re Drisko [Case No. 4,- 
090]— appears to have no application to the 
subject under consideration. It merely de- 
cides that a voluntary bankrupt who has con- 
tracted new debts since the filing of a prior 
petition may file a new petition in bank- 
ruptcy. 

The next case— In re Lacey, Downs & Co. 
[Case No. 7,965]— also has no bearing upon 
the present inquiry. It relates merely to the 
right of a creditor to intervene and prosecute 
to adjudication when the petitioning creditor 
fails to appear or proceed with the prosecu- 
tion. 

The above are all the cases cited by the 
counsel for the attaching creditor. It will 
be seen that only one of them lends any sup- 
port to the position he seeks to maintain. I 
have not been referred by the counsel for 
the bankrupt to any case where the point 
under consideration has been decided under 
the late bankrupt act But a decision under 
the former act is cited, which, by the force 
of its reasoning and the great eminence of 
the judge by whom it was made, is entitled 
to the greatest consideration. I transcribe 
the whole of Judge Conkling's .opinion: "1 
can perceive no sufficient reason why the 
pendency of the creditors' petition on which 
no decree of bankruptcy has yet been grant- 
ed, should be considered a bar to the right of 
voluntary petition secured by the act to the 
debtor. The act contains no such limita- 
tion of this right The debtor may have 
good reasons for wishing to exercise it, not- 
withstanding the prior prosecution of a pe- 
tition in invitum. He may be apprehensive 
that it may be voluntarily abandoned, or he 
may know that the charges it makes against 
him are unfounded, and think proper to con- 
test their truth, and thus defeat the petition. 
I can not see that any injury can possibly 
be done to creditors by this practice, while 
in one respect it is advantageous by giving 
them the benefit of the petitioners* schedules 
of debts and property without expense." In 
re Canfield [Case No. 2,380]. These observa- 
tions appear to me conclusive. 

But it is urged that the bankrupt act di- 
rects that where the court has refused to ac- 
cept and confirm a composition, or has set 
it aside after confirmation, "the debtor shall 
be proceeded with as a bankrupt" It is 
contended that under this provision the debt- 
or, after failure to effect a composition, or 
after it has been set aside by the court, is to 
be taken and deemed to be a bankrupt, even 
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though no adjudication has been made 
against him. Whether it is supposed that a 
formal adjudication must in such a case be 
made, or whether he is to be considered and 
proceeded with as a bankrupt without such 
adjudication, I did not clearly understand at 
the hearing. But whichever course be adopt- 
ed, it is claimed that the debtor is, under 
the circumstances stated, declared by law to 
be a bankrupt; and it is no longer open to 
the court to inquire into the truth of any of 
the allegations of the petition, either in re- 
spect to the quorum of creditors, the com- 
mission of the acts of bankruptcy alleged, or 
the existence of the debts alleged to be due 
to the petitioning creditors. 

As a corollary to this proposition, It is 
urged that, inasmuch as the court is ex- 
pressly commanded to proceed with the 
debtor as a bankrupt, that proceeding must 
be prosecuted, and no other proceeding 
founded on his voluntary petition can be en- 
tertained. It does not appear that the con- 
struction of the above-cited provision of 
the bankrupt act, which this court is urged 
to adopt, has hitherto received any judicial 
sanction. It seems to be favored, however, 
by air. Blumenstiel, as demanded by the 
language, and most nearly conforming to 
the English act from which it is modeled. 
Blum. Bankr. 464. 

But the correctness of this interpretation 
Is open to serious question. If, upon the 
failure of a proposal of composition, the 
debtor is to be at once adjudicated a bank- 
rupt, it must be because the proposal of the 
debtor for a composition is treated as an 
admission of the truth of all the allegations 
in the creditor's petition necessary to pro- 
cure an adjudication. But can this proposal 
be so treated? 

An honest debtor, against whom a peti- 
tion has been filed, and who knows himself 
to be insolvent, may propose or attempt an 
arrangement with his creditors, although 
he has not committed any of the acts of 
bankruptcy (perhaps fraudulent) with which 
he is charged; and although he knows that 
the necessary quorum of creditors have not 
united in the petition. His want of success 
in effecting the composition can not surely 
be treated as an admission by him of the 
truth of allegations which he knows to be 
false. His proposal for a composition is an 
admission of his insolvency, and nothing 
else. Justice seems to demand that, after 
failing to effect it, it should still be open to 
him to contest the truth of the allegations 
upon which it is sought to procure his ad- 
judication as an involuntary bankrupt 

But even if his proposal for a composition 
could be considered as an admission by him 
to the extent supposed, it could have no 
greater effect than his written admission of 
the truth of the allegations. The provisions of 
the act which require that creditors to a 
specified proportionate number and amount 
shall join in the petition, were not intended 
9FED.CAS. — 16 



solely for the protection of the debtor. Even 
when he has signed a written admission that 
the requisite quorum has united in the peti- 
tion, the court must still "be satisfied that 
the admission is made in good faith." If 
it should subsequently appear that it was 
the result of collusion and fraud, the adjudi- 
cation may be set aside. In re Duncan [Case 
No. 4,131]. 

The dissentient creditors have rights which 
the statute recognizes and the court will pro- 
tect And amongst them is the right to in- 
sist that if the debtor, contrary to their « 
wishes and interests, is to be thrown into in- 
voluntary bankruptcy, it shall be done only 
under the conditions imposed by the law. 
The debtor's admission that those condi- 
tions exist is of no effect if the fact be other- 
wise. It results that even if the proposal 
for composition could be treated as an ad- 
mission by the debtor of all the allegations 
of the petition, it could have no effect to con- 
clude the inquiry as to whether the requisite 
quorum has joined, because his written ad- 
mission of the fact, if it does not exist, would 
be equally nugatory. 

For these reasons I am of opinion that the 
object and meaning "of the clause in question 
were merely that the court, on the failure 
of the proceedings in composition, should 
resume the case at the point where its prog- 
ress was suspended by the proceedings in 
composition, and that it should be thereafter 
conducted as if no proceedings had been 
taken. In other words, that the phrase, "he 
shall be proceeded with as a bankrupt," 
should be construed to mean that the case 
shall be proceeded with as a case in bank- 
ruptcy in conformity with the provisions of 
law. This would also seem to be the rea- 
sonable construction of the English act upon 
which, as Sir. Blumenstiel observes, our own 
is modeled. The "language of that act is: 
"If it appear to the court * * * that a 
composition in consequence of legal difiicul- 
ties, or for any cause, can- not proceed with 
out injustice or undue delay * * * the 
court may adjudge the debtor a bankrupt 
and proceedings may be had accordingly." 
That is, the court may so adjudge if a proper 
case for an adjudication be made out If 
this construction of the clause in question 
be correct, the circumstance that an abor- 
tive attempt at composition has been made 
may be eliminated from this discussion, and 
the case become the simple one of a filing 
of a voluntary petition by a debtor against 
whom a petition in invitum has already been 
filed, but on which no adjudication has been 
made. It it is evident that in such case pro- 
ceedings in both suits can not go on; and it -is 
equally clear that proceedings should be con- 
tinued in the case in which an adjudication 
has been made, and in which no question& 
can arise as to the concurrence of the req- 
uisite quorum of creditors, or the commis- 
sion by the bankrupt of the acts of bank- 
ruptcy alleged. There will thus be secured. 
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to the bankrupt the benefit offered by the 
act, and to the creditors the equal distribu- 
tion of the assets discharged of any attach- 
ments which are by the act declared to be 
dissolved. 

The objection of the attaching creditor is 
overruled, and the register will proceed in 
the matter of the voluntary petition. The 
proceedings in the involuntary case will be 
stayed, unless the petitioning creditors should 
desire to move for its final dismissal. 

The cleric will certify this decision to the 
register. 



Case MTo. 4,851. 

FLANDERS v. ABBEY et al. 

[6 Biss. 1G.] i 

Circuit Court, E. D. Wisconsin. Feb., 1874. 

Bankruptct — Jurisdiction of Circuit Court — 
Charging Estate of Married Woman. 

1. The United States circuit court has juris- 
diction of a bill by an assignee to recover money 
or property of the bankrupt preferentially or 
fraudulently conveyed. 

[Cited in Cady v. Whaling, Case No. 2,285; 
Sill v. Solberg, 6 Fed. 471.1 

2. In Wisconsin a married woman, hy simply 
indorsing a note, does not create a liability 
which can be enforced against her separate es- 
tate, nor one upon which a personal judgment 
will be rendered against her. 

(This was a bill in equity by James G. 
Flanders, assignee, against Matilda 0. Ab- 
bey and others.] 

Davis & Flanders, for complainant. 

I. Where a court of equity has concurrent 
jurisdiction with a court of law, it will re- 
tain jurisdiction of a case if there is not a 
plain and adequate remedy at law, or if the 
question of fraud is involved. Smith v. Buch- 
anan [Case No. 13,016]; Buchanan v. Sm*th 
[16 Wall. (83 U. S.) 277]; Warren v. Dela- 
ware, L. & W. B. Co. [Case No. 17,194]; War- 
ren v. Tenth Nat. Bank [Id. 17,202]; Gar- 
rison v. Markley [Id. 5,256]. 

II. There was no adequate remedy at law. 
Will. Eq. Jur. 651; Todd v. Lee, 15 Wis. 
305, 16 Wis. 480; Yale v. Dederer, 18 N. Y. 
265, 22 N. Y. 450; Phillips v. Graves, 20 
Ohio St. 371; Corn Exchange Bank v. Bab- 
cock, 42 N. Y. 613. 

III. The question of fraud was involved. 

IV. The knowledge of the husband is 
knowledge of the wife in matters pertaining 
to wife's property when the husband man- 
ages it. 

Finches, Lynde & Miller, for defendants. 

HOWE, District Judge. This is a demur- 
rer to a bill in equity brought by plaintiff as 
assignee of Little & Fyler, bankrupts. 

The bill alleges that in February, 1871, Lit- 
tle executed a note for $2,000, and procured 

1 [Reported by Josiah H. Bissell, Esq., and 
(lore reprinted by permission.] 



it to be indorsed by the defendant, Matilda 
O. Abbey, the wife of defendant, D. C. Ab- 
bey, and "by such indorsement charged her 
own individual and separate estate for the 
payment thereof;" that the note was subse- 
quently "passed" to the defendant bank; that 
within two months of the adjudication of 
bankruptcy, all the defendants and the bank- 
rupt Little confederated together for the pur- 
pose of obtaining a fraudulent preference over 
the creditors of the bankrupt, and, in execu- 
tion of that purpose, obtained $2,000 from the 
sale of property of the bankrupts, and paid 
the same to the defendant bank, and took up 
the note; that the bankrupts were at that 
time insolvent, and that all the defendants 
knew them to be so; that the note was so 
paid before maturity; that the defendant 
bank knew that the money was obtained 
from the property of the bankrupts; that it 
was paid to and received by it to prevent its 
going into the hands of the assignee, for the 
purpose of obtaining a fraudulent preference 
and to defeat the provisions of the bankrupt 
act. 

The bill further avers that defendant, D. 
C. Abbey, was in the employment of the 
bankrupts when these acts were committed, 
and was at the same time the agent of his 
wife in all the transactions; that defendant 
Matilda "has of her own separate estate, in- 
dependently of her said husband, certain 
property and estate in the city of Milwaukee, 
Wis., which said property and estate, she, 
the said Matilda, charged with the payment 
of the note hereinbefore mentioned." 

The relief prayed is that the plaintiff may 
be decreed to be entitled to the said sum of 
$2,000, and that the defendant bank and de- 
fendant Matilda be decreed to pay it to him, 
and for general relief. Each of the defend- 
ants files a separate demurrer. 

The causes of demurrer assigned are: 

1. That plaintiff has complete remedy at 
law. 

2. That plaintiff has joined several distinct 
matters in his bill. 

3. Multifariousness: that defendant, D. C. 
Abbey, is not properly a party, no relief be- 
ing prayed against him. 

4. That plaintiff, as to defendant, Matilda, 
has not stated such a case as can constitute 
a proper or legal charge upon her separate 
estate. 

I. As to the alleged want of equity in the 
bill, as against all the defendants. The sub- 
stance of the bill in this respect is that the 
acts of the defendants in obtaining from the 
property of the bankrupts the money and ap- 
plying it in the payment of the note due to 
one of them and indorsed by the other, under 
all the circumstances, was a fraudulent act, 
both as to the other creditors and as to the 
bankrupt act itself. 

It is a well-settled rule that courts of equity 
possess a general concurrent jurisdiction 
with courts of law in cases of fraud cogniza- 
ble in the latter; and exclusive jurisdiction 
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in cases of fraud beyond the reach of the 
courts of law. 1 Story, Eq. Jur. § 1S4. 

In cases of alleged fraud, courts of law and 
equity have a concurrent jurisdiction, and 
the party may apply to one or the other, at 
his option. Goss v. Lester, 1 Wis. 52. 

Section 2 of the bankrupt act [of 1867 (14 
Stat 517)] gives this court jurisdiction of all 
suits in law or equity, which may be brought 
by the assignee touching any property or 
rights of property of the bankrupt, transfer- 
able to or vested in such assignee. 

This section leaves the jurisdiction as be- 
tween the two courts as it was at the time of 
its passage. It does not enlarge the equity 
powers of the court, but leaves them as they 
were before. Whenever, then, any proper 
party would be entitled to invoke the aid of 
an equity court, the assignee in bankruptcy, 
by virtue of this section, has the same right, 
upon the same facts. The allegations of 
fraud confer the power upon the equity court J 
in both cases. 

These principles were applied by Judge 
Lowell, of the district court of Massachu- 
setts,— Pratt v. Curtis . [Case No. 11,375],— in 
the case of a suit in equity by the assignee of 
a bankrupt to set aside a voluntary convey- 
ance of land, where the fraud alleged was an 
attempt to delay and hinder creditors; to a 
suit in equity by an assignee to set aside 
mortgages of personal property, where the 
fraud alleged was a design to give the mort- 
gagee a preference over creditors of the bank- 
rupt, by Justice Clifford in circuit court for 
the district of Maine,— Scammon v. Cole [Id. 
.12,432]; to a suit in equity by an assignee to 
recover the proceeds of goods sold under 
judgment in a state court against the bank- 
rupt, taken by confession, where both parties 
knew of the insolvency,— Traders' Bank v. 
Campbell, 14 Wall. [81 U. S.] 87. These pro- 
ceeds were money in the possession of the 
bank, and a suit at law was a plain, simple 
and adequate remedy. 

I think these cases dispose of the demurrer, 
and that it must be overruled as to the de- 
fendant bank. 

IX The demurrer as to the other defend- 
ants raises an entirely different question. Is 
the plaintiff entitled to any relief as to the 
defendant Matilda and her husband upon the 
facts stated in the complaint? We have al- 
ready shown that the foundation for the 
claim for relief against her is the indorse- 
ment by her of the paper of the bankrupts— 
for their accommodation. It is not alleged 
that it was in any manner for the benefit of 
her separate estate, or that she received any 
consideration for the act. The bankrupts 
wanted to borrow money. They were unable 
to do it upon their own credit She executed 
no paper or instrument, creating any express 
charge upon her estate. The bill alleges that 
she charged her separate estate, "by such in- 
dorsement" After the indorsement, and 
probably because of it, it was taken hy the 
defendant bank. At law, independent of any 



statute of this state, such an indorsement 
would be void, creating no liability against 
the feme covert The effect of the Wiscon- 
sin statute of 1850 (the only one that can af- 
fect this question) conferring certain powers 
upon married women, has been several times 
before the supreme court of this state. It 
was finally held, in Conway v. Smith, 13 Wis. 
125, that the contracts of a married Tvoman, 
when necessary or convenient to the proper 
use and enjoyment of her separate estate, 
were binding in law. 

But the same court held, in Todd v. Iiee, 15 
Wis. 365, that all her other engagements 
stood as before the passage of the act, good 
only in equity. The change from an equi- 
table to a legal estate has not in respect to 
them enlarged her power, or removed the dis- 
ability of coverture, but she remains as if 
still possessed of an estate in equity, without 
restriction as to her power of disposition. 

The only question, then, is: Will the feme 
covert by the indorsement of this note, create 
such a debt or incur such a liability that a 
court of equity will make it a charge upon 
her separate property? Different rules have 
been applied to such facts by the leading 
equity courts of this country and those in 
England. The English rule has been broader 
than that usually enforced here. There they 
have applied the separate estate of a feme 
covert to the payment of all her debts with- 
out inquiry into the purposes for which they 
were contracted. It was enough to know 
that she had contracted the liability; the 
court applied her estate to its discharge as 
fully as a court of law applied the property 
of any debtor to the payment of a judgment 
against him. The courts of New York went 
very far at one time in the same direction. 
Without stopping to make any examination 
of the many cases on this subject, it js sufii- 
cient now to remark that a more restricted 
rule has been generally applied by the courts 
of this country, and I think the true doctrine 
is that stated by the supreme court of Massa- 
chusetts, in the case of Willard v. Eastham, 
15 Gray, 328. 

When, by the contract, the debt is made 
expressly a charge upon the separate estate, 
or is expressly contracted upon its credit, or 
when the consideration goes to the benefit of 
such estate, or to enhance its value, then 
equity will decree that it shall be paid from 
such estate, or its income, to the extent to 
which the power of disposal by the married 
woman may go. But when she is a mere 
surety, or makes the contract for the accom- 
modation of another without consideration 
received by her, the contract being void at 
law, equity will not enforce it against her es- 
tate, without an express instrument making 
the debt a charge upon it Upon this point 
see, also, Yale v. Dederer, 18 N. X. 265; 
Peake v. Labaw, 6 C. E. Green [21 N. J. Eq.] 
269; Kimin v. Weippert, 46 Mo. 534. 

If a court of equity will not enforce the lia- 
bility created by that indorsement upon the 
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separate estate of this defendant, it will be 
at once conceded that it will not make any 
decree against her personally. The only rea- 
son given for making her a party, is the fact 
of this indorsement. It is not alleged that 
she received the money from the bankrupt's 
property, with which the note was paid. 
That was paid to the bank. As no decree can 
be had against her, it follows that she was 
improperly made a defendant 

The only reason for making D. C. Abbey a 
defendant, is that he is the husband of Ma- 
tilda, and that she could not be sued without 
joining him in the proceedings. 

The demurrer must be sustained as to the 
defendants Abbey, without costs to either 
party, plaintiff to amend his complaint with- 
in ten days, if he so elects. 



Case No. 4,852. 

FLANDERS v. AETNA INS. CO. 

[3 Mason, 158.] i 

Circuit Court, D. New Hampshire. May Term, 
1S23. 

Service op Process — Foreign Corporation — 
General Appearance — Waiver of Objection. 

A., a citizen of New Hampshire, sued a cor- 
poration established by a statute in Connecticut, 
in the circuit court of New Hampshire; the 
corporation having entered a general appear- 
ance, it was held, that the objection to the serv- 
ice under the 11th section of the judiciary act 
of 17S9, c. 20 [1 Stat. 73], was waived. 
[Cited in Clarke v. New Jersey Steam Nav. 
Co., Case No. 2,859; Lee v. Aetna Ins. Co., 
Id. 3,181; Winans v. McKean R. & Nav. 
Co., Id. 17,8G2; Baltimore & O. R. Co. v. 
Harris, 12 Wall. (79 U. S.) 80; Knott v. 
Southern Life Ins. Co., Case No. 7,894; 
Robinson v. National Stock-Yard Co., 12 
Fed. 362; Edwards V.Connecticut Mut. Life 
Ins. Co., 20 Fed. 453; Romaine v. Union 
Ins. Co., 28 Fed. 639; Spies v. Chicago & 
E. I. R. Co., 32 Fed. 713.] 

This was a suit on a policy of insurance un- 
derwritten by the defendants, a corporation 
established in Connecticut, by a legislative 
act, and composed of citizens of that state, 
by which the plaintiff [Thomas Flanders], 
a citizen of New Hampshire, was insured 
3000 dollars on his house, barn, furniture, 
library, &c. against losses by fire. The de- 
fendants had entered a general appearance. 
A question arose at the bar upon a motion 
to dismiss the suit for want of jurisdiction, 
the defendants not being a corporation in 
the state where the suit was brought, and 
the act of 1789, c. 20, § 11, was cited in sup- 
port of the motion. 

Cushman and Bartlett, for plaintiff. 

E. Cutts and Air. Mason, for defendants. 

STORY, Circuit Justice. By the judiciary 
act of 17S9," § 11, the circuit court has juris- 
diction of suits "between a citizen of the 
state where the suit is brought, and a citi- 
zen of another state." If the case stood 
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singly upon this clause, there would be an 
end of this objection, for this suit falls pre- 
cisely within the description. The case of 
Deveaux v. Bank of U. S., 5 Cranch [9 U. 
S.] 61, has decided, that the jurisdiction at- 
taches in a suit where the corporation, which 
is a party to the suit, is composed of citizens 
of the state, in the same manner as if it 
were against the same persons in their pri- 
vate capacities. In other words, the court 
will look behind the artificial entity, the cor- 
poration, to see who are the persons really 
parties in interest But the same section 
(section 11) goes on to provide, that no civil 
suit shall be brought before the circuit court 
"against any inhabitant of the United States 
by any original process in any other district, 
than that whereof he is an inhabitant, or 
in which he shall be found at the time of the- 
serving the writ" Upon this principle, there 
may perhaps be difficulty in averring, that 
the present corporation has any inhabitancy 
or commorancy at all. But it is averred in 
the writ, that it is composed of citizens or 
Connecticut, and of course of persons having 
an inhabitancy there. The objection would 
therefore be fatal, if it had been interposed 
in the first instance. But it has been uni- 
formly held, that this clause does not per se 
oust the jurisdiction, but is a privilege given 
to the defendant, of which he may avail 
himself at a proper time, or which he may 
waive at his pleasure. The entering of an 
appearance generally has been held to be a 
waiver of it, and an admission of a due 
and effectual service to compel the party to 
answer. Pollard v. Dwight, 4 Cranch [8 U. 
S.] 421; Knox v. Summers, 3 Cranch [7 U. 
S.] 496; Logan v. Patrick, 5 Cranch [9 U. S.] 
28S-; HaiTison v. Rowan [Case No. 6,140];. 
Gracie v. Palmer, 8 Wheat [21 U. S.J 699. 
In the present case, a general appearance 
has been entered, and steps taken towards 
the trial of the cause, as a cause rightfully 
in court I think, therefore, the motion 
must be overruled. Motion overruled ac- 
cordingly. 

Case !N"o. 4,853. 

FLANDERS v. THOMPSON et al. 

[3 Woods, 9.] i 

Circuit Court, D. Louisiana. Nov., 1876. 

Trusts— Judgment Creditor of Trustee — Re- 
sulting Trust— Bona Fide Purchaser. 

1. A judgment creditor is not a bona fide pur- 
chaser who as such is protected against a re- 
sulting trust 

2.- Where B, holding trust funds, invested 
them in real estate and took the title in his own, 
name, and was afterwards compelled, by order 
of court, to convey the property so acquired to 
the party entitled to the money: Bdd, that a 
creditor of B, who had recovered and recorded 
judgments against him long before the latter 
took title to the property, could not, under the 
jurisprudence of Louisiana, acquire a lien there- 
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on superior to the equities of the party with 
whose money the property had been paid for, 
and to whom it had been conveyed by order of 
this court 

W. W. Howe, for petitioner. 
Sain'l B. Blanc, for defendants. 

WOODS, Gircuit Judge. The question pre- 
sented by this case is whether, under the ju- 
risprudence of Louisiana, a trustee holding 
trust funds, and against' whom there stand 
recorded judicial mortgages, can pay off such 
mortgages by investing the trust funds in 
real estate in his own name, and thus subject- 
ing it to the lien of the judicial mortgages so 
recorded.. The facts were these. In the 
year 1369 the defendant, Edward Thompson, 
recovered in the fourth district court for the 
parish of Orleans, two judgments against 
one H. S. Bell, amounting in the aggregate to 
§072, and in the same year had them placed 
on record in the mortgage office of said par- 
ish. Afterwards, in 1S74, Bell was appointed 
assignee in bankruptcy of one J. W. Ohamp- 
lin. Certain assets of the bankrupt estate 
having come to the possession of Bell, in July, 
1875, he invested them in two lots in the city 
of New Orleans, and took the deed therefor 
in his own name. These facts having been 
brought to the notice of the bankrupt court, 
Bell was in November, lo/6, removed as as- 
signee and Benj. P. Flanders appointed in his 
stead, and Bell was ordered to convey the 
said lots purchased with the means of the 
bankrupt estate to Flanders the new as- 
signee, which he did. Thompson, by virtue 
of his judgments against Bell, recorded in 
1860, now claims that he has a lien for the 
amount thereof on the property purchased 
by Bell and by him conveyed to Flanders, 
and that his judgments ought to be first paid 
out of the proceeds of their sale. Under the 
general system of equity jurisprudence, a 
claim so unconscionable and so bare of equity 
would not be listened to. 

The purchase by Bell, with the money of 
the bankrupt estate, subjected the property, 
though standing in the name of Bell, to a re- 
sulting trust in favor of uie bankrupt estate: 
Perry, Trusts § 128; Trench v. Harrison, 17 
Sim. Ill; Gaines v. Chew, 2 How. [43 XJ. S.J 
619; McDonogh v. Murdoch, 15 How. [56 U. 
S.] 367. This same doctrine is recognized in 
Louisiana: Hall v. Sprigg, 7 Mart [La.] 244; 
Rhodes v. Hooper, 6 La. Ann. 357; Gian- 
noni v. Gunny, 14 La. Ann. 632; Livingston 
v. Morgan, 26 La. Ann. 646. The doctrine has 
been recognized and applied by the bank- 
rupt court in this case, and Bell, who took the 
title in his own name to real property pur- 
chased with the money of the bankrupt es- 
tate has been compelled to convey to the as- 
signee. 

Now, the question is, does a judgment cred- 
itor of Bell who credited him long before he 
became assignee or acquired title to the prop- 
erty in question, and who has parted with 
nothing on the strength of Bell's apparent 



ownership of the property; does such a cred- 
itor stand in any better plight than Bell him- 
self? 

A judgment creditor is not a bona fide pur- 
chaser who is protected against a resulting 
trust Story, Eq. Jur. § 410, note;' Burgh v. 
Burgh, Cas. t Finch, 28; Ex parte Howe, 1 
Paige. 125; Keirsted v. Avery, 4 Paige, 14; 
Towsley v. McDonald, 32 Barb. 611; Moyer v. 
Hinman, 13 N. Y. ISO; Rodgers v. Bonner, 45 
N. Y. 379; Birchard v. Edwards, 11 Ohio St 
84; State Bank v. Campbell, 2 Rich. Eq. 179; 
Dunlap v. Burnett^ 5 Smedes & M. 702; Mon- 
ey v. Dorsey, 7 Smedes & M. 15; Dozier v. 
Lewis, 27 Miss. 679; TVatkins v. Wassell, 15 
Ark. 73; Thomas v. Kennedy, 24 Iowa, 397. 

But it is claimed for defendant that by 
the jurisprudence of this state as settled by 
the Code and the decisions of the supreme 
court, he in whose name the title is recorded 
must be held to be the owner as to third per- 
sons, and the latter are never required to 
look beyond the records. This may be true so 
far as it applies to bona fide purchasers or 
to creditors who become such after the paper 
tiller has passed to their debtor. But, as we 
have seen, Thompson is not a bona fide pur- 
chaser, nor is it claimed that the debt due 
him was contracted by Bell while the latter 
held the paper title to the property in ques- 
tion. To yield to the doctrine claimed by 
defendant would be to overturn the law of 
resulting trusts which is as firmly established 
in Louisiana as anywhere else. Livingston 
v. Morgan, supra, and other cases above 
cited. The right of the defendant to enforce 
his judicial mortgage upon the property in 
question is based on article 3328 of the Civil 
Code, which declares that "the judicial mort- 
gage may be enforced against all the immov- 
ables which the debtor actually owns or 
may subsequently acquire." It is very clear 
that Bell never was the actual owner of the 
property purchased with the funds of the 
bankrupt estate. He was the apparent own- 
er only. For when the bankrupt court as- 
certained the facts about his purchase of the 
property it compelled him to convey it to 
the bankrupt estate. 

The defendant relies upon a number of 
cases decided by the supreme court of Louis- 
iana, but none of them seem to me to be in 
point. The case of Tulane v. Levinson, 2 La. 
Ann. 787, is supposed to be conclusive of the 
point under discussion. In mat case George 
F. Barney was the owner of a lot On the 
19th of March, 1842, he conveyed the lot by 
public act to Jacob G. Bartlett The deed 
was not recorded in the office required by 
law in order to give effect to its inscription. 
A judgment was obtained against Barney 
on the 28th of April, 1842, and recorded in 
the proper office on the 3d of May following. 
The property was sold on an execution is- 
sued upon this judgment, and purchased by 
Tulane, and the court held uie title of Tu- 
lane was. good. Now, in that case the debt 
on which the judgment was rendered had 
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been contracted while the legal and equi- 
table title was in Barney. Barney was the 
actual owner. His deed to Bartlett never* 
took effect. Bartlett had an equity and the 
judgment creditor an equity, and the court 
merely decided that in such a case the legal 
title should prevail. In other words, the de- 
cision is that when one holding the legal 
title to property contracts debts which are 
in suit, and reduced to judgment, his proper- 
ty is liable to seizure on the judgment when 
obtained unless he has divested himself of 
title by an effectual conveyance. In the case 
under consideration, Thompson has not the 
shadow of an equity. His claim is the naked 
claim that his judgment recorded years be- 
fore Bell was ever appointeu assignee should 
be paid out of the funds of the bankrupt es- 
tate which Bell had misappropriated. 

But it seems to me that the case of Tulane 
v. Levinson is fairly offset by the later case 
of Scott v. Hayden, 9 La. Ann. 33C. In this 
case Hayden held the legal title to certain 
real estate. Hennen had recovered judg- 
ment against Hayden and had it recorded, 
and the question was whether the judgment 
was a lien upon the share of Mrs. Hayden's 
succession in the property, the same having 
been acquired during the community, and 
nothing appearing upon the record to show 
that the succession had any interest in the 
property. The court held that the registry 
of the judgment created a judicial mortgage 
on Hayden's share and not on the share be- 
longing to Mrs. Hayden's succession. This 
case is later than the case of Tulane v. Levin- 
son. 

I am unable to come to the conclusion that 
the jurisprudence of this state would sanc- 
tion so unjust and inequitable a claim as that 
set up by the defendant. His claim to be 
paid out of the proceeds of this sale of the 
property cannot be allowed. 
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FLANDERS v. TRIPP et ah 

[2 Lowell, 15.] i 

District Court, D. Massachusetts. April, 1S71. 

Pilotage— Disabled Vessel. 

1. A vessel that is within pilotage ground, but 
disabled so that she cannot get into port with- 
out steam, is not bound to accept the offer of 
a pilot, or pay his fee. 

2. A pilot is not bound to take charge of a 
disabled vessel for the usual pilot's fee. 

[This was a libel in admiralty by John W. 
Flanders against George F. Tripp and 
others.] On the 5th of October, 1809, the 
respondent's ship, General Scott, on her re- 
turn from a whaling voyage, was forced on 
shore near her home port of New Bedford, 
but was got off by her crew, and came to 



i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
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anchor near Round Hill light. The libellant, 
who was a branch pilot at New Bedford, 
saw the vessel at anchor, and went from that 
city with other persons such as usually visit 
a returning whaler, and was the first pilot 
that boarded the vessel. He found the mate 
in command, who informed him that the 
master had gone to town for a steamer and a 
pilot, and that the ship was unable to pro- 
ceed without steam, by reason of an injury 
to her rudder. Some time afterwards the 
master came down with a steamer and a 
pilot, and the vessel was brought up to her 
wharf in safety. Whether or not the libel- 
lant actually served as pilot, or only offered 
his services and was refused, was the prin- 
cipal dispute of fact; though the extent of 
the injury to the rudder was not fully agreed. 

G. H. Palmer, for libellant. By the laws 
of Massachusetts, the libellant has earned his 
fee, whether his services were accepted or 
rejected. St 1S62, c. 176; Smith v. Swift, 
8 Mete. [Mass.] 329; Martin v. Hilton, 9 
Mete. [Mass.] 371; Hunt v. Carlisle, 1 Gray, 
257; The America [Case No. 289]; Com. v. 
Ricketson, 5 Mete. [Mass.] 412. 

C. T. Bonney, for respondents. This ship 
was a wreck, and therefore not bound to ac- 
cept the offer of a pilot The master had, 
in fact, engaged a pilot before the libellant 
arrived. 

LOWELL, District Judge. The facts of 
this case are not far to seek. The libellant 
boarded the ship in the hope of being the 
first pilot to reach her; and he was so; but 
the mate refused to employ him, alleging 
that the ship was not fit to be navigated by 
the power of her sails alone, and that the 
master had gone on shore for a pilot and a 
tug; which was true. The libellant made 
continual claim, so to speak; but his right 
to recover depends not upon a 'quantum 
meruit, for he rendered no services at the 
request or with the consent of the agents 
of the respondents, but upon his statute right, 
as being the first pilot to offer. 

It is admitted to be the general rule, that 
the pilot who first offers his services to an 
inward-bound vessel, of the class mentioned 
in the law, has the first right, which the 
master may disregard, but under pain of 
paying the fee, as a debt recoverable against 
him or his vessel or owners in a civil suit 
St 18C2, c. 17G, Sched. 5; Com. v. Ricketson, 
5 Mete. [Mass.] 412; The America [Case No. 
289]; Ex parte McNiel, 13 Wall. [80 U. S.] 
236. The respondents insist that there is an 
implied exception of vessels which cannot 
be navigated by the pilot without further 
assistance in the nature of a salvage or 
quasi' salvage service. Upon this point 1 
have not been referred to any decisions of 
the Massachusetts courts, and must there- 
fore decide it upon my best judgment of the 
true intent of the statute. The better opin- 
ion is, that pilots are not bound to take 
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charge of a wrecked or disabled vessel' for 
the established pilotage fee, because such 
vessels require for their successful naviga- 
tion more than the ordinary skill, labor, and 
risk that pilots impliedly contract to give in 
return for that fee. They may, therefore, 
decline to act in such cases, if the master in- 
sists that he will only pay them wages: The 
Frederick, 1 W. Rob. Adm. 17. There are 
many other cases on the subject of pilots as 
salvors which virtually decide the same point, 
among the more important of which are 
Hobart v. Drogan, 10 Pet [35 TJ. S.] 108; 
The Wave [Case No. 17,297]; on appeal 
[Id. 17,300]; Hope v. The Dido [Id. 6,679]; 
Lea v. The Alexander [Id. 8,153]; The Jonge 
Andries, Swab. 226; on appeal, 11 Moore, P. 
C. 313; Dexter v. The Richmond [Case No. 
3,865]; The Hebe, 2 W. Rob. Adm. 530; The 
Susan [Case No. 13,630]. 

Some apparent discrepancies in the judg- 
ments of different courts may be reconciled 
by the consideration, that a pilot, .once en- 
gaged on board a vessel, has become bound 
to render his best services, and is under an 
obligation, for the time being, somewhat 
analogous to that of the master; but before 
his engagement he is merely an officer ap- 
pointed by public authority, enjoying a mo- 
nopoly, and undertaking to render certain 
specified services, at whatever inconvenience 
short of imminent danger to his life, for a 
reward which the governing body has seen 
fit to prescribe as sufficient to compensate 
him. Such a person is not to set up the 
state of the weather, or any consideration of 
that sort, as making him a salvor; but to 
say that he is bound by his official position 
to do something entirely different from the 
duty which the very nature of the office points 
out, as, for instance, to tow the ship into 
port, without further compensation than a 
pilot's wages, cannot be maintained, and is 
not supported, hy the weight of authority. 
The decision of Judge Betts in The Wave, in 
which the subject was very fully and ably 
discussed, was reversed by the circuit court 
on the single ground that a statute of New 
York made it the duty of pilots to assist ves- 
sels in distress, and provided for an extra 
compensation, though not for salvage. The 
Wave v. Hyer [Case No. 17,300], Two other 
cases in the same volume recognize the true 
doctrine that if pilots, not already engaged, 
are asked to perform duty which is not only 
pilotage, but something more, they are en- 
titled to more than the pilot's fee. Hope v. 
The Dido [supra]; Lea v. The Alexander 
[supra]. What was done with the statute in 
the former of these cases, which appears to 
have arisen within the jurisdiction of New 
York, I do not know. As I find nothing, in 
the statute law of this state that requires 
pilots to assist vessels in distress, or pro- 
vides for any special mode of compensation 
in such cases, I consider that the general 
rule holds here, that they are not bound to 
be salvors, without salvage compensation. 



. I am of opinion that the rule is reciprocal, 
and that as a pilot is not bound to take upon 
himself the duty of a salvor of a disabled 
vessel, without the advantages of that posi- 
tion, so a ship which stands in need of a 
salvage service is not bound to accept the 
offer of pilotage, if her need is for some- 
thing more, which the pilot cannot supply. 
In this case, the General Scott would prob- 
ably have been safe at her wharf long be- 
fore the libellant discovered her, had it not 
been for the- disaster which obliged her to 
anchor and wait for a steamer; and the 
master had actually engaged both a steamer 
and a pilot, though they had not yet reached 
the vessel. Under the circumstances, the of- 
fer to pilot the ship was an offer to do what 
no one could do until the ship was either 
repaired or taken in tow. If the ship had 
been coming up in tow, but without a pilot, 
or if the master had engaged a steamer, 
but not a pilot, the case might be different I 
hold, therefore, that this ship was not bound 
to accept the offer of a pilot, under the pen- 
alty of paying his fee if his services were re- 
fused. 



Case Mo. 4,855. 

Ex parte FLANNAGANS. 

In re CHAMBERLAINES. 

[2 Hughes, 264; i 12 N. B. R. 230; 14 Am. 
Law Keg. (N. S.) 688; 4 Am. Law Rec. 304.] 

District Court, E. D. Virginia. May 7, 1S75. 

Consignment of Goods on Sale— Right of Con- 
signor to Evidences of Debt Taken for 
the Goods— Bankruptcy of Consignee. 

1. A consignment of goods under a special 
contract, in which the consignee gives his ac- 
ceptances for their value, payable partly at 
sight and partly at a future day, and agrees to 
account for the whole price, to guarantee the 
sales, and to receive a commission of ten per 
cent., with other stipulations, making him pri- 
marily liable for the price of the goods, falls 
within the principle of Ex parte White (In re 
Nevill) 6 Ch. Apj>. 397, and is a consignment on 
sale, as distinguished from a consignment on del 
credere guarantee. 

2. Though a consignor may reserve a special 
property in goods consigned until bills of ex- 
change, drawn for their price, are paid to the 
bill-holders, yet he cannot, in a consignment on 
sale to a consignee, in which no such special 
property is reserved to protect bills drawn upon 
the consignee for their price, reserve a special 
property in notes and accounts, which the con- 
signee may take for the goods, from persons to 
whom the consignee may sell them, as against 
other creditors of the consignee, who goes into 
bankruptcy. 

This case is beard on the petition of B. C. 
Flannagan & Son against the assignee of R. 
& H. Chamberlaine, bankrupts, claiming a 
special property in certain claims and ac- 
counts held by the assignee. 

The facts of the case are stated by the 
judge in his decision, -which was as follows: 
During the year 1S73, B. C. Flannagan & 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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Son, manufacturers, of Charlottesville, Va., 
had dealings with R. & H. Chamberlaine, 
commission merchants, of Norfolk, in a ma- 
nure called the Stonewall Fertilizer, under 
the following contract, made on the 6th of 
December preceding: 

"December 6th. We propose to give you 
the entire agency for Stonewall Fertilizer, 
at Norfolk, and for the state of North Caro- 
lina, Raleigh excepted, on condition you 
push the sales and have a proper man to 
look after it, and to allow you a commission 
of ten per cent for sales and guarantee. 
We to draw on you at sight or short time 
for $30 a ton. The price to be sold at is 
$65 in Baltimore. For balance, after pay- 
ing $30, you to give your acceptances, say 
payable 1st December, 1S73; accounts to be 
rendered and settlements after the selling 
season is over. No charge to be made for 
storage during the season. Any guano left 
over and not sold is to be at the risk and 
on our account. Respectfully, B. C. Flanna* 
gan & Son. 

"3Iessrs. R. & H. Chamberlaine, Norfolk. 

"P. S. We agree to furnish the guano de- 
livered in Baltimore, 100 tons to be deliv- 
ered in January, 1873, and balance as or- 
dered by you. We will ship in lots to any 
point you may direct B. C. Flannagan & 
Son." 

Across the face of the above: "Accepted, 
December 6th, 1S72. R. & H. Chamber- 
laine." 

On the 7th January, 1S74, at the solicita- 
tion of B. C. Flannagan, R. Chamberlaine 
met him in Richmond for a conference, 
when they signed the following paper, which 
was drawn by Flannagan, and which Cham- 
berlaine with difficulty and reluctance as- 
sented to. 

"January 7th. Whereas R. & H. Cham- 
berlaine have sold as agents for B. C. Flan- 
nagan & Son, their Stonewall guano, during 
the spring of 1873, according to contract be- 
tween them, dated December 6th, 1872, to 
which reference is hereby made; they hav- 
ing guaranteed said sales, and whereas, ac- 
cording to the terms of said contract, the 
balance due from said Chamberlaine to said 
Flannagan was due and payable December 
1st, 1S73, but owing to the failure of plant- 
ers, to whom said Chamberlaine sold, to 
comply with their terms of purchase, the 
said Chamberlaine has found it impossible 
to meet his said acceptances at maturity, 
and in consequence some of them have gone 
to protest The said Flannagan, in order 
to assist the said Chamberlaine and give 
more time for his collection from planters, 
has this day taken from the said Chamber- 
laine sundry acceptances, dated this day, 
and maturing at an interval of ten days run- 
ning to 130 days inclusive, the proceeds of 
which he agrees and binds himself to use in 
payment of said protested acceptances. And 
as a further assistance to the said Chamber- 
laine, the said Flannagan agrees that if the 



said Chamberlaine finds it impossible to 
meet the said several acceptances, dated 
January 7th, at maturity, the said Flanna- 
gan will further assist him by a renewal 
of same, and will not allow them to be pro- 
tested. The said Chamberlaine for his part 
agrees and binds himself to use all due dili- 
gence in collecting from the parties to whom 
he sold as agent of the Stonewall, and apply 
all proceeds from said parties strictly to the 
payment of the said acceptances, dated Jan- 
uary 7th. It being understood and agreed 
that such collections are held by him as 
agent only, and belong properly to the pay- 
ment of said acceptances aforesaid, he hav- 
ing sold as agent with the guarantee of 
payment B. C. Flannagan & Son. R. & 
H. Chamberlaine." 

The renewed acceptances were, ten of $1,- 
500 each, and one of $1,000. This latter ac- 
ceptance and one for SI, 500, which two were 
the first to mature, were paid by the Cham- 
berlaines. Those still remaining unpaid are 
for the aggregate sum of $13,500. The books 
of the Chamberlaines show that the amount 
of their actual indebtedness for the fertili- 
zer, on the 27th April, 1S74, was $13,143.59, 
exclusive of interest They owed the Flan- 
nagans $368.09 on a cotton transaction which 
had no connection wtih the fertilizer. The 
amount of the outstanding accounts held by 
the Chamberlaines against planters for the 
fertilizer, on April 27th, 1S74, was $13,974.- 
04. The Flannagans brought an action at 
law on the acceptances in the summer of 
1874. The effect of their suit was such, 
that in October, 1S74, the Chamberlaines 
filed their petition in bankruptcy; and the 
suit stands suspended in the court of law. 
Under a consent order of this court in this 
case, the assignee in bankruptcy has been 
allowed to employ an agent for the collec- 
tion of the debts due by planters for the 
fertilizer, who has made some collections. 
The unpaid claims against the planters for 
fertilizer will be of slow collection, and will 
not realize, by a considerable percentage, 
the amount due upon them. The Flanna- 
gans now come in by petition, setting forth 
the two contracts that have been described, 
and the condition of facts recited, and claim- 
ing not only that the Chamberlaines are 
bound for the amount of the unpaid ac- 
ceptances, on which they have sued, but 
that the notes, accounts, and claims which 
the Chamberlaines held against the planters 
for the fertilizer, and which have passed to 
the custody of the assignee in bankruptcy, 
shall be turned over to themselves for col- 
lection; that when collected by themselves 
the amount realized from these claims shall 
be credited on the amounts due on the 
Chamberlaines* acceptances; and that the 
debt of the Chamberlaines shall be treated 
as a fiduciary debt, and dealt with as such 
in considering the petition of the Chamber- 
laines for discharge. The questions aris- 
ing upon the two contracts are chiefly im- 
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portant with reference to the petition of the 
bankrupts for a discharge, though that pe- 
tition is not yet before the court for hearing. 

W. W. Old, for petitioners. 
John S. Tucker, for assignee, 

HUGHES, District Judge. The questions 
to be decided are these, viz.: 1st. Were the 
shipments of this fertilizer under the con- 
tract of December 6th, 1872, a mere consign- 
ment on a del credere guarantee, or were 
they on sale? 2d. If on sale, did the ship- 
ments pass the whole property in the ferti- 
lizer to the Chamberlaines, or was there a 
special property reserved constituting in fa- 
vor of the Flannagans a preferred claim up- 
on the proceeds of the fertilizer in the hands 
of the Chamberlaines? 

1st It is clear that the contract of Decem- 
ber Oth, 1872, did not provide for consign- 
ments to the Chamberlaines as ordinary fac- 
tors, for sale on the usual commissions. Nor 
did it provide for consignments upon the or- 
dinary del credere commission of guarantee. 
Had it done either of these things, the well- 
settled law, either of simple or del credere 
agency, would have clearly determined the 
rights and liabilities of the parties. 

But these consignments were not made up- 
on any sort of implied contract They were 
made upon an express contract, definite in 
terms, written and mutually signed. "We 
cannot therefore go out of such a contract to 
the law of general consignments, or of del 
credere agencies, to ascertain the rights and 
liabilities arising from their own stipula- 
tions, of these parties. It is only when there 
is no special contract that the general law of 
agency applies between consignor and con- 
signee; for it is always competent for per- 
sons in this relation to contract according to 
their pleasure, and thus vary or restrict, or 
enlarge, the general liabilities implied by the 
law in absence of express contract Story, 
Ag. § 334. 

What were the provisions of the contract 
of December 6th, 1872? The Chamberlaines 
were to be responsible for all the sales of the 
fertilizer which they should make. They 
were to be themselves primarily responsible. 
They were to discharge this responsibility 
by acceptances payable at sight or on short 
time as to, part, and at a future day as to the 
residue of the price* of the fertilizer. They 
were to have a commission of ten per cent, 
not on their own sales, but on the price of 
the article fixed in advance by the consign- 
ors. They were, at the end of the season of 
business, to be credited with so much of the 
article as should then remain on their hands. 
They were not to charge storage upon the 
fertilizer, but if any of it remained on hand 
after the season was over, they were then to 
be entitled to storage on such surplus. In the 
contract, the terms "agency," "guarantee," 
and "commission" are used, implying that 
-the parties considered that in the transac- 



tions about to be made they should hold the 
relation to each other of principal and agent 

The question is whether this contract con- 
stituted the Chamberlaines purchasers of the 
fertilizer, or merely agents for its sale on a 
del credere guarantee. If the contract in its 
terms really constituted them purchasers, the 
use of words implying that they were agents 
does not change the fact "Persons may 
suppose that their relationship is that of 
principal and agent when in point of law it 
is not" Ex parte White, In re Nevill, 6 Ch. 
App. 403. If the consignments were a sale, 
they were a final saje as to the portion of 
the fertilizer which should be disposed of 
during the season by the Chamberlaines; 
and, as to the portion remaining over at the 
end of the season, they were consignments 
on "sale or return." 

Upon the authority of the case of Ex parte 
White (In re Nevill), above cited, and of sec- 
tion 215, Story's Agency, about to be refer- 
red to, I think the consignments were a sale, 
and not a shipment on a del credere guaran- 
tee. For here the obligation of the Cham- 
berlaines to pay for the fertilizer at a fixed 
price, and a fixed time, was clearly estab- 
lished by the contract They were primari- 
ly liable to the Flannagans for the fixed 
price on their acceptances. They might sell 
to planters at a different price so far as the 
obligation imposed by the contract was con* 
cerned. If the planters were to be liable to 
the Flannagans at all, they were to be so on* 
ly secondarily. The Flannagans looked to 
the Chamberlaines only, and did not know 
the planters in the whole transaction. 

The now well-settled law of del credere 
guarantee is that the factor is not the pri- 
mary debtor; that his engagement is merely 
to pay the debt 'if it is not punctually paid 
by the person to whom he sells; that he 
stands more in the character of a surety 
than a debtor; and that he is not liable to 
pay the debt until ther^ has been default 
by the person who buys from him. Story, 
Ag. § 215, citing numerous English and 
American cases. Can it be pretended that 
the stringent contract of December 6th left 
the Chamberlaines in the secondary and 
optional relation to the Flannagans thus 
described, in respect to the article which they 
paid for as it arrived with their accept- 
ances? Lord Justice Melish, in Ex parte 
White (In re Nevill), distinguishes between 
consignments on del credere guarantee and 
those on sale in the following explicit lan- 
guage: "If the consignee is at liberty to sell 
at any price, and to receive payment at any 
time he likes, but is bound, if he sells the 
goods, to pay the consignor for thein at a 
fixed price and at a fixed time, in my opinion, 
whatever the parties may think, their rela- 
tion is not that of principal and agent. The 
contracts of sale which the consignee makes 
with the persons who purchase from him 
are not contracts made on account of his 
principal, for he is to pay a price which may 
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be different, and at times -which may be 
different from those fixed by these contracts. 
He is not guaranteeing the performance by 
the persons to "whom he sells, of their con- 
tract with him, which is the proper busi- 
ness of a del credere agent; but he under- 
takes to pay a certain fixed price for the 
goods, at a certain fixed time, to his prin- 
cipal, wholly independent of what the con- 
tract may be which he makes with the per- 
sons to whom he sells; and my opinion is 
that, in point of law, the alleged agent in 
such a case is making, on his own account, 
a contract of purchase with his alleged prin- 
cipal, and is again reselling." 

The Flannagans themselves treated the 
consignments as a sale to the Chamberlaines. 
After the acceptances, which they received 
under the contract of December, 1872, had 
matured, and been protested, they did not 
treat the Chamberlaines as their debtors on 
open account, in the direct character of 
guarantors of the sales which had been made 
to planters, but they treated them as direct- 
ly indebted on the acceptances which re- 
mained unpaid. If the Chamberlaines had 
been guarantors only, their liability would 
not have been fixed until after proper means 
of collecting the dues from planters had been 
exhausted. But the Flannagans declined 
to look to them in that character. They 
treated them as already indebted, and dealt 
with the unpaid acceptances as the evidence 
of their indebtedness. 

Even supposing the Flannagans, by the 
terms of the contract of December, 1872, 
to have reserved for themselves the option 
of treating the Chamberlaines either as 
agents or as purchasers at pleasure, yet, by 
the contract of January, 1S74, they availed 
themselves of this option, and did elect to 
treat them as purchasers; for they accepted 
a novation of new acceptances in place of 
the old ones for the whole value of the fer- 
tilizer not yet paid for. It is true that the 
Flannagans did, to the latter contract pro- 
viding for the novation, append a clause in 
the following words, viz.: "It being under- 
stood and agreed that such collections are 
held by Chamberlaine as agent only, and 
belong properly to the payment of said ac- 
ceptances, having sold as agent with his 
guarantee of payment." But the most that 
can be claimed for this stipulation in deter- 
mining the question whether the consign- 
ment was upon purchase or guarantee, is 
that it preserved to the Flannagans the op- 
tion of electing afterwards, and a second 
time, whether to rely upon the new accept- 
ances for payment of the moneys due them, 
or to resort to the notes and accounts due 
from the planters. Supposing this right of 
choosing between these alternatives to have 
bc*en reserved, still, even in that case, the 
choice of the Flannagans. thus reserved, was 
made in the summer of 1874, when, instead 
of going against the planters as first liable 
to them before the Chamberlaines were so 



as guarantors, they ignored the planters, and 
brought suit against the Chamberlaines on 
their acceptances. 

If the Chamberlaines were liable as pur- 
chasers, then the Flannagans had a right 
to sue them on their acceptances. If they 
were not liable as purchasers, but only as 
guarantors, then they could have been sued 
only after the remedy against the planters 
had been exhausted, on open account 

Upon the whole case, therefore, I am of 
opinion that not only did the contract of De- 
cember, 1872, and the transactions of 1S73 
under it, make the Chamberlaines purchasers 
instead of agents, but the Flannagans, in the 
contract of January, 1874, and in the suit 
brought in the summer of that year, them- 
selves elected to treat them as such, and com- 
mitted themselves to that view of the con- 
tract. 

It may be admitted that if the terms used 
in the writing of January* 1874, had been 
employed in that of December, 1872, it would 
have been difficult to resist the conclusion 
that the consignments made under it were 
to the Chamberlaines as agents and not as 
purchasers. But the second contract came 
too late to have any effect upon the deal- 
ings. If the original paper of December. 
1S72, provided for a sale, and the transac- 
tions under it were those of sale and pur- 
chase, then the contract of January, 1874, 
made after all the dealings were over, could 
not, by any language put into it, change their 
character already fixed and determined. 
Nor could the agreement of the Chamber- 
laines in January, 1874, to apply then* col- 
lections from the planters to the payment 
of the acceptances, change the previously 
fixed fact that they were purchasers, if they 
really were so. That agreement was a mere- 
ly voluntary one to comply with an obligation 
of honor. 

2d. Having concluded that the consign- 
ments of the Flannagans to the Chamber- 
laines were made to the latter in the charac- 
ter of purchasers, and not of agents, it is 
next to be inquired whether the sale was 
absolute or qualified. The principle of the 
leading case of Jenkyns v. Brown, 14 Q. B. 
496, is that when a consignment is made, 
and bills of exchange are drawn for the value 
and bills of lading are sent to a third person 
to be delivered on payment of the bills of 
exchange, a sale is made, in which a general 
property passes to the consignee, and a spe- 
cial property is reserved by the consignor 
until the payment of the value. In other 
'words, a sale may take place on a consign- 
ment, although a special property in the 
thing consigned be reserved by the consignor. 

In the leading case of the Bank of Ireland 
v. Perry, D. B. 7 Exch. 14, it is decided that 
where a consignor reserves a special prop- 
erty in the goods consigned, that special 
property follows the goods in favor of the 
holder of bills of exchange drawn against 
them, when the consignee goes into bank- 
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ruptcy or composition. The principle on 
which the hill-holder is allowed the benefit 
of this special property, as against other 
creditors of the insolvent, is explained by 
Bisxmam, in his recent tract on Contracts 
in Rem, to be that under the original con- 
signment a jus in rem in the goods is ac- 
quired by contract, as against the world, 
by the drawer of the bills in favor of himself 
and the persons holding the bills for him; 
and, that being a jus in rem against the 
world, this special property follows the goods 
into the hands of assignees or trustees of 
an insolvent consignee. If this principle 
be not yet conceded in courts of law, it fully 
obtains in courts of equity, and must be ap- 
plied in this court. 

I think that the intention of the Flanna- 
gans to reserve a special property in the pro- 
ceeds of the fertilizer sold by the Chamber- 
laines to planters is too plain to be denied. 
But was that intention effected? The prin- 
ciple of the two cases just cited is that 
the consignor may reserve a special property 
in the goods consigned, for the protection of 
bills which he himself draws against the 
goods; but they do not go so far as to hold 
that he may reserve a special property 
in favor of himself in bills which his con- 
signee may draw upon sales of the goods 
which the consignee shall make. Courts of 
law have scarcely yet recognized the prin- 
ciple of the cases of the Bank of Ireland 
v. Perry, above cited, and of Ex parte War- 
ing, 19 Ves. 345, and courts of equity have 
not advanced so far as to allow the original 
consignor to bind the proceeds of goods after 
they have been received by the consignee 
and sold to second consignees or purchasers. 
The law would have allowed the Flannagans 
to bind the goods in favor of the holder of 
the drafts drawn by themselves, but it would 
not follow the sale of the goods by the Cham- 
berlaines and bind in favor of the Flanna- 
gans the notes and accounts taken by the 
Chamberlaines. If the -Chamberlaines were 
not acting in their own right and were re- 
sponsible, the concluding clause of the con- 
tract of January 7th, 1874, would bind un- 
doubtedly the notes and accounts due from 
the planters in favor of the Flannagans as 
against the Chamberlaines. But the bank- 
ruptcy of the latter has thrown these notes 
and accounts into the hands of their assignee, 
subject to the rights of other creditors; and 
it would be carrying the doctrine of jus in 
rem too far to hold that the Flannagans have 
a special property in those notes and ac- 
counts, as against general creditors. I am 
bound to decide, therefore, that the Flanna- 
gans have no special property in the notes 
and accounts due from planters forsthe fer- 
tilizer sold by the Chamberlaines, and that 
these choses in action are part of the general 
assets in this cause. 
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FLANNERY v. The ONTARIO. 

[1 Am. Law J. (N. S.) 436; 4 Pa. Law J. Rep. 
312.] 

District Court, E. D. Pennsylvania. Dec. 2, 
1S48. 

Collision — Towing on River — Unwield and 
Excessive Tow. 

[L The number and size of the vessels which 
a tug or steamer takes in tow, and the manner 
of arranging them, should have careful relation 
to her power of regulating their movements, 
and to the nature pf the voyage, the number of 
vessels to be passed or encountered, and the 
facilities of the particular navigation.] 

[2. A steam boat engaged in towing has no 
right, in a narrow river like the Schuylkill, to 
attach three canal boats to each side of her 
guards, while towing four others behind, and, 
in case of collision, she must be held blame- 
worthy for so doing.] 

In admiralty. 

Fish and Hazlehurst, for libellant 
W. G. Smith, for respondent. 

KANE, District Judge, The 'steamer Rap- 
pahannock -was descending the Schuylkill on 
the 12th of June last, having a number of 
canal boats in tow. Three of these were at- 
tached on each side of her guards, and four 
others were towed astern. The steamer with 
her ten boats occupied a space of 1GS feet in 
length, by 128 feet in breadth. The wind and 
tide were with her. She had reached the 
lower part of the river, near the Rope ferry, 
where the channel having six feet of depth 
at half tide, extends over some 450 or 500 
feet in width. At this time the schooner 
Ontario was beating up, and in her imme- 
diate vicinity. Both did what was in their 
power to prevent collision; but in the judg- 
ment of the experienced ship masters, who 
favored me with their advice as assessors, a 
collision had become inevitable. The result 
wasj that the schooner struck one of the 
canal boats in tow of the steamer, and sunk 
her; and this libel is filed by the proprietor* 
of the sunken boat to recover his damages. 

As no blame is imputable to either party, 
other than is implied in this statement of 
the facts, the case would at first seem one 
of those in which by the maritime law each 
party bears his own loss. But, viewed more 
closely, there are . circumstances connected 
with it which might justify the application 
of a still severer rule against the complain- 
ant I readily agree that some of the rules 
which are obligatory on ordinary steamers 
when meeting sail vessels, are inapplicable 
to steam tugs engaged in towing. The su- 
perior control over her movements, which be- 
longs to a steamer, her power to vary or ar- 
rest, or even reverse her course at pleasure, 
and which enable her generally to avoid col- 
lisions, do not belong to the steam tug, which 
gives a secondary impulse to a fleet either 
attached to her sides or following in her 
wake. The momentum of the system, of 
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which, under such circumstances* she forms 
part, may be altogether too great for sudden 
control. In a case, therefore, where the 
steam tug had neglected no precaution, I 
should' be unwilling to hold her liable to the 
same extent or under the same law as a de- 
tached steamer. 

But to exempt herself from liability on this 
score, she must be careful not to heighten 
the risk of herself and others by any want of 
prudence either in the disposition of her con- 
voy or in the manner of navigating it. The 
number and size of the vessels which she 
takes in tow should have careful relation to 
her power of regulating their movements, 
and to the nature of the voyage, the number 
of vessels to be passed or encountered by the 
way, and the facilities of the particular navi- 
gation. On the open bay, or in some of the 
■comparatively unfrequented sounds and in- 
lets of the coast, she may occupy a larger 
space, and move with less anxious caution, 
than in the narrow, eccentric and crowded 
•channel of a river like the Schuylkill. Where 
the voyage is necessarily attended by special 
hazards, she must sedulously avoid enhan- 
cing them. The state of the tide and of the 
wind are to be regarded, because these may 
be such as materially to impair her effective 
power. Where the- channel becomes more 
tortuous or difficult, and other vessels are ap- 
proaching, she should take that position in 
the river which may best allow them to pass 
her, moderate her speed, and stand ready in 
case of emergency to cast off from her guards 
and let her whole train of boats pass astern. 
The steamer in this case, and her train, in- 
cluding the complainant's boat, engrossed a 
much greater portion of the river than they 
had a right to. The wind and tide were 
with them, and the moving mass under their 
influence as well as that of steam, was un- 
doubtedly too great to be at once arrested 
or adequately controlled by any action of 
the steamer's engine. 

The captain of the steamer did his best, no 
doubt, to avert the accident, when he found 
himself close on the schooner; but it is plain, 
also, from the evidence, that the schooner 
could not then escape the collision by any 
effort of seamanship. Without invoking the 
rule, therefore, which denies recourse to the 
libellant where no immediate blame is im- 
putable to the other party, I dismiss the libel 
on the ground that the steam tow was to 
blame in spreading itself so widely over the 
channel. 

The gentlemen who heard the case with 
me, and whose familiarity with the subject 
of our river navigation gives great value to 
their suggestions, have communicated to me 
a few rules, which, if generally observed, 
may in a great degree prevent such accidents 
as the one we have been considering. I 
have, of course, no right to prescribe them 
as imperative: but they seem to me so rea- 
sonable, that as at present advised, I shall 
adopt them for my guidance in cases here- 



after to arise. They will be appended to this 
opinion. 

The decree of the court is for the respond- 
ent, but in consideration of the peculiar cir- 
cumstances, it will not carry costs. 

PER CURIAM. Decree accordingly. 

Rules proposed by Captains Gulager and 
Pedrick, referred to in the foregoing opin- 
ion: 

We have carefully considered the subject 
of the collision occurring upon the river 
Schuylkill, and would respectfully suggest 
the following regulations, as proper to be 
observed in the navigation of that river, 
with the view of diminishing their frequency: 
1. That all steam tow boats, bound up or 
down said river with vessels in tow, be re- 
quired to keep as near the right hand pr star- 
board shore as their respective drafts of wa- 
ter will permit By this arrangement ves- 
sels bound up the river in tow of a steam 
boat, will keep nearest the eastern shore, and 
those bound down to the west; leaving the 
mid-channel for sailing vessels. 2. That in 
consequence of the general narrowness of 
the channel of the Schuylkill, steam tow boats 
should avoid placing more than one vessel on 
each side or abeam, but shall tow the re- 
mainder astern. 3. That sailing vessels be 
prohibited from passing between the tow 
boats so employed and the shore they occupy, 
as above mentioned. 4. And as it frequently 
occurs, that several vessels bound in the 
same direction are obliged to pass near to 
each other when sailing on opposite tacks, 
beating to windward in narrow channels, 
and much damage by collision takes place 
in consequence of neither vessel being will- 
ing to lose ground by giving way; we rec- 
ommend that the law of the English waters 
be adopted in such cases, viz: That the ves- 
sel on the starboard tack keep her wind, or 
not alter her course; but the vessel passing 
her on the opposite or larboard tack, shall if 
necessary keep away, and pass astern of the 
vessel first mentioned. Respectfully submit- 
ted, C. Gulager. S. Pedrick.. 



Case Wo. 4,857. 

The FLASH. 

[1 Abb. Adm. 67.] i 

District Court, S. D. New York. Dec, 1847. 

Affreightment— Performance within a State 
— Libel ix Rem for Refusal to Receive 
oh Deliver Cargo. 
1. The master of a New York vessel con- 
tracted, at the port of New York, to transport 
a cargo across the East river to Brooklyn,— a 
voyage less than a mile in length, but across 
tide waters. He took a part of the cargo on 
board, but afterwards refused to take on the 
residue, or to deliver that already laden. Held, 
that an action in rem would lie both for the 
refusal to receive on board and the refusal to 
deliver; notwithstanding that the contract was 

i [Reported by Abbott Brothers.] 
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made in the home port, and for a voyage of so 
local a character, and notwithstanding that only 
a portion of tie goods were received on board. 
[Cited in Oakes v. Richardson, Case No. 10,- 
390; The Williams. Id. 17,710; ' Scott v. 
The Ira Chaffee, 2 Fed. 403.] 
2. By the general law maritime, the vessel is 
bound ~to the shipper for the performance of a 
contract of affreightment made with the mas- 
ter, whether by charter-party, by bill of lad- 
ing, or by parol. 
[Cited in The Aberfoyle, Case No. 1G; Scott 
v. The Ira Chaffee, 2 Fed. 403; The Monte 
A., 12 Fed. 333.3 

This was a libel in rem, by William 
Churchill against the schooner Flash, to re- 
cover damages for the non-fulfilment of a 
contract of affreightment 

The libel alleged that an agreement was 
made by the master of the schooner with the 
libellant, to take on board the vessel, at 
her wharf in this city, a. cargo of bricks, 
thirty-five thousand in number, and to trans- 
port them over tide waters,— namely, across 
the East river to the city of Brooklyn,— for 
a stipulated freight; that the vessel re- 
ceived on board eight thousand of the bricks; 
that the master had refused to deliver such 
part to the libellant, pursuant to the ship- 
ping contract; and that he left on the wharf 
in the city of New York the residue of said 
cargo, which had been delivered there by 
the libellant, ready to be taken on board* 
and had refused to receive and transport 
them according to the contract of affreight- 
ment 

The claimant, who was the owner of the 
vessel, demurred to the libel upon two 
grounds:— 

1. That the court had not jurisdiction to 
enforce, in rem, an agreement to take and 
cany freight 

2. That the master of a domestic vessel 
had no authority to bind her while in her 
home port, upon a contract like the one 
here set up. 

The cause now came before the court on 
the demurrer. 

T. B. Scoles, for claimant 

I. The ship is tacitly hypothecated for the 
obligations contracted by the master, only 
"when acting in the quality of master, and 
within the scope of his authority as such." 
The jurisdiction of the admiralty to pro- 
ceed against the ship in specie, on the ground 
that she is security for the merchant who 
lades goods on board, is altogether denied 
in England. Abb. Shipp. 161. It is rec- 
ognized here under certain restrictions, but 
conceded to be "entirely due to modern in- 
vention." The Rebecca [Case No. 11,619]. 
But all the cases upon this subject are for 
injuries done to the cargo during the voy- 
age. Cleirac, c. 58, 63, 259. See the cases 
collected in Abb. Shipp. (Ed. 1S16), 161, note. 
No lien exists for a refusal to take the mer- 
chandise on board the ship, nor for a refusal 
to perform the voyage after the merchan- 
dise has been taken on board. 



II. Conceding that the vessel could be 
Dound for damages arising from a refusal 
to perform a contract to convey goods, this 
libel does not show a contract binding up- 
on the owners; and it is only a contract 
binding upon the owners which creates a* 
lien upon the vessel. The Waldo [Case No. 
17,056]; The Casco [Id. 2,4S6]. 

1. The libel alleges a contract to trans- 
port a quantity of bricks, made with the 
master, in the home port of the owner, 
which "is not incident to his general au- 
thority as 1 master, nor can it be presumed, 
under such circumstances, as an ordinary 
superadded agency." The Tribune [Case 
No. 14,171]. 

2. There is, moreover, no allegation in 
this libel that the contract was made with 
the knowledge or consent of the owners, 
nor are any circumstances shown from 
which the inference can be drawn that it 
was with their approbation, or that he had 
any authority to make it, or that they subr 
sequently assented to it On the contrary, 
the libel expressly avers that the owners 
dissented, and refused to affirm or perform 
the contract alleged to have been made with 
the master; this is the very gravamen of 
the complaint 

William Jay Haskett, for libellant, con- 
tended that the vessel was bound in rem', 
both by the failure to deliver the portion of 
cargo taken on board, and for the failure to 
perform the contract as to that which was 
not taken on board. Abb. Shipp. 161, and 
notes; The Rebecca [supra]; The Phebe 
[Case No. 11,064]; The Paragon [Id. 10,70$]; 
The Volunteer [Id. 16,991]; The Reeside 
lid. 11,657]. 

BETTS, District Judge. By the maritime 
law, an affreightment of goods on board a 
vessel operated reciprocally as a tacit pledge 
or mortgage of the vessel to the shipper for 
the conveyance and delivery of the goods 
according to the contract, and of the goods 
themselves to the ship to secure payment 
of the freight earned. Abb. Shipp. 160; 3 
Kent, Comm. 162. The lien to the shipper 
arises alike, whether the contract of af- 
freightment be by charter-party, by bill of 
lading, or by parol. This principle is fully- 
discussed in the case of The Rebecca [supra]! 
That case shows very satisfactorily that the 
obscurity which is to be found in the Eng- 
lish system of admiralty law upon this sub- 
ject is attributable, not to any doubt of the 
existence of a lien upon the vessel for the 
performance of the contract of affreight- 
ment, but to the fact that the courts of com- 
mon law in that country have assiduously 
interposed to restrain the court of admiralty 
from taking cognizance of the contract And 
by a full examination of the continental au- 
thorities, both ancient and modern, it is 
shown to be an established principle of the 
general law maritime, that the vessel is lia- 
ble in rem for the performance of the con- 
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tract of affreightment entered into by the 
master. See, also, The Phebe [supra]; The 
Paragon [supra]. These views are fully sup- 
ported, so far as relates to foreign voyages 
upon the high seas, by other authorities, 
-which clearly show that the hiring of the 
vessel, or of any portion of her for a voy- 
age, or an agreement for transportation of 
.goods by her upon the high seas, binds her 
to the fulfilment of the contract, and this, 
whether it be evidenced by charter-party, 
by bill of lading, or by verbal agreement 
only. The Volunteer [supra]; The Reeside 
[supra]; The Tribune [supra]; The Waldo 
[supra]; The Casco [supra]. 

This principle does not require, as was 
contended by the counsel upon the argument, 
that the goods should actually be on board 
the vessel, to raise the lien. There are, in- 
deed, many classes of liens which rest upon 
possession, actual or constructive, as their 
basis. If the basis of a lien claimed upon 
such contract rested in a figurative posses- 
sion of the vessel, imparted to the shipper 
by lading his goods on board, there would 
be force in the argument, that no lien was 
acquired until the actual lading of the goods 
was accomplished: But such is not the prin- 
ciple from which the liability of the vessel 
is deduced. It is grounded upon the au- 
thority of the master to contract for the em- 
ployment of the vessel, and upon the general 
doctrine of the maritime law, that the vessel 
is bodily answerable for sueh contracts of 
the master made for her benefit 

Had the undertaking, then, in this case, 
been for affreightment to the West Indies or 
to New Orleans, the case would have come 
within the doctrine of the maritime law, 
clearly established by the decisions and ele- 
mentary writers— the contract being a posi- 
tive contract of affreightment, and not a 
mere agreement leading to such contract 

It is contended, however, that the present 
case does not come within the scope of the 
doctrine above laid down, for the reason that 
the contract was entered into by the mas- 
ter on behalf of the vessel, at her home port, 
where, it is urged he has no power to bind 
the vessel by any such agreement 

The authority of the master, at her home 
port, -to make engagements for a vessel in 
the course of her ordinary employment, is 
always implied. To relieve the vessel from 
responsibility upon such engagements, the 
dissent of the owner must be shown. Curt 
Merch. Seam. 1GS; Abb. Shipp. 156, 159, and 
note; General Interest Ins. Co. v. Buggies, 
12 Wheat [25 U. S.] 400. It is true that this 
presumed authority has been said not to ex- 
tend so far as to authorize the master to 
make a charter of the vessel at her home 
port The Tribune [supra]. But if this dis- 
tinction is sound, it does not affect the ap- 
plication of the principle to the present case, 
which is a contract to receive and carry 
cargo under the charge of her master, and 
not a letting of her out of his possession. If, 



therefore, this had been a sea-going vessel, 
and the contract had related to a foreign 
voyage, the authorities would, in my opin- 
ion, leave no ground on which the claimant 
could contest the liability of the vessel, as 
well for the refusal to take on board the, 
portion of cargo left behind as for the failure 
to deliver that which she carried out 

The controversy upon this point is no doubt 
induced by the peculiar character of the un- 
dertaking of the master and of the employ- 
ment of the vessel. She was, it seems, en- 
gaged in the carriage of cargoes from the 
city of New York to landing places at the 
city of Brooklyn, running merely across the 
river or bay, and probably making no trips 
exceeding a mile in distance. The plead- 
ings, however, present the facts that this was 
a contract for a maritime service, to be per- 
formed by a vessel upon tide waters, and 
that the master having taken on board a 
part of the cargo, refused to receive the rest, 
and also detains on board and refuses to de- 
liver, according to the contract of affreight- 
ment, the portion taken on board. 

The distance of transportation or the dan- 
ger of navigation is nowhere declared an ele- 
ment essential to the liability of the vessel 
upon a contract of affreightment 

An undertaking to carry a cargo to ports 
or places up the Sound, or to Staten Island 
or Rockaway, would be subject to the same 
objection. Neither of these trips would be 
a foreign voyage. The decisions upon this 
subject rest upon principles which render 
them applicable as well to that species of 
carriage as to any other kind of coastwise 
navigation. In this court it has been re- 
peatedly decided, that vessels engaged in 
navigating the Sound, or the tide waters of 
the harbor, or of the North river, have be- 
come subject to the rules of maritime laws, 
applicable to those engaged in voyages to 
other states or upon the high seas. This 
may be regarded as in effect determined, in 
the recent decision of the supreme court of 
the United States. Waring v. Clarke, 5 
How. [46 U. S.] 441. And it is understood, 
that in so far as the jurisdiction in rem 
of the admiralty courts is concerned, that 
court also held, in the case of New Jersey 
Steam Nav. Co. v. Merchants* Bank of Bos- 
ton, 6 How. [47 U. S.] 344 (argued at the same 
term, but ordered to re-argument upon the 
question of jurisdiction in personam,) that 
admiralty jurisdiction, in cases of contract, 
is not determined in this country as in Eng- 
land, by the mere matter of locality, but 
obtains wherever the subject-matter of the 
contract is of a maritime character. 

Upon these grounds I think that the libel, 
upon its face, shows an adequate cause of 
action in rem. The demurrer is accordingly 
overruled, with costs. 

The cause came again before the court, for 
final hearing, in January, 1S4S, and the proceed- 
ings then had are reported— The Flash [Case 
No. 4,858]— under that date. 
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Case No, 4,858. 

The FLASH. 

[1 Abb. Adm. 119.] i 

District Court, S. D. New York. Jan., 1848. 

Affreightment — Authority of Master to Con- 
tract in Home Port — Repudiation by Own- 
ers—Liability of Vessel — Measure of Dam- 
ages. 

1. The master of a vessel having contracted 
for the transportation of a cargo, the perform- 
ance of the contract was interrupted, while the 
lading of the cargo on board was going" on, by the 
-death of the master, and by the freezing up of 
the vessel. The owner repudiated the contract, 
And refused either to take on board the residue 
of the cargo or to deliver up that already laden. 
Held, that the contract was binding upon the 
vessel and owner. 

2. The owner was, under the circumstances, 
•entitled to indulgence for a reasonable time, 
botli to procure a new master and to await the 
relief of his vessel. 

3. Upon the owner's refusal to be bound by 
the contract, the Iibellant was entitled to pro- 
ceed against the vessel for his damages. 

4. The Iibellant could recover damages for 
the value of the brick laden on board and with- 
held; — for the cost of transporting the residue 
from his store-house to the dock; — for any in- 
juries received by them while they lay there 
awaiting the owner's acceptance; — and for the 
difference in his disfavor, if any, between the 
contract price of transportation and his actual 
expenses incurred in obtaining another mode of 
conveyance. 

[Cited in The Oregon, 55 Fed. 676.] 

5. The Iibellant could not recover against the-- 
vessel for injuries received by the property after 
notice of the owner's refusal to complete the 
contract, but the vessel was chargeable with the 
cost of transporting the portion of cargo left 
behind, to its place of destination. 

This was a libel in rem, by William 
Churchill, against the schooner Flash, to re- 
cover damages for the non-fulfilment of a 
contract of affreightment The cause was 
before the court in December, 1847, upon de- 
murrer, and the proceedings thereupon are 
reported in The Flash [Case No. 4,S57], 
where the substance of the libel is stated. 
It alleged that the master of the Flash, 
which was a New York vessel, contracted 
with the Iibellant, at New York, to carry a 
"cargo of bricks in the schooner, from New 
,York to Brooklyn; that the master took a 
portion of the cargo on board, but afterwards 
refused either to deliver up that portion or 
to take on the residue. The cause now came 
up for hearing upon the pleadings and proofs. 
The facts relied upon as a defence appear in 
the opinion. 

* William Jay Haskett, for Iibellant 

J. M. Cooper, for claimant, contended that 
the contract set up by Iibellant was one only 
binding upon the master personally, but not 

i [Reported by Abbott Brothers.] 



upon the owner, and, therefore, did not bind 
the vessel (The David, 1 Rob. 301; Abb. 
Shipp. 161); and that no breach of contract 
had been shown, the performance having 
been interrupted by "the act of God." 

BETTS, District Judge. The court has al- 
ready decided upon the demurrer in this 
cause, that the contract set up in the libel 
was one for the non-performance of which 
the Iibellant is entitled to a remedy in this 
court against the vessel herself. 

It appears to me that the testimony ad- 
duced by the Iibellant upon the hearing sub- 
stantiates the material allegations of the 
libel. The only important ground of defence 
upon the facts is, that there was no breach 
of the contract, but only a delay in its fulfil* 
ment, arising from "the act of God." 

The facts shown in support of this defence 
are, that while the vessel was engaged in 
taking on board the cargo of brick, the mas- 
ter was injured by a fall, in consequence of 
which he died a few days afterwards. Dur- 
ing the time he survived and remained on 
board the vessel, the physicians forbade the 
loading to go on, because of the injury like- 
ly to result from it to him in his enfeebled 
condition. He was carried round in the ves- 
sel, from the place she lay, to the foot of 
Hammond street, in this city, and there 
landed. Had the vessel returned to her pre- 
vious station immediately after landing the 
master, she might, as the evidence shows, 
have completed her loading, and have con- 
Teyed the entire cargo -to Brooklyn, its place 
of destination, without impediment from the 
weather; but she delayed several hours need- 
lessly at Hammond street, and was in conse- 
quence frozen in at that dock, and thus pre- 
vented going on with the execution of the 
contract until after this suit was commenced. 
The Iibellant sent *an agent to confer with 
the owner in respect to the completion of the 
contract, and on the first interview the owner 
manifested a disposition to continue and ful- 
fil the undertaking entered into by the mas- 
ter; but upon the second application to him 
he positively refused to do so. 

I do not think the short delay at Ham- 
mond street, although followed by the freez- 
ing in of the vessel, could have operated as a 
breach of the contract; and if the owner 
had proffered a fulfilment on his part, to be 
made as soon as the vessel could be extricat- 
ed from the ice (Bowman v. Teall, 23 Wend. 
306; Parsons v. Hardy, 14 Wend. 215), I 
should have regarded him free from liabil- 
ity as for a wilful neglect to perform it Un- 
der the circumstances of the case, he would 
be entitled to a fair indulgence for time, both 
to replace the master and also to await the 
relief of the vessel from her confinement in 
the ice, had reasonable exertions been used 
by the owner to complete the undertaking for 
the vessel. Story, Bailm. § 545a. 

But instead of thus offering to complete 
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the agreement as soon as performance 
should be within his power, the owner re- 
pudiated his obligation, and positively re- 
fused to fulfil it at any time. This refusal 
is the gist of the owner's defalcation, and 
properly subjects the vessel to the conse- 
quences of not performing the engagement 
made by the master. There was no vis ma- 
jor or inevitable accident which released the 
vessel from proceeding in a reasonable time 
to complete the undertaking. The owner 
having taken the ground that he would not 
perform that engagement at all, the libellant 
became entitled to proceed against the ves- 
sel, and to recover the damages incurred by 
reason of the violation of the contract al- 
ready entered upon, and in part executed. 

In respect to that portion of the cargo 
which was taken to the vessel and not re- 
ceived on board, the libellant may rightfully 
claim the reimbursement of the expenses of 
transporting it from his storehouse to the 
ship at the dock from which it was to be 
laden on board, as well as compensation for 
any injuries received by the cargo while it 
lay there awaiting the convenience of the 
vessel to receive it on board. It must from 
that time be considered as delivered along- 
side the vessel, and the shipment, so far as 
libellant was concerned, must be taken to 
have been then completed. But it n6t hav- 
ing been received on the vessel, there may 
be a question whether the ship is responsible 
for its value, or for the subsequent expanses 
incurred in removing or securing it ashore— 
the libellant having been expressly notified 
by the owner of the vessel that he repudiat- 
ed the contract of the master for its trans- 
portation. If the libellant elected to leave 
his property exposed after that notice, the 
loss consequent upon that exposure must be 
recovered for against the owner personally, 
and not by action against the vessel in dam- 
ages for the violation of his contract of car- 
riage. The damages in that respect, for 
which the vessel is liable as consequent to 
the neglect to transport the whole cargo of- 
fered the vessel, would be the expense in- 
curred by the libellant in procuring the deliv- 
ery at the place of its destination of that por- 
tion which was left behind, as being inci- 
dental to the placing it under the control of 
the vessel; but not the consequential dam- 
ages flowing from taking charge of it on land 
after it was abandoned. 

The value of the brick laden on board the 
vessel, and not conveyed and delivered ac- 
cording to contract at the time the suit was 
instituted, is a lien upon the vessel, and must 
be satisfied by her. 3 Kent, Comm. 162, 218. 
I find it stated, upon the brief of the claim- 
ant's advocate, that that part of the cargo 
has since been delivered according to the 
agreement This, however, does not appear 
upon the proofs, and accordingly the value of 
that part of the cargo must be inquired into 
upon a reference, and the libellant must re- 



ceive compensation for the amount in tho 
final decree. 
Reference ordered. 



Case 3STo. 4,859, 

The FLASH. 

[Blatchf. Pr. Cas. 183.] i 

District Court, S. D. New York. June, 1862. 

Pkize— Violation of Blockade. 

[A schooner with a cargo of salt, soap, oil, 
and paper, which had cleared from Nassau for 
New York, was in fact destined for Charleston, 
if she could get into that port; otherwise, to 
New York. She was found off Charleston May 
2, 1862, chased five hours at sea, and run into 
an inlet of that port. Being unable to escape, 
she was run ashore, and set on fire by her crew. 
Held, that vessel and cargo should be condemned 
for attempting to violate the blockade.] 

BETTS, Districjb Judge. This schooner 
and cargo were seized, May 2, 1862, near the 
coast of South Carolina, off Caper's island, 
about fourteen miles northerly from Charles- 
ton, by the United States bark Restless-, and 
were brought into this port May 12, there- 
after, and libelled in this suit May 19. The 
attachment issued thereon was returned on 
the 10th of June thereafter, duly served, and 
no person appearing thereto, and proclama- 
tion having been made in open court, inter- 
locutory judgment by default was rendered, 
according to the practice of the court. 

On the evidence before the court it ap- 
pears that the schooner was chased for five 
hours at sea by the capturing vessel, and 
ran into an inlet of the port of Charleston, 
and, not being able to escape, was run on 
shore, and set fire to, and abandoned by 
her own crew, who then all escaped on 
shore. The Flash was thereupon taken pos- 
session of by the boats of the capturing 
ship, and made subject to these proceedings. 

The vessel, as appears by her registry, 
found on board at her capture, was an 
American bottom in build, but was regis- 
tered at Nassau, N. P., in the Bahamas, No- 
vember 24, 1S60, to Mordecai Bethel and 
Silvanus Bethel, British subjects. Subse- 
quent registers were indorsed upon the reg- 
istry, April 21, 1862, and Robert H. Sawyer 
and Kamos A. Menendez were recorded as 
owners, and John Smith was registered as 
master, April 19, 1S62. The shipping agree- 
ment, also found on board, was by the mas- 
ter and crew, for a voyage from Nassau to 
New York, and back to Nassau, and was 
dated April 16, 1S62, and was between John 
Smith, master, and the crew named. - - 

The clearance of the vessel and cargo, the 
latter consisting of salt, soap, oil and paper, 
were made at the port of Nassau on the 19th 
of April last; and two bills of lading and 

l [Reported by Samuel Blatchf ord, Esq.] 
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one invoice of salt, and a letter of advice 
for the shippers to the consignee, were on 
board of the vessel at the time of her ar- 
rest The documentary proofs thus found 
evince an honest voyage from a neutral 
port to one of our own ports, with a lawful 
cargo, in a legal trade. 

Upon proof that none of the company of 
the captured vessel had been arrested on her 
seizure, or could be produced in court as 
witnesses in this suit, the court, on motion 
of the district attorney, ordered that the 
prize-master, Charles Smith, be examined 
as a witness in the cause, before the prize 
commissioners, in preparatorio. He says 
that he is a citizen of the United States, and 
was present at the capture of the schooner 
Flash and cargo; that she was, at the time, 
attempting to enter the port of Charleston, 
which was then under blockade; that, when 
first seen, she was heading off; that she then 
altered her course inward, and was evident- 
ly bound into the port; that she was fired 
at, and struck in the sails, anol was then 
run on shore, set fire to, and abandoned by 
her crew in a small boat; and that they 
took with them all her papers, except her 
log-book. 

Before the close of the proceedings, the 
master and mate and one seaman of the 
crew having been sent to this port on board 
of a United States vessel, were produced as 
witnesses by the district attorney, and were 
examined in preparatorio before the prize 
commissioners. The master and mate tes- 
tify that the vessel was owned and laden 
at Nassau, by British subjects, and was 
destined for Charleston, if she could get into 
that port, otherwise, to New York; that she 
had got inside of the blockading vessels be- 
fore she was run ashore, and had broken 
the blockade; and that the cargo was to be 
delivered at Charleston for the account of 
the shippers. The master of the vessel says 
that he knew, and that he supposed the own- 
ers also knew, of the blockade; and that 
when they left the vesel they • took with 
them the log-book and all the ship's papers 
on board, which are now in the hands of the 
prize commissioners. The seaman Fry says 
that he supposed the voyage was to New 
York, according to the shipping agreement 

The evidence is thus made full and satis- 
factory, that the voyage was undertaken 
and prosecuted until the capture of the ves- 
sel with the intention, on the part of the 
master and owners, to violate the blockade 
of Charleston, knowing it to be in force. 
Accordingly, the vessel and cargo are con- 
demned as forfeited to the libellants. 
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Case No. 4,860. 

FLEEGER et al. v. POOL et al. 

[1 McLean, 185.] i 

Circuit Court, W. D. Tennessee. Sept. Term, 
1832.2 

Compacts between States— Assent of Congress 
— Effect — Private Rights — Grant betond 
Territorial Boundary — Will Proved in 
Another State as Evidence. 

1. A compact entered into between two states, 
with the assent of- congress, is binding on those 
states and the citizens of each. 

[See note at end of case.] 

2. Grants having been made by North Caro- 
lina and Tennessee, beyond their boundaries, 
as admitted in the compact between the states of 
Tennessee and Kentucky, such grants are void 
by the compact. 

[See note at end of case.] 

3. This cannot be considered an appropriation 
of private property for public use, as the 
grants, being beyond the limits of the state, 
could give no right to the land granted. 

4. Private rights must always be subject to 
treaties made between sovereignties, and those 
rights cannot be interposed to modify or annul 
such treaties. Indemnity for an injury done, 
under such circumstances, must be sought by 
individuals of their respective governments. 

[See note at end of case.] 

5. A will proved in another state, according 
to the laws of Tennessee, if recorded in that 
state, is evidence. The record may be made 
any time before the will is offered in evidence. 

6. Under a joint demise, by the statute of Ten- 
nessee, a tenancy in common may be proved. * 

[This was an action at law by John Fleeger 
and others against Burgess Pool and others.] 

Mr. Washington, for plaintiff. 
Mr. Yerger, for defendants. 

OPINION OF THE COURT. This action 
of ejectment is prosecuted to recover posses- 
sion of two thousand seven hundred and 
twenty-seven acres of land in Montgomery 
county, Tennessee, lying south of what is 
called Walker's line, which is the present 
boundary line between the states of Ken- 
tucky and Tennessee; and north of what is 
called Matthews' line, which runs in latitude 
36 degrees 30 minutes, north, and which by 
the constitution of North Carolina, is de- 
clared to be the northern boundary of the 
state. The lessors of the plaintiff claim as 
devisees of Frederick Rohrer, who claims un- 
der a grant from the state of Kentucky, dat- 
ed 24th February, 1796. The defendants 
claim under certain grants from North Caro- 
lina, dated in 1786, 1792, and 1797; also, un- 
der grants from the state of Tennessee, dated * 
in 1S09, 1811, '12 and '14. And the defend- 
ants have proved that possession was taken 
under their grants about the time of their 
respective dates, and that the land has ever 
since been occupied under the same title. 

The following articles of compact between, 
the states of Kentucky and Tennessee, have 

1 [Reported by , Hon. John McLean, Circum 
Justice.] 

2 [Affirmed in 11 Pet (36 U. S.) 185.] 
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been read, and have a direct bearing in the 
case: 

"Article 1. The line run by the Virginia 
commissioners in the year 1779, and '80, com- 
monly called Walker's line, as the same is 
now reputed, understood, and acted upon by 
the said states, their respsctive officers and 
citizens, from the south eastern corner of 
Kentucky, to the Tennessee river, thence 
with and up the said river to the point where 
the line of Alexander and Munsell, run by 
them in the last year, under the authority 
of an act of the legislature of Kentucky, en- 
titled "An act to run the boundary line be- 
tween this state and Tennessee, west of the 
Tennessee river, approved February 8th, 
1819," would cross said river, and thence 
with the said line of Alexander and Munsell 
to the termination thereof, on the Mississippi 
river, below New Madrid, shall be the bound- 
ary line between the two states." 

"Article 4. The claims to lands lying west 
of the Tennessee river, and north of Alex- 
ander and Munsell's line, derived from North 
Carolina or Tennessee, shall be considered 
null and void, and claims to lands lying 
south of said line, and west of Tennessee riv- 
er, derived from Virginia or Kentucky, shall, 
in like manner be considered null and void. 

"Article 5. All lands now vacant and un- 
appropriated by any person or persons claim- 
ing to hold under the states of North Caro- 
lina or Tennessee, east of the Tennessee riv- 
.er, and north of the parallel of latitude of 36 
degrees 30 minutes north-, shall be the prop- 
erty of, and subject to the disposition of the 
state of Kentucky, which state may make 
all laws necessary and proper for disposing 
of and granting said lands," &c, "and may 
by herself or officers do any acts necessary 
and proper for carrying these provisions into 
effect; and any grant or grants she may 
make therefor, shall be received in evidence 
in all courts of law or equity in the state of 
Tennessee, and be available to the party de- 
i*iving title under the same," &e. 

"Article G. Claims to lands east of the Ten- 
nessee river, between Walker's line and the 
latitude of thirty-six degrees and thirty min- 
utes north, derived from the state of Vir- 
ginia in consideration of military services, 
shall not be prejudiced in any respect by the 
establishment of Walker's line, but such 
claims shall be considered as rightfully en- 
tered or granted, and the claimants may en- 
ter upon said lands, or assert their rights in 
the courts of justice, without prejudice by 
lapse of time, or from any statute of limita- 
tions for any period prior to the settlement 
of the boundary between the two states; sav- 
ing, however, to the holders and occupants of 
conflicting claims, if any there be, the right 
of showing such entries or grants to be in- 
valid and of no effect, or that they have para- 
mount and superior titles to the land covered 
by such Virginia claims. 

"Article 7. All private rights and interests 
of lands between Walker's line from the 



Cumberland river, near the mouth of Oby's 
river to the south eastern corner of Ken- 
tucky, at the point where the boundary line 
between Virginia and Kentucky intersected 
Walker's line on the Cumberland mountain, 
and the parallel of thirty-six degrees thirty 
minutes north latitude, heretofore derived 
from Virginia, North Carolina, Kentucky, or 
Tennessee, shall be considered as rightfully 
emanating from either of those states; and 
the states of Kentucky and Tennessee re* 
serve to themselves respectively the power of 
carrying into grant claims not yet perfected; 
and in case of conflicting claims, (if any there 
be,) the validity of each claim shall be tested 
by the laws of the state from which it ema- 
nated; and the contest shall be decided as if 
each state respectively had possessed the ju- 
risdiction and soil, and full power and right 
to authorize the location, survey or grant 
according to her own rules and regulations." 

This treaty was ratified by the legislatures 
of the two states, the sanction of congress 
having been previously given. It appears 
that Walker's line is about eight miles north 
of Matthews' line, and that the land in con- 
troversy lies between them. It is also 
proved that the states of North Carolina and 
Tennessee have always claimed up to the 
line of Walker, after it was run, as the 
boundary between those states and the 
states of Virginia and Kentucky. And that 
south of Walker's line the state of Ten- 
nessee has always exercised jurisdiction, 
the same as over" other parts of the state. 
And this exercise of jurisdiction would seem 
to have been acquiesced in by Kentucky, 
as her jurisdiction was not exercised south 
of the line. The counties of both states were 
bounded by it 

The will of Frederick Rohrer is offered in 
evidence, to which two objections are made: 
(1) On account of the insufficiency of the 
certificate and probate to authorize its regis- 
tration in the state. (2) That said will was 
registered in Tennessee after the institution 
of this suit; and therefore can only take ef- 
fect from the date of registration. This will 
purports to have been made and published 
and proved in the state of Pennsylvania. 
And it is clear, as contended by the counsel 
for the defendants, that a will or any other 
instrument to convey lands in Tennessee, 
must derive its efficacy from the laws of 
Tennessee. By the act of 1S23, c. 31, the 
legislature of Tennessee authorizes copies of 
[ wills made out of the state to be recorded in 
the county where the land lies, provided they 
shall have been proved according to the 
law then in force in the state, as to wills 
made and executed within the state; and 
when so recorded shall have the same force 
and effect as if the original had been exe- 
cuted in this state, and proved and allowed 
in its courts; and shall be sufficient to pass 
lands and other estate. 

This act does not appear to require that 
the will or the copy of the will shall be 
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proved in this state, as a will presented for 
probate would be required to be proved; 
but that it shall have been proved in the 
state where it was made and published, in 
the mode required by the laws of Tennessee. 
.How could a copy of a will be proved in 
Tennessee, as an original will presented for 
probate? The probate of this will as made 
in Pennsylvania seems to be substantially 
what the law of Tennessee requires, and 
"this is duly certified. This point, however, 
may be hereafter considered, should the 
counsel for the defendants bring it before 
the court by motion. 

As to the objection in regard to the reg- 
istration, we have no hesitancy in overrul- 
ing it The registration does not create the 
instrument, but makes it admissible in evi- 
dence; and it has relation back to the proof 
of the will. Suppose a law of Tennessee 
required deeds executed in another state for 
land in this state to be recorded in the coun- 
ty where the land is situated before they can 
"be received as evidence of title, would the 
registration not have relation back to the 
■execution of the deed? Is not this the rule, 
under the statute in regard to deeds exe- 
cuted and registered within the state? The 
will is admitted to be read to the jury. 

Another objection is made that the title 
offered in evidence by the lessors of the 
plaintiff, shows a tenancy in common and 
the declaration sets out a joint demise. 
This objection is obviated by the practice of 
the courts in Tennessee, under the act of 
1S01, c. 6, § 60 [Acts N. C. & Tenn. 1715- 
1S13, p. 342], which provides "that after is- 
sue joined in any ejectment on the title 
only, no exception to form or substance 
shall be taken to the declaration in any 
court, whatever." 2 Yerg. 227. 

The preliminary questions having been 
•considered, we will come to the main point 
in the case. Walker's line, which by the 
compact is made the boundary between Ken- 
tucky and Tennessee, is not the boundary 
described in the original charter of the col- 
ony by Charles H. and recognized in the con- 
stitution of the state of North Carolina. This 
was at 36° 30' which is designated by Mat- 
thews' line. This then, was the original and 
true boundary. And this is admitted hy the 
•state of Tennessee in the compact, and in 
the sanctions given by her of that instru- 
ment. f From these facts it follows that the 
lands granted to the defendants by the states 
of North Carolina and Tennessee, and which 
are involved in this suit, were granted when 
they were beyond the limits of those states. 
They had possession and exercised jurisdic- 
tion, but this possession and jurisdiction the 
state of Tennessee has admitted to have been 
wrongful/ 

There may be many acts done in the exer- 
cise of such a jurisdiction, which of neces- 
sity must be considered ever afterwards 
final and conclusive. But these acts are 
generally of a temporary character, however 



much they may affect the rights of individ- 
uals, and emanating from the sovereign pow- 
er de facto, cannot at a subsequent period be 
reviewed and corrected. But this rule does 
not apply to a grant made of the soil, which 
is of itself an act of sovereignty and of a 
permanent character. A state no more than 
an individual, can grant that which does not 
belong to it If the grants then made be- 
yond the limits of the state conveyed no 
right, no right was taken or appropriated 
under the compact The state making the 
grant may consider herself bound morally 
to make some remuneration to grantees for 
these lands, under the circumstances; but 
to admit, as the state of Tennessee has ad- 
mitted in the compact, that the grants were 
for land beyond her jurisdiction, which must 
consequently render them inoperative, does 
in no sense impair the obligation of her con- 
tract The contract though executed, had no 
legal existence as a title. 

But there is another and a higher ground, 
on which this case may be decided. These 
states acted in their sovereign capacities in 
entering into the compact or treaty. The 
subject was one which peculiarly belonged 
to the sovereign power; and acting under the 
sanction of congress, their powers were am- 
ple to treat as to their respective limits; and 
the compact was binding upon the citizens 
of each. No power can supervise or object 
to the decision thus made. It is binding as 
well on the federal as the state courts. The 
act is ODe of sovereignty and can only be 
modified or annulled by the exercise of the 
same power. And if in the adjustment of 
boundaries the rights of individuals shall be 
come impaired, they must look to their re- 
spective governments for indemnity. It 
would indeed be a novel principle in the 
laws of nations, for individuals to object to 
a treaty of limits and endeavor to annul it, 
because their interests were not suitably pro- 
tected. This would be to place private inter- 
ests above those that are national; and to 
subject the political power of a state to the 
counteraction of any one of the elements of 
which it is composed. The compact is a 
law to the sovereigns who entered into it, 
and it is equally a law to their citizens. It 
regulates the rights and remedies of all who 
are affected by it 

If these defendants can interpose their 
rights and render the treaty ineffectual in 
part, it must become so entirely. Kentucky 
cannot be called upon to give effect* to her 
engagements, if Tennessee shall disregard 
hers. By such means then the treaty must 
fall, and the prosperity, if not the peace of 
the two sovereignties may be jeoparded. The 
compact must stand, and effect must be giv- 
en to its stipulations. We will therefore in- 
struct the jury, that as by the compact be- 
tween Kentucky and Tennessee, the bound- 
ary line of thirty-six degrees thirty minutes 
north, was fixed several miles south of Walk- 
er's line, and of the land in controversy; the 
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titles of the defendants were subject to the 
compact, and can only be sustained under it 
That the state of Tennessee, by sanctioning 
the compact, admitted in the most solemn 
form that the lands in dispute were not with- 
in her jurisdiction nor within the jurisdic- 
tion of North Carolina, at the time they were 
granted; and that consequently, the titles 
were subject to the conditions of the com- 
pact. 

Under this instruction the jury found a verdict 
of guilty against the defendants, and a judg- 
ment was entered on the verdict. The cause 
was afterwards taken to the supreme court by 
a writ of error, and the judgment was affirmed. 
Poole v. Lessee of Fleeger, 11 Pet. [36 U. S.] 
loo. 

[NOTE. After the rendering of the verdict 
for plaintiffs, defendants moved for a new trial, 
but the motion was denied, whereupon the cause 
was taken to the supreme court on writ of error, 
where the judgment of the circuit court was 
affirmed, with corts, Mr. Justice Story deliver- 
ing the opinion. It was he.ld that the constitu- 
tional limitation providing that "no state shall 
without the consent of congress enter into any 
agreement or compact with another state" 
plainly admits that with such consent it might 
be done; and as in the present instance, that 
consent has been expressly given, the compact 
has full validky, and all its terms and condi- 
tions are equally obligatory upon citizens of 
both states. The compact, by necessary impli- 
cation, admits that the boundary between Ken- 
tucky and Tennessee is the latitude of 36° 30' 
north, and that "Walker's Line is to be deemed 
the true line only for the purpose of future 
jurisdiction. In this view of the matter, Mr. 
Justice Story remarked that "it is perfectly 
clear that the grants made by North Carolina 
and Tennessee under which the defendants 
claimed were not rightfully made, because they 
were originally beyond her territorial boundary; 
and that the grant under which claimants claim 
was rightfully made, because it was within the 
territorial boundary of Virginia." 

[In the matter of the admissibility of the will 
of Frederick Rohrer, it seems by the record 
that no exception was taken to the opinion of 
the court permitting the will to be read; and, 
as no copy of the will or probate or certificate 
thereof was contained in the record, the ques- 
tion of its admissibility as evidence was not 
fully considered. 11 Pet. (36 U. S.) 185.] 
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FLEISHMAN v. The JOHN P. BEST. 

[37 Leg. Int. 18; * 8 Wkly. Notes Cas. 30; 26 
- Int. Rev. Rec. 14; 14 Phila. 527.] 

District Court, E. D. Pennsylvania. Dec. 29, 
1879. 

Carriers— Freight Paid in Advance— Failure 

to Deliver Cargo— Stowage — 

SniFTJNG Boards. 

1. One hundred head of cattle were shipped 
on respondent's steamer, and $2,000 freight 
paid in advance During a storm eighty-seven 
head were washed overboard. The underdeck 

i [Reprinted from 37 Leg. Int. 18, by permis- 
sion.] 



cargo consisted of grain, and the evidence 
showed that in the lower hold there were no 
shifting boards, and that in consequence the 
cargo shifted during the storm, thereby con- 
tributing to produce the "list" of the ship. Sub- 
sequent to such "list" a number of the cattle 
were lost, some naving gone prior to the "list." 
Held, the deficiency charged in the stowage of 
the cargo, arising from the absence of "shift- 
ins: boards," which are required by the rules 
and usages of the port of loading, is well found- 
ed, and the respondent is responsible for the 
cattle thus lost after the ship listed. 

2. To entitle a carrier to freight the goods- 
must be delivered at the destined port, or no 
freight is earned. 

3. A partial conveyance is not a compliance 
with the contract; and it is no answer to a 
denial of freight that the delivery was defeated 
by calamity. And where irhe freight has been 
paid in advance, it may, under such circumstan- 
ces, be reclaimed. The distinction sought to be 
drawn between "payment" and "advance" of 
freight seems to be without support, either in 
reason or authority. 

2 [The libellant shipped on board the steam- 
er John P. Best, one hundred head of live 
cattle, to b& carried on deck, and delivered 
at Southampton, The original contract was 
as follows: "New York, May 10, 1878. En- 
gaged from Messrs. Fleishman, Edelmuth & 
Goldschmidt per steamship 'John P. Best,' 
hence to Southampton, a full load of cattle 
on deck; number optional with captain; not 
less than one hundred (100) to be shipped, 
at ninety-five shillings (95), Br. sterling, per 
head, payable here in cash, without credit or 
discount, before sailing, with one hundred 
dollars ($100) gratuity to master, also pay- 
able here. Stalls, fixtures, food, etc., for the 
cattle to be supplied by shippers; ship to 
furnish water only. Ship not responsible for 
loss occasioned by stress of weather or any 
mortality whatever. Ship agrees to supply 
steerage passage for two men (attendants 
on the cattle) back from Southampton to 
New York. John C. Saeger, Agent. Wit- 
ness: ' S. Van Pragg." 

[Saeger was consignee of the steamship. 
The vessel sailed May 16, 1878, loaded as 
shown by the following: 

["Certificate of Loading. 

["H. S. Vinirig's Bureau of Inspection for 
Vessels Loading Grain and General Cargoes- 
at the Ports of New York, Baltimore, Phila- 
delphia, and Boston. No. 130 Pearl Street, 
New York. M. Abenheim, I. C. S. 

["New York, May 16, 1878. 
["This is to certify that the Br. steamer 
'John P. Best,' Vonder ;Hayden, master, 1,790- 
tons Br. measurement, built at Mourken in 
1S76, has completed her load of grain and 
general cargo at this port under my inspec- 
tion, and has conformed to the rules of this 
bureau in relation thereto. She is now prop- 
erly laden and in good condition to proceed 
on her voyage to Havre. 

["H. S. Vining, Inspector. 



2 [From 8 Wkly. Notes Cas. 30.] 
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["Remarks on the Loading of the Vessel. 
["Loading completed May 16, 1878. 
["Grain cargo consists of 



49.70S.20 bushels \ir. bulk, 

49 iilH.'JO •• onts in bulk. 

13,104 ** grain in baga. 

100,700.40 total w. and oats. 



3 V 2.045 



Equal to 
2.045 tons 
| deadweight." 



[The vessel met with heavy weather, and 
became badly listed, and lost all the deck- 
load of cattle except thirteen head. 

[Henry Flanders, for libellant. 

[Freight paid in advance may be recovered 
back if the contract is not completed by de- 
livery. Chase v. Insurance Co., 9 Allen, 311; 
Pitman v. Hooper [Case No. 11,185]; Phelps 
v. Williamson, 5 Sandf. 578. As to storage 
of cargo, see Lamb v. Parkman [Case No. 
8,020]; Baxter v. Leland [Id. 1,125]. As to 
storage on deck, see Speyer v. The Mary 
Belle Roberts [Id. 13,240]. 

[M. P. Henry, for respondent. 

[As to liability of vessel for cargo stowed 
on deck, see Lawrence v. Minturn, 17 How. 
[5S U. S.] 114. As to freight on cattle, see 

3 Kent, Comm. p. 225; Maude & P. Merch. 
Shipp. p. 243; Macl. Merch. Shipp. 436. As to 
freight paid in advance, see Watson v. Duy- ' 
kinck, 3 Johns. 335; De Silvale v. Kendall, 

4 Maule & S. 37; The Panama [Case No. 
10,703].2 

BUTLER, District Judge. In May, 187S, 
the libellant shipped on board the John P. 
Best, then lying in the port of New York, 
.and bound to Southampton, England, one 
hundred head of live cattle, to be carried 
on deck. The vessel started on the 16th of 
May, and on the fourth day out, the 19th, en- 
countered a severe gale, in which all the 
cattle but thirteen were lost overboard. 
Sustaining considerable injury, and being in 
such condition as made the continuation of 
her voyage unsafe, she returned to Phila- 
delphia, where the libellant attached her, al- 
leging that the loss of his cattle resulted 
from the "careless, negligent and improper 
manner of stowing the underdeck cargo, 
which consisted of grain; rendering the vessel 
thereby wholly unseaworthy;" that in the 
lower hold there were no shifting boards, to 
keep the cargo in position, and that in conse- 
quence it shifted, throwing the vessel on her 
beam ends; by reason of which the deck 
load of cattle was carried overboard, and 
eighty-seven head lost. Subsequently the 
libellant amended his libel, charging unsea-. 
worthiness of the vessel in other respects; 
and claiming to recover, in addition to the 
loss sustained, on account of the cattle, the 
further sum of $2,000 and interest thereon,— 
the freight paid respondent in New York. 
The respondent's contract to carry on deck, 
made him responsible for the seaworthiness 
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of his vessel. The libellant assumed all 
risks usual to a deck cargo; but nothing 
more. Loss, arising from unseaworthiness 
of the vessel, the respondent would be liable 
for. Unseaworthiness is charged in several 
particulars: First, as respects the stowage 
of the cargo in the hold; second, the condi- 
tion of the coal bunkers and their covers; 
third, insufficiency and inadequacy of the 
pipes connected with the pumps; and* fourth, 
the absence of lining in the bilge, necessary 
to keep the grain from the pumps. The de- 
ficiency charged in the stowage of the cargo 
(as we have seen) consisted in the absence 
of "shifting boards." This charge, in my 
judgment, is well founded. The rules and 
usages of the port of loading, as well as 
of most, if not all, others in this country 
(which must be regarded as in the minds of 
the parties at the time of contracting), re- 
quire the employment of such boards; and 
all the experienced seamen who, as wit- 
nesses, have spoken on the subject, concur 
in the judgment, that they are necessary, in 
stowing grain in bulk. That the master 
honestly sought to perform his duty in this 
respect, is not doubted. A foreigner, and 
unacquainted with our method of stowing 
such a cargo, he employed an experienced 
and reputable stevedore of the port, on whom 
he had a right to depend for compliance with 
our rules and usages. He is nevertheless re- 
sponsible to the libellant to the extent of the 
loss he may have sustained from the im- 
proper stowage of the grain. Whether the 
other charges of unseaworthiness are well 
founded, is open to doubt; and in the view 
I entertain of the case, need not be decided. 
To show unseaworthiness is not of itself 
sufficient to entitle the libellant to recover. 
He must further show that this occasioned 
his loss. He undertakes to do so by evi- 
dence that the ship "listed," either from the 
shifting of the grain, or from water entering 
through the coal bunkers, or both these 
causes combined; and that in consequence 
thereof, the cattle went over. As a severe 
storm prevailed at the time of the loss, and 
the cattle were liable to be swept off there- 
by, even in the absence of the "list" stated, ^ 
the burden is on the libellant to prove his 
allegation. No presumption arises against 
the respondent from the loss of the cattle. 
To support his allegation the libellant relies 
upon the testimony of Thomas C. Douglass, 
who was in charge of the cattle. This wit- 
ness testified that the "list" existed, virtu- 
ally, if not actually, from the time the ves- 
sel left the port of New York, growing worse 
from day to day, and by -the 19th had be- 
come so bad that the cattle went over, in 
consequence. If this statement could be ac- 
cepted, the libellant's case would be com- 
plete. But it cannot To me it seems to 
be so inconsistent with probabilities, and is 
so directly in conflict with the testimony of 
all other witnesses examined on this sub- 
ject, that I must reject it I do not mean to 
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disparage, or speak unkindly of, the witness; 
his statements may be strictly true; but the 
ch'cumstances are such that I cannot accept 
them. That the cargo was properly stowed, 
save in the absence of "shifting boards," to 
hold it steady, in rough -weather, is not open 
to doubt Until the vessel had been out for 
three days there was nothing to disturb the 
cargo; and all persons on board (except this 
witness), and the several persons who saw 
the vessel start out, say she was upright- 
having no such inclination, as Mr. Douglass 
states. On the 19th, however, as we have 
seen, she encountered a severe gale, about 
4 o'clock in the afternoon. The sea swept 
over her, into her coal bunkers, damaging 
the wheel house, carrying away skylights, 
and, as the witnesses say, everything from 
her deck. According to the clear weight of 
the testimony the "list" occurred at this time, 
and not before. All the witnesses on board 
(with the single exception stated), so testify, 
and the log (to falsify which no motive exist- 
ed at that time, for the master was not then 
aware of any remissness respecting the car- 
go, or any other matter, bearing on the fact 
here involved) so states. For some hours 
previously the cattle had been going over, 
as a consequence, purely, I think, of the 
storm; and a large additional number were 
washed off by the sea which struck the ves- 
sel just before the "list" occurred; leaving 
probably not more than one-third of *the num- 
ber shipped, on board when the vessel set- 
tled over. Of this, in my judgment, the 
testimony leaves little room for doubt. For 
the cattle thus lost the respondent is not lia- 
ble. Thirteen only of those remaining were 
saved; the others being lost during the fol- 
lowing night. Is the respondent liable for 
the loss of these? The absence of "shifting 
boards" must be regarded as contributing to 
produce the "list." In the violent action of 
the vessel the grain shifted, as the log, and 
other testimony, shows, and assisted, at 
least, to hold the vessel over. It is not im- 
portant that the water taken in, may have 
first caused the inclination. If it did, the 
shifting of the grain directly after, made the 
righting of the vessel impossible. 

Although it cannot be affirmed that the 
cattle thereafter lost, would not have been 
lost, if the list had not occurred, its occur- 
rence certainly increased the danger, and 
I think, must be considered as contributing 
to the loss which followed. While my mind 
is not so free from doubt respecting this 
branch of the case as that which precedes 
it, I believe the respondent should be held 
responsible for the cattle lost after the ship 
"listed." The number of these is uncertain. 
I think, however, it may, with reasonable 
safety, be put at twenty,— being one third 
of the whole number, less the thirteen saved. 
This corresponds with the master's estimate. 
And while it cannot, therefore, justly be com- 
plained of by the respondent, it is as favora- 
ble to the libellant as the testimony will ad- 



mit of making it His witness, Douglass, 
says fifty had gone over before noon. 

As we have seen, the libellant paid the 
freight on the cattle, amounting to $2,000, 
in advance; and now demands its return. 
The rule that a shipper is not bound to pay 
freight without full performance of his con- 
tract by the carrier, is well understood. The 
goods must be delivered at the destined port, 
or no freight is earned. A partial convey- 
ance is not a compliance with the contract; 
and it is no answer to a denial of freight, 
that the delivery was defeated by calamity. 
Where the freight has been paid in advance, 
it may, under such circumstances, be re- 
claimed. The distinction sought to be 
drawn between "payment" and "advance" 
of freight, seems to be without support either 
in reason or authority. To the rule that a 
contract for the carriage of goods is entire, 
entitling the carrier to freight only on de- 
livery, an exception is made in favor of the 
carriage of live stock, dying on the voyage. 
The reason for this exception is nowhere 
stated. It must be found, I think, in the 
likelihood of such death occurring; and the 
justice of placing the loss of freight in that 
event on the shipper. It cannot be referred 
to the fact that the loss results from an "act 
of God," for such a basis would abrogate the 
rule. No greater reason exists for applying 
the exception to loss of stock from other 
cause— as from perils of the sea— than to any 
other cargo. The authorities exhibit no in- 
stance in which the exception has been ap- 
plied to loss from other cause. The rule is 
subject of course to variation by the terms 
of a special contract I find nothing in the 
contract before me, however, to vary it as 
respects this case. The respondent must 
therefore be required to return the freight 
received on account of the cattle lost on the 
voyage. 



Case K"o. 4,862, 

FLEMING v. FOY. 

[4 Cranch, C. C. 423.] i 

Circuit Court, District of Columbia. March 

Term, 1S34. 

"Wager Recoverable at Common Law, 

A wager may he recovered at common law, 

although the parties have no other interest in 

the subject of the wager, than that which is 

created by the wager itself. 

Appeal from the judgment of a justice of 
the peace, for $20 and costs against Fleming, 
founded upon the following writing: "Sep- 
tember 24th, 1832. I agree to pay Mr. M. 
Foy $20 if your colour man did not execute 
my thre springs of my can-age all to gether 
moening the four springs. John Fleming. 
Mr. A. Russell." 

CRANCH, Chief Judge (THRTJSTON, Cir- 
cuit Judge, absent, but assenting). This is 
understood to be a wager, and that a corre- 

1 [Reported by Hon. William Cranch, Chief 
I Judge.] 
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spondent writing was given by Mordecai Foy, 
and that the two promises were mutual con- 
siderations to each other. Mr. Morfit, for 
the defendant, (the appellant,) contends, that 
no wager can be recovered at common law, 
and cites the following cases, to wit: 

Smith v. Ary, 3 Salic. 175, in which the court 
held that indebitatus assumpsit would not lie 
upon mutual promises, because debt would 
not lie. But no objection was made upon the 
ground that the wager was unlawful; or that 
it was a gaming transaction, although it was 
for money won at play. The case turned 
entirely upon the form, of action; it is, there- 
fore, rather against the point for which it is 
cited. Eggleton v. Lewin, 3 Salk. 176 (2 
Annae); indebitatus assumpsit for £20, won 
at cards. Upon a writ of error, "the erroi 
assigned was, that a general indebitatus as- 
sumpsit would not lie for money won at play; 
and the greater number of judges inclined 
that it would; but Holt, O. J., and Pollexfen, 
O. J. of 0. B., that it would not, because there 
must be some meritorious act as a consid- 
eration to maintain such action; it will lie 
against him who holds the wager, because 
the law implies a promise to deliver the 
money to the winner." This case also was 
decided upon the form of the action, and is 
against the point for which it was cited. It 
was before the 9th of Anne, and after the 
16th of Car. n., which only prohibited wagers 
to the value of £100. Amory v. Gilman, 2 
Mass. 5, was upon a policy of insurance; and 
the opinion of the court was, that a policy 
without interest was void; and the rea- 
son is expressed in Goddart v. Garrett, 
2 "Vera. 269, "that these insurances are 
made for the encouragement of trade; and 
not that persons unconcerned in trade, nor 
interested in tue ship, should profit by it" 
The court expressed no opinion respecting the 
validity of wagers in general, but confined 
their remarks to wager policies of insurance. 
The case, therefore, is not in point Good v. 
Elliot, 3 Term It. 693. This was an action 
upon a wager that Susannah O^ye had, before 
a certain day, bought a wagon belonging to 
D. Coleman. After verdict for the plaintiff, 
there was a motion in arrest of judgment, 
upon the ground that all wagers are illegal 
where the party has no other interest in the 
subject-matter of them than that which he 
chooses to create by his bet This case is 
cited for the opinion of Mr. Justice Buller, 
which was overruled by the three other 
judges. Mr. Justice Grose said: "In thus stat- 
ing the proposition, it seems admitted that 
some cases' are legal; and, indeed, it cannot, 
after the different authorities which have 
been decided, be doubted;" "and that after 
the cases which have been determined, to say 
that this action cannot be maintained, would 
be to make law and not to interpret it" Mr. 
Justice Ashhurst said: "As to the general 
ground, namely, whether an action will lie 
on any wager, that question does not now ap- 
pear open to argument, it having been settled 
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by so many authorities, both ancient and 
modern, particularly in the case of Da Costa 
v. Jones [Cowp. 729]; and Lord Kenyon, C. 
J., said, "I have not entertained the least 
doubt upon this question, from the time it 
was argued down to the present moment" 
"Now, in order to know what the law has 
said upon this subject, let us trace it back, 
and it will be found, that from the earliest 
tim^s, the books all speak the same lan- 
guage." And again he says: "From the ear- 
liest times, therefore, down to the case of Da 
Costa v. Jones, there appears to have been 
no doubt on the subject" And in that case, 
"Lord Mansfield said, that indifferent wagers 
upon indifferent matters, without interest to 
either of the parties, are allowed by the law 
of this country, so far as they have not been 
restrained by particular acts of parliament; 
and the restraint imposed in particular cases, 
supports the general rule." And again, Lord 
Kenyon says: "Being bound by former de- 
cisions; not having the power to alter the law; 
not finding any one case against the legality 
of wagers in general; and finding cases with- 
out number, wherein wagers have been held 
to be good, and that the payment of them 
may be enforced, I think the wager in the 
present case good at common law." TCobin- 
son v. Mearns, 6 Dow. & R. 26. This was an 
action for money had and received, brought 
to recover back a sum of £20, which had been 
deposited by the plaintiff in the hands of the 
defendant as stake-holder upon a wager on 
the event of a horse-race. After the race, 
there being a dispute between the parties as 
to which horse had won, the plaintiff de- 
manded his deposit After verdict for 'the 
plaintiff, leave was given to the defendant to 
move for a nonsuit; and one ground taken 
was, that the wager itself was illegal and 
void, and no action could be maintained re- 
specting it It was admitted that the wager 
was illegal; and the verdict was sustained 
"on the ground that it" (the money) "was de- 
manded before it was paid over, the wager 
itself being illegal." But Holroyd, J., said: 
"Upon looking into the authorities, it will be 
found that the right of the party to recover 
back the deposit paid on a wager, does not 
depend upon whether the wager be illegal 
and void, or whether it be won or lost; but 
upon whether the stake-holder has received 
it upon an illegal consideration; for if he has, 
he is bound to refund it" This case, we sup- 
pose, is cited because it admits that a wager 
of £20, upon a horse-race, is illegal; and the 
conclusion drawn from it is, that all wagers 
are, at common law, illegal. But no such 
conclusion can be drawn, because a wager 
for more than £10 upon a horse-race, is void 
by the 9 Anne, c. 14, taken in connection with 
16 Car. II. c. 7, as decided in the cases of 
Goodburn v. Marley, 2 Strange, 1159; Lynall 
v. Longbothom, 2 Wils. 36, and Blaxton v. 
Pye, 2 Wils. 309. On the contrary, the stat- 
ute which makes, void the wager, is evidence 
that it was not void at common law. 
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But it is said that the earliest case cited in 
Good v. Elliot, was that of Andrews v. 
Heme, 1 Lev. 33, in the 12th year of Charles 
II., Anno, 1660, and that prior to that time 
the law was otherwise. But there is no case, 
to the contrary, and Lord Kenyon says that 
the law was so from the earliest times. It 
has also been said, that we took the common 
law as it existed and had been expounded 
at the time of the first emigration to Mary- 
land, namely, in the year 1633, the date of 
the charter, which was twenty- seven years be- 
fore the case of Andrews v. Heme; so that 
that case is no authority here. If cases made 
the law, instead of being merely evidence of 
the law, this would be true; but a recent case 
is as good evidence of what the common law, 
in a like case, was. one hundred years ago, 
as it is of what the common law now is; and 
such has been the prevailing opinion in 
Maryland, whose courts have, up to the pres- 
eut time, considered the decisions of the Eng- 
lish courts as evidence of the common law 
in cases in which it has not been authorita- 
tively adjudged otherwise in the courts of 
Maryland. 

In regard to wagers in general, the cases 
which have been cited have generally been 
considered in the United States, as settling 
the law. This court has so considered them; 
and in the case of Denney v. Elkins, at 
May term, 1831, in this court [Case No. 3,- 
790], the law respecting wagers in general 
was considered as settled; and that case was 
decided upon that exception to the general 
rule which condemns wagers against the pub- 
lic policy of the country in regard to the free- 
dom of elections. The general rule is, that a 
fair wager may be recovered at law. To this 
rule there are exceptions, as stated in the 
case of Good v. Elliot, 3 Term R. 693. The 
wager in the present case, however, does not 
come within any of the exceptions. Judg- 
ment affirmed, with costs. 
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FLEMING v. NORTHAMPTON NAT. 
BANK. 

[62 How. Pr. 177.] 

Circuit Court, S. D. New York. Nov. 1881. 

Banks— Liability for Stolen Securities— Neg- 
ligence— Province of Jury. 

[1. Banks who have in their possession collat- 
eral security for the payment of loans are called 
upon to take the same care that good business 
men or persons or corporations of their class or- 
dinarily take of puch bonds. They are liable 
for want of ordinary care.] 

[2. Although there may be found fragmenta- 
ry evidence in favor of the party upon whom 
the burden of proof is imposed, yet if the tes- 
timony, assuming it to be true, and the infer- 
ences which may fairly be drawn therefrom, 
are, in the opinion of the court, entirely insuffi- 
cient to authorize the jury to find a verdict 
in favor of the party upon whom the onus of 
proof is cast, it is the duty of the court to di- 
rect the jury what verdict to render.] 



[3. The fact that a watchman employed to 
guard a bank left at four o'clock in the morn- 
ing, after which plaintiff's securities were taken 
from the bank by robbers, is such slight evi- 
dence of want of ordinary care that a jury 
would not be justified in finding for the plain- 
tiff upon that fac * alone.] 

[This was an action by Emma A. Fleming 
against the Northampton National Bank to 
recover the value of certain government 
bonds held by defendant as collateral security 
for a loan, and which were taken from its 
vaults by robbers on the morning of January 
26, 1876, after the watchman on duty had left 
the bank.] 

Bates & Hernz, for plaintiff. 

Peckham & Tyler, for the bank, moved for 
a nonsuit at the end of plaintiff's testimony. 

SHIPMAN, District Judge. It is now well 
settled that, althotigh there may be found 
fragmentary evidence in favor of the party 
upon whom the burden of proof is imposed, 
yet, if the testimony, assuming it to be true, 
and the inferences which may fairly be 
drawn therefrom, are, in the opinion of the 
court, entirely insufficient to authorize the j urj 
to find a verdict in favor of the party upon 
whom the onus of proof is cast, it is the duty 
of the court to direct the jury what verdict 
to render. This rule does not imply that the 
court should weigh the credibility of oppos- 
ing witnesses, or determine whether the un- 
contradicted witnesses are to be credited; 
but conceding to all the evidence offered the 
greatest probative force which, according to 
the law of evidence, it is fairly entitled to, the 
court is to determine whether there is any 
substantial evidence which can justify a ver- 
dict in favor of the party in whose favor the 
evidence is offered or received. Now, in this 
case these bonds were left by Mr. Fleming 
with the Northampton Bank as collateral se- 
curity for the payment of a loan. It is in 
proof, or sufficiently in proof, so that there 
can be no doubt upon the subject that these 
bonds, together with a very great amount of 
other bonds and valuable personal property, 
were taken by robbers from this bank on the 
morning of the 26th of January, 1876, and by 
superior force, in the absence of any of the 
officers or the watchman of the bank; that 
subsequently this note matured; that pay- 
ment was tendered and refused; and that de- 
mand was made for the bonds. 

Now, what is the law upon the subject of 
bailees of collateral securities? The law is 
that banks who have in their possession col- 
lateral security for the payment of loans are 
called upon to take the same care that good 
business men, or persons or corporations of 
their class, ordinarily take of such bonds. 
That is, in the old phrase of the law, they are 
liable for want of ordinary care. It is prop- 
er, as was stated by the court in Case of Es- 
sex Bank, 17 Mass. 479, that higher obliga- 
tion of care should be imposed upon banks, 
which have a very large amount of property 
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and assets, than should he imposed upon pri- 
vate individuals, and therefore use the phrase, 
"good business people of their class who deal 
in sureties of this sort and who hold securi- 
ties of this sort/* This being so,— the state 
of the facts being, as I have stated, that the 
property was taken from them by superior 
force,— there is an obligation upon the plain- 
tiff to prove in some way lack of ordinary 
care; and if he does not prove it, then he 
has not made out his case. The only proof 
in this case of any consequence, as it seems to 
me, is that there was no watchman present; 
that the watchman went away at four 
o'clock. This man watched this as well as 
the other banks in the neighborhood, going on 
at ten o'clock at night and leaving at four 
o'clock the next morning. The fact would 
seem to me to be very slight evidence from 
which to infer negligence or want of ordi- 
nary care, and so slight that a jury would not 
be justified in finding a verdict for the plain- 
tiff upon that fact alone. It is the important 
fact which is here presented. I think there 
is no case made out by the plaintiff, and I 
therefore direct a verdict for the defendant 
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FLETCHER et al. v. The CUBANA. 

[N. Y. Times Jan. 10, 1864.] 

District Court, S. D. New York. 18C4. 

Collision— Evidence— Expert Testimony. 

[1* Failure to carry a light does not put a ves- 
sel at fault unless the discovery of her position 
to the colliding vessel was thereby delayed.] 

[2. A steamer should stop promptly upon dis- 
covering in her course an indistinct object, 
which may be a sail.] 

[3. Testimony of persons who have witnessed 
dawn and sunset at the place and season in- 
volved in the issue, together with that of eye- 
witnesses to the facts in dispute, outweighs, the 
received opinion of geographers and navigators 
as to the time of such phenomena and the dura- 
tion of twilight.] 

[In admiralty. Libel by Thomas D. Fletch- 
er and others against the steamer Cubana to 
recover for damages suffered by the schooner 
Minerva in a collision.] 

Beebe, Dean & Donohue, for libelants. 
Mr. Blatchford, for claimant 

SHIPMAN, District Judge. This libel is 
filed to recover damages alleged to have 
been inflicted on the schooner Minerva, at 
sea, on the morning of June 19, 1860, in a 
collision with the Spanish steamer Cubana. 
The schooner is an English vessel, belonging 
to Nova Scotia. The accident occurred 



about 4 or 4% o'clock in the morning, in lat 
25° 48' N„ Ion. 62° IS' W. The schooner 
was under a very light breeze, and was 
making but little headway at the time. It 
was the duty of the steamer to have cleared 
her, and she is liable for the damages caused 
by the collision, unless the schooner was in 
fault The only serious fault which can be 
charged upon her is that charged in the 
pleadings, and evidence of the omission to 
show a light The question of her duty on 
this point turns upon the fact "whether or 
not it was dark at the time. The libel- 
ant's witnesses insist that it was not, while 
those on behalf of the steamer assert the 
contrary. Two witnesses from this city 
have been called, who swear that they are 
acquainted with the navigation of the ocean 
in the vicinity of the place of this collision, 
and they state that at that season of the 
year it must have been broad daylight at 
the time the vessels collided. The court has 
had some hesitation in accepting this state- 
ment, as it is in conflict with the commonly 
received opinion of geographers and navi- 
gators touching the length of time which 
dawn precedes the morning and twilight fol- 
lows the setting sun. But as the testimony 
is positive, and the witnesses say they have 
personally witnessed the state of the at* 
mosphere in that region and at that season 
of the year and time of day, the court must 
accept their testimony as confirming that of 
those on board the schooner. The mate of 
the Cubana also says that he saw some- 
thing on his leebow, a short time previous 
to the collision, his attention having been 
attracted to it by a cry from his lookout 
He states that it was indistinct, and ap- 
peared like a sail. He soon recognized it 
to be a schooner, then half a mile or a mile 
off. He immediately changed his course 
and ordered the steamer to be stopped. He 
.should have stopped her at once, on discov- 
ering indistinctly what proved to be the 
schooner, instead of waiting till she emerged 
fully into view. This was the only safe 
course, and would have probably averted the 
collision. If the evidence had satisfied the 
court that it was sufficiently dark to have 
rendered a light on board the schooner 
available in disclosing her to the steamer at 
an earlier moment, the court would have 
apportioned the damage. But though the 
evidence is not as satisfactory as could be 
wished on this question, the court is con- 
strained on the whole, to conclude that it 
was so light that a lantern displayed on the 
schooner would not have led to her earlier 
discovery by the steamer. Decree f r the 
libelants, with a referee to compute the . 
damages. 
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Case No, 4,863a. 

FLETCHER v. ELLIS. 
[Hempst. 300.] i 

Superior Court, Territory of Arkansas. Feb. 

1S36. 

Maintenance— Action for— Pleading. 

1. An action will lie for maintenance in this 
country. 

2. In the declaration it is necessary to allege 
the pendency of a suit, in what court pending, 
together with time, place, and circumstances, so 
as to show the maintenance. 

[Error to Conway circuit court] 
Before CROSS and YELL, Judges. 

CROSS, Judge. The record in this case 
shows that the plaintiff in error [Frederick 
Fletcher] brought an action of trespass on 
the case against the defendant [William 
Ellis], in the Conway circuit court, and in 
his declaration alleged "that the said plain- 
tiff and one Alexander Rogers, were indebt- 
ed to Daniel Gilmore in a large sum of mon- 
ey, namely, in the amount of fifty-five dol- 
lars, upon which said Gilmore had brought 
suit and obtained judgment, and sued out 
execution against the plaintiff and the said 
.Rogers, and the plaintiff avers that he and 
Rogers had, in the county of Conway, suffi- 
cient goods and chattels to have satisfied the 
execution, and the plaintiff avers that the 
defendant being an evil disposed person, 
fond of encouraging litigation and foment- 
ing strife, and wishing to harass, impoverish, 
and distress the plaintiff, did, on the first day 
of October, 1S34, at the county of Conway, 
and within the jurisdiction of this court, 
maliciously 'persuade and procure the said 
Daniel Gilmore, by offering him to pay all 
costs and charges, and to see his debt made 
secure, to have the plaintiff's body taken in 
execution; and by reason of the defendant's 
procurements by his several offers and prom- 
ises as aforesaid made, the plaintiff's body 
was taken in execution." It also appears 
that the defendant filed a demurrer to the 
declaration, which was sustained by the 
court. The writ of error is prosecuted to re- 
verse the judgment sustaining the demurrer. 

A mere glance at the declaration will show 
that it has been drawn by an extremely care- 
less pleader. The object of the action doubt- 
less was, to charge the defendant for a main- 
tenance, which is defined to be an officious 
intermeddling in a suit depending in a court, 
with which the person so intermeddling has 
nothing to do, by assisting the plaintiff or de- 
fendant in the prosecution of such suit. Co. 
Litt. 358; 2 Inst. 213. The court is not des- 
ignated in which the suit was pending, nor 
is the time or place alleged when and where 
the execution issued or into whose hands it 
came. The allegation is in relation to the 
maintenance, that the defendant offered Gil- 
more to pay costs and charges, and to see 

i [Reported by Samuel H. Hempstead, Esq.] 



that his debt was secured. Between a mere 
offer to assist and assistance, there is certain- 
ly a material difference, for without the 
latter, the maintenance is not committed at 
all. So far as anything can be collected on 
the subject from the declaration, it seems 
that at the time the offer was made to pay 
costs and see the debt secured, an execution 
was rightfully in the hands of an officer of 
some kind, and the plaintiff and Rogers had 
a sufficiency of property in the county to 
satisfy it If so, the defendant's offers were 
made in relation to a matter over which 
neither he nor Gilmore had any control, as 
the officer was legally bound in the first place, 
to levy on and dispose of the property in 
satisfaction of the writ, notwithstanding 
the plaintiff in execution might have instruct- 
ed him to arrest the body of the defendant. 

That an action lies in this country for main- 
tenance, we entertain but little doubt. Yet 
it certainly would be necessary, in order to 
sustain such an action, to allege not only the 
pendency of a suit, but designate the par- 
ticular court in which it w r as depending, to- 
gether with time and circumstances, none of 
which requisites exist in the case before us. 
Indeed, there is scarcely a single requisite 
stated necessary to constitute a maintenance, 
and we have seldom had occasion to ex- 
amine a declaration in which there was so 
frail a cause of action set forth. Judgment 
affirmed. 
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Equitable Lien for Advances — Bankruptcy— 
Eights op Assignee— Act of 1841— Equity Ju- 
risdiction of Federal, Coukts — Mortgage— 
Fraudulent Intent. 

1. The bill, in this case, asserted an equitable 
lien against certain shipments, and the proceeds 
thereof, in the hands of the assignee of James 
Read & Co. as security for advances made by 
the plaintiffs, under an agreement with James 
Read & Co. by which Read & Co. were au- 
thorised to make drafts on the plaintiffs in pay- 
ment for merchandise, the said merchandise be- 
ing pledged and hypothecated to the plaintiffs 
as collateral security for their advances. It 
was held, that the lien was good. 

2. So, also, duties and charges upon the ship- 
ments having been paid by Messrs. Read & Co.; 
it was hcUU that they were not to be deducted 
from the value of the shipments, or the proceeds 
in the hands of the assignee, except in respect 
to such goods as came into the hands of the as- 
signee, charged with those duties, since the 
bankruptcy. 

3. The assignee in bankruptcy takes the prop- 
erty and rights of the bankrupt, subject to all 
the liabilities and with all the rights, that would 
attach to them in the hands of the bankrupt; 
the only exception is in case of fraud. 

[Cited in Gibson v. Warden, 14 Wall. (SI U. 
S.) 248.] 

i [Reported by William W. Story, Esq.] 
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4. Where a lien, or equitable claim, consti- 
tuting a charge in rem, is a matter of agree- 
ment, it will be enforced in equity, not only 
upon real estate, but also upon personal estate, 
or money in the hands of a third person; and 
against the party himself, or his personal repre- 
sentatives, or persons claiming under him, or 
assignees in bankruptcy. 

[Cited in Lawrence v. Dana, Case No. 8,136; 

Holly Mnnufg Co. v. New Chester Water 

Co., 48 Fed. 892; Kiddle v. Hudgins, 58 

Fed. 492.] 
[Cited in Jones v. Richardson, 10 Mete. 

(Mass.) 4S9.] 

5. The proviso in the second section of the 
bankrupt act of 1841, c. 9 [5 Stat. 440], em- 
braces all Hens, equitable and legal, which are 
valid by the lex loci contractus, and is not re- 
stricted to such as can be enforced by state 
laws. 

[Cited in Zollar v. Janvrin, 49 N. H. 117.] 

G. An equitable lien is valid by the laws of 
Massachusetts, although no remedy for its en- 
forcement is provided by the state jurispru- 
dence. 

[Cited in The Menominie, 30 Fed. 202.] 

7. The equity jurisdiction and equity juris- 
prudence administered "-in the courts of the 
United States are coincident and coextensive 
with that exercised in England, and are not 
regulated by the municipal jurisprudence of 
the particular state, where the court sits. 

[Cited in Gindrat v. Dane, Case No. 5,455.] 

8. Liens and mortgages of personal property 
are perfectly good, as between the parties, and 
against creditors, although the possession remain 
with the owner or mortgagor, if there be no 
fraudulent intert. The same rule applies to 
sales of personal property. 

Bill in equity brought by Edward Fletcher, 
James Alexander, Charles Kerr, Charles 
Dashwood Bruce, Christopher Pearse, and 
Charles Philip Fletcher, of London, England, 
merchants and copartners negotiating under 
the style and firm of Fletcher, Alexander & 
Co., bring this their bill against George 
Morey, of Boston, as assignee of the joint 
estate and effects of James Read & Co. The 
bill sets forth, in substance, that on or about 
the thirtieth day of December, 1840, James 
Read, of Boston, in Massachusetts, and 
Horace Hall, of Charlestown, in New Hamp- 
shire, merchants and joint partners negotiat- 
ing at Boston aforesaid under the firm of 
James Read & Co., applied to Thomas B. 
Curtis, the duly authorized agent of the plain- 
tiffs on that behalf, and requested him as 
the said agent, to grant unto' them a letter 
of credit upon the usual terms and conditions, 
and thereupon the said Curtis being there- 
unto duly authorized, did grant unto them 
a letter of credit bearing date on the thirtieth 
day of December, 1840, addressed to the 
plaintiffs by their said partnership name 
and style, of which the following is a true 
copy: "Boston, December 30, 1840. Messrs. 
Fletcher, Alexander & Co., London. Gentle- 
men: This letter will be forwarded to you 
by Messrs. James Read & Co., a firm of the 
first standing in this city. These gentlemen 
have orders, now in progress of execution 
towards which they would like a credit with 
your good selves. Believing that I cannot 
introduce to you better correspondents, I 



hereby request that you authorize such 
parties as they may advise you, to draw on 
their account for sums not exceeding ten 
thousand pounds in all. Drafts drawn in 
payment for goods to be shipped after the 
reception of this letter to be accompanied by 
bills of lading, and merchandise so purchased 
and shipped from Liverpool to be forwarded 
through your house there. Your ob't serv't 
(Signed), T. B. Curtis. For £10,000." That 
at the same time that the said letter of credit 
was granted, the said James Read & Co. 
entered into a contract in writing witn the 
plaintiffs, of which the following is a true 
copy: "Boston, December 30, 1840. Receiv- 
ed the original of the annexed letter of credit 
for ten thousand pounds, in consideration 
whereof, we, James Read & Co., do hereby 
•agree with Messrs. Fletcher, Alexander, & 
Co. to provide in London, previous to the 
maturity of the bills, sufficient funds to meet 
the payment of whatever may be negotiated 
by virtue thereof, with commission, on the 
same one per cent, and also to give security 
here for the same at any time previous there- 
to, if required by them or their agent, and 
all property, which shall be purchased by 
means of the above credit and the proceeds 
thereof, and the policies of insurance thereon, 
together with the bills of lading, are hereby 
pledged and hypothecated to them as col- 
lateral security for the payment as above- 
promised, and held subject to their order on 
demand, with authority to take possession 
and dispose of the same at discretion for their 
security or re-imbursement For all pay- 
ments, settlements and recoveries in the 
United States, growing out of this credit, the 
pound sterling is to be calculated at the cur- 
rent rate of exchange, existing at the time 
of such settlement. Interest to be charged 
at the rate of six per cent, per annum. 
(Signed) James Read & Co." And the said 
James Read & Co. having signed the said 
contract, and delivered the same to the said 
Curtis, and having received from him the 
said letter of credit, proceeded to act there- 
on, and from time to time through their 
duly authorised agents in that behalf, drew 
bills on the plaintiffs in London, which were 
accepted and paid by them under the said 
letter of credit; and funds to pay the same 
were duly provided by the said James Read 
& Co. until the twenty-sixth day of March, 
1841, when the said letter of credit having 
been altogether used and executed, and bills 
amounting to the sum of ten thousand pounds 
sterling, mentioned therein as not to be ex- 
ceeded, having been drawn, the said James 
Read & Co. applied to the plaintiffs' said 
agent, and desired to Tenew or extend the 
said letter of credit and their said contract 
with the plaintiffs, so as to enable them to- 
continue to use the said letter of credit, and 
thereupon, by mutual agreement between 
the said James Read & Co., and the plain* 
tiffs' said agent, the following endorsement 
was made upon the said letter and signed 
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l)y the plaintiffs' said agent, namely: "Bos- 
ton, March 26, 1S41. It is agreed that this 
letter of credit shall continue in force for 
one j r ear from its date, and for any sums 
not exceeding ten thousand pounds at any 
one time, unless sooner annulled. T. B. 
Curtis, Attorney for Fletcher, Alexander & 
Co." And at the same time the following 
endorsement was made on the said contract 
by the said James Read & Co.: "Boston, 
March 26, 1841. The credit for which this 
obligation was given being extended per en- 
dorsement on the annexed copy thereof, we 
agree that the obligation shall be binding 
in like manner for such extension, say for 
any sum not exceeding at any one time ten 
thousand pounds sterling. James Read 
& Co." 

That after the said letter of credit had been 
enlarged by the endorsement aforesaid, the 
said James Read & Co. proceeded to, and did 
authorize certain persons doing business un- 
der the mercantile firms of W. B. Huggins & 
Co., Cratts & Stell, and Knauth & Storrow, 
to purchase merchandise for them, and draw 
"bills of exchange on the plaintiffs for the 
price thereof, and charges and expenses there- 
on, and having duly advised the plaintiffs 
thereof, and requested them to accept the 
same, they, pursuant to the said letter of 
credit extended as aforesaid, and relying on 
the said written contract of the said James 
Read & Co., and the hypothecation and prom- 
ise of a specific lien therein contained, did 
accept bills of exchange drawn by the said 
mercantile firms, to pay for merchandise pur- 
chased by them for the said JameS Read & 
Co. That the said James Read & Co. have 
wholly failed to comply with their said prom- 
ise to the plaintiffs to provide in London 
previous to the maturity of the said bills of 
exchange sufficient funds to meet the pay- 
ment thereof together with the plaintiffs* com- 
mission thei*eon, and on the twenty-third day 
of April, 1S42, by a decree of the district 
court of the United States, within and for the 
said district of Massachusetts, the said James 
Read & Co., upon their own petition, were 
duly declared bankrupts, and George Morey, 
Esquire, of Boston, aforesaid, was duly ap- 
pointed their assignee; so that it is now 
wholly beyond the power of the said James 
Read & Co. and their assignee, to provide 
funds as aforesaid, nor do they, or either of 
them intend or expect so to do. That of the 
merchandise purchased as aforesaid and paid 
for by bills of exchange drawn as aforesaid, 
some has already reached the hands and pos- 
session of the said James Read & Co., where- 
of some has been sold, and the proceeds 
thereof remain in their hands, or have come 
to the hands of their assignee, in the form of 
bills of exchange or promissory notes, or in 
some other form, so that the same can be 
identified and specified; and some thereof 
still remain in their hands, or the hands of 
their assignee, unsold. And some of the said 
merchandise so purchased and paid for, as 



aforesaid, having arrived in this country 
after the said James Read & Co. had be- 
come insolvent, and had filed their petition 
to be declared bankrupts, the plaintiffs' said 
agent applied to them in behalf of the plain- 
tiffs, to perform their said contract by de- 
livering to him the bills of lading of such 
property as had not yet been received by 
them, and thereupon the said James Read & 
Co. did endorse and deliver to the plaintiffs' 
said agent the bills of lading of merchandise, 
which the said James Read & Co. had then 
received. That of the said merchandise so 
purchased and paid for as aforesaid, the bills 
of lading of some part have come to the 
hands of the said Morey as assignee, and of 
a part the bills of lading have not yet ar- 
rived, but the whole of the residue of the 
said merchandise is soon expected to arrive 
and to come to the hands of the said as- 
signee. That on or about the twenty-fifth 
day of March, 1842, the plaintiffs, by their 
said agent, applied to the said James Read 
& Co., and requiring of them that all prop- 
erty purchased by virtue of the said letters 
of credit, or the proceeds thereof, if sold, 
should be placed in the possession of the 
plaintiffs' said agent, for the plaintiffs' se- 
curity, in compliance with the contract afore- 
said, and the said James Read & Co. admit- 
ting that they were bound to do so by their 
contract aforesaid, did hand to the said agent 
an invoice of the said merchandise then re- 
maining unsold, and also a list of all un- 
settled accounts of the sales of the said mer- 
chandise, which had been sold, but by reason 
of their having petitioned for a decree of 
bankruptcy as aforesaid, refused to permit 
the said plaintiffs* said agent to take posses- 
sion of the said merchandise. That the said 
Morey had actual notice before his appoint- 
ment to the said trust, of the plaintiffs' lien 
on the said merchandise and bills of lading, 
and express and particular notice thereof , 
very soon after his said appointment, and 
was requested to permit the plaintiffs to take 
possession thereof pursuant to their rights 
under the said contract of James Read & 
Co. with the plaintiffs, but the said Morey 
as such assignee refused and still refuses so 
to do. 

The bill concludes with a prayer, that the 
court will be pleased to declare that the 
plaintiffs are justly entitled to and have a 
lien on all the said merchandise and the pro- 
ceeds thereof, and the bills of lading therefor, 
as collateral security for the faithful per- 
formance by the said James Read & Co. of 
their said contract with the plaintiffs, or for 
such further and other relief as the nature 
of the case may require and to your honors 
may seem meet, &c. 

The answer admits, generally, the facts 
stated in the bill relative to making and 
extending the letter of credit, ■ and to the 
bankruptcy of the defendants, and the ap- 
pointment of the defendant as assignee of 
the firm of James Read & Co.; it also ad- 
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mits, that upon application by the plaintiffs, 
the defendants did deliver up to the plain- 
tiffs six bills of lading of merchandise, but 
he submits, that they had no right or author- 
ity so to do; and that the said delivery and 
endorsement were null and void. 

The bill annexes a schedule of certain 
merchandise shipped by Fletcher, Alexander 
& Co. to James Read & Co., and a schedule 
of merchandise received and sold, and the 
proceeds of which were disposed of by 
James Read & Co. previous to their going in- 
to bankruptcy, and asserts that no part 
thereof has come to the possession or control 
of this defendant, except certain sums of 
money, which were due and owing to the 
said James Read & Co. on the said seven- 
teenth day of March, on account thereof, 
which have not yet been collected, and cer- 
tain merchandise received by this defendant 
since that time, which are set forth in an 
exhibit, and which conform to the exhibit 
annexed to the plaintiffs' bill. The bill 
further' alleges,, that the defendant to his 
knowledge, information and belief, received 
no formal notice of any claim of the plain- 
tiffs to the said merchandise, or the proceeds 
thereof, until after the twenty-third day of 
April last, when he was appointed assignee 
as aforesaid, and that no formal demand has 
been made upon him for an account or de- 
livery thereof, or otherwise, unless the filing 
of the said bill of complaint was such de- 
mand. But that the said Curtis and his so- 
licitors did before and after this defendant's 
appointment as assignee, as aforesaid, and 
before the filing of the said bill, have one or 
more casual conversations with this defend- 
ant, in which they alluded to the possibility 
of their making such a claim and filing such 
a bill, but the same were not understood by 
this defendant as meant for or intended, to 
be formal demands or in the nature thereof, 
nor as legal notices that such claim would 
be attempted to be enforced. That no part 
of the merchandise purchased by means of 
bills of exchange drawn under the said let- 
ter of credit and the extension thereof, was 
purchased by the said plaintiffs or from 
them, but that the same was purchased by 
various persons, acting as agents, or under 
the directions of the said James Read & Co. 
and for their sole account, and that these 
persons, in order to reimburse themselves 
for the said purchases, drew bills on the said 
plaintiffs, in pursuance of the* orders of the 
said James Read & Co. That the merchan- 
dise, so purchased, was forwarded to the 
plaintiffs at "Liverpool to be shipped to the 
said James Read & Co. at Boston, and the 
said plaintiffs voluntarily and of their own 
accord, parted with the possession of the 
said merchandise, and consigned the same to 
the said James Read & Co., and suffered the 
same to go into their absolute possession, 
and to be sold or disposed of at their pleas- 
ure, without any claim or notice of any ti- 
tle, interest or lien of the said plaintiffs in 



or upon said merchandise or any part there- 
of. 

The defendant denies, that the said plain- 
tiffs have, or are entitled to have, in law or 
in equity, any lien upon the said goods and 
the proceeds thereof, or any right, title or in- 
terest in or to the same, and claims, that 
such of said merchandise as was in the hands- 
of the said James Read & Co. at the time 
of the filing of their said petition, and such. 
as has since come to the possession of them, 
or of this defendant, and the proceeds of all 
such merchandise theretofore sold, are vest- 
ed in this defendant, as the assignee of the* 
estates of the said James Read & Co., free 
from and divested of all liens, claims, or 
demands whatsoever, in favor of the plain- 
tiffs, and that he claims so to hold them for 
the benefit of the creditors of the said estate, 
and to be disposed of according to law. 
And this defendant further says, that, with 
regard to the goods on hand on the said sev- 
enteenth day of March, the said James Read 
& Co. had paid or given bonds for the pay- 
ment of the duties thereon; with regard to 
those received since that time, this defend- 
ant has paid the duties thereon, and this 
defendant claims to be reimbursed for all 
the duties so paid or secured to be paid upon 
said goods, and for all expenses of freight,, 
storage, truckage, and other incidental ex- 
penses, incurred in or about said goods, if it 
should be held that the plaintiffs are enti- 
tled to the same. "Whereupon this defend- 
ant respectfully prays, that he may be hence 
dismissed and allowed his costs. 

The following statement was, by consent, 
made a part of the case: "The letter of cred- 
it and the agreement for a lien, which was 
co-extensive with it, expired in* December, 
1S41; after which time, all the drafts men- 
tioned in the bill were drawn and accepted. 
The said Read & Co., and Thomas B. Cur- 
tis, were ignorant, that the, letter of credit 
expired at that time, and acted on the belief,, 
that it had not expired; and it is presumed, 
that the plaintiffs were also ignorant of the 
fact when they accepted the bills. This fact 
was not known to the counsel in the ease, 
when the bill and auswer were filed, and 
they may be taken as amended accordingly. 
C. P. & B. R. Curtis, for plaintiffs." 

The cause was set down for a hearing up- 
on the bill and answer. 

B. R. Curtis and C. P. Curtis, for plain- 
tiffs. 
Francis C. Loring, for defendant 

STORY, Circuit Justice. It does not ap- 
pear to me that there is any real difficulty in 
the present case. The bill asserts an equita- 
ble lien against certain shipments, and the- 
proceeds thereof, in the hands of Mr. Morey,. 
as assignee in bankruptcy of Messrs. Read 
& Co., under an agreement stated in the bill, 
and admitted by the answer, as security for 
advances made by the plaintiffs under the 
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same agreement I say under the agree- 
ment, because, although the acceptances and 
advances were, in fact, made after the time 
stipulated in the renewed agreement for 
a prolongation of the original credit (in 
which I suspect the words "from its date" 
are inserted by mistake instead of "from 
this date") ; yet it is agreed by the parties in 
the additional statement introduced into the 
case, that, in point of fact, the parties on 
both sides acted upon the supposition that 
the renewed agreement actually covered 
these very acceptances and advances, and 
that the terms of the original and renewed 
agreements were fully intended to apply to 
all the shipments made in precisely the 
same manner and to the same extent, as if 
they had been positively included therein. 
Under such circumstances, in a court of equi- 
ty, the case stands precisely in the same 
predicament as if the written agreements 
did cover them; for, in equity, that is deem- 
ed to be done, which the parties intended 
to do, and which ought to be done. 

Now, before proceeding to the points more 
directly in judgment, it is proper to remark 
that it is a perfectly well settled principle 
in equity, that the assignee in bankruptcy 
takes the property and rights of the bank- 
rupt in the same plight and condition, and 
with all the equities attached thereto, in 
the same manner as the bankrupt himself 
held them. I recollect at present but one 
exception to the doctrine, and that is in the 
case of fraud. The general rule was laid 
down by Lord Hardwicke in Brown v. 
Heathcote, 1 Atk. 1G0, 162, and it has been 
constantly adhered to ever since. I need 
not cite the authorities at large. Many of 
them will be found referred to in a recent 
opinion, which I had occasion to deliver in 
the case of Mitchell v. Winslow [Case No. 
'9,G73] at the last October term of the circuit 
court at Portland. See, also, 2 Story, Eq. 
Jur. §§ 1224, 1411. 

This then being the established principle, 
the first question which arises in the case, is, 
whether there is any equitable lien, or right, 
or claim, under the agreement, which ought 
to be enforced specifically in equity against 
the shipments made to and for Messrs. Read 
& Co., or the proceeds thereof, so far as they 
can be distinctly traced in the hands of the 
assignee; and upon this point, I entertain no 
doubt whatsoever. In equity there is no dif- 
ficulty in enforcing a lien or any other equi- 
table claim,- constituting a charge in rem, 
not only upon real estate, but also upon 
personal estate, or upon money in the hands 
of a third person, whenever the lien or other 
claim is a matter of agreement, against the 
party himself, and his personal representa- 
tives, and against any persons claiming un- 
der him voluntarily, or with notice, and 
against assignees in bankruptcy, who are 
treated as volunteers; for every such agree- 
ment for a lien or charge in rem constitutes 
a trust, and is accordingly governed by the 
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general doctrine applicable to trusts. The 
cases of Farr v. Middleton, Finch, Prec. 174, 
175; Collyer v. Fallon, 1 Turn. & K. 469, 475, 
476; and Legard v. Hodges, 1 Ves. Jr. 478,— 
are fully in point. In the case of Collyer v. 
Fallon, 1 Turn. & R. 469, Sir Thomas Plumer 
(the master of the rolls) said, "The argument 
on his side (the plaintiffs) has been, that when- 
ever parties contract with respect to a sub- 
ject-matter, that subject-matter is thereby 
bound. I assent to the principle when rightly 
understood; but it is a principle which must 
be received with qualifications. Contract 
with respect to a given matter binds the 
property as between the parties to the con- 
tract; but it does not affect the rights of 
third persons, or bind the property in ref- 
erence to any claim which they may have 
upon it, unless they either have notice, or 
are volunteers. This limitation of the prop- 
osition is stated explicitly by Lord Lough- 
borough in the very passage which was re- 
lied on (1 Ves. Jr. 478). 'Whatsoever,* says 
he, 'is the agreement concerning any subject 
real or personal, though in form and con- 
struction merely personal and suable only 
at law, yet, in this court, it binds the con- 
science;' that is to say, the conscience of the 
parties to the agreement, and of those who 
claim under them, either with notice or with- 
out consideration. For his lordship adds: 
'This maxim I take to be universal, that, 
wherever persons agree concerning a par- 
ticular subject, that in any court of equity, 
as against the party himself, and any claim- 
ing under him voluntarily or with notice, 
raises a trust* " See, also, 2 Story, Eq. Jur. 
§§ 1228, 1229, 1231, 1249, note. So that, as a 
matter of trust directly growing out of, and 
provided for by, contract, the present case 
falls directly within the principle above stat- 
ed. The goods and the proceeds thereof are 
expressly, by the agreement of the parties, 
"pledged and hypothecated" as collateral se- 
curity for the advances. But then it is sug- 
gested, that in the proviso of the second sec- 
tion of the bankrupt act of 1S41, c. 4, there 
is no saving of any liens, except such as are 
valid by the laws of the state respectively; 
and it is added that, by the laws of Massa- 
chusetts, where the bankruptcy took place, 
no equitable lien exists, or can be enforced 
in cases of this sort My opinion is that the 
terms of the proviso in the second section 
embrace all liens, equitable as well as legal, 
which are valid by the state laws. I am yet 
to learn, that an equitable lien may not ex- 
ist in Massachusetts, and is not valid be- 
tween the parties in this state. It is no an- 
swer to say, that no remedy is provided 
for the enforcement of such liens by the 
state jurisprudence in the state courts. That 
does not show, that no such liens exist; for 
many cases of acknowledged trusts no rem- 
edy at present exists in the courts of this 
state; but that does not show, that they have 
no existence or validity. Trusts in assign- 
ments, and in last wills and testaments, 
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and equitable rights, growing out of part- 
nerships, were, until a comparatively recent 
period, without any means of being enfor- 
ced in the state courts of this state. But 
has any one ever doubted, that, by the law 
of Massachusetts, such trusts were always 
valid? There is not, I believe, any remedy 
now in the state courts to enforce the lien 
of a vendor for the purchase money of an 
estate sold by him, even when expressly 
stipulated for; but yet in Oilman v. Brown 
[Case No. 5,441]; Id., 4 Wheat [17 U. S.] 
255, the supreme court entertained no doubt, 
that such a lien, when express or implied, 
was valid, and might be enforced in the 
courts of the United States possessing equi- 
ty jurisdiction, although not remediable in 
the state courts. In short, it has been long 
since settled In the courts of the United 
States, that the equity jurisdiction and equi- 
ty jurisprudence administered in the courts 
of the United States are coincident and co- 
extensive with that exercised in England, 
and are not regulated by the municipal juris- 
prudence of the particular state, where the 
court sits. This was expressly decided in 
Robinson v. Campbell, 3 Wheat. [16 U. S.] 
212, 220. and U. S. v. Howland, 4 Wheat 
[17 U. S.] 10S, 

But the proviso in the second section of the 
bankrupt act of 1S41 does not limit the 
rights of parties to the liens created and sup- 
ported- by the laws of the states. It merely 
recognizes and preserves their validity. It 
was by no means intended to affect any of 
the equitable liens or other equitable claims 
of parties arising under their contracts, where 
the contracts themselves were, by the lex loci 
contractus, valid; as there can be no ques- 
tion, that this was, as between the parties 
themselves. The fullest jurisdiction is given 
by the bankrupt act both in the district 
court and the circuit court in -equity, in all 
matters touching the bankruptcy; and, of 
course, that jurisdiction must be, and is to 
be, exercised according to the general prin- 
ciples applicable to courts of equity. The 
objection, therefore, is untenable. Assuming, 
that the state courts have no power to en- 
force the lien, or equitable claim or charge 
arising under the present agreement it is 
still capable of being specifically enforced in 
this court under its general equity jurisdic- 
tion, as well as under its particular jurisdic- 
tion conferred by the bankrupt act of 1841, 
c. 6, § S. It is a valid agreement between 
the parties, and not prohibited by the laws 
of Massachusetts. 

But 'it is said, that the agreement, if en- 
forced, will operate as a fraud upon the cred- 
itors of Reed & Co. under their bankruptcy; 
and indeed, that an agreement of this sort, 
so far as respects creditors, is void, as against 
the policy of the law, and in derogation of the 
rights of creditors. Now, it is not pretended, 
nor even suggested, that any fraud was, in 
fact, contemplated by the parties, or any of 
them, upon the creditors. The transaction 



was bona fide, for a valuable consideration, 
and for future advances, to promote the com- 
mercial business of the firm of Read & Co., 
and not to withdraw any of their existing 
funds from their creditors. No insolvency 
or bankruptcy, or failure in business was 
then contemplated by either of the parties. 
It was as fair and honest a commercial 
transaction, in its origin, and progress, and 
consummation, as was probably ever entered 
into. How, then, it is against the policy of 
the law, I confess myself unable ta perceive, 
unless we are prepared to say, that taking 
collateral security for advances, upon existing 
or future property, on the part of a creditor, 
without taking possession of the property at 
the same time, or when it comes in esse, is 
per se fraudulent. Possession is ordinarily- 
indispensable at the common law to support 
a lien; but even at the common law, it is 
not absolutely indispensable in all cases. 
This is shown by the recent case of Dodsley 
v. Varley, 12 Adol. & E. 632, where goods 
had been sold and deposited in the warehouse 
of a third person for the vendee; but still it 
was understood between the parties, that the 
vendee was not to remove them, until pay- 
ment therefor; and it was held by the court, 
that although the warehouse must be consid- 
ered as the vendee's warehouse, and he in 
the actual possession of the goods, yet "con- 
sistently with this, the vendor had, not what 
is commonly called a lien determinable upon 
possession, but a special interest sometimes, 
but improperly, called a lien, growing out of 
the original ownership, "independent of the 
actual possession, and consistent with the 
property being in the vendee." What is 
this, but allowing the existence of an equita- 
ble lien, notwithstanding the possession of 
the goods is parted with, good between the 
parties, and good as to all persons, not claim- 
ing under the vendee, as bona fide purchasers 
for a valuable consideration without notice? 
But I take it to be clear, that not only liens, 
but mortgages of personal property are per- 
fectly good and supportable between the par- 
ties, and against creditors, where there is no 
fraudulent intent, and the poss ssion remains, 
in the owner or mortgager of the property, 
and is consistent with the deed and the ar- 
rangements made between the parties. That 
was one of the points decided in the case al- 
ready alluded to, of Mitchell v. Winslow [su- 
pra]. There is a long line of authorities, 
that in cases of sales of personal property, 
conditional or absolute, the transfer or con- 
veyance is not void, even though the posses- 
sion remains with the vendor, if that posses- 
sion is consistent with, and a part of, the ar- 
rangements intended by the parties in the 
transfer or conveyance. So that the posses- 
sion of the property by Messrs. Read & Co., 
in the present case, is not iu my judgment, 
a badge of fraud, or against the policy of the 
law, or in any manner to be deemed incon- 
sistent with the just rights of their creditors; 
and, therefore, the agreement is binding and 
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valid to give a lien or equitable charge upon 
the property in the hands of the assignee, fit 
to be enforced in the present suit. 

In respect to the other point, suggested at 
the bar, whether the duties, paid by Messrs. 
Read & Go. upon the importation of the 
goods, are to be allowed for and deducted 
from the value thereof, or of the proceeds in 
the hands of the assignee, there does not 
seem to be any ground for the deduction; at 
least not, unless in respect to such goods, if 
any, as came into the assignee's hands char- 
ged with those duties, since the bankruptcy. 
The goods previously imported by Messrs. 
Read & Co., and the proceeds thereof, were 
to be chargeable with the advances; and it 
seems to me, that the intention of the parties 
was. that Messrs. Read & Co. should exclu- 
sively bear all the charges of their own im- 
portation under the agreement, the duties, as 
well as the freight and other charges. 

These, I believe, are all the points, which it 
is necessary to notice in deciding the present 
case. A decree will be entered accordingly 
for the plaintiffs; and, if necessary, it will 
be referred to a master to ascertain the 
amount due to the plaintiffs, and the amount 
of the property or its proceeds now in the 
hands of the assignee, which is affected by 
the equitable lien or charge, growing out of 
the agreement 
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FLETCHER v. PECK. 

[Nowhere reported; opinion not now access- 
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Case No. 4,866. 

FLETCHER v. SELDEN. 

[16 Blatchf. 468; 4 Ban. & A. 394; 25 Int. 
Rev. Rec. 249.] i 

Circuit Court, D. Connecticut. July 9, 1879. 

Patents— Validity — Construction op Claim— 
Infringement. 

1. The letters patent granted to Addison C. 
Fletcher, June 8th, 1869, for an improved gov- 
ernment revenue stamp, are valid. 

2. The claim of said patent, namely, "A post- 
age or revenue stamp, having a portion of its 
surface composed of thin or fragile paper, or 
other suitable material, loosely attached, and 
on which a portion of the design or other matter 
is printed, substantially as and for the purpose 
or purposes set iorth," is limited to a stamp on 
which the flap is loosely attached to the face of 
the main body of the stamp, and has a portion 
of the design imprinted upon it and is not in- 
fringed by a stamp wherein the design is printed 
on the main body of the stamp, and a portion 
of the printed stamp is loosely attached to an 
unprinted sl>p of paper attached to the back 
of the main body. 

In equity. 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 394; and 
here republished by permission.] 



Treadwell Cleveland, for plaintiff. 
Calvin G. Child, for defendant 

SHIPMAN, District Judge. This is a bill 
in equity which is based upon the alleg- 
ed infringement of letters patent [No. 91, 
108] which were issued to the plaintiff [Ad- 
dison C. Fletcher] on June 8th, 1S69, for an 
improved government revenue stamp. The 
defendant [Joseph Selden] is a collector of 
internal revenue in the state of Connecti- 
cut, and, as such collector, under the au- 
thority and by direction of the commission- 
er of internal revenue, sold and used, prior 
to the date of the bill, the tax-paid spirits 
stamps, the rectified spirits stamps and the 
wholesale liquor dealers' stamps which the 
commissioner has directed shall be used. 
The three classes of stamps are made in the 
same way. The plaintiff's invention is de- 
cribed in the specification of his t patent, as 
follows: "My invention consists in provid- 
ing the stamp with a flap or flaps covering 
a portion of its face, and arranging the vi- 
gnette, design, or printed matter on said 
stamp to extend over the flap or flaps and 
remaining or uncovered portion of said face 
or body of the stamp. By this application 
of my invention, as applied to an adhesive 
stamp, whether for internal revenue or oth- 
er purposes, said stamp may be cancelled 
by tearing off the flap or flaps, which, if 
necessary, may be preserved as evidence of 
the cancellation; or, where not required to 

[Drawings of patent No. 91,10S, published from 

the records of the United States patent 

office.] 
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be preserved, the flap or flaps may either 
be torn off and thrown away, or be so mu- 
tilated by the act of cancelling, as hereto- 
fore practised on postage stamps, (which, 
and other adhesive stamps, my invention 
is equally applicable to,) as that it will be 
impossible to use the same stamp over again 
without detection of the fraud. Referring 
to the drawing, a is the main body of an in- 
ternal revenue stamp, of the paper ordi- 
narily used, having mucilage or other ad- 
hesive matter on its back, and having se- 
cured to its face, for a portion of its length 
or area, an outer piece of tissue or other 
thin paper or flap, b, which is loose from 
the main body, excepting where joined to it 
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as at c f and which has impressed on it a 
continuation of the vignette or design, that 
is seen, in part, on the remainder, or un- 
covered portion df the main body. A stamp 
thus constructed may be cancelled by sim- 
ply tearing off the flap, b, which may be 
separately preserved as evidence of the can- 
cellation, or, in case of a postage stamp, for 
instance, it may be so mutilated by the or- 
dinary method of cancellation, as to make 
the use of the stamp again, without detec- 
tion of the fraud, impossible. The flap, b, 
being made of thin or bibulous paper, the 
portion of the design upon it ts protected 
from being effaced by chemical agents, in 
consequence of the fragile or peculiar na- 
ture of such paper, while the body, a, may 
be made of comparatively stout paper, or, 
especially, where it is desired to preserve 
separate evidence of the cancellation, the 
flap, b, which is the portion torn off in can- 
celling, may be made of stout paper, and 
the main body, a, of thin or bibulous paper. 
In fig. 2 of the drawing, the same principle 
of construction is shown, but the body, a, 
represented as having duplicate flaps, b, b, 
on the face of the stamp, which, in some 
cases, may be preferred to one." The claim 
is as follows: "A postage or revenue stamp, 
having a portion of its surface composed 
of thin or fragile paper, or other suitable 
material, loosely attached, and on which a. 
portion of the design or other matter is' 
printed, substantially as and for the pur-' 
pose or purposes set forth." 

The stamps which are used by the defend- 
ant are made in the following manner: The 
body of the stamp is composed of a piece 
of paper of one thickness, upon which is 
Impressed the printed matter of the stamp. 
A slip of red blank paper is attached to the 
outside edge of the back of the body of the 
stamp. This slip is about one-third of the 
length of the body of the stamp, and is of 
the same width. When the stamp is to be 
used, it is placed upon that part of the head 
of a barrel which has been previously cover- 
ed with paste, is secured to the barrel by 
tacks, is varnished, is cancelled by a stencil 
plate, and, in certain cases, which it is not 
necessary to specify, the portion over the 
red slip and which is not attached to the 
barrel in consequence of the intervention of 
the slip, is cut out and is preserved. The 
blank slip adheres to the pasted surface of 
the barrel. 

The questions in regard to the patentabil- 
ity and novelty of the plaintiff's invention are 
found in his favor. The question of infringe- 
ment is the important one in the case, and 
depends mainly upon the extent of the plain- 
tiff's invention, as described and claimed in : 
his patent The learned expert for the plain- 
tiff understands the gist of the invention to 
consist in a revenue stamp having the char- 
acteristics, that one of its sides is adapted 
to be pasted to an article, and the other side 
is printed over its entire substance substan- 
9FKD.CAS.— IS 



tially, and that a certain portion of the print- 
ed face is so loosely attached to the portion 
which is to be pasted, that the loose portion 
may be torn or cut away, and leave over the 
area torn or cut away a layer of paper pasted 
to the stamped article. As thus understood, 
it is immaterial whether the flap is attached 
to the back or to the face of the main portion 
of the stamp, or whether the flap is a printed 
or a blank piece of paper. 

Without controverting the position that this 
was the gist of the invention, I am of opinion 
that such was not the extent of the invention 
as described and claimed in the patent An 
examination of the specification will show, I 
think, that the grant which the plaintiff re- 
, ceived was much less broad than the inven- 
tion is now claimed to have been, and that 
the patent cannot, even with the aid of the 
principle, of liberal interpretation, properly 
include a stamp of two thicknesses of paper, 
one piece printed and the other unprinted, it 
being only necessary that the unprinted piece 
should be attached to the stamped article, 
and that the printed part should be loosely 
attached to the unprinted piece. In the spe- 
cification the patentee says that his inven- 
tion consists in providing the stamp with a 
flap or flaps, which are clearly described. 
The flap, upon which is impressed or printed 
a part of the vignette, design or printed mat- 
ter, is loosely attached to the face of the 
main body of the stamp, upon the back of 
which is the mucilage or adhesive matter, 
and the flap, thus loosely attached, covers 
a portion of the face of the body, of the stamp. 
Two particulars are indispensable, if the de- 
scriptive part of the specification clearly de- 
scribes the invention. The flap must have 
a portion of the design imprinted upon it, 
and it must, also, be loosely attached to the 
face of the main body of the stamp. The 
claim, also, in substance, specifies the same 
particulars. It is for a stamp having a por- 
tion of its surface composed of some suitable 
material, on which portion a part of the de- 
sign or other matter is printed, and which 
portion is "loosely attached." Loosely at- 
tached to what? The plaintiff construes 
these words to mean that the printed portion 
is loosely attached to any other portion of the 
stamp, and if, therefore, it is loosely attached 
to a flap, or to any unprinted portion of the 
stamp which adheres to the stamped article, 
such loose attachment satisfies the claim. 
But, in the descriptive part of the specifica- 
tion, the loosely attached portion, which is 
the flap, has the two characteristics which 
have been mentioned, one of which is that 
the portion is loosely attached, to the face of 
the main body of the stamp. The words 
"loosely attached" must, then, mean, loosely 
attached to the face of the body of the stanii* 
In the defendant's stamp, the design ^ 
printed upon the main body of the stamp, 
and a portion of the printed stamp is loosely 
attached to an unprinted slip of paper upon 
the back of the main body. The flap of the 
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defendant's stamp is unprinted and is at- 
. tached to the back of the main body of the 
stamp. The whiskey stamps are an entirely 
different article from the plaintiff's stamp, 
as described, and can be included within 
the patent only by giving to the words "loose- 
ly attached" a meaning which they obviously 
did not have in the mind of the inventor 
when the claim was drawn. The whiskey 
stamp is a modification of the inventor's idea, 
which had not occurred to him when he 
drew his specification, which was so limited 
in its terms as not to include the stamps of 
the defendant 
The bill is dismissed. 

[NOTE. For another case involving this pat- 
ent, see Fletcher v. Blake, 26 U. S. (Lawy. Ed.) 
156.] 



Case ISO. 4,867. 

FLETCHER v. TURNER. 

[5 McLean, 4GS.] i 

CJircuit Court, D. Indiana. May Term, 1853. 

■Jukisdiction— Suit by Assignee op Pkomissoky 

Note— Citizenship of Assigxok. 

Where the assignee was on a promissory note, 

the declaration must show that the assignor, 

by his -citizenship, had a right to sue in this 

<iourt. If this be not done, the declaration is 

demurrable. 

At law. 

Mr. Scoby, for plaintiff. 

Walpole & Walpole, for defendant 

OPINION OF THE COURT. This action 
is brought .by the assignee of the notes 
against the maker, payable to George Flet- 
cher, sen., who assigned them to the plain- 
tiff. In the declaration there is no allega- 
tion of the citizenship of the assignor of the 
plaintiff, and if he were a citizen of Indiana, 
at the time of the assignment, under the 
11th section of the judiciary act of 1789 [1 
Stat. 73], this court has no jurisdiction of 
the case. In such a case the assignee can- 
not sue in this court, unles3 the assignor 
could have brought suit in it on the note 
assigned, and this he could not have done, 
if the assignor was a citizen of Indiana. 
In the declaration, to give jurisdiction to the 
court, the citizenship of the assignor should 
have been alleged. The demurrer which 
has been filed lo the declaration must, there- 
fore, be sustained. 

Case No. 4,868. 

FLETCHER v. UNITED STATES. 
[l.Hayw. &H. 186.] 2 

Circuit Court, District of Columbia. June 4, 

1844. 

Criminal Law— Effect of Pkiou Conviction 

axd Nolle Prosequi. 
A prior conviction and nolle prosequi upon a 
sufficient indictment at common law, though in- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



sufficient under the statute, is a bar to a sub- 
sequent prosecution on a new indictment suffi- 
cient under the statute, for the same offence. 

At law. In error to the criminal court. 

The prisoner [Henry h letcher] was in- 
dicted for an assault and battery by shoot- 
ing a pistol with intent to kill Elizabeth 
Fletcher, and was convicted. 

Walter Lenox and James M. Carlisle, for 
prisoner. 

Philip R. Fendall, for the United States. 

On the trial of this cause the prisoner offered 
the record of a former trial and verdict of 
guilty and of an entry of a nolle prosequi in 
the case in the rendition of said verdict, no 
judgment having at any time been pro- 
nounced by the court on said verdict, as ap- 
pears by the record of said trial and verdict 
of guilty and nolle prosequi, made a part 
hereof. The prisoner proved by Elizabeth 
Fletcher, a competent witness in the cause, 
that the prisoner was the same person tried 
and found guilty by the jury in the case, of 
which the said record is made part, and that 
the said prisoner is a free negro, and that 
the facts of this case, and of the case of trial 
and verdict of guilty offered in evidence are 
the same, and so admitted by the district at- 
torney, and the witness is the same. Where- 
upon, the prisoner, by his counsel, having 
pleaded "autrefois convict," asked the court 
to instruct the jury that the prisoner under 
his said plea and the said record is entitled 
to an acquittal; which instruction the court 
refused to give. To which refusal the pris- 
oner excepted. The former indictment is as 
follows: 

"The jurors of the United States for the 
county aforesaid, upon their oaths present, 
that Hemy Fletcher, late of the county afore- 
said, free negro, on December 19, 1S42, with 
force and arms, at the county aforesaid, in 
and upon one Elizabeth Fletcher, in the peace 
of God and the said United States then and 
there being, unlawfully did make an assault 
by shooting and discharging at the said 
Elizabeth Fletcher a pistol loaded and 
charged with gunpowder and thirty-one 
leaden shot, and her the said Elizabeth 
Fletcher then and there did beat and wound 
and illtreat, with intent her the said Eliza- 
beth Fletcher then and there to kill, and 
other wrongs and injuries to the said Eliza- 
beth Fletcher then and there did to the great 
damage of the said Elizabeth Fletcher, and 
against the peace and government of the 
United States. 

"2d count. And the jurors aforesaid do fur- 
ther present, that the said Henry Fletcher, 
late of the county aforesaid, free negro, on 
the 19th day of December, 1842, with force 
and arms, at the county aforesaid, in and 
upon the said Elizabeth Fletcher, in the 
peace of God and the said United States then 
and there being, unlawfully did make an 
assault, and her the said Elizabeth Fletcher 
then and there did beat, wound and illtreat, 
with intent hei% the said Elizabeth Fletcher, 
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then and there to kill, and other wrongs and 
Injuries to the said Elizabeth Fletcher then 
and there did, to the great damage of the 
said Elizabeth Fletcher, and against the 
peace and government of the United States." 

On which indictment the jury brought in a 
verdict of guilty. *• 

The words "contra formam statuti" being 
Accidentally omitted in the indictment, the 
prisoner's counsel affirmed him ready to re- 
ceive the judgment at common law (fine and 
imprisonment), but objected to his being sen- 
tenced to the penitentiary under the statute. 
This objection was admitted; and the district 
attorney entered a nolle prosequi. The cause 
•coming on to be heard on the transcript of the 
record of the criminal court and on the bill 
of exceptions therein set forth, and the ques- 
tions of law thereon arising having been 
argued by counsel, and considered by the 
-court, it was decided that the criminal court 
•erred in refusing to give the instructions 
prayed, for, as appears by the bill of excep- 
tions, the prior conviction and nolle prosequi 
Are a good and sufficient bar to this prosecu- 
tion, the former conviction being upon a suffi- 
cient indictment at common law, though, in- 
sufficient under the statute; and the cause, 
was remanded, with directions to arrest the 
judgment thereon, and discharge the pris- 
oner. 



[NOTE. 
4,809.] 
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Case No. 4,869. 

FLETCHER v. UNITED STATES.. 

[1 Hayw. & H. 200.] i 

-Circuit Court. District of Columbia. June 4, 
1844. 

Criminal Law— Effect of Pkiou Conviction 
and Nolle Prosequi. 

Jlcld, that a prior conviction and a nolle prose- 
qui therein were a good and sufficient bar to a 
.second prosecution for the same offense. 

In error to the criminal court. 

[This was an indictment by the United 
„ States against Henry Fletcher for assault 
with intent to kill.] 

Walter Lenox, for prisoner. 

Philip R. Fendall, for the United States. 

The jury rendered a verdict of guilty as 
Indicted, and the prisoner was sentenced by « 
the court to imprisonment and labor. The 
prisoner pleaded autrefois convict The pris- 
oner, through his counsel, submitted the rec- 
ord of a former trial and verdict of guilty, 
and of an entry of a nolle prosequi in the 
case on the rendition of said verdict, no judg- 
ment having at any time been pronounced 
by the court on said verdict The prisoner 
"having pleaded autrefois convict, and asked 
the court to instruct the jury that the pris- 

i [Reported by John A. Hayward, Esq., and 
-Geo. C. Hazleton, Esq.] 



oner, under the said plea and the said record, 
is entitled to an acquittal, which instructions 
the court refused to give. ' The prisoner 
thereupon excepted, and prayed the court 
to sign and seal his bill of exceptions. 

On argument by counsel on the questions 
of law, and being duly considered by the 
court, it is thereupon considered by the court 
that the said criminal court erred in refus- 
ing to give the instructions prayed by the 
traverser, as appears by the bill of excep- 
tions, and the court, being of opinion that 
the prior conviction and nolle prosequi there- 
in referred to were a good and sufficient bar 
to the prosecution, do order and adjudge 
that the cause be remanded, witn directions 
to arrest the judgment thereon, and that the 
prisoner be discharged. 

[NOTE. See Fletcher v. U. S., Case No. 
4,S68.] 



FLETCHER. The WILLIAM. See Case 
No. 17,692. 

FLICKENGER (SMITH v.). See Case No. 
13,047. 



Case 'No. 4,870. 

FLINN et al. v. The LEANDER. 

[Bee, 260.] * 

District Court, D. South Carolina. 1808. " 

Derelict— Vessel Containing Slaves—Fraudu- 
lent Concealment of Two Negroes 
by Salvors. 

1. A vessel with slaves on board but no white 
person, considered as derelict, and one third 
given as salvage. 

2. The captain and owner's share thereof de- 
clared forfeited, for fraudulent concealment of 
two of the negroes. Such share enures to the 
owners of the derelict. 

BEE. District Judge. 

The brig Norfolk, on the 19th of March 
last, 250 miles from this port, to which she 
was bound, fell in with the Leander; and 
en' the afternoon of the third day arrived 
with her in Charleston. The Leander had 
£6 slaves on board, but no white person. In 
the evening of the 19th two of the slaves 
died. The wind was east, and the ship was 
standing eastward. From her manner of 
steering, and from a piece of a torn sail 
which looked like a white flag, she appear- 
ed to be in distress. On approaching the 
vessel, the negroes invited them to come on 
board, and an interpreter was afterwards 
found who explained their wish more clear- 
ly. Ceptain Marson then agreed to send on 
board five hands, with nearly one half of 
his provisions. The negroes told these men 
that all the white people had died; but, 
after their arrival in port, part of a journal 
was found by which it appeared that the 

i [Reported by Hon. Thomas Bee, District 
Judge.] 



FLINT (Case No. 4,872) 



[9 Fed. Cas. page 27G] 



crew had been driven, or thrown, Overboard; 
two had been killed. The negroes said that 
eight or ten vessels had fallen in with them, 
without assisting them. That they had been 
boarded by one, who took away six or seven 
slaves, under a promise of supplying the 
rest with provisions; whieh, however, was 
not done. It appeared that the Leander was 
tight, and her rigging good, but she had no 
sails. It was evident from the last entry 
in the logbook that no reckoning had been 
kept for a month; from whence it was rea- 
sonably inferred that the negroes had been 
for that time in possession. Such is the evi- 
dence given by the claimants; and the 
nature of the case admits no better. It 
seems credible, and I muct act upon it, in 
fixing the compensation due to the crew of 
the Norfolk. There being no white persons 
en board, and the slaves being regarded as 
cargo, I must consider the Leander as de- 
relict: but she does not seem to have been in 
any immediate danger. She was in tight con- 
dition, had on deck provisions for eight or 
ten days, and more in her hold. They had 
fallen in with many vessels, the Norfolk 
actually took charge of them, and would 
have been assisted, if necessary, by a schoon- 
er called the Success bound to Boston: the 
services of the latter were declined, because 
they were not wanted. Indeed, from the 
prevalence of easterly winds at this season, 
it is highly probable that the Leander would 
have drifted on shore. This happened in the 
case of the Priscilla, and in that of the St. 
Peter; both within the knowledge of this 
court. The Leander actually arrived in port 
on the third day after she fell in with the 
Norfolk. No 'tempestuous weather seems 
to have threatened the vessel or the slaves, 
within that space of time. Nevertheless, 
considerable service was rendered; and it 
has been proved that the ship and cargo are 
worth nearly sixteen thousand dollars. I 
shall under all the circumstances adjudge 
one third of the net proceeds of this prop- 
erty by way of compensation. In other 
cases of derelict, attended with greater dan- 
ger and exertion, I have sometimes given 
one half. But this is no general rule; every 
case must be judged of according to circum- 
stances. 

It appeared, in a subsequent proceeding, 
that the captain and owners of the Norfolk 
had concealed two slaves, part of this cargo; 
from which it was contended that they had 
forfeited their share of salvage; and that 
the forfeiture enured to the owners of the 
Leander, not to the other salvors. The 
judge said that the case of Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 240, was con- 
clusive upon both points, and decreed ac- 
cordingly a forfeiture of that part of the 
salvage, to the owners of the Leander. 
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Case No. 4,871. 

FLINT v. CRAWFORD COUNTY. 

[5 Dill. 481.] i 

Circuit Court. D. Kansas. 1879. 

Practice— Depositions— Mode of Taking. 

In common law actions in the federal courts, 

depositions may be taken pursuant to the state 

law or the act of congress, as parties may elect. 

[Cited in Randall v. Venable, 17 Fed. 166; 

M'Lennan v. Kansas City, St. X & C. B. R. 

Co., 22 Fed. 199.] 

This was a common law action, in which 
depositions were taken and certified on be- 
half of the plaintiff [Charles L. Flint] in 
conformity to the provisions of the stat- 
ute of the state regulating the practice and 
procedure in the state courts. The defend- 
ant [the board of commissioners of Craw- 
ford county] filed a motion to suppress, 
stating several grounds of objection, based 
upon the failure of the notice and procedure- 
to conform to the requirements of the act 
of congress relating to taking testimony by 
deposition. 

John T. Voss, for the motion. 
J. D. Campbell, opposed. 

MILLER, Circuit Justice. The motion to 
suppress must be denied. In common law 
actions in the federal courts, where, under the 
provisions of the act of congress, a case 
arises in which testimony may be taken by 
deposition, the parties may follow, in re- 
spect to the manner of taking them, either 
the provisions of the state law or of the 
act of congress, as they may elect Since 
the notice and certificate in this case con- 
form to the provisions of the state statute, 
I hold that the depositions may be read in 
evidence. Such has been the practice, so far 
as I know, in the circuit from the earliest 
period. Prior to the act of 1872 (Rev. St. 
914), it is probable that the practice may have 
rested upon the rules of court adopting the 
state regulations as to taking and certifying 
depositions; but that act is broad enough to 
sanction the practice where the local regula- 
tions do not conflict with any special provis- 
ion of the acts of congress on the subject- 
Motion denied. 
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FLINT et al. v. JONES. 

[1 Wkly. Notes Cas. 334.] 

Circuit Court, E. D. Pennsylvania. March,. 
1S75. 

Copyright— Edition of TnE Bible— Frelimi- 
nart Injunction. 

[Complainant alleged that his edition of the- 
Bible contained new and original chapter head- 
ings, marginal notes, and Greek readings; that 
it was copyrighted, and the proper notice pub- 
lished in each volume; and that defendant was 
infringing the copyright. Defendant filed affi- 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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davits denying all the equities of the bill. Held, 
that there was nothing to identify the^ parts 
in which copyright was claimed, the notice be- 
ing insufficient for that purpose; wherefore the 
injunction should be denied.] 

[This was a bill in equity for the alleged 
infringement of a copyrighted edition of the 
Bible. Heard on motion for a preliminary 
injunction.] 

The bill alleged: (1) That plaintiffs had 
printed or caused to be printed and pub- 
lished in the German language, and now 
owned, an edition of the Holy Bible, enti- 
tled "Die niustrierte Familien-Bibel;" that 
said work contained a special table of con- 
tents, with headings of chapters and col- 
umns, and copious marginal notes, and He- 
brew and Greek readings, collected, com- 
piled, and translated expressly for said work, 
and formed a new and original compilation 
and arrangement which had never before 
appeared in print; that plaintiffs had copy- 
righted said work, which had always been 
published with the proper notice thereof pre- 
scribed by act of congress. (2) That defend- 
ant had also printed and published in Ger- 
man an edition of the Holy Bible of the 
same size (quarto) as plaintiff's edition, en- 
titled "Neue Illustrierte Familien-Bibel," con- 
taining almost verbatim et literatim the table 
of contents, headings of chapters and col- 
umns, and marginal notes and Hebrew and 
Greek readings of plaintiffs' edition, and 
using almost exactly the same mode of ar- 
rangement and paging; that defendant's edi- 
tion contained on the title page, substantially 
the same words as that of plaintiffs*. (3) 
That the table of contents of defendant's 
edition, pages 4-S, was the same in wording 
and arrangement as that of plaintiffs' pages 
12-16; that the headings of columns, and 
headings of chapters, marginal notes and 
Hebrew and Greek readings of plaintiffs' 
-edition, were copied literally in that of de- 
fendant's, with the exception of a few pages, 
oven to the repetition of typographical errors. 
• The bill prayed (1) for an injunction re- 
straining defendant from printing or pub- 
lishing any of the copyrighted part of the 
plaintiffs' edition; (2) the destruction or de- 
livery to plaintiffs of copies of defendant's 
edition still in his possession; (3) an account 
of the profits made on such copies as had 
been sold; (4) general relief. 

Defendant averred by affidavits filed that 
defendant's title page was composed express- 
ly for his edition; that it was the result of 
original labor, and not taken from that of 
plaintiffs, froin which it greatly differed; 
that the text of defendant's edition had not 
been copied from that of plaintiffs' but pre- 
pared from electrotyped plates, and that the 
proof-sheets had been corrected and collated 
With other editions; that the table of con- 
tents, and headings of chapters and col- 
umns, and parallel references, marginal, 
and Hebrew and Greek readings used by 
plaintiffs were not made for his edition, but 



(Case No. 4,873) FLINT 

had been used the former in whole, the 
latter in greater part in other editions, print- 
ed long before that of plaintiffs'; that in 
certain specified chapters in the Book of 
Revelations, the Apocrypha, etc., the head- 
ings of chapters and columns of plaintiffs* 
edition had been taken literally from older 
editions. 

E. L. Perkins, for plaintiffs. 
S. C. Perkins, contra 

THE COURT held that there was nothing 
to identify or distinguish the parts in which 
complainants claimed a copyright, the mere 
notice of copyright obtained in each book 
not being sufficient; and that, as defend- 
ant's affidavits denied the equities of the 
bill, an injunction could not be granted on 
a preliminary hearing. Injunction refused. 
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Case No. 4,873. 

FLINT v. NORWICH & N. Y. TRANSP. 
CO. 

[6 Blatchf. 158; 34 Conn. 554; 2 Am. Law 
Rev. 569.] * 

Circuit Court, D. Connecticut June 27, 186S. 

Carriers op Passengers — Protection against 
Violence— Soldiers Carried under Com- 
pulsion — Measure of Damages. 

1. The owner of a steamboat who, undertakes 
to transport a passenger thereon, for hire, is 
bound to exercise the utmost vigilance and care 
in maintaining order and guarding such pas- 
senger against violence which may reasonably 
be anticipated, or naturally be expected to oc- 
cur, in view of the number and character of oth- 
er passengers *on board. 

2. His obligation, in such respect, is the same, 
even though such other passengers are soldiers, 
carried on compulsion. 

3. The rule of damages, if the carrier is 
guilty of negligence, which causes a personal in- 
jury to the passer-ger, stated. 

[Cited in King v. Ohio & M. Ry. Co., 22 Fed. 
417.] 

[This was a suit for damages by John Flint 
against the Norwich & New York Transpor- 
tation Company.] 

SHIPMAN, District Judge (charging jury). 
There are a number of facts, touching this 
interesting and important case, which is now 
finally to be submitted to you, about which 
there is no serious dispute. The plaintiff, a 
physician, residing in Boston, left his home, 
for New York, od the 6th of June, 1864. Be- 
fore leaving, he purchased a through ticket, 
called a coupon ticket, by which he became 
entitled to a passage from Boston to Worces- 
ter, over the Boston and Worcester Railroad; 
from Worcester to Norwich, over the Norwich 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
2 Am. Law Rev. 569, contains only a partial 
report.] 
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and "Worcester Railroad; from Norwich to 
New London, over the Northern Railroad; 
and from New London to New York, through 
the Sound, on one of the defendants' passage 
boats. He passed safely over the route from 
Boston to New London, where he arrived 
not far from half-past ten or eleven o'clock, 
in the evening, left the cars, and proceeded 
on board of the defendants* boat, the steamer 
city of Boston, which was then lying at the 
dock, with steam up, ready to start as soon 
as the passengers by the train, with their 
luggage, and some express freight, should be 
taken on board. The plaintiff, with other 
passengers, one of whom was a lady under 
his charge, went upon the main deck of the 
steamer, through her after starboard gang- 
way. He proceeded, with the lady, through 
or along with a crowd of passengers, passed 
up the stairs, to the upper saloon, and, after 
some little time, leaving the lady, returned 
to the main deck, and went to the ticket 
office, to receive his state-room key, to which 
his ticket entitled him. He obtained the key, 
and proceeded to return from the ticket office 
to the upper saloon, by the proper route. 
When he had gone a short- distance from the 
ticket office, and before he had reached the 
stairs, a loaded musket fell from the hands of 
a soldier, or non-commissioned officer, or was 
thrown down, and was discharged as it fell, 
and the ball passed through the foot of the 
plaintiff, just back of the toes, shattering the 
bones, and causing a dangerous wound, from 
which he suffered severely, for a long time. 
Finally, to save his life, as advised by his 
surgeons, he was compelled to have his foot 
amputated. \ He suffered for a period of 
nearly three months, and incurred expenses, 
in a city distant from his home. His activity 
and capacity for business and professional 
usefu'ness have been more or less permanent- 
ly impaired. He claims that this injury, with 
all its serious consequences, was the result of 
a breach of duty on the part of the defend- 
ants, and, to recover proper damages there- 
for, he has brought this suit The burden of 
' proof is on the plaintiff, and it is now for 
you to say, whether or not, on the whole 
evidence, the claim of the plaintiff is well 
founded. The rules of law, which you are to 
apply as tests to this evidence, I will refer to 
particularly hereafter. 

As I have already stated, before the arrival 
of the train which brought the plaintiff to 
New London, the steamboat was at the dock, 
with steam up, ready to start, when the pas- 
sengers, the luggage, ai»d the express freight 
from the train should all be on board. She 
had been lying there for some time. Be- 
tween nine and ten o'clock, an hour or more 
before the train arrived, a detachment of 
United States soldiers, from Fort Trumbull, 
about sixty-three in number, with several 
non-commissioned, and two commissioned of- 
ficers, went on board, and were there when 
the train arrived. Some fourteen to eighteen 
of these soldiers were armed with muskets, 



loaded and capped, and furnished with bay- 
onets. They were detailed as guard over 
the rest, who were unarmed. Witnesses, 
called by the defence, state, that this detach- 
ment was placed on the main deck, forward 
of the engine room; that armed sentries 
were stationed, to keep them there; that a 
sentry was placed on each side of the engine 
room, to prevent them from going aft; and 
that two sentries were stationed at the for- 
ward starboard gangway, and one at the 
head of the stairway leading from the for- 
ward part of the main deck to the cabin • 
below. Some of these witnesses say, that a 
sentinel was also placed at each of the two 
ladders which led from the forward part of 
the main deck to the saloon deck above. 
This was substantially the condition of 
things on the boat down to, or near to, the 
time when the train which brought the plain- 
tiff arrived. On this train came a large 
number of passengers, among whom were 
about one hundred and fifty soldiers, in a de- 
tachment, under the command of officers, and 
who were ultimately marched on board, at 
the forward gangway. By the same train 
came, also, about a dozen or twenty soldiers, 
travelling, apparently, as ordinary passen- 
gers. These also went oil board, but whether 
by the forward, or the after, gangway, it 
may be proper for you to consider, in decid- 
ing upon the conflicting evidence touching 
the condition of things on the after part of the 
deck, where, and at the time, the passengers 
were coming on board, and getting their tick- 
ets and state-room keys. The train having 
arrived, the plaintiff proceeded on board, by 
the proper entrance. Here the duty of the 
defendants toward him, as a passenger, com- 
menced. They undertook to transport him, 
for hire, and were bound to secure him a safe 
passage, so far as that could be done, by the 
exercise of due care on their part This was 
a duty imposed upon them by their contract, 
and by law. The precise rule of duty to 
which they are to be held, and which you are 
to apply to the evidence, in deciding whether 
or not they are liable in this action, is this: 
The defendants were bound to exercise the 
utmost vigilance and care, in maintaining 
order, and guarding the passengers against 
violence, from whatsoever source arising, 
which might reasonably be anticipated, or 
naturally be expected to occur, in view of 
all the circumstances, and of the number and 
character of the persons on board. Now r 
the plaintiff has testified, and has called a 
number of witnesses, who, he claims, sub- 
stantially concur to the same points, that, 
immediately upon stepping upon the boat, he 
found himself in a dense crowd of persons, 
many of whom, like himself, were civilian 
passengers from the train, but among whom 
were a number of soldiers, some of them 
armed, who were boisterous, some evidently 
intoxicated, quarrelsome, profane, and exhib- 
iting more or less disposition to rudeness and 
violence, by scuffling and jostling one an- 
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other and the civilians. The plaintiff claims, 
that the evidence touching this part of the 
case proves, that this disorder and uproar 
continued for from fifteen minutes to half an 
hour, until he returned from the upper saloon 
to seek his key, and until the discharge of the 
gun by which he was wounded; that, during 
all this time, no efforts were made, by the 
servants of the defendants, to quell this dis- 
turbance; and that it finally terminated in 
this injury to him. Now, if all these facts 
are, in your judgment, substantially proved, 
you will have a right to infer negligence on 
the part of the defendants, and hold them lia- 
ble. If disordtt'ly men, armed with loaded 
muskets, were in the space through which 
the passengers had to pass, it was the duty 
of the defendants to see that they were re- 
moved before the passengers came on board, 
or that the latter were notified of the danger, 
or that adequate protection was furnished. 
If armed and boisterous and quarrelsome 
soldiers rushed into the space referred to, 
after the passengers had begun to come on 
board, and produced and continued an up- 
roar there, it was the duty of the defendants, 
through the officers and hands of their boat, 
to make every effort to quell the disturb- 
ance, and protect their passengers from vio- 
lence and danger, and to call upon the mili- 
tary officers to enforce discipline. 

But the defendants gave a very different 
version of the events of that night. They 
claim to have proved, by their witnesses, that 
the space where the passengers from the 
train came on board was clear, at least of 
soldiers, when they arrived; that there was 
no soldier, armed or unarmed, upon tnat part 
of the boat, at that time; and that, if any 
soldiers came in with, or among, the passen- 
gers, as they were pressing on to the boat, 
they were few in number, unarmed, and 
travelling as ordinary passengers, and be- 
haved as peaceably as the civilians did. 
They further claim, that they have shown, 
by their witnesses, that, soon after the pas- 
sengers got on board, one of the unarmed re- 
cruits, from Fort Trumbull, undertook to 
pass the sentry on the port side of the en- 
gine room, and was repulsed; that he repeat- 
ed the attempt, and again failed; that he 
finally returned, with several of his compan- 
ions, and overpowered the sentinel; that then 
he, or they, rushed aft, near to or into the 
space where the passengers came on board; 
that several of the guard followed, when 
a scuffle ensued, near the saloon stairs, be- 
tween the insubordinate recruit or recruits, 
and the pursuing guards; and that it was in 
this brief, or, as the defendants claim, 
momentary, struggle, that the gun by which 
the plaintiff was shot was dropped, or thrown 
down. 

Now, it is for you to say which of these ver- 
sions is correct As I have already said, if 
disorderly soldiers, armed with loaded mus- 
kets, occupied the space where the passes 
gers came upon the deck, and no notice was 



given to the passengers of that fact, so that 
they might avoid the danger; or, if such sol- 
diers rushed in upon that space, while the 
other passengers were coming on board, and 
securing their keys or tickets, and conducted 
himself in a quarrelsome and disorderly man- 
ner for a considerable time, during which the 
plaintiff was shot, without any effort on the 
part of the officers or crew of the defendants 
to suppress the disorder and protect the pas- 
sengers, or induce the military officers to do so, 
and the plaintiff was injured in consequence, 
then you have a right to hold the defendants 
liable. If, on the other hand, the version 
given by the defendants' witnesses is the 
true one, then you will proceed to another in- 
quiry, that is, whether, in this aspect of 
the case, the defendants did exercise their 
utmost vigilance and care, in maintaining or- 
der, and guarding the passengers against vio- 
lence, from whatever source arising, which 
might reasonably be expected to occur, in 
view of all the circumstances, and the num- 
ber and character of the persons on board. 
If they did this, or if it was done by the 
military, the defendants are not liable. If 
such vigilance and care were not exercised, 
and the plaintiff was injured in consequence, 
then the defendants are liable, and your ver- 
dict must be for the plaintiff. 

And here it is proper that I should notice a 
circumstance set up by the defendants. 
They say, that they ha'd no alternative but 
to take these soldiers from Fort Trumbull, 
who caused, as they assert, this disturbance, 
and this injury to the plaintiff; and that 
they were compelled to take them on this 
boat, by military coercion. You may as- 
sume that fact as proved, but this will not 
vary the liability of the defendants unaer 
the present circumstances. They took the 
plaintiff as a passenger, voluntarily, after 
this detachment was on board, and- without 
notice to him; and their obligations to him 
were just the same, whether they took the 
Fort Trumbull troops voluntarily, or under 
compulsion. Those troops were on boarft 
long before the plaintiff was, the defendants 
knew the fact, no notice was given to the 
plaintiff, and they were bound to taKe wh 
precautions for the protection of the civilian 
passengers, as were demanded by the rule I 
have laid down. They say that tney did 
take them, or see that they were taken; and 
that the presence of the armed sentinels, at 
the points stated by the witnesses, to keep 
the soldiers in their proper place, was all 
that the highest vigilance and prudence re- 
quired. The guard was not under their com- 
mand, and the only apparent additional pre- 
cautions that the defendants could have tak- 
en, that occur to me, (you will say whether 
they could have taken others,) would have 
been to apply to the military officers to have 
the sentries increased in number, or to place 
men, officers of the boat, or hands, under 
their own control, at the passages, to support 
the armed sentries, in case of difficulty, and 
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to act as an additional guard, and to quell 
any violence that might occur, as a more se- 
cure protection to the passengers. I do not 
say that this was, or was not, their duty. It 
is for you to determine. It is exclusively for 
you to say what their duty was— whether 
the condition of things on board of the boat, 
before the train arrived, required them, in 
anticipation of its arrival, to take these, o* 
any other precautions, beyond what were 
taken; and, consequently, whether their neg* 
lect to do so was a remissness in their duty, 
and a neglect of their legal obligations, as I 
have laid them down. If the defendants 
discharged their duty, within the rule I have 
submitted to you, your verdict must be for 
them. If they failed to do so, and if the in- 
jury to the plaintiff is fairly attributable to 
that failure, then your verdict must be for 
the plaintiff. 

If you find for the plaintiff, you will assess 
the damages at such a sum as will, in your 
judgment, compensate him for the necessary 
expenses he has actually incurred in his 
sickness and cure, and in providing himself 
with artificial limbs; for the loss of time and 
income from his profession, during his ill- 
ness; for the permanent injury inflicted up* 
on him; and, so far as money can compen- 
sate him, for the pain he has suffered. You 
will give the whole evidence a careful con- 
sideration, apply to it the rules of law, as I 
have laid them down, *and return such a ver- 
dict as your judgment may dictate. 

■The jury returned a verdict for the plaintiff, 
for $10,000. ' 

[NOTE. Subsequently, the defendants moved 
for a new trial (Case No. 4,874), which was de- 
nied.] 

Case BTo. 4,874. 

FLINT v. NORWICH & N. Y. TRANSP. 
CO. 

[7 Blatchf. 536J 1 

Circuit Court, D. Connecticut. Sept 20, 1870.2 

Evidence— Objection to Testimony as a Whole 
—Incompetent in Paut— Res Gestae. 

1. Where evidence admitted on trial at law 
was objected to only as a whole, the admission 
of it will not, on a motion for a new trial, be 
regarded as erroneous, if the testimony, as a 
whole, was admissible for the purposes for 
which it was offered, although part of it, if spe- 
cifically objected to, ought to have been exclud- 
ed as incompetent. 

2. Where the question involved in a trial is, 
where certain officers of a detachment of sol- 
diers were, on boar.d of a steamboat, at the time 
of a disturbance among the soldiers, and wheth- 
er they were doing anything, and what, for the 
preservation of order, evidence as to what was 
said in conversation between two military offi- 
cers in uniform on board of the steamboat, at 
the time, and as to where such conversation oc- 
curred in reference to the place of the disturb- 
ance, is competent to show the identity of the 
officers and their connection with the detachment 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission^ 
2 [Affirmed in 13 Wall. (80 U. S.) 3.] 



of soldiers, and also to show the time occupied 
in the conversation, as bearing on the question 
of the duration of the disturbance, and also 
to show the character and extent of the disturb- 
ance. The conversation is admissible, also, as 
a part of the res gestae. 
[See note at end of case.] 

The plaintiff [John Flint], on the 6th of 
June, 1804, at Boston, purchased passage 
tickets which entitled him to passage by rail- 
roads to New London, and thence to New 
York on a steamboat run by the defendants 
[the Norwich & New York Transportation 
Company], as common carriers of passengers 
and freight He arrived at New London at 
about eleven o'clock in the evening, and, 
with other passengers, was received on 
board. For an injury sustained while on 
board of the defendants' steamer, the city 
of Boston, bound for New York, the plaintiff 
brought this action on the case, which came 
to trial upon the defendants' plea of not 
guilty, and the plaintiff had a verdict for 
$10,000 damages. See Flint *\ Norwich & 
N. Y. Transp. Co. [Case No. 4,S73]. The de- 
fendants now moved for a new trial, on the 
sole ground that certain evidence offered by 
the plaintiff and objected to by the defend- 
ants, was improperly received. 

The plaintiff gave evidence tending to 
prove that, when he came upon the after 
deck of the steamer, by the usual place for 
entrance, there were a number of soldiers 
in the service of the United States on that 
deck; that some of them were arme.d with 
muskets loaded and capped; that some of 
them were "crazy drunk;" that they were 
noisy and quarrelsome, using profane and 
indecent language, and pushing each other 
and the passengers about the deck; that one 
of them, with arms, in particular, struck the 
hat of a civilian passenger down over his 
eyes, by a severe blow given without provo- 
cation; that said soldiers remained upon the 
said after deck, in substantially the same 
condition, for about half an hour; and that 
finally, in a struggle between some of them, 
one of the said muskets was thrown down 
upon the deck and discharged, and the ball 
passed through the plaintiff's foot, producing 
a very severe injury. The defendants gave 
evidence tending to prove that— in pursuance 
of general orders from the United States 
adjutant general's office, at Washington, and 
an order made by the officer in command at 
Fort Trumbull, requiring that recruits and 
men fit for duty, belonging to the 14th regi- 
ment of infantry, army of the United States, 
rationed and equipped for field duty, should 
leave the post of New London that evening 
to join their regiment in the field, and re- 
quiring the quarter-master of the post to 
furnish the necessary transportation— a de- 
tachment of the said 14th infantry, consist- 
ing of sixty-three enlisted men, among whom 
were a sergeant and two corporals, accom- 
panied by two lieutenants in said regiment, 
left the said fort under the command of said 
officers, and, with their regimental band, 
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marched on board of the defendants' said 
boat, and were stationed on the forward deck 
I>y their officers, at about half past nine 
o'clock in the evening of that day; that 
eighteen of said men were detailed by their 
officers as a guard; that said guard were 
armed with muskets loaded and capped, and 
furnished with bayonets, and the remainder 
of said detachment were unarmed; that sen- 
tinels were also selected from the said guard 
and stationed, to confine the detachment to 
the forward deck and to prevent their going 
on shore; that, soon after the said passengers 
from the said railroad came on board, one of 
the unarmed recruits from Fort Trumbull 
attempted to pass the sentinel on the port 
side of the engine room and was repulsed; 
that he repeated the attempt and again fail- 
ed; that he finally returned with several of 
his comrades and overpowered the sentinel; 
that they then rushed aft near to the place 
where the passengers came on board, and 
several of the said guard followed, when a 
struggle ensued near the saloon stairs, be- 
tween the insubordinate recruits and the pur- 
suing guards; and that, in the struggle to ar- 
rest these men, a musket was snatched by 
one of them from the hands of one of the 
guard, and was thrown violently upon the 
deck and discharged, by which the plaintiff 
was shot For the purpose of proving the 
condition of affairs on said deck, the extent 
and character of the disturbance, the condi- 
tion and situation of the officers and soldiers 
on board, and the manner in which they dis- 
charged their duty prior to and at the time 
when the plaintiff received his injury, and 
as evidence of the length of time between the 
beginning of the disturbance and the firing 
of the shot, and for the purpose of showing 
a failure on the part of the officers of the said 
soldiers to keep them in proper order and re- 
press disorder amongst them, (it being ad- 
mitted that there were no persons on board 
directly charged with the care of preserving 
order and repressing disorder among said 
soldiers other than their officers,) the plaintiff 
offered in evidence the testimony of three 
persons who were passengers on said boat, 
who testified, that, after they had gone down 
to the dining saloon and were at the table, 
a man in military uniform, whom they sup- 
posed to be a sergeant, came into the saloon, 
and saluted an officer in uniform, whom they 
supposed to be a lieutenant, and who was 
sitting at the table with another officer, 
whom, from his uniform, they supposed to 
belong to the navy, and said to him, "There 
is a row on deck and I cannot suppress it;" 
that the officer who was addressed, replied, 
"Mind your orders;" that the person supposed 
to be a sergeant said, "I am afraid some one 
will be hurt;" that the officer replied, "You 
have your orders, mind your orders;" that 
the person supposed to be a sergeant then 
retired; and, that, after a few minutes, he 
came down again into the saloon very hur- 
riedly, and very soon after the report of a 



gun had been heard by one of the witnesses, ( 
and, addressing the same officer, said, "For 
God's sake, come up, a man has been shot" 
The case made for this motion stated as fol- 
lows: "To the admission of this evidence 
for all the purposes for which it was offered, 
the defendants objected, and particularly for 
the purpose of showing the condition of af- 
fairs upon the deck of said boat just prior to 
and at the time the plaintiff received his in- 
jury." But the court overruled the objection 
on all the grounds, and admitted the evi- 
dence. 

Linus Child, Richard H. Dana, Jr., and 
Simeon E. Baldwin, for plaintiff. 

Lafayette S. Foster and Jeremiah Halsey, 
for defendants. 

Before WOODRUFF, Circuit Judge, and- 
SHIPMAN, District Judge. 

WOODRUFF, Circuit Judge. It was con- 
ceded, on the argument of this motion, by the 
counsel for the defendants, that the general 
question, whether a common carrier of pas- 
sengers is liable for an injury received by" 
one passenger through the negligence or from 
the misconduct of a fellow passenger, is not 
raised by this motion or involved therein. 
Nor does the case now before us disclose up- 
on what grounds, either of law or fact, the 
verdict for the plaintiff in this case was ren- 
dered. It must^ however, have necessarily 
proceeded upon some neglect of duty or vio- 
lation of obligation to employ the utmost care 
and diligence that the plaintiff might be car- 
ried safely to his destination. 

Against what possible injuries the defend- 
ants were bound to adopt precaution; what 
dangers they were bound to foresee and 
guard against in advance; whether, in these 
days, in which , the means of carriage are 
customarily furnished on a large scale and 
are used by many hundreds together, owners 
of steamboats and proprietors of railroad 
lines are under obligations to have at com- 
mand a force adequate to the protection of 
passengers against possible assaults and in- 
jury from other passengers, and, therefore, 
should be prepared in advance to furnish 
such protection, evan against the just pre- 
sumption that their passengers will be order- 
ly, keep the peace, and do each other no 
harm; and, especially, whether the presence 
of a detachment of soldiers received as pas- 
sengers, under the ordinary command of 
proper officers, ought to have suggested to 
the defendants that there was any danger 
whatsoever that other passengers would be 
injured, and so required them to provide spe- 
cial defence or protection to such other pas- 
sengers—are, it may be, questions of interest 
to carriers of passengers. It would seem 
that, in respect to such a detachment, the 
presumption of obedience and subordination 
should obtain, and that a common carrier 
would not be bound to anticipate the con- 
trary. On the other hand, if a carrier has 



FLINT (Case No. 4,874) 



[9 Fed. Cas. page 282] 



already received a company of soldiers, or a 
party, whether soldiers or not, whom he finds 
to be "crazy drunk," (to use the language of 
the case before us,) and who become riotous 
and disorderly, so as to menace danger to 
other passengers to thereafter arrive for car- 
riage, a different question arises. The case, 
as made for the purposes of the motion, is not 
very distinct upon that point; but if, before 
the train on which the plaintiff and other 
passengers arrived, such a condition of the 
soldiers had already become manifest, the 
duty of the defendants to adopt such pre- 
cautions as were in their power to restrain 
them, for the protection of the plaintiff and 
such other passengers, would seem obvious. 
And if, after their arrival on board, disorder 
and violence arose among the soldiers or 
among any passengers, it is no harsh rule that 
holds it to have been the carrier's duty to 
use such means as he had, or, by ordinary 
care, might have had, for the protection or 
the peaceable. The evidence which was ob- 
jected to and was received, was, if pertinent 
at aU, applicable to this view of the duty of 
the defendants. The rule of liability pre- 
scribed by the court is not stated in the case 
before us, but, as it was not excepted to, it 
must be assumed, for all the purposes of this 
motion, to be the correct rule, and I have 
made the foregoing suggestions for the sole 
purpose of seeing whether, under any rule of 
liability, the evidence so given was competent 
in its nature and relevant to the question. 

Assuming that the defendants, when the 
disorderly conduct of these soldiers began, 
became bound to employ their means dili- 
gently for the protection of other passengers, 
the question for the jury was, did they do so? 
and, if not, did their negligence in this cause 
the injury to the plaintiff of which he com- 
plained? It was pertinent to this question 
to inquire how many riotous persons there 
were, how long the disturbance continued, 
and to what extent it was carried, and, as 
especially bearing on the question of due dili- 
gence, how far the officers of the soldiers, 
whose plain duty it was to use every means 
which even military law would warrant to 
preserve order, were in the actual discharge 
of that duty; for, under any view of their 
own duty to be diligent, the defendants had a 
right to rely upon and take the aid of such offi- 
cers, and, until it appeared that such aid was 
withheld or inefficiently furnished, a jury 
might well conclude that the defendants were 
themselves excused from any interference. 
In this view, then, was the evidence in ques- 
tion competent and relevant? 

The objection on the trial was not to any 
parts of the testimony of the witnesses, but 
to the whole; and it would not now be just to 
the plaintiff, or conformable to the rule of 
law goVerning the subject, to permit the de- 
fendants to divide the testimony into parts or 
sentences, and argue as to one or more, that 
it or they are not competent. If, on the 
trial, the defendants had objected to a part or 



portion of the testimony, the plaintiff might 
have waived it. If it were claimed that the 
words of the sergeant addressed to the offi- 
cer in the cabin were not competent evidence, ' 
as against the defendants, of the fact which 
he stated, still, if the testimony apart from 
these words was admissible, the objection 
must fail. In short, if the whole testimony, 
as an aggregate, was admissible for the pur- 
poses for which it was offered, then it was 
properly received, although specific parts of 
it might have been pointed out which it 
would have been the duty of the court to ex- 
clude. Counsel should make their objections 
in such case specific, so that the adverse par- 
ty may have an opportunity to waive what is 
objectionable, and so that the court may have 
its attention called specifically to the precise 
point which counsel propose to urge, in any 
stage of the cause, to the testimony offered. 

Another preliminary observation should be 
made, in view of the arguments presented on 
the motion. The objection which was made 
is itself of a somewhat equivocal meaning. 
The defendants objected to the admission of 
the evidence for all the purposes for which 
it was offered. This, it is argued by the 
plaintiff, means simply a general objection to 
the evidence for the purposes for which it 
was offered, and is not a specific objection 
that the evidence is not admissible for any 
of the purposes for which it was offered, and, ' 
hence, that if the evidence was admissible 
for any one of tiie purposes for which it 
was offered, (other than to prove the condi- 
tion of affairs on deck, which was particular- 
ized,) the objection was not well taken and 
should be overruled. Although the form in 
which the objection is stated is somewhat 
equivocal, I am inclined to think its import, 
as intended and understood, was particular 
and not general. The plaintiff had stated 
several purposes for which he offered the tes- 
timony, and, when the defendants said they 
objected to its admission for all the purposes 
for which it was offered, they meant for each 
or any of these purposes, and they added 
their particular specification of the purpose 
to show the condition of affairs on deck, be- 
cause they laid special stress upon that 
point I admit that the language is not the 
best chosen to convey the idea, but, on a mo- 
tion for a new trial, a rigid technical criti- 
cism ought not to have much weight, if the 
court are satisfied that there was error oper- 
ating to the prejudice of the party objecting. 

I shall deal with the objection, therefore, 
as if it were made distinctly and consecu- 
tively, to the admission of the testimony for 
each of the purposes specified by the plain- 
tiff, as each purpose was separately an- 
nounced. 

Reverting to the questions in issue, it was 
material, or certainly relevant, to show the 
character of the disturbance on deck, wheth- 
er formidable or slight, to show its duration, 
and whether any and what efforts were 
made to repress it, or to protect passengers 
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from injury therefrom, and, as connected 
with this last, whether the officers of the de- 
tachment were using their power and means 
for the purpose. Indeed, it was not denied, 
on the argument of this motion, that these 
were relevant and proper subjects of inquiry; 
and these are the precise purposes for which 
the testimony was received. If, then, the 
testimony bore on these matters, and was, in 
its nature, competent, the objection was prop- 
erly overruled. 

1. There was evidence that a detachment 
of soldiers, in command of two lieutenants, 
a sergeant and two corporals, were on the 
boat, and that a conflict between some of the 
men and others who had been selected as a 
guard, was in progress; and that it began 
shortly after the other passengers came on 
board. At a time plainly concurrent with 
the disturbance, a person in uniform, with 
stripes on his arm, descends from the very 
place of the disturbance, near the saloon 
stairs, into the saloon, and, with the form of 
military etiquette, salutes a man in military 
Uniform, which, in the judgment of the wit- 
nesses, was that of a lieutenant, the latter 
replies to him in ma-iner and terms of mili- 
tary authority, and the former yields obedi- 
ence, but again returns and invokes the aid 
of the other. Now, all this is not conclusive 
evidence that these were officers of the dis- 
orderly soldiers; but the uniforms, and the 
evident relation between them, testified by 
acts as well as words, were circumstances 
which were proper to be submitted to a jury 
on that question of identity. If a witness 
had been produced, and had testified that he 
saw a person, m the uniform of an officer, 
give orders to the detachment, which they 
obeyed, it would not be conclusive evidence 
that such person was an officer, or that he 
had, in fact, any authority; ' but it would 
tend to show both. Transactions which, in 
all probability, would not take place unless 
certain other facts existed, are evidence of- 
tentimes from which such other facts may 
be inferred; and the affairs of life are to be 
judged of according to their usual and nat- 
ural signification. 

When, therefore, proof has been given that 
a detachment of soldiers and their officers 
are on board the steamer, and persons are 
pointed out, in the uniform of officers, acting 
toward each other as such, and, in reference 
to the soldiers, giving and obeying com- 
mands, although not in the very presence of 
the soldiers, there is, certainly, a presumption 
that they are the officers, because it would 
be unnatural, and against the ordinary 
course of human experience, to think other- 
wise. Although the witnesses had no actual 
knowledge other than what they witnessed, 
the transaction would, certainly, aid the jury 
in determining whether they were officers of 
the detachment, because, in the absence of 
counter evidence or explanation, it was gross- 
ly improbable that they were not. I have no 
hesitation in saying that, upon the question 



T of the identity of the officers, and their con- 
nection with the detachment of soldiers, the 
testimony was proper for the consideration 
of the jury. It follows, that it bore dis- 
tinctly on the question— where were such, 
officers, and were they doing anything, and 
what, for the preservation of order, the re- 
pression of the violence, and the protection 
of peaceable passengers? 

2. It was of some materiality, under the 
rule of duty resting on the defendants, ■ 

; above stated, to show how long the dis- 
turbance continued before the plaintiff was 
injured, because, in view of the other evi* 
dence as to the number of men engaged- 
therein, the jury were to consider whether 
the defendants made suitable endeavors, by 
the means then in their power, to suppress 
it. If the acts of the supposed sergeant and 
lieutenant were any evidence of the condi- 
tion of things on deck, then, clearly, his 
coming and departure, and the subsequent 
report of the gun, were evidence, slight, I 
admit, and of -very little importance, but 
yet evidence, that the duration was some- 
what greater than the time thus consumed 
in these acts of the sergeant, at least, that 
it began before he came down, and con- 
tinued during his interview and afterwards, 
until the report of the gun was heard. 

3. Did the transaction legitimately tend 
to show the condition of things on the deck? 
Clearly, in the view above taken, it tended 
to show that the soldiers were left without 
the care of the lieutenant For, if the jury 
should be satisfied that the supposed ser- 
geant and lieutenant were officers of this 
detachment, then they necessarily must find, 
first, that such lieutenant was doing noth- 
ing personally for the promotion of order, 
and that temporarily, at least, the men 
were left without . the presence of either 
him or the sergeant; and this to some ex- 
tent appertained to the condition of affairs 
on deck. 

But, more than this, the entire transac* 
tion was of significant import touching the 
extent and character of the disturbance 
there; for, there was other proof of the fact 
of disturbance and that it was caused by 
the . soldiers. Pending the disturbance, their 
chief non-commissioned officer comes to his 
superior officer, expresses his inability to 
deal successfully with it, and invokes his 
aid in suppressing it. It is ref usea, and he 
returns, and soon after hurries in evident 
excitement down the stairs and implores as- 
sistance in terms of despair. It seems scarce- 
ly possible to doubt the significance of these 
acts, or their relevancy, if competent An 
illustration alike in kind and only differing- 
in that its competency and relevancy may 
be more strikingly obvious, may be suggest 
ed. A company of disorderly persons enter 
a house and begin a disturbance, and women 
and children come rushing from the house- 
in evident fright and screaming for aid. 
This would be evidence that what was en- 
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dieted within was of a character and extent 
calculated to create alarm and awaken ap- 
prehension of danger. It would not, per* 
haps, he proof of particular acts, and, pos- 
sibly, their declarations might not be used 
to fix guilt upon particular individuals, but, 
of the general fact that the disturbance, the 
existence of which was otherwise proved, 
was of such proportions or extent as to ex- 
cite and alarm, and so to call for interfer- 
ence to stay or suppress it, it would clearly 
toe competent evidence. 

4. It is strongly urged that the declara- 
tions of the sergeant to his superior are not 
evidence as against the defendants, and 
should not be received. I have already ob* 
served that the declarations were not ob- 
jected to as such. The objection was gen* 
eral, to all the testimony. But I do not 
think it necessary to dispose of that objec- 
tion by any technical answer. In my judg- 
ment, the declarations were admissible, as 
indicating, first, the relation of the sergeant 
-to his officer— not as a mere declaration, but 
■as an act of subordination; second, as show- 
ing the alarm and fright of the sergeant 
and a state of mind indicating need of as- 
sistance; and, finally, the whole transac- 
tion was a part of the res gestae, in such 
sense that the jury might properly be per- 
mitted to hear it. His declarations were 
not, upon their own isolated and separate 
-credit, to be received as evidence of the 
facts he stated, but the facts to be inferred 
do obtain credit from the circumstance that, 
in the situation in which he was placed, in 
the fright and alarm under which he spoke, 
and in the condition of things on deck al- 
ready proved, he did make such utterances 
to his superior officer. Declarations, when 
part of the res gestae, bear the character 
.and have oftentimes the force of acts, and, 
still oftener, are used as proper evidence, 
giving character and explanation to other 
acts. Mr. Starkie says, with singular per- 
tinency to the declarations now in question: 
"If the declaration has no tendency to il- 
lustrate the question, except as a mere ab- 
stract statement, detached from any par- 
ticular fact in dispute, and depending for 
its effect entirely on the credit of the per- 
son making the declaration, it is not admis- 
sible; but, if any importance can be at- 
tached to it as a circumstance which is part 
•of the transaction itself, and deriving a de- 
gree of credit from its connection with the 
circumstances, independently of any credit 
to be attached to the speaker, then the 
declaration is admissible." This describes 
the testimony in question. The connection 
of the whole with the circumstances of the 
case, gives it credit and significance, not as 
the isolated act or statement of the ser- 
geant, but as a narrative of occurrences in 
their connection with the principal events, 
receiving significance and inviting belief. 
Confining myself to the single question pre- 
sented on this motion, I am constrained to 



say that the motion for a new trial must be 
denied. 

[NOTE. In affirming the judgment of the 
circuit court, the supreme court (Mr. Justice 
Bradley delivering the opinion) referred to the 
opinion of the circuit court as being sufficiently 
full upon the subject. It was held that the 
evidence showing the manner in which the mili- 
tary officers attended to their duty during the 
disturbance, etc., was admissible as part of the 
res gestae. Norwich Transp. Co. v. Flint, 13 
Wall. (SO U. S.) 3.] 
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FLINT v. ROBERTS et al. 

[4 Ban. & A. 165.] * 

Circuit Court, D. Minnesota. March, 1879. 

Patents— Reissue— Anticipation— Infringe- 
ment. 

1. Reissued letters patent No. 7,254, granted 
to George T. Flint, as assignee of Orange N. 
Hart, August 8th, 1876, for an improvement in 
hot-air furnaces, held to be for the same inven- 
tion as that described in the original patent, No. 
92.S22, granted to the said Hart July 20th, 
1869. 

2. The invention described and claimed in the 
reissue was not anticipated. 

3. The defendants infringe by using the inven- 
tion in connection with an improvement patent- 
ed by another. 

4. While the complainant would not be per- 
mitted to use the improvement in connection 
with his invention, the defendants cannot use 
the complainant's invention in connection with 
their improvements. 

In equity. 

West & Bond, for complainant 
W. B. Phelps, for defendants. 

NELSON, District Judge. This suit is 
brought by complainant, to recover for an 
alleged infringement by the defendants 
[Oliver N. Roberts, and others] of patent, re- 
issue No. 7,254, for an improvement in hot- 
air furnaces. 

The complainant is the assignee. The pat- 
entee in his specifications of the original 
patent, No. 92,«22, describing his invention 
states, inter alia, that it "consists ip the 
novel construction and arrangement of the 
fire-box and smoke flues whereby I obtain a 
large radiating surface." He then describes 
in detail: "* * * At the back end of a 
fire-box A, I put an escape flue W. for the 
passage of the flame and smoke. This flue 
increases in width from the fire-box up- 
wards, and is about twice the width of the 
fire-box at its widest part. At the centre of 
this flue I place a V-shaped diaphragm L 
to divide the ascending flames. On the top 
of the flue W, I locate a rectangular drum 
C, open at its lower side and divided at its 
middle by a horizontal partition D. On top 
of the front end of the fire-box I place an- 
other rectangular drum E * * *. The 
drums O and E, I connect by a series of 
horizontal flues or pipes BB' * * *. In 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Et.q., and here reprinted by per- 
mission.] 
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the drum O, the lower flues B open below 
the partition D, and the upper series B' 
above the partition." In describing the 
operation of the furnace, the specifications 
state: "* * * The flame and smoke pass 
along to the back of the fire-bos and up 
through flue "W (being divided or spread in 
their ascent by the diaphragm L), into the 
lower portion of the drum C, where they 
are stopped by partition D, and caused to 
pass back through flues B to the drum E, 
and from thence along through the flues* B' 
to the upper portion of drum C and into 
the smoke stack * * *." 

The following claim is made: "No. 2. The 
combination of the furnace or fire-chamber, 
constructed as herein described with the air 
heating devices consisting of the drums G E, 
flues B and B' with the stationary dia- 
phragm D and deflector L all constructed 
and arranged substantially as described." 

In the reissue he claims: "1. The com- 
bination of the drums C E B and B' having 
division partition D" (diaphragm), "and con- 
structed and arranged as described with the 
fire-chamber of a furnace or heater sub- 
stantially in the manner and for the pur- 
poses set forth." "3. In combination with a 
drum and furnace substantially as describ- 
ed, the deflector L arranged in the exit flue 
W as and for the purposes set forth." 

The third claim in the reissue is the sec- 
ond claim in the original patent, and con- 
tains the deflector L, which in the specifica- 
tions is stated to be used for the purpose 
of dividing flames. It is manifest this de- 
flector is only necessary when the drum of 
the radiator over the flue is wider than the 
fire-box and flue. The radiator is an entire 
and distinct device, and the patentee on a 
reissue is entitled to add a claim for the 
drums forming the radiator in combination 



with the fire-box. It Is fully warranted by 
the description in the specifications . and: 
drawings, and, being his original inven- 
tion, can be claimed in the reissue. Mor- 
ris v. Royer [Case No. 9,835]; Hoffheins v.. 
Brandt rid. 6,575]; [Battin v. Taggert] XT 
How. [58 TJ. S.] S3; Woodward v. Dins- 
more [Case No. 18,003]. It is a device capa- 
ble of being placed on or taken on: of any 
fire-box of its length, having an escape flue 
for the flames equal to the opening of the 
rectangular drum C at its iQwer side. The- 
reissue, therefore, in my opinion, is for the 
same invention as the original, and valid. 

There has been no anticipation of Hart's 
improvement in furnaces. The locomotive- 
tubular boilers are of an entirely different 
structure, and have no resemblance to the 
radiator used by Hart The fact that they 
have tubes, surrounded by water, through 
which the products of combustion pass for 
the purpose of generating steam, does not 
affect the validity of this patent 

The date of Hart's invention is October 
5th, 1S67. This is established by the evi- 
dence, so that the Bartlett patent is the 
only exhibit of the defendants which is prior- 
in date. All other exhibits set up to antic- 
ipate the invention are out of the case. The 
defendants have taken no testimony in re- y 
spect to this exhibit, but from the evidence 
of Dean, an examiner, at one time, in the* 
patent office, and complainant's witness, 
there is nothing in this patent to sustain the- 
position of the defendants. 

An examination of the two models, and 
the specifications, and the description of the 
operation of the two machines, show that the 
defendants use the Hart invention in con- 
nection with the Henderson improvement. 
The most careless observer could not fail to- 
detect this. The front part of the Hender- 
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son radiator is a formal alteration of Hart's. 
He makes the head drum over the flue of 
the furnace, narrower at the base, so as to 
bring the lower row of the series of pipes or 
tubes on a line with the products of combus- 
tion as they pass up into the drum. This 
construction performs substantially the 
same function as the deflector L, and ena- 
bles the lower tubes to take a portion of the 
flame and smoke passing up. 

Henderson, however, has added a rear ex- 
tension of tubes and an extra drum at the 
end, almost, if not , quite, a duplicate of 
Hart's, so that he divides the ascending 
flames from the fire-box, passing a portion 
of the products of combustion through his 
extension, which reunites with the portion 
passing through the front tubes at the 
smoke-pipe or chimney. He increases the 
radiating surface to twice the length of the 
same length of stove used by Hart. And it 
is claimed that, by dividing the currents of 
flame, they being forced to unite again from 
opposite directions, the heat is increased, 
and the soot will be consumed, and thus 
prevent the clogging of the tubes and fill- 
ing up of the chimney. 

Whether this is true or not it is unnec- 
essary to determine, but upon the testimony 
of the expert, and an examination of the 
Henderson patent, I am of the opinion that 
he has taken the invention belonging to the 
complainant, and has thus infringed his 
patent [McCormick v. Talcott] 20 How. [61 
I J. S.l 405; Forbes v. Barstow Stove Co. 
[Case No. 4,923]. While the complainant 
would not be permitted to use the Hender- 
son improvement in connection with his ra- 
diator, it is also evident that the defend- 
ants cannot use the Hart radiator in connec- 
tion with their extension, whieh they now 
do. 

Decree will be entered in favor of the com- 
plainant, and a reference to the clerk, as 
master, to ascertain damages. 
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FLINT v. RUSSELL et al. 

[5 Dill. 151; i S Cent. Law J. 68; 7 Reporter, 
265; 7 Am. Law Rec. 575; 19 Alb. Law J. 
226.] 

Circuit Court, E. D. Missouri. Jan., 1879. 

Nuisance— Livery Stable in City — Injunction 
against Threatened Nuisances. 

1. A livery stable in the residence portion of 
a city is not, as a matter of law, necessarily to 
he considered as a nuisance to the improved 
property adjoining or near it. 

2. "Where the facts stated in the bill showing 
that the erection and use of a livery stable 
would be a nuisance to the adjoining property 
were denied by the answer, a preliminary injunc- 
tion to restrain the erection of a building to 
be used as a livery stable was refused. 

[Cited in Keiser v. Lovett, 85 Ind. 243; Julia 
Building Ass'n v. Bell Telephone Co., 88 
Mo. 262.] 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



On motion for an injunction. The bill al- 
leges, in substance, that the parties are own- 
ers of adjacent premises, in block 1,014, be- 
tween Ewing and Garrison avenues, on Lo- 
cust street, in the city of St Louis— the 
premises of complainant being occupied solely 
for residence purposes, and those of the de- 
fendants having been acquired by them only 
recently, for the purpose of the erection there- 
on of a public livery and sale stable. It is 
alleged that the property fronting on Locust 
street, for many blocks east and west of the 
defendants' property, is occupied and used 
for residence purposes, and that it has been, 
to that end, handsomely and expensively im- 
proved—there being no erection upon the 
street within the boundaries indicated which 
are, or have been, used for business or manu- 
factures. It is alleged that, well knowing 
the established character of the neighbor- 
hood, and its occupation and use for residence 
purposes, the defendants, having bought the 
property adjoining that of complainant, have 
announced their intention to erect thereon a 
public livery stable; that in such stable will 
be kept great numbers of horses and vehicles; 
that there will be stored in it, for purposes 
of feed, large quantities of hay and other 
combustible materials; that the presence of so 
many horses in such a stable will cause great 
noise, the generation of offensive odors, the 
congregation of swarms of flies, and will 
attract numbers of improper and disreputable 
characters; and that, by reason of the said 
matters, the value of complainant's premises 
will be irreparably damaged, they will be 
rendered unfit for residence purposes, and 
the dwelling which stands thereon will be 
rendered untenable by complainant, or any 
one who might otherwise be desirous to oc- 
cupy the same. It is alleged that the livery 
stable of defendants is to be constructed with 
board floors, and that the stamping of horses 
thereon, and the rolling of vehicles on the 
same, by reason of the close proximity of 
the stable to the dwelling of complainant, 
will cause any occupant great and intermin- 
able annoyance, uneasiness, and disquiet, and 
render it impossible for any person or family 
to occupy said dwelling without great physi- 
cal discomfort and inconvenience, and that 
the presence of combustible materials so near 
the said dwelling will cause every occupant 
of said dwelling grave fears and anxiety by 
reason of the increased danger and peril from 
fire. 

It is alleged, also, that the mere beginning 
of the stable has greatly diminished the value 
of complainant's property, and that he is 
advised that the maintenance of such stable 
will be prejudicial to the health of the resi- 
dents within its immediate neighborhood. 
It is alleged, further, that the eastern wall 
of defendants' stable will be built so as to 
immediately cover the western wall of com- 
plainant's dwelling, and will be extended to 
the sidewalk on the north, so as to cut off 
the light and view westward from complain- 
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fint's said premises, and that defendants have 
actually begun the erection of their building, 
and announce their purpose to complete the 
same. As a further ground t>f relief, the 
bill alleges that the defendants have begun 
the erection of their building, and will com- 
plete the same, for unlawful purposes of ex- 
tortion and blackmail, and that they have 
purchased the lot now occupied by them with 
the expectation* that, upon their announce- 
ment of their intention to build a livery 
stable, or upon the completion of the same, 
the property owners in the immediate neigh- 
borhood will be compelled, from motives of 
self-protection, to unite and buy the defend- 
ants' lot at a price to be fixed by defendants, 
greatly in excess of what they paid and of 
the real value of said premises. It is al- 
leged, furthermore, that in other neighbor- 
hoods devoted to residences the defendants 
have bought property, and, having announced 
their intention to build a public livery stable, 
and having begun the same, have been bought 
off by the property owners of the neighbor- 
hood, at an exorbitant advance over and 
.above the price paid for the property by the 
defendants; and that, even in the present in- 
stance, the defendants have indicated that 
what they might ultimately do would de- 
pend upon the action of the owners of the 
property in the neighborhood. The bill al- 
- leges that the defendants have been notified 
to .desist from the erection thus begun by 
them, but that they persist in continuing the 
work already begun. The bill prays an in- 
junction and general relief. In support of 
the bill, the complainant has filed numerous 
affidavits. 

The defendants answer, under oath, in 
which they admit the ownership, as alleged, 
of lots in block 1,014, on Locust street; that 
the defendants are erecting a brick building 
thereon, adjoining the plaintiff's property, to 
be used as a livery and boarding, but not, 
as alleged, a sale stable; deny that the com- 
plainant is in actual possession of the ad- 
joining building, but only in possession by 
his tenant; deny that the neighborhood is 
fixed in its character as a residence neighbor- 
. hood, and set forth various trades that are 
carried on in said block 1,014— among them, 
on Olive street, a large livery stable, two 
meat shops, and other shops; deny that the 
building they are constructing will be a 
nuisance, or that the business to be carried 
on therein will in any way constitute a 
nuisance, and they put in issue every aver- 
ment to that effect in the bill. They aver 
that they have purchased and paid for the 
land occupied by them in good faith; that 
• they have employed an architect, who stands 
well in his profession, to design the building 
in such a manner that defendants shall re- 
side in^the second story, and so as to suppress 
all noises and be free from all nuisances 
averred in the bill. They aver, further, that 
Thomas P. Russell, for thirty years previous 
to March, 1878, carried on the business con- 



tinuously in the same building on Franklin 
avenue, in a residence portion of the city. 
Their change from that place was occasioned 
by the expiration of his lease; that his son 
was admitted as a partner some years pre- 
vious to 1S78. They aver that they bought 
and paid for the ground now owned by them 
with the intention of pursuing their trade 
in a lawful and proper manner, and that they 
propose only to enjoy the lawful use * and 
control of their own land, and in no manner 
to interfere with the rights of others; that 
the said livery stable, when constructed, will 
not be a nuisance, nor carried on in any 
way so as to interfere with the complainant, 
and they will carry it on in a proper and 
lawful manner; that their business, when 
so conducted, is a useful and necessary 
calling, and they deny all the imputations in 
the bill against their good faith. Numerous 
affidavits were filed in support of the an- 
swer. 

X M. & 0. H. Krum, for complainant. 
Broadhead, Slayback & Haeussler, for de- 
fendants. 

DILLON, Circuit Judge. The prayer of 
the bill is "that the defendants be perpetu- 
ally enjoined by the decree of the ccurt from 
further proceeding with the erection of said 
livery stable upon the said lot, and from the 
use and occupation of said premises for the 
purposes of a public livery stable, and for 
general relief." The present application is 
for a special preliminary injunction restrain- 
ing the defendants from 'making such erec- 
tion, and from so using the said premises. 

The questions which may finally be invol- 
ved in the ma-its of the- case are of very 
great importance, as they arise out of the 
point whore two plain principles of law 
meet The one is that every owner of pri- 
vate property may make any lawful use of - 
it which he sees proper. The other is that 
private property must be so used as not to 
injure the property of his neighbor, or in- 
vade the just rights of the public. St. 
Helen's Smelting Co. v. Tipping, 11 H. L. 
Cas. 642. 

The essential groundwork of the bill in 
this case is, that the proposed erection of a 
livery stable on the lot in question, and its 
use for this purpose when erected, will con- 
stitute a nuisance to the plaintiff's adjoining 
property. The bill can have no other founda- 
tion. On a street, and in a locality such as 
this portion of Locust street is, many erec- 
tions can readily be imagined that would be 
extremely objectionable to the owners of 
residences, such as a meat market, a green- 
grocer's establishment, or, indeed, a store 
building or a business house of any kind. 
But the general law of the land does not 
limit the rights of ownership by the tastes 
ai»d wishes of one's neighbors. Possibly, 
under the charter provisions, the municipal 
authorities might be invested with more 
pewer, in the nature of police regulations, 
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over the uses to wliich private property may 
be put" than can be exercised by the courts 
under the general law; but it is conceded 
that the city authorities hare not undertaken 
to i emulate the erection or use of livery 
stables. It is, therefore, clear that this ap- 
plication must rest upon the proposition that 
the livery stable proposed to be erected and 
used by the defendants is, and will be, in 
the legal sense of the cerm, a "nuisance." 
To be a nuisance it must be something 
which unreasonably and sensibly interferes 
with the comfort and enjoyment of life or 
property— which may be by noises, noxious 
and offensive smells, injurious gases, the 
collection of flies and insects, and the like. 
The books abound in cases where nuisances 
of this kind are held actionable at law, and 
where, when the fact is ascertained, either 
by a verdict or by admission in the plead- 
ings, or from the essential and unavoidable 
character of the trade or occupation, that 
the thing or matter complained of is a nui- 
sance, courts of equity have interfered by in- 
junction. 

Counsel have referred to a number of ad- 
judications in which the legal rights of the 
proprietors of livery stables and those of 
the adjoining or near proprietors have been 
considered by the courts. The principal 
cases are the following: Aldrich v. Howard, 
7 R. I. 87, S R. L 246; Burditt v. Swenson, 
17 Tex. 4S9; Dargan v." Waddill, 9 Ired. 
244; Kirkman v. Handy, 11 Humph. 406; 
Coker v. Birge, 10 Ga. 336; Harrison v. 
Brooks, 20 Ga. 537; Morris v. Brower, 1 
Anth. N. P. 3G8. The judgments in these 
cases concur in establishing this doctrine, 
viz., that a livery stable in a town or city 
is not per se— that is, necessarily and un- 
avoidably—a nuisance, but it may be or be- 
come a nuisance, and this depends upon its 
location, as respects the property near by, 
and the manner in which it is built, kept, 
and used. The foregoing observations are 
well illustrated by Aldrich v. Howard, 8 R. 
I. 246, where it was decided that a livery 
stable may be a nuisance, notwithstanding 
it was properly built, properly kept, and was 
in a location as fit as any in that part of 
the city. The court say: "It has been held, 
in other cases, that a stable in a town is not 
necessarily and per se a nuisance; yet if it 
is so built or so used as that it destroys the 
comfort of persons owning and occupying 
adjoining premises, creating such an annoy- 
ance as to render life uncomfortable, then it 
is none the less a nuisance that it is well 
kept, carefully built, and as favorably loca- 
ted as the town will admit" 

This principle, that a livery stable is or is 
not a nuisance according to circumstances, 
is decisive of the present application for a 
preliminary injunction. The, stable is not 
yet erected— its erection has just been com- 
menced. The complainant seeks relief by 
injunction against an apprehended mischief 
and nuisance. The principles upon which 



the courts of equity proceed in such cases- 
are well settled, and are thus clearly stated 
by Lord Chancellor Brougham in the case 
of Earl of 'Ripon v. Hobart, 3 Mylne &. 
K. 169, 179: "If the tiling sought to be pro- 
hibited is in itself a nuisance, the court will 
interfere to stay irreparable mischief, with- 
out waiting for the result of a trial; and 
will, according to the circumstances, direct 
an issue, or allow an action, and, if need 
be, expedite the proceedings, the injunction 
being in the meantime continued. But 
where the thing sought to be restrained is 
not unavoidably and in itself noxious, but 
only something which may, according to cir- 
cumstances, prove. so, the court will refuse 
to interfere until the matter has been tried 
at law, generally by an action, though in 
particular cases an issue may be directed 
fcr the satisfaction of the court where an 
action could not be framed so as to meet 
the question." I consider the principles thus 
laid down as to the time or stage at which 
equity will interfere as founded on the 
soundest of reasons; and they have been 
approved by the supreme court of Tennessee 
in Kirkman v. Handy, supra, which refused 
to prevent the erection of a livery stable 
upon a lot adjoining the plaintiff's, "on 
Cherry street, in one of the best neighbor- 
hoods in the city of Nashville." In Coker v. 
Birge, 9 Ga. 425, an injunction against the 
erection was granted, but it was for the -rea- 
son that, no answer having been filed, the 
allegations of the bill that the stable would 
be a nuisance were admitted; but when this 
was denied, the same court, in the subse- 
quent case of Harrison v. Brooks, refused 
such an injunction. In Burditt v. Swenson, 
supra, the livery stable having been found 
to be a nuisance by the verdict of a jury, 
the court awarded a perpetual injunction. 

No ca.se has been referred to in which the 
erection of a livery stable has been enjoined 
where the fact that it would be a nuisance 
was denied, and where it had not been ascer- 
tained to be such by an appropriate judicial 
inquiry, before the injunction was awarded. 
And, so far as my researches have gone, 
Lord Brougham is entirely correct in his 
statement in the Earl of Ripon's Case, su- 
pra, 'that no instance can be produced of 
the interposition by injunction in the case of 
an eventual or contingent nuisance." Cleve- 
land v. Citizens' Gaslight Co., 20 N. J. Eq. 
201; Duncan v. Hayes, 22 N. X Eq. 25; 
Rhodes v. Dunbar, 57 Pa. St. 274; Wood, 
Nuis. § 789. The difficulty in thus interfer- 
ing is greatly increased, if not insurmount- 
able, when it is the use to which the struc- 
ture is to be put, and not the intrinsic 
nature of the structure itself, which forms 
the basis of anticipated grievance. Duncan 
v. Hayes, 22 N. J. Eq. 25. , 

That the parties may not be misled, it 
may be welt to add that we deny the injunc- 
tion on the ground that the answer having 
denied the fact that the building, when erect- 
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ed and used as proposed, will "be a nuisance 
to the property in the neighborhood, and the 
case being one in which the question of nuis- 
ance or no nuisance depends upon circum- 
stances hereafter to be ascertained, it is, 
therefore, not one in which it is proper to 
issue the writ asked at this stage of the con- 
troversy. The filing of the bill may not, 
however, prove to be eventually useless, 
since "it is generally good policy," says Mr. 
Wood (Law of Nuisance, § 790), where there 
are strong reasons to believe that the thing 
will be a nuisance, to institute proceedings 
to stay its progress, particularly if its erec- 
tion involves large expenditures, as in such 
cases the party cannot be charged with 
laches, nor can acquiescence in any measure 
be imputed to him, and the diligence used 
by instituting the proceedings, operating as 
a notice and protest against the use of the 
property in the manner contemplated, 
strengthens the plaintiff's equities when he 
asks for an injunction after the use of the 
property actually proves injurious." The 
defendants now proceed at their peril, and 
if it shall be hereafter found by a jury, or 
otherwise judicially -iscertained, that the 
' stable in this place, as used by them, does 
interfere with the comfortable enjoyment of 
the neighboring property, they cannot com- 
plain if they are then perpetually enjoined 
from the further use of it for the purpose 
for which it was designed. Injunction de- 
nied. 
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FLOOD v. HICKS. 

[2 Biss. 169; 4 Fish. Pat. Cas. 156; 1 Chi. 
Leg. News, 377; Merw. Pat. Inv. 193.] i 

Circuit Court, N. D. Illinois. July Term, 1869. 

Fuiorxty of Invention'— Similarity. 

1. A patent for an improvement in a wagon 
reach, consisting of an upward curve, whereby, 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Merw. Pat. Iuv. 
193, contains only a partial report.] 
9FED.CAS. — 19 



in turning, the forward wheels are allowed to 
pass under the reach, combined with an exten- 
sion of the ordinary sway-bar, so arranged upon 
the hounds that it will still form a support for 
the reach, can not be sustained when it is proved 
that a carriage fitted with a reach which had a 
bend allowing the wheels to pass partly under, 
and with a circular sway-bar or wheel by which 
the reach would be sutained in all positions, had 
been in use for several years. 

2. Increasing the curve in the reach, or di- 
minishing the diameter of the wheel, would al- 
low it to pass completely underneath, as in the 
plaintiff's patent; and this is a change which 
would naturally suggest itself to any mechanic, 
and cannot be the subject of a valid patent 
when the substantial invention had been previ- 
ously in use. 

[Cited in Preston v. Manard, 116 U. S. 664, 
6 Sup. Ct. 697.3 

3. The circulai sway-bar would have per- 
formed the same office as the plaintiff's improved 
extended sway-bar, had the wheel passed be- 
neath the reach, and the plaintiff's patent for 
the curved reach having failed, his claim for 
the improved sway-bar must fail with it. 

4. The name by which any structure or part 
is designated is immaterial. 

This action was a suit at law for infringe- 
ment. The parties waived a jury, and the 
cause was by consent tried by the court 

[Drawings of patent Noi 69,789, granted Oc- 
tober 15. 1867, to E. F. Flood. Published from 
the records of the United States patent office.! 




L. L. Bond, for plaintiff. 

S. A. Goodwin, for defendant 

DRUMMOND, District Judge. The plain- 
tiff claims, by virtue of a patent, dated the 
loth of October, 1867 [No.69,7S9],an improve- 
ment in a wagon reach, and the allegation is 
that the defendant, who also has a patent, 
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dated the 27th of October, 1868, violates the 
patent of the plaintiff. 

The specifications attached to the plain- 
tiff's patent describe the particular manner 
in -which the reach is made, and declare that 
the object of the invention is so to construct 
the reach that the vehicle with which it is 
used can be turned in the least possible space, 
and so that the wheel can never strike against 
the reach; and this object, it is said, is 'ac- 
complished by the peculiarity of the form of 
the reach, the peculiarity being by giving 
it a turn or curve upward at the point where 
the wheel would strike an ordinary reach, 
which is always straight. 

The claim of the plaintiff consists of two 
parts. He claims, First, a curved or bent 
reach, when so constructed that the line 
of draft is the same as in a straight reach, 
and so that the reach rests on and is support- 
ed by the sway bar, as in the ordinary reach, 
substantially as described in ihe specifica- 
tion; and secondly, he claims a curved reach 
— referring to the drawing A in combination 
-with the iron E of the sway bar, when such 
iron is extended, and so constructed as to 
furnish a support for the reach in all posi- 
tions, substantially as and for the purpose 
mentioned. 

This last claim consists of the extension 
of the ordinary sway bar upon which the 
reach rests, which bar is usually placed upon 
hounds, as they are termed, round and for- 
ward, so that the reach shall rest upon the 
sway bar, when the forward wheels of the 
wagon pass under the reach and are placed 
at right angles with the hind wheels. 

The question is, whether this patent can 
be sustained, in view of the evidence which 
has been produced before the court. No 
question was made, and, of course, none can 
be made, that if the plaintiff's patent is sus- 
tainable, the defendant's wagon or reach 
infringes, and therefore the only question is 
whether the plaintiff's patent can stand. 

I am of opinion that it is not sustainable 
in point of law, under the facts which have 
been adduced. 

The position taken by the counsel of the 
plaintiff as to the first claim, was that it was 
not a broad claim for a bent reach, but that 
it was a claim for a bent reach under certain 
conditions, one of which was that the line 
of- draft must be the same as in a straight 
reach, and another that the curve must be 
so returned to the straight line that the reach 
will rest on the sway bar and be supported 
by it, and chirdly, that it must be so curved 
that the wheels must not strike against it. 
Taking that view of it, can the claim be 
sustained? 

It was in evidence that a wagon or car- 
riage had been used for many years, manu- 
factured as early as 1S54 or 1855, in which 
the reach had a bend or curve upward, so 
as to admit of the forward wheels passing 
under the reach to a certain extent, when the 
carriage was in the act of turning, and with 
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a sway bar, or what is sometimes called the 
fifth wheel of the wagon, forming an entire 
circuit, resting upon the forward axle and 
upon the hounds. 

It is true that in this carriage the for- 
ward wheels could not pass entirely under 
the reach, but it is clear to my mind that 
when the idea is once presented of a curve 
or bend in the reach, so as to admit of the 
forward wheel passing to a certain extent 
beneath the reach, that you have got the 
substantial invention of the plaintiff, so far 
as concerns the reach, because the idea once 
being suggested that by a curve in the reach 
the wagon or carriage is permitted to make 
a sharper turn by the forward wheels going 
partially beneath the reach; all you have to 
do is to make the bend greater or the for- 
ward wheels smaller, and you accomplish to 
all intents and purposes the object stated by 
the plaintiff. That is to say, by elevating 
the curve more or diminishing the circum- 
ference of the forward wheels, either, or by 
both combined, you cause the forward wheels 
to pass completely under the reach, and with 
this carriage before us as it was, bodily in 
court, and which had been in existence some ^ 
fifteen or sixteen years, it was not possible to * 
say that a man could have a patent simply 
by making the curve greater in the reach or 
diminishing the circumference of the forward 
wheels of the carriage. There is the idea. 
There is whatever of invention there is, and 
it is a mere mechanical expedient to change 
the structure either of the reach or of the for- 
ward wheels. 

Again, so far as the sway bar is concemed. 
In that carriage thus having existed for so 
long a time, there was this circular sway bar, 
sometimes called the fifth wheel, and it was 
clear that if the wheel was lessened so as to 
pass beneath the reach, or the curve in- 
creased, that the reach would rest upon the 
sway bar as the carriage was turned and as 
the wheels passed beneath the reach. It is 
because the idea is apparent in the carriage 
that was manufactured some fifteen years 
ago, of the effect of the curve in the reach, 
that the first claim of the plaintiff's patent 
cannot be sustained. In that the reach 
passed from the axle of the hind wheels in a 
straight line toward the axle of the forward 
wheels until it came to a curve, and then 
there was a sweep upward and it came down 
to a straight line and was so continued on 
to the axle of the forward wheels. 

The idea in the first claim of the plaintiff 
was in that carriage, and to make the for- 
ward wheels go beneath was simply a change 
which any mechanic could make and which 
would naturally suggest itself, if that was the 
desideratum, to any mechanic looking at the 
construction of the carriage. 

Then, as to the second claim. The plaintiff 
constructs his wagon with what he calls a 
fifth wheel, that is, a circular piece of wood, 
iron, or of any other material, (of course it 
may be so constructed) passing over hounds 
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and on the forward axle, and outside of and 
concentric with that, what he terms a sixth 
wheel, which constitutes a sway oar, also 
passing over the hounds and on the forward 
axle, and upon which the reach rests as the 
wagon turns, in the manner suggested by this 
model, which is a perfect resemblance -of the 
plaintiff's wagon. 

The question is, what is the difference be- 
tween the structure of this and the one 
which was referred to in the testimony, and 
which, it was established, has been in exist- 
ence for fifteen or sixteen years? Of course, 
what this circular piece of wood, of iron, or 
of other material is called is immaterial; call- 
ing it a sway bar does not change the nature 
or form of the thing itself, and in that car- 
riage which was constructed long before the 
plaintiff's there was the equivalent to all 
intents and purposes, as it seems to me, of 
what the plaintiff calls the sway bar; that is 
to say, there was a circular piece of wood or 
iron. There was in this, which is a repre- 
sentation of the carriage, what the draughts- 
man has called a sway bar; it, perhaps, may 
not have been called so by the man who con- 
structed the carriage, but it is clear that it 
would perform the functions of a sway bar 
precisely as in the plaintiff's wagon, if the 
wheels passed beneath the reach, so that the 
question arose in my mind, and it was the 
•only one about which I had any doubt in the 
case, whether this could properly be the sub- 
ject of a patent; whether the invention was 
of such a character that it could be consid- 
ered patentable; and on the whole, when 
comparing it with the carnage already re- 
ferred to, I could not perceive that there 
was any material difference in the structure 
of the two things. In this wagon of the 
plaintiff, it passes around, the wheels go be- 
neath the reach, and of course, the reach 
rests upon the sway bar. The same office 
would be performed by this circular piece of 
wood or of iron, as the case may be, in the 
carriage, if the wheels went beneath the 
reach, and then the only point that could pos- 
sibly arise was, whether changing the form 
of the structure of the reach or of the for- 
ward wheels of the wagon so as to permit 
them to go under the reach was a matter of 
invention and patentable as such, and for the 
reasons that I have already given it seems to 
•me that it was not, and therefore that the 
second claim must fail as well as the first 

In looking at this case I am struck with the 
facility with which patents are obtained, be- 
cause it would be incomprehensible to me if 
the officers in the patent office had known of 
the existence of such a carriage as that which 
was proved, with the reach as there con- 
structed, they could have granted a patent 
in such a case as this, and while it is per- 
fectly just that every real, genuine invention 
devised by any one should be protected; still 
it is not just to the public that mere changes 
of form should have the protection of the 
law. Perhaps there is reason to believe .they 
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are not sufficiently rigid on this point in the 
patent office. It is true that, the officers 
there being the persons to whom the law in- 
trusts the examination of inventions and the 
granting of patents, the courts are liberal in 
the construction which they give to patents, 
with a view of protecting any possible right 
which a party may have. But to allow a 
person by a mere change in the structure of 
a machine, such as would suggest itself to 
any mechanic, to acquire a monopoly for 
that change, and the shield and protection of 
the law would be an abuse of the law itself. 
The finding in this case will be for the de- 
fendant 

FLOOD (ODELL v.). See Case No. 10,428. 



Case 3STo. 4,878. 

The FLORA. 

[1 Biss. 29; i 3 Chi. Leg. News, 130.] 

District Court, N. D. Illinois! Oct. Term, 
1S53. 

Origin of Admiralty Jurisdiction on Western 
Waters. 

1. The admiralty jurisdiction on the western 
lakes and rivers is not limited to cases within 
the act of February 26, 1845 [5 Stat. 726]. 

2. The district oourt may resort to the act of 
September 24, 1789 [1 Stat. 73], to sustain its 
jurisdiction. 

1 In admiralty. In this case the libel al- 
leged that a scowboat, of the burthen of 
sixty tons, the property of the libellant, was 
engaged in carrying earth from the excava- 
tion of the Chicago harbor, on the waters of 
the western shore of Lake Michigan, and 
upon that lake and the navigable waters 
thereof; that on the 14th of June, 1S53; the 
boat was lying alongside the north pier of 
the Chicago harbor, and while there was run 
into and sunk by the brig Flora, a vessel 
licensed and enrolled, etc., of about two hun- 
dred tons burthen, and then bound on a voy- 
age from a port in Michigan to Chicago, 
loaded with lumber. The objection was talc- 
en that the boat sunk was not licensed and 
enrolled for the coasting trade, and was not 
employed at the time in business of com- 
merce and navigation between ports and 
places in different states and territories, upon 
the lakes and navigable waters thereof (all 
of which was admitted), as required by the 
act of February 26, 1845 [supra], and that 
the court had no jurisdiction of the ease. 

DRUMMOND, District Judge. The ninth 
section of the judiciary act of 1789 (1 Stat 
76) gave to the district courts cognizance of 
all civil causes of admiralty and maritime 
jurisdiction. The tenth section gave the 
same jurisdiction to the district court of Ken- 
tucky. The case of The Thomas Jefferson, 
10 Wheat [23 U. S.] 428, was a libel filed in 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the district court of Kentucky for wages 
earned in a voyage from a port in that state 
up the Missouri river and back again to the 
port of departure. It was a voyage through- 
out, several hundred miles above the ebb and 
flow of the tide, and the supreme court of the 
United States held that the decree of the dis- 
trict court, dismissing the libel for want ot 
jurisdiction, was right, because the contract 
was not a maritime contract "upon acknowl- 
edged principles of law." 

In The Genesee Chief v. Fitzhugh, 12 How. 
[53 U. S.] 443, the supreme court overruled 
the decision in the case of The Thomas Jef- 
ferson; that is, the court decided that the dis- 
trict court, in point of law, had jurisdiction 
of the matter contained in the libel in that 
case, and should have proceeded to an adju- 
dication of the rights of the parties, and that 
the supreme court ought to have so held in 
1825. If this was correct, then the adjudica- 
tion of the district court of Kentucky would 
have been right, if so made under the tenth 
section of the law of 1789. There was no 
other law conferring general admiralty ju- 
risdiction upon that court And this section 
shows that the later decision is the true one, 
because congress, after granting general ad- 
miralty jurisdiction to the district courts in 
the section immediately preceding, in this 
confers the same jurisdiction upon the dis- 
trict court of Kentucky, and yet the geo- 
graphical position of Kentucky was of course 
well known to congress. The second section 
of the act of March 3, 1S19 [3 Stat 502], 
establishing the district court of Illinois, 
gave it the same jurisdiction as the district 
court of Kentucky had by the act of 1789. 
Of course then, under the ruling of the su- 
preme court, it had general admiralty juris- 
diction over all the navigable waters within 
the district, and could have taken cognizance 
of a case like The Thomas Jefferson before 
the passage of the act of 1845. If, then, it 
had general admiralty jurisdiction prior to 
the act of 1845, how could that act "confer 
a new jurisdiction?" The Genesee Chief v. 
Pitzhugh, 12 How. [53 U. S.] 451. The su- 
preme court, in Pretz v. Bull, Id. 466, ruled 
in accordance with the principles of the case 
reported in the same volume, and already re- 
ferred to, that the district court had jurisdic- 
tion in admiralty for a tort on the Mississippi 
abffve tide-water (The Genesee Chief v. Pitz- 
hugh, Id. 458); this was not under the law 
of 1845, and consequently the admiralty ju- 
risdiction of this court would not be con- 
fined to the limits and restrictions contained 
in that law in cases arising on the Mississippi 
and its tributaries, but we must refer to the 
act of 17S9 as our guide. Does it not fol- 
low, if there is no other admiralty jurisdic- 
dlction on the lakes than what is conferred 
by the act of 1845, that this court must adju- 
dicate differently when it has cases in ad- 
miralty before it on the Ohio or Mississippi, 
and on the waters of Lake Michigan? For 
example, in the one case the parties are en- 



titled to a jury, and in the other not Is 
there, then, that perfect equality which is re- 
ferred to, "not only in the laws, but in the 
mode of administering them"? The court 
compares the acts of 1789 and 1S45, and de- 
clares that the jurisdiction under both laws 
is confined to vessels enrolled and licensed 
for the coasting trade, and the act of 1S45 
extends only to such vessels when they are 
engaged in commerce between the different 
states and territories. Is this strictly cor- 
rect? Certainly the jurisdiction under the act 
of 1789 is not so restricted. Is there no ad- 
miralty jurisdiction on the lakes except what 
is brought within the act of 1845? Suppose 
a vessel is engaged in commerce between one 
of the states and Canada, is it not within the 
admiralty jurisdiction of this court if it en- 
ters the harbor of Chicago? We have Can- 
adian vessels here daily in our season of nav- 
igation. It may happen, too, that a vessel 
from Europe may visit us, owned in England 
or Prance; such a vessel is not enrolled and 
licensed for the coasting trade, and is it for 
that reason alone beyond the jurisdiction of 
this court? Again, does the word state or 
territory, in the act of 1S45, mean a foreign 
country? It seems to me clear that the act 
intends to speak only of the states and terri- 
tories of the United States, because it refers 
to vessels and steamboats enrolled and li- 
censed under their authority. The case of 
foreign vessels has been mentioned, because 
this court has not unfrequently had such, 
cases before it, and considerable difficulty 
and embarrassment have been felt in acting 
upon such cases under the law of 1845, as 
well as in cases where the vessel was en- 
rolled and licensed under the law, but em- 
ployed at the time not in business of com- 
merce and navigation between ports and 
places in different states and territories of 
the United States, but between one of the- 
states and Canada, a foreign country. In 
the act of 1789, the jurisdiction of the dis- 
trict court is to include all seizures imder the* 
laws of imposts, navigation or trade of the 
United States, where the seizures are made 
on waters which are navigable from the sea 
by vessels of ten or more tons burthen within 
the district, and stress is justly laid on this 
clause by the court in the case of The Gene- 
see Chief. We are beginning to have con- 
siderable foreign commerce in some of the- 
ports of Lake Michigan, and it is not improb- 
able that seizures may be made here. Is 
this law not still in force, or can there be no 
seizures unless the vessel is of twenty tons 
burthen or upwards, as is expressed in the 
law of* 1845? It has been generally supposed 
that the act of 1845 was passed by congress 
under the influence of the decision in the case- 
of The Thomas Jefferson and subsequent 
cases founded on it, and with a view to avoid 
those decisions. It may safely be affirmed 
if congress had thought the supreme court 
would make the decision that was made in 
the case of The Genesee Chief, the law of 
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1845 would not have been enacted. If the 
district courts already had general jurisdic- 
tion in admiralty on the lakes, why did con- 
gress pass a law extending their jurisdiction? 
It should rather have been entitled .an act 
limiting their jurisdiction. If the iaw of 
1845 supersedes the law of 1789, then clearly, 
in this district and in all others that border 
on the lakes, and also possess navigable 
waters other than the lakes, there must be, 
in some respects, two different modes of ad- 
ministering admiralty law. 

I confess, in view of these considerations, 
and many others that might be urged, I do 
not well see how we can administer admiral- 
ty law on these lakes, in many cases, without 
resorting to the law of 17S9; and yet, to hold 
that to be in force, as well as the law of 1845, 
leads to difficulties, which are apparent from 
an examination of the opinion of the court in 
the case of The Genesee Chief. 

From the foregoing considerations, even if 
I were obliged to resort to the law of 1845 
to sustain the jurisdiction of the court, I 
should be disposed to give it an extremely 
liberal construction, and to hold, whenever 
in a case of collision, either craft is within 
that law, and the circumstances bring it 
within the admiralty jurisdiction upon gen- 
eral principles of the maritime law, that this 
court can take cognizance. This case is 
within that rule. The Flora comes strictly 
within the provisions of the act of 1845. I 
therefore think the court has jurisdiction, 
and the motion to dismiss the case must be 
overruled. 

NOTE. This is believed to have been the first 
•case declaring the doctrine that the admiralty 
jurisdiction of the district courts, upon the west- 
ern lakes and rivers, did not depend upon the 
act of Feb. 2Gth, 1845, and it is printed, un- 
changed, fnm the original manuscript of Judge 
Drummond. . 

The question of admiralty jurisdiction of the 
western lakes and rivers has since been much 
discussed, and it is believed that a historical 
view of the rulings of the supreme court may be 
of interest. , , . ,, 

It had long been the doctrine that admiralty 
jurisdiction extended only as far as the ebb and 
flow of the tide, and did not exist at all upon the 
western lakes. The Thomas Jefferson, 10 
Wheat. [23 U. S.] 428; Peyroux v. Howard, 7 
Pet. [32 U. S.l 324; The Orleans v. Phoebus, 11 
Pet. [3G U. S.l 175; Waring v. Clark, 5 How. 
[46 U. S.] 441; New Jersey Steam Nav. Co. v. 
Merchants' Bank, G How. [47 U. S.] 344. See, 
also, The Genesee Chief v. Fitzhugh, 12 How, 
[53 U. S.1 443; Fretz v. Bull, Id. 4GG: Walsh v. 
Rogers, 13 How. [54 U. S.] 2S3; Gibbons v. 
Ogden, 9 Wheat. [22 U. S.l 195. 

In the case of Jackson v. The Magnolia, 20 
How. [Gl IT. S.] 296, the supreme court held 
that the admiralty jurisdiction of the courts of 
the United States extends to cases of collision 
upon navigable waters, although the place of 
such collision be within the body of a county, 
and above the flux and reflux of the tide, and 
this by virtue of the judiciary act of 17S9, and 
not from the act of 1845. This, ruling was made 
by a divided court three of the justices dissent- 
ing, and Justices Daniel and Campbell deliver- 
ing elaborate opinions, protesting against the 
doctrines asserted by the majority, as a usurpa- 
tion on the part of the judiciary and a violation 
of rights reserved by the constitution. 



The case of Allen v. Newberry, 21 How. [62 
U. S.] 244, decided that admiralty had not ju- 
risdiction of a contract for shipment of goods 
between ports of the same state. 

In Nelson v. Leland, 22 How. [63 TJ. S.] 48, 
jurisdiction was sustained in a case of collision 
on the Yazoo river two hundred miles above its 
confluence with the Mississippi, Justices Camp- 
bell and Catron dissenting. 

The admiralty jurisdiction is not taken away 
by the fact that the collision or other tort was 
committed within the body of a county. 

If lie collision occurred on those navigable 
waters which empty into the sea, or into the 
bays and gulfs which form a part of the sea, 
the maritime courts have jurisdiction. The 
Commerce, 1 Black [66 TJ. S.] 574. 

The Eagle, 8 Wall. [75 TJ. S.l 15, is a leading 
and well considered case. The court there 
ruled that the district courts can take t cog- 
nizance of all civil causes of admiralty jurisdic- 
tion upon the lakes and waters connecting them, 
the same as upoa the high seas, bays, and riv- 
ers navigable from the sea; that it is not neces- 
sary, in a libel on the lakes, to bring the case 
within the act of 1845; but on the contrary, 
this act, instead -of being an extending and en- 
abling act, as was intended, having become, in 
consequence of the decisions of this court, in- 
operative, must be regarded as obsolete and of 
no effect; and that the saving clause, as to the 
concurrent remedy at common law, is also of 
necessity useless and of no effect. It was fur- 
ther held, that the ninth section of the judiciary 
act of 17S9, conferring upon the district courts 
exclusive original cognizance of all civil causes 
of admiralty jurisdiction, "including all seizures 
under laws of impost, navigation, or trade of 
the United States where the seizures are made 
on waters which are navigable from the sea 
by vessels of ten or more tons burthen, within 
their respective districts, as well as upon the 
high seas," is also inoperative. KOO 

In Taylor v. Carryl, 20 How. TOl TT. §.] 5S3, 
and The Moses Taylor, 4 Wall. [71 TJ. . S] 411, 
the question of state jurisdiction was fully dis- 
cussed. 

In the case of The Hine v. Trevor, 4 Wall. 
[71 TJ. S.] 555, some of the previous decisions 
are discussed. The rule is laid down that the 
act of 1S45 is a limitation of the powers grant- 
ed by the act of 1789, as regards cases aris- 
ing upon the lakes and navigable waters con- 
necting said lakes, and sums up the doctrines 
as follows: 1. The admiralty jurisdiction, to 
which the power of the federal judiciary is by 
the constitution declared to extend, is not lim- 
ited to tide-water, but covers the entire naviga- 
ble waters of the United States. 2. The origi- 
nal jurisdiction in admiralty exercised by the 
district courts, by virtue of the act of 1789, is 
exclusive, not only of other federal courts, but 
of the state courts also. 3. The jurisdiction of 
admiraltv causes arising on the interior waters 
of the United States, other than the lakes and 
their connecting waters, is conferred by the act 
of September 24, 1789/ 4. The admiralty juris- 
diction exercised by the same courts, on the 
lakes and the waters connecting those lakesS is 
governed by the act of February 3, 184o. See,* 
also, The Revenue Cutter [Case No. 11.713] ; 
Cunningham v. Hall [Id. 3,4S1]; The Great 
West, No. 2 v. Oberndorf, 57 111. 168. 

The following are the reported decisions of 
the circuit and district courts on the subject of 
admiralty jurisdiction: De Lovio v. Boit [Case 
No. 3,776]; Gloucester Ins. Co. v. Younger fid. 
5,487J; McGinnis v. The Pontiac [Id. 8.801]; The 
Revenue Cutter [Id. 11,713]; Western Transp. 
Co. v. The Great Western [Id. 17.443] ; Francunet 
v. The F. W. Backus [Id. 5.048]; Scott v. The 
Young America [Id. 12.549]; Eads v. The H. D. 
Bacon [Id. 4,232]; Williams v. The Jenny L,ind 

[Id. 17,723]; Parmlee v. The Charles Mears 

[Id. 10,766]; The Globe rid. 5,483]; Brooks v. 
The Peytona [Id. 1,9591; Whitaker v. The Fred 

Lorentz [Id. 17,527]; Merritt v. Sackett [Id. 
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9,484]; Poag v. The McDonald [Id. 11,239]; 
Thackeray v. The Parmer of Salem Fid, 13.852]; 
Wallis v. Chesney \M. 17,110]; The Ann Ar- 
bor [Id. 40S]; The Leonard [Id. 8,236]; Cun- 
ningham v. Hall [Id. 3,481]; The Volunteer 
[Id. 16 990]; The Eli Whitney [Id. 4,345]; U. 
S. v. 269% Bales of Cotton [Id. 10,583]; The 
Alary Washington [Id. 9229]; Francis v. The 
Harrison [Id. 5,038]; The America [Id. 289]; 
The Sarah Jane [Id. 12,349]; The Island City 
[Id. 7,109]; The A. R. Dunlap [Id. 513]; Place 
v. The City of Norwich [Id. 11,202]; Wright 
v. Norwich & N. Y. Transp. Co. [Id. 18,086]; 
The Circassian [Id. 2.722]; The Sailor Prince 
[Id. 12 218]; The Adele [Id. 78]; The Ele- 
dona [Id. 4.340]; The Antelope [Id. .482]; The 
Norway [Id 10.359]; The Leonard [Id. 8,256]; 
The Missouri [Id. 9,652]; The Transit [Id. 14,- 
139]; The Hardy [Id. 6,056]; McAllister v. 
The Sam Kirkman [Id. 8.658]; Cheeseman v. 
Two Ferryboats [Id. 2,633]; The Elmira Shep- 
herd [Id. 4,418]; The Circassian [Id. 2,720a], 
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The FLORENCE. 

[2 Flip. 56; i 23 Int. Rev. Rec. 105; 4 Cent. 
Law J. 249; 2 Cin. Law Bui. 60.] 

District Court, E. D. Michigan. June Term, 

1877. 

Marine Torts— Admiralty Jurisdiction. 

1. The master of a scow took possession of a 
lighter, having no authority therefor, and used 
her in carrving wood oft! the shore of Lake St. 
Clair to the scow, but neglected to return her: 
II (hi, the court of admiralty has jurisdiction, 
and the scow is liable in rem for the conver- 
sion. 

[Cited in The Ella B., 24 Fed. 508.] 

2. Though originally seized in a fish pond 
staked off from the Detroit river, yet as the 
scow employed the lighter in its service upon 
navigable waters she is liable. 

Libellant, being the owner of a lighter, 
averred that the master of the scow had, 
without authority, seized and used his light- 
er and neglected to return her, though re- 
quested so to do. He claimed $60 damage, 
and also the rental value of the lighter from 
the time of seizure, April 15, 1875, to the 
.filing of his libel. Exceptions were taken 
to the jurisdiction on the ground that the 
facts did not constitute a lien upon the scow 
by the admiralty law. The principal allega- 
tions in the libel were denied in the answer, 
and it was claimed that the lighter had been 
detained by a ship carpenter, who had been 
directed by the libellant to put certain re- 
pairs upon her. The facts were that while 
the vessel was in a sunken condition the 
claimant applied to a brother of libellant 
for permission to use the lighter in carrying 

i [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 



off wood to the scow. This the brother, 
Wallace Lemaire, granted without authori- 
ty. The claimant used her two or three 
days only; left her lying near the lake shore 
where • she pounded and became leaky. It 
was agreed, on demand made by libellant 
for the lighter, that she should be left at a 
ship carpenter's to be repaired. After this 
was finished the carpenter refused to deliv- 
er her to libellant, who filed this libel to 
recover her value. 

Geo. W. Moore, for libellant. 

H. A. Swan, contra. 

BROWN, District Judge. The principal 
question discussed upon the argument relat- 
ed to the jurisdiction of the court The libel 
sounds in tort, and it was strenuously in- 
sisted by claimant's advocate that no lien 
attached to the scow for the conversion of 
the lighter, both parties conceding that 
claimant took possession of her without au- 
thority from the owner. Cases of spoliation 
and damage are of admiralty and maritime- 
jurisdiction. These ' include illegal seizures 
or depredations upon vessels or goods afloat 
Every violent dispossession of property on 
the ocean is, prima facie, a maritime tort, 
and as such belongs to the admiralty juris- 
diction. Benedict, §§ 310, 311. And the 
owners of a vessel are liable for torts com- 
mitted by the master in the course of his 
employment 

There can be no doubt that if this were 
a case of contract— that is. if the agent of 
whom the claimant hired the scow, and 
whom claimantingoodfaith believed to have 
authority to loan it, had in fact possessed 
that authority, a libel m rem could have 
been sustained for the use of the lighter. 
A person furnishing a small boat or a light- 
er for the use of a vessel has as valid a lien 
upon her as though he had furnished an an- 
chor, a compass, a chronometer, or any oth- 
er of the articles usually denominated ma- 
terials. In the case of The Dick Keys [Case 
No. 3,S98], Mr. Justice McLean held that, 
where the master of a steamboat, on her 
behalf, agreed to pay $20 per day for the 
use of a barge, a libel might be maintained 
against the steamboat for the amount Mr. 
Parsons says (2 Pars. Shipp. & Adm. 148): 
"If a barge is necessary to a steamboat, its 
hire to it will be regarded as material fur- 
nished for its equipment;" citing Amis v. 
The Louisa, 9 Mo. 621; Gleim v. The Bel- 
mont, 11 Mo. 112; The Kentucky v. Brooks, 
1 G-. Greene, 398,— cases which fully sustain 
the text of the learned commentator. 

Now, upon principle, it is difficult to say 
why, if an action in rem will lie for the use 
or value of property lawfully obtained, a 
similar action will not lie for the use or 
value of property unlawfully obtained; in 
other words, where the wrong is greater, 
the remedy should not be less. The general 
rule with regard to torts seems to be, that 
the owners and the vessel are liable for all 
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the acts of the master done in the execu- 
tion of the business in which he may be em- 
ployed, by which third persons are injured, 
whether the injury was occasioned by the 
unlawful acts or by the negligence or want 
of skill of the master. Dias v. The Revenge 
[Case No. 3,877]; Dean y. Angus [Id. 3,702]; 
The Martha Anne [Id. 9,146]. The principle 
underlying these decisions is that, for torts 
commuted in the business of the master as 
' such, or in which the ship is the active, the 
injuring or the benefited party, the injured 
party has his remedy as well against the 
vessel as against her owner and master. 
The mere fact that the person committing a 
tort is master of a vessel, of course, does 
not make her liable; but, if it be an act done 
in pursuance of his business as master, or 
is beneficial to the vessel, she becomes liable 
in rem. The English cases hold that the 
vessel is not liable for a willful collision. 
This doctrine, however, is denied in the case 
of Ralston v. The State Rights [Id. 11,540], 
where a libel was sustained for running 
down the libellant's vessel, done by the ex- 
press direction of the master of the colliding 
vessel. 

It is further insisted in this case that, lo- 
cality being the test of jurisdiction in cases 
of tort, the injury was not aone upon navi- 
gable waters, but that the lighter was seized 
within a fish-pound staked off from the river. 
I do not regard this fact as material. In the 
case of Plummer v. Webb [Case No. 11,233], 
a libel was sustained for the abduction of 
a minor son upon a voyage upon the high 
seas. Mr. Justice Story observed: "Here it 
is true that the tortious act, or cause of 
damage, might be properly deemed to arise 
in port; but it was a continuing act and 
cause of damage during the whole voyage; 
it was in no just sense a complete and per- 
fected wrong until the departure of the ves- 
sel from port, and it traveled along with 
the parties as a continuing injury through 
the whole voyage, and terminated only with 
the death of the son at sea." See, also, Sher- 
wood v. Hall [Id. 12,777]. In the case of The 
Yankee v. Gallagher [Id. 18,124], the court 
held that, "if the tortious act originates in 
port, and is not a perfected wrong until the 
vessel leaves the port, it is a continuous act, 
and travels with the tort-feasor and the In- 
jured party during the whole voyage, and 
comes within the jurisdiction of the admi- 
ralty upon the principle that, if the thing be 
done on the high, seas and brought to land, it 
is appropriate to a court of admiralty to de- 
cide the question as a maritime tort" In this 
case the libellant had been seized in the city 
of San Francisco by a vigilance committee, 
and carried on board the bark and landed in 
the Sandwich Islands. In the case at bar, 
admitting that the fish-pound was not navi- 
gable water, the lighter was taken to the 
scow then lying in navigable waters, and 
was used by her there, and I think the case 
falls within the authorities above cited. 
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No willful misconduct or wrongful purpose 
on the part of the claimant need be shown; 
for the gist of the action is the use of the 
lighter by the vessel, and I hold that it 
makes no difference whether the claimant 
became possessed of her by a contract, or by 
an act which was technically a conversion. 
The exception to the jurisdiction must there- 
fore be overruled. 

Ouillette, the owner of the scow, took 
possession of the lighter without authority 
from the libellant After he had her for 
some time, and she had been injured either 
by Ouillette's negligence in allowing her to 
pound upon the bottom, or by becoming 
leaky, libellant went to Ouillette and de- 
manded that the lighter should be returned 
to him in good order. Ouillette then put her 
into the hands of a carpenter, who repaired 
the damages done her, and also made some 
alterations and repairs on her at the request 
of the libellant When libellant went to the 
carpenter to demand her, he refused to give 
her up, either until the repairs put upon 
her by Ouillette's directions were paid, as 
libellant says, or until libellant would re- 
lease Ouillette from all liability, or would 
clear Ouillette of the law, as the carpenter 
says. As it is clear that libellant offered to 
pay for the repairs which he had ordered, 
and the carpenter did not detain her upon 
that ground, his further detention of her 
must be attributed to Ouillette, notwith- 
standing his statement that the carpenter de- 
tained her without authority from him. It was 
the duty of Ouillette to see that the lighter 
was returned, and no excuse for the non- 
performance of that duty, not attributable 
to the libellant, can be accepted. 

There is considerable conflict with regard 
to the value of the lighter; but, upon all the 
testimony I think that $45 is as much as she 
is worth. There must be a decree for the 
libellant for this amount, with interest 

See, also, Tillmore v. Moore [4 Fed. 231]; The 
Chas. Morgan [Case No. 2.61S]; and The Gar- 
land (by Brown, X) 5 Fed. 924. 



Case Hlo. 4,881. 

The FLORENCE. 

[13 Eng. Law T. (N. S.) 613.] 

District Court, E. D. New York. 1866. 

Seamen's Wages— Forfeiture by Misconduct. 

1. Where a mate of a vessel, having a dispute 
with the master about the rate of his wages, on 
leaving the ship took the ship's chronometer 
with him, and retained it in 6rder to force a set- 
tlement of his claim, until compelled to give it 
up by the police: Held, that this was an act of 
misconduct which should cause a forfeiture of 
wages. 

2. Forfeiture of wages is not given merely as 
a compensation to the owner for actual loss suf- 
fered by the seaman's misconduct; it is en- 
forced also by way of punishment 
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In admiralty. This action was brought by 
Frederick Munderloch against the barque 
Florence, to recover wages due to him for 
services as mate on board the barque. There 
were some immaterial questions about the 
rate of wages at which he was employed, as 
he had not signed articles; but it appeared 
that, after the dispute arose as" to the rate of 
wages, the libellant was discharged, and, on 
leaving the ship, he took the vessel's chron- 
ometer with him to his boarding house, and 
refused to give it up till the amount which 
he claimed was paid. The master was com- 
pelled to apply to the police, and by their 
aid he recovered the chronometer without 
any loss to the ship. On this ground a for- 
feiture of all the wages was claimed. 

BENEDICT, District Judge. This proceed- 
ing cannot be deemed other than an act of 
gross misconduct on the part of the libellant. 
He was not an ignorant sailor, but an intelli- 
gent chief mate. He was at the time in 
sole charge of the vessel, and in the position 
of a trustee. He is presumed to know, and 
must, in fact, have known, that the law gave 
him a perfect security, for any sum justly 
due to him, and that the court of admiralty 
stands always open to adjudicate upon such 
demands with promptness, and in the liberal 
spirit of the maritime law, and he deliberate- 
ly undertook to decide for himself the ques- 
tion between him and the master, and to 
compel payment of his claim as he made it, 
by removing and unlawfully detaining a por- 
tion of the property committed to his charge. 
Such an act should not be allowed to pass 
unnoticed in a court where violations of duty 
far more venial in character, when commit- 
ted by seamen, are constantly punished by 
forfeiture of wages. But it is contended 
here that no wages can be declared forfeited 
to the owner, for the owner sustained no loss, 
inasmuch as the chronometer was regained 
by the police, and returned without expense. 
This defence cannot prevail according to the 
view which I entertain of the law applicable 
to such cases. I am of opinion that it is the 
law of the sea, as well for the quarter-deck 
as for the forecastle, that any unlawful ap- 
propriation of any part of the vessel, her 
tackle, apparel, or furniture, or of the cargo, 
will, in a court of admiralty, be visited with 
forfeiture of wages, either partial or total, 
according to the circumstances of the case, 
whether actual pecuniary loss to the owner 
by the act be proved or not 

I am aware that expressions can be found 
in books of high authority which seem to 
countenance the idea that forfeiture is but a 
compensation allowed to the owner for his 
loss to prevent circuity of action. I am also 
aware that in most of the reported cases of 
embezzlement, the amount of the forfeiture 
has been limited to a sum sufficient to com- 
pensate the owner for the loss resulting from 
the unlawful act. A careful examination of 
the cases satisfies me, however, that the view 
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here taken Is sustained by good authority, 
and rests upon principles well settled. No 
such limit as is contended for by the libellant 
is suggested by Lord Tenterden in his state- 
ment of the law of forfeiture. "It seems," 
he says, "that neglect of duty, disobedience 
of orders, habitual drunkenness, or any cause 
which will justify a master in discharging a 
seaman during a voyage, will also deprive 
him of his wages." Abb. Shipp. pt 4, c. 3, 
§ 4. The language used by Chancellor Kent 
is: "Whatever unjustifiable conduct will 
warrant the act of the master in discharging 
a seaman during the voyage, will equally de- 
prive the seaman of his wages." 3 Kent, 
Comm. p. 19S. In the case of Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 267, Chief Jus- 
tice Marshall declares that forfeiture of sal- 
vage reward by embezzlement, and forfeiture 
of wages for embezzlement, rest upon the 
same ground. But it has never been sup- 
posed that the forfeiture of salvage was lim- 
ited to the amount of loss sustained by the 
owners of the property; nor do I understand 
that forfeiture of salvage for this offence has 
been inflicted as a method of compensating 
the owners for the damage sustained by 
them in the loss of their property. The dis- 
tinction in the law of forfeiture here involved 
is clearly alluded to by Lord Stowell in the 
case of The Baltic Merchant, Edw. Adm. p. 
93, and was more distinctly announced by 
Judge Story in Cloutman v. Tunison [Case 
No. 2,907]. In the latter case, which was a 
case Of absence without leave, the learned 
judge, while he finds that there was no statu- 
tory desertion, nor desertion under the mari- 
time law, inflicts a partial forfeiture, and 
deems the owner entitled to withhold part of 
the wages due, "not merely as a compensa- 
tion for the loss of the services of the second 
mate during the period, but something more 
—as a just admonition to officers having such 
high and responsible duties devolved upon 
them, and designedly departing from them." 
This view has been followed by the learned 
judge of the southern district of New York, 
who, in Scott v. Russell [Case No. 12,546], 
inflicted a partial forfeiture "by way of cor- 
rection and amends," and "with a view to 
operate as a proper check to seamen, rather 
than to compensate the owner." "The for- 
feiture authorized by law in cases of this 
nature," says Judge Story, in a case of in- 
subordination, "is not given to the owner 
as a mere boon, but is designed to operate 
primarily as a warning penalty upon seamen 
for misconduct" The Mentor [Id. 9,427]. 
It is in accordance with this view of the mari- 
time law that forfeitures are inflicted for in- 
solence, for petty plunder of esculents, &c; 
for it cannot be supposed that in such cases 
the amount of pecuniary damage sustained 
by the owner is to be computed, and its com- 
pensation the object of the decree. For- 
feiture is inflicted in these cases "for the good 
of the service," to adopt an expression of 
Judge Story in one of the cases cited. The 
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power to withhold part of the wages is given 
"by the maritime law, in order the better to 
secure faithfulness and efficient service from 
an ignorant, unreliable, irresponsible class 
of men, and this power, when exercised in a 
proper case, with caution, and a due regard 
for the weaknesses and temptations of this un- 
fortunate class, a court of admiralty will al- 
ways sustain. If such be the reason of the 
law of forfeiture, and such its application by 
the courts, I see no reason for excluding a 
-case like the present from its operation. It 
comes within the letter of the law, as de- 
clared by c Lord Tenterden, Chancellor Kent, 
and perhaps within the more restricted lan- 
guage of Dr. Lushington, in the case of The 
Blake, 1 Lush. [1 TV. Rob. Adm. 74]. The 
-act of the libeilant was one calculated to put 
at considerable risk a valuable article. The 
ship . was already cleared, and might well 
have been detained by his action. The mas- 
ter was put to the trouble of obtaining the 
assistance of the police, so that the case 
might well have permitted a deduction from 
the wages upon the ground of compensation 
for a "supposed loss," as has been done in 
some of the adjudged cases. I prefer, how- 
ever, to place my decision upon the ground 
that the act was one of gross misconduct in 
a chief officer; a method of procedure calcu- 
lated, if encouraged, to put every owner at 
the mercy of the crews to which he is obliged 
to intrust his properly; an offence to be 
classed with the offences of insubordination, 
insolence, theft, and the like, and like them 
to be visited with the maritime penalty of 
forfeiture. I do not, however, think it nec- 
essary, in this case, to cast upon the libeilant 
all the expenses of this proceeding in addi- 
tion to the loss of his wages, and shall, there- 
fore, allow him a portion of his demand. His 
claim is for $75. I allow him $25, but it must 
be without costs. 



Case Wo. 4,883. 

FLORENCE MANUF'G- CO. v. "BOSTON 
DIATITE CO. 

[1 Ban. & A. 396; i Holmes, 415; 6 O. G. 72S.] 

Circuit Court, D. Massachusetts. Sept. 3, 
1874. 

Patents— Infringement— Portable Toilet 
Mirrors. 

The claim of the patent was, "As a new arti- 
cle of manufacture, a hand or portable toilet 
mirror, constructed substantially as described, 
of a base-piece, B, with its handle-extension 
piece or stiffener, C, glass. A, and outer back 
and handle, D, made of any suitable composi- 
tion or cement, substantially as specified.*' The 
specification described the mirror, as being con- 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



structed, by first using a base-piece of wood or 
other suitable material, preferably of similar 
contour to the glass designed to be mounted on 
it, and elongated at one end, with a strip of 
metal or other stout material at its back, to 
form a stifferier for the handle of the mirror:* 
JSeld t that the patent was not infringed by 
making and selling hand-mirrors, in other re- 
spects like those described in the patent, but 
having no base-piece of wood or other suitable 
material behind the glass designed to be mount- 
ed on it, and having no extension from such 
base-piece into the handle. 

[This was a bill in equity by the Florence 
Manufacturing Company against the Boston 
Diatite Company to enjoin infringement of 
letters patent No. 92,942, granted to TV. TJ. 
Dudley and Lawrdnce TV. Clark.] 

E. TV. Bond, for , complainant 
T. TV. Clarke, for defendant. 

SHEPLEY, Circuit Judge. This suit is 
founded on the letters-patent granted to Dud- 
ley & Clark, assignees of W. U. Dudley, July 
27, 1S69, for an improved hand-mirror. The 
mirror was constructed by first using a base- 
piece of wood or other suitable material, pref- 
erably of similar contour to the glass de- 
signed to be mounted on it, and elongated at 
one end, with a strip of metal or other stout 
material at its back to form a stiffener for 
the handle of the mirror. The base-piece, 
with its handle extension or stiffener, is laid 
face downward on a mould, and a composi- 
tion of any suitable plastic material, in suffi- 
cient quantity to cover the back and extend 
beyond the edges of the base-piece and sur- 
round the handle-stiffener, is applied; then 
an upper mould of suitable configuration, 
and with its interior embellished with any 
ornamental devices, is pressed down on the 
plastic composition, thus making a smooth 
finished ornamental outer back and handle. 
The advantages claimed for his new manu- 
facture by the patentee are, that the handle 
and back of the mirror are "smooth finished, 
and may be highly ornamental, impervious 
to damp, exempt from warping, with its con- 
sequent liability of fracturing the glass, and 
preservative of the wooden or other base- 
piece, which may be of a cheap and rough 
construction; and that by its end extension, 
with strengthening-strip at the back, gives 
not only a general stability to the whole ar- 
ticle, but especially stiffens the handle at its 
junction with the back or body, where it is 
naturally weakest or most liable to break." 

The claim is: "As a new article of manu- 
facture, a hand or portahle toilet-mirror, con- 
structed, substantially as described, of a 
base-piece, B, with its handle-extension piece 
or stiffener, C, glass, A, and outer back and 
handle, D, made of any suitable composition 
or cement, substantially as specified." 

Defendant made hand-mirrors, in other re- 
spects like those described in the Dudley pat- 
ent, but having no "wooden or other base- 
piece of suitable material" behind the "glass 



FLORENCE (Case No. 4,883) 



[9 Fed. Cas. page 298] 



designed to be mounted on it," and having no 
extension from such base-piece into the han- 
dle. In the smallest and weakest part of the 
handle two nails of iron were embedded in 
the plastic compositions, which formed the 
entire frame and handle of the mirror; but 
they did not extend behind the mirror, or 
form any base or support for the glass or the 
frame behind or around it. 

This is clearly no infringement of the Dud- 
ley patent. The practice of moulding a plas- 
tic material around a skeleton, or partial skel- 
eton, of a material of greater rigidity is as 
old as any thing known in the arts, was prac- 
tised by the Assyrians in moulding bronze, 
and has been in common use to the present 
day. Hand-miiTors date back to an equal- 
ly remote antiquity. Hand-mirror frames, 
moulded from a plastic composition of papier- 
mache and other plastic compounds, were 
well known before the date of Dudley's in- 
vention. Frames for pictures and photo- 
graphs of a plastic composition of shellac 
and other substances, moulded and orna- 
mented, were well known and described in 
Merrick's patent of Dec. 10, 18GS, for his new 
composition of matter. The patentable mat- 
ter in Dudley's patent must, therefore, be 
found, if found anywhere, in his new com- 
position of a base-piece, with its extension 
or handle stiffener, with the other elements 
in his combination. "Without such combina- 
tion there would have been no new article of 
manufacture. It is not every new article put 
upon sale in the market which is a new ar- 
ticle of manufacture. If one were to substi- 
tute a Claude Lorraine glass for the plate 
with its stiffened back in the Dudley hand- 
mirror, it would be a new article of com- 
merce, but not a new manufacture. 

In the case of Clark v. Scott [Case No. 
2,833], Judge Blatchford held that hand-mir- 
rors made of cement, applied in a plastic 
state and afterward hardened, and having 
embedded in the cement, and concealed from 
view, two flat wires or strengthened, made 
of metal, which run from the body of the 
mirror part through the neck and into the 
handle, and which serve to strengthen and 
stiffen the article, particularly at the junction 
of the handle with the body, were infringe- 
ments of the Dudley patent. But this was 
upon the ground that he found in those mir- 
rors the base-piece, the handle-extension piece 
or stiffener, the glass and outer back and 
handle of cemeat. He says, "The defend- 
ant's wires act as a base-piece or support for 
the glass, and the wires extend through the 
neck and in the handle as stiffeners." But 
in defendant's mirrors there is no base-piece 
or support for the glass, and no substitute or 
equivalent therefor. He makes a hand-mir- 
ror with a moulded frame of plastic com- 
pound, and he re-enforces or strengthens the 
handle with metallic rods. There was noth- 
ing new in this before the date of the Dudley 
patent Bill dismissed. 
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FLORENCE SEWING MACH. CO. v. GRO- 
VER & BAKER SEWING MACH. 

CO. et al. 

[Holmes, 235.] * 

Circuit Court, D. Massachusetts. Aug., 1873. 

Removal op Causes— Citizenship— Act of 
March 2, 1S67. 

Under the act of March 2, 1867 (14 Stat. 558), 
a suit brought in a state court may he removed 
to the United States circuit court, by a defend- 
ant who is a citizen of a different state from 
that in which the suit is brought, although there 
are other defendants who are citizens of the 
state in which it is brought. 

[See note at end of case.] 

Motion by the plaintiff to dismiss a suit at 
law for w T ant of jurisdiction. The plaintiff 
w r as a citizen of Massachusetts; of the de- 
fendants, one was a citizen of Massachusetts, 
one of Connecticut, and one of New York. 
The suit [see Florence Sewing Mach. Co. v. 
Singer Manufg Co., Cases Nos. 4,S84 and 
4,885] w r as originally brought in the supreme 
judicial court of the state of Massachusetts, 
whence it was removed and entered in this 
court by the foreign defendants, under the 
act of congress of March 2, 1867 (14 Stat. 
55S), which provided for removal of suits "in 
which there is controversy between a citizen 
of the state in which the suit was brought 
and a citizen of another state." All the formal 
proceedings for the removal and entry in this 
court, required by the act of 1867, had been 
duly taken, and the only question on this mo- 
tion was, whether or not that act applied to 
a suit in which a citizen of the state in which 
the suit was brought was defendant together 
with non-resident defendants. Petitions of 
the foreign defendants for removal of the suit 
had previously been denied by the supreme 
judicial court of Massachusetts. 

E. R. Hoar and A. L. Soule, for plaintiff. 

The case has not been properly removed 
from the state court. 

I. The act of March 2, 1S67, applies only 
to cases in which all the plaintiffs are citi- 
zens of one state, and all the defendants are 
citizens of some other state or states. The 
act provides for removal of a suit "in which 
there is controversy between a citizen of the 
state in which the suit is brought and a citi- 
zen of another state." Under the act of Sep- 
tember 24, 1789 (1 Stat. 73), § 12, the lan- 
guage of which is: "If a suit be commenced 
in any state court * * * by a citizen of 
the state in which the suit is brought, against 
a citizen of another state," &c., it has been 
uniformly held, that, to authorize a removal, 
all the defendants must be citizens of some 
other state or states, than that in which the 
suit is brought Strawbridge v. Curtjss, 3 
Cranch. [7 U. S.] 267; New Orleans v. Win- 



1 [Reported by Jabez S. Holmes, £sq., and 
here reprinted by permission.] 
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ter, 1 Wheat [14 IT. S.] 91; Hubbard v. 
Northern R. Co. [Case No. 6,S1S]; Moffat v. 
Soley [Id. 9,6SS]; Beardsley v. Torrey [Id. 
1,190]; Commercial & Railroad Bank v. Slo- 
comb, 14 Pet. [39 U. S.] 60; Irvine v. Lowry, 
Id. 293; Wilson v. Blodget [Case No. 17,792]; 
Bank of Cumberland v. Willis [Id. 885]; Sus- 
quehanna & W. V. Railroad & Coal Co. v. 
Blatchford, 11 Wall. [78 U. S.] 172. And 
where there are several defendants, all must 
join in the petition. Smith v. Rines [Case 
No. 13,100]; Beardsley v. Torrey [supra]. 
The same doctrine as to removal has been 
laid down under the act of 1S67. Cooke v. 
State Nat. Bank (Sup. Ct N. Y.) 1 Lans. 494; 
Peters v. Peters, 41 Ga. 242; Ex parte An- 
drews, 40 Ala. 639; Bliss v. Rawson, 43 Ga. 
181; Case v. Douglas [Case No. 2,491]; Bixby 
v. Couse [Id. 1,451]; Bryant v. Rich, 106 
Mass. 180; Florence Se wing-Machine Co. v. 
Grover & Baker Sewing-Machine Co., 110 
Mass. 1. 

II. If the act is to be construed as applying 
to a case in which one of the defendants and 
the plaintiff, are citizens of the state in which 
the suit is pending, it is submitted that the act 
is unconstitutional. It provides for the remov- 
al of the whole cause, with all the parties. But 
by the constitution (article 3, '§ 2) the judicial 
power extends only, in this behalf, to contro- 
versies between citizens of different states. 
The construction claimed by the defendants 
presupposes a jurisdiction in the United States 
courts, of controversies between citizens of 
the same state; and a power in those courts 
to oust the state court of jurisdiction in contro- 
versies between citizens of the state, at the re- 
quest of citizens of some other state, even 
against the will of both plaintiff and defend- 
ant, citizens of the state in whose court the 
suit is instituted. The construction of the 
judiciary act (section 11) by the United States 
supreme court, is the construction of lan- 
guage substantially the same. 

B. R. Curtis, J. G. Abbott and Elias Mer- 
win, for defendants. 

The suit was brought by a citizen of this 
state; the petitioning defendants were citi- 
zens of another state; the matter in dispute, 
exclusive of costs, exceeded five hundred dol- 
lars; and the necessary petitions, affidavits, 
and bonds were made and filed before the 
trial. All the requirements of the United 
States statute were thus apparently fulfilled. 

I. The United States statute of 1867 in 
question was designed to, and does in terms, 
clearly provide for the removal of suits, 
for cause, upon the petition of a foreign de- 
fendant, although there are other parties 
defendant who are citizens of the state 
where the suit is brought This is apparent 
from the language of the act itself, and 
from the previous legislation upon this 
subject The judiciary act [of 17S9 (1 
Stat. 73)3, c. 20, § 12, confined the right 
of removal to suits commenced "by a citi- 
zen of the state in which the suit was 



brought against a citizen of another state;" 
and also required that the petition for re- 
moval should be filed by the defendant 
at the time of entering his appearance. 
This provision applied only to a suit be- 
tween a citizen of the state in which the 
suit was brought and a citizen of some 
other state, and did not apply to a case 
where a resident defendant was also a party. 
The act of 1866, c. 288 (14 Stat 306), for the 
first time, made provision for the removal 
of a suit to the federal court by a non-resi- 
dent defendant, although a citizen of the 
state where the suit was brought was also 
a defendant therein. That act made two 
changes in the previous law: 1. It allowed 
the cause to be removed to the federal court 
so far as the non-resident defendant was 
concerned, "if the suit was one in which 
there could be a final determination of the 
controversy, so far as it concerned him,, 
without the presence of the other defendants 
as parties in the cause," but left the suit in 
the state court so far as it related to the 
resident defendant; and, 2. It allowed the 
petition for removal to be filed at any time 
before the trial, instead of requiring it to 
be filed with the defendant's first appear- 
ance, as in the judiciary act To provide - 
what was supposed to be a more impartial 
tribunal for non-resident defendants in 
every case, congress passed the act of March 
2, 1867, to supply the obvious deficiencies * 
of the statute of 1866, and to allow a non- 
resident to remove the cause to the federal 
tribunal, whenever he had reason to believe 
that, from prejudice or local influence, he 
would be unable to obtain justice in the 
state courts, although there were other co- 
defendants who were residents of the state 
in which the suit was brought The statute 
of 1S67 cannot be confined to those cases 
where non-residents are the only defend- 
ants, without violating its language and 
intent 

(a) It is an act "to amend the act of 1866." 
The purpose of the act of 1866 was to pro- 
vide for a removal of suits in behalf of non- 
resident defendants in those cases in which 
resident parties were also defendants. The 
obvious purpose of the statute of 1867 was 
to add another case to those which might 
be removed by non-resident defendants, al- 
though resident parties were also defend- 
ants. Neither the act of 1866, nor the ju- 
diciary act (section 12), is repealed by the 
statute of 1867. All subsist, and each pro- 
vides for a distinct case. 

(b) Under statute of 1789 (§ 12), non-resi- 
dents (if the only parties defendant), can 
now remove a case to the federal tribunal, 
under the provisions of that act, without 
affidavit, and without the cause of local 
prejudice. If the statute of 1S67 is also to 
be confined to the same class of cases (where 
all the defendants are non-residents), then, 
as it requires cause and affidavit for re- 
moval, it is a restriction upon the right of 
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removal as originally given by the statute' 
*of 17S9, — a result which is obviously absurd. 

(c) The peculiar phraseology of the stat- 
ute of 18G7 fairly admits of no other inter- 
pretation. The language is, that "when a 
suit is now pending, or may hereafter be 
brought, in any state court, in which there 
is controversy between a citizen of the state 
in which the suit is brought and a citizen of 
another state," &c. The language of the 
statute of 17S9 was, "If a suit be commenced 
by a citizen of the state, &c, against a citi- 
zen of another state," &c; but here the 
striking phrase is, "where a suit is now 
pending ... in which there is contro- 
versy between a citizen," &c. It is enough, 
however the parties may be distributed as 
to citizenship, if in the suit there is con- 
troversy between a citizen of one state, as 
plaintiff, and a citizen of another, as one 
of the defendants. The statute does not 
limit the right of removal to the case where 
a citizen of one state, as plaintiff, and the 
citizen of another state, as defendant, are 
the only parties to the controversy. St 
1868, c. 235, § 2 (15 Stat 22G); Johnson v. 
Monell [Case No. 7,399]; Fields v. iamb 
[Id. 4,775]; Sands v. Smith [Id. 12,305]. The 
decision of Blatchford, J., in Bixby v. Couse 
[Id. 1,451], and other similar decisions, pro- 
ceed upon the mistaken assumption that 
the statutes of 1789 and 1867 are substan- 
tially alike, overlooking the radical change 
which the latter statute makes, and was in* 
tended to make. 

II. The constitution provides (part 1, art. 
3, § 2) that "the judicial power shall extend 
to . . , controversies between citizens of 
different states." The constitutional right 
■of the non-resident to have his controversy 
determined in the forum contemplated by 
the constitution cannot be defeated by the 
fact that others not entitled to go into that 
forum have been joined with him. Fisk v. 
Union P. R. [Id. 4,S2S]; Osborn v. Bank of 
U. S., 9 Wheat [22 U. S.] 73S; Railway 
■Co. v. Whitton's Adm'r, 13 Wall. [80 U. S.] 
270; Lexington v. Butler, 14 Wall. [81 U. S.] 
2S2. 

SHEPLEY, Circuit Judge. The second 
.section of the third article of the constitu- 
tion extends the judicial power of the United 
States to controversies "between citizens of 
•different states." There are no words in 
this grant of judicial power restricting it to 
-controversies in which citizens of different 
states are the sole parties. Nor are there to 
be found any words of limitation which would 
deprive congress of the power to confer 
upon the federal courts jurisdiction over a 
judicial controversy between citizens of dif- 
ferent states arising in a suit or case, al- 
though all the persons constituting the party 
on one side of the case were not citizens of 
states different from the states of which 
the persons composing the other party to 
the suit or case were citizens. The judicial 



controversy contemplated by the constitu- 
tion is not limited to one in which citizens 
of different states are exclusively interested. 
The grant of jurisdiction is not over "suits" 
or "cases" between citizens of different 
states, but over "controversies" between 
citizens of different states. Whenever, there* 
fore, a case or suit is pending, in which 
there is involved a judicial "controversy" 
between citizens of different states, the case 
is one coming clearly within the terms of 
the constitutional grant of judicial power, 
although in the .same case there may be a 
controversy between citizens of the same 
state. In all the debates in the convention 
which framed the constitution, it seems to 
have been admitted by all the members of 
the convention that the jurisdiction of the 
national judiciary should embrace every 
subject which might endanger the national 
peace, by reason of the relations of the re- 
spective states to each other, and of their 
citizens to the citizens of other states. Be- 
fore the conclusions of the convention had 
been reduced to the form of a written con- 
stitution, a resolution had unanimously 
passed the convention, "That the jurisdic- 
tion of the national judiciary shall extend" 
(among other things) to "questions which 
involve the national peace or harmony." 

"Nothing," says Mr. Justice Story, "can 
conduce more to general harmony and confi- 
dence among all the states than a conscious- 
ness that such controversies are not exclus- 
ively to be decided by state tribunals, but 
may, at the election of the party, be brought 
before the national tribunals." "And if jus- 
tice should be as fairly and as firmly ad- 
ministered in the former as in the latter, still 
the mischiefs would be most serious, if the 
public opinion did not indulge such a belief. 
Justice, in cases of this sort, should not only 
be above all reproach, but above all sus- 
picion. The sources of state irritations and 
state jealousies are sufficiently numerous, 
without leaving open one so copious and 
constant as the belief or dread of wrong in 
the administration of state justice." "Prob- 
ably (he -subsequently remarks) no part of 
the judicial power of the Union has been 
of more practical benefit, or has given more 
lasting satisfaction to the people. There is 
not a single state which has not at some time 
felt the influence of this conservative power; 
and the general harmony which exists be- 
tween the state courts and the national courts 
in the concurrent exercise of their jurisdic- 
tion in cases between citizens of different 
states, demonstrates the utility, as well as 
the safety, of the power. Indeed, it is not 
improbable that the existence of the power 
has operated as a silent but irresistible check 
to undue state legislation, at the same time 
that it has cherished a mutual respect and 
confidence between the state and national 
courts, as honorable as it has been benefi- 
cent" 

This clause in the constitution was intend- 
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ed to protect citizens of different states from 
clanger of injustice in the state courts, 
through local influence or prejudice. An 
interpretation is contended for, which would 
take from congress forever the power to legis- 
late so as to bring under its protection citi- 
zens of other states, whenever the nature of 
the controversy required or permitted the 
joinder with them, as parties, of persons who 
were citizens of the same states as the per- 
son or persons composing the opposite party. 
Such a construction would manifestly im- 
pair the end which the clause was designed 
to attain. The basis of the Union is in the 
constitutional provision that "the citizens of 
each state shall be entitled to "all the privi- 
leges and immunities of citizens of the several 
states." It is essential to the upholding of 
any government that it should possess the 
power and the means of executing its own 
provisions by its own authority. To secure 
the inviolable maintenance of that equality 
of privileges and immunities guaranteed by 
the constitution to the citizens of the Union, 
it may be necessary, whenever a controversy 
arises in which one state, or its citizens, are 
opposed to another state, or its citizens, 
(whether the controversy be, or be not, ex- 
clusively confined to different states or the 
citizens of different states), to commit it to 
that tribunal, which, having no local at- 
tachments, will be likely to be impartial be- 
tween the different states and their citizens, 
and which, owing its official existence to 
the Union, will never be likely to feel any 
bias inauspicious to the principles on which 
it is founded. How far congress will exer- 
cise this power of legislation must depend 
upon the state of the country, and such con- 
siderations as to the necessity for such legis- 
lation as have heretofore, or may hereafter, 
affect its action. Manifestly, thus fur, con- 
gress has never deemed it necessary to ex*, 
haust the legislative power conferred upon 
it by this clause of the constitution. The 
twelfth section of the judiciary act (1 Stat. 
79) authorized a removal to the circuit court 
of the United States, by a defendant, of any 
suit commenced in a state court against an* 
alien, or by a citizen of the state in which the 
suit is brought against a citizen of another 
state, where the matter in dispute exceeds 
the sum of five hundred dollars. Under 
this section, it was held, that a cause could 
not be removed except upon the petition of 
all the defendants; that to bring the case 
within the act, all the plaintiffs must be 
citizens of the state in which suit is brought, 
and all the defendants must be citizens of 
some other state or states. Spith v. Rines 
[Case No. 13,100]; Hubbard v. Northern R. 
Co. [Id. 6,818] ; Beardsley v. Torrey [Id. 
1,190]; Ward v. Arredondo [Id. 17,148]; 
Strawbridge v. Curtiss, 3 Cranch [7 U. S.] 
267. These cases all turned on the construc- 
tion of the words used in the eleventh and 
twelfth sections of the judiciary act, not on 
the construction of the clause of the con- 



stitution conferring judicial power. As the- 
eleventh section of the act of congress, in 
prescribing the jurisdiction of the circuit 
court, had limited it to cases "where the suit 
is between a citizen of the state where the 
suit is brought and a citizen of another state;" 
and the twelfth section had limited the right 
of removal to the circuit court to a "defend* 
ant in any suit commenced in a state court 
against an alien, or by a citizen of the state 
in which the suit is brought against a citizen 
of another state;" the courts held these ex- 
pressions to mean that each distinct interest 
should be represented by persons all of whom* 
are entitled to sue, or be sued, in the federal 
courts. In the language of Chief Justice 
Marshall: "That is, where the interest is 
joint, each of the persons concerned in that 
interest must be competent to sue, or liable 
to be sued, in those courts." 

The modification of the jurisdiction con- 
ferred by the eleventh section, subsequently 
made by the act of February 28, 1S39, it is- 
not necessary here to consider. Then fol- 
lowed the act of July 27, 1866 (14 Stat 306),. 
entitled "An act for the removal of causes- 
in certain cases from the state courts." This- 
act applies to suits "commenced in a state 
court against an alien, or by a citizen of the 
state in which the suit is brought against a 
citizen of another state." It contemplates 
suits in which the plaintiff is a citizen of 
the state in which the suit is brought, and in 
which there, are several defendants, some 
residing in the state in which the suit is- 
brought, and some, either aliens or citizens 
of a state other 'than that in which the Suit 
is brought "If the suit, so far as relates 
to the alien defendant, or to the defendant 
who is the citizen of a state other than that 
in which the suit is brought, is, or has been, 
instituted or prosecuted for the purpose of 
restraining or enjoining him, or if the suit- 
is one in which there can be a final determina- 
tion of the controversy, so far as it concerns 
him, without the presence of the other de- 
fendants as parties in the cause, then, and 
in every such case, the alien defendant, or 
the defendant who is a citizen of the state- 
other than that in which the suit is brought, 
may, at any time before the trial or final 
hearing of the cause, file a petition for the- 
removal of the cause, as against him, into 
the next circuit court of the United States 
to be held in the district where the suit is- 
pending." Upon the filing of this petition 
and giving the security required by the stat- 
ute, the state court is to proceed no further- 
in the cause as against the defendant so ap- 
plying for its removal. But "such removal 
of the cause, as against the defendant- 
petitioning therefor, into the United States 
court, shall not be deemed to prejudice or 
take away the right of the plaintiff to pro- 
ceed at the same time with the suit in the* 
state court, as against the other defendants, 
if he shall desire so to do." Before the pas- 
| sage of this act, no removal could be made- 
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in the causes to which the act applies, be- 
cause all the defendants were not entitled 
to petition for removal, and the courts had 
decided that unless it was removable as to 
all, it was not so as to any. After the pas- 
sage of the act of 1866, in certain cases the 
alien, or non-resident, defendant could have 
the cause removed as to him, while it was 
allowed to proceed in the state courts as to 
the resident defendants. But, as in the 
judiciary act, the right of removal was limit- 
ed to the alien, or non-resident, defendant, 
and does not extend to the plaintiff. 

Next followed the act of March 2, 1S67 (14 
Stat. 55S), upon which the right of removal 
in this case is claimed. This act provides 
"that where a suit is now pending, or may 
hereafter be brought, in any state coui't in 
which there is a controversy between a citizen 
of the state in which the suit is brought and 
a citizen of another state, . . . such 
citizen of another state, whether he be plain- 
tiff or defendant, if he will make and file in 
such state courts an affidavit stating that he 
has reason to believe, and does believe, that 
from prejudice or local influence he will not 
be able to obtain justice in such state court," 
may have the cause removed to the circuit 
court of the United States. This act pur- 
ports to be an amendment of the act of July 
27, 1SG6. It differs from all previous legis- 
lation of congress upon the subject of removal 
of suits in this respect; the previous acts 
referred to "suits between citizens of differ- 
ent states," which expression the courts had 
construed to be limited to suits in which all 
the persons constituting the party plaintiff 
were citizens of other states than those of 
which all the persons composing the party 
defendant were citizens, as we have before 
seen. The act of 1867, for the first time, 
uses the broader expression of the constitu- 
tion, and refers to suits "in which there is a 
controversy between a citizen of the state 
in which the suit is brought and a citizen 
of another state." It differs also from the 
prior acts in relation to removal, by using, 
as to the plaintiff, the language of the 
eleventh section of the judiciary act, instead 
of the language of the twelfth. The plain- 
tiff may or may not be a resident of the 
state in which the suit is brought, and the 
right of removal of the suit is given to the 
non-resident citizen, be he plaintiff or defend- 
ant. The change of the form of expression 
from suits between citizens of different states 
to suits in which there is a controversy be- 
tween a citizen of the state in which the suit 
is brought and a citizen of another state, 
was evidently made advisedly, and for the 
purpose of extending and enlarging the right 
of removal, not of limiting it, as would be the 
effect if the construction contended for were 
admitted. The only conditions requisite to 
the right of removal under the act of 1867 
are: that in the suit pending in the state 
court there shall be a controversy between a 
citizen of the state in which the suit is | 



brought and a citizen of another state; that 
the matter in dispute shall exceed the sum 
of five hundred dollars, exclusive of costs; 
that the citizen of such other state, either 
plaintiff or defendant, shall make and file 
the affidavit required by the statute; and 
that he shall give the requisite surety for 
appearing and entering the case in the circuit 
court at the proper time, with the copies of 
the papers in the case. Johnson v. Monell 
[Case No. 7,399], opinion of Mr. Justice Mil- 
ler; Sands v. Smith [Id. 12,305]. These req- 
uisites to the right of removal all exist, and 
have been complied with in the present case. 
The motion to dismiss for want of jurisdic- 
tion is therefore overruled. 
Case to stand for trial. 

[NOTE. The petition of the foreign defend- 
ants for removal of the suit to the circuit court 
of the United States was denied by the supreme 
judicial court of Massachusetts, to which de- 
cision an exception was taken, and the case 
taken to the supreme court of the United States 
on writ of error. In the meantime, it seems, 
the cause had been removed to the circuit court 
by the foreisrn defendants, and was heard Au- 
gust 18, 1873, as given above, on motion by 
plaintiff to dismiss for want of jurisdiction. Ar- 
gument was had on the writ of error to the 
state court in the supreme court of the United 
States in January. 1874. and a decision ren- 
dered in March (Mr. Justice Clifford delivering 
the opinion), in which it was held that "either 
the non-resident plaintiff or non-resident de- 
fendant may remove the cause under the last- 
named act, provided all the plaintiffs or all the 
defendants join in the petition, and all the party 
petitioning are non-residents, as required under 
the judiciary a?t. hut it is a great mistake to 
suppose that any such risrht is conferred by that 
act where one or more of the plaintiffs or one or 
more of the petitioning defendants are citizens 
of the state in which the suit is pending, as the 
act is destitute of any language which can he 
properly construed to confer any such right un- 
less all the plaintiffs or aJl the defendants are 
non-residents and join in the petition." The 
judgment of the state court denying the petition 
for removal wps affirmed. Case of Sewmsr 
Machine Companies, 18 Wall. (S5 U. S.) 553.] 

Case No. 4,834. 

FLORENCE SEWING MACH. CO. v. 

SINGER MANUF'G CO. 

14 Fish. Tat Cas. 329; 8 Blatchf. 113.] i 

Circuit Court, S. D. New York. Dec. 29, 1870. 

Equity Jurisdiction — Construction op Con- 
tracts — Remedy at Law— Proper 
and Necessary Parties. 

1. Where an association of companies licensed 
another company under letters patent for a 
specific royalty, with a proviso that if the fee 
were not paid the license might be revoked, hut 
that if a license at a lower rate should he grant- 
ed to any other party, the fee should be cor- 
respondingly reduced: Held, that the rights of 
the parties to such an agreement were purely 
legal rights. 

2. If the case justifying the reduction of the 
license fee should arise, the licensee would be 

i [Reported by Samuel S. Fisher, Esq . and 
by Hon. Samuel Blatchford, District Judge, 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 4 Fish. Pat. 
Cas. 329, and the statement is from S Blatchf, 
113.] 
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no longer bound to pay the original fee, and so 
long as he paid or tendered the reduced fee 
the parties granting the license could not re- 
voke it. Any attempt to do so would be idle 
and nugatory. 

3. Upon the payment or tender of payment 
of the reduced rent, the licensee's continued 
right to use the licensed inventions becomes per- 
fect and unimpeachable. 

4. Courts of equity lend their aid to parties 
standing in a trust relation, for the construction 
of wills, trust deeds, etc., in aid of executors and 
trustees, but no such jurisdiction exists, enti- 
tling parties to ordinary contracts to ask an in- 
terpretation of such contracts. 

[Cited in Cookingham v. Ferguson, Case No. 
3.182; Baker Manuf g Co. v. Washburn & 
Moen Manuf g Co., 18 Fed. 174.] 

5. The apprehension that the licenser will de- 
ny the rights of the licensee to use the licensed 
invention, or that the former threatens to give 
notice of his election to terminate or revoke the 
license, does not justify the latter in an applica- 
tion to a court of equity for an injunction. 

6. One holding title upon condition, must per- 
form the condition at his peril, and, on ft a dis- 
pute arising on a question as to whether the 
conditions are performed, or even as to the true 
import of the stipulations, he cannot come into 
a court of equity to have those questions set- 
tled in order to save him from the consequences 
of a mistake in fact or of a misconstruction of 
the contract. 

7. Where the objection for want of proper 
parties defendant was not made by demurrer, 
plea, or answer, it should be lieltl too late if the 
rights and interests of the defendant are so far 
several and distinct from the parties not joined, 
that a decree can be made granting the relief 
sought without affecting the rights of the ab- 
sent parties. 

8. Where, however, a final decision can not 
be made between the parties litigating without 
directly affecting und prejudicing the rights of 
others not made parties, the court can not pro- 
ceed. 

9. The objection, in such a case, can be taken 
at the hearing, and it may, and ought to be 
raised and acted upon by the court itself. 

10. Where the case can not be decided be- 
tween the parties to the record, it will not 
avail to suggest that the absentees are beyond 
the iurisdiction of the circuit court or have such 
residence* or citizenship that to make them par- 
ties would defeat that jurisdiction. 

11. Where the suit was brought by a licensee 
against one only of three companies who were 
joint owners of the patents and joint grantors 
of the license, the purpose of the suit being to 
obtain a reduction of the license fee: Held, that 
the rights of the absent companies inseparably 
connected with the right of the defendant were 
the verv subject in controversy, and would be 
directly* affected by the result of the suit. 

[Cited in Florence Sewing Mach. Co. v. Singer 
Manuf g Co.. Case No. 4.SS5; Brigham v. 
Luddington. Id. 1,S74; Alexander v. Hor- 
ner, Id. 169: Land Co. of New Mexico v. 
Elkins, 20 Fed. 546.] 

12. The case is not like many actions brought 
against one of two or more parties jointly lia- 
ble to pay money, in which the whole may be 
collected from either. 

13. It is not possible to decree as to the pres- 
ent defendant, that an abatement of a possible 
•one-third of 'the license fee should be made 

without prejudice to the rights of the absent 
companies, because the interest and property of 
the three corporations is essentially joint, and 
the court can not, in this action, settle the re- 
spective shares of the respective corporations. 
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14. A decision, not upon pleadings and proofs, 
but a decision or opinion on a motion for an in- 
junction, can hardly be claimed to settle a ques- 
tion of identity between two machines, though 
it may have force as an admission of the com- 
plainant that there was an infringement. 

In equity. The complainant was a corpora- 
tion, created under or by virtue of the laws 
of the state of Massachusetts, and doing busi- 
ness in that state. The defendant was a 
corporation, created under or by virtue of the 
laws of the state of New York, and doing 
business in that state. On the 20th of Feb- 
ruary, 1868, the Singer Manufacturing Com- 
pany, the Wheeler & Wilson Manufacturing 
Company (a corporation created by or under 
the laws of the state of Connecticut), and the 
Grover & Baker Sewing Machine Company 
(a corporation created by or under the laws 
of the state of Massachusetts), were the own- 
ers of certain letters patent for inventions in 
sewing machines, or parts thereof, or im- 
provements therein, and particularly num- 
bers 346 and. 414, granted to Allen B. Wil- 
son, dated respectively January 22d, 1856, 
and December 9th, 1S56, relating to the appa- 
ratus for feeding to the needle the material 
to be sewed. Being such owners, the three 
corporations last mentioned, on the 20th of 
February, 1S68, entered into an agreement 
with the complainant by which they, accord- 
ing to their respective rights and powers, 
severally authorized and licensed the com- 
plainant to manufacture, use, and vend for 
use, the inventions above mentioned, includ- 
ing a large number of patents which were 
described by their numbers, dates, names of 
patentee, &c, so far as the same, or any of 
them, were contained in certain specimen 
sewing machines, deposited, &c, marked, &c, 
and in the form in which said inventions 
were embodied in said specimen machines, 
,and not otherwise, except that one of such 
machines might also be made with a drop- 
feed. The agreement declared that the 
patent rent should be five dollars for each 
and 'every sewing machine which should be 
•made or sold under the license by said li- 
censee while the license remained in force, 
and that the prompt payment thereof should 
in all cases be adequately secured by said 
licensee. Besides various other stipulations, 
not material to be stated, the licensee (the 
complainant) agreed to render to the licens- 
ers, or to such persons as they should appoint 
to receive the same, quarter-yearly, from 
January 1st, 186S, a true and full account of 
all sewing machines made or sold by it, veri- 
fied by oath, and, on or before the 10th of 
July, October, January, and April, of each 
successive year, to pay said licensers, or their 
duly authorized receiver, the said patent rent 
for each and every sewing machine made or 
sold by said licensee during the last pre- 
ceding quarter year, which should not have 
been before paid for; but it was further pro- 
vided, that, for each machine actually ex- 
ported for use in foreign countries, and not 
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returned to the United States, the patent 
rent to be paid to the licensers should be two 
dollars, instead of five dollars, for each ma- 
chine. It was further agreed as follows: 
"No otUer license for a drop-feed shuttle sew- 
ing machine, using two threads, is to be 
granted by said licensers, under the before 
mentioned patents, at a less patent rent per 
machine, without a corresponding reduction 
in the patent rent hereby reserved;" and, 
also, that said licensers "reserve the right, 
at their option, to terminate this license, upon 
thirty days* written notice thereof, for breach 
of any of the agreements herein contained 
on the part of said licensee." There were 
other provisions and stipulations in the agree- 
ment, not material to the right understand- 
ing of the matters in controversy. 

The bill of complaint alleged the making 
of this agreement, and the payment by the 
complainant of the patent fee stipulated by 
the terms of the agreement down to the 1st 
day of October, 1S68, and that, on that day, 
the licensers, in consideration of $20,000, au- 
thorized and licensed the Davis Sewing Ma- 
chine Company, a corporation or firm doing 
business at Watertown, in the state of New 
York, to manufacture, use and vend for use 
the invention described in letters patent is- 
sued to one Johnson, upon sewing machines, 
not exceeding fifty thousand in number, of 
the kind and like the one deposited with the 
licensers, and marked "Davis Sewing Ma- 
chine," and no others, to be built at their 
shop in Watertown aforesaid; and that the 
licensers agreed with the last named com. 
pany that they would not, while the said 
agreement remained in force, and was per- 
formed on the part of the Davis Sewing Ma- 
chine Company, make any further claim of li- 
cense fees from that company, under any oth- 
er patents which they then owned or controlled, 
or might thereafter own or control, for mak- 
ing or selling sewing machines like said spec- 
imen Davis machine. The bill further stated 
that the sa.d Davis machine was "a drop- 
feed shuttle sewing machine, using two 
threads;" that the licensers had, before the 
1st of Oc'ober, 1S68. apple! for and obtained, 
from the circuit court of the United States 
for the northern district of New York, a de- 
cree enjoining the Davis Sewing Machine 
Company against making or selling sewing 
machines substantially like the said speci* 
men Davis machine, because the same in- 
fringed said letters patent numbered 346 and 
414; that the licensers, intending to defraud 
the complainant, by keeping it in ignorance 
of the terms of the said license, concealed 
the same and the terms thereof from the com* 
plainant, who could not obtain such informa- 
tion till November, 18G9; that the complain- 
ant had paid to the licensers, for machines 
made and sold since October 1st, 18G8, at the 
said rate of $5 for each machine not ex- 
ported, and $2 for each machine exported, 
amounting to $63,912, as patent rent on 
13,211 machines, whereas, in truth, the licens- 



ers were entitled, under the, said license to- 
the complainant, as modified by the granting 
of the aforesaid license to the Davis Sewing 
Machine Company, to the sum of forty cents 
only on each of said machines, amounting to 
$5,284.40; that, in November, 18G9, the com- 
plainant paid to the receiver appointed by 
the licensers, the sum of $19,758, which was 
claimed by said receiver and said licensers 
to be due on machines made and sold prior 
to the 30th of September, 1869; that the 
same was paid by the complainant, believing 
and protesting that the same was not due 
or owing, but because the licensers, through 
their receiver, threatened that, unless the 
same was paid, they would give notice of the 
termination of said license, and publish 
abroad the statement that the same was ter- - 
minated, and the rights of the complainant 
thereunder forfeited; that the complainant 
was, at the time of making the said agree- 
ment, and still was, engaged in the business 
of manufacturing sewing machines for sale, 
and selling them in various parts of the Unit- 
ed States, and in Europe, employing a large 
capital therein, invested partly in land and 
buildings, and partly in stock, tools, and ma- 
chinery; that the requirements of the busi- 
ness of selling sewing machines were such, 
that the retailers of said machines were 
obliged to invest a large amount of capital 
in machines and in the notes and obligations 
of purchasers; and that any interruption of 
the sale of machines manufactured by the 
complainant, arising from any fear on the 
part of the public that said machines were 
made or sold in violation or infringement 
of the rights secured to any other parties by 
letters patent, would be productive of great 
and ruinous loss and injury, not only to the 
complainant, but to those persons who had 
purchased machines from the complainant to 
sell to others, of which persons the number 
was very large. The bill prayed a discovery, 
and that the defendant be ordered to reduce 
the patent rent reserved in the license to the 
complainant, to the sum of forty cents for 
each machine made or sold under said license 
after the 1st of October, 18G8, and that the 
defendant account for and pay to the com- 
plainant the sums received by the licensers 
under said license, to which they were not 
entitled, and that the licensers might not 
claim or demand any other or further sums 
than at the rate of forty cents, and that an in- 
junction issue to restrain the defendant, its 
servants, agents, and confederates, and each 
of them, from giving notice during the pend- 
ency of the suit, of their option, purpose, or 
election to terminate said license, and from 
attempting to collect license fees, or patent 
fees, from the complainant The bill stated, 
as a reason for not making the Wheeler & 
Wilson Manufacturing * Company, and the 
Grover & Baker Sewing Machine Company, 
parties, that those corporations were not cit- 
izens of, or created by, the laws of the state 
of New York, and that this court, sitting for 
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the southern district of New York, had no 
jurisdiction over them, or either of them. 

The defendant, by answer, denied many 
of the allegations of the bill; and especially 
that the said specimen Davis sewing ma- 
chine was "a drop feed shuttle sewing ma- 
chine, using two threads." It averred, that 
the licensers had never, since the date of 
the complainant's license, licensed any drop- 
feed shuttle sewing machine at a less patent 
rent than that reserved by the terms of the 
complainant's license, and that, although the 
said Davis Company made and sold sewing 
machines like said specimen Davis machine, 
from the 1st of October, 186S, till the 1st of 
December, 1869, such manufacture and sale 
were of no detriment or injury to the com- 
plainant's business; that the sum of $20,000, 
paid by the Davis Company, amounted to 
more than §5 for each domestic, and $2 for 
each exported machine, on all machines it 
made during the continuance of the license 
to it; that, if the Davis machine should be 
held to be a "drop-feed shuttle sewing ma- 
chine," within the meaning of that phrase, 
as used in the complainant's license, the 
granting thereof was a mistake, from the 
effect of which the defendant was entitled 
to equitable relief at the bar of this court; 
that the licensers' counsel advised them that 
sucb license to the Davis Company was so 
framed that it did not include or license a 
drop-feed machine, and they believed such 
advice to be correct and they then believed 
and still believed and averred that such 
specimen machine did not contain the drop- 
feed, or any feed substantially like it, or 
what was known or usually called the "drop- 
feed;" that the licensers considered, in fix- 
ing the price, only what was a fair consid- 
eration for the use of the needle-feed, in a 
needle feed machine under the Johnson pat- 
ent, not at any time supposing or having the 
least idea that the Davis machine was a 
drop-feed machine or would ever be so re- 
garded; that, at the time the license was 
given to the Davis Company, the term "drop- 
feed," as applied to sewing machines, was 
well understood by all persons engaged in 
the manufacture and sale of sewing ma- 
chines; and that the feeding device con- 
tained in the specimen Davis machine was 
not, as understood by persons engaged in the 
trade and by all the parties to the said Davis 
license, a drop feed. The answer admitted 
that,- prior to the 1st of October, 1868. the 
defendant and its associate licensers ob- 
tained an order for an injunction under the 
reissued patents for a feeding apparatus, 
Nos! 346 and 414, and stated that, on the 
1st of December, 1869, the licensers procured 
the cancellation of the Davis license, "hav- 
ing heard that it was obnoxious to the com- 
plainant," and the defendant and the "Wheel- 
er & Wilson Manufacturing Company made 
a contract with the Davis Company to make 
and sell to the last named company sewing 
machines like the specimen Davis machine; 
9FED.CAS.— 20 



that this was done, not oecause they be- 
lieved the Davis machine contained a drop- 
feed, but for the purpose of avoiding any 
possible conflict on the subject, or ground of 
complaint on the part of the complainant; 
and that the profit on each machine to be so 
made and sold to the Davis Company, after 
deducting a fair manufacturer's profit, would 
exceed, upon each machine, the sums of five 
dollars and two dollars, respectively, paya- 
ble according to the terms of the complain- 
ant's license, and was more advantageous 
to the defendant than to permit the Davis 
Company to work under a license reserving 
those sums as license fees. There were other 
denials and other averments in the answer, 
but what is above stated exhibits the issues 
of fact chiefly discussed. There were a de- 
nial that the complainant was entitled to 
the specific relief sought, and the general 
denial that the complainant was entitled to 
an injunction or an account, or to any relief. 
The proofs taken related chiefly to the 
question whether the feeding apparatus in 
the specimen machine mentioned in the li- 
cense to the Davis Company was a "drop- 
feed," to the circumstances and the belief 
under which that license was given, and to 
the questions whether the term "drop-feed," 
as known and used among those who manu- 
factured, sold or used sewing machines at 
the time the license to the complainant was 
given, had "acquired a meaning which would 
include the feeding apparatus contained in 
such specimen machine, and whether that 
feeding apparatus was a needle feed in fact 
or in name, as distinguished from a drop- 
feed. There was great conflict of evidence 
on the question, whether, in the specimen 
machine, the needle performed, in whole or 
in part, the work of feeding, or moving the 
material sewed to the place required to re- 
ceive the successive stitches, the other part 
of the apparatus, called the "helper," being 
merely auxiliary thereto, or whether the 
helper, in truth, performed the work of feed- 
ing. The machines produced as examples 
of the drop-feed as used by the complainant, 
and various others conceded to be drop feed 
machines, contained a serrated horizontal 
bar, lying beneath the plate of the machine, 
on which the material to be sewed was 
placed, and a smooth pressure-foot was 
placed above, which rested upon such mate- 
rial. The pressure thereon was a spring, 
which yielded as occasion required. In the 
operation of the machine, as the stitches 
were successively made, and as the needle 
was completely withdrawn from the mate- 
rial, the serrated surface 6f the bar was 
raised through a slit or opening in the plate 
on which tire material was placed, and its 
roughened or serrated surface was forced 
against the under surface of the material, 
held down by the pressure-foot, and then 
the bar was moved forward the distance nec- 
essary for the length of the stitch, carrying 
with it the material, whereupon, as the 
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needle descended, the bar dropped below the 
plate, and was drawn backward, to be in 
readiness to rise again as the next stitch 
was made and the needle withdrawn, and 
again to press the material against the pres- 
sure-foot and move it forward as before. In 
the specimen Davis machine, the feeding of 
the material was effected while the needle 
was in the material and in the act of with- 
drawal therefrom, the needle itself, as it 
was withdrawn, moving in the direction in 
which it was desired to move the material 
before the needle should descend again to 
make the next stitch. A perpendicular bar, 
called a "helper," was placed and adjusted 
nearly parallel with the motion of the needle, 
so that its lower end pressed upon the cloth, 
holding it firmly down upon the plate while 
the needle descended, and moving forward, 
as the needle ascended, in the same direction 
as the motion forward of the needle in its 
ascent, such forward motion of the needle 
and of this perpendicular bar being the same. 
The forward movement of the material be- 
ing accomplished, the lower end of this per- 
pendicular bar was raised and moved to its 
former position, very near to, and, it being 
.grooved, partly surrounding the needle, and 
pressed the material upon the plate, while 
the needle again descended to make another 
stitch, and then the ascending needle and 
the perpendicular bar moved forward again, 
and so on, successively, the motion forward 
of the lower end of the bar corresponding, in 
time and distance, with the forward move- 
ment of the ascending needle, and the bar, 
at the end of each forward movement, ris- 
ing and returning to its former position near 
to and partially surrounding the needle. In 
the testimony, there was much conflict on 
the question, whether, in such Davis ma- 
chine, the needle in fact moved the material, 
the perpendicular bar acting only as an aux- 
iliary or helper, hy keeping the material 
smooth and even during the process, or 
whether both the needle and the helper as- 
sisted in the moving of such material, or 
whether the helper was the chief and only 
useful instrument in the movement of the 
material, its motion being made to coincide 
with the forward motion of the needle while 
being withdrawn. 

Ebenezer R. Hoar and Augustus L. Soule, 
for complainant 

Edwin W. Stoughton, George Gilford, and 
Solomon J. Gordon, for defendant. 

WOODRUFF, Circuit Judge. Three prin- 
cipal questions were discussed on the hear- 
ing of this cause: (1) Whether a case is 
made entitling the complainant %o any relief 
in this court, as a court of equity? (2) 
Whether the relief sought can be granted in 
a suit to which the Wheeler & Wilson Manu- 
facturing Company and the Grover & Baker 
Sewing Machine Company are not parties? 
(3) Whether the proofs establish that the de- 



fendant and the Wheeler & Wilson Manufac- 
turing Company and the Grover & Baker 
Sewing Machine Company have given such 
a license to another company, as entitles the 
complainant to a reduction in the patent rent 
or license fee originally stipulated to be paid 
in the agreement mentioned in the bill of 
complaint? 

(1) Upon the first of these questions, I find 
great difficulty in sustaining the present suit. 
The rights of the parties to the agreement 
by which the license was granted to the 
complainant are, under that agreement, pure- 
ly legal rights; and what those rights were, 
when the suit was brought, was dependent, 
as a matter of strict law, upon the facts, and 
did not result from any equities which exist- 
ed apart from or beyond those purely legal 
principles. 

By the express terms of the agreement, if 
the parties granting the license to the com- 
plainant have licensed to any other party the 
use of a drop-feed shuttle sewing machine 
using two threads, at a less patent rent or 
license fee than the rent or fee reserved in 
the complainant's license, then such last- 
named rent or fee is reduced; and the com- 
plainant is no longer bound to pay the rate 
originally stipulated. So long as the com- 
plainant pays or tenders the reduced fee, the 
parties granting the license -cannot revoke it. 
Any attempt to do so will be idle and nuga- 
tory. 

Viewed as an action to obtain a decree 
establishing in the complainant's favor the 
, future right to enjoy the license on paying 
the reduced rent or fee, the complainant has 
no need of the assistance of any court. The 
rule that a court of equity will not. intprfere 
when there is full, complete, and adequate 
remedy at law need not be invoked. Nor is 
it essential to rely upon the 16th section of 
the act of congress of September 24, 1789 (1 
Stat. 82), which declares, that "suits in 
equity shall not be sustained in either of the 
courts of the United States, in any case 
where plain, adequate, and complete remedy 
may be had at law;" for, here, the complain- 
ant has the remedy in its own hands, and can 
assert, exercise and maintain its rights with- 
out invoking the aid of a court of law or 
equity. If the fact be as alleged in the bill, 
that the said parties granting the license to 
the complainant have granted the specified 
license to another at a less rate, it is only 
necessary for the complainant to pay, or, if 
payment be not accepted, to tender, the re- 
duced rent, and the complainant's continued 
right to use the licensed inventions is perfect 
and unimpeachable. 

On what ground, then, can the power of 
1 this court be invoked for the protection of 
the complainant in the future use of these 
inventions? 

The complainant has no need of a discov- 
ery. The bill of complainant avers, that it has 
already discovered the facts upon which the 
right to use the invention at a reduced rent 
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ov fee arose. The instrument alleged to 
work that result is annexed to the bill, and 
the whole endeavor in this suit has been to 
prove that such instrument, by its true mean- 
ing and effect, is a license to a third party 
to use the specified invention, and thereby to 
reduce the complainant's license fee. 

There is no doctrine akin to the principles 
upon which bills quia timet are sustained, 
that will avail the complainant Nothing is 
to be apprehended from the lapse of time or 
the loss of evidence. That Is not suggested 
in the bill. The complainant can bring the 
matter to an immediate test by standing on 
the agreement, and insisting upon and act- 
ing, according to the legal rights secured 
thereby, and the written license granted to 
the third party is known and susceptible of 
jproof at any time. 

The complainant cannot be disturbed in 
the use of the inventions; for, if the fact be 
as alleged, the other parties cannot restrain' 
such use, or collect more than the reduced 
rent or license fee. The complainant's de- 
fence is perfect without resort to a court of 
equity. 

Nor has the complainant a right to come 
into this court to obtain a construction of the 
contract made with the defendant, and the 
companies associated with the defendant. 
-Courts of equity do, it is true, lend their aid 
to parties standing in a trust relation, and 
entitled, by reason thereof, to the peculiar 
protection of a court of equity, having special 
jurisdiction of trusts, as, for example, for 
the construction of wills, trust deeds, &c, in 
aid of executors and trustees charged with 
trusts; but no such jurisdiction exists en- 
titling parties to ordinary contracts to ask 
an interpretation of such contracts. Indeed, 
the complainant here does not claim, or even 
admit, that the agreement is of doubtful 
meaning, but proceeds upon the fact that the 
defendant and the other " associated com- 
panies deny that they have given any license 
to use the invention mentioned in the agree- 
ment; and the appeal to this court is, that 
the court decide whether the act mentioned 
in the agreement has been done. Neither 
party denies, that, if a license has been 
granted at a less rate than was stipulated in 
the agreement with the complainant, the 
right of the latter to a reduction is clear, ac- 
■cording to the terms of such agreement In 
saying this, I do not overlook the allegation 
"by the defendant, that, if the license granted 
to a third party is in fact a license to use the 
specified invention, it was a mistake as to 
which the defendant is entitled to relief. I 
.am now dealing with the case of the com- 
plainant The allegation of such mistake, 
•even if made before the bill was filed, did 
not warrant the complainant in coming into 
court to obtain a decree in negation of any 
such allegation. It will be enough for the 
complainant to assert and exercise its legal 
rights, and, if the defendant and the other 
-companies attempt to restrain the continued 



use of the inventions licensed, put them to 
their proof of mistake, and, as I think, to the 
proof of a very different case from that 
which, in that respect, is set up in this an- 
swer, and proved by the testimony. 

The allegations in the bill would seem de- 
signed to assimilate the case to suits brought 
to remove a cloud upon title, by its state- 
ments, that any fear on the part of the 
public that said machines were made or sold 
in violation of the right secured to any other 
parties by letters patent, would be produc- 
tive of great and ruinous loss and injury to 
the complainant, and also to those persons 
who had purchased machines from the com- 
plainant to sell again. What has already 
been said seems to me sufficient to meet 
this view; and I am not aware that an, ap- 
prehension that the defendant will deny 
the right of the complainant to use the li- 
censed invention, or the fact that the de- 
fendant and the other associates threaten to 
give notice of their election to terminate the 
license, justifies an application to the court 
for an injunction. In that respect each of 
the parties has a legal and equitable right 
to insist upon the agreement according to its 
proper meaning; and the defendant's denial 
that any act has been done entitling the 
complainant to a reduction of the license 
fee, in no wise hinders the complainant in 
the exercise of the rights secured by the 
license. If the defendant and the other com- 
panies should hereafter slander the com- 
plainant's title, and if no adequate redress 
therefor can be had at law, a case will be 
presented, which, to say the least, is not 
here presented. 

The complainant has made a contract by 
which, if the other contracting parties have 
granted to another the right of using the 
licensed inventions at a less rent or fee than 
the complainant agreed to pay, a reduction 
is wrought in favor of the latter by its very 
terms. The complainant avers that such li- 
cense has been given, and that thereby the 
fee or rent is reduced. The defendant de- 
nies that such license to a third party has 
been given. The parties are in conflict up- 
on that question. What, then, does the com- 
plainant ask, and why does it ask it? Because 
it is not certain that it can establish its title 
to a reduction, can it attempt an experi- 
ment in this court, through which it will be 
, protected against the loss of the privilege 
if it fail to prove such title? If the fact be 
as is alleged, the complainant requires no 
protection. If the fact be not as alleged, 
the complainant is entitled to no protection. 
It is bound to pay a rent or license fee. It 
differs with those who gave the license as to 
the amount which it is bound to pay. The 
other parties are entitled to terminate the 
license if the rent which is payable be not 
paid, and there is nothing inequitable in the 
assertion, or in the exercise, of that right 
No rule of equity is involved in such a con- 
troversy. Its determination depends solely 
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upon a question of fact, upon the ascertain- 
ment of which the legal rights of the com- 
plainant are clear, according to its own 
view of the subject 

It would be a novel experiment, if a ten- 
ant were to come into a court of equity 
alleging that he had paid or otherwise satis- 
tied, or been discharged from, the rent re- 
served in his lease, but that his landlord de- 
nied the fact of such payment or discharge 
of the rent, and threatened to declare his 
election to terminate the tenancy pursuant to 
the option reserved in the lease, and there- 
upon to ask the court, upon proof of the 
facts alleged by the tenant, to adjudge that 
such rent is paid, satisfied, or discharged, 
and enjoin the landlord against declaring 
such election. The court would be bound to 
say: Upon the facts stated by you, your pos- 
session cannot be disturbed, and, if the land- 
lord declares such election and brings eject- 
ment, you are in no danger. So, here, the 
right of the defendant and the other compa- 
nies to terminate the complainant's license, 
if the sums due for fees are not paid, is a 
clear legal right Its exercise is according 
to the stipulations expressly assented to by 
the complainant, and was distinctly contem- 
plated when the agreement was made. 
There is, therefore, nothing inequitable in the 
assertion of the right or the threat to exer- 
cise it, and it would, as it seems to me, be 
an unwarranted interference with their le- 
gal rights were this court to suspend its ex- 
ercise. 

The complainant's position is not unlike 
that of any other who holds title upon con- 
dition—he must perform the condition at his 
peril— and not unlike that of a contracting 
party who will be unable to enforce the con- 
tract against the other party unless he has 
on his part performed its stipulations. On 
a dispute arising on a. question whether the 
conditions are performed, or even as to the 
true import of the stipulations, they cannot 
come into a court of equity, to have those 
questions settled, in order to save them from 
the consequences of a mistake of fact, or of 
a misconstruction of the contract So, here, 
I think a bill to determine the meaning of 
the license to the complainant, if that were 
doubtful, which is not claimed, or to as- 
certain whether the defendant and the oth- 
er associated companies have done the act 
upon which the right to a reduction of the 
license fee arises, and thereupon to decree 
that the complainant is only bound to pay 
the reduced rent, cannot be sustained. For 
that purpose it is wholly unnecessary, and 
such a determination is not called for by 
any view of the office and jurisdiction of a 
court of equity. The suit is, in substance, 
an endeavor to obtain the advice of this 
court, to enable the complainant to act with 
safety in his dealings with the defendant 
and the other parties to the license, in a 
matter depending solely upon legal princi- 
ples, in order that it may not omit the pay- 



ment of the stipulated rent or license fee, 
until it has been here adjudged that such 
payment is not necessary to the preservation 
of the license. 

(2) The objection, that the Wheeler & Wil- 
son Manufacturing Company and the Grover 
& Baker Sewing Machine Company are not 
made parties to this suit, was not made by 
the defendant by demurrer, plea, or answer. 
If, therefore, the rights and interests of the 
defendant are so far several and distinct 
from those of the other two companies, that 
a decree can be made granting the i*elief 
sought without affecting the rights of those 
two companies, the objection should be held 
to be too late. Story v. Livingston, 13 Pet 
[38 U. S.] 359, 375, and cases there cited; 
Segee v. Thomas [Case No. 12,633]. On the 
other hand, where a final decision cannot 
be made between the parties litigating with- 
out directly affecting and prejudicing the 
rights of others not made parties, the court 
cannot proceed. The objection can be taken 
at the hearing, and it may, and ought to be, 
raised and acted upon by the court itself. 
And, where the case cannot be thus decided 
between the parties, it will not avail to sug- 
gest that the absentees are beyond the juris- 
diction of the circuit court, or have such resi- 
dence or citizenship that, to make them 
parties, would defeat that jurisdiction. Mal- 
low v. Hinde, 12 Wheat [25 U. S.] 193; Elm- 
endorf v. Taylor, 10 Wheat [23 U. S.] 152, 
and cases therein referred to, and in the 
notes; Story v. Livingston, 13 Pet [3S U. S.] 
375, 376. The decision in the case of West 
v. Randall [Case No. 17,424] is in no conflict 
with these cases. 

This was the rule before the act of con- 
gress of February 2S, 1839 (5 Stat. 321), which 
provides, that "where, in any suit at law, or 
in equity, commenced in any court of the- 
United States, there shall be several defend- 
ants, any one or more of whom shall not be 
inhabitants of, or found within, the district 
where the suit is brought, * * * it shall 
be lawful for the court to entertain juris- 
diction, and proceed to the trial and adjudica- 
tion of such suit, between the parties who 
may be properly before it; but the judg- 
ment or decree * * * shall not conclude 
or prejudice other parties, not regularly serv- 
ed with process * * * and the non-joinder 
of parties who are not so inhabitants * * * 
shall constitute no matter of abatement, or 
other objection to said suit" But the effect 
of the statute, and of the 47th rule of the 
supreme court in equity, containing a similar- 
provision, have been considered by the su- 
preme court, and it is held by that court 
in the language of Mr. Justice Nelson, in 
Coiron v. Millaudon, 19 How. [60 U. S.] 113, 
115, that it is well settled, that neither the- 
act of congress of 1839, nor the 47th rule of 
the supreme court, enables the circuit court to 
make a decree in a suit in the absence of a 
party whose rights must necessarily be af- 
fected by such decree, and that the objection 
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may be taken at any time, upon the hearing 
or in the appellate court. In that case, the 
absent parties were out of the jurisdiction 
of the court, and that was assigned in the 
bill as a reason for not making them parties, 
but the excuse was held unavailing. In 
Shields v. Barrow, 17 How. [58 TJ. S.] 130, 
this statute was declared to be no more than 
a legislative affirmance of the rule previously 
established, and not to touch the principle, 
that the court could not adjudicate directly 
upon the right of a party not actually or 
constructively before the court; and the case 
of Payne v. Hook, 7 Wall. [74 U. S.1423, in 
effect affirms these decisions. The decision 
in Northern Indiana K. Co. v. Michigan Cent. 
K. Co., 15 How. [GQ U. S.] 233, as stated by 
Sir. Justice Mckean, was to the like effect, 
when there, also, the reason for not making 
an absent party a defendant was, that to 
make such party a defendant .would oust the 
jurisdiction. These cashes seem to me to re- 
quire that I should decline to make the decree 
prayed for. 

In Greene v. Sisson [Case No. 5,768], on 
demurrer to a bill, the court held, that, not- 
withstanding the act of 1839, the circuit court 
<;ould not proceed in a suit in the nature 
■of a bill to redeem, and for a relinquishment 
of a mortgage interest, unless all the parties 
beneficially interested in the mortgage were 
parties, and that their being out of the juris- 
diction did not obviate the difficulty— citing, 
-also, Hagan v. Walker, 14 How. [55 U. S.] 
36, and Wilson v. City Bank [Case No. 17,797]. 
Shields v. Barrow, already referred to, was a 
bill to rescind a contract,' and it was held 
that it could not be rescinded in part, so as 
to set it aside as to the parties before the 
court, and leave it in full force as to persons 
not parties to the suit; and that if, in any 
case, that could be done, it must be a case 
in which the rights of those before the court 
are completely separable from the rights of 
those who are absent. In the case -of Coiron 
v. Millaudon, supra, where it was sought to 
set aside a sale of mortgaged premises made 
in proceedings in insolvency, and the pur- 
chasers were defendants with others, but the 
mortgagees were not parties, the court held 
that, as setting aside the sale might affect 
their interests, they were indispensable par- 
ties. 

In this suit, the complainant seeks, not to 
rescind the agreement in question, but to al- 
ter and change its otherwise import and obli- 
gation, by reason of alleged acts of the con- 
tracting parties done since its execution. In 
principle, this is the same as if, by reason of 
facts alleged, it was sought to rescind it alto- 
gether. The three corporations granted to 
the complainant the license to use certain in- 
ventions upon certain specified terms and 
conditions, and the complainant agreed to 
pay to these corporations, for this license, a 
specified rent or license fee. The right to ter- 
minate the license in case such rent or fee 
was not paid was reserved, and was to be 
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at the option of the latter. This court is now 
asked to decree a modification of that agree- 
ment, to declare that, by reason of subse- 
quent events, a less rent or fee only is paya- 
ble, to order the defendant to reduce such 
rent, and to enjoin the defendant and its 
agents, servants, and confederates, and each 
of them, from giving the notice, during the 
pendency of the suit, of their option or pur- 
pose to terminate the said license. Such re- 
lief cannot be given without directly affecting 
the absent parties, any more than the agree- 
ment could be declared completely rescinded. 
It touches their property and rights under the 
license. It would disable the three to assert 
the right reseryed to them to terminate the 
license, or to proceed thereafter against the 
complainant for infringing the patents. The 
rights of the absent companies, inseparably 
connected with the right of the defendant, 
are the very subject in controversy. The 
case is not like many actions brought against 
one of two or more parties jointly liable to 
pay money, in which the whole may be col- 
lected from either, and in which, contem- 
poraneously with the foregoing decisions, the 
courts have held that the action could be sus- 
tained against those who are within the ju- 
risdiction. There, a recovery establishes the 
obligation of the defendant to pay the debt, 
and only leaves the question of contribution 
to be settled without prejudice to the absent 
parties by reason of the judgment. Here, 
the object and effect of the decree sought, is 
to destroy the right of the three companies 
to enforce their agreement, and assert their 
rights to the inventions in question as against 
the complainant 

If it were possible to decree that, as to the 
present defendant, an abatement from a pos- 
sible one-third of the license fee should be 
made without prejudice to the right of the 
three corporations to terminate the license if 
the residue be not paid, there might be some 
plausibility in the claim to such decree; but 
the interest and property of the three corpo- 
rations under the agreement is essentially 
joint, and the court cannot in this action, 
settle the respective shares of the several cor- 
porations therein. 

(3) These considerations render it unneces- 
sary, and perhaps improper, that I should 
discuss the proofs taken upon the contested 
question of fact chiefly discussed on the hear- 
ing, whether such a license has been given 
by the three corporations as entitles the com- 
plainant to a reduction in the stipulated pat- 
ent rent or license fee. 

If it had appeared, that, upon proofs, such as 
have been produced in this case, it had been 
adjudged by Mr. Justice Nelson, that the spec- 
imen machine, the making and sale of which 
was licensed by these corporations to the 
Davis Sewing Machine Company, was an in- 
fringement of A. B. Wilson's patent for the 
four-motion feed, called also the "drop feed,*' 
I should greatly hesitate to act upon a dif- 
ferent view of the subject, but should prefer 
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to rest upon the opinion of that greatly es- 
teemed and experienced judge as an author- 
ity. A decision not upon pleadings and 
proofs, but a decision or opinion on a motion 
for an injunction, can be hardly claimed to 
settle the question. Its influence in this case 
Is rather to be derived from its force as an 
admission by the three corporations that it 
was such an infringement. 

But, if that be conceded, it does not follow, 
by necessity, that the Davis machine con- 
tains what has ever been, or is now known 
as, a "drop feed;" and there is much evi- 
dence to the contrary. It would be going a 
great way to say that every feeding appara- 
tus which infringes the Wilson or Fitzgerald 
patent is, ex vi termini, a drop feed. I do 
not, however, intend to go any further, nor 
to express any opinion upon the question, 
whether, upon all the proofs, the complain- 
ant has shown that the three corporations 
have granted a license for a drop-feed shut- 
tle sewing machine or not. Entertaining the 
opinions I have expressed, I could make no 
decree based upon the affirmative of that 
question. And I think it just to leave both 
the parties to their legal rights, unaffected 
by a decree herein based upon any decision 
of that question. 

For the reasons stated, the bill should be 
dismissed. 



[XOTK See Florence Sewing Mach. Co. v. 
Grover & Baker Sewing Ma eh. Co., Case No. 
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Circuit Court, S. D. New York. Feb. 4, 1871. 

Injunction — Monet Paid into Codht by Com- 
plaisant—Equitable Lien op Defendant. 
A. licensed B. to use sundry patents at a speci- 
fied fee, with a proviso that if a license was 
granted to any other party at a less rate, the fee 
to be paid by B. should be proportionately re- 
duced, and with a further proviso that upon the 
failure of B. to pay such royalties as were due, 
A. might terminate the license. B., claiming 
that A. had granted a license at a lower rate to 
C, filed a bill to obtain a reduction of the fee, 
and to enioin A. from terminating the license; 
and. pending the suit, obtained an injunction 
upon the condition of depositing in court the 
amount of license fees in dispute. The court 
dismissed the bill for want of equity and proper 
parties/ and thereupon each party moved that 
the fund in court be paid over to it. Held that, 
although the money belonged to the complainant, 
he had received such protection from the injunc- 
tion as to give to the defendant an equitable 
lien upon the fund, and that the court would 
retain it until the final determination of the con- 
troversy by a proper tribunal. 

This was a motion arising out of the case 
of Florence Sewing Mach. Co. v. Singer 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



Manufg Co. [Case No. 4,8S4], under circum- 
stances fully set forth in the opinion of the 
court 

Ebenezer R. Hoar and Augustus L. Soule, 
for plaintiffs. 

Edwin W. Stoughton and George Gifford, 
for defendants. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, District Judge. 

WOODRUFF, Circuit Judge. The plaintiff 
is a licensee of three associated companies, 
namely, the defendant, the Wheeler and Wil- 
son Manufacturing Company and the Grover 
and Baker Sewing Machine Company. By 
the terms of the license, the plaintiff agreed 
to pay a license fee or royalty of five dollars 
for each machine made and sold in the United 
States, and two dollars for each machine ex- 
ported; and, under Jhe license, the plaintiff 
was making and selling machines to such a 
number, at the time when the bill herein was 
filed, that the amount of fees payable at the 
specified rates was nearly twenty-five thou- 
sand dollars a quarter, or nearly one hundred 
thousand dollars a year, payable in quarterly 
payments, on rendering quarterly accounts 
of the machines manufactured and sold in 
each quarter. The license contained a pro- 
vision, that the associated companies should 
not license the making of a dropfeed shuttle 
sewing machine using two threads, at a less 
patent rent, without a corresponding reduc- 
tion in the patent rent thereby reserved; and, 
also, a reservation to the licensers, of the 
right to terminate the license, at their option, 
on thirty days' notice, for any breach of the 
agreement by the plaintiff. 

The bill of complaint herein alleges, that 
the licensers gave such a license to a third 
party as operated to reduce the plaintiff's 
rent or fee to forty cents for each machine; 
that the plaintiff has paid to the said asso- 
ciates §63,912, since the right to the reduc- 
tion arose; and that the larger part thereof 
was paid in ignorance of the fact, and the 
residue under a protest that it was not due, 
but was paid in order to prevent a revoca- 
tion of the license, which was threatened, 
and which would, as the plaintiff alleged, be 
very injurious to its business. The bill prays 
a decree establishing the plaintiff's right to 
a reduction in the rent or license fee, and 
directing a repayment of the sums overpaid, 
and that the defendant be enjoined from 
giving notice of an option to terminate the li- 
cense, and from attempting to collect the 
sums reserved as rent or license fee by the 
terms of the license. 

After the filing of the bill, the plaintiff ap- 
plied to this court, by motion, for an injunc- 
tion, pendente lite, to restrain the defendant 
according to the prayer of the bill, having 
offered, in the bill, to deposit with such re- 
ceiver as the court should name, all such 
sums as the patent rent, under the terms of 
the license, would amount to, for each quar- 
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ter which should expire during the pendency 
of this suit, at the times when the same 
would fall due, the said sums to be held by 
such receiver subject to the order of this 
court, and to await the final decree in this 
suit Thereupon, on the Sth of January, 
1870, the court ordered that an injunction t 
issue, restraining the defendant, until the 
further order of this court, from giving notice 
to the plaintiff of a termination of the license, 
and from attempting to collect license fees 
or patent rent thereunder, on condition, "that 
the plaintiff deposit with the clerk of this 
court all moneys which shall become due un- 
der said license, according to the full patent 
rent reserved therein, on or before the tenth 
days of each and every January, April, July 
and October, * * * said moneys to be 
deposited by the clerk with the United States 
Trust Company, * * * on interest, to the 
credit of the suit, and subject to the order 
of this court" An injunction was issued in 
pursuance of such order, addressed to the de- 
fendant, enjoining such defendant as in the 
order directed; and, in performance of the 
condition prescribed in the order, and under 
a subsequent modification thereof reducing 
the rate of fees, the plaintiff has paid to the 
clerk of this court, from quarter to quarter, 
sums which, including the quarter ending on 
the 1st of October, 1870, amount to $76,793, 
which is now on deposit, at interest, as di- 
rected. 

The cause was brought to a hearing upon 
pleadings and proofs, and, in December, 
1S70, the decision of the court thereon, was 
made— Florence Sewing Mach. Co. v. Singer 
Manufg Co. [Case No. 4,8S4]— that the bill 
should be dismissed on two grounds— first, 
that no case was made appealing to the ju- 
risdiction of a court of equity, or requiring 
the interference of the court to determine 
the rights of the parties; and, secondly, that 
the relief sought by the bill could not be 
granted in a suit to which the Wheeler and 
Wilson Manufacturing Company and the 
Grover and Baker Sewing Machine Com- 
pany were not parties. The court, therefore, 
declined to pass upon the merits of the con- 
troversy, and the question whether the li- 
cense fee or rent payable by the plaintiff has 
been affected or reduced by the acts of the 
associated companies since the license was 
granted, remains wholly undetermined. Up- 
on the publication of the decision of the 
court, and before a final decree has been set- 
tled and entered, the plaintiff has applied 
for an order that the money paid to the 
clerk, and now on deposit as above stated, 
be repaid to the plaintiff; and, on the other 
hand, the defendant has made a cross mo- 
tion or application, asserting title to the 
money as in truth the proceeds of the use 
of the patents covered by the license, and 
profits timrte by such use by the plaintiff dur- 
ing the period in which the defendant has 
been, by the injunction of the court, restrain- 
ed of its legal right to revoke the license, and 



that, the plaintiff having failed to establish, 
in this suit, the right to a reduction of the 
rent or fee, the defendant is entitled, accord- 
ing to the just construction of the condition 
upon which the plaintiff took the injunction, 
to have the money paid over for the use and 
benefit of the defendant and the companies 
thus associated with the defendant, in sat- 
isfaction, pro tanto, of their claim to license 
fees while the court has held them in re- 
straint, and thereby protected the plaintiff 
in the use of their patents. 

The question presented by the circum- 
stances above detailed and by the motion of 
the parties respectively, is novel and embar- 
rassing. So far as we have derived aid from 
counsel, and so far as my examination has 
extended, it is without precedent The mon- 
ey was undoubtedly paid to the clerk, and 
made subject to the order of the court, in 
the expectation that the court would, in this 
suit, determine, by its final decree, upon the 
pleadings and proofs, whether the plaintiff - 
was still bound to pay the full license fees 
or rent reserved to the defendant and the 
other associated companies, or whether, on 
the other hand, the plaintiff was entitled to 
retain the license on paying the reduced rent 
which the plaintiff insisted was alone due, 
and in the expectation that the money, paid 
in, would thereupon be paid over to the de- 
fendant, for the use of the associated licens- 
ers, or would be apportioned between them 
and the plaintiff, according to such rights as 
were found to arise out of an adjudged re- 
duction of the license fee. 

The money paid in was the money of the 
plaintiff. However true it is, that it was the 
precise amount of the license fee reserved to 
the associated companies for the use of their 
patents, and, in a sense, may be the fruit or 
proceeds of the use of their property, pre- 
sumptively earned in such use, and even de- 
rived therefrom, by the plaintiff, by a use of 
their patents against their will, still, the 
money itself was the plaintiff's money, and 
the plaintiff, in paying it over under the or- 
der made upon a voluntary offer to pay it, 
did not admit for a moment that the money 
was due to the defendant and the other as- 
sociates, but was acting throughout in denial 
of their right, and was earnestly insisting 
that they were largely overpaid at the time 
the bill was filed; and the money was offer- 
ed to be paid, and was in fact paid, in con- 
fidence that the court would retain it, not 
suffering it to pass to the defendant, or to 
the defendant and the other companies, un- 
less it should be adjudged due under the li- 
cense. 

It is equally clear, that the defendant did 
not suppose, and could not suppose, that pay- 
ing the money to the clerk, ex vi termini, 
gave the defendant and the other associates 
a title to the money, or that, if the court 
should adjudge that the plaintiff's license 
fee had, by the acts of the defendant and 
the other associates since the license was 
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granted, been reduced to forty cents for each 
machine, the plaintiff would not be entitled 
to an order of the court, (after proper com- 
putation,) for the repayment to the plaintiff 
of the whole or of a considerable part of the 
money. To this may be added the further 
suggestion, that, if the court had decided 
the question between the parties on the mer- 
its either way, and the decree had been ap- 
pealed from, it cannot be doubted that the 
party appealing would have insisted that no 
order disposing of the fund should be made 
pending the appeal. 

The court having declined to determine 
the controversy on the merits, the plaintiff 
re-asserts title to the money, claiming that 
the purpose for which it was paid has failed, 
while the defendant insists, that, as the 
plaintiff has failed to establish a right to a 
reduction of the fee in this suit and by a de- 
cree herein, the defendant is entitled to the 
money, as prima facie due upon the face of 
the license, and that the condition, on which 
the restraint was imposed, should be con- 
strued, to mean, that the money should be 
paid to the defendant for the use of the as- 
sociates, if, in and by this suit, such right 
to a reduction was not decreed in the plain- 
tiff's favor; and that, to hold otherwise, is to 
lend the aid of the court to a great injus- 
tice, in this, that, but for the interfere^"* 
of the court by injunction, the plaintiff 
would have been, by revocation of the li- 
cense, prevented from using the patents, or 
would, by action, have been compelled to 
pay the associates the very money now in 
question. Obviously, this last suggestion as- 
sumes that the defendant could have suc- 
cessfully revoked the license, or have com- 
pelled the plaintiff to pay the whole rent 
originally reserved— the very claim which 
this court declined to determine, and which 
this court cannot now assume in the defend- 
ant's favor. Yet, it is equally obvious, that 
the consideration upon which the plaintiff 
offered to pay the money, and for which the 
plaintiff did pay the money to the clerk, has 
not wholly failed. The plaintiff did thereby 
obtain an injunction, and restrained the de- 
fendant from interfering with the use of the 
patented inventions, and from attempting to 
collect the license fee or rent, and did there- 
by secure to itself the uninterrupted use of 
the inventions and such profit as might ac- 
crue therefrom. 

In this conflict of claim, so peculiar and 
so complicated, the essential inquiries are- 
why was the monej$ paid to the clerk of this 
court?— what protection to the defendant was 
intended thereby?— what purpose was to be 
effected?— and, from the answer, it must be 
determined what equitable rights result from 
the payment 

The technical suggestion, that, because the 
money was paid in by the plaintiff, in the 
suit, it became so identified therewith, that, 
when the court declines to decide the merits 
and dismisses the suit, the money goes out 



of court with the plaintiff and ceases to 
be subject to any order of the court, save 
the formal order of repayment, is not quite 
satisfactory. There is, it is true, a species 
of logical sequence in the suggestion, but it 
largely overlooks the enquiries last above 
suggested and the equities which may result 
from the very facts, that the plaintiff offered 
to pay in the money in order to obtain the 
protection which the injunction gave, and 
that the defendant was required to submit to 
the restraint, suffer the uninterrupted use 
of the patents, and forego all attempts to 
collect the money; and the suggestion fur- 
ther assumes, that the money was subjected 
to no order of the court which does not, in 
this suit, determine the title to the license 
fees or patent rent and the amount payable 
from the plaintiff. 

The defendant and the associated compa- 
nies held the agreement of the plaintiff for 
the payment of the license fees stipulated 
therein. They also had the unquestionable 
right to terminate the license if the amount 
of fees actually due or accruing were not 
paid. The plaintiff was actually using their 
inventions for its own profit As to the 
company made defendant here the plaintiff 
was a foreign corporation, and could not be 
sued upon the agreement, for the collection of 
the money, in this district In this posture 
of the parties, the plaintiff, alleging that, at 
that time, the defendant and the other asso- 
ciates were overpaid, and claiming that the 
license fees had, by acts subsequent to the 
license, been largely reduced, asked that the 
defendant be put under injunction, forbid- 
ding the revocation of the license, which 
revocation was the clear legal right of the 
defendant, if the plaintiff could not estab- 
lish a right to a reduction, forbidding the de- 
fendant from bringing an action to collect 
the fees, which were as clearly due, as a 
legal right, if the plaintiff could not estab- 
lish the title to a reduction, and even restrain- 
ing the defendant from bringing an action 
to test the plaintiff's claim to a reduction. 
As a necessary incident, the plaintiff secured 
to itself the uninterrupted use of the licensed 
inventions and, what was deemed of great 
importance to the plaintiff, the opportunity 
to prosecute the litigation without hazard of 
losing the license, or losing any right to the 
money paid, if it established its right to a 
reduction. That is to say, the pla'ntiff 
would hold on to the license, whether right or 
wrong in the litigation, and not lose its claim 
to the money, if successful. For these by no 
means inconsiderable advantage? to the plain- 
tiff, and summary disadvantages wrought to 
the defendant, the plaintiff offered and ac- 
cepted the condition of paying the money to 
the clerk, subject to the order of the court 
To what end? Was it that the defendant 
should, by the vexy acceptance of the condi- 
tion and the payment of the money, gain 
any equivalent for the advantage gained by 
the plaintiff and the disadvantage wrought 
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to the defendant and the other associates? 
Was it that the money should be brought 
within convenient reach and be, by the very 
transaction, made subject to the defendant's 
-claim to license fees? 

Again, the plaintiff is* a corporation, pre- 
sumptively dividing its gains among its 
shareholders. No allegation is made here 
that it was not, nevertheless, perfectly sol- 
vent and able to pay all the fees which had 
.accrued, at whatever rate may be finally es- 
tablished, and it might not be assumed, as a 
presumption, that it would not be able to 
pay all that should accrue during the litiga- 
tion. But, on the other hand, the defendant 
had a right to insist, on behalf of the asso- 
ciates, that no risk whatever should, by the 
•action of the court, be cast upon them; that 
the plaintiff ought rather to be required to 
pay the money to them, in reliance on their 
solvency and ability to refund, if it should 
be determined that the license fee was re- 
duced; that the accruing quarterly pay- 
ments were very large and the duration of 
the litigation very uncertain; that the de- 
fendant and the other associates ought not 
to have their hands tied, and be restrained 
of the opportunity to test their legal rights, 
to find, after, it might be, years of litigation, 
that the plaintiff, (though without any fraud 
or dishonesty,) in the fluctuations and vicis- 
situdes which affect the prosperity of busi- 
ness of every sort, had become unable to pay 
the large arrears which would accrue if the 
defendant was right in the claim to the full 
license fees reserved. In this view of the 
subject, was not the defendant to derive 
some benefit from the payment of the money 
to the clerk, as a security and protection 
against the possible loss of what should be 
due at the termination of the litigation? The 
offer by the plaintiff, the condition imposed 
by the court on granting the injunction, and 
the paying of the money, ought not to be 
permitted to operate as a delusion. They 
were certainly not so intended. The pro- 
ceeding against the defendant was wholly in 
invitum. Some protection to it against the 
possible consequences of restraining the as- 
sertion of its alleged legal rights was intend- 
ed. A consideration was offered and accept- 
ed for the immunity granted, pendente lite, 
to the plaintiff. It is not the fault of the de- 
fendant that the plaintiff came into this court 
without a cause of action which warranted 
an appeal to the court, as a court of equity, 
or came into a court in which the relief 
could not be granted for want of necessary 
parties. For all the purposes of these mo- 
tions, the decision that the plaintiff did so 
come must be taken to be correct. The plain- 
tiff chose voluntarily so to come, and, so 
coming, subjected the money to the order of 
the court, for the protection and benefit of 
the defendant, who was in constant resist- 
ance of the plaintiff's endeavor. 

What, in equity, is the result? I cannot re- 
sist the conclusion, that the circumstances 



gave to the defendant an equitable lien upon 
the fund— not a lien created by the license — 
not a lien or title established by any decision 
that the whole fee or rent reserved by the 
license is payable— but a lien resulting solely 
from the paying in of the money for the" se- 
curity and protection of the defendant, and 
as the consideration upon which the plaintiff 
obtained and accepted an actual benefit, and 
placed the defendant at disadvantage and 
in a condition of risk or hazard. This pro- 
tection and security the defendant ought not 
to be required to relinquish, for the mere 
reason, that it turns out that (according to 
the views governing the decision the court 
has made) the plaintiff ought not to have 
come into this court at all in the form and 
manner it came, and had no case for any 
injunction. To order the payment of the 
money to the plaintiff, on the ground that, 
although the bill be dismissed, the merits are 
undecided, is to make the error the court 
were invited, by the offer of the plaintiff, to 
commit, the ground for accomplishing the 
precise injustice against which the condition 
of granting the injunction was intended to 
guard. The equities of the defendant seem 
to me analogous to the rights which would 
have arisen in its favor, if the condition of 
granting the injunction had been a pledge of 
money or other security for the payment of 
whatever sums might accrue to the defend- 
ant and the other associated companies pend- 
ing the injunction. If the pending suit 
ascertained and settled the amount due, the 
disposition of the money would be simple and 
convenient But it would by no means follow, 
that, if that litigation failed to settle the ques- 
tion on the merits, the pledge could be with- 
drawn, -the plaintiff having had the benefits 
of the injunction in the meantime. 

For these reasons, I conclude that the court 
ought not to order the repayment of the mon- 
ey to the plaintiff. The defendant has ac- 
quired an equity which arose not out of the 
license, nor out of the mere litigation of the 
questions raised by the bill of complaint, but 
out of facts arising after bill filed, and pro- 
ceedings collateral to the issues therein— pro- 
ceedings intended to be protective of the de- 
fendant, and conservative of the rights of the 
plaintiff. Such an equity has not been lost 
It can still be preserved and protected, and 
I think there is no want of power in the court 
to preserve and protect it 

It does not follow that the defendant is en- 
titled to an order that the money be paid to 
the defendant, as the amount, or on account, 
of license fees accrued, nor as payable ac- 
cording to the proper construction of the 
condition on which the injunction was grant- 
ed. That condition did not contemplate the 
disposition of the money except upon some 
ascertainment that the defendant and the 
other associated companies were entitled to 
receive from the plaintiff the whole or some 
part of the fees or rent reserved in the li- 
cense. Such ascertainment has not been 
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made, and, to direct the payment to the de- 
fendant, would, in substance, be, to deter- 
mine the question between the contestants, 
on this motion, which, on the pleadings and 
proofs in the suit, the court declined decid- 
ing. 

If, in fact, the condition prescribed in the 
order had been, that the plaintiff pay in the 
accruing fees or rent at the rate prescribed 
in the license, to be paid over to the defend- 
ant for the benefit of the associated com- 
panies, if the plaintiff should not prevail in 
the suit, then it might be regarded as a 
consequence consented to, and of which the 
plaintiff could not afterwards complain, but 
the order does not so read, and the submis- 
sion of the disposition of the money to the 
order of the court shows that that order must 
proceed upon some future ascertained right. 

What, then, shall be done with the money? 
If the court refuse an order for the payment 
to either of the parties, shall it remain on de- 
posit indefinitely? If I am correct in the 
views I have expressed, that question may, 
perhaps, be answered by another. Suppose, 
as a condition of granting the injunction, the 
court had required a pledge, as security, in 
terms, for the payment of whatever fees or 
rent should accrue and be of right payable 
pending the injunction, what would be done 
with the pledge, on the dismissal of the pres- 
ent bill of complaint? The plaintiff ought not 
to be permitted to withdraw the pledge. The 
defendant ought not to be permitted to ap- 
propriate the pledge, while the amount of 
fees or rent of right payable is in contest and 
undetermined. 

I admit that the case is novel, and the con- 
dition of the fund, and, perhaps, the relation 
of the court to the fund, is peculiar. But it 
seems to me that, until, in some appropriate 
proceeding, either at law or in equity, the 
question between the parties is determined, 
this court can make no order disposing of 
money now held for the defendant's security. 
Whether that determination shall be had in 
this court— whether the disposition of the 
money has not, by its payment to the clerk, 
been so submitted to its jurisdiction that such 
a determination may be had here, on grounds 
which were wholly inapplicable to the suit 
which was brought by the plaintiff— whether 
the defendant should proceed at law to estab- 
lish its right to rent or fees according to the 
terms of the license, and then apply, in a sum- 
mary form, for the order which would give 
effect to the deposit as a security for their 
payment— whether such an adjudication in 
any court of competent jurisdiction would 
not warrant such summary application— and 
whether the equitable lien which, in my opin- 
ion, the defendant has acquired, may be ex- 
ecuted by a suit in the nature of a foreclosure 
of any right or equity of the plaintiff— are 
questions upon which we are not here called 
upon to express an opinion. There is no 
doubt that, on the determination of the ques- 
tion in dispute, this court has power and ju- 



risdiction to give effect to the deposit of the 
money as a security and apply it as the rights 
of the parties may then require 
The motions snould be denied, 

BLATCHFORD, District Judge. The 
plaintiffs, licensees from the Grover and 
Baker Sewing Machine Company, the Wheel- 
er and Wilson Manufacturing Company, 
and the Singer Manufacturing Company, 
under patents held by those companies, filed 
the bill in this suit against the latter com- 
pany alone. The substance of it was, that* 
by reason of acts done by the licensers, 
the plaintiffs were, by the terms of their 
license, entitled to have the license fee of 
Hye dollars for each machine not exported, 
and two dollars for each machine exported, 
contracted to be paid by the license, re- 
duced to forty cents for each machine; that 
the plaintiffs, on such view, had everpaid 
the licensers by more than $5S,000, up to 
the filing of the bill; and that the licensers 
threatened, if the plaintiffs refused farther 
to pay -according to the rates specified in 
the license, to terminate the license, by no- 
tice, under a clause therein to that effect 
The plaintiffs offered, in the bill, to deposit 
with a receiver the future patent fees to 
accrue at the rates reserved in the license, 
as they should become due thereunder, "the 
said sums to be held by such receiver sub- 
ject to the order of the court, and to await 
the final decree in this suit" The bill aver- 
red, that the licensers other than the defend- 
ants, were, one of them a Connecticut cor- 
poration and the other a Massachusetts cor- 
poration, and they were not made parties 
because this court would have no jurisdic* 
tion over them, the plaintiffs being a Massa- 
chusetts corporation and the defendants a 
New York corporation. The bill prayed 
that the defendants be ordered to reduce 
the patent fee reserved in the license to forty 
cents for each machine, and to account with 
the plaintiffs for, and pay to them, the 
sums received by the licensers under the 
license, to which they were not entitled, and 
that the defendants be restrained from giv- 
ing notice, during the pendency of this suit, 
to the plaintiffs, of their option to terminate 
the license, and from attempting to collect 
patent fees from the plaintiffs, until the fur- 
ther order of the court. 

On the filing of the bill and after a hear* 
ing on notice, an order was made by the 
court, that an injunction issue restraining 
the defendants, until the further order of 
the court, from giving notice of a termina- 
tion of the license and from attempting to 
collect patent fees thereunder, on condition 
that the plaintiffs deposit with the clerk of 
this court all the moneys which should be- 
come due under the license according to the 
full patent fees reserved therein, quarter- 
yearly, as provided in the license, said 
moneys to be deposited by the clerk with the 
United States Trust Company in the city of 
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New York, on interest, to the credit of this 
suit, and subject to the order of this court 

When such order was presented to the 
"court to be settled and signed, it contained 
the following clause, which the court struck 
out before signing it: "And it is further or- 
dered, that, in case complainants fail to re- 
cover in this suit, they shall pay to the de- 
fendants an amount sufficient to make them 
receive seven per cent, per annum on the 
sum or sums paid to the clerk as herein 
directed, from the time of such payment or 
payments to the time when the injunction 
hereby ordered shall be dissolved, and that 
the same shall be added to and taxed in the 
costs to be taxed for the defendants." 

An injunction in conformity with this or- 
der as so settled and entered, was issued 
and served on the defendants. Subsequent- 
ly, the rates of payment were, for future 
machines, fixed, by order of court, at three 
dollars for each machine not exported, and 
one dollar for each machine exported, as 
being, by agreement of the licensers and 
the plaintiffs, the full license rates for fu- 
ture machines, if the plaintiffs were not en- 
titled to the reduction claimed by them. 
Under these orders the plaintiffs have paid 
to the clerk of the court the sum of $76,- 
793, which is on deposit, on interest, at 
the rate of 4 per cent per annum, in the 
United States Trust Company, to the credit 
of this cause, and subject to the order of 
this court 

Meantime the cause went to final hearing 
on pleadings and proofs. The conclusions 
of the court in the cause were: (1.) That 
the plaintiffs did not require the aid of a 
court of equity to exercise or maintain the 
rights asserted by their bill, but their reme- 
dies were complete, both offensive and de- 
fensive, without such aid, to resist an at- 
tempt to stop their working under the li- 
cense, or to defend a suit for license fees 
already paid, or to bring a suit to recover 
back license fees overpaid; (2.) That the 
relief asked could not be given without di- 
rectly affecting the two licensers who were' 
not made parties to the suit, and that, there- 
fore, it could not be given, as respected the 
defendants. On these two grounds, the con- 
clusion of the court was, that the bill must 
be dismissed, the merits of the controversy 
not having been considered or disposed of. 

The case being thus ready for tne entry 
of a final decree on such decision, the plain- 
tiffs now apply to the court for an order 
that the clerk pay to them the moneys so 
deposited by them with him, together with 
all interest which has accrued thereon. The 
defendants also apply for an order that the 
clerk pay to them such moneys and interest 

The court did not, by its decision, dispose 
of the merits of the controversy raised by 
the plaintiffs in their bill. So far as any 
action of this court is concerned in respect 
to such merits, the controversy is exactly 
where it was when the bill was filed, and 



before' the injunction was issued or any of 
the money was deposited. The object of 
depositing the money was to secure the li- 
censers against loss, in case the court should, 
on the merits, decide that the licensers were 
still entitled to fees at the license rates, and 
that the plaintiffs were not entitled to the 
reduction claimed. The money deposited 
was the plaintiff's money and continued to 
be such until the court should decide, on 
the merits, that the licensers were entitled 
to it under the license. To award the money 
now to the defendants would be to decide 
the merits in favor of the defendants. This 
the court has declared it cannot do in this- 
suit The case stands as if, as a condition 
of the granting of the injunction, the plain- 
tiffs had given a bond, with sureties, con- 
ditioned to pay to the defendants, if the 
court should, in this suit, decide, on the 
merits, that the licensers were entitled to 
them, the full license fees provided for by 
the license. On such a decision as has been 
made in this case, there could be no recovery 
on such bond. 

The view urged on the part of the defend- 
ants is, that the money was deposited sub- 
ject to the right of the plaintiffs to show af- 
firmatively in this suit a better title to it 
than the title of the licensers; that the 
money, when deposited, became, prima facie, 
the money of the licensers, subject to such 
right of the plaintiffs: that the plaintiffs 
have failed to establish such right; and that, 
therefore, the money must go to the defend- 
ants. This view is not sound. The money 
was deposited subject to the determination 
of the title to it It has not been estab- 
lished, on the merits, that the plaintiffs owe 
it to the licensers under the license. The 
title to it has not passed from the plaintiffs, 
and has not passed to the licensers or to the 
defendants. If it had been established in 
this suit that the plaintiffs owed it to the 
licensers, it would have gone to the defend- 
ants, on such determination. A contrary de- 
termination would have carried it to the 
plaintiffs by a title reposing on such deter- 
mination. 

The suggestion that the money was, under 
the order of the court, deposited with the 
clerk to the credit of the suit, and that, as 
the defendants have been successful in dis- 
missing the bill, they must, therefore, have 
the money, is not warranted by the action of 
the court The money was not deposited by 
the plaintiffs with the clerk to the credit of 
the suit, in the sense claimed, nor did the 
order of the court direct that it should be so 
deposited. It directed that the clerk should 
deposit the money with the trust company to 
the credit of the suit, meaning that the money 
should be deposited in the trust company in 
the name of the suit, so as to be easily iden- 
tified and drawn against So, also, the ac- 
tion of the court in striking out from the 
order, as proposed for settlement, the clause 
before referred to, indicates an intention to- 
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retain absolute control of the ultimate dispo- 
sition of the money, and an absence of inten- 
tion that a mere failure by the plaintiffs to 
recover in the suit should confer on the de- 
fendants any rights in respect of the money 
to be deposited. 

There is another view which is conclusive 
against an award at this time of the money 
or any part of it to the defendants. The 
court has held that it can make no decision 
on the merits between the parties to this suit 
without affecting and prejudicing the rights 
of the two co-licensers who are not made 
parties. It thus has decided that it cannot 
recognize the defendants as representing, in 
this suit, such two co-licensers. Therefore, 
it cannot now award to the defendants such 
share of the money as belongs to such two 
co-licensers, and it has no means of deter- 
mining, and no right to determine, in the 
absence of such two co-licensers, as parties 
to a controversy respecting the money, what 
such share is, and it cannot award such share 
to such two co-licensers, as long as they are 
not parties to such controversy. As re- 
spects such share of the money as might be- 
long to the defendants, the court cannot de- 
termine that question in the absence of the 
two co-licensors, any more than it can de- 
termine the merits of the suit in such ab- 
sence. Besides, it has decided that the in- 
terest and property of the three licensers 
under the license are essentially joint, and 
that it cannot, in this suit, settle their re- 
spective shares under the license. It fol- 
lows, that it cannot settle in this suit, as it 
now stands, the share of the defendants in 
the money in the court, so as to award to 
them that share. 

The case is not presented to the court in 
the view that the defendants are entitled 
to the whole or a part of the money as 
compensation for the damages sustained by 
them, or by the licensers, by the issuing of 
the injunction. If it were, it would be a 
sufficient answer to the claim to say, that the 
court could no more, in this suit, settle the 
amount of such damages, as respects the de- 
fendants, or their co-licensers, or all the 
licensers jointly, without the presence of 
such co-licensers, than it can settle the merits 
of the controversy without such presence. 
The interest of all the licensers under the 
license being joint, the defendants can have 
sustained no separable or severable damages 
through the operation of the injunction, 
which this court can ascertain or award, m> 
less it has all title licensers before it 

Thus far, the question only of the claim of 
the defendants to receive the money has been 
considered. But many of the views stated 
are equally conclusive against the claim of 
the plaintiffs now to be paid the money. It 
was deposited on the plaintiffs* own offer, to 
secure the licensers against loss, in case they 
were in fact entitled to fees at the license 
rates, and in case the plaintiffs were not in 
fact entitled to the reduction claimed. As 



the plaintiffs obtained, through and by means 
of the deposit of the money, as a condition 
precedent, the granting and continuance of 
the injunction restraining the defendants 
from terminating the license, and from bring- 
ing suit for the patent fees, and have gone on 
working under the license, and enjoyed the 
consideration for which the money was de- 
posited, the good sense of the transaction, and 
good faith towards all parties, require that the 
money should be regarded as having been 
deposited subject to a decision as to the title 
to it by a competent tribunal, whether this 
court or some other court To award it now 
to the plaintiffs, would be to decide the merits 
of the suit in favor of the plaintiffs. It has 
not been established that the plaintiffs do not 
owe it to the licensers under the license. Al- 
though it is still the money of the plaintiffs, 
because it was then* money when deposited, 
and the title to it has not passed to the de- 
fendants or the licensers, still it is subject, 
in the hands of this court, to the equitable 
claim and right, on the part of the defend- 
ants and the licensers, not to have it paid to 
the plaintiffs until it is properly established 
that the plaintiffs do not owe it to the licens- 
ers under the license. 

Under these views, the fund may be neld 
by this court, although brought into it as an 
incident of this suit, notwithstanding the suit 
is discontinued or the bill dismissed. It will 
be so held, subject to be disposed of on a 
proper application showing a state of facts 
demanding its disposition. It is not for this 
court to suggest in what tribunal, whether 
this or another, the adjudication as to the 
title to the money is to be made, or by what 
form of suit or proceeding, or what will be 
regarded by this court as sufficient warrant 
for disposing ultimately of the money. It 
can only declare, that it holds the money on 
the terms above stated, subject to the show- 
ing of a title to it by the plaintiffs or the 
licensers, as being or not being license fees 
due under the license. 

For these reasons, I am of opinion that 
the motions of both parties should be denied. . 

[NOTE. See Florence Sewing Much. Co. 
v. Grover & Baker Sewing Mach. Co., Case No. 
4,883-] 

FLORENS v. The SAItf KIRKMAN. See 
Case No. 8,65$. 
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The FLORENZO. 
[Blatchf. & H. 52.] i 
District Court, S. D. New York. Feb. 6, 1S23. 
Shipping — Registration op American Vessels 
—Act of Dec. 3i, 17^2— Purchase by Alien— 
Forfeiture— Subsequent Bona Fide Purchas- 
er— Prior LEvr by Sheriff. 
1. A bona fide purchaser of the whole interest 
in a vessel, subsequent to a forfeiture incurred 

i [Reported by Samuel £latchford, Esq., and 
Francis Howland, Esq.] 
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under the ICth section of the act of congress 
of December 31, 1792, (1 Stat. 295), by the sale 
or transfer to an alien of any interest in an 
American registered vessel, is not within the 
proviso of that section. That proviso relates 
only to persons who are joint owners of a vessel 
at the time of the commission of the act which 
produces the forfeiture. 
[Cited in U. S. v. Sixty-Four Barrels of Dis- 
tilled Spirits, Case No. 16,306; Harrington 

v. U. S., 11 Wall. (78 U. S.) 368.1 

2. Such a purchase will not prevent the for- 
feiture. The forfeiture takes place at the mo- 
ment of sale or transfer to an alien, and any 
subsequent judgment of forfeiture relates back 
to that time. 

[Cited in U. S. v. The Reindeer, Case No. 
16,144.] 

3. The title of the alien purchaser, if he ac- 
quires any, is divested eo instanti by the stat- 
ute, and he has left in him no interest which can 
be seized on execution. 

4. A levy on the forfeited property, under an 
execution against the alien, previous to the pros- 
ecution of the forfeiture, will not prevent the 
forfeiture. 

5. Whether previous possession by a state 
sheriff, under a fi. fa. issued by a state court, 
excludes the marshal from arresting and taking 
into his possession, under an attachment issued 
by this court, a vessel forfeited for a breach of 
the laws of the United States, quaere. 

[Cited in Riggs v. The John Richards, Case 
No. 15,132.3 

6. A forfeiture under the statute above cited 
does not avoid the lien of seamen and material 
men. existing at the time of forfeiture. 

[Cited in The Ranier, Case No. 11,565.] 

In admiralty. Various proceedings were 
taken against the brig Florenzo in the port 
of New- York, which were brought before the 
court upon the following pleadings: Two 
libels were filed on the 7th of September, 
1S27, by different parties of her crew, to re- 
cover wages earned on her last voyage. On 
the same day the court ordered these suits 
to be consolidated. Process of attachment 
was issued in them, returnable on the 25th 
of September, under which the vessel was 
arrested. A petition was subsequently filed 
by a material man, praying to be paid out 
of the proceeds of the vessel. There was no 
dispute as to the services rendered by these 
parties; and the amounts due to the libellants 
and to the petitioner were decreed to be paid 
them. 

The United States subsequently filed a libel 
of information against the vessel, claiming 
her condemnation and forfeiture to the Unit- 
ed States. The collector had previously seiz- 
ed the brig as forfeited under the provisions 
of the act of December 31, 1792 (1 Stat 287), 
entitled "An act concerning the registering 
and recording of ships or vessels," the 16tli 
section -of which enacts, "that if any ship or 
vessel heretofore registered, or which shall 
hereafter be registered as a ship or vessel 
of the United States, shall be sold or trans- 
ferred, in whole or in part, by way of trust, 
confidence or otherwise, to a subject or citi- 
zen of any foreign prince or state, and such 
sale or transfer shall not be made known in 
manner herein before directed, such ship or 
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vessel, together with her tackle, apparel and 
furniture, shall be forfeited." The manner 
of making known such sale or transfer is 
prescribed by the 7th section, and is by 
giving up the certificate of registry to be 
cancelled. The libel alleged a transfer of the 
Florenzo, in whole or in part, by way of 
trust, to an alien, within the meaning of the 
act, namely, to one Pettit, without making- 
known such transfer in the manner pre- 
scribed by the act, and claimed a forfeiture 
of the vessel, her tackle, apparel and fur- 
niture. 

Against the libel of the United States two- 
claims were interposed. One was put in by" 
Whitehead Cornell, as owner, alleging a bona 
fide purchase by him of the vessel on the 1st 
of September, 1S27, by a regular bill of sale* 
therefor, from George Marsden, her master, 
an American citizen, and at that time her 
registered owner, for $2,500, without knowl- 
edge or notice on the part of the claimant of 
any cause of forfeiture existing at the time. 
It was insisted for this claimant that Mars- 
den was the real owner in his own right, or, 
if not, that the claimant's case came within 
the proviso to the 16th section of the act 
referred to, which is, "That if such ship or 
vessel shall be owned in part only, and it 
shall be made to appear to the jury before 
whom the trial for such forfeiture shall be* 
had, that any other owner of such ship or 
vessel, being a citizen of the United States, 
was wholly ignorant of the sale or transfer 
to or ownership of such foreign subject or 
citizen, the share or interest of such citizen 
of the United States shall not be subject to 
such forfeiture, and the residue only shall be 
so forfeited." 

Upon the question whether the vessel be- 
longed to Pettit or to Marsden, it appeared in 
evidence, that in September, 1S26, the vessel 
was registered in the name of one Weathers- 
by, and in November, of the same year, in the 
name of Marsden; but Weathersby testified 
that he transferred the vessel and cargo, by 
a bill of sale, for $3,700, to one Arnold, who 
was a partner of Pettit, and an alien also, 
and that afterwards, at the request of either 
Arnold or Pettit, he made a bill of sale to 
Marsden, but that no part of the considera- 
tion moved from Marsden; and it was proved 
that he had not the means to purchase a 
vessel of the price of the Florenzo. Marsden, 
thougb cited to appear, could not be found r 
but it was proved by several witnesses that 
his statements as to his interest in the vessel, 
subsequent to her alleged purchase from 
Weathersby, were contradictory, he at one 
time alleging that he was her sole owner, 
at another time that he was part owner, and 
at another time that she belonged to Pettit 
and Arnold. Arnold testified that he and 
Pettit advanced money to Weathersby on the 
security of the brig and her cargo; that he 
afterwards, in October, 1826, by Weathers- 
by's consent, and with his advice, sold the 
brig, without the cargo, to Marsden, for 
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$2,500, and that Marsden paid him one-half, 
namely, $1,250, but whether Pettit received 
the other half he did not know; and that he 
had previously taken Marsden's note for 
$4,000, to be given up on payment of the 
.$1,250. The register in Marsden's name was 
in November. The bill of sale from Weath- 
ersby to Marsden was not produced on the 
trial. 

Upon the question of the bona fides of the 
sale from Marsden to Cornell, it was proved 
that at the time of the sale the brig was in 
the possession of the sheriff of New-York, 
under a fi. fa., to satisfy the claim of a judg- 
ment creditor of Pettit, and that the mate 
of the brig informed Cornell of the fact, who 
replied, "that it was nothing to him." The 
only payment made by him on the purchase 
was his promissory notes for $2,500, which 
were accepted by Marsden, to whom he was 
a stranger, without inquiry. Cornell pur- 
chased the vessel immediately on her re- 
turn from a long voyage, without examina- 
tion or inquiry into her condition, and with- 
out going on board of her. It was matter 
of consultation among the parties concerned 
in the sale and purchase, how the brig might 
be kept from forfeiture, and it was suggest- 
ed between them that a bona fide transfer 
to an American citizen might save her. 

The second claim was made by Samuel 
Candler, as a judgment creditor of Pettit 
He proved that on the 23d of August, 1827, 
he caused a writ of fi. fa., issued in his fa- 
vor on a judgment rendered in the supreme 
court of New- York for $5,501 08 against 
Pettit, to be levied by the sheriff of the city 
and county of New-York on the brig, as the 
property of Pettit He averred that the brig 
was then the property of Pettit, and was, 
as such, lawfully arrested and held by the 
sheriff under his fi. fa. at the time of her 
seizure by the United States marshal. It 
was insisted for this claimant, that the title 
acquired by the United States under a for- 
feiture, dated from the time of its comple- 
tion by a judgment of forfeiture by a com- 
petent court, and not from the time of the 
commission of the act inducing the forfei- 
ture; that, at all events, the United States 
could not usurp the possession of a vessel, 
already in the custody of the law under 
state process; and that it belonged exclu- 
sively to the state courts to decide whether 
the execution of the claimant could be sat- 
isfied out of the vessel or not 

Robert Tillotson, Dist Atty., for the Unit- 
ed States. 
George Brinckerhoff, for Cornell. 
Robert Sedgwick, for Candler. 

BETTS, District Judge. There is no con- 
troversy concerning the first libel pending 
against this vessel, and the claim of the sea- 
men and of the material man must be al- 
lowed. 

The second libel is filed by the United 



States. It claims a forfeiture of the vessel 
and of her equipments, for a violation of 
the act of congress of December 31, 1792 
(1 Stat 287), entitled "An act concerning 
the registering and recording of ships or ves- 
sels," the 7th section of which prescribes 
certain formalities in the transfer of Ameri- 
can registered vessels to aliens, which are 
not now in question, and the ICth section 
of which makes any transfer to an alien, by 
way of trust or otherwise, without the for- 
malities prescribed in the 7th section, a 
cause of forfeiture. The libel alleges a 
transfer of the vessel, in whole or in part, 
to one Pettit, an alien, in such manner as to 
cause her forfeiture within the meaning of 
the act 

Two claims are interposed: One on the 
part of Whitehead Cornell, who asserts that 
he acquired the vessel hy a bona fide pur- 
chase of her on the 1st of September, 1S27, 
from George Marsden, the then owner, and 
he produces a bill of sale in support of his 
title. Although the evidence is not in all re- 
spects free from doubt, yet I am satisfied 
the weight of it proves that Marsden was 
not at the time the owner of the brig in 
his own right, but that, being an American 
citizen, he took the nominal title in his 
name, to hold her in trust for Pettit, or for 
Arnold and Pettit, both of whom were then 
aliens. This brings the case within the 
words of the statute, and the vessel must 
be declared forfeited, so far as the claim- 
ant, Cornell, is concerned, unless he brings 
himself within the proviso to the l(5th sec- 
tion of the act It is plain, however, from 
the language of the proviso, that it applies 
only to the case of joint-owners of a vessel, 
one of whom admits an alien to an interest 
in the vessel, without the privity of his citi- 
zen co-owner. The substance of the provi- 
sion is, that if it appears that the other part 
owner was ignorant of the transfer to the 
alien, his share shall not be forfeited, but 
the residue only. He will not lose his in- 
terest in the vessel, by the misfeasance of 
his associates, to which he was not party 
or privy. Without this proviso, his interest 
would not be protected, because an absolute 
forfeiture of a vessel transfers the entire in- 
terest in her to the government, without re- 
gard to the claims of parties who did not 
participate in the cause of forfeiture. This 
is invariably so in respect to vessels confis- 
cated for violations of the revenue laws. 

Two things are necessary to protect the 
claimant under the proviso to the ICth sec- 
tion. First, he must be a part owner (The 
Margaret, 9 Wheat [22 U. S.] 421), and, sec- 
ondly, he must be such part owner at the 
time of the commission of the act which 
produces the forfeiture.- But the claimant 
makes title to the whole vessel. He does not 
allege that he acquired a share in her, which 
the proviso might protect from the forfeiture 
incurred, because of the ownership of an 
alien in common with him, but he claims 
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that lie is the bona fide owner of the entire 
vessel. In the second place, he does not al- 
lege any interest in the vessel at the time 
of the commission of the act which produced 
the forfeiture. He acquired his alleged title 
subsequently. Clearly, then, he is not pro- 
tected by the proviso to the 16th section, 
■even if he had proved himself to have been 
a bona fide purchaser, without notice of any 
cause of forfeiture existing at the time of his 
purchase. 

But there are forcible reasons to question 
the bona fides of the sale to Cornell. If he 
had not full knowledge of the situation of 
Pettit in respect to the brig, he had sufficient 
notice to put him upon his guard, and, if he 
then neglected to make proper inquiry, the 
law deals with his claim as if it were ac- 
quired with knowledge of the facts which 
reasonable inquiry would have disclosed. 
The Ploughboy [Case No. 11,230]; The Mars 
[Id. 9,108], Cornell and Marsden stand, 
therefore, in the same position before the 
•court, and the vessel must be decreed to be 
forfeited, so far as their rights are con- 
cerned. 

A second claim is interposed on the part of 
Samuel Candler. He alleges that he is a 
judgment creditor of Pettit, and that, at the 
time of the seizure of the brig by' the United 
States, she was in the lawful possession of 
the sheriff of the city and county of New 
York, under a fi. fa. issued on a judgment ren- 
dered in his favor by the supreme court of 
New York. 

It is not necessary, in this case, to decide 
whether the interest in the vessel which Pet- 
tit may have acquired was a subject of sei- 
zure and sale by the sheriff on a fi. fa. For, 
supposing it were, that will be of no avail, 
if the claim of title to the brig by the United 
States, from the time of the commission of 
the offence which caused the forfeiture, be 
upheld; for, in that case, all title, of what- 
ever nature, of all persons, which was not 
saved by the proviso, was divested out of 
them, and became vested in the United 
States. A judgment of forfeiture is neces- 
sary to effectuate the title of the govern- 
ment, but, when declared, it dates back, by 
relation, to the time of the commission of 
the offence, and consequently oven-ides all 
intermediate titles, however acquired. Against 
this general doctrine the position is taken, 
that where no specific mode of effectuating 
the forfeiture is prescribed by statute, it has 
no other effect than at common law, where 
the title to the thing forfeited does not be- 
come complete until judgment of forfeiture 
is pronounced by a competent court This 
is no doubt the common law doctrine, and 
the principle, to the extent above indicated, 
has the support of Judge Winchester, and of 
Ohief Justice Marshall, Mr. Justice Story and 
Mr. Justice Washington. U. S. v. The An- 
thony Mangin, 3 Cranch [7 U. S.] 356, note; 
U. S. v. 1,900 Bags of Coffee, 8 Cranch [12 U. 
S.] 398; The Mars [Case No. 9,10G]. These 



cases suppose that relation, being a fiction of 
law, should not be allowed to work an injury 
to any one, and therefore should not over- 
ride the title of an innocent purchaser inter- 
mediately acquired; that if the forfeiture, 
which must often be secretly incurred, be 
indissolubly attached to the property, so as 
to divest the title of a purchaser without no- 
tice, great injury would result to the com- 
mercial interests of the country; and that 
the mere attaching of a forfeiture as a pun- 
ishment to a statute offence, does not ex- 
clude the common law doctrine of forfeiture, 
unless the statute distinctly so provides. 

The weight of authority is, however, the 
other way (U. S. v. 1,9G0 Bags of Coffee, 8 
Cranch [12 U. S.] 39S; U. S. v. Grundy, 3 
Cranch [7 U. S.J 338), and the distinction be- 
tween forfeitures at common law and under 
a statute is established. The words of the 
statute are held to be imperative, making 
the forfeiture the necessary consequence of 
the offence, and dating its operation from 
the commission of the act The same doc- 
trine is laid down by the supreme court of 
this state. Fontaine v. The Phoenix Insur- 
ance Co., 11 Johns. 293; Kennedy v. Strong, 
14 Johns. 12S. The tenor of English adjudica- 
tions is to the same effect Roberts v. Weth- 
erall, 1 Salk. 223; Roberts v. Withered, 5 
Mod. 195; Robert v. Witherhead, 12 Mod. 
92; Wilkins v. Despard, 5 Term R. 112. It 
has been for years the settled construction of 
acts of congress which declare the absolute 
forfeiture of property as consequent to an 
offence committed therewith, that a judg- 
ment of conviction shall take effect, by rela- 
tion, as of the time when the forfeiture was 
incurred. U. S. v. 1,960 Bags of Coffee, 8 
Cranch [12 U. SJ 398; U. S. v. Grundy, 3 
Cranch [7 U. S.] 338. Congress has not seen 
fit to change or interfere with this construc- 
tion. Without, therefore, speculating upon 
what might have been the rule most con- 
sonant with equity when the question first 
arose, it is the duty of this tribunal, as the 
subordinate court, to administer the law as 
it is interpreted by the supreme court, and, 
accordingly, whatever property Pettit ac- 
quired in this vessel by the sale to him, was, 
because of his alienage, divested eo instanti, 
and was vested in the United States by force 
of the statute. I shall accordingly hold that 
no interest of Pettit subsisted in the brig, 
which could be the subject of levy and ar- 
rest under the execution of the claimant, 
Candler. 

It is further contended by the claimant, 
that the brig was in the custody of the law 
under the state process; that jurisdiction 
accordingly attached to the state court, to 
determine the legal effect of the execution 
and the character of the interest of Pettit; 
and that, to pursue the case in this court, 
would be to create a conflict between the 
judicial authorities of the state and of the 
United States. Under our system of federal 
and state governments, questions may arise 



FLOREKZO (Case No. 4,886) 



[9 Fed, Cas. page 320J 



rendering inevitable a conflict of judicial 
powers between tbeir respective judicatories. 
Each will sedulously avoid encroaching upon 
the jurisdiction of the other, and, if the dif- 
ficulty must be encountered, it will no doubt 
be met in a spirit of mutual forbearance and 
conciliation, and neither will attempt, ex- 
cept in most urgent extremities, to resist or 
counteract the authority of the other. When 
the same remedy may be had by litigant 
parties under either jurisdiction, there can 
be no occasion for any collision of powers, 
because the subject matter, if not transfera- 
ble from one court to the other, by way of 
error or appeal, will naturally be left to the 
disposal of the one first acquiring cognizance 
of it Such was the case of The Robert Ful- 
ton [Case No. 11,890]. The libel in this court 
was by material men, to enforce a lien on the 
ship for materials and labor supplied her in 
this port She was a domestic vessel, and 
the lien was one under a state statute. The 
vessel was held under a prior arrest for a 
like demand, by process from a state court 
There was no ceding to the authority of the 
state court, but the United States court de- 
cided in effect, that, as both tribunals were 
administering relief by virtue of the same 
law, the one first having possession of the 
subject matter could rightfully retain it 
There was, moreover, a special fitness in that 
case, in the forbearance of the federal court 
to interfere, inasmuch as, in the state tribu- 
nal, the property would be held sequestered 
for the common benefit of all lien creditors, 
whilst in admiralty the decree would have 
regard to no other parties than those liti- 
gant before the court That case does not 
in any aspect, supply a formula for the 
present one, the proceedings in the two tri- 
bunals being now diverso intuitu, not look- 
ing to a common purpose or a common 
method of attaining it In the state court, 
the proceeding seeks to satisfy an execution 
in favor of a single judgment creditor, out 
of the vessel, as being the property of a 
judgment debtor. In this court, the action 
demands the entire proprietorship of the ves- 
sel, under a title anterior to any supposed 
interest of the judgment debtor in her, which 
title is confirmed by an act of congress. 
Jurisdiction over this demand belongs ap- 
propriately to the United States court, and, 
if a suit were brought upon it in the state 
court that court if competent to take cogni- 
zance of it, would not be bound to do so by 
lending its support to the enforcement of a 
penal law of the United States. U. S. v. 
Lathrop, 17 Johns. 4. 

If the levy of a writ upon a vessel, under 
such circumstances, in a suit between indi- 
viduals, could retain in a state tribunal au- 
thority to pass upon the title to the vesesl 
as against the government, ah easy means 
might be afforded, not only of evading a 
punitive law of the United States, but also 
of counteracting the national polity, which 
exacts that ships enjoying the privileges of 



American bottoms shall be the property of 
American citizens. In the municipal tribu- 
nals, a ship might, in all respects, be dealt 
with as a chattel interest, in which an alien 
could have a right of property, and that in- 
terest might be pursued irrespective of the 
navigation laws; and the government, if it 
litigated there, might be subject to hindrance 
and embarrassment in enforcing the policy 
upon which its commercial regulations are 
founded. 

Moreover, the proceeding in the state court 
could not have prevented a different party 
from arresting the vessel in the same or in 
another court, or from taking her out of the 
possession of the sheriff by a writ of re- 
plevin or of detinue. The title or ownership 
was not in contestation under the levy. A 
purchaser under a sale on execution takes, 
by force of the judgment awarding the writ, 
no more than the interest of the defendant 
in the chattel. The judgment does not as- 
sume to determine that any legal interest of 
the defendant exists in the chattel. In the 
present case, the attachment of the vessel 
in behalf of the United States, on the claim 
of a full title to her, older in inception than 
the supposed interest of the defendant in the 
execution, creates no competition of jurisdic- 
tion between the two courts. A conflict of 
authority would only arise, in case the court 
out of which the execution issued should con- 
summate a sale under it, by ordering the ves- 
sel to be put into the possession of the pur- 
chaser. This case is in no position for such 
a procedure, and there is no legal impedi- 
ment to the arrest and condemnation of the 
vessel, as demanded by this libel. 

If the possession of property by a state 
sheriff, under a fi. fa., is to exclude the 
marshal from taking possession of it in exe- 
cution of the laws of the United States, it 
might be made the means of preventing the 
revenue laws, including the laws against 
smuggling, from being enforced against ves- 
sels or then 1 cargoes. An arrest by a sheriff, 
under state process, in behalf of a friendly 
creditor, might thus, by connivance, be 
made to exempt the guilty property from 
seizure under the process of this court This 
difficulty, however, does not arise in this 
case. The sheriff levied the execution on the 
23d of August, and, on the 31st, an informer 
gave notice to the custom-house that the brig 
had incurred a forfeiture. She was immedi- 
ately seized by the United States' officers, and 
has since remained in their charge. The 
sheriff proceeded to sell the cargo, but did not 
attempt to sell or hold the vessel. He made 
no objection to her passing into the custody 
of the marshal, and he now interposes no 
claim to her possesion. It may be inferred 
from this, that the execution is satisfied, or 
that the levy under it is abandoned, leaving 
the brig within the sole power of this court 
The claimant, by acquiescing in the seizure, 
by his notice to the customhouse, and by 
I putting in his claim here, is precluded from 
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questioning the jurisdiction of the court over 
the subject matter. ■ 

' I shall therefore decree the condemnation 
of the vessel. The claim of Candler must 
he dismissed, with costs. The seamen and 
the material man are first to have their 
riaims and costs out of the fund in court 
The forfeiture does not avoid their rights. 
Decree accordingly. 



Case 3STo. 4,887. 

The FLORIDA. 

[4 Ben. 452.] i 

District Court, S. D. New York. Jan., 1871. 

k Neutrality Acts. 
, The steamship F. was libelled as forfeited for 
an alleged violation of the 3d section of the 
neutrality act of April 20th, 1818 (3 Stat. 447). 
On the trial of the case, it was claimed, on he- 
half of the government, that the vessel and her 
cargo, consisting of arms and munitions of war, 
were really owned by agents of insurrectionists 
in the island of Cuba; that the vessel was to 
proceed with her cargo to Vera Cruz; that there 
vessel and cargo were to be transferred by the 
nominal owner to persons acting for such in- 
surrectionists; and that thence the vessel was 
to take the cargo to some point off the coast of 
Cuba, and land it on shore by the use of rafts 
made out of lumber found on board of the 
steamer, towed by a steam launch also found on 
hoard. Held, that such facts, if made out, did 
not establish a violation of the 3d section of the 
act of April 20th, 1818. The landing of a 
cargo contraband of war, on the shore of the 
country of one belligerent, at a point not block- 
aded, is not an act of hostility against the other 
belligerent 
[Cited in The Carondelet, 37 Fed. 802. Ap- 
plied in U. S. v. Trumbull, 48 Fed. 107; 
The Itata, 56 Fed. 517.] 

This was a suit against the steamship 
Florida for an alleged forfeiture incurred 
under the 3d section of the act of April 20, 
ISIS (3 Stat 447), in that she was fitted out 
to commit hostilities against the government 
of Spain. Francis Darr appeared as claim- 
ant of the vessel, and denied the allegations 
of the libel, and the cause was heard on 
pleadings and proofs. 

H. E. Davies, Jr., Asst Dist Atty. and J. 
B. Craig, for the United States. 
Beebe, Donohue & Cooke, for claimant 

BLATOHFORD, District Judge. Admib- 
tjng that persons acting as agents of the 
insurrectionary party in Cuba were the real 
owners of the vessel and her cargo of arms 
and munitions of war, and that the trans- 
action of the borrowing, by Darr from Cas- 
tillo, of the money wherewith the vessel and 
her cargo were purchased, was a sham, and 
that the vessel was to proceed with hey car- 
go to Vera Cruz, and there vessel and cargo 
were to be transferred by Darr, their nomi- 
nal owner, to persons acting for the insurrec- 
tionary party in Cuba, and that thence the 
vessel was to take the cargo to some point 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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off the coast of Cuba, and land it on* the 
shore by the use of rafts made out of the 
lumber on board, towed by the steam launch 
on board, through shallow water, to the 
shore, and that Darr and such real owners 
of the vessel and cargo had an intent to do 
all this in fitting out the vessel, and putting 
her cargo on board, still a violation of the 
3d section of the act of ISIS is not thereby 
made out A vessel fitted out with intent to 
do this, is not fitted out with intent to cruise 
or commit hostilities, within the sense of 
that section. If so, then every vessel fitted 
out to run a blockade, with a cargo of muni- 
tions of war, is necessarily fitted out, with- 
in the sense of that section, to commit hos- 
tilities against the .country whose forces have 
instituted the blockade. To land a cargo 
contraband of war on the shore of the coun- 
try of one belligerent, at a point not block 
aded, is no different an act in its quality 
of being an act of hostility against the other 
belligerent, from the running of such a car- 
go through a blockade into a blockaded port; 
and the latter act is no act of hostility 
against the blockading power. 

There is no satisfactory evidence that the 
vessel was furnished, or fitted out, or armed, 
or attempted to be furnished, or fitted out, 
or armed, with intent that she should be 
employed to cruise or commit hostilities, in 
the sense of the 3d section of the act, in the 
service of the insurrectionary party in Cuba, 
against the government of Spain. There is 
no evidence that she was intended to do 
anything more than transport her cargo to 
the coast of Cuba, and cause it to be landed 
there on rafts, by the aid of the steam 
launch on board. To do this was no viola- 
tion of the 3d section of the act, which is 
the one on which the libel is founded. 

The libel is dismissed. 



Case No. 4,888. 

The FLORIDA. 

[Blatchf. Pr. Cas. 327.] i 

District Court, S. D. New York. Feb. 26, 1SG3. 

Pkize— Violation op Blockade— False Destina- 
tion and Ownership. 

1. Vessel and- cargo condemned as enemy 
property, and for an attempt to violate the 
blockade. 

2. A false destination and- a false ownership' 
of the vessel were alleged on her papers. 

In admiralty. 

JBETTS, District Judge. The libel charges. 
that this vessel and cargo were captured as 
prize by the United States vessel-of-war Mat- 
thew Vassal* January 11, 1863, at sea, near 
Little River inlet, on! the coast of South Caro- 
lina. The prize was arrested in this* port, 
in the hands of the prize commissioners, by 
the marshal, on process of attachment* and- 

i [Reported by Samuel Blatchford, Esq.] 
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monition, February 2, 1863, and his return 
of the process, with certificate of due service 
and of public notice, was made and filed in 
court February 24, thereafter; whereupon, 
on motion of the district attorney, a decree 
of default was rendered against the prize and 
all persons interested therein. 

The proofs returned by the prize commis- 
sioners consist of depositions in preparatorio, 
given by the master and the mate of the ves^ 
sel, and also the ship's papers found on board 
of her at the time of her capture, identified 
by the testimony of the prize-master. 

The vessel, when arrested, was carrying 
the British flag, and had a certificate of Brit- 
ish registry, dated at Nassau, N. P., December 
4, 1862, to It. N. Menendez, of that place, in- 
dorsed January 2, 1863, as transferred to H. 
It. Saunders, of that place, merchant. The 
clearance was for Beaufort, N. C, then an 
open port, and the vessel was arrested while 
running into Little River inlet, a blockaded 
port on the North Carolina coast The master 
testifies that he was the owner of the vessel 
.and of all the cargo; that he bought the ves- 
sel in Nassau from the firm of Sawyer & 
Menendez, in December, 1S62, and she was 
delivered to him there by one of that firm; 
that he is a native of North Carolina, and 
resident in that state; from which he came 
to Nassau the same month; that he knew 
that the ports of North Carolina were under 
blockade, and that the one he was attempting 
to enter was so at the time of the capture; 
that his real voyage was from Nassau to any 
port of North Carolina he could get into, and 
thence back to Nassau; and that the vessel 
was American-built 

It is unnecessary to pursue the detail of tes- 
timony further. The adventure was a fla- 
grant, undisguised effort to break the blockade 
and carry on an illicit trade with the enemy, 
with property belonging wholly to an enemy, 
and under papers repuesenting a false desti- 
nation and a false ownership of the vessel. 

A decree of condemnation and forfeiture 
of the vessel and cargo is ordered to be en- 
tered. 



Case !Nb. 4,889. 

The FLORIDA. 

[4 Blatchf. 470.] i 

Circuit Court, S. D. New York. Oct. SO, I860. 

Collision— Doubt as to Vessel at Fault — Re- 
vision bi Cikcuit CoruT— Speed in 
East Rivek. 
1. Where, on an appeal, in a suit in rem in 
admiralty, for a collision, the question, on the 
proofs, was a close one, as to which vessel was 
in fault, this court refused to revise the deci- 
sion of the district court 
[Cited in The Maggie P., 25 Fed. 208; The 
Itockaway, Id. 770; The Parthian, 48 Fed. 

.i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



564; The Albany, Id. 565; Re Hawkins, 
13 Sup. Ct Rep. 527.3 

2. A speed of nine miles an hour, in the East 
river, in a crowd of vessels, is an unreasonable 

speed. 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, against the steamship Florida, to recov- 
er damages for a collision between her and 
the barge Owen Gorman, while the latter was 
in tow of the tug New York, in the East liver. 
[Case unreported.] After a decree for the 
libellant, the claimants appealed to this court 

John E. Burrill, Jr., for libellant 
Charles Donohue, for claimants. 

NELSON, Circuit Justice. The Florida had 
left pier No. 4 in the North river, and was 
bound for the Novelty Works, at the foot of 
Twelfth and Thirteenth streets, in the East 
river. The tug, with several barges in tow, 
the Gorman being the farthest from her on 
the larboard side, was also going up the 
East river, some distance ahead of the Flor- 
ida, the latter being somewhat nearer the 
New York side. The witnesses on the part 
of the barge insist, that when the Florida 
overtook the tug, although there was suffi- 
cient room on either side for her to have 
passed clear, she passed so near to the Gor- 
man that her wheel struck the stern of the 
Gorman and occasioned the damage com- 
plained of. The witnesses on the part of the 
Florida insist, that when she reached within 
some two hundred feet of the tug, the latter 
suddenly sheered towards the New York side 
and produced the collision. The question is 
a close one on the proofs, and I am not in- 
clined to revise the conclusions arrived at by 
the court below, which held the Florida in 
fault It appears that there was a sloop at 
the point of collision, between the Florida 
and the New York shore, and she had to 
pass between this vessel and the tug, and it 
may very well be that, in attempting to avoid 
the sloop, to which she was quite close, she 
unconsciously inclined towards the tug. The 
river, was, as usual, filled with vessels, and 
great care was necessary, in moving in any 
direction, to avoid a collision. The Florida 
was going, as admitted by her hands, at the 
rate of nine miles an hour, which, in the 
place, and under the circumstances, I am in- 
clined to think was an unreasonable speed 

Decree affirmed. 
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Case Kb. 4,890, 

FLORIO v. PEASLEE. 

[2 Curt 452.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1855. 

Customs Duties— Photest — Act Feb. 26, 1845. 

The act of congress of February 26, 1845 (5 
Stat. 727), requires the protest made on pay- 
ment of duties supposed to be illegally exacted, 
to be signed by the claimant, and his signature 
to another -distinct paper writing to which the 
protest is annexed by a wafer, not referring to 
the protest, nor in any manner making part of 
it, is not a compliance with the statute require- 
ment. 

[Cited in Bodart v. Schell, 33 Fed. 826.] 

[This was an action at law by Ignazio 
Florio against Charles H. Peaslee relating to 
the signing of a protest made on the payment 
of illegally exacted duties.] 

Mr. Griswold, for plaintiff. 
Mr. Hallett, Disk Atty., contra* 

CURTIS, Circuit Justice. At the trial of 
this case, which was an action to recover 
back duties alleged to be illegally exacted, 
the plaintiff offered in evidence a paper pur- 
porting to be a protest, but not signed. It 
was annexed by a wafer to an affidavit, 
which was signed and sworn to by one of the 
consignees, and both papers were annexed to 
the entry. I was of opinion at the trial, that 
this was not a sufficient protest, under the 
act of Feb. 26, 1845 (5 Stat 727), which re- 
quires "a protest in writing, signed by the 
claimant" I remain of the same opinion 
after consideration of the question, and of 
the argument submitted on behalf of the 
plaintiff. This is not a question of inter- 
pretation of the writing. If it were, the 
three papers would be considered as parts 
of the same transaction, and each might aid 
in interpreting the others. It is simply a 
question whether the protest was signed. I 
can no more take the signature of one of 
the consignees to the affidavit, to be a sig- 
nature of the protest, than I can take the 
signature of another of the consignees to the 
importers' oath on the back of the entry, or 
the name of the consignees' firm in the entry, 
to be a signing of the protest They all 
exist on papers attached together, but neither 
is there, as a signature of the protest Each 
is manifestly put on the paper for a distinct 
and particular purpose, and this purpose has 
no reference to or connection with the pro- 
test These signatures must have been there, 
and with the same intent, and answering the 
same end, if the protest had never been in 
existence. The plaintiff's counsel has given 
very good reasons for believing, that the want 
of a signature to the protest, under the pe- 
culiar circumstances of this case, could be of 
no practical importance. But it is a statute 
requirement, which I have not power to dis- 



i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



pense with, whether, in the particular case it 
be important or otherwise. The motion for a 
new trial is overruled. 
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Case No. 4,891. 

FLOWER v. PARKER et al. 

[3 Mason, 247.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1S23. 

GrABNISHMENT — JUDGMENT IN STATE OF SUSPEN- 
SION — Effect on Subsequent Suit 
for Same Debt. 
Judgment in a trustee process against the de- 
fendant as garnishee of the plaintiff, is no de- 
fence in a suit for the debt if the plaintiff in 
the original trustee process has, by his neglect 
to comply with the local laws, put his judgment 
in a state of suspension, so that execution can 
no longer issue upon it, and it cannot be re- 
vived by a scire facias. 
[Cited in Burnham v. Webster, Case No. 

2,179.] 
[Cited in Burnham v. Folsom, 5 N. H. 568; 
Whittier v. Wendell, 7 N. H. 259; Adams 
v. Filer, 7 Wis. 323; Wilbur v. Abbot 60 
N. H. 51; Rankins v. Goddard, 54 Me. 29.] 

Assumpsit. The cause .came before the 
court upon a statement of facts as follows: 

"At the January term of the court of com- 
mon pleas for the county of Suffolk and 
state of Massachusetts, one Silas P. Tarbeli 
and Joseph Eveleth, who were copartners in 
business, commenced an action, of assumpsit 
on an account annexed to the writ, against 
the said [William D.] Flower, as surviving 
partner of one Finley, and summoned said 
Parker and Stevens (who were then and are, 
now copartners) as the trustees of said 
Flower. At the time said writ was issued, 
said Flower was an inhabitant of, and resi- 
dent within, the city of New Orleans in the 
state of Louisiana, and has been so ever 
since. No service of said writ was ever made 
on said Flower, or any other person as his 
attorney, the return of the officer on the 
writ mentioning, that said Flower resided 
out of the state so that no service could be 
made upon him. The said writ was dated' 
November 19, 1817, and was served the same 
day on said [Ebenezer] ir arker and Stevens 
as trustees of said Flower, by reading the 
same to them. The said action was con- 
tinued "two years upon a suggastion, that the 
defendant was out of the commonwealth, 
and at the July term of said court of the 
next year, judgment on default was render- 
ed against said Flower, who had never ap- 
peared to defend said action nor any one for 
him. The said Parker and Stevens as trus- 
tees were also defaulted, and judgment was 
rendered in the usual form for the sum of 
three hundred and ninety dollars and twelve 
cents, damages, and costs taxed at ten dol- 
lars, to be levied on the goods, effects, or 

i [Reported by William P^ Mason, Esq.] 
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credits of said Flower in the hands or pos- 
session of said Parker and Stevens. It is fur- 
ther agreed, that said a'arbell and Eveleth 
never filed a bond in the clerk's office of the 
court of common pleas, or ever made any 
such bond, conditioned to repay to said Flow- 
er the whole, or any part of the amount of 
said judgment, within one year from the 
condition thereof, in case said Flower had 
brought an action thereon within said year 
against said Tarbell and Eveleth, and had 
obtained judgment for such repayment. It 
•is also further agreed, that said Tarbell and 
Eveleth have never taken out execution on 
the said judgment recovered against said 
Flower as principal, or against his goods, ef- 
fects, or credits in the hands of said Parker 
and Stevens as trustees. But said judgment 
has never been annulled or reversed by any 
process of error. It is also agreed, that said 
Parker and Stevens have never paid over to 
said Tarbell and Eveleth the amount of said 
judgment, or any part thereof, but still have 
in their possession property sufficient to re- 
spond the same and no more, if by law they 
are compellable so to do. The said Tarbell and 
Eveleth now claim to be creditors of said 
Flower, as such surviving partner, according 
to said judgment But said Flower denies 
that he owes to said Tarbell and Eveleth, or 
that he ever owed them, any sum of money." 

H. G. Otis, Jr., for plaintiff, contended, that 
the plaintiff was entitled to recover upon 
these facts. 1. The plaintiff is not bound by 
the judgment against him on the foreign at- 
tachment A judgment may be conclusive, if 
the court has jurisdiction, and its jurisdic- 
tion is always open to inquiry. The plaintiff 
was not a resident of Massachusetts at the 
time of the trustee process, and he never was 
amenable to the jurisdiction of the court of 
common pleas. He never appeared in the 
suit, and therefore was not bound by it 
[Mills v. Duryee] 7 Cranch [11 U. S.] 4S4- 
486; 1 Mass. 40T; 4 Mass. 303; 7 Mass. 439; 
S Mass. 274; 9 Mass. 46-^467; 12 Mass. 270; 
Kirb. 119; 1 Caines, 472; 5 Johns. 40; 8 Johns. 
197; 33 Johns. 204; 15 Johns. 121; 11 Mass. 
48S: 1 Camp. 163; 9 East, 194. 2. The judg- 
ment in the trustee process is not now bind- 
ing on the defendant I agree, it originally 
bound the property m his hands. But the 
plaintiff in that suit omitted to make it ef- 
fectual, by giving uie bonds required by law, 
so that he never took out execution and can- 
not now do it. No scire facias lies in his 
favour hy our laws. It lies o;dy where de- 
fendant lives within tne state, not where 
he lives without it The right therefore un- 
der the judgment in the trustee suit is gone 
for ever by the neglect of the plaintiff. Act 
1797, c. 50; 1 Mass. Laws, 555; Act 1783, c. 57, 
§ 1; 1 Mass. Laws, 140; Id. 164; Id. 464, § 6; 
15 Mass. 473; 16 Mass. 324. 

Morse & W. Sullivan, for defendants, con- 
tended, that the judgment in the trustee pro- 
cess bound both the plaintiff and defend- 



ants, and has still a subsisting judgment 
The plaintiff was a party. The service upon 
the trustee was service upon the principal, 
and the trustee might defend for him. This 
is not the case of a lien merely, but an at- 
tachment The judgment binds the property 
in the defendant's hands absolutely; and it 
may now be revived against liim. There is 
no reason, why a scire facias at common, law 
may not issue against him. There is no diffi- 
culty in framing it, so as to meet the case. 1 
Mass. 117; 3 Johns. 20, 86; 6 Term R. 1. 

STORY, Circuit Justice. The whole of 
this case turn upon the question, whether the 
trustee process, upon which Tarbell and 
Eveleth obtained judgment against the goods, 
credits, and effects of the plaintiff in the 
hands of the defendants, is now a subsisting* 
judgment, capable of being revived and en- 
forced against the defendant; if so, it binds 
the property in his hands; if not, then the 
plaintiff has a right to recover. The ques- 
tion turns principally upon the true construc- 
tion of the trustee act of this state (Act 1794, 
c. 65), sometimes called the "Foreign Attach- 
ment Act," and of the act of 1797 (chapter 
50), regulating the issuings of executions on 
judgments, against defendants living out of 
the state. It is not necessary to go into a, 
minute examination of the trustee act It 
is sufficient to say, that it authorizes a writ 
or process to be issued against the debtors 
of persons, who are not inhabitants of the 
state, and in case of judgment against the 
principal and trustee, whether they appear 
or not, the act in express terms declares, 
"that the goods, effects, and credits of the 
principal in the hands and possession of his 
trustee, &c. at the time such writ was served 
upon him or them, shall stand bound and be 
held to satisfy such judgment as the plain- 
tiff shall recover against the principal." The 
act further authorizes a trustee, having 
goods, effects, or credits of the principal in 
his possession, "to appear in his behalf and 
in his name, plead, pursue, and defend to 
final judgment and execution." In the pres- 
ent case neither the principal nor trustee ap- 
peared, and judgment passed against them, 
both, by default 

That the judgment personally binds the- 
plaintiff in this case, so that it can be revived, 
as conclusive against him, by a scire facias, 
or by action of debt, is more than I am 
prepared to admit, at the present moment. 
The judgments of no state courts can bind, 
conclusively, any persons who are not served 
with process, or amenable to their jurisdic- 
tion. No legislature can compel any persons, 
beyond its own territory, to become parties 
to any suits instituted in its domestic tri- 
bunals. If they voluntarily make themselves 
parties, that is quite a different business. 
But the principle seems universal, and is con- 
sonant with the general principles of justice, 
that the legislature of a state- can bind no* 
more than the persons and property within.- 
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its territorial jurisdiction. As to the plain- 
tiff, I should have difficulties in allowing this 
judgment to possess any validity, whatso- 
ever, binding him personally, or concluding 
any of his rights. But as to the defendant 
and the property attached in his hands, it 
is far otherwise. The judgment operated in 
rem, and created a lien, which the defend- 
ant had no authority to resist. Payment 
under that judgment would have been a 
good discharge to him from the debt, not 
merely in Massachusetts, but, upon principles 
of national comity, in any other place. 

The question then arises, whether the lien, 
thus created by the judgment in rem, has 
been discharged, or extinguished. If that 
judgment can no longer be enforced; if it 
is de facto defunct and cannot be revived; 
if in short there is no remedy now existing, 
by which Tarbell and Eveleth can obtain 
any satisfaction under it from the defend- 
ant; then it must be considered as dischar- 
ged, so far at least, as to revive the right of 
the plaintiff to assert his claim to payment 
of the debt, and to take from the defendants 
the trustee judgment, as a defence. 

This brings me to the consideration of the 
act of 1797 (chapter 50). That act provides, 
that in cases of judgments obtained by de- 
fault against defendants, who are absent, or 
are not inhabitants or residents within the 
state, "execution or writ of seisin shall be 
stayed and not issue forth, until the plain- 
tiff or demandant shall have given bond with 
one or more sureties in double the value of 
the estate or sum recovered by such judgment 
to make restitution, and to refund and pay 
back such sum as shall be given in debt or 
damages, or so much as shall be recovered 
upon a suit therefor to be brought within 
one year next atter entering up the first 
judgment, if upon such suit the judgment 
shall be reversed, annulled, or altered." No 
such bond was ever given by Tarbell and 
Eveleth, and consequently no execution ever 
issued on the judgment by default in the 
trustee process. If execution were now al- 
lowed to issue without giving bond, it would 
issue against the very terms of the act. If 
a bond were now given, it would be against 
the very spirit of the act, for such bond 
would be of no legal effect, as more than one 
year has elapsed since the first judgment was 
given, and it is only within that period that 
the plaintiff can bring a suit to reverse the 
first judgment. By the state laws (Act 1783, 
c. 57, § 1), if a party neglects for the space 
of one year, next after obtaining judgment, 
to take out execution, he is no longer entitled 
to it, but is put to his scire facias, and that 
scire facias must be served personally on the 
adverse party, or a copy left at his last and 
usual place of abode within the state, or if 
he was at no time an inhabitant or resident 
within the state, by leaving a copy with his 
tenant, agent, or attorney (Compare Act 1783, 
c. 57, with Act 1797, a 50, § 3). It has been 
suggested that these provisions may be ap- 



plied to the present case. But it is clear 
that they apply only to cases of judgments 
obtained by the ordinary process of our courts 
in suits at common law, where the adverse 
party is the original debtor, and not to the 
■extraordinary process of the trustee act The 
form of the scire facias contained in the act of 
1784 (chapter 28) shows the true construction. 
The form of executions and the scire facias 
against trustees under the trustee process 
are specially prescribed by the act of 1794 
(chapter 65). The sixth section of that act 
declares, that when any execution, issued 
under the act, (which embraces a capias 
against the principal, and a fieri facias 
against bis goods and estate, as well as a 
seizure of the property in the possession of 
the trustee) shall be returned not fully satis- 
fied, &c. &c. "the plaintiff may sue out against 
the trustees, &c. a scire facias in due form 
of law, requiring the defendants, in such 
writs of scire facias named, to show cause 
(if any they have), why judgment for the 
sums remaining unsatisfied should not be 
rendered against them." The scire facias is, 
by the very terms of the act, -to issue only 
upon an execution returned unsatisfied. If 
no execution has issued, a scire facias is un- 
provided for. The present judgment then 
is in a posture, in which no execution can 
issue upon it, without a revivor, for more 
than a year has elapsed since the rendition 
of the judgment No scire facias against 
the principal and trustees is provided for; 
and no scire facias, unless after execution 
issued, against the trustees. The judgment 
then so far as it respects the present defend- 
ant, as trustee, is in a state of legal suspen* 
sion, and can be no longer enforced as a lien 
or demand against him. 

It is suggested however that a process may 
be devised by analogy to a scire facias at 
the common law, by which the judgment may 
be revived. I know of no such process, nor 
of any authority in any of our courts to 
devise one for this purpose. The trustee pro- 
cess is an extraordinary and peculiar process, 
and not to be extended by implication. We 
may see from cases, like the present, the 
danger of attempting to give it effect against 
non-residents, at least beyond the boundaries 
(sufficiently large,) which the state laws have 
already prescribed. The state courts have 
confined their construction of the act to cases, 
substantially within its, purview. In Patter- 
son v. Patten, 15 Mass. 473, the court con- 
sidered it a sufficient bar to a scire facias 
against a trustee, that no execution had been 
sued out on the judgment 

The cases of Perkins v. Parker, 1 Mass. 
117,2 and Wood v. Partridge, 11 Mass. 488, 
are distinguishable. In neither of them was 
the process against a non-resident principal; 
and it does not appear that judgment in 
those cases were not in such a state, that an 
execution or scire facias might issue against 

2 See, also, Stevens t. Gaylord, 11 Mass. 265. 
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the trustees. If the present question had 
been directly litigated in the state courts, 
I should, as a point of local law, how to their 
decision, although it might not meet the 
entire approbation of my own judgment. As 
no such decision exists, my opinion is, that 
the lien by the judgment against the trustee 
is gone by the neglect of the plaintiff to 
give bonds and take out his execution in 
due season, to keep it in a state capable of 
revival. If hereafter it should be revived 
by any means devised by the ingenuity of 
the profession, my opinion is, that the re- 
covery in the present suit will constitute a 
sufficient defence to protect the defendant 
from a second payment Judgment for the 
plaintiff. 



FLOWERY (UNITED STATES v.). See Case 
No. 15,122. 

FLOYD (HOTCHKISS v.). See Case No. 
C,716. 

FLUES (DALLAS v.). See Case No. 3,544. 

FLUSHING & N. R. CO. (JOHNSON v.). See 
Case No. 7,3S4. 



Case No. 4,892. 

The FLYING FISH. 

[2 Gall. 373.] i 

Circuit Court, D. Massachusetts. May Term, 
1815. 

Prize— Goods Found on Enemy's Ship — Bring- 
ing in Officer of Captured Ship— Document- 
ary Evidence of Neutral, Character. 

1. All goods found on board of an enemy's 
ship, are presumed to be the property of the 
enemy, unless a distinct neutral character is 
impressed upon, and accompanies them. 

[Applied in The Lilla, Case No. S,34S.] 

2. It is a great irregularity for the captors not 
to bring in the master, or some principal officer 
of the captured ship, and this, combined with 
other circumstances, will sometimes induce a 
condemnation to the United States 

[Cited in U. S. v. The Lilla, Case No. 15,600.] 

3. Indulgence to captors, who had released the 
master from motives of compassion. 

4. If the shippers in a hostile ship neglect to 
put on board any documentary evidence of its 
neutral character, they will not be allowed the 
benefit of further proof. See The London Pack- 
et LCase No. 8,474]; The Frances, S Cranch [12 
U. S.] 348; The Betsy [Case No. 1,364]. 

[Cited in Shattuck v. Maley, Case No. 12,714.] 

This was the case of a British vessel [the 
Flying Fish (Coulson, master)] captured on 
a voyage from London to Trieste, by the 
private armed schooner David Porter, Fish 
commander. Though the cargo was very- 
valuable, there was no paper found on board, 
which declared its national character or pro- 
prietary interest The only papers produced 
were the ship's register, the manifest, co- 
cquets of the shipments, and bills of lading. 
The latter did not state on whose account or 
risk the shipments were made, and, with a 

i [Reported by John Gallison, Esq.] 



single exception of a consignment to order, 
they were all consigned to persons at Trieste, 
whose national character was not even sur- 
mised. 

G-. Sullivan and G. Blake, for captors. 



STORY, Circuit Justice (after reciting the 
facts). Under these circumstances, there 
can be little doubt, that the property must 
be deemed hostile. It is a general rule of the 
prize law, that all goods found on board of 
an enemy's ship, are presumed to be the 
property of the enemy, unless a distinct neu- 
tral character is impressed upon and accom- 
panies them. "Res in hostium navibus prae- 
su muntur esse hostium donee contr arium 
probetur." Locc. lib. 2, c. 4, n. 11; Gro. de 
J. B. lib. 3, c. 6, § 6; Bynk. Quest. Jur. Pub. 
lib. 1, c. 13; 2 Voet ad Pand. p. 115G, § S. 
If a neutral will ship his goods in an enemy's 
ship, he is bound to send with them such 
documents, as shall clearly evince their neu- 
tral character. If he neglect so to do, he 
justly incurs the penalty of forfeiture. Any 
other course would subject the prize tribun- 
als to endless impositions and frauds; and 
enable the enemy, by suppressing the docu- 
mentary evidence of his ownership, to ob- 
tain in all cases the benefit of further proof, 
and to evade the just rights of cruisers. In 
the present case, considering the number of 
shipments, it is almost incredible, that there 
should not have been some invoices and let- 
ters of advice on board; and it is quite as 
difficult to believe, that the whole cargo was 
neutral. The only possible explanation is 
that asserted to have been made hy the mas- 
ter, that the invoices and letters were trans- 
mitted by land to Trieste; and this, if true, 
affords an irresistible presumption of the 
hostile character of the cargo. 

Under these circumstances, I should not 
have felt the slightest hesitation in pronoun- 
cing a decree of general condemnation, if it 
had not been for a very great irregularity on 
the part of the captors. I refer to the omis- 
sion to bring in the master or mate of the 
Flying Fish. The only witnesses, brought in 
and examined on the standing interrosro- 
tories, were one seaman and the cook, neither 
of whom has spoken, nor could in the nature 
of things be presumed to speak, to the own- 
ership of the cargo. It is matter of sur- 
prise, that, at so late a period in the war, 
captors should have been so ignorant of their 
duty, as to suppose, that they were at liberty 
to discharge the officers of the ship, without 
any examination before the prize court; or 
so negligent, as to suppose every frivolous 
pretence would authorize them to omit it. It 
is an imperative rule of the prize court, that 
the master or other principal officer of the 
captured vessel, should be examined in pre- 
paratory, to testify to .the proprietary interest 
of the vessel and cargo. This rule, so indis- 
pensable to the regular execution of judicial 
authorities, is one of the last, which this- 
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court has been disposed to relax, since a 
reasonable time lias elapsed after the war, to 
enable the captors to understand the nature 
of their duties. . The rule is also enforced, in 
the most positive manner, by the president's 
instructions accompanying the prize commis- 
sion. The absence, therefore, of the regular 
evidence, cannot but awaken suspicion; and, 
in some, cases, would induce the court to ap- 
ply heavy penalties against the captors. Cases 
have even occurred in this court, in which 
this omission, combined with other circum- 
stances, has afforded such a conclusive pre- 
sumption of fraud, that condemnation of the 
property has been adjudged in favor of the 
United States. In the British prize courts, 
the omission has been reproved in a very 
severe manner, and sentence of condemna- 
tion has been withheld, even in the clearest 
cases, until it has been supplied, or satisfac- 
torily accounted for. The Speculation, 2 C. 
Rob. Adm. 293-296; The Anna, 5 C. Rob. 
Adm. 373, 385f, note a. 

The affidavits, brought in by the captors 
to account for this omission, disclose a very 
humane motive, but certainly form no legal 
justification or excuse. The master, or chief 
officer, ought to have been left on board of 
the prize, and it was a great irregularity to 
remove both of them. Taking it, however, 
as a case of compassion, I am disposed to 
adopt a more indulgent course, than I should 
otherwise have pursued. In no event should 
I have allowed further proof; for the owners 
of the property, whether neutral or hostile, 
had, by suppressing, or omitting to put on 
board, any documentary evidence "of prop- 
erty, completely forfeited all title to relief. 
The most, that could in their favor have been 
allowed, would have been to suspend a de- 
cree for a year and a day, to give opportuni- 
ty for proof of any misconduct on the part 6f 
the captors in dismissing the master. Hav- 
ing no doubt that the property in the present 
case belonged to British subjects, I shall 
condemn the whole as good prize to the cap- 
tors. 



FLYNN, Ex parte. See Case No. 2,086. 

FLYNN v. The FALCON. See Case No. 4,619. 

FLYNN (UNITED STATES v.). See Cases 
Nos. 15,123 and 15,124. 



Case 'No. 4,893. 

The F. MERWIN. 
[10 Ben. 403.] i 
District Court, S. D. New York. April, 1879. 
Costs. 
1. A libel having been dismissed with costs, 
the clerk taxed for filing and entering "claim," 
"answer," "appearance" and "consent" twenty- 
five cents each: Held, that the clerk was en- 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



titled to only ten cents each, and could not 
charge as for "making a record." 

„ 2. The clerk taxed five oaths at ten cents 
each, and five jurats at fifteen cents each: Held, 
that the charge for the oath did not include the 
jurat, and the charges were correct. 

3. A charge of $3 for the attendance of the 
clerk on the justification of sureties was cor- 
rect, as being a reasonable compensation for the 
service. 

4. A clerk's fee of fifteen cents for making 
up the costs on the bonding of the vessel was 
proper. 

5. A charge of §9.50 as for taking depositions 
by a commissioner was correct, although it ap- 
peared that the witnesses appeared before the 
commissioner and were sworn, and then by 
consent of the proctors the examination of the 
witnesses was written down, but not by the 
commissioner or in his presence, and the wit- 
nesses were then brought before him and sworn 
to the depositions, and he made the customary 
certificate. 

[Cited in Kelly v. The Topsy, 45 Fed. 487.] 

6. An item of $50 paid to a notary public for 
taking depositions was correctly allowed, al- 
though he was a clerk of the proctor of the 
claimant. 

7. The charge of $2.50 a day allowed to the 
marshal, by statute, for "expenses of keeping 
vessels," does not include wharfage, and a bill 
for wharfage paid by the marshal, for the ves- 
sel, while she is in his custody, can be properly 
taxed as a disbursement 

[This was a libel by the Newark Trans- 
portation Company against the schooner F. 
Merwin for damages resulting from a col- 
lision between the schooner and the steam- 
boat Novelty, in New York Bay. The steam- 
boat was adjudged wholly in fault, and the 
libel against the schooner was dismissed, with 
costs. Case No. 10,369.] 

W. R. Darling, for libellant 
R. H. Huntley, for claimants. 

CHOATE, District Judge. In this case, in 
which the claimants have obtained a decree 
dismissing the libel with costs, the libellant 
has appealed from the clerk's taxation. The 
clerk allowed twenty-five cents each for filing 
and entering "claim," "answer," "appear- 
ance" and "consent" The fee bill (Rev. St. 
§ 828) allows for "filing and entering every 
paper," ten cents. Libellant insists that ten 
cents only should be allowed for these items, 
and in this I think he is correct The addi- 
tional charge of fifteen cents appears to have 
been made under that clause of the fee bill 
which allows the clerk for "making any rec- 
ord" fifteen cents a folio, but there was no 
record made upon the filing and entering of 
these papers which is not fully and aptly 
described under the terms "filing and enter- 
ing." It is objected to the item for "con- 
sent," that no such paper was filed. The al- 
lowance of this item by the clerk indicates 
that he found such a paper on file, or evi- 
dence in his books that such a paper had been 
filed. Of course, if this was not so, the al- 
lowance of any fee therefor is improper. The 
same remark applies to the item of ten cents 
-for "entering order of approval," which is, 
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objected to on the same ground. The item 
for "drawing claim and stipulation" is cor- 
rect, if the papers were drawn by the clerk; 
otherwise not. The item "6 acknowledge- 
ments," twenty-five cents each, is correct, 
there appearing, by the record, to have been 
that number of acknowledgements. The 
charge for "5* oaths at 10 cents and 5 jurats 
at 15 cents," is objected to, on the ground 
that the fee of ten cents for administering an 
oath includes the service of the clerk in mak- 
ing the certificate of the administration of 
the oath— the jurat. I think the charge is 
correct. The fee bill allows ten cents for 
administering the oath. It allows fifteen 
cents for "making a certificate." The two 
services are distinct and are both here ren- 
dered. The item "attending on justification 
one day, three dollars," is also correct This 
is a commissioner's fee for a service rendered 
hj him in conformity with a general rule of 
the court requiring the testimony upon the 
justification of sureties to be taken before a 
commissioner. And it has been held that 
where the court calls on an officer of the 
court to render services, for which no fee 
is by law established, he is entitled to a 
reasonable compensation,— xne Alice Taintor 
[Case No. 196],— and the fee here charged is 
reasonable in amount and established by long 
usage. The item of fifteen cents for "making 
up the costs" on the bonding, is also proper. 
It became necessary for the clerk to make up 
for the parties a statement of the costs at 
that time and for this as a "certificate" or a 
"record" he is entitled to the fee. 

The item of $9.50 paid to the commissioner 
for taking depositions of witnesses, is ob- 
jected to, on the ground that the services thus 
charged for were not rendered by the com- 
missioner, that the witnesses were merely 
sworn before him, but that no such service 
was rendered. I understand the point to be 
that the witnesses were sworn before the 
commissioner and then by consent of the 
proctors for the two parties, the testimony 
was actually written down not by or in the 
presence of the commissioner, and the wit- 
nesses were afterwards brought before the 
commissioner and sworn to the depositions as 
made, and he made thereon his customary 
certificate. If this was so, I think the com- 
missioner was entitled to his regular fees for 
taking and certifying the deposition, in the 
absence of an express stipulation between 
him and the parties waiving the same in 
whole or in part The item of fifty dollars 
paid to the notary public Bowers for taking 
depositions is objected to on the ground that 
he was acting in the matter as clerk or aman- 
uensis for the claimants' proctor. It appears 
that besides being a notary he was also at- 
torney's clerk to claimants' proctor. It is 
claimed by libellant's counsel that the under- 
standing was that to avoid the expense of 
taking the depositions before a commissioner, 
they should be taken down by the proctors 
themselves and sworn before a notary; that 



In pursuance of this understanding, the libel- 
lant's proctor wrote down his examination, 
and claimants' proctor employed his clerk, 
who was also the notary, to write down his. 
There was, however, no written stipulation 
to this effect, and as the depositions were 
apparently taken by and sworn before the 
notary, and the parties do not agree that 
there was such a stipulation or understand- 
ing, the court cannot take notice of it. The 
fact that the notary happened to be the clerk 
of one of the proctors did not disqualify him* 
to act as notary upon the consent of the 
parties, nor disentitle him to his just fees 
therefor. This disbursement is duly vouched 
for and properly allowed. 

Objection is made to an item of $130.50 in- 
cluded in the marshal's bill, for "wharfage," 
on the ground that under Rev. St. §§ S23, 
829, no such charge is proper. Section 823 
provides: "The following and no other com- 
pensation shall be taxed and allowed to at- 
torneys * * * marshals * $ * except in 
cases otherwise expressly provided by law." 
Section 829 regulates the fees of the marshal, 
and contains the following clause: "For the 
necessary expenses of keeping boats, vessels, 
or other property attached or libelled in ad- 
miralty, not exceeding two dollars and fifty 
cents a day." It is insisted that this charge 
for wharfage is to be deemed a charge for 
an "expense of keeping" the vessel. Section 
823 refers in terms only to compensation, and 
not to expenses or disbursements of the offi- 
cer, incurred by him in the discharge of his 
duties. Section 829. however, does restrict, 
within certain limits, many of those items 
or kinds of expense and disbursements which 
the officer is likely to incur in the perform- 
ance of his duty, and actual disbursements 
beyond those limits must, of course, be dis- 
allowed, where they fall within the descrip- 
tion of the kind of expenses thus limited; 
but as to expenses and disbursements not 
provided for in section 829, and necessarily 
incurred by the marshal in the performance 
of the duties of his ofiice, I see nothing in 
either section to forbid his being reimbursed 
such expenses as without any legislation and 
upon general principles of law he would be 
entitled to, as for money paid out at the 
request and for the use of another. It ap- 
pears to me that the "expense of keeping," 
here referred to, is the expense which the 
marshal is put to in maintaining the actual 
custody of the vessel under his process, and 
that what he may have to pay for "wharfage" 
or the use of a berth for her to lie in, in 
safety, is not properly to be considered such 
an expense. The marshal as the actual cus- 
todian of the vessel, especially if the owner 
or master leaves her, would be bound to use 
reasonable efforts to protect the vessel from 
danger, while in his custody, as, for instance, 
to move her in case of fire, or to use proper 
endeavors to put out a fire. No express pro- 
vision is made for his taxing such disburse- 
ments, but I think that such disbursements 
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may properly be taxed, if reasonable In 
amount and necessarily incurred; and wharf- 
age belongs rather to this class of expenses 
than to the expense of "keeping" the vessel. 
This and the other small items in the mar- 
shal's bill are properly allowable, if duly 
vouched for. 

Let the costs be re-taxed in conformity 
with this opinion. 



F. MERWIN, The. See Case No. 10,369. 



Case No. 4,894. 

FOCKE et al. v. LAWRENCE. 

[2 Blatchf . 50S.] i 

Circuit Court, S. D. New York. Nov., 1S52. 

Customs Duties— Protest — Invoice Valuation 
as Dutiable Value— Place of Ship- 
ment axi) Purchase. 

1. A protest against the payment of duties 
must point out specifically the ^particular omis- 
sion or irregularity complained ~oi , or it will not 
be available in an action to recover back the 
duties. ' The doctrine of the cases of Pierson vl 
Lawrence [Case No. 11,158] and Pierson v. 
Maxwell [Id. 11,159] applied, to the protests 'in 
this case. . 

[Cited in Cornett v. Lawrence, Case No'. 

3,241; Wilson v. Lawrence, Id. 17,816; 

Crowley v. Maxwell, Id. 3,449.] . 
[See Bangs v. Maxwell, Case No. 841.] 

2. A collector is not bound to take the invoice 
valuation of goods, supported by the owner's 
oath on the entry, as their dutiable value. 

3. A collector is justified, in the absence of 
written notice of a different state of facts, in 
assuming the place of shipment of goods, as 
stated in the entry invoice, to be the place of 
their purchase, and the date of the invoice as 
the time of their purchase. 

[Approved in Crowley v. Maxwell, Case No. 
3,449.] ... 

This was an action [by Julius Focke and 
Francis Boult] to recover back an alleged ex- 
cess of duties and a penalty, paid to [Corne- 
lius W. Lawrence] the collector of the port 
of New York. A verdict was taken for the 
plaintiffs, subject to the opinion of the court 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant 

BETTS, District Judge. The plaintiffs, 
merchants of Liverpool, shipped at that port 
three invoices of iron, in March, April and 
May, 1849. They took the owner's oath up- 
on the invoices before the American consul 
at Liverpool, and swore that the iron was 
charged at the prices paid on actual pur- 
chase. On entry at New York, in May and 
June following, the invoice value was raised 
by the appraisers to the market prices of the 
iron at the dates of the Respective invoices, 
and duties were exacted by the collector on 
that valuation, with the addition of a penalty. 
The importers subjoined to each entry a writ- 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



ten protest against the additional duty. The 
language of two of the entries was, "claiming 
to enter the iron at actual and invoice cost" 
That of the third was, "claiming to enter it 
according to the sworn invoice." 

The case differs from that of Pierson v. 
Lawrence [Case No. 11,158], in this, that the 
plaintiffs were residents of Liverpool, and 
shipped the iron there on their own account 
Their contracts of purchase were made with 
the manufacturers in Glasgow, October 30th, 
and November 1st, 1848, for future delivery, 
and the iron was all delivered at Liverpool 
in March and April, 1849. The plaintiffs of- 
fered no evidence against the correctness of 
the appraisers' valuation, taking the time of 
shipment as the time of purchase. 

The plaintiffs urge, as in the case of Pier- 
son v. Lawrence [supra], in avoidance of the 
appraisement, First, that the invoice, verified 
by the owners' oath, is conclusive proof of 
the purchase-price of the goods; secondly, 
that the course pointed out by the acts of con- 
gress, to be pursued on the appraisement of 
imports at the custom house, was not con- 
formed to in this instance; thirdly, that no 
legal order to appraise was made. They also 
claim that the contracts , of purchase were 
entered into in October and November, 1S4S; 
that the increased valuation and the imposi- 
tion of the additional duty and penalty were 
all carried out at the custom house in obedi- 
ence to a circular from the secretary of the 
treasury, and not by regular appraisement 
and the observance of the requirements of the 
revenue acts; that a part of the purchase was 
in praesenti, the plaintiffs having the right 
to an immediate delivery of the iron; and 
that, in that respect, this case is distinguish- 
able from that of Pierson v. Lawrence, and 
from that of Pierson v. Maxwell [Case No. 
11,159], where the purchases were prospec- 
tive*. 

The plaintiffs proved, in this case,/tbat an 
advance in the price of iron at Glasgow took 
place between the dates of the contracts of 
purchase and the shipments of the iron, but 
there does not appear to have been any dis- 
tinct proof of the time or amount of that ad- 
vance, nor of the market value of the iron 
in Glasgow at the period of the contracts, 
otherwise than by the testimony of a broker 
resident at Liverpool. These facts are stated 
in this opinion,, not as the / basis of the judg- 
ment of the court, but that the case may ap- 
pear substantially as presented to the court 

Our decision is placed essentially upon the 
terms of the protests. The plaintiffs cannot 
go beyond or out of those, with their objec- 
tions to the exaction of duties. If they sup- 
posed that the officers of the customs had 
committed any irregularity in ascertaining 
the dutiable value of the iron, or if they de- 
sired more formal action on the part of the 
collector, the protests should have called his 
attention to the particular omission or irregu- 
larity complained of. In the case of Barker 
v„ Lawrence [Case No. 991], cited by the 
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plaintiffs' counsel, in which the duties paid 
were recovered because of an irregular ap- 
praisement, no question was raised by the de- 
fendant as to the sufficiency of the protest 

The presumption is, that the duties were 
levied according to law, and the collector Is 
not personally subject to an action unless he 
exacts them against the protest of the Im- 
porter, "setting forth distinctly and specifical- 
ly the grounds of objection to the payment 
thereof." Lawrence v. Caswell, 13 How. [54 
U. S-] 488. This is demanded by the statute, 
and it is a wise safeguard to a public func- 
tionary who exercises a very delicate and 
difficult trust, while it at the same time af- 
fords every reasonable protection to the 
rights of the importer. This court has re- 
peatedly expressed its purpose to adhere to 
the language and spirit of this requirement 
of the law; and, applying that provision to 
this case, it is clear to our minds, that the 
plaintiffs have not shown that the collector 
violated any right set up by their protests, 
and which was secured to them by law. 
The protests import that the plaintiffs 
claimed the invoice charges to be conclusive 
evidence of the purchase-price and market 
value of the goods, but they give no intima- 
tion to the collector that the purchases were 
at a time different from the dates of the in- 
voices, or that the market prices at the 
periods of purchase were different from what 
they were at the times of the shipments or at 
the dates of the invoices. 

It is a great misapprehension to suppose 
that the collector is bound to take the entry 
of goods at the valuation of the invoice, sup- 
ported by the owner's oath. His duty is 
directly the contrary. The 16th section of the 
act of August 30, 1S42 (5 Stat. 503), directs 
the collector to cause goods subject to ad va- 
lorem duties to be appraised, and specifically 
enacts that it shall be the duty of the "ap- 
praisers, or of the collector, by all reasonable 
ways and means in their power, to ascertain, 
estimate and appraise the true and actual 
market value and wholesale price of the 
goods, at the time purchased, and in the prin- 
cipal markets of the country whence the 
same shall have been imported into the Unit- 
ed States, "any invoice or affidavit thereto to 
the contrary notwithstanding." To enable 
the importer to avoid the penalty of twenty 
per cent., when the appraisement exceeds the 
invoice value by ten per cent, the eighth sec- 
tion of the act of July 30, 1846 (9 Stat. 43), 
permits the importer to make an addition to 
the entry price. That provision goes upon 
the assumption that the invoice price in no 
way determines the value of the goods. 

If the plaintiffs were entitled to enter the 
goods at their market value at the place 
where purchased (Maxwell v. Griswold, 10 
How. [51 U. S.] 242; Greely v. Thompson, Id. 
225), still, the collector was not bound to 
know that the place of the purchases was 
different from that of the shipments, nor, 
more especially, that the times of the pur- 



chases were different from the dates of the 
invoices, unless he was expressly notified of 
such facts by the protests. It does not ap- 
pear that he or the appraisers had any notice 
whatever of such facts. A verbal notice 
would be of no avail, even if the court might 
be authorized to imply one, for the plaintiffs 
would be excluded from all advantage under 
it by the express provisions of the act of Feb- 
ruary 26, 1845 (5 Stat 727), whicli require it 
to be in writing. 

We adhere to the judgment rendered in this 
case at the last term, finding that the plain- 
tiffs, by their protests, point to no fact which 
in law can invalidate the appraisement, and 
also that, by the entries and the invoices, the 
collector was justified in taking the place and 
times of shipment as those of the purchases 
of the goods in question. 

Judgment for the defendant 
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FOGARTX v. GERRITY, 

[1 Sawy. 233; 4 N. B. R. 450 (Quarto, 148); 5 
Am. Law Rev. 163.] i 

District Court, D. California. July 23, 1870. 

Residence ou Place op Business Most be "With- 
in District to Give Court Jurisdiction. 

Where a petition had been filed against cer- 
tain parties praying that they be adjudged bank- 
rupts, aud on the return day they appeared and 
with their own consent were so adjudged; and 
subsequently another creditor moved the court 
to dismiss the proceeding on the ground that the 
bankrupts had never resided or carried on busi- 
ness in this state: Held, that the court was 
without jurisdiction and that the proceedings 
should be vacated and set aside. 
[Explained in Re Bergeron, Case No. 1,342. 
Cited in Re Mendelsohn, Id. 9.420; Re Jo- 
nas, Id. 7,442; Re Austin, Id. 662; Re 
Donnelly, 5 Fed. 786; Allen v. Thompson, 
10 Fed. 124.3 

[In bankruptcy. In the matter of Edward 
Fogarty and James Gerrity.] 

J. Naphtaly, for petitioning creditor. 

HOFFMAN, District Judge. On the twen- 
ty-seventh of May, 1870, a petition was filed 
on behalf of I. D. Fish & Co., of New York, 
praying that the above named parties be 
adjudged involuntary bankrupts. On the re- 
turn day of the order to show cause the 
alleged bankrupts appeared and consented 
to the adjudication, which was accordingly 
made and the matter referred to the regis- 
ter. 

A motion is now made on behalf of one 
P. D. Casey, an attaching creditor, that the 
adjudication be set aside and all proceed- 
ings in bankruptcy vacated on the ground 
that the court has no jurisdiction over the 
case. 

In support of this motion vai'ious affida- 
vits were read, from which it clearly ap- 

3 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 5 Am. Law. 
Rev. 163, contains only a partial report.] 
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pears that the alleged bankrupts have never 
conducted any business -within this district, 
nor had any place of business established 
therein as distinct from their place of resi- 
dence. That they reside in the state of New 
York, where they have a notorious place of 
business, and that they arrived in this city 
about April 12, 1870, some six weeks prior 
to the filing of the petition against them. 
On this state of facts it is evident that this 
court would be without jurisdiction to en- 
tertain a petition in voluntary bankruptcy 
presented by the bankrupts. By the 11th 
section of the bankrupt act [14 Stat. 517], 
a debtor desirous of availing himself of the 
provisions of the act, is required to apply 
by petition "addressed to the "judge of the 
judicial district in which such debtor has 
resided or earned on business for the six 
months next preceding the time of filing 
such petition, or for the longest period dur- 
ing such six months." Under this and a 
somewhat similar clause, in the act of 1841 
[5 Stat 440], the district courts have fre- 
quently declared themselves without juris- 
diction to entertain the petition, make an 
adjudication or grant a discharge where it 
appeared that the application had not been 
addressed to the judge of the proper dis- 
trict 

In the Case of Kinsman [Case No. 7,S32], 
the late judge of the southern district of 
Xew York, the objection appears to have 
been made on the part of creditors. 

In the Case of Little [Case No. 8,391], the 
discharge of the bankrupt was opposed by 
creditors, and refused; the court declaring 
that "the question, whether the petition was 
filed in the proper district was a question 
of jurisdiction." The discharge was refused 
"for want of jurisdiction in the -court to 
grant it" In another case, the register to 
whom the matter was referred, of his own 
motion, after examination of the petitioner, 
refused to adjudicate, for the same reason, 
and his decision was sustained by the court 
In re Magie [Id. 8,951]. 

In the Case of Walker [Case No. 17,061], 
a creditor filed a petition similar to that 
preferred in the case at bar, to vacate all 
proceedings in the cause, for want of juris- 
diction, averring that the bankrupt had 
not resided in the district for the greater 
part of the six months next preceding the 
filing of the petition. The court (per Low- 
ell, J.) held, on the facts, that the residence 
was established, but no doubt seems to have 
been entertained, that if the facts had been 
otherwise, the prayer of the petition must 
have been granted. 

The thirty-ninth section, on which pro- 
ceedings in involuntary bankruptcy are 
founded, does not, like the eleventh section, 
designate the district judge to whom the pe- 
tition of the creditor shall be addressed. It 
provides, that "any person residing and ow- 
ing debts aforesaid, who, after the passage 
of this act, shall— (the -various acts of bank- 
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ruptcy are then enumerated, and the sen- 
tence continues)— shall be deemed to have 
committed an act of bankruptcy, and sub- 
ject to the conditions hereinafter prescribed, 
shall be adjudged a bankrupt on the petition 
of one or more of his creditors," etc. 

The succeeding section provides, that "up- 
on the filing of the petition authorized by 
the next preceding section, if it shall appear < 
that sufficient grounds exist therefor, the 
court shall direct the entry of an order," etc* 

The. forty-first and forty-second sections 
provide for further proceedings, and for the 
final adjudication, that the debtor is a bank- 
rupt These proceedings are to be taken in 
the court in which the creditor's petition has 
been filed; but in which of the district courts 
the petition is to be filed, the act does not 
to. terms declare. It cannot I think, be con- 
tended that any of the district courts, at the 
election of the creditor, can entertain the 
petition; for, in such case, it might be filed 
and the debtor cited to appear in a remote 
district, where he has never resided nor car- 
ried on business; where he has no property, 
and where none of his creditors live. The 
inconveniences, and the opportunities for 
collusion which would thus be presented, 
make it evident that such could not have 
been the intention of congress. 

It may, with more plausibility, be urged 
that the court to which the petition is to be 
presented, is the court of the district in which 
the act of bankruptcy has been committed. 
But the objections to this construction are 
insuperable. The alleged act of bankruptcy 
may have been committed in a district where 
neither the debtor nor any of the creditors 
reside or carry on business. It may have 
been done by the debtor while temporarily 
passing through a district remote from his 
residence or place of business, or even while 
traveling through various districts. To com- 
pel him to appear to answer before the court 
of the district in which he happened to be 
when the alleged act was committed— to 
oblige all the creditors whose places of resi- 
dence may be distant, to appear before the 
same tribunal, to appoint an assignee in 
that district to take possession of the prop- 
erty, no part of which might be found within 
it, would be productive of intolerable hard- 
ships and vexations. 

Moreover, if the jurisdiction to entertain 
the petition is deemed to be given exclusively 
to the court of the district where the act of 
bankruptcy has been committed, cases might 
often occur where no court would have juris- 
diction. For the fraudulent payment, gift 
sale, conveyance or transfer might have been 
made out of the limits of any district; as 
for example by a passenger on a voyage by 
sea to or from this place and an eastern port 

The fifth clause of section 39 numerates as 
an act of bankruptcy the making of any as- 
signment, gift, sale, etc., of estate, property, 
rights, etc., either within the United States 
or elsewhere, with intent to hinder, delay 
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or defraud creditors. Under the construction 
we are considering no court could take .iuris- 
-diction of an act of bankruptcy of this de- 
scription if committed without the limits of 
the United States. 

That this construction of the act was not 
■contemplated by the supreme court, is evi- 
dent from the language of the sixteenth or- 
der in bankruptcy. It provides that where 
two or more petitions shall be filed against 
the same individual in different districts, the 
first hearing shall be had in the district in 
which the debtor has his domicil. 

If petitions could be filed only in the court 
of the district in which an act of bankruptcy 
bad been committed, the general order re- 
ferred to would afford no means of determin- 
ing in which court the first hearing should 
be had. The terms of this general order in- 
dicate that where several petitions are filed 
against a debtor, one of them at least will 
have been filed in the district of his domicil, 
and it may fairly be inferred from the tenor 
of the order that the supreme court under- 
stood that proceedings against a debtor to 
procure an adjudication of involuntary bank- 
ruptcy, were like those instituted by him- 
self to obtain an adjudication of voluntary 
bankruptcy, to be had in the court of the 
district in which he has resided or carried 
on business for the preceding six months, or 
for the longest period thereof. And this con- 
struction seems not only reasonable, and less 
objectionable than any other which can be 
suggested, but most in accordance with the 
other provisions of the act. 

It has been said that the scope and purpose 
of the thirty-ninth section are to oblige in- 
solvent debtors to take the benefit of the 
"bankrupt act, and thus to insure an equal 
distribution of their estates under its care- 
fully framed provisions. Bump, Bankr. 128, 
and cases cited. 

By the thirty-ninth section he can be com- 
pelled to do what by the eleventh he is per- 
mitted and invited to do. The fact that in 
one case the adjudication is demanded by a 
creditor, and in the other is asked for by 
the bankrupt, ought not reasonably to affect 
the determination of the question as to what 
tribunal has jurisdiction over the case. The 
only case cited where the question we are 
considering has arisen, is that of In re Palmer 
[Case No. 10,680], in the southern district of 
New York. In that case the debtor, against 
whom a petition had been filed in the south- 
ern district, resided and carried on busiucss 
in the northern district of New York. T3ie 
learned judge of the southern district dis- 
missed the proceedings for want of jurisdic- 
tion. 

It is urged, that inasmuch as the bankrupt 
has assented to this proceeding, the objection 
cannot be raised by a creditor who has inter- 
vened. But consent cannot give jurisdiction 
—and that the question is one of power and 
jurisdiction in the court is evident— nor can it 
make any difference whether the proceeding 



is voluntary or involuntary bankruptcy. 
In the one case the petition is filed by the 
bankrupt, and in the other by a creditor. 
But in either case it must be addressed to the 
court authorized by law to take cognizance 
of the case, and to none other. Nor can it 
even be said in this case that the parties 
have submitted to the jurisdiction. One 
creditor has invoked it, and the bankrupts 
have not objected. But all other creditors 
are parties to and bound by the proceeding. 
If it be sustained, their ordinary remedies 
against the debtors will be suspended— the 
whole of his property will pass into the hands 
of an assignee, and they will be obliged to 
come into this court to prove their debts, en- 
force their liens, adjust their accounts, and 
receive the dividends— and their unsatisfied 
claims may be forever barred by the dis- 
charge of title bankrupt. 

They have, therefore, a clear right to be 
heard, and to resist the proceeding, on the 
ground, that the court is without jurisdiction. 
My opinion is, that, under the facts of the 
case, the court has no jurisdiction, and that 
the adjudication and other proceedings in 
this cause should be set aside and vacated. 
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FOGERTY v. PRATT et al. 

[2. Hall, Law J. 238.] 

District Court, D. Pennsylvania. Jan. 6, 
1809. 

Seamen — Liability for Loss by Negligence — 
Limitation on Duty of Obedience. 

CL. Where the mates and crew of a vessel 
discharge ballast into a lighter or barge so care- 
lessly as to load her on one side, and cause her 
to sink, they are liable to the owner for the 
loss.] 

[2. Mariners are not required to obey all or- 
ders unconditionally; but it is their right and 
duty, when they believe that work is being done 
in an improper or dangerous manner, to call 
their officers' attention thereto, and remonstrate 
with them. If they fail to do so, they are lia- 
ble with the officers for a resulting loss.] 

[3. When the fault or negligence is not clear- 
ly fixed "on any particular one connected with 
the ship, all must contribute in the ratio of 
wages.] 

In admiralty. 

Mr. Peters, Jr., for complainant 
J. Ingersoll, for respondents. 

PETERS, District Judge. At Norfolk in 
Virginia, the ship was discharging stone 
ballast A fiat bottomed scow was used as 
a lighter to convey the ballast to the strand. 
Tne ballast was thrown into the scow from 
buckets, in which it had been hoisted out 
of the hold. These were borne to and off 
the side of the ship;- both mates, at times, 
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Assisting. They *were discharged into the 
scow lying alongside at random, and their 
contents left to find their own position in 
the scow, or part to fall into the sea, as 
chance directed. No pains or care were 
taken to trim the scow, which had a oon- 
siderable list towards the ship's side, and 
was so left, with about six inches free-hoard, 
when the mate, second mate and all hands 
went to dinner. After their meal, they pro- 
ceeded to discharge the ballast in the mode 
which had been previously pursued. Three 
buckets being (after dinner) emptied into 
the scow, she began to take in water; and 
not till then did the mate (who commanded 
in the captain's absence) direct measures to 
be taken for trimming the ballast in the 
scow, though a hand might have been spared 
for that purpose from the commencement 
of her lading. She went down and was lost 
soon after the discharge of the third bucket 
The mate's idea was that the scow, before 
any danger occurred, could be turned round 
so that the off side might receive more 
ballast, and settle her on an even bottom. 
He viewed from time to time her situation; 
and so did the second mate, and most, if 
not all, of the crew, though generally en- 
gaged at the tackle fall. No apprehension 
of danger was expressed on going to din- 
ner, or at any other time, by any person. 
.The second mate and some of the crew 
who were witnesses (under releases, from 
claim of contribution) now declare, that the 
scow was injudiciously laden, and that a 
hand should have been kept in her constant- 
ly to trim the ballast. Being asked why 
they did not remonstrate at the time against 
the mode taken to lade the scow, they re- 
plied, that "the mate was in command; and 
they had no right to. interfere; especially 
as he had high notions of his authority." 
He appeared to have been a strict, and there- 
fore not a favorite, officer. 

The respondents set up a claim to the 
value of the scow lost, against the mate 
solely. The complainant's counsel contend- 
ed that it was either a loss by unavoidable 
accident, for which neither the mate nor 
crew were responsible; or, if gross negli- 
gence appeared, or misfeasance, there should 
be a general^ contribution. It was difficult 
to determine* whether the mate was solely 
amenable and in fault; though I had no 
doubt as to the injudicious mode of lading 
the scow* which should have been more 
carefully attended to, as it was the first at- 
tempt to load this lighter. If the second 
mate or any of the crew had deemed (as 
the former said he had) this mode of lading 
the ballast uncommon, or dangerous, it was 
their duty to have represented tne matter 
to the mate. If they had so done, and he 
had persisted, it would indubitably have 
been at his sole risk. By not thus repre- 
senting or protesting against it tney took 
their share of risk and responsibility. It 
Is a mistaken notion among mariners (many 



of whom- are disobedient enough in plain 
cases) that they are compelled uncondition- 
ally to obey all orders. This is not seldom 
an affectation of ' strict duty; and they 
obey orders evidently wrong, or perceive in 
silence ruinous omissions when the conse- 
quences are exposures of officers they dis- 
like. But this is a nice and dangerous 
game. If a casualty producing loss occurs, 
they share in the retribution; notwithstand- 
ing such insidious obedience, and hypo- 
critical delicacy. They are bound by a su- 
perior duty, to guard the property of the 
owner. The law thus reconciles obedience 
with justice, by making it their duty to re- 
monstrate and warn on proper occasions, 
before they oT)ey, under the penalty of shar- 
ing the consequences. But if they give due 
warning and information they are free from 
participation in retribution for loss. Thus 
it has often been decided here,* in cases of 
bad stowage, bad ropes, or other defective 
tackle anjd furniture. Their remonstrances 
are not to be considered "as 'impertinent in- 
terferences, but just -and warrantable ex- 
ercises of their rights and duty. 

In the case in question, no warning or 
opinion was given; and the whole were 
thus inculpated. An officer may err in judg- 
ment, without perceiving the consequences* 
It is the interest as well as the duty of those 
who must respond with him to the owners, 
at least to endeavor to set him right If 
he persists in error, it is solely at his own 
peril. There have been cases of exception 
to this rule, attended with, special circum- 
stances. If, in this case, the lighter had 
been (as was alleged but not proved) rotten 
and incompetent, the owner or his agent 
must have suffered the loss. The officers: 
and crew would not have been liable to. 
contribution, unless they, or some of thenu 
knew the circumstance, and failed to warn, 
or remonstrate to the master or mate, who- 
in such cases, may be ignorant of the de- 
ficiency. The general contribution is first 
regarded. Strong circumstances must exist 
to charge an individual; and, those of this 
case do not seem to be so strongly marked 
as to warrant an exception. At least, doubt- 
ed whether the proof amounted to error 
in judgment or erasa negligentia. But be- 
ing clearly of opinion that there had been 
misfeasance; and no warning or protest, 
I deem it right to retribute the owner by 
general contribution. This must be made 
In the ratio of wages. The master and the 
whole of the ship's equipage, must con- 
tribute. Where the fault is not clearly 
fixed on an individual, the obligation of the 
whole to retribute the owner predominates; 



i See Wilson v. The Belvidere [Case No. 17,- 
790], for the general duties of mates; Crammer v. 
The Fair American [Id. 3,347], as to claims of 
exceptions from contribution; Mariners v. The 
Kensington [Id. 9,0S5]; and Wilson v. The 
Belvidere [supra], as to the duty of seamen to 
remonstrate. 
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and prevails against any allegation of in- 
nocence, as to any one or more of the of- 
ficers or crew. This may bear hard on the 
faultless; but it is the policy of the mari- 
time law, thus to compel the innocent to 
watch, and bring to retribution or punish- 
ment, those who are really chargeable with 
negligence, delinquency or crime. This ob- 
ligation arises out of a peculiar necessity, 
appropriate to those of this occupation, 
who, from the nature of their employment, 
are thus made sponsors for each other. 
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FOGG v. STICKNEY. 

[11 N. B. R. (1875) 16T. ] * 

District Court, D. New Hampshire. 

Bankruptcy — Proof op Debt — Promissory Note 
Held as Collateral Security — Con- 
sideration. 

F. offered for proof against the bankrupt's es- 
tate three promissory notes signed by C, to 
his own order. The assignee appeared before 
the register and objected to the allowance of 
the notes. On the hearing before the court, 
the evidence showed that the notes were ac- 
commodation notes, delivered to F. as collateral 
security for an existing debt, before they were 
due, and without notice of any infirmity or 
defense; that not being paid at maturity, they 
were protested, and due notice given to the in- 
dorsers. The only question before the court 
was whether the notes, being delivered to F. 
as collateral security, were open to the defense 
of want of consideration on the part of the 
bankrupt. Held, that want of consideration to 
one who becomes a bona fide holder for value 
before a note becomes due is no defense, and 
that the notes in question should be admitted 
to proof. 

[See Bank of Columbia v. French, Case No. 
867.] 

In bankruptcy. 

CLARK, District Judge. Before the reg- 
ister, Fogg Bros, offered for proof against 
the bankrupt, three notes, all signed by Wm. 
H. Crawford, payable to his own order, and 
"by him indorsed; and also by the bankrupt, 
and others. The first of these notes was 
.dated January 10th, 1872, for one thousand 
dollars, on five months. The second, Jan- 
uary 22d, 1872, for one thousand dollars, on 
five months. The third, February 21st, 1872, 
for one thousand dollars, on five months. 
The assignee [W. W. Stickney] appeared be- 
fore the register and objected to the allow- 
ance of the notes against the estate of the 
"bankrupt, and thereupon an issue was 
framed and transmitted to this court Up- 
on hearing had before the court, it appear- 
ed that these notes were accommodation 
notes, for the benefit of the maker, Craw- 
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ford; that he delivered the same to Fogg 
Bros, as collateral security for an existing 
debt, before they were due, and without no- 
tice of any infirmity or defense, and not be- 
ing paid at maturity, the notes were protest- 
ed, and notice given to the indorsers. 

The only question before the court was, 
whether the notes, being delivered to Fogg 
Bros, as collateral security, were open to the 
defense of want of consideration, on the part 
of the bankrupt. In New Hampshire, it has 
been repeatedly held, that notes pledged as 
collateral security are open to the same de- 
fense as they would be in the hands of the 
payee. Williams y. Little, 11 N. H. G6; 
Fletcher v. Chase, 16 N. H. 39; Bank v. Kent, 
15 N. H. 579; Rice v. Raitt, 17 N. H. 116. 
But in Swift v. Tyson, 16 Pet [41 U. S.] 15 
-22, 14 Curt. Dec. 166, the subject of the 
transfer of notes was fully considered, and 
a different doctrine was held. In delivering 
the opinion of the court, Justice Story re- 
marked, "establish the opposite conclusion; 
that negotiable paper cannot be applied in 
payment of, or as security for, pre-existing 
debts, without letting in ail the equities be- 
tween the original and antecedent parties, 
and the value of such securities must be es- 
sentially diminished, and the debtor driven 
to embarrassment in making sale thereof, 
often at a ruinous discount" In the same 
case, and also in Watson v. Tarpley, 18 How. 
[59 U. S.] 517, it was held, that the decision 
of a state court could not control the deci- 
sion of the United States courts as to the 
commercial law, and 1his court feel bound by 
the decision of the United States supreme 
court rather than by the decisions of the 
state court 

It is well settled, that the want of consid- 
eration is no defense to a note against one 
who becomes a bona fide holder for value, 
before the note is due. This is so even in 
New Hampshire, if the holder had no notice 
of the invalidity of the note. Perkins v. 
Challis, 1 N. H. 254; Feck v. Maynal-d, 20 
N. H. 183. Other authorities hold, that it 
is not any defense or bar, that the note was 
known to the holder to be an accommodation 
note, between the other parties, if he takes 
it for value, bona fide, before it comes due. 
Story, Bills, 230, § 194, and authorities cited; 
Brown v. Mott, 7 Johns. 361. There was no 
proof in this case that Fogg Bros, had any 
notice of any want of consideration for the 
notes. 

The only question then would seem to be, 
did the Fogg Bros., holding the notes as col- 
lateral security, hold them for value? Chit- 
ty says, if a bill or note be indorsed as a 
collateral security, that is an adequate con- 
sideration to enable the pa i ry to sue thereon 
though he advance no new credit on the bill 
or note. Chit Bills, So; Hey wood v. Wat- 
son, 4 Bing. 496. Story says, every person 
is, in the sense of the rule, treated as a bona 
fide holder for value, not only when he has 
advanced money or other value for it but 
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when he has received it in' payment of a pre- 
cedent debt, or when he has a lien on it, or 
has taken it as collateral security for a preced- 
ent debt; or for further, as well as for past 
advances. Story, Notes, 231, § 195, and au- 
thorities cited. Guided by these considera- 
tions and authorities, I think the creditors 
may prove their debts in this- case for the 
notes and interest, with costs of protest, as 
stated by them in their proof before the regis- 
ter. 

FOLGER (CROSBY v.). See Case No. 3,421. 
FOLGER (HYDE v.). See Case No. 6,971. 



Case No. 4,899. 

FOLGER v. The ROBERT G. SHAW. 

12 Woodb. & M. 531; i IT Hunt, Mer. Mag. 
508.] 

Circuit Court, D. Massachusetts. May Term, 
1847. 

Nonsuit— Of Right by Plaintiff and Without 

Prejudice— In Appellate Couut — Appeal in 

Admiualty— Judgment on the Merits. 

1. In cases at law, as in chancery or admi- 
Talty, the prosecuting party could of right be- 
•eome nonsuit in the original court, on pay- 

■ Tnent of costs, at any time before the case was 
ready and opened for trial, and some pertinent 
evidence offered, so that the merits could be 
ascertained and decided ; but after that, he 
-could not become nonsuit so as not to be barred, 
unless the opposite party consented, or the court 
for sufficient reason gave leave. Such reason 
might be. surprise, or unexpected absence either 
of witnesses or counsel. 
[Cited in Carr v. Gale, Case No. 2,435.] 

2. Formerly a nonsuit could be of right by 
the plaintiff at any time before judgment, and 
now in some states at any time before verdict. 
But the first gave undue advantage to plaintiffs 
•over defendants, and is not the law now in 
England. Nor can this court order a nonsuit, 
unless as a penalty for not obeying some rule. 
If the plaintiff object, and has offered any evi- 
dence proper to be weighed by the jury, the 
corresponding test is in each the same. 

[Cited in Jackson v. Waldron, 5 Fed. 246.] 

3. In an appellate court, after a case is en- 
tered, the original plaintiff, who is appellant, 
and recovered judgment below, but not for so 
much as he desired, cannot become nonsuit 
without prejudice on payment of costs, if the 
defendant object. But when the appellant de- 
clines to prosecute his appeal further, the court 
should give judgment on the merits. 

[Cited in U. S. v. Humason. 8 Fed. 73; John- 
son v. Bailey, 59 Fed. 673.] 

4. This course is proper on an appeal in ad- 
miralty, and in all other appellate courts, where 
a judgment can be rendered in chief on the mer- 
its. 

5. It is especially proper in such cases, if the 
evidence is in writing, and comes up with the 
case, as the court has full means then to render 
judgment on the merits, if the plaintiff declines 
to prosecute the appeal further. But if the evi- 
dence does not come up in writing in the rec- 
ord, or has not yet been filed in the appellate 
court, the judgment below must be the guide, 
and be affirmed. It is prima facie right till 
shown to be wrong. 

i [Reported by Charles L. Woodbury, -Esq., 
•and George Minor, Esq.] 



[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a libel brought originally July 
23, 1846, in the district court for salvage for 
assistance rendered to the vessel called the 
Robert G. Shaw, while stranded and in dis- 
tress. [Case unreported.] A decree was 
given in favor of the libellant [Peter Folger] 
for $275, November 17th, 1346, and an ap- 
peal claimed from it, by the libellant to this 
court, on account of the smallness of the 
salvage allowed. The appeal ,was entered 
here, May term, 1847, and towards the close 
of the term in June, 1847, the libellant 
moved that he have leave to discontinue his 
prosecution entirely, by a dismissal of the 
case without prejudice to his bringing an- 
other action elsewhere. 

Mr. Crowninshield, for libellant 
Mr. Fletcher, for respondent. 

Before the opinion was pronounced, at an 
adjourned session in September, 1847, the 
counsel stated that the case had been ar- 
ranged, but they wished to hear the opinion 
of the court 

WOODBURY, Circuit Justice. A court 
of admiralty differs in various respects from 
a court of law in its forms of proceeding, as 
well as in its principles of decision. But it 
has rules of practice, though more flexible, 
and to sustain them can award costs, and 
should against a party guilty of a false 
clamor, or in fault either in preliminary or 
final proceedings. See Deshon v. Medora . 
[Case No. 3,820], and cases in Burnham v. 
Rangely [Id. 2,177]; 2 Bac. Aor. "Court 
of Admiralty," E. When it ought to do 
more and bar other suits, by rendering judg- 
ment in chief between the parties as well 
as awarding costs, is the chief question in 
the present case, and is not without difficul- 
ty both in theory and practice. Certain it is, 
that there is one test where such a judg- 
ment cannot be rendered. There would be 
some absurdity involved in giving a final 
judgment as if on the merits, when the ease 
had not proceeded so far as to exhibit the 
■merits either in the pleadings or evidence. 
What judgment must then be rendered in 
such cases, when either party has neglected 
or refused to proceed so far as to exhibit the 
merits? Manifestly, if it be the plaintiff, the 
judgment should be a nonsuit, or discontinu- 
ance, or dismissal of the case, varying in 
form, but not in substance, all being, in such 
preliminary stages of the action, but a mode 
of punishing the plaintiff merely by costs for 
his neglect to proceed, or for his apparent 
false clamor. Jac. Diet "Nonsuit"; 3 Bl. 
Comm. 295; Gilbreth v. Brown, 15 Mass. 
17S; o Dane, Abr. 676. See the form of en- 
try, Cro. Jac. 213; 5 Bae. Abr. "Nonsuit," 
A. 

It is true, that nonsuits and dismissals 
may be on the merits at times, but then they 
are rendered on a different state of facts, 
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and usually in a different stage of the pro- 
ceedings, the case having gone forward so 
far, that the merits can be ascertained and 
properly settled. The presumption is, how- 
ever, that all nonsuits and dismissals are 
formal, in order to mulct negligence in costs; 
and they imply merely a failure to prose- 
cute, an unwillingness to proceed further in 
this action, rather than necessarily a want 
of merits. Apsdan v. Nixon, 4 How. [45 U. 
S.] 467; Burnham v. Webster [Case No. 
2,179]; Greely v. Smith [Id. 5,749]; Minor 
v. Mechanics* Bank of Alexandria, 1 Pet. 
[26 XL S.3 74. When they are designed as a 
bar and are voluntary by the plaintiff, they 
should be in the form of a retraxit, and thus 
stipulate to prosecute no further in another 
suit. 5 Coke, 58; Bac. Abr. "Nonsuit," A. 
Under certain statutes in England, judg- 
n ents in later stages of a cause may, also, 
be "as in case of a nonsuit" (see 14 Geo. IX 
c. 17, § 1; 1 Dowl. Pr. Cas. 561); in case the 
plaintiff, for neglect to be ready or comply 
with various orders of the court, is punished 
by a nonsuit and costs, and compelled, if he 
sues further, to begin his case de novo (see 
13 Car. II. c. 2; Oldham v. Burrell, 7 Durn. 
& E. [Term R.] 26; 2 Tidd, Pr. 730, 785, 
and cases cited; 2 Chit. Cas. 283; 2 H. Bl. 
219; 5 Bac. Abr. "Nonsuit," A). But there 
is no judgment on the merits so as to prej- 
udice or bar another suit. 

In chancery the entry in like circumstances 
is, that the bill is dismissed. Yet the effects 
of all of these are the same when under like 
circumstances; and if they happen before 
the merits can be ascertained, they are al- 
lowed on payment of costs, and are no bar 
on the merits. The books of practice are 
rather meagre as to the form adopted in 
admiralty, under similar circumstances. But 
as the libel there is a substitute for the writ 
and declaration at common law, and for the 
bill in chancery, I see no reason why it may 
not be abandoned, or discontinued in a like 
stage of proceedings with the others, and 
with a like effect Whether it be called a 
nonsuit, or discontinuance, or desertion of 
the cause, is immaterial; but it should oper- 
ate as a mere discontinuance, if at a time- 
when the merits are not developed, and can- 
not be ascertained. I have assumed as the 
guiding principle, it being the only one con- 
ceivable by me, that the precise stage, in 
which the discontinuance should be allowed 
without a judgment on the merits', and as 
a matter of right if claimed by the prose- 
cuting party, is any progress in the cause, 
which has not yet furnished means to the 
court for a correct final decision. 

Another proof showing this to be the best 
test is, that where a cause has advanced to 
that extent in a court of law, or has become 
ready and opened for trial on pertinent evi- 
dence, but the trial is not yet closed, the 
court before which it is thus proceeding, can- 
not nonsuit the party without his consent 
He has then become entitled to a hearing 



and decision by a jury on the pertinent evi- 
dence he has offered. But, in most cases, if 
no evidence is offered by the plaintiff, and 
objections in law appear on the record which 
are fatal and final, the court can order him 
to be nonsuited on the merits; and a nonsuit 
should then operate as a bar to another ac- 
tion. Tidd, Pr. 796; 1 Wend. 376; 2 Greenl. 
5; 2 South. [5 N. J. Law] 851. So if the 
plaintiff makes out no case, before a rebut- 
tal by the defendant 3 Greenl. 97; 1 Pick. 
328; Conk. Pr. 275. But if there be any evi- 
dence to be considered, it is improper for the 
court to dispose of the case on the merits by 
nonsuit, unless the plaintiff consent, but rath- 
er must submit the evidence to a jury, with 
appropriate instructions. Rose v. Learned. 
14 Mass. 154; 17 Mass. 249; [Doe v. GrymesJ 
1 Pet [26 U. S.j 469; [Crane v. Lessee of 
Morris] 6 Pet [31 TJ. S.] 598; 13 Johns. 334; 
6 Pick. 117; 2 Bin. 248, 254; 4 Vt. 363; 
Anonymous [Case No. 475]; Huidekoper v. 
McClean [Id. 6,852]; Doe v. Grymes, supra; 
D'Wolf v. Rabaud, 1 Pet. [26 U. S.] 497. 
There are some qualifications of this rule (8 
: Mass. 336; 17 Mass. 1), that need not be now 
examined. This rule proceeds on the ground, 
that when a plaintiff appears once and en- 
ters on the trial of his case, having offered 
pertinent evidence, he is entitled to go on, 
and, if he can, obtain final judgment upon 
the merits, unless he assents to withdraw, 
and be put out of court without such judg- 
ment Watkins v. Towers, 2 Durn. & E. 
[Term R.] 275; 2 Tidd, Pr. 298; 2 Adol. & 
E. 166; Doe v. Grymes, supra; Ward v. Ma- 
son, 9 Price, 291; 13 Price, 222; 2 Bing. 25S; 
Grahame v. Harris, 5 Gill & X 489. This 
illustration furnishes the true clue for the 
corresponding proposition, when the plain- 
tiff has a right to become nonsuit without 
prejudice to the merits. It is where the ac- 
tion has reached such a stage, that the de- 
fendant cannot be obliged by the plaintiff to 
let the latter go out of court without some 
final judgment on the matter itself, which is 
in dispute. 

Each party should have somewhat similar 
rights in respect to such a subject; and the 
great inquiry is, when the plaintiff must be 
compelled to stop to exercise this power, as 
a right of withdrawing, without being barred 
from bringing another action? That is the 
precise question here; when that stage must 
be considered as reached? The rules of prac- 
tice do not seem to be entirely uniform on 
this point, and have become more rigid in 
modern times than anciently. But I appre- 
hend that the principle which must govern 
it, is that before indicated, and which is, that 
this act must be done at some period before 
the merits can be ascertained for a final 
judgment, or the plaintiff is not entitled to 
do it as a right Thus it seems plain, from 
the great current of the cases, and it is rea- 
sonable in principle, that a party, if he 
pleases, on paying costs, should abandon his 
suit, and a nonsuit be permissible, after ev- 
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ery continuance before trial, on a call of the 
case to see if the parties are in readiness for 
trial. Then the plaintiff is demandable in 
court and does not choose to appear, and 
there is nothing yet by which the merits can 
be ascertained. 3 Salk. 244, 245; Haskell v. 
Whitney, 12 Mass. 48. Formerly a nonsuit 
used to be common during the trial and be- 
fore verdict Steph PI. 130, 313; 3 BL 
Comm. 376. Once it could be even after a 
verdict, if the court took time to consider on 
the case. Id.; 1 Inst. 139, 0. The test as 
to the time then was before a final judg- 
ment (Steph. PI. 130); and the plaintiff might 
be nonsuit even after a verdict, if he did not 
like the amount of damages given by the 
jury (5 Mod. 20S; Co. Litt 139b). But this 
practice held out too great an encouragement 
to repeated and vexatious suits, and gave an 
advantage to a plaintiff which the defend- 
ant did not enjoy, of a prolonged litigation, 
and new and various experiments and trials. 
In the hands of wealth and power, exercised 
against moderate means, it would be likely 
in time to break down any antagonist Con- 
sequently now, it is forbidden by statute in 
England in such cases (2 Hen. IV. ; Bac. Abr. 
"Nonsuit," D), though it is still allowed some- 
times as a favor after a special verdict, 
which is considered a mere finding of facts 
which are further to be considered by the 
court (3 Leon. 28). So after that statute 
passed, a nonsuit was for a time allowed 
after a demurrer. Co. Litt 139. But I find 
no modern cases of allowing a nonsuit, as a 
matter of right, after a special verdict or a 
demurrer joined, and I doubt the propriety 
of them in principle. Cro. Jac. 35. 

The true test seems to be the progress in 
the case, so that the court have means to 
decide on the merits. The defendant then 
has rights, and may well insist on a final 
judgment, to avoid further expense and liti- 
gation. Thus it often happens in the su- 
preme court of the United States, on an 
appeal, that the court, when one side does 
not appear, proceed to hear the other, and 
render judgment on the merits. U. S. v. 
Palmer, 3 Wheat [16 U. S.] 626. And by 
the 30th rule of that court, either party can 
claim a hearing and decision on the merits. 
1 How. 30, pref. Because in that court no 
new testimony or pleadings generally take 
place, and the case is in a state to be heard, 
and decided on the merits whenever it is 
entered. Looking to this condition of things 
as the general test, whenever it exists, 
whether in a court of original or appellate 
jurisdiction, it settles the question, when of- 
right the plaintiff can be nonsuit or not 
Hence it is according to several decisions, 
strengthening that test customary, before 
trial, to allow a nonsuit at the assizes as a 
right; but not at or after the trial is begun, 
by offering evidence. 6 Mart [La.] 678; 8 
Mart. [La.] 20; Cree -v. Roll, 3 Salk. 246; 
Semb. Creswell, X, in 5 Man. & G-. 590, and 
G Scott, .N. It. 631. Nor is a discontinuance 
9FED.CAS.— 22 



allowed, except for special cause after a rule 
for judgment on a demurrer or on pleas, for 
like reasons; as then- the merits can be de- 
cided on, and the defendant then has gone 
far enough to claim final judgment on the 
controversy. Turner v. Turner, 1 Salk. 179. 
So it has been held to be too late for the 
plaintiff to claim a right to be nonsuit, with- 
out consent of the defendant or leave of the 
court, after a submission of a case to ref- 
ex'ees, even though no testimony has been 
put in at that time. 12 Mass. 49. Because 
neither party, after such submission, is de- 
mandable in court till a report is made, and 
either may proceed ex parte, if the other 
declines, and have a report made. It seems 
also, by some cases, to be too late, if the 
defendant is ready to enter on the trial, with 
his evidence present, and then the plaintiff 
proposes a nonsuit as a right (2 Rolle, Abr. 
131), while in other states the plaintiff is. 
allowed to become nonsuit, at any time be- 
fore the verdict is read by the clerk (3 Mc- 
Cord, 559; 4 Watts, 308; Wooster v. Burr, 
2 Wend. 295; 5 Dane, Abr. 677). In others, 
it is limited to any time before the trial 
itself (Haskell v. Whitney, 12 Mass. 47), and 
is not allowed after the verdict is returned, 
though not recorded, unless then allowed by 
leave of the court for good cause (Locke v. 
Wood, 16 Mass. 4 317; 6 Ham. [Ohio] 144; 
1 Overt 476; Veazie v. Wadleigh, 11 Pet. 
[36 U. S.] 61). In some states it is granted 
before the verdict is recorded. Hunt v. Mor- 
ris, 6 Mart [La.] 677. 

I think, however, the readiness for the 
trial, the call of the case, the expiration of 
the notice, and the introduction of any perti- 
nent evidence, is, as before intimated, the 
true punctum temporis, when the right of 
the plaintiff to become nonsuit ceases, and 
that of the defendant begins for a final judg- 
ment; because, then, the parties have agreed 
in court, that final proceedings shall be had, 
then there is a presumed readiness for them, 
then they have begun, and means are before 
the court to settle the merits." Both parties 
then stand on an equality; neither is taken 
at disadvantage then, by requiring judgment 
on the merits, unless special and good cause 
be assigned to the court for leave to become 
nonsuit; and then, so far as regards the de- 
fendant, a nonsuit by the plaintiff, at pleas- 
ure, as a right, is more vexatious; as then 
the mere costs are usually an inadequate re- 
muneration for the expense of another prepa- 
ration, and then a decision on the merits, if 
desired by the defendant is practicable in 
most cases, without being subjected to an- 
other action and preparation. It will be 
seen, that this test requires the case to have 
been opened to the jury, and some pertinent 
evidence submitted, if it be a trial on the 
general issue; or that the pleadings be closed 
if ending in a demurrer, so that the merits 
can be judged of understandingly upon 
them. 2 Madd. 389; 13 Ves. 168, note; 1 
Story, Eq. Jur. § 456. So in chancery, the 
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evidence must be to some extent filed or 
published; and by like analogy, in admi- 
ralty, in the court where the original pro- 
ceedings are instituted, the evidence must be 
put in, so far as to enable a decision on the 
merits to be made. See cases,, supra. Ap- 
plying this principle to the present case, this 
motion could be easily disposed of, if no ap- 
peal had taken place, and the cause was 
still pending in that court It probably 
would not be contended, that after a hear- 
ing and judgment in the district court a 
nonsuit was permissible as a matter of right 
in that court. All the analogies heretofore 
referred to, as well as principle and prece- 
dents, forbid it. [Veazie v. Wadleigh] 11 
Pet. [36 TJ. S.] 61. 

The next and last inquiry is, whether this 
case being now in an appellate court, this 
principle does or does not apply to it? and 
how far, and under what circumstances or 
stages of the appeal, this principle applies? 
As a matter of fact, the present motion is 
made after pertinent evidence has been put 
in concerning the merits, and a decision had 
on it. But it was not put in before us, the 
appellate court, and of that evidence itself, 
as put in below, we have had no hearing so 
as to decide the merits on it. But though 
not hearing the evidence below, we have, 
as some guide to the merits, the judgment 
there rendered on it. This seems quite suffi- 
cient proof, at least prima facie, as to the 
merits after a full hearing, and after the 
appeal from it here is proposed to be aban- 
doned. In reply to this it is said, that, in 
a technical appeal like this, where both the 
facts and law are open to reexamination, 
the former judgment is vacated or annulled 
by the appeal itself. Penhallow v. Doane, 
3 Dall. [3 U. S.] 54; Conk. Pr. 157; [Yeaton 
v. U. S.] 5 Cranch [9 TJ. S.] 281; Bank of U. 
S. v. Swan, 3 Pet [28 TJ. S.] 68. Appeals in 
admiralty do suspend the sentence below. 
Hall, Adm. 101; Dunl. Adm. Pr. 317. And 
it is lawful to make new allegations and 
proofs on leave* in the appellate court The 
San Pedro, 2 Wheat [15 TJ. S.] 132, 141; The 
Venus, 1 Wheat [14 U. S.] 113; The Edward, 
Id. 261; Yeaton v. TJ. S., 5 Cranch [9 U. S.] 
281; The James Wells v. TJ. S., 7 .Cranch 
[11 TJ. S.] 22; La Conception, 6 Wheat [19 
TJ. S.] 235. No matter what is the form 
of the appeal, whether as in England by 
claiming what are called "apostles or brief 
letters" of dismission of the case, and de- 
claring that the record will be transmitted 
(2 Browne, Civ. & Adm. Law, 438); or as 
here, usually viva voce, though at times, in 
writing, the result must be the same. See, 
further, as to the mode of appeal in admi- 
ralty cases, The San Pedro, 2 Wheat [15 TJ. 
S.] 132. Even- the property follows the case 
to the circuit court, but not to the supreme 
court The Collector, 6 Wheat [19 U. S.] 
194; The Grotius [Case No. 5,844]. After an 
appeal to the circuit court no order about 
It .can be made by the district court. The 



Collector, 6 Wheat [19 U. S.] 194. But the 
original proceedings are all before the appel- 
late court The Santa Maria, 10 Wheat [23 
TJ. S.] 431. Generally the evidence below is 
reduced to writing, and forms a part of them, 
and is before us with them. But the decree 
below is not dead to all ^purposes, but rather 
suspended while the appeal is pending; and 
if the claim is founded on a statute, which 
is repealed before the decree below is af- 
firmed, the claim must fail. TJ. S. v. Pres- 
ton, 3 Pet [28 TJ. S.] 57. And in cases which 
go to the supreme court on a division of 
opinion below, the court below retains the 
cause; and before a decision of the ques- 
tions carried up. may allow a discontinuance 
of Tne cause, and uie questions fall with the 
discontinuance. [Veazie v. Wadleigh] 11 
Pet [36 TJ. S.] 62. There had been no ver- 
dict or judgment either in the court below 
or above in this case, or the discontinuance 
would have been too late as a matter of 
right Id. 61, semble. Where an appeal is 
by writ of error, and in cases at common 
law, whether in the United States courts or 
state courts, or in England, the proceedings 
are usually regulated specially by statutes, 
and rest on them and other principles pecu- 
liar to such cases, and not like appeals in 
admiralty, as the present case is. See, on 
them, Act Cong. Sept 24. 1789 [1 Stat. 84], 
§§ 22, 24; The Antelope, 2 Wheat [15 TJ. S.] 
132. But those cases not being like this, 
need not be examined in detail. Supposing 
the appeal to operate here, as is contended, 
so as to supersede the judgment below, the 
case begins again in the appellate court on 
the old pleadings, evidence and preparation, 
unless leave is granted for new ones. La 
Conception, 6 Wheat [19 TJ. S.] 235. And 
the decision is all which remains to be con- 
sidered and announced in the appellate court, 
when no motion is made for new pleadings 
or new proof. 

Now it does not seem to me to be consistent 
with principle, that a case, standing here 
with pleadings completed, evidence taiven, 
and all tilings ready for argument and final 
decision, should, undecided on the merits, be 
abandoned by the payment of costs, without 
the consent of the defendant, when, after so 
much expense and delay, he asks a final 
judgment upon the merits. In such case, the 
merits are likewise susceptible of being as- 
certained and settled, which is not the situa- 
tion of things before pleadings are finished 
and evidence put in. In my view, then, a de- 
fendant, under such facts and in such a stage 
of the cause, has a right to object to a dis- 
missal of the cause, or a discontinuance, un- 
less by the judgment of the court on the mer- 
its, or perhaps a leave granted by it for a dis- 
continuance for strong reasons. Nor can the 
plaintiff complain justly of this, when he has, 
without asking a discontinuance, advanced 
so far as to spread the merits of his claim be- 
fore the appellate as well as the inferior 
court It follows, therefore, that if an ap- 
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peal like this be entered, and then refused t<> 
"be proceeded in, the pleadings and evidence 
being all completed below and brought up 
here, or if not so, being all completed here, 
the judgment must generally be in chief, 
when the respondent insists on one upon the 
merits. 

There are ample means for deciding on the 
merits then, and by analogy to the practice 
-at common law, judgment cannot, in that ad- 
vanced stage of the'proceedings, be allowed 
as a nonsuit, dismissal, or any mere discon- 
tinuance, so as to enable the plaintiff again, 
as a matter of right, to harass or vex the 
respondent with new pleadings, new evi- 
dence, and new preparations throughout, 
with a prospect of such imperfect remunera- 
tion as exists in an ordinary bill of costs. I 
speak now of the right on general principles. 
But for strong reasons shown, this can be 
departed from, of course, by leave of the 
court. If the court see that they have no 
jurisdiction over the appeal, or the original 
cause, then they would not, in fact, promote 
mere litigation, by allowing the plaintiff to 
•dismiss the cause, so that a new action can 
be brought where the proceedings would be 
valid. 1 Lil. Abr. 473. They would of course 
allow it in such a case in any stage. But 
there is no such reason assigned here for 
asking "leave to have this cause dismissed 
without prejudice. It Is important to dis- 
criminate what may be done as a discon- 
tinuance for special reasons and by leave 
of the court, from what can be so done as a 
matter of right The former will be allowed, 
when the latter does not exist; and in very 
advanced stages of the case, if the reasons 
Tie strong. Cro. Jac. 35. Thus in such cases 
it was once customary to grant it after de- 
murrer joined, or a verdict on a writ of in- 
quiry. Sid. S4; 1 SaU. ITS; Carth. 81; Bouch- 
er v. Lawson, Cas. t Hardw. 200; 3 Lev. 
440; Henderson v. Williamson, 1 Strange, 
116. If granted after a special verdict, it is 
"a great favor," unless uie defendant con- 
sents. Price v. Parker, 1 Salk. 178. What 
will constitute good reasons in chancery for 
leave to dismiss a bill without prejudice, may 
T>e seen in Mayor, etc., of Gloucester v. 
Wood, 3 Hare, 148. They may be surprise, 
absence of witnesses, or accidental absence 
of counsel. Haskell v. Whitney, 12 Mass. 49. 

Supposing, then, that the evidence had 
come up in this case, as is usual in courts of 
appeal, in questions in aumiralty as well as 
in chancery (and perhaps in appeals by writ 
of error also, when operating as a super- 
sedeas, and the necessary matter appears on 
the record to enable the appellate court to de- 
cide on the merits), I entertain no doubt, 
that a nonsuit should not be permitted with- 
out judgment on those merits in bar to an- 
other suit, unless the defendant consent, or 
the court for some good reason, not yet as- 
signed in this case, grant leave to do it. 
There may be something in the organization 
*of some appellate courts, which may vary 



the mode of carrying such judgment into ef- 
fect, but still it ought to be rendered, and the 
nonsuit not be otherwise allowed at so late 
a period unless on the merits. The general 
current of the precedents in such courts ac- 
cords with this view. Thus in appeals by 
way of writ of error, but when not operating 
as a supersedeas, and not prosecuted in the 
court above to a decision, they are treated 
as new proceedings, and a party may be non- 
suit, before the assignment of error, and 
costs are all that the responuent can ask or 
expect, as the former judgment stands in 
full force, unimpaired and unsuspended. 1 
Sid. 255; 2 Kolle, Abr. 330; Dunl. Adm. Pr. 
324; The Neptune, 3 Wheat [16 U. S.j 609; 
5 Bac. Abr. "Nonsuit," C. So/if after an ap- 
peal is entered in tne house of lords, neither 
party appears, all which wie court can do, 
generally, is to dismiss the case for want of 
prosecution, and here it was without costs. 
The defendant claimed nottung* else. Sher- 
burne v. Middletown, 9 Clark & F. 72. So, if 
the respondent appear and not the appellant, 
and ask a dismissal of the appeal and costs 
for want of prosecution, it will be granted. 
In such case he asks nothing else, and vir- 
tually waives all beside that. Sherburne v. 
Middletown, 9 Clark & F. 72: Scanlan v. 
Usher, 8 Clark & F. 561. This practice arises 
probably from the fact, that the house of 
lords does not issue executions, and the 
judgment below is ndt superseded. But in 
some cases, where the affirmance did not ap- 
pear to require an execution, the affirmance 
took place on motion, in the manner asked 
by the defendant .uere. Fraser v. Gordon, 3 
Clark & F. 720. In like manner in this court, 
on an appeal in admiralty, though suspend- 
ing the judgment below, if after duly enter- 
ed, it is not prosecuted, and the defendant 
only asks costs, it might be proper only to 
give costs, and to enter no judgment on the 
merits when none is asked. 1 Hagg. Adm. 
267. But if the defendant objects and asks 
judgment on the merits, after the case has 
gone so far as to be ready for a decision on 
them, it is very questionable whether the 
court will not give such a judgment. We can 
issue execution if necessary; and there are 
some proofs, grounds and uata, on which to 
render judgment on the merits. The pro- 
ceedings, which suspended or vacated the 
judgment below being abandoned, there 
ought to be judgment in chief renewed there 
or here. Certainly the court will not then 
allow leave to withdraw the case /by dis- 
mission without prejudice; and lose all which 
has been done, except upon iae strongest rea- 
sons assigned, showing the justice or neces- 
sity of it to effect what is ngut and legal. I 
regret that more cases in point, or strongly 
analogous, have not been presented nor 
found in the short time this cause has been 
under examination. But as I understand, 
that much property and the adjustment of 
accounts with several parties and insurance 
offices are tied up until this question is dig- 
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posed of, I have given to it the best consid- 
eration in my power consistent with the 
emergency. My conclusion op ihe whole is, 
that the appeal here having been entered by 
the plaintiff, it could not be dismissed as if 
the original libel was nonsuited on payment 
of costs merely, provided the evidence in the 
court below had come up, as is usual, or 
been taken down in writing there, and pre- 
sented here, so that the merits of the case 
could be decided in this stage of the proceed- 
ings in this particular cause. For then we 
should have full means of settling the merits 
before us, at the time of the proposed non- 
suit The defendant also asks it, and no good 
cause has been assigned for granting special 
leave to discontinue the original bill in this 
late stage of the cause. A>ut it is now said, 
that none of the evidence in the court below 
was in writing, or filed either there or here 
before this motion, though it has been done 
since. Conceding this to be the true state of 
the case, we had no means, when this motion 
was made, to decide understandingly on the 
merits, looking only to tae evidence; none 
had yet been placed oefore t^e appellate 
court. 2 Tidd, Pr. <96. 

But there is another aspect of the case, 
standing thus, which may enable the appel- 
late court to enforce the merits, and which 
has been merely glanced at before. It is, 
that the merits have been fully examined in 
the court below on the evidence and law; 
and though the judgment there rendered is 
appealed from, yet it is prima facie right 
until shown to be wrong. See Fuller v. Col- 
by—Mass. Dist; to be printed in next 
volume— [Case No. 5,149]. Hence by aban- 
doning the attempt to have that judgment 
altered in this court, the presumption is, 
without other cause shown, that the judg- 
ment below is correct. The cause being in 
an appellate court by regular entry, we may 
be bound in such case to take the judgment 
below as our guide for the merits, when noth- 
ing else is shown as to them, and render one 
for the same party and sum as there, if the 
case be not prosecuted here by the appellant. 
I see no objection to this on principle, if the 
defendant does not object, it being as to the 
plaintiff all which he has recovered after one 
full hearing and trial, and more than he now 
chooses to attempt further to recover in this 
appellate tribunal, after putting the respond- 
ents to greater delay and costs. In the su- 
preme court of the United States, if one party 
does not appear to argue a cause, the other 
has a right to proceed and ask for judgment 
on the record, and the court will hear him 
and give it Siglar v. Haywood, 8 Wheat 
[21 TJ. S.] 677. And by several rules of that 
court when one party, after an entry of an 
appeal or writ of error, does not pursue it, 
the other side is entitled either to have the 
case dismissed, or to ask an affirmance of 
the judgment below. Rules 19, 30, 43; 1 
How. pref. There is no difficulty as to 
forms any more than principle, in this ap- 



pellate court pursuing such a course. Thus, 
where a cause is carried to the higher court 
by a writ of error, and where the latter has 
operated as a supersedeas, the judgment is 
sometimes rendered in a like way in the ap- 
pellate court, as a judgment in chief, to carry 
into effect the decision before made in the 
court below. At other times the judgment 
is to reverse and amend or reform that given 
below. The Amiable Nancy, 3 Wheat, [16- 
U. S.] 562; Craig v. Radford, Id. 600. Again, 
frequently the case has to be remanded to be 
further tried below, according to the princi- 
ples laid down in the appellate tribunal. [U. 
S. v. Robeson] 9 Pet [34 U. S.] 328; [Harri- 
son v. Nixon] Id. 539. This last is where a 
jury is used below, and not in the court 
above. But that causes no embarrassment 
in this case here, this being an admiralty 
case, and of course triable in neither by a 
jury. If the judgments, in such cases are 
reversed, the higher court, as before shown, 
can often render the judgment, which ought 
to have been rendered by the inferior tri- 
bunal ; and in such case it does. See 
Choteau's Heirs v. TJ. S., 9 Pet. [34 U. S.] 
146; Yel. 117, 118; 2 Dura. & E. [2 Term 
R.] 657; 1 Bos. & P. 30; Carth. 181. And if 
it reverses the decision below, it will give to* 
the successful party the costs he was entitled 
to there. 9 Clark & F. 818. If it affirm 
that decision, it will render judgment in 
chief to that effect, and enforce it with addi- 
tional costs and interest 

Here the judgment can, therefore, be one- 
affirming the decree below, because the ap- 
peal from it, though entered here, is not pros- 
ecuted. This principle was laid down in. 
The San Juan Nepomuceno, 1 Hagg. Adm. 
267; The Elizabeth, Id. 226. To.be sure, 
there, no affirmance of the decree below was 
asked; but judgment was given that the ap- 
peal was deserted and for costs; and the* 
operation of such a judgment, whether a bar 
of another action or not, does not seem to 
have been agitated. So in all the cases of 
appeals from the judgments of justices of 
the peace, and formerly from county courts 
to the supreme courts in New England, 
where, as in admiralty cases here, both the 
law and fact were tried over again, if the- 
parties pleased and a discontinuance of the- 
appeal, or failure to enter it, as well as a 
neglect to prosecute it after entered, were 
followed by a judgment in chief, if the op- 
posite side desired it, taking the judgment 
below as the guide. The case was very 
common, when the appeal was not entered 
to file a complaint and a copy of the judg- 
ment below, and have that affirmed, with 
costs. 

In cases in admiralty, where such an ap- 
peal is made and not entered, the judgment or 
decree in the appellate court is, as just shown 
in other appeals, against the libellant in 
chief for having deserted his appeal. Dunl. 
Pr. 323; The Montgomery v. The Betsey [Case 
No. 9,734]; 1 Hagg. Adm. 226. Or the case 
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may be remitted to the court below for fur- 
ther proceedings there. And it surely can 
be and should be in chief, if desired by the 
respondent, and if rendered in chief, the judg- 
ment below is the only and the true guide. It 
would be very extraordinary that such a 
judgment in chief can be rendered here, 
when the appeal is not entered, which seems 
to be well settled, and cannot be, after it is 
■entered and not prosecuted. 

If the original libellant then declines to 
prosecute his appeal further in this court, 
the judgment below will be affirmed; as no 
reason appears why the libel should be al- 
lowed to be discontinued without a decision 
on the merits, merely on the payment of 
costs, in this advanced stage of the proceed- 
ings. 
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Case IJo. 4,900. 

FOLLETT v. ROSE. 

[3 McLean, 332.] i 

Circuit Court, D. Indiana. May Term, 1844. 

Deed— Proof of Seal— Acknowledgment— Ac- 
tion of Disseisin— Inadequacy of 
Consideration. 

1. An action of disseisin is authorized and 
regulated by the statute of Indiana. 

2. Where thrre is doubt whether an instru- 
ment has been sealed, the fact is properly ref- 
erable to the jury. 

[Cited in Re Phillips, Case No. 11,098.] 

3. Persons acquainted with parchment pat- 
ients may be examined as to the traces of a 
seal. If it was the intention of the grantor 
to seal the instrument, any forcible indentation 
on the parchment, though it be not was, wafer 
or a scrawl, may be a seal. 

4. The person who took the acknowledgment 
was permitted to state, from his uniform prac- 
tice in taking acknowledgments, he could not 
have taken it, in the case under consideration, 
had no seal been attached to the instrument 

5. Unless the inadequacy of consideration be 
■so gross as to strike every person with a pre- 
sumption of fraud, it is not evidence of un- 
fairness. 

[At law. Action by Follett's heirs against 
C. Rose.] 

OPINION OF THK COURT. This is an 
action of disseisin, given and regulated by 
the statute of Indiana, and is brought to re- 
cover a tract of land adjoining to the town 
of Terrehaute. The claim originated under 
the act of congress of the 5th of March, 1816, 
which granted bounties in land to certain Ca- 
nadian volunteers, A military wan-ant 
which was issued to Follett, the ancestor of 
the plaintiffs, was laid upon the land in con- 
troversy, on which a patent was issued to 
nim the 26th of October, 1316. Proof was 
made that the plaintiffs were the heirs at 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



law of the patentee. The possession of the 
defendant was admitted. The defendant of- 
fered an instrument written on the back of 
the patent, which purports to be a confirma- 
tion of a previous deed, as well as a convey- 
ance of the land patented, to , under 

whom the defendant claims. To this paper 
the plaintiffs object, because it has no seal, 
which is essential to the validity of a convey- 
ance. On the part of the defendant it is in- 
sisted, that a seal was attached to the in- 
strument when it was executed, and that by 
some accident it has been removed. Several 
witnesses were examined on this point, after 
inspecting the parchment, in the presence of 
the jury. One of the witnesses states, that, 
on a close examination, he finds some trace 
of a wafer seal on the parchment That the 
place where he thinks this seal was attached, 
opposite the signature of the grantor, is dif- 
ferent from any other place on the back of 
the patent, as it has the appearance of hav- 
ing had attached to it a wafer. Other wit- 
nesses, on examination, cannot see any evi- 
dence of a seal ever having been attached. 

Ebenezer Hoskiss, before whom Follett and 
wife made the acknowledgment of the deed, 
among other things in his deposition says, 
"that he has not the least possible doubt, 
from his manner of doing business, and from 
his actual knowledge of what was necessary 
to constitute a deed, he being an attorney of 
the supreme court of the state of New York 
at th% time, and for three years previously, 
that at the time of acknowledging and prov- 
ing said deed by Follett and wife, the seals 
were duly attached to their names on said 
deed, and that since that time they have 
been lost off by time and accident; and fur- 
ther, this deponent is confident and thinks 
it morally impossible that said deed should 
have been thus acknowledged and sworn to 
by said Follett and wife without the seals 
being duly attached to the same. That had 
the seals not been on when saifl deed was 
presented he would, beyond doubt, have "af- 
fixed them "to it" A motion was made to 
overrule the above statement in the deposi- 
tion as incompetent But the court refused 
the motion, on the ground that the fact 
whether the instrument was sealed or not, 
was a matter for the jury. That the state- 
ments of the witness in regard to the seals 
were founded on his ofiicial action, from^ 
which his inferences were drawn, and that 
the jury must judge from the whole relation. 
The witness gives his reason for saying, with* 
great confidence, why the instrument was 
sealed. A witness to the execution of an in- 
strument may not be able to recollect the 
signing and delivery of the deed, but from 
his uniform practice in such cases he is en- 
abled to say, that he could not" have signed 
the instrument as a witness until it was exe- 
cuted by the obligor. Hoskiss was not a 
subscribing witness, but in regard to the 
sealing of the instrument he is within the 
rule. From his uniform practice in such 
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cases, he is confident the seals were on the 
parchment when he took the acknowledg- 
ment This evidence is fit to go to the jury, 
that they may give it, and the circumstances 
with which it stands connected, that weight 
which it should have. 

To rebut this evidence, the plaintiffs intro- 
duced a certified copy of said instrument 
from the record of deeds of the proper coun- 
ty, from w T hich it does not appear, that when 
recorded, which was the same year of its 
date, there were seals attached to it There 
seems to be no controversy as to the execu- 
tion of the other instruments under which 
the defendant claims; nor that the defend- 
ant is invested with the fee, if the above 
deed be valid. The principal point, as you 
will observe, gentlemen of the jury, turns on 
the fact whether the instrument which pur- 
ports upon its face to ba a deed of convey- 
ance, was a sealed instrument at the time it 
was executed. If it was not, the fee re- 
mains in the plaintiffs as the heirs of the 
patentee. You will examine the parchment 
to see if you can perceive any traces of a 
seal. The patent as you perceive, is of an 
oily substance, to which a wafer, though 
made wet and pressed, would not strongly 
adhere. And this would especially be the 
case, where the pressure was made only by 
the hand. 

From the words used on the face of this 
instrument, it purports to be a deed;$ and 
where this is the case, the solemnities re- 
quired by law, such as signing, sealing, de- 
livery, &c, in the absence of proof of the 
omission, is presumed. 17 Mass. 4S8 ; 3 
Mass. 399; 10 Mass. 105; 11 Mass. 227. To 
suppose that the party, in such instances, 
complies with the rules of law, is merely to 
suppose he acts reasonably. The fact of 
sealing will be presumed, where no mark or 
impression on the parchment or paper ap- 
pears, if the attestation notice the solemnity 
to have been complied with. But there is 
no such fact stated in the attestation of this 
instrument Wax or wafer is not essential, 
or a scrawl, to make a seal. An impression 
on the parchment or paper, with an intent to 
make a seal, is sufficient. If the witness 
saw the obligor sign, coupled with the cir- 
cumstance of a declaration incorporated in 
the instrument stating it to be sealed by 
'him, it was held sufiicient to warrant the 
jury in presuming that the deed had been 
regularly sealed and delivered. 7 Taunt. 
521; Matth. Pres. Ev. 39. 

The deed, it seems, was recorded the same 
year it bears date, and no seal appears upon 
the record. This is relied on by the plain- 
tiffs as rebutting evidence. The jury will 
consider it as such, and give to it the weight 
that shall be proper. If, upon the whole, 
you shall come to the conclusion that the in- 
strument was not sealed, you will find for 
the plaintiffs. Such an instrument is essen- 
tial to pass the legal title out of the ancestor 
of the plaintiffs. The consideration paid was 



one hundred and forty dollars. This, it is 
insisted, is inadequate. But inadequacy of 
consideration does not invalidate a contract, 
unless it be so gross as to strike every one 
with a presumption of fraud. In this case 
there are no circumstances which authorise 
the inference of fraud. Under the occupying 
claimant law of Indiana, the occupant, should 
your decision be against him, will be entitled 
to compensation for his improvements, and 
must account for the rents. 

The jury found the defendant not guilty. 
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Case No. 4,901. 

FOLSOM et al. v. MARSH et al. 

[2 Story, 100; i 6 Hunt, Mer. Mag. 175.] 

Circuit Court, D. Massachusetts. Oct Term, 
1841. 

Copyright — Abridgment — Literary Property — 
Official Letters — Piracy — Defini- 
tion of "Book." 

1. An abridgment in which there is a sub- 
stantial condensation of the materials of the 
original work, and which requires intellectual 
labor and judgment, does not constitute a pi- 
racy of copyright ; but an abridgment con- 
sisting of extracts of the essential or most val- 
uable portions of the original work is a piracy. 

[Applied in Lawrence v. Dana, Case No. 8,- 
136. Quoted in Story v. Holcombe, Id. 13,- 
497.] 

2. An author of letters or papers of whatever 
kind, whether they be letters of business, or 
private letters, or literary compositions, has a 
property and an exclusive copyright therein, 
unless he unequivocally dedicate them to the 
public, or to some private person; and no per- 
son has any right to publish them without his 
consent unless such publication be required 
to establish a personal right or claim, or to 
vindicate character. 

[Cited in Bar+lett v. Crittenden. Case No. 
1,076; Stephens v. Cady, 14 How. (55 IT. 
S.) 531; Richardson v. Miller, Case No. 
11,791. Followed in Rice v. Williams, 32 
Fed. 440.] 

3. The government has, perhaps, a right to 
publish official letters addressed to it, or to any 
of its departments, by public officers; but no 
private person has such a right, without the 
sanction of the government. 

4. To constitute a piracy of an original work, 
it is not necessary that the whole or the larger 
part of it should be taken; but it is only nec- 
essary that so much should be taken as sensi- 
bly to diminish the value of the original work, 
or substantially to appropriate the labors of the 
author. 

[Cited in Story v. Holcombe, Case No. 13,497; 
Webb v. Powers, Id. 17,323; Greene v. 
Bishop, Id. 5,763; Drury v. Ewing, Id. 
4,095; Banks v. McDivitt, Id. 961; Chap- 
man v. Ferry, 18 Fed. 541; Reed v. Holli- 
day, 19 Fed. 326; Falk v. Donaldson, 57 
Fed. 35. Approved in Lawrence v. Dana, 
Case No. 8,136.] 

5. Where A. published a "Life of Washing- 
ton," containing 866 pages, of which 353 pages 
were copied from Sparks's "Life and Writings 

i [Reported by William W. Story, Esq.] 
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of Washington," 64 pages being official letters 
and documents, and 255 pages being private let- 
ters of Washington, originally published by Mr. 
Sparks, under a contract with the owners of 
the original papers of Washington, — it was held, 
that the work by A. was an invasion of the 
copyright of Mr. Sparks. 
[Cited in Little v. Gould, Case No. 8,394.] 

[6. Cited in Harper v. Shoppell, 26 Fed. 519, 
to the point that a "book," within the meaning 
of the copyright statute, is not necessarily a 
book in the ordinary and common acceptation 
of the word, but may consist of a single sheet, 
as well as of a number of sheets bound to- 
gether.] 

Bill in equity for piracy of the copyright 
of the writings of Washington. The bill in 
substance stated, that Jared Sparks was the 
author of a work entitled, "The Writings of 
George Washington, being his correspond- 
ence, addresses, messages, and other papers, 
official and private, selected and published 
from the original manuscripts, with a life 
of the author, notes, and illustrations, by 
Jared Sparks," consisting of 12 volumes, of 
all of which the copyright was duly taken 
out, the term of which copyright has still 
more than eight years to run. That the 
plaintiffs, Charles Folsom, Thomas G. Wells 
and Lyman Thurston, printers and publish- 
ers, under the style of Folsom, Wells and 
Thurston, had assumed a part of the risk 
and responsibility of publishing the said 
work, and that being in the receipt of large 
sums, the proceeds of the sale of the said 
work, Bela Marsh, Nahum Capen, Thomas 
B. Webb, and Gardner P. Lyon, booksellers, 
under the firm of Marsh, Capen and Lyon, 
and Charles W. Upham, all well knowing 
that the said Sparks held such copyright, 
and that the said Fulsom, Wells and Thurs- 
ton, were interested as aforesaid, and de- 
liberately, after due notice, intending to in- 
fringe upon the said copyright, at Boston, 
on August 5th, 1840, and at divers times 
before and since, without the allowance or 
consent of the orators, or either of them, 
published, and exposed to sale, and sold, a 
book in two volumes, entitled "The Life of 
Washington in the Form of an Autobiogra- 
phy, the narrative being to a great extent 
conducted by himself, in extracts and selec- 
tions from his own writings, with portraits 
and other engravings," consisting of 866 
pages, which they still continue to expose 
to sale, having had due notice, and well 
knowing, that the same is a copy from, and 
an infringement and piracy of, the said Life 
and Writings of George Washington so pub- 
lished by the plaintiffs. That 38S pages of the 
said piratical book are copied verbatim et lit- 
eratim from the said work compiled by the 
said Sparks, consisting of matter published 
originally by the said Sparks, under his 
copyright, and which had never before been 
published or printed, and which the said 
Sparks had the exclusive right and privi- 
lege to print, publish, and sell. And that 
many other parts of the piratical work are 
infringements of the said Sparks's said copy- 



right, whereby the plaintiffs have sustain- 
ed great damage, and that the said Marsh, 
Capen and Lyon still threaten to continue 
to print, publish and sell, copies of the said 
piratical work. In consideration whereof, 
the plaintiffs pray that the defendants be 
decreed to render an account of the copies 
of the said piratical work, which they have 
sold, and to pay over the profits thereof to 
the plaintiffs; to surrender and deliver up 
all the copies on hand, and the stereotype 
plates of the said work, to an officer of the 
court, to be cancelled and destroyed; to pay 
the plaintiffs their costs, and that they be 
restrained by injunction from selling or ex- 
posing to sale, or causing to be exposed to 
sale or sold, or otherwise of disposing of any 
copies of the said piratical work, and for 
such other relief as shall seem meet, or as 
equity shall require. 

The answer stated as follows: That the 
defendants, not confessing or acknowledging 
any of the matters and things alleged in the 
bill, are informed and believe that the said 
complainants are the publishers of the said 
Life and Writings of Washington, as alleged 
by the complainants, and that the said 
Sparks is author thereof. But that they to- 
tally deny that the said Sparks has, or has 
heretofore had, any copyright, whereby he 
is entitled to any exclusive publication of the 
said writings, correspondence, addresses, 
messages, and other papers. That the de- 
fendants did, on August the 5th, 1S40, pub- 
lish and sell, and before and since have, 
without the allowance and consent of the 
plaintiffs, published and sold copies of the 
said work, in two volumes, entitled a "Life 
of Washington, in the Form of an Autobi- 
ography," but that the said work is not a 
copy from, nor a piracy of the said work, by 
the said Sparks. The defendants deny that 
any part of the said work, published by the 
defendants, is copied verbatim et literatim 
from any portion of the said work by the said 
Sparks, to which he has any exclusive right 
and privilege to print, or publish, or sell. 
But they aver, that they have, in the work 
published by them, made such use as they 
might lawfully do, of the writings, corres- 
pondence, messages, addresses, and other 
papers, by George Washington, printed in the 
work compiled by the said Sparks, and that 
they have copied many pages of the said 
writings, from the original manuscript there- 
of, and from printed works, printed and pub- 
lished before the publication of the said work 
by the said Sparks, and that they have made 
such use thereof, as they might do in a work 
entirely distinct from and independent of the 
said work by the said Sparks, and they allege, 
that the said work published by them, is 
entirely a distinct and independent work 
from the work by the said Sparks. 

The general replication being filed, the 
cause was referred to George Hillard, Esq., 
master in chancery, to ascertain and report 
the facts to the court His report in sub* 
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stance stated as- follows: The work, of 
which the plaintiffs are the proprietors, is 
comprised in twelve octavo volumes, vary- 
ing in length from five hundred and forty 
to five hundred and ninety-two pages, and 
containing in the whole six thousand seven 
hundred and sixty-three pages, including one 
hundred and fifty-eight pages of index in the 
twelfth volume. The first volume consists 
of an original life of Washington by Mr. 
Sparks, one of the plaintiffs, and the remain- 
ing eleven, of the writings and correspond- 
ence of Washington, with editorial notes and 
illustrations fcy Mr. Sparks. The work, of 
which the defendants are the proprietors, is 
in two volumes, duodecimo. The first vol- 
ume consists of four hundred and forty-three 
pages, including forty-one pages of glossary 
and index. The second volume consists of 
four hundred and twenty-three pages, in- 
cluding thirty-five pages of glossary and in- 
dex. The whole amount of pages of the two 
volumes, is, therefore, eight hundred and 
sixty-six, including seventy-six pages of glos- 
sary and index. I find the whole number of 
pages in the two volumes of the defendants* 
work, which correspond with the passages in 
the plaintiffs* work, and are identical with 
them, to be (discarding fractions) three hun- 
dred ajad fifty-three. Of these pages, three 
hundred and nineteen have never appeared 
in print before the publication of the plain- 
tiffs' work, and I accordingly report them 
to have been copied by the defendants from 
the work of the plaintiffs. The remaining 
thirty-four pages have appeared before, in 
various other publications, with the varia- 
tions hereinbefore stated. In view of these 
variations, and also in consideration of the 
fact, that these passages in the defendants' 
work, generally speaking, differ in punctua- 
tion and other typographical peculiarities 
from the same passages as contained in 
works, other than that of the plaintiffs, I 
find that these thirty-nine pages were taken 
by- the defendants from the plaintiffs' work, 
and none other. The whole of these three 
hundred and fifty-three pages, in the two 
volumes of the defendants' work, are taken 
from the last eleven volumes of the work of 
the plaintiffs. Of the three hundred and 
nineteen pages, above mentioned, which are 
in the work of the defendants, and which 
have not been published in any other work 
than that of the plaintiffs, I report sixty-four 
pages to be official letters and documents, 
and two hundred and fifty-five pages to be 
private. Of the remaining thirty-four pages, 
I report fifteen pages to be private, and nine- 
teen pages to be official. Under the head of 
"official" letters and papers, I class the fol- 
lowing: Letters addressed by Washington, 
as commander-in-chief, to the president of 
congress. Official letters to governors of 
states and speakers of legislative bodies. 
Circular letters. General orders. Communi- 
cations (official) addressed as president to his 
cabinet Letter accepting the command of 



the army, on our expected war with France. 
All others I class as "private." 

The cause was argued upon the master's 
report, (no exception having been filed there- 
to,) by Mr. Robbins and Willard Phillips for 
the plaintiffs, and by R. Rantoul for the 
defendants. 

The points made by the defendants were as 
follows: 

I. The papers of George Washington are 
not subjects of copyright. 1. They are man- 
uscripts of a deceased person, not injured by 
publication of them. 2. They are not liter- 
ary, and, therefore, are not literary property. 
3. They are public in their nature, and, there- 
fore, are not private property. 4. They were 
meant by the author for public use. 

II. Mr. Sparks is not the owner of these 
papers, but they belong to the United States, 
and may be published by any one. 

III. An author has a right to quote, select, 
extract or abridge from another, in the com- 
position of a work essentially new. 

STORY, Circuit Justice. This is one of 
those intricate and embarrassing questions, 
arising in the administration of civil justice, 
in which it is not, from the peculiar nature 
and character of the controversy, easy to ar- 
rive at any satisfactory conclusion, or to lay 
down any general principles applicable to all 
cases. Patents and copyrights approach, 
nearer than any other class of cases belong- 
ing to forensic discussions, to what may be 
called the metaphysics of the law, where the 
distinctions are, or at least may be, very 
subtile and -refined, and, sometimes, almost 
evanescent In many cases, indeed, what 
constitutes an infringement of a patented in- 
vention, is sufiiciently clear and obvious, and 
stands upon broad and general agreements 
and differences; but, in other cases, the lines 
approach very near to each other, and, some- 
times, become almost evanescent, or melt in- 
to each other. So, in cases of copyright, it 
is often exceedingly obvious, that the whole 
substance of one work has been copied from 
another, with slight omissions and formal 
differences only, which can be treated in no 
other way than as studied evasions; whereas, 
in other cases, the identity of the two works 
in substance, and the question of piracy, 
often depend upon a nice balance of the com- 
parative use made in one of the materials of 
the other; the nature, extent, and value of 
the materials thus used; the objects of each 
work; and the degree to which each writer 
may be fairly presumed to have resorted to 
the same common sources of information, or 
to have exercised the same common diligence 
in the selection and arrangement of the ma- 
terials. Thus, for example, no one can doubt 
that a reviewer may fairly cite largely from 
the original work, if his design be really and 
truly to use the passages for the purposes of 
fair and reasonable criticism. On the other 
hand, it is as clear, that if he thus cites the 
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most important parts of the work, with a 
view, not to criticise, but to supersede the 
use of the original work, and substitute the 
review for it, such a use will be deemed in 
law a piracy. A wide interval might, of 
course, exist between these two extremes, 
calling for great caution and involving great 
difficulty, where the court is approaching the 
dividing middle line which separates the one 
from the other. So, it has been decided that 
a fair and bona fide abridgment of an orig- 
inal work, is not a piracy of the copyright of 
the author. See Dodsley v. Kinnersley, 1 
Amb. 403; Whittingham v. Wooler, 2 Swanst 
428, 430, 431, note; Tonson v. Walker, 3 
Swanst 672-679, 081. But, then, what con- 
stitutes a fair and bona fide abridgment, in 
the sense of the law, is one of the most diffi- 
cult points, under particular circumstances, 
which can well arise for judicial discussion. 
It is clear, that a mere selection, or different 
arrangement of parts of the original work, 
so as to bring the work into a smaller com- 
pass, will not be held to be such an abridg- 
ment There must be real, substantial con- 
densation of the materials, and intellectual 
labor and judgment bestowed thereon; and 
not merely the facile use of the scissors; or 
extracts of the essential parts, constituting 
the chief value of the original work. See 
Gyles v. Wilcox, 2 Atk. 141. 

In the present case, the work alleged to be 
pirated, is the Writings of President Wash- 
ington, in twelve volumes, royal octavo, con* 
tainmg nearly seven thousand pages, of 
which the first volume contains a life of 
Washington, by the learned editor, Mr. 
Sparks, in respect to which no piracy is as- 
serted or proved. The other eleven volumes 
consist of the letters of Washington, private 
and official, and his messages and other pub- 
lic acts, with explanatory notes and occasion- 
al illustrations by the editor. That the orig- 
inal work is of very great, and, I may al- 
most say, of -inestimable value, as the repos- 
itory of the thoughts and opinions of that 
great man, no one pretends to doubt • The 
work of the defendants is in- two volumes, 
duodecimo, containing eight hundred and 
sixty-six pages. It consists of a Life of 
Washington, written by the learned defend- 
ant, (the Rev. Charles W. TJpham), which 
is formed upon a plan different from that of 
Mr. Sparks, and in which Washington is ' 
made mainly to tell the story of his own life, j 
by inserting therein his letters and his mes- I 
sages, and other written documents, with 
such connecting lines in the narrative, as 
may illustrate and explain the times and cir- 
cumstances, and occasions of writing them. 
Now, as I have already said, there is no 
complaint, that Mr. Upham has taken his 
narrative part, substantially, from the Life 
by Mr. Sparks. The gravamen is, that he 
has used the letters of Washington, and in- 
serted, verbatim, copies thereof from the 
collection of Mr. Sparks. The master finds, 
i>y his report, that the whole number of 



pages in Mr. Upham's work, corresponding 
and identical with the passages in Mr. 
Sparks's work, are three hundred and fifty- 
three pages out of eight hundred and sixty- 
six, a fraction more than one third of the 
two volumes of the defendants. Of these 
three hundred and fifty-three pages, the re- 
port finds that three hundred and nineteen 
pages consist of letters of Washington, which 
have been taken from Mr. Sparks's work, 
and have never been published before; name- 
ly, sixty-four pages are official letters and 
documents, and two hundred and fifty-five 
pages are private letters ot Washington. The 
question, therefore, upon this admitted state 
of the facts, resolves itself into the point, 
whether such a use, in the defendants* work, 
of the letters of Washington, constitutes a 
piracy of the work of Mr. Sparks. 

It is objected, in the first place, on behalf 
of the defendants, that the letters of Wash- 
ington are not, in the sense of the law, prop- 
er subjects of copyright, for several reasons: 
(1) Because they are the manuscripts of a 
deceased person, not injured by the publi- 
cation thereof; (2) because they are not 
literary compositions, and, therefore, not 
susceptible of being literary property, nor 
esteemed of value by the author; (3) be- 
cause they are, in their nature and char- 
acter, either public or official letters, or 
private letters of business; and (4) because 
they were designed by the author for pub- 
lic use, and not for copyright, or private 
property. Now, in relation to the last ob- 
jection, it is most manifest that President 
Washington deemed them his own private 
property, and bequeathed them to his 
nephew, the late Mr. Justice Washington, 
through whom the late Mr. Chief Justice 
Marshall and Mr. Sparks acquired an in- 
terest therein; and, as appears from the 
contract between these gentlemen, annexed 
to the report the publication of these writ- 
ings was undertaken by Mr. Sparks, as ed- 
itor, for their joint benefit; and tne work 
itself has been accomplished at great ex- 
pense and labor, and after great intellectual 
efforts, and very patient and comprehensive 
researches, both at home and abroad. The 
publication of the defendants, therefore, to 
some extent, must be injurious to the rights 
.of property of the representatives and as- 
signees of President Washington. Indeed, as 
we shall presently see, congress have actual- 
ly purchased these very letters and manu- 
scripts, at a great price, for the benefit of 
the nation, from their owner and possessor 
under the will of Mr. Justice Washington, 
as private and most valuable property. 
That President Washington, therefore, in- 
tended them exclusively for public use, as 
a donation to the public, or did not esteem 
them of value as his own private property, 
appears to me to be a proposition, complete- 
ly disproved by the evidence. Unless, in- 
deed, there be a most unequivocal dedica- 
tion of private letters and papers by the 
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author, either to the public, or to some 
private person, I hold, that the author has 
a property therein, and that the copyright 
thereof exclusively belongs to him. Then as 
to the supposed distinction between letters of 
business, or of a mere private or domestic 
character, and letters, which, from their 
character and contents, are to be treated 
as literary compositions, I am not prepared 
to admit its soundness or propriety. It is 
extremely difficult to say, what letters are 
or are not literary compositions. In one 
sense, all letters are literary, for they con- 
sist of the thoughts and language of the 
writer reduced to written characters, and 
show his style and his mode of constructing 
sentences, and his habits of composition. 
Many letters of business also embrace critic- 
al remarks and expressions of opinion on 
various subjects, moral, religious, political 
and literary. What is to be done in such 
cases? Even in compositions confessedly 
literary, the author may not intend, nay, 
often does not intend them for publication; 
and yet, no one on that account doubts his 
right of property therein, as a subject of 
value to himself and to his posterity. If 
subsequently published by his representa- 
tives, would they not have a copyright there- 
in? It Is highly probable, that neither Lord 
Chesterfield, nor Lord Orford, nor the poet 
Gray, nor Cowper, nor Lady Russell, nor 
Lady Montague, ever intended their letters 
for publication as literary compositions, al- 
though they abound with striking remarks, 
and elegant sketches, and sometimes with 
the most profound, as well as affecting, ex- 
hibitions of close reflection, and various 
knowledge and experience, mixed up with 
matters of business, personal anecdote, and 
family gossip. 

There is no small confusion in the books, 
in reference to the question of copyright in 
letters. Some of the dicta seem to suppose 
that no copyright can exist, except in letters 
which are professedly literary; while others 
again recognize a much more enlarged and 
liberal doctrine. See Gods. Pat (Ed. 1840, 
London) pp. 327-332; Gee v. Pritchard, 2 
Swanst 403, 405, 426, 427; Perceval v. 
Phipps, 2 Ves. & B. 19, 24, 25, 28. Without 
attempting to reconcile, or even to comment 
upon the language of the authorities on this 
head, I wish to state what I conceive to be 
the true doctrine upon the whole subject. 
In the first place, I hold, that the author of 
any letter or letters, (and his representa- 
tives,) whether they are literary composi- 
tions, or familiar letters, or letters of busi- 
ness, possess the sole and exclusive copy- 
right therein; and that no persons, neither 
those to whom they are addressed, nor other 
persons, have any right or authority to pub- 
lish the same upon their own account, or for 
their own benefit But, consistently with 
this right, the persons to whom they are 
addressed, may have, nay, must, by impli- 
cation, possess, the right to publish any 



letter or letters addressed to them, upon 
such occasions, as require, or justify, the 
publication or public use of them; but this 
right is strictly limited to such occasions. 
Gee v. Pritchard, 2 Swanst. 415, 419. Thus, 
a person may justifiably use and publish, 
in a suit at law or in equity, such letter or 
letters as are necessary and proper, to estab- 
lish his right to maintain the suit, or defend 
the same. So, if he be aspersed or mis- 
represented by the writer, or accused of 
improper conduct, in a public manner, he 
may publish such parts of such letter or 
letters, but no more, as may be necessary 
to vindicate his character and reputation, or 
free him from unjust obloquy and reproach. 
If he attempt to publish such letter or let- 
ters on other occasions, not justifiable, a 
court of equity will prevent the publication 
by an injunction, as a breach of private 
confidence or contract, or of the rights of 
the author; and a fortiori, if he attempt to 
publish them for profit; for then it is not 
a mere breach of confidence or contract, but 
it is a violation of the exclusive copyright 
of the writer. In short, the person, to whom 
letters are addressed, has but a limited 
right, or special property, (if I may so call 
it), in such letters, as a trustee, or bailee, 
for particular purposes, either of informa- 
tion or of protection, or of support of his 
own rights and character. The general prop- 
erty, and the general rights incident to 
property, belong to the writer, whether the 
letters are literary compositions, or familiar 
letters, or details of facts, or letters of busi- 
ness. The general property in the manu- 
scripts remains in the writer and his repre- 
sentatives, as well as the general copyright. 
A fortiori, third persons, standing in no priv- 
ity with either party, are not entitled to pub- 
lish them, to subserve their own private pur- 
poses of interest, or curiosity, or passion. If 
the case of Perceval v. Phipps, 2 Ves. & B. 
21, 28, before the then vice chancellor (Sir 
Thomas Plumer), contains a different doc- 
trine, all I can say is, that I do not accede to 
its authority; and I fall back upon the more 
intelligible and reasonable doctrine of Lord 
Hardwicke, in Pope v. Curl, 2 Atk. 342, and 
Lord Apsley, in the case of Thompson v. 
Stanhope, Amb. 737, and of Lord Keeper 
Henley, in the case of Duke of Queensberry 
v. Sheffeare, 2 Eden, 329 (cited 4 Burrows, 
2329), which Lord Eldon has not scrupled to 
hold to be binding authorities upon the point 
in Gee v. Pritchard, 2 Swanst. 403, 414, 415, 
419, 426, 427. But I do not understand that 
Sir Thomas Plumer did, in Perceval v. 
Phipps, deny the right of property of the 
writer in his own letters; and so he was un- 
derstood by Lord Eldon in Gee v. Pritchard; 
who, however, said, that that case admitted 
of much remark. Indeed, if the doctrine 
were otherwise, that no person, or his repre- 
sentatives, could have a copyright in his own 
private or familiar letters, written to friends, 
upon interesting political and other occasions. 
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or containing details of facts and occurrences, 
passing before the writer, it would operate 
as a great discouragement upon the collection 
and preservation thereof; and the materials 
of history would become far more scanty, 
than they otherwise would be. What de- 
scendant, or representative of the deceased 
author, would undertake to publish, at his 
own risk and expense, any such papers; -and 
what editor would be willing to employ his 
own learning, and judgment, and researches, 
in illustrating such works, if, the moment 
they were successful, and possessed the sub- 
stantial patronage of the public, a rival book- 
seller might republish them, either in the 
same, or in a cheaper form, and thus either 
share with him, or take from him the whole 
profits? It is the supposed exclusive copy- 
right in such writings, which now encour- 
ages their publication thereof, from time to 
time, after the afuthor has passed to the grave. 
To this we owe, not merely, the publication 
of the writings of Washington, but of Frank- 
lin, and Jay, and Jefferson and Madison, and 
other distinguished statesmen of our own 
country. It appears to ine, that the copy- 
right act of 1831, c. 16, § 9, [4 Stat. 436], fully 
recognizes the doctrine for which I contend. 
It gives by implication to the author, or legal 
proprietor of any manuscript whatever, the 
sole right to print and publish the same, and 
expressly authorizes the courts of equity 
of the United States to grant injunctions to 
restrain the publication thereof, by any per- 
son or persons, without his consent 

In respect to official letters, addressed to 
the government, or any of its departments, 
by public officers, so far as the right of the 
government extends, from principles of pub- 
lic policy, to withhold them from publication, 
or to give them publicity; there may be a 
just ground of distinction. It may be doubt- 
ful, whether any public officer is at liberty 
to publish them, at least, in the same age, 
when secrecy may be required by the public 
exigencies, without the sanction of the gov- 
ernment. On the other hand, from the na- 
ture of the public service, or the character 
of the documents, embracing historical, mili- 
tary, or diplomatic information, it may he 
the right, and even the duty, of the. govern- 
ment, to give them publicity, even against 
the will of the writers. But this is an ex- 
ception in favor of the government, and 
stands upon principles allied to, or nearly 
similar to, the rights of private individuals, 
to whom letters are addressed by their 
agents, to use them, and publish them, upon 
fit and justifiable occasions. But assuming 
the right of the government to publish such 
official letters and papers, under its own 
sanction, and for public purposes, I am not 
prepared to admit, that any private persons 
have a right to publish the same letters and 
papers, without the sanction of the govern- 
ment, for their own private profit and ad- 
vantage. Recently the Duke of Wellington's 
despatches have (I believe) been published, 



by an able, editor, with the consent of the 
noble duke, and under the sanction of the 
government. It would be a strange thing to 
say, that a compilation involving so much ex- 
pense, and so much labor to the editor, in col- 
lecting and arranging the materials, might 
be pirated and republished by another book- 
seller, perhaps to the ruin of the original pub- 
lisher and editor. Before my mind arrives 
at such a conclusion, I must have clear and 
positive lights to guide my judgment, or to 
bind me in point of authority. However, it 
is not necessary, in this case, to dispose of 
this point, because, of the letters and docu- 
ments published by the defendants, not more 
than one fifth part are of an official charac- 
ter. 

Another and distinct objection urged on 
behalf of the defendants, is, that congress 
have purchased the manuscripts of these 
letters and documents, and they have be- 
come public property, and may be published 
by any one. An answer, in part, has been 
already given to this objection. Congress 
have, indeed, authorized the purchase of 
these manuscripts from the owner and pos- 
sessor thereof, and paid the liberal price of 
25,000 dollars therefor; and they have thus 
become national property. But it is an en- 
tirely inadmissible conclusion that, therefore, 
every private person has a right to use them, 
and publish them. It might be contended, 
with as much force and correctness, that 
every private person had an equal right to 
use any other national* property at his pleas- 
ure, suchr?as the arms, the ammunition, the 
ships, or the custom houses, belonging to the 
government. But a reason, which is entirely 
conclusive upon this point, is, that the gov- 
ernment purchased the manuscripts, subject 
to the copyright alrea<|y acquired by the 
plaintiffs in the publicOjtioti^thereof. The 
vendor took .them subject to that copyright, 
and could convey no title which he did not 
himself possessor beyond what he possessed. 
Nor is there any pretence to say that he either 
did convey, or intended to convey, to the gov- 
ernment, the property in these manuscripts, 
except subject to the copyright already ac- 
quired. 

The next and leading objection is, that the 
defendants had a right to. abridge and select, 
and use the materials which they have taken 
for their work, which, though it embraces 
the number of letters above stated, is an 
original and new work, and that it consti- 
tutes, in no just sense, a piracy of the work 
of the plaintiffs. This, in truth, is the real 
hinge of the whole controversy, and involves 
the entire merits of the suit It is certainly 
true, that the defendants' work cannot prop- 
erly be treated as an abridgment of that of 
the plaintiffs; neither is it strictly and whol- 
ly a mere compilation from the latter. So 
far as the narrative goes, it is either origi- 
nal, or derived (at least as far as the matter 
has been brought before the court) from com- 
mon sources of information, open to all au- 
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thors. It is not even of the nature of a collec- 
tion of beauties of an author; for it does not 
profess to give fugitive extracts, or brilliant 
passages from particular letters. It is a selec- 
tion of the entire contents of particular let- 
ters, from the whole collection or mass of 
letters of the work of the plaintiffs. Prom 
the known taste and ability of Mr. Uphain, 
it cannot be doubted, that these letters are 
the most instructive, useful and interesting 
to be found in that large collection. 

The question, then, is, whether this is a 
justifiable use of the original materials, such 
as the law recognizes as no infringement of 
the copyright of the plaintiffs. It is said, 
that the defendant has selected only such 
materials, as suited his own limited purpose 
as a biographer. That is, doubtless, true; 
and he has produced an exceedingly valuable 
.book. But that is no answer to the difficulty. 
It is certainly not necessary, to constitute an 
invasion of copyright, that the whole of 
jl work should be copied, or even a large por- 
tion of it, in form or in substance. If so 
much is taken, that the value of the original 
is sensibly diminished, or the labors of the 
original author . are substantially to an in- 
jurious extent appropriated by another, that 
is sufficient, in point of law, to constitute a 
piracy pro tanto. The entirety of the copy- 
right is the property of the author; and it 
is no defence, that another person has ap- 
propriated a part, and not the whole, of any 
property. Neither does it necessarily de- 
pend upon the quantity taken, whether it 
is an infringement of the copyright or not. 
It is often affected by other considerations, 
the value of the materials taken, and the 
importance of it to the sale of the original 
work. Lord Cottenham, in thj recent cases 
of Bramwell v. Halcomb, 3 Mylne & C. 73T, 
738, and Saunders v. Smith, Id. 711, 736, 737, 
adverting to this point, said: "When it 
comes to a question of quantity, it must be 
very vague. One witer might take all the 
vital part of another's book, though it might 
be but a small proportion of the book in 
■quantity. It is not only quantity, but value, 
that is always looked to. It is useless to 
refer to any particular cases, as to quantity." 
In short, we mvst often, in deciding questions 
■of this sort, look to the nature and objects 
of the selections made, the quantity and 
value of the materials used, and the degree 
in which the use may prejudice the sale, or 
■diminish the profits, or supersede the objects, 
of the original work. Many mixed ingredi- 
ents enter into the discussion of such ques- 
tions. In some cases, a considerable por- 
tion of the materials of the original work 
may be fused, if I may use such an expres- 
sion, into another work, so as to be undis- 
tinguishable in the mass of the latter, which 
has other professed and obvious objects, and 
cannot fairly be treated as a piracy; or they 
may be inserted as a sort of distinct and 
mosaic work, into the general texture of 
the second work, and constitute the peculiar 



excellence thereof, and then it may be a 
clear piracy. If a person should, under color 
of publishing "Elegant Extracts'* of poetry, 
include all the best pieces at large of a fa- 
vorite poet, whose volume was secured by a 
copyright, it would be difficult to say why it 
was not an invasion of that right, since 
it might constitute the entire value of the 
volume. The case of Mawman v. Tegg, 2 
Russ. 3S5, is to this purpose. There was no 
pretence in that case, that all the articles of 
the encyclopedia of the plaintiffs had been 
copied into that of the defendants; but large 
portions of the materials of the plaintiffs' 
work had been copied. Lord Eldon, upon 
that occasion, held, that there might be a 
piracy of part of a work, which would enti- 
tle the plaintiffs to a full remedy and relief 
in equity. In prior cases, he had affirmed 
the like doctrine. In Wilkins v. Aikin, 17 
Ves. 422, 424, he said: "There is no doubt, 
that a man cannot, under the pretence of 
quotation, publish either the whole or a part 
of another's book, though he may use, what 
in all cases it is difficult to define, fair quo- 
tation.' 1 In Roworth v. Wilkes, 1 Camp. 94, 
Lord Ellenborough said: "A review will not, 
in general, serve as a substitute for the book 
reviewed; and even there, if so much is 
extracted, that it communicates the same 
knowledge with the original work, it is an 
actionable violation of literary property. 
The intention to pirate is not necessary in 
an action of this sort; it is enough, that 
the publication complained of is in substance 
a copy, whereby a work vested in another 
is prejudiced. A compilation of this kind 
(an encyclopedia) may differ from a treatise 
published by itself; but there must be cer- 
tain limits fixed to its transcripts; it must 
not be allowed to sweep up all modern 
works, or an encyclopedia would be a recipe 
for completely breaking down literary prop- 
erty." The vice chancellor (Sir L. Shad- 
well), in Sweet v, Shaw, 1 Jur. (London) 212 
[3 Jur. 217], referring to the remarks of Lord 
Ellenborough, cited by counsel, said: "That 
does not mean a substitute for the whole 
work. From what you state, suppose a book 
to contain one hundred articles, and ninety- 
nine were taken, still it would not be a sub- 
stitute." And in this very case he granted 
an injunction, being of opinion, that there 
was prima facie, at law, an invasion of 
the plaintiffs' right; not only an injury, 
but also a damage to the plaintiffs, in copy- 
ing from several volumes of Reports, pub- 
lished by the plaintiffs, although eleven only 
had been copied verbatim, but a considera- 
ble number of what were called "abridged 
cases," were, in truth, copies of the plaintiffs' 
volumes, with little, or trifling, alterations. 
It is manifest, also, from what fell from 
Lord Chancellor Cottenham, in Saunders v. 
Smith, 3 Mylne & C. 711, that he entertained 
no doubt, (although he did not decide the 
point,) that there might be a violation of the 
copyright of volumes of Reports, by copying 
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verbatim a part only of the cases reported* 
Much must, in such cases, depend upon the 
nature of the new work, the value and ex- 
tent of the copies, and the degree in which 
the original authors may be injured thereby. 
In Lewis v. Fullarton, 2 Jur. (London) 127 [3 
Jur. 669], 2 Beav. 6, Lord Langdale, in the 
case of a topographical dictionary, held, that 
largely copying from the work in another 
book having a similar object, was a viola* 
tion of that copyright, although the same 
information might have been (but, in fact, 
was not) obtained from common sources, 
open to all persons. On that occasion, he 
said: "None are entitled to save themselves 
trouble and expense, by availing themselves, 
for their own profit, of other men's works, 
still entitled to the protection of copyright;" 
and, accordingly, in that case, he granted an 
injunction as to the parts pirated, although 
it was admitted, on all hands, that there was 
much which was original in the new work. 

In the present case, I have no doubt what- 
ever, that there is an invasion of the plain- 
tiffs* copyright; I do not say designedly, or 
from bad intentions; on the contrary, I en- 
tertain no doubt, that it was deemed a per- 
fectly lawful and justifiable use of the 
plaintiffs' work. But if the defendants may 
take three hundred and nineteen letters, in- 
cluded in the plaintiffs' copyright, and ex- 
clusively belonging to them, there is no rea- 
son why another bookseller may not take 
other five hundred letters, and a third, one 
thousand letters, and so on, and thereby 
the plaintiffs' copyright be totally destroyed. 
Besides; every one must see, that the work 
of the defendants is mainly founded upon 
these letters, constituting more than one 
third of their work, and imparting to it its 
greatest, nay, its essential value. Without 
those letters, in its present form the work 
must fall to the ground. It is not a case, 
where abbreviated or select passages are 
taken from particular letters; but the entire 
letters are taken, and those of most interest 
and value to the public, as illustrating the 
life, the acts, and the character of Washing- 
ton. It seems to me, therefore, that it is a 
clear invasion of the right of property of the 
plaintiffs, if the copying of parts of a work, 
not constituting a major part, can ever be a 
violation thereof; as upon principle and au- 
thority, I have no doubt it may be. If it 
had been the case of a fair and bona fide 
abridgment of the work of the plaintiffs, it 
might have admitted of a very different con- 
sideration. 

I have come to this conclusion, not with- 
out some regret, that it may interfere, in 
some measure, with the very meritorious 
labors of the defendants, in their great un- 
dertaking of a series of works adapted to 
school libraries. But a judge is entitled in 
this case, as in others, only to know and to 
act upon his duty. I hope, however, that 
some means may be found, to produce an 
amicable settlement of this unhappy con* 



troversy. The report of the master must 
stand confirmed, and a perpetual injunction 
be awarded, restraining the defendants, 
their agents, servants and salesmen, from 
farther printing, publishing, selling, or dis- 
posing of any copy or copies of the work 
complained of; the "Life of Washington," 
by the Rev. Charles W. Upham, containing^ 
any of the three hundred and nineteen let- 
ters of Washington, stated in the report of 
the master, and neyer before published; and 
that it be referred to a master, to take an 
account of the profits made by the defend- 
ants, in the premises; with leave for either 
party to apply to the court for farther direc- 
tions. 



Case No. 4,908. 

FOLSOM v. MERCANTILE HUT. INS. CO.. 

[8 Blatchf. 170.3 1 

Circuit Court, S. D. New York. Feb. 1, 1871.2- 

Marine Insurance — Retroactive Policies — 
"Lost or Not Lost"— Defenses- 
Concealment. 

1. A policy of marine insurance on a vessel 
was issued March 1st, 1869, insuring her from 
January 1st, 1869, to January 1st, 1S70. The- 
policy did not contain the words, "lost or not 
lost." The vessel was lost by the perils of the* 
sea, February 2d, 1869, neither insurer nor in- 
sured knowing of the loss when the policy was 
issued: Held, that the loss was covered by the* 
policy. 

[See note at end of case.] 

2. Where, as a defence to a policy of marine- 
insurance, it is alleged that the insured con- 
cealed from the insurer material facts within 
his knowledge when he applied for the insur- 
ance, the defence is one that must be made out. 
affirmatively by the insurer. 

[See note at end of case.] 

3. A party applying for insurance is not bound 
to communicate to the insurer intelligence* 
known to the insurer, nor the expectations, 
opinions or speculations of such party, based 
upon facts known to the insurer. 

4. In this case, although it appeared that in- 
telligence of the loss of the vessel could have- 
reached the insured before the policy was is- 
sued, if her master had sent such intelligence 
by telegraph, it was held that the omission of 
the master to do so did not vitiate the policy. 

[At law. Assumpsit by Benjamin F. Fol~ 
som against the Mercantile Mutual Insur- 
ance Company.] 

Charles M. Da Costa, for plaintiff. 
Townsend Scudder, for defendants. 

BLATCHFORD, District Judge. This is an 
action, tried before the court without a jury, 
to recover the sum of $3,000, on a policy of 
marine insurance. The policy was issued to 
the plaintiff, March 1st, 1S69, on the schoon- 
er B. F. Folsom, for the sum of $3,000, fronu 
January 1st, 1869, to January 1st 1870. The- 
policy valued the vessel at $35,000. It did 
not state who the master of the vessel was- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]; 
2 [Affirmed in 18 Wall. (85 U. S.) 237.] 
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or what voyage she was upon. The rate of 
premium was expressed to be 12 per cent, 
net The policy contained this written 
clause: "Privileged to cancel at the expira- 
tion of six months; pro rata premium to be 
returned for time not used, no loss being 
claimed." The words "lost or not lost" were 
not contained in the policy. 

The vessel had sailed from Boston for 
Montevideo and Buenos Ayres, on the 6th 
of January, 1869, with John Orlando as her 
master. She was a three masted schooner. 
She was disabled at sea on the 13th of 
January, losing two of her masts, and her 
entire hull, except a part of her bow, going 
under water. Her crew remained on her for 
20 days and nights, the vessel being kept 
from sinking by the buoyancy of some lum- 
ber which formed part of her cargo. Her 
crew were taken on! from her by a Bremen 
vessel, bound to Bremen, and were landed 
at Bremerhaven on the 38th of February. 
The schooner was totally lost through the 
perils of the sea. On the 20th of February, 
John Orlando, the master of the schooner, 
wrote and mailed, at Bremerhaven, a letter 
to the plaintiff, (who was one of the owners 
of the schooner,)- at Philadelphia, announ- 
cing the loss of the schooner. This letter 
reached the plaintiff in due course of mail, 
after March 9th, bearing, when it reached 
him, a Bremerhaven postmark of February 
20th and a New York postmark of March 
9th. The master wrote a second letter, from 
Bremerhaven, to the plaintiff, at Philadel- 
phia, on the 26th of February, giving fuller 
particulars of the loss. This letter reached 
the plaintiff in due course of mail, after 
March 14th, bearing, when it reached him, 
a Bremerhaven postmark of February 27th, 
a New York postmark of March 14th, and a 
Philadelphia postmark of March 14th. The 
master had no money with which to prepay 
for his passage to the United States or for 
a telegraphic despatch to his owners, and 
was a stranger in Bremei'haven. His owners 
had no friends or credit there. Prepayment 
of a telegraphic despatch to the United 
States was required. The master obtain- 
ed a passage from Bremerhaven to the Unit- 
ed States, on an American steamer, by giv- 
ing an order on the plaintiff for the passage 
money. He noted his protest against the 
loss of the schooner, before the United States 
consular agent at Bremerhaven, on the 18th 
of February, informed that officer of the 
loss of the vessel and of the arrival of the 
crew, and applied to him for assistance. He 
and his crew were furnished with a board- 
ing place by the consular agent. He did not 
communicate with the plaintiff or with any 
of the owners of the schooner by telegraph. 

On the 22d of February, there was pub- 
lished in the daily public newspapers in the 
city of New York and in the city of Phila- 
delphia, (the defendants being located in New 
York and the plaintiff residing in Philadel- 
phia,) a telegraphic despatch in these words: 



"Liverpool, Feb. 21. Orlando, from Bait for 
Buenos Ayres, lost at sea; crew saved and 
landed at Bremerhaven." This despatch, as 
so published in Philadelphia, was seen by the 
plaintiff before he applied to the defendants 
to effect the insurance in question. The de- 
spatch, as published in New York, was cut 
out from one of the newspapers by a clerk in 
the employ of the defendants, at their office 
in New York, and pasted, on the 22d of Feb- 
ruary, in a scrap book, with 17 other items of 
marine disasters which were pasted therein 
on the same day, such scrap book being reg- 
ularly kept by such clerk, as a record of dis- 
asters. Over the despatch in question, in the 
book, was written, in large letters, the word 
"Orlando." The plaintiff made application in 
person to the defendants to effect the insur- 
ance in question, and did not call their atten- 
tion to the despatch or to its publication. At 
the time he so made application he knew that 
John Orlando had sailed in the schooner as 
her master, and also from what port and on 
what voyage she had sailed. In the shipping 
register used by the defendants at the time 
of issuing the policy, the existence of a bark 
called the Orlando, a whaler, was noted, but 
no schooner Orlando was noted. Such bark 
had in fact been owned, within two or three 
years before the date of the policy, by a per- 
son who was the partner of the plaintiff, but 
the plaintiff did not, at the time the policy 
was issued, know in what trade such bark 
was. Such shipping register contained the 
name of the schooner B. F. Folsom and her 
rating and the name of J. Orlando as her 
master. 

The proper proofs of loss were duly fur- 
nished, and, if the plaintiff is entitled to re- 
cover, his proper claim is $3,000, with interest 
from May 7th, 1869. 

The defendants contend, that, as the vessel 
was lost when the contract was made, March 
1st, and the words "lost or not lost" are not 
found in the policy, the insurance never took 
effect, and the plaintiff cannot recover. This 
view would be sound if the vessel had been 
lost before January 1st, 1869. But, by the 
policy, the risk expressly taken is from Jan- 
uary 1st, 1869, to January 1st, 1S70. It is a 
risk for the whole of that period. It covers 
a loss during any part of that time. The 
premium paid was for the whole time. If 
the vessel was safe and in being on the 1st 
of January, 1869, the defendants guaranteed 
her safety from that time. The inception of 
the contract in this case was not the 1st of 
March, 1869, but the 1st of January, 1869. 
As the vessel was safe on the 1st of January, 
1869, she was within the terms of the con- 
tract, so that the defendants took the risk up- 
on her. If this were not so, the defendants 
would be enjoying the premium for the two 
months from January 1st to March 1st, and 
yet be running no risk for that time. 1 Phil. 
Ins. § 925; 1 Amould, Ins. § 20; Hammond 
v. Allen [Case No. 6,000]. In the present 
case, it is not shown that either party knew 
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of* the loss when the policy was issued, and 
I am of opinion that the policy must be con- 
strued as covering any loss which occurred 
after January 1st, 1869, although, before 
March 1st, 1869. 

It is urged, as a defence, that the plaintiff 
concealed from the defendants material facts 
known to him. The concealment alleged is, 
that he did not inform the defendants, before 
the policy was issued, that the name of the 
master of the schooner was John Orlando, 
and that she had sailed for Montevideo and 
Buenos Ayres, and that he, the plaintiff, had 
seen in the newspapers the published de- 
spatch as to the loss of the Orlando. Con- 
ceding that the facts thus alleged to have 
been concealed were material, yet the defence 
of concealment is one that must be made out 
affirmatively by the underwriters. The de- 
fendants have not shown that the plaintiff 
did not, before the policy was issued, com- 
municate to them the fact that the name of 
the master of the schooner was John Or- 
lando, and that she had sailed for Monte- 
video and Buenos Ayres. In the absence of 
such evidence, it must be assumed that the 
■defendants were advised of these facts. As 
to the despatch about the Orlando and its 
publication, the defendants knew of it and 
had a copy of it in their disaster book. In 
view of this fact, and of the knowledge the 
defendants had as to who was the master of 
the schooner and as to what voyage she was 
upon, it cannot be regarded as a concealment 
of a fact material to the risk, that the plain- 
tiff did not call the attention of the defend- 
ants to the despatch or to its publication. 
They had already seen it, and the fact that 
he had seen it cannot be regarded as a ma- 
terial fact With the despatch, the fact of 
what voyage the schooner was on, and the 
name of her master, the defendants had all 
the information of material facts which the 
plaintiff had. He was not bound to com- 
municate to the defendants intelligence 
known to them, or his expectations, opinions 
or speculations based upon facts known to 
them. 1 Phil. Ins. §§ 574, 575, 603; 1 Ar- 
nould, Ins. §§ 207, 211. 

No evidence is given to show that the 
premium stated in the policy was fixed with- 
out reference to any of the three facts so 
alleged to have been concealed, nor can the 
court say, in the absence of all evidence, that 
it is reasonably probable that, with a knowl- 
edge of such three facts, the defendants 
would have declined the risk, or asked a 
higher premium than that at which the 
policy was effected. No evidence is given to 
show whether the rate of premium stated in 
the policy was a high rate or a low rate,— 
a, rate indicating a grea*t risk, or a rate indi- 
cating an ordinary risk. There is nothing 
to raise the legal presumption that the name 
of the master and the voyage were not com- 
municated, so as to relieve the defendants 
from the necessity of giving direct negative 
^evidence to establish that such two facts 
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; were not communicated, and to throw on the 
plaintiff the necessity of giving affirmative 
evidence that such facts were communicated. 
Arnould, Ins. § 213. 

The plaintiff had no information tending 
to show any disaster to the schooner, except 
what was contained in the despatch relative 
to the Orlando, if that can be regarded as 
such information. But, it is urged, on the 
part of the defendants, that the plaintiff 
must be presumed to have had knowledge, 
on the 1st of March, of the actual loss of the 
schooner before that .day, because informa- 
tion of the fact could have been communi- 
cated to him by telegraph, by the master, 
from Bremerhaven, before the policy was is- 
sued. It is claimed that it was the duty 
of the master to communicate intelligence 
of the loss, by telegraph, to the plaintiff, as 
soon as he arrived at Bremerhaven; and that 
it is shown that such information by tele- 
graph could have reached the plaintiff at 
Philadelphia as early as the 22d of Febru- 
ary. But this view is contrary to the de- 
cision of the supreme court in the case of 
General Interest Ins. Co. v. Ruggles, 12 
Wheat [25 U. S.] 408. In that case, the ves- 
sel was in -fact wholly lost -and destroyed 
at the time the insurance was effected, but 
the fact of the loss was not known to her 
owner, and such ignorance arose from the 
designed omission of the master to advise 
the owner of the loss, in order that the in- 
surance might be effected, and the result of 
such conduct of the master was, that in- 
telligence of the loss had not reached either 
the owner or the insurers at the time of the 
underwriting. But the court held, that, as 
the loss did not occur through any miscon- 
duct of the master's before the happening of 
the loss, and as, at the time of the miscon- 
duct of the master, in suppressing intelli- 
gence of the loss, he was not the agent of 
the owner for any purposes connected with 
procuring the insurance, and as the agency 
of the master ceased with the loss of the 
vessel, so that there was no legal obligation 
resting on him to communicate information 
of her loss to her owner, the policy was not 
vitiated. The decision in that case fully cov- 
ers the present case. 

The absence of any evidence, on the part 
of the defendants, to show any concealment 
by the plaintiff of any fact material to the 
risk, joined with the fact that ordinary pru- 
dence on the part of the defendants, in in- 
suring by a time policy running back for 
two months, would naturally lead them to 
enquire what voyage the vessel was upon, 
imposing the necessity of a truthful answer, 
leads to the conclusion that nothing is shown 
to impeach the good faith of the plaintiff. 
Underwriters, in assuming the risk of a ioss 
that may have happened before the date of 
the policy, assume a hazardous undertaking, 
and charge a proportionate premium, and 
must be presumed to inquire as to all obvious 
matters which may affect the taking of the 
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risk at all or the rate of premium. Their 
protection is in their own hands, by rejecting 
such rislrs or charging adequate premiums 
therefor. 

I find for the plaintiff, for the sum of §3,- 
000, with interest from May 7th, 1S69. 

[NOTE. This cause was afterwards heard on 
motion of defendants for a new trial, which mo- 
tion was denied (Case No. 4.903), and on writ of 
error the case was taken to the supreme court, 
where the judgment of the circuit court was 
duly affirmed, Mr. Justice Clifford delivering 
the opinion, in the course of which it was held 
that the omission of the words "lost or not lost" 
from the policy of insurance sued upon does not 
affect the plaintiff's right of recovery, it being 
sufficient to make a policy retroactive if it ap- 
peared by the description of the risk and the 
subject-matter of the contract that the policy 
was in fact intended to cover a previous loss. 
In reference to the attempt made at the trial 
to set up the defense that plaintiff concealed 
material facts from the defendants at the time 
the policy was issued, the learned justice re- 
marked that the circuit court foimd that the 
charge was not sustained by the evidence, 
"which is all that need be said upon the sub- 
ject, as it is quite clear that the trial by the 
circuit court, where the trial by jury is waived 
as in this case, is not the proper subject of re- 
view in the supreme court." Mercantile Mut, 
Ins. Co. v. Folsom, 18 Wall. (85 U. S.) 237.] 



Case No. 4,903. 

FOLSOM v. MERCANTILE MUT. INS. 
CO. 

[9 Blatchf. 201.] i 

Circuit Court, S. D. New York. Nov. 9, 1871.2 

Marine Insurance — Application as Evidence 

for Defendants— Concealment— Trial 

by Court— Special Findings. 

1. In an action at law on a time policy of 
marine insurance on. a vessel, tried before the 
court, without a jury, after the plaintiff had 
rested his case at the trial, the defendants of- 
fered in evidence a paper purporting to be an 
application presented to the defendants, request- 
ing them to effect the insurance covered by the 
policy. The court excluded the paper, on the 
ground that the application was merged in the 
policy, and that there was no plea in the case 
that the policy was obtained by any fraud or 
by any misrepresentation, and that the offer of 
the paper was not preceded, or accompanied, or 
followed, by any offer to put in evidence, or by 
any putting in evidence of, any such misrepre- 
sentation: Eeld, that the exclusion was proper. 

[See note at end of case.] 

2. The absence from the application of any 
statement as to where the vessel was when 
the application was made, or as to the port 
from which she had sailed, or as to the voyage 
on which she was bound, or as to who was her 
master, had no tendency to show that the plain- 
tiff did not, when he made the application, com- 
municate to the defendants the facts referred 
to, or answer truly all questions put to him in 
regard thereto. 

[See note at end of case.] 

3. Where this court, after the waiver of a 
trial by jury, tries a case without a jury, it is 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
2 [Affirmed in 18 Wall. (85 U. S.) 237.] 



not required to make a special finding upon the 
facts. 

[This was an action of assumpsit by Ben- 
jamin P. Folsom against the Mercantile 
Mutual Insurance Company on a policy of 
marine insurance on the schooner B. P. Fol- 
som, issued to the plaintiff March 1, 1809. 
A jury was waived, and the cause tried by 
the court, resulting in a verdict for plaintiff 
for the sum of $3,000 (Case No. 4,902), and is 
now heard on defendant's motion for a new 
trial.] 

Charles M. Da Costa, for plaintiff. 

Townsend Scudder, for defendants. 

BLATCHFORD, District Judge. This is 
an action on a time policy of marine insur- 
ance, on a vessel, tried before the court, with- 
out a jury. After tne plaintiff had rested 
his case, at the trial, the defendants offered 
in evidence a paper purporting to be an ap- 
plication presented to tne defendants, re- 
questing them to effect the insurance cover- 
ed by the policy, The plaintiff objected to 
the introduction in evidence of the paper, on 
the ground that the application was merged 
In the policy, and that there was no plea in 
the case that the policy was obtained by any 
fraud, or by any misrepresentation. The 
court rejected tne paper, on the ground that 
the evidence was inadmissible at that stage 
of the case. The defendants excepted to the 
ruling. At the close of the testimony on the 
part of the defendants, tney renewed their 
offer to put the application in evidence. The 
objection on the part oj. the plaintiff to Us 
introduction was renewed, and the court re- 
jected it as inadmissible, and the defend- 
ants excepted. They now move for a new 
trial, on the ground of an alleged error com- 
mitted by the court, in excluding the applica- 
tion as evidence. 

It is urged, for the defendants, that the ap- 
plication was the written con t -act, by which 
the defendants agreed to issue for a certain 
premium, and the plaintiff agreed to take, 
a policy of insurance, on the terms and con- 
ditions agreed upon therein. Such contract, 
however, must be evidenced by tne policy it- 
self. The policy must control, in this action, 
in case of any difference between its pro- 
visions and those of the application. In 
point of fact, however, a comparison of the 
application with the policy shows that the 
provisions of the two do not differ. As to any 
terms or conditions contained in the appli- 
cation, Tvhich might be in the nature of war- 
ranties or representations, it is not contended, 
on the part of the defendants, that there was 
any misrepresentation, on the part of the 
plaintiff, by setting^ out untruly any fact 
contained in the application. The offer of 
the application in evidence was not preceded, 
or accompanied, or followed, by any offer 
to put in evidence, or by any putting in evi- 
dence of, any such misrepresentation. 
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It is further urged, that the application was 
admissible, because it did not show, on its 
face, where the vessel was when the applica- 
tion was made, or from what port she had 
sailed, or on what voyage she was bound, or 
who was her master. But the policy itself 
contains none of these things. The absence 
of them from the application has no tendency 
to show that the plaintiff did not, when he 
made the application, communicate to the de- 
fendants the facts referred to, or answer 
truly all questions put to him in regard there- 
to. As I held, in my opinion deciding ttie 
cause,— Folsom v. Mercantile Ins. Co. [Case 
No. 4,902], — it was for the defendants to 
show, affirmatively, that the facts referred to 
were concealed by the plaintiff, and were 
material to the risk; and they gave no such 
proof. Moreover, the application, which was 
in form one for a time policy, contains no 
blanks for any information as to the voyage 
of the vessel, or her whereabouts at the time 
of the application. It contains, as does the 
policy, a blank, not filled, for the name of 
her master, but it appeared, on the trial, that 
the defendants knew the name of her master 
at the time the application was made. More- 
over, the policy, being a time policy, con- 
tains, as does the application, a warranty as 
to the ports iyid places the vessel should not 
visit or use. It was not claimed that she was 
lost while in a forbidden place, or on a for- 
bidden voyage; and, therefore, any state- 
ment of her voyage or whereabouts was im- 
material. 

I am satisfied, for these reasons, that the 
application was properly excluded, as being 
entirely irrelevant to the case. 

It is also urged, as a ground for a new trial, 
that it appeared that, in fact, the plaintiff 
concealed from the defendants, when he ap- 
plied for the insurance, and at all times be- 
fore the policy was issued, facts known to 
him, which were material to the risk; and 
that the court erred in refusing to rule, as re- 
quested by the defendants, in accordance with 
certain propositions of law made to the court 
by the defendants. In regard to the ques- 
tion of concealment, and the requests to rule, 
proposed by the defendants, I carefully con- 
sidered the views urged on the part of the de- 
fendants, in giving my decision in the case, 
after it was tried,— Folsom v. Mercantile Ins. 
Co. [Case No. 4,902],— andno new viewson the 
subject are now presented. The conclusions 
I arrived at are fully stated, with the reasons 
therefor, in such decision, and I have not 
been able to satisfy myself that they are er- 
roneous. 

A new trial is also asked for, on the ground 
that the court erred in refusing to make, on 
the request of the defendants, a special find- 
ing of facts in the case. The reasons which 
governed the court, in so refusing, were those 
which are set forth in the opinion in the case 
of Clement v. Phoenix Ins. Co. [Case No. 2.- 
8S2]. I understand the views which I there 
took of the effect of the provisions of the 4th 
9FED.CAS. — 23 
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section of the act of March 3, 1865 (13 Stat. 
503), to be sustained by the supreme court, in 
the case of Norris v. Jackson, 9 Wall. [76 U. 
S.] 125. The court which, after the waiver of 
a trial by jury, tries a case without a jury, 
is not required to make a special finding up- 
on the facts. It may make a general finding, 
and it may rightfully decline to make a spe- 
cial finding. There is nothing in the case of 
Generes v. Campbell, 11 Wall. [7S U. S.] 193, 
or in any other decision of the supreme court, 
inconsistent with this view. In this case, 
I think it was a proper exercise of the dis- 
cretion of the court, not to make a special 
finding, and that a new trial ought not to be 
granted because of the refusal of the court 
to make a special finding. 

In regard to the objection, that the policy 
does not contain the words "lost or not lost," 
and that the vessel had, in fact, been lost 
before the policy was issued, I fully consid- 
ered the question, in my opinion given on 
deciding the cause, and aanere to rue views 
then expressed. 

The motion for a new trial is denied. 

[NOTE. On writ of error sued out by the 
defendant, the judgment of the circuit court in 
this case, which was for the plaintiff (Case No. 
4,902), was duly afiirmed, Mr. Justice Clifford 
delivering the opinion. It was held there was 
no error in lie refusal of the circuit court to 
admit as evidence the application for insurance 
when tendered by the defendants in support of 
the defense of concealment, inasmuch as the 
instrument contained no statement in respect 
to any one of those matters; and, as its terms 
were exactly the same as those of the policy, the 
contents were immaterial to the issue, as they 
could have no tendency to show that the plain- 
tiff, when he made the application, did not com- 
municate to the defendants all the material 
facts and circumstances within his knowledge. 
The opinions of the circuit court (Case No. 4,- 
902), and on motion for new trial, as given in 
the principal case, were specially referred to and 
approved by the supreme court. Insurance Co. 
v. Folsom, 18 Wall. (85 U. S.) 237.] 



FOLSOM (TARR v.). See Case No. 13,756. 

FOLSOM (UNITED STATES v.). See Cases 
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Case !No. 4,904. 

FONDA v. BRITISH-AMERICAN ASSUR. 
CO. 

[6 Cent. Law J. 305; 6 Reporter, 71; 7 Ins. Law 
J. 46S; 10 Chi. Leg. News, 309.] i 

Circuit Court, E. D. Michigan. April 1, 1878. 

Foreign Corporations— Service of Process 
upon Agents. 

A resolution of a foreign corporation, filed 
pursuant to a state statute, authorizing its agent 
*'to acknowledge service of process for and in 
behalf of such company, and consenting that 
service of process upon any agent shall be taken 
and held to he as valid as if served upon the 
company or association," amounts to an agree- 

i [Reprinted from G Cent. Law J. 305, by per- 
mission. 6 Reporter, 71, contains only a par- 
tial report] 
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ment for a constructive presence within such 
state; and a federal court may obtain juris- 
diction over such corporation by service upon its 
agent. 

[Cited in Maxwell v. Atchison, T. & S. F. 
R. Co,, 34 Fed. 288.] 

At law. On motion to set aside the sum- 
mons, upon the ground that defendant was 
a foreign corporation organized under the 
laws of the province of Ontario, and, there- 
fore, not suable in this court 

C. E. Warner, for motion. 
H. E. Windsor, contra. 

BROWN, District Judge. This is an action 
brought by a writ of summons, in which the 
defendant is described "as a body corporate, 
organized and existing under the laws of 
Ontario, in the dominion of Canada, and an 
alien and a subject of the queen of Great 
Britain and Ireland/* The motion raises the 
.question of the jurisdiction of this court over 
the defendant, and is based upon the fact 
that it is not an inhabitant of, or found with- 
in this district. 

The first section of the act of 1875, follow- 
ing in this respect the language of the judi- 
ciary act, provides "that no civil suit shall be 
brought before either of said courts against 
any person, by any original process or pro- 
ceeding, in any other district than that 
whereof he is an inhabitant, or in which he 
shall be found at the time of the serving of 
such process, or of commencing such pro- 
ceeding, except as hereinafter provided." A 
series of decisions of the supreme court has 
settled the law that a corporation is only a 
citizen of the state by which it is created; 
that it is a mere creature of local law, and 
has not even an absolute right of recogni- 
tion in other states, but depends for that, 
and for the enforcements of its contracts, up- 
on the assent of those states, which may be 
given upon such terms as they please. Bank 
of Augusta v. Earle, 13 Pet [38 U. S.] 519; 
Paul v. Virginia, 8 Wall. [75 XJ. S.] 1G8; 
Ohio & M. R. Co. v. Wheeler, 1 Black. [66 U. 
S.] 286; Baltimore & O. R. Co. v. Harris, 12 
Wall. [79 U. S.] 81. Accordingly, it has al- 
ways been held that a foreign corporation 
was not an inhabitant of any district except 
that within which it was incorporated, and 
that service upon its officers in another dis- 
trict was not a finding of the corporation 
in that district, within the meaning of the 
judiciary act Day v. Newark India Rubber 
Manuf'g Co. [Case No. 3,GS3]; Main v. Sec- 
ond Nat Bank [Id. S,9761. 

If the service of the summons in this case 
is supported at all, it must be by virtue of 
the statute of this state, which provides that 
every foreign insurance company shall file 
with the secretary of state a resolution, au- 
thorizing any agent, duly appointed by reso- 
lution, under the seal of the company, to ac- 
knowledge service of process for, and in be- 
half of such company, "consenting that 
service of process upon any agent shall be 
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taken and held to be as valid as if served 
upon the company or association, according 
to the laws of this state or any other state, 
and waiving all claim of error by reason of 
such, service." That such service is valid 
and regular, has not only been repeatedly 
recognized by the supreme court of this state, 
but was held to be valid as applied to process 
from the state courts in the case of La- 
fayette Ins. Co. v. French, IS How. [59 U. 
S.] 404. It is true the question was not dis- 
cussed whether such service would be valid 
as applied to process of the federal court, 
but there is no intimation that it would not 
be so considered. In the case of Railroad Co. 
v. Harris, 12 Wall. [79 U. S.] 81, the supreme 
court observed in speaking of a foreign cor- 
poration: "It can not migrate, but may ex- 
ercise its authority in a foreign territory, 
upon such conditions as may be prescribed 
by the laws of the place. One of these con- 
ditions may be that it shall consent to be 
sued there. If it do business there it will be 
presumed to have assented, and will be 
bound accordingly." The question at issue 
here, however, was not directly passed upon 
in that case. In Pomeroy v. New York & 
N. H. R. Co. [Case No. 11,261], it was held 
that the provision in the judiciary act above 
quoted could not be altered or, modified by 
any state law,* and that the law of New 
York in regard to a Connecticut corporation, 
declaring it liable to be sued in the same 
manner as corporations created by the laws 
of New York, and that process might be 
served on the officers or agent of the corpora- 
tion, would not have the effect to give the 
federal court jurisdiction of a suit against 
such corporation by service within the dis- 
trict on an officer or agent 

I am better satisfied, however, with the 
opinion in the case of Knott v. Southern Life 
Ins. Co. [Id. 7,894], in which jurisdiction in 
a similar case was sustained. It seems to 
me the very object of the state law was to 
provide that no insurance company should 
do business within the state that was not 
capable of being sued there, and thp.t the 
constructive presence of a corporation in the 
person of its agent should be recognized as 
well by us as by the state courts. The cases 
holding that a corporation is a citizen only 
of the state in which it is organized, are quite 
as applicable to state courts as to federal 
courts, and w r ould be as effectual to prevent 
a foreign corporation being sued in the state 
courts of another state as in the federal 
courts. Now, if statutes like this may be 
held to constitute a constrictive presence of 
the corporation in another state for the pur- 
pose of the service of process from the state 
court, I see no reason why it should not oper- 
ate equally in favor of process from this 
court And if a foreign corporation may 
appear after the issuing of process and de- 
fend a suit, (of which no doubt was ever en- 
tertained) it is difficult to see why it may 
not agree beforehand that it will accept ser- 
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vice of all process that may be served upon 
it. In this particular the case of Day v. 
Newark India Rubber Co., above cited, dif- 
fers from the one under consideration— there 
was no express agreement on the part of the 
corporation to accept service— the jurisdic- 
tion could only be sustained upon the theory 
that the acceptance of the franchise implied 
an agreement to be bound by the conditions 
of the statute. With deference to conflicting 
opinions, the reasoning of Judge Woods in 
the case cited from his reports seems to me 
unanswerable, and for the present I shall act 
upon it as the law in these cases. 
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FONTAINE v. ARESTA. 

[2 McLean, 127.] i 

Circuit Court, D. Illinois. June Term, 1840. 

Action op Debt— Bond Payable in Instalments 
—Penalty— Covenant. 

1. On a bond, payable by instalments, debt 
cannot be sustained until they shall all become 
due. 

2. But if the payment be secured by a penalty, 
debt may be brought 

3. Where there is no penalty covenant is the 
proper action for the instalments on a bond; or 
assumpsit, if the instalments be due by a sim- 
ple contract. 

[This was an action at law by Andrew 
Fontaine, assignee, against Francis Aresta.] 

Mr. Logan, for plaintiff. 
Mr.* Thomas, for defendant. 

OPINION OF THE COURT. This action 
of debt was brought on an instrument, under 
seal, for the payment of a certain sum, as 
principal, not yet due; and the payment of the 
interest annually. The defendant filed a 
special demurrer, which raises the question, 
whether an action of debt for the interest can 
besustained beforethe principal becomesdue. 
The rule seems to be well settled that debt 
will not lie for money, payable by instal- 
ments, until they shall all become due, unless 
the payment be secured by a penalty. 1 Chit 
PL 129; Rudder v. Price, 1 H. Bl. 547; 2 
Saund. 303, note 6; 3 Coke, 22a; Selw. N. 
P. 531, note; Bac. Abr. C69; 3 Black. 1C8. 
Where a sum of money is payable by instal- 
ments, and the payment is secured by a pen- 
alty, debt may be brought for the penalty. 
Bac. Abr. 699, "Debt" B.; Com. Dig. F. In 
1 Bin. 152, the court held, that where the 
condition of a bond was for the payment of 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



interest annually, and the principal at a dis- 
tant day, the interest might be recovered, be- 
fore the principal was due, by an action of 
debt on the bond. In this case the payment 
of the principal and interest was secured by 
a penalty. Where there is no penalty in the 
bond, payable by instalments, covenant is 
the proper action to recover the instalments 
as they shall become due. If the instalment 
be due on a simple contract, assumpsit is the 
proper action. This is a technical rule, as 
applied to the action of debt but it seems to 
be too well established to be disregarded. The 
demurrer must be sustained. 



Case Mo. 4,906. 

In re FOOT et al. 

[8 Ben. 228; i 12 N. B. R. 337; 1 N. Y. 
Wkly. Dig. 76.] 

District Court, N. D. New York. July, 1875. 

Appropriation op Fond— Subrogation— Joint 
and Separate Estate. 

1. F., one of the firm of F. D. & Co., en- 
dorsed paper of the firm to raise money for the 
firm, and pledged securities* belonging to him- 
self, as security for its payment The firm after- 
wards became bankrupt After the adjudica- 
tion in bankruptcy, the holders of the paper sold 
the securities then pledged, and realized on the 
sale $18,281, being $104 more than the amount 
due on the notes. The individual estate of F. 
proved insufficient to -pay his individual debts, 
and the individual creditors insisted that the 
amount realized from the securities thus sold 
should be appropriated from the fund belonging 
to the joint estate, to that of the separate es- 
tate: Meld, that, where there are two classes 
of creditors having a common debtor, who has 
several funds, and one class of creditors can re- 
sort to all of them, while the other can resort 
to only part of them, the former shall take 
payment out of the fund to which they can re- 
sort exclusively, so that both classes may be 
protected; and if the former resort to the fund 
common to both classes, to the loss of the latter, 
the 'latter are entitled to be substituted in place 
of the former, to the extent of the deprivation 
to which they have been subjected. 

2. Under this principle, the holders of the 
notes in question might have surrendered the 
securities and resorted to either the joint es-- 
tate or the separate estate. 

3. The rights of the parties were not changed, 
because the holders of the notes satisfied them 
by a sale of the securities instead of resorting 
to the joint estate in bankruptcy; and the sepa- 
rate creditors were to be substituted to the 
right of the holders of the notes, to enforce pay- 
ment from the joint estate. 

4. Payment will not be permitted in equity 
to operate as an extinguishment as against 
those equitably entitled to substitution in place 
of the party receiving payment. 

5. The assignee, therefore, must appropriate 
to the separate estate of F. the $104 of surplus 
moneys arising on the sale of the securities, 
and such further sum as might arise from the 
dividends of the joint estate, as upon a debt 
proved against the joint estate of $18,177, the 
amount of the notes, accruing as of the date 
of the sale of the securities. 

In bankruptcy. 

1 ["Reported by Robert D. Benedict, Esq.. and 
Benj. Lincoln Benedict^ Esq., and here reprint- 
ed by permission.] 
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W. & J. D. Keraan, for petitioners. 
Dennison & Everett, for assignee. 

WALLACE, District Judge. For the pur- 
pose of raising money for the firm of Foot, 
Doud & Co., the above named bankrupts, 
[Norman B.] Foot, one of the firm, endorsed 
their paper, and pledged securities belonging 
to himself individually as collateral for pay- 
ment of the paper. After the adjudication of 
bankruptcy herein, the holders of the notes 
sold the securities thus pledged, and realized 
upon the sale the sum of $1S,2S1, being §104 
in excess of the amount due upon the notes. 
The separate creditors of Foot now repre- 
sent that his separate estate is insufficient to 
pay his individual debts, and insist that the 
amount realized from the securities thus sold, 
be appropriated from the fund belonging to 
the joint estate to that of the separate es- 
tate of Foot They maintain, that it was the 
duty of the assignee in bankruptcy to have 
exonerated the separate estate from the lien 
of the pledgees out of the funds of the joint 
estate; and they urge that, in any event, 
Foot, as surety for the firm, when the notes 
were paid by the sale of his property, became 
subrogated to the claims of the holders of the 
notes, and entitled to prove the amount of 
the notes against the joint estate; and that 
this demand enures to the benefit of his sep- 
arate estate, which should be credited by the 
assignee with ratable dividends on the 
amount. 

There are technical difficulties in the way 
of obtaining relief upon either of these theo- 
ries. The assignee would not have been jus- 
tified in applying the moneys of the joint es- 
tate to discharge a lien upon the property of 
the separate estate, even where the lien was 
created for the benefit of the firm; and if 
Foot as surety became subrogated to the 
rights of the holders of the notes, and there- 
fore entitled to prove their amount, the rule 
which precludes a partner from proving his 
individual debt in competition with the joint 
creditors, would defeat the separate estate 
from deriving any benefit through the claim 
of Foot. But it seems clear, that the equities 
of the separate creditors can be worked out 
upon familiar principles, and a result at- 
tained, which, in view of the condition of the 
two estates, is highly desirable. 

Where there are two classes of creditors, 
having a common debtor who has several 
funds, and one class of the creditors can re- 
sort to ail the funds, while the other can re- 
sort only to part of them, the former shall 
take payment out of the fund to which they 
cau resort exclusively, so that both classes 
may be protected; and if the former resort 
to the fund common to both classes, to the 
loss of the latter, the latter are entitled to be 
substituted to the extent of the deprivation to 
which they have been subjected, in the place 
of the former. This principle has been fre- 
quently applied where specific liens exist in 
favor of different creditors upon property of 



the same debtor; and the rule is the same, 
where the parties are creditors of different 
debtors, where, as between the debtors, equi- 
ty demands that one of them should discharge 
the debt in exoneration of the other. Dorr v. 
Shaw, 4 Johns. Ch. 17; Story, Eq. Jur. §§ 642, 
043; Ex parte Kendall, 17 Ves. 521; Nell v. 
Miller, 8 Barr. [8 Pa. St.] 347; Sterling v. 
Brightbill, 5 Watts, 229. The doctrine ap- 
plies in all cases of marshalling equitable as- 
sets; and its application to assets in bank- 
ruptcy, which are to be administered upon 
equitable principles, is peculiarly appropriate. 

In the present case, after the adjudication 
of bankruptcy, the holders of the notes might 
have surrendered the collaterals, and resortt d 
to either of two funds to obtain payment; as 
creditors of the firm, they could have proved 
against, and shared in, the joint estate; and 
as creditors of Foot, they could have proved 
against, and shared in, his separate estate; 
and, if they had surrendered, the collat- 
erals would have enured to the benefit of 
the separate estate, because the firm were 
the primary debtors and Foot was a surety. 
The holders of the notes could not have 
been compelled to elect as to which fund 
they should pursue;— the rule in England^ 
which requires creditors of both the joint 
and separate estate in bankruptcy to elect, 
not obtaining here. Ex parte Farnum 
[Case No. 4,674]; Meade v. National Bank of 
FayetteviUe [Id. 9,366]; Emery v. Canal Nat. 
Bank [Id. 4,446]. The joint creditors, there- 
fore, could not have been heard to complain 
if the holders of the notes had chosen to ob- 
tain satisfaction out of the joint estate; and 
no equities exist on their part, to countervail 
those of the separate creditors of Foot. On 
the other hand, if the nolders of the notes had 
surrendered their collaterals, and resorted to* 
the separate estate of Foot by proving their 
claims in bankruptcy, the creditors of his 
separate estate would have been entitled to 
be substituted in the place of the holders of 
the notes, and allowed to prove the notes 
against the joint estate. 

The rights of the parties are not changed 
because the holders of the notes satisfied 
them by a sale of the securities, instead of 
resorting to the joint estate in bankruptcy. 
By the course taken, the separate estate has- 
been diminished to the extent that satisfac- 
tion might have been obtained from the joint 
estate; and to that extent the separate cred- 
itors have been deprived of a fund, in which 
they were entitled to equitable priority as 
against a class of creditors who had resort to- 
another fund, which, as between the debtors, 
was the primary fund for payment. Upon 
the principles referred to, the separate cred- 
itors are to be substituted to the rights of the 
holders of the notes to enforce payment from 
the joint estate in bankruptcy. The technic- 
al satisfaction of the notes by the proceeds 
of the securities, does not stand in the way; 
for payment will not be permitted in equity 
to operate as an extinguishment as against 
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those equitably entitled to substitution in the 
place of the party receiving payment. Eddy 
y. Traver, 6 Paige, 521; Morris v. Oakford, 
3 BaiT [9 Pa. St.] 498; Richardson v. Wash- 
ington Bank, 3 Mete. [Mass.] 536. 

Applying these principles to the present 
case, a result is reached which does no in- 
justice to either class of creditors; and which 
affords a signal illustration of the benign 
vigor of the rules of equity. The assets of 
the primary debtors will be appropriated to 
the ratable payment of all their creditors, 
and those of the separate partner to his cred- 
itors; while the holders of the notes, pro- 
tected in the exercise of their rights, will 
have so enforced them as not needlessly to 
prejudice the rights of other creditors. 

A decree is ordered that the assignee ap- 
propriate to the separate estate of Foot the 
surplus arising upon the sales of the securi- 
ties, and such further sum as may arise from 
the dividends of the joint estate, as upon a 
debt proved against such joint estate of $18,- 
177, accruing as of the date of the sale of the 
securities. 

[See In re Foot, Case No. 4,907.] 



Case No. 4,907. 

In re FOOT et al. 

[11 Blatchf. 530; i 11 N. B. R. 153.] 

Circuit Court, N. D. New York. March 17, 

1874. 

Sale— Stoppage in Tuaxsitu— Bankruptcy — 
Proof op Debt. 

1. A. sold goods to B. for 'cash, to her paid on 
the receipt by B. of the invoice for the goods. 
They were placed on board of a canal-boat, to 
be transported to B., and the invoice was sent 
to B. The goods were not paid for, and B. be- 
came insolvent. The canal-boat was stopped by- 
ice. The master landed the goods, and placed 
them in warehouse. B. gave to the warehouse- 
man authority to sell the goods if he could ob- 
tain a specified price for them. Afterwards B. 
gave to A. an order for the goods, and A. 
took possession of all of them, except some 
which the warehouseman had sold, and gave 
credit therefor, at the sale price to B., in ex- 
tinguishment of an equal amount of B.'s indebt- 
edness to A. in general account. B. being ad- 
judged a bankrupt, A. made proof of a debt 
against B., for the balance of such general ac- 
count. It was objected by the assignee in 
bankruptcy, that A. had received an illegal pref- 
erence, in payment, in part, of such account, by 
receiving the salt on the order of B., when B. 
was insolvent, and when A. had reasonable 
cause to believe that B. was insolvent, that 
such preference was a fraud on the bankruptcy 
act, and that A. must be excluded from a share 
in the distribution of the assets of B.: Held, 
that the goods had not come to the possession 
of B.. or of his agent, for disposal, so as to 
cut off the right of A. to stop them in transitu. 

2. The non-payment of* the price of the goods 
warranted a rescission of the sale. 

3. A. had a right to appropriate the goods, 
on crediting the same, so as practically to ex- 
tinguish the charge of the price of the sale to 
that extent 

4. The proof of debt must stand. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[Appeal from the district court of the 
United States for the northern district of 
New York. 

[In bankruptcy. In the matter of Nor- 
man B. Foot and others.] 

Scott Lord, for assignee in bankruptcy. 
Georsre F. Comstock, for creditor. 

WOODRUFF, Circuit Judge. The as- 
signee of the bankrupts appeals from a deci- 
sion of the district court in bankruptcy 
[ease unreported], allowing, or refusing to 
strike out, the proof of debt against the bank- 
rupts* estate, made by the Onondaga Salt 
Company, for a balance of account. The 
ground of objection to the allowance of such 
debt is, that the salt company have received 
an illegal preference, in payment, m part, of 
their account, which excludes them from 
any participation in the distribution of the 
assets. The salt company had, from time 
to time, sold to the bankrupts salt, on credit; 
but the proof here sufficiently shows that 
their last sales were upon the express terms 
of payment in cash on the receipt of the 
invoice by the bankrupts, to whom the salt 
was forwarded by canal, by the company. 
On the sale, the goods were placed on board 
a canal-boat, for transportation, and the in- 
voice or bill thereof was forwarded to the 
bankrupts. The bankrupts did not remit 
the money in payment for the salt; on the 
contrary, the purchasers failed and became 
insolvent But, the canal-boat containing 
the salt was stopped by ice on the canal, 
which interrupted navigation for the season, 
and the master of the canal-boat landed the 
salt and placed it in warehouse, and the 
warehouseman notified the purchasers of that 
fact, whereupon the purchasers jrave to the 
warehouseman a conditional authority to 
sell the salt, i. e., if he could obtain a price 
which was specified. After the failure and 
insolvency of the purchasers, an interview 
was had by one of them with the officers 
or agents of the company, and he suggested 
the propriety of a resumption of the posses- 
sion and ownership of the salt by the com- 
pany, and, they acquiescing, he gave to the 
company an order therefor. The company 
then took possession of the salt, (excepting 
about fifty bushels thereof, which the ware- 
houseman had in some manner disposed of,) 
and gave a credit therefor, at the price of 
the original sale, in extinguishment of an 
equal amount of charge in the general ac- 
count, though without any other or special 
application of the payment This resump- 
tion of possession and credit of the price, 
and the order given by the purchasers of the 
salt, in a state of insolvency, and when the 
company had reasonable cause to believe 
the purchasers were insolvent is insisted 
upon as a giving and receiving part pay- 
ment, in general account by way of illegal 
preference, in fraud of the provisions of the 
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bankrupt law, which bars the company from 
any share in the assets of the bankrupts. 
The district court held otherwise, and, I 
think, correctly. 

Although the purchasers had given author- 
ity to the warehouseman to sell, that order 
was conditional only. It had not changed 
his relation to the goods, except condition- 
ally. He was not their general agent to 
receive and dispose of the salt The salt 
was in course of transmission to the buyers, 
and so remained until it should, perchance, 
happen that another purchaser was found 
to whom, under the conditional authority, 
the warehouseman might make a sale. The 
general purpose was to forward the salt to 
tha buyers. A special and subordinate in- 
tent arose from the unexpected detention of 
the goods, which gave rise to a conditional 
authority to sell the salt. I am, therefore, 
of opinion, that the goods had not come to 
the possession of the* purchasers, or their 
agent, for disposal, so as to cut off the right 
of stoppage in transitu. See the subject 
largely discussed, and cases cited, in Harris 
v. Hart, 6 Duer, 006, affirmed 17 N. Y. 249. 
The salt company had the right, therefore, 
to stop the goods. This right they could 
exercise, and the assent of the purchasers 
to their resumption of the possession gave 
them no greater right in that respect If 
such resumption of possession operated to 
give them an advantage over other creditors, 
it was vested in them by law, and inde- 
pendently of the consent of the purchasers. 
The voluntary assent of the purchasers did 
not make their taking possession illegal 
under the bankrupt law, because, however, 
in form, they acted under the order, they 
had, in fact and in law, all the right of 
preference, in this respect, independently of 
such assent It is not giving a preference 
to a creditor, when a debtor, peaceably and 
for convenience, assents to the doing by the 
creditor of what the creditor, if objection 
and collision arose, could lawfully do in 
spite of objection. 

Again, the non-payment of the price war- 
ranted a rescission of the sale; and, as to 
that like observations are pertinent The 
company, therefore, on the stoppage of the 
goods, and on obtaining possession thereof, 
had a right to appropriate the salt, on cred- 
iting the same, so as practically to extin- 
guish the charge of the price of the sale to 
that extent While the bankrupt law 
should be enforced so to give effect to its 
provisions as fairly and fully to effect its 
beneficial design and purpose, the court 
should not be astute to discover technical 
grounds on which to defeat the just and 
equitable rights of one creditor, in order to 
benefit the rest by enlarging the fund for 
equal distribution, or by inequitably cutting 
off the one from a participation therein. 

The order must be affirmed. 

[See In re Foot, Case No. 4,906.] 
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FOOT et al. v. EDWARDS. 

f3 Blatchf. 310.] i 

Circuit Court, D, Connecticut Sept, 1855. 

Jurisdiction — Diversion op a TVatek Course- 
Where the Cause of Action Arises. 

Where A. diverted, in Connecticut, a stream 
of water which had its rise in Connecticut, and 
flowed into Massachusetts, so that it ceased to 
flow to B.'s mill, situated on the same stream 
in Massachusetts: Held, that the circuit court 
of the United States for Connecticut had juris- 
diction of an action by B. against A., for the 
damage caused by the diversion. 

[Cited in Mannville Co. v. Worcester, 138 
Mass. 90.] 

This was an action for damages for an in- 
jury to the mill property of the plaintiffs 
[Foot & Gilbert], situate in Massachusetts, 
by the diversion of the stream of water upon 
which the same stood, the act which caused 
the diversion having been committed in Con- 
necticut The defendant [Arnold Edwards] 
demurred to the declaration. 

Thomas C. Perkins and C. W. Philleo, for 
plaintiffs. 

William Hungerford and William D. Ship- 
man, for defendant 

INGERSOLD, District Judge. It appears, 
by the plaintiffs' declaration, that they are 
the owners of mill property in the state of 
Massachusetts, situate not far from the di- 
viding line between that state and the state 
of Connecticut on a stream of water which 
is accustomed to flow from, and has its rise 
in, the latter state; that in Connecticut, the 
defendant diverted the water of the stream, 
by which diversion it ceased to flow to the 
plaintiffs' mill; and that, in consequence 
thereof, the value of the plaintiffs* mill, so 
situate in Massachusetts, was greatly im- 
paired. 

The right of recovery depends upon estab- 
lishing three facts. These three facts are— 
the right of the plaintiffs to have the water 
of the stream flow to their mill— the diver- 
sion of that water by the defendant— and 
damage to the plaintiffs* mill in consequence 
of such diversion. The plaintiffs' mill was in 
Massachusetts. Their right to have the wa- 
ter of the river flow to it was in that state. 
They have been deprived of that right by 
the act of the defendant The damage which 
they have sustained was to their mill in Mas- 
sachusetts. But the act committed by the 
defendant, by which the plaintiffs have been 
deprived of that right, and by which their 
mill in Massachusetts'has been damaged, was- 
committed by the defendant in Connecticut; 
and that act was the diversion in Connecti- 
cut above the plaintiffs* mill, of the water of 
the stream on which that mill stood. For 
this damage, from such a cause, it is insisted 
by the defendant that no remedy can be had 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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In this court, and that no court can afford 
any remedy except a court in Massachusetts. 

The defendant claims that, as the damage 
which the plaintiffs seek to recover was to 
their real estate situate in Massachusetts, 
no court can give them redress therefor, ex- 
cept a state court in the county, or a federal 
court in the state and district, where the real 
estate is situate* If this claim is well found- 
ed, the plaintiffs may have no redress for the 
injury complained of, as, when the wrong act 
complained of, which produced the injury, 
was committed, the defendant was in Con- 
necticut, and he may never be in Massa- 
chusetts, to be served with process. 

The rule is well settled, that an action on 
the case for diverting a water course must be 
tried, if the cause is brought before a state 
court, in the county where the cause of ae'ion 
arose. Watts v. Kinney, 23 Wend. 485; Id., 
6 Hill, 82. If the action is brought in the 
federal court, it must be tried in the state 
and district where the cause of action arose. 
Usually, in actions brought to recover dam- 
ages to real estate by the diversion of a 
stream of water, the act which causes the 
injury is committed in the county where the 
real estate damaged is situated. In such a 
case, it is very clear, where the action is 
brought before a state court, that there is 
only one county where the suit can be main- 
tained; and that county is the county in 
which the land is situated which received 
the injury, and in which the act which pro- 
duced it was committed. In such a case, it 
is very clear, also, that the cause of action 
arose entirely in the county where the land 
is situate, and that no court out of such coun- 
ty can take jurisdiction of the case. Where 
land situated in one district is injured by a 
tortious act committed in the same district, 
it is very clear that the action for the re- 
covery of the damage to such land, if brought 
before a federal court, must be brought be- 
fore the court of the district in which the 
land is situate, and in which the act which 
caused the damage was committed. In such 
a case, the cause of action arose entirely in 
the district where the land is situate, and no 
federal court of any other district can take 
jurisdiction of the action. Livingston v. 
Jefferson [Case No. 8,411]. If real estate 
situate in one county is injured by the divert- 
ing of a stream of water in another county, 
and the suit is brought before a state court, 
such suit is properly brought, if brought in 
a court in the county where such real estate 
is situate. Thompson v. Crocker, 9 Pick. 59; 
Barden v. Crocker, 10 Pick. 3S3. If a mill 
situate in one state is injured by the diver- 
sion, in another state, of the stream upon 
which it is situate, and a suit for such diver- 
sion should be brought before the federal 
court in the state where the mill is situate, 
such suit would be properly brought, and 
such court would have jurisdiction of the 
case. Per Woodbury, J., in Stillman v. White 
Rock Manuf'g Co. [Case No. 13,446]. But it 



is denied by the defendant that a state court 
in the county where the diversion took place, 
the land injured not being in such county, 
or that a federal court in the state where the 
diversion took place, the land injured not 
being in such state, can take jurisdiction of 
such a case. 

It being well settled that, in a case of this 
kind, the suit must be brought where the 
cause of action arose, it becomes essential, 
in order to determine whether this suit has 
been brought before the proper court, to de- 
termine what is the cause of action. An ac- 
tion is "the lawful demand of one's right." 
The cause of this lawful demand, or the rea- 
son why the plaintiff can make such demand, 
is some wrong act committed by the defend- 
ant, and some damage sustained by the plain- 
tiff in consequence thereof. The commission 
or omission of .an act by the defendant, and 
damage to the plaintiff in consequence there- 
of, must unite to give him a good cause of 
action. No one of these facts by itself is a 
cause of action against the derendant. The 
wrongful diversion, then, of the water of the 
stream, in Connecticut, by the defendant, and 
the consequent damage which the plaintiffs' 
mill in Massachusetts has sustained, con- 
stitute the cause of action. A part of that 
which is essential to the plaintiffs* right to 
recover took place in Connecticut. Without 
the commision of the act of diversion in Con- 
necticut, there would have been no good 
cause of action. With it, there is a sufficient 
cause of action. The act of diversion, which 
arose in Connecticut, and the other facts ex- 
isting, give to the plaintiffs a cause of ac- 
tion. That which is essential, therefore, to 
the plaintiffs' right of recovery against any 
one, or their cause of action, arose where 
the suit has been brought. 

This conclusion from the principle stated 
would be quite satisfactory without the au- 
thority of adjudged cases to support it 
Where two material facts are necessitry to 
give a good cause of action, and they take 
place in different counties, the cause of action 
may be said to arise in either county. Va- 
rious autnorities state the rule as follows: 
"When an action is founded upon two things 
in different counties, both material to the 
maintenance of the action, it may be brought 
in the one county or the other." Com. Dig. 
"Action," N., 11. "Where an injury has been 
committed in one county to real property sit- 
uate in another, or wherever the action is 
founded upon two or more material facts, 
which took place in different counties, the 
venue may be laid in either." 1 Saund. PI. 
& Ev. 413. In the case of Scott v. Brest, 2 
Term K. 23S, Ashurst, J M in speaking on this 
subject, says: "Supposing the foundation of 
the action to have arisen in two counties, I 
think that, where there are two facts which 
are necessary to constitute the offence, the 
plaintiff may, ex necessitate, lay the venue 
in either." In Bulwer's Case, 7 Coke, 1, it 
is thus laid down: "When matter in one 
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county is depending upon the matter in the 
other county, there the, plaintiff may choose 
in which county he will bring his action;" 
and: "If a man doth not repair a wall in Es- 
sex which he ought to repair, whereby my 
land in Middlesex is drowned, I may bring 
my action in Essex, for there is the default; 
or I may bring it in Middlesex, for there I 
have the damage." In this case, the default 
was in Connecticut. 

In the case of Thompson v. Crocker, 9 Pic£. 
59, which was an action brought in the coun- 
ty of Plymouth, to recover damages to mills 
situate in that county, caused by the diver- 
sion of water in the county of Bristol, Judge 
Parker, upon exceptions taken to the juris- 
diction, remarked, in giving the opinion of 
the court in favor of the jurisdiction: "The 
place where the injury was done, to wit, at 
the mills, gives the locality tx> the action, 
and not the source from which the mischief 
came." But, in the case of Barden v. Crock- 
er, 10 Pick. 3S3, which was a case of the like 
kind, where the damage was in one county, 
and the diversion which caused it was in an- 
other, and where the action was brought in 
the county where the property was damaged, 
the court repudiated the limited doctrine on 
the subject of jurisdiction, laid down by 
Judge Parker in Thompson v. Crocker, and 
expressed the opinion that the action could 
be maintained in either county. This sub- 
ject was discussed in the case of Stillman v. 
White Rock Manuf g Co. [Case No. 13,M6]. 
The plaintiff in that case was the owner of 
a mill in Connecticut, on the stream of water 
which is the dividing line between Connecti- 
cut and Rhode Island. The defendant, on 
the opposite side of the stream, in Rhode 
Island, dug a trench, by which the water of 
the stream was diverted from the plaintiff's 
mill. The plaintiff brought his bill of com- 
plaint, in the circuit court in Rhode Island, 
to restrain the defendant from thus divert- 
ing the water of the stream. The injunction 
was granted. Judge Woodbury decided that 
case upon a principle not involved in this 
one. But, in giving his opinion, he says: 
"If this view," (the view which he took), "of 
the rights of the parties were not shown to 
be entirely sound, it might be reasonable, in 
a ease like this, to hold a wrong-doer liable, 
either where the direct act is done, or where 
the consequential injury is felt" And the 
cases which he puts clearly show that he so 
considered the law to be. 

The doctrine contended for by the defend- 
ant is, that where the plaintiff has been dam- 
aged in his real estate, and in that only, the 
suit must be brought where the real estate 
is situated. A plaintiff may suffer damage 
to his real estate by various wrong acts com- 
mitted by a defendant In this case, the 
wrong act complained of is tne diversion of 
the water of the stream. A plaintiff may 
suffer damage to his real estate by a slander 
of his title. And if, in this case, a court in 
Connecticut, where the wrong aet was com- 



mitted, has no right to give redress to the 
plaintiffs for the injury which their real es- 
tate in Massachusetts has sustained, in con- 
sequence of such wrong act, then, if the 
plaintiffs had owned a dwelling-house in 
Massachusetts, which they were accustomed 
to rent, and the defendant, in Connecticut, 
had published a malicious libel in regard to 
such dwelling-house, in consequence of which 
it had been greatly impaired in value, the 
plaintiffs would have no redress for such in- 
jury in Connecticut, where the publication of 
the libel was made, and would be without 
redress, unless they could find the defendant 
in Massachusetts, so that he could be served 
with process. 

With this view of the case, this court has 
jurisdiction, and the plaintiffs* declaration 
must be adjudged to be sufficient 



Case No. 4,909. 

FOOTE et al. v. BROWX et al. 

[2 Mclean, 369.] 1 

Circuit Court, D. Indiana. May Term, 1841* 

Bh*ls and Notes — Notice of Demand to 
Charge Guarantor — Diligence of Trans- 
feree to Enforce Collection. 

1. To charge the guarantor of a note or bill, 
he must have notice of demand and nonpay- 
ment. And this, whether the name of the guar- 
antor he upon the bill or not. 

2. Where his name is on the bill strict no* 
tice is required, but where it is not, reasonable 
notice is sufficient. 

3. Where a note is received, the proceeds to 
be collected and applied by the creditor to the 
discharge of his debt, he is bound to use due 
diligence to collect the note, and to give notice 
of nonpayment. 

[See Allen v. King, Case No. 226.] 

[At law. Action by Foote and Bowler 
against E. and O. Brown and others.] 

Fletcher, Butler & Yandis, for plaintiffs, 
Mr. Price, for defendants. 

OPINION OF THE COURT. This action 
is brought on a guaranty by the defendants, 
of a note given to the plaintiffs, by Daniel 
Brown. The declaration contained three 
counts: First: On a promissory note. Sec- 
ond: On an agreement to pay on condition. 
Third: A general count for money had and 
received, &c. To the first and third counts 
nonassumpsit was pleaded. To the second 
the defendants demurred, on the ground that 
it contains no allegation of notice to defend- 
ants of demand and nonpayment of the note 
by Daniel Brown. The defendants, also, 
filed two pleas of setoff in the form of "spe- 
cial payments," under the practice act of In- 
diana, of 1838. The pleas were, that cer- 
tain drafts for money had been given de- 
fendants, on a house in New Orleans; that 
defendants left the same with H. and H., 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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of that city, for collection, and took their re- 
ceipt for them. That afterwards defend- 
ants assigned the receipt to the plaintiffs, 
who receipted for it, agreeing to collect and 
apply the money to defendants' account. 
That the plaintiffs had given no notice that 
the house, who held the drafts, had refused 
to deliver them to the plaintiffs, or, that the 
drafts had not been paid, &c. Demurrers 
were filed to these pleas. 

On the part of the plaintiffs it is contend- 
ed that, as the names of the defendants were 
not on the note guarantied, they were not en- 
titled to notice. That to avoid their guar- 
anty they must show that they have sustain- 
ed damage for want of notice. That the 
principal had property when the note be- 
came due, so that they could have secured 
themselves from loss, if notice had been 
given. Mr. Chitty, in his Treatise on Bills 
<page 324), says: "In these cases of collateral 
guaranties, where the parties* names are not 
on the bill, they are not entitled to the strict 
and immediate notice of dishonor, as a party 
is who has drawn and indorsed the bill, and 
unless he has really sustained loss by the 
want of notice, he continues liable on his 
guaranty." Warrantington v. Furbor, 8 
East, 242; 6 Esp. S9; Chit Bills, 365: "A 
person who has guarantied the due payment 
of a bill, may, in some cases, be released 
from the responsibility by the neglect of the 
holder duly to present it for payment, if he 
can show that he was thereby prejudiced." 
And, again, page 441: "In general, if the bill 
or note be given as a collateral security, and 
the party delivering it were no party to it, 
either by indorsing or transferring it by de- 
livery, when payable to bearer, but merely 
cause it to be drawn or indorsed, or, deliv- 
ered over by a third person as a security, or, 
has guarantied the payment, it has been con- 
sidered that he is not, within the custom of 
merchants, an indorser or party to it, so as 
to be absolutely entitled to strict regular no- 
tice, nor discharged from his liability by the 
neglect of the holder to give him such notice, 
unless he can show, by express evidence, or 
by inference, that he has actually sustained 
loss or damage by the omission." Philips v. 
Astling, 2 Taunt. 206; Swinyard v. Bowes, 
5 Maule & S. 62; Holbrow v. Wilkins, 1 
Barn. & C. 10; 2 Dowl. & R. 59; Van Wart 
v. Woolley, 3 Barn. & G. 439. These author- 
ities are somewhat questioned in the case of 
Camidge v. Allenby, 6 Barn. & C. 373. 9 
Dowl. & R. 391. In page 497, Mr. Chitty 
says: "It is expedient, though not in general 
absolutely necessary, to give notice to a per- 
son who has guarantied the payment of the 
bill." Whatever doubt may exist in Eng- 
land, under their decisions, whether notice 
is necessary to charge a guarantor, whose 
name does not appear on the note, there can 
be none under the decisions of the supreme 
court In the case of Douglass v. Reynolds, 
7 Pet [32 IT. S.] 120, the doctrine is clearly 
laid down. That was a continuing guaranty 



to Reynolds & Co., as indorser, &c, for one 
Haring. And the court say: "The fourth 
instruction insists that a demand of pay- 
ment should have been made of Haring, and 
in case of nonpayment by him, that notice 
of such demand and nonpayment should 
have been given in a reasonable time to the 
defendants, otherwise the defendants would 
be discharged from their guaranty." "And 
we are of opinion that this instruction ought 
to have been given. By the very terms of 
this guaranty, as well as by the general 
principles of the law, the guarantors are 
only collaterally liable on the failure of the 
principal debtor to pay the debt A demand 
upon him, and a failure on his part, to per- 
form his engagements, are indispensable to 
constitute a casus foederis." This notice 
need not be given with as much strictness as 
to charge a party whose name is on the bill, 
but it must be given in a reasonable time. 
See the case of Lewis v. Brewster [Case No. 
8,318], The principle may be laid down as 
generally applicable to commercial paper, 
that where the undertaking is collateral to 
pay the debt of another, on his default, a 
notice of demand and nonpayment is neces- 
sary. And this whether the name of the 
party be on the dishonored note or not The 
only difference in principle seems to be that 
where the individual is a party to the note 
strict notice is required, but where he is not 
a party reasonable notice is sufficient. This 
view is decisive of this case, as there is in 
the declaration no averment of a demand 
of payment and notice to the defendants; 
but a remark or two may be made on the 
pleas which are demurred to. 

These pleas are filed under a special stat- 
ute of Indiana. Where negotiable paper is 
given as conditional payment, the proceeds 
to be collected by the holder, and applied in 
payment of the debt, it is incumbent on the 
holder to use due diligence in collecting the 
money, by making a demand when it be- 
comes due, and in giving notice of nonpay- 
ment to those whose names are on the paper. 
If, in this respect, the holder is guilty of 
laches, so as to release the parties on the 
bill, he makes the paper his own, and must 
sustain the loss. In Camidge v. Allenby, G 
Barn. & C. 373, above cited, where, in pay- 
ment for goods sold, certain notes on a coun- 
try bank were delivered, which bank, un- 
known to the parties, had stopped payment 
at an earlier hour on the same day, and no 
notice for one week was given to the person 
who paid the notes, it was held that there 
were laches which released him from respon- 
sibility, air. Justice Bailey remarked: "The 
rule as to all negotiable instruments is, that* 
if they are taken in payment of a pre-exist- 
ing debt, they operate as a discharge of that 
debt, unless the party who holds the instru- 
ment does all that the law requires to be 
done, in order to obtain payment of them." 
An agent to save himself from responsibility 
must observe the usual course of transact- 
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ing the business in which he is engaged. If 
he procure an insurance, and neglect to 
have inserted in the policy the common and 
usual clauses in the like policies, and a loss 
should occur, which would have been cov- 
ered by such clauses, the agent would be 
responsible for the loss. Mallough v. Bar- 
ber, 4 Camp. 150; 6 Taunt 495. If the 
agent deposit the money of the principal in 
his own name, and on his own account, and 
the bank fail, the agent would be responsi- 
ble, aiassey v. Banner, 1 Jac. & AV. 245, 
248. And so if an agent sell the goods of 
his principal on credit contrary to usage, or 
fail to demand the money when the credit 
had expired; or, if he should sell to per- 
sons of doubtful credit, or actually insolvent, 
he is responsible. Story, Ag. 189. And if 
he give time for payment after the money 
became due, or should omit to use the com- 
mon diligence to collect it, the loss would be 
his own. Caffrey v. Darby, 6 Ves. 494, 495. 
In the case under consideration, if the 
plaintiffs, having possession of the drafts, 
neglected to make the proper demand when 
they became due, or to give notice, so as 
to hold liable the parties to the drafts, in 
case of nonpayment, through which the re- 
course of the defendants was cut off, the 
loss must fall on the plaintiffs. Under the 
circumstances the plaintiffs were bound to 
do what the law required, to collect the mon- 
ey on the drafts, and, in case of failure, to 
notify all persons concerned. But, as the 
case turns upon the demurrer to the second 
count, the question arising on the pleas need 
not be decided. Demurrer to the second 
count is sustained. The plaintiffs abandon- 
ed their claim under the other counts. 
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FOOTE v. FROST et al. 

[3 Ban. & A. 607; i 14 O. G. 860.] 

Circuit Court, D. Massachusetts. Oct. 9, 1S78. 

Office axi> Officers — Patent to Ex-Commis- 

sioxek of Patents for Invention Made 

While in Office —Anticipation— Validity. 

1. The law does not disqualify a commissioner 
of patents from obtaining a patent after his 
term of office has expired, for an invention made 
by him while holding such office, and in such 
case the invention will date hack to the time 
when it was actually made, although he could 
not then have obtained a patent for it. 

2. Where the complainant's patent was for 
a wire bag fastener, and a prior patent was for 
a device of a similar structural plan, but made 
of a slotted metal plate instead of wire, and 
was intended as a fastener for the lacings of 
shoes and corsets, and there was no evidence 
that the prior invention would answer the pur- 
pose for which it was intended: Held, that un- 
der the circumstances, it would not he an an- 
ticipation of the complainant's invention. 

[Cited in Foote v. Stein, 35 Fed. 205.] 

3. Letters patent No. 135,899. granted to 
Elisha Foote, February 18th, 1873, for a bag 
tie, held valid. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



[This was a hill in equity hy Elisha Foote 
against George Frost and others for the al- 
leged infringement of complainant's patent] 

Elisha Foote, pro se. 

James E. Maynadier, for defendants. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. The complain- 
ant holds a patent, No. 135,S99, for an "im- 
provement in grain-bands, bag-ties," etc. The 
claim is for a holder substantially as de- 
scribed in the specification, which is a piece 
of annealed iron wire, bent into the shape 
shown in the drawings; the upper part is ob- 
long, and makes a loop to which the band or 
cord is permanently attached; the free end 
of the cord is then passed round the grain- 
bag or other thing to be held, and brought 
between the straight or converging sides of 
the lower end of the holder, where it is held 
by the strain, which tends to tighten the wire, 
but can be at once released by a pull on the 
free end of the cord. 

The patent is dated in 1873, but the evi- 
dence is clear and uncontradicted that the in- 
vention was made in 1867, or early in 1868. 
At the time the complainant was commis- 
sioner of patents, and the respondent argues 
that he was prohibited by law from taking 
out a patent, after his commission had ex- 
pired, for an invention that he made while 
he was in office. The words of the statute 
and its intent alike prove that the prohibi- 
tion upon the commissioner was not intended 
to fetter his inventive faculties, or deprive 
him of the fruits of his skill or ingenuity, but 
merely to prevent bias and interest in his 
public capacity; when that ceases, the inter- 
diet is removed. The law. in 1867 was, that 
the commissioner should be disqualified and 
interdicted from acquiring or taking, except 
by inheritance, during the period for which 
he should hold his appointment, any right or 
interest, directly or indirectly, in any patent 
"which has been," that is, before the date of 
the statute, "or may hereafter be granted." 
St July 4, 1836; 5 Stat. 118. This provision 
is now found in Rev. St § 4S0, somewhat 
simplified, but with the same meaning, that 
the commissioner shall not voluntarily ac- 
quire any interest in any patent during his 
term; but, he no more loses his right to take 
out a patent after he becomes a private citi- 
zen, than he forfeits one which he already 
held before his appointment; and there is no 
more objection to giving his invention its true 
date, in his case, than in any other. 

The only question of fact which has been 
made is, whether either of the four patents 
exhibited by the defendants anticipates the 
plaintiff's invention. Two of them are dated 
in 1870, after the time at which, as is now ad- 
mitted, the plaintiff had completed his dis- 
covery. The third, that of Cook, is for a de- 
vice entirely different in its mode of operation 
from that of /the complainant, and is not 
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much relied on by the defendants. The 
fourth is that of Butterfield, No. 57,247, 
granted in August, 1866, for an improved 
fastening for shoe-lacings, -which the inventor 
says will hold the lacings of a shoe, corset, 
or other article, so as to prevent the lacing 
from working loose in the eyelets. It de-> 
scribes a thin plate of metal, to be insa*ted 
in the upper part of the shoe where the la- 
cing ends; it is to be of elliptical or other suit- 
able form, with a slot with converging sides, 
and an eye through which the lacing may 
enter, and the patentee says, that, as the la- 
cing is drawn toward the point or angle of the 
slot, it becomes pinched by the opposite con- 
verging sides, so as effectually to hold the 
lacing. He says in another passage, that the 
friction of the sides of the 'slot will suffice to 
hold the lacing firmly, and prevent it from 
getting loose. Here is, undoubtedly, a device 
very closely resembling the plaintiff's holder. 
The doubt insisted on by the plaintiff in his 
argument seems to us to have much force. 
It is that, though the patentee is described as 
living fh Boston, no evidence is produced that 
his mode of fastening proved to be practica- 
ble, as applied to the lacing of a shoe, and 
that the absence of such evidence, in a place 
where the trade in shoes is so largely carried 
on, is noticeable. Upon inspection of Butter- 
field's specification and drawings, and of a 
specimen shoe introduced in argument, we are 
led to doubt whether this mode of fastening 
would answer the purpose. The strain is 
quite differently applied in a shoe from what 
it is in a grain bag, and it is not clear to us 
that the friction of the sides of the slot would 
hold the lacing firmly. It may be that the 
difficulty, if it be a real one, arises from the 
plate being made of sheet metal instead of 
wire. If the result is attained l5y the plate, 
a mere change of material would be unim- 
portant; but, when the question is: Who 
first completed a working device?— a change 
of material by which the result is for the 
first time obtained is very important. 

The point is a narrow one, but on the whole 
we think it well taken, and that the defend- 
ant has failed to prove that Butterfield's in- 
vention did, in fact, anticipate the holder of 
the plaintiff in the sense of the patent law. 

Interlocutory decree for the complainant 



Case No. 4,911. 

FOOTE v. HANCOCK. 

[15 Blatchf. 343.] x 

Circuit Court, N. D. New York. Nov. 12, 
1S78. 

Railkoad Aid Bonds — Authority of Commis- 
sioners to Issue— Bona Fide Purchaser— De- 
livery to Contractor for "Work Done — Re- 
citals— Action on Coupons by Pdrchasers. 

1. In this ca*e it was held, that the commis- 
sioners who issued the bonds of a town, in aid 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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of the building of a railroad, were the officers 
to determine whether the conditions precedent 
to the exercise of their authority had been ful- 
filled; that they did so decide by issuing the 
bonds; and that the recital in the bonds, that 
they were issued by virtue of the several^ ac*-« 
mentioned, was a declaration of their decision, 
which entitled a bona -fide purchaser of the 
bonds to recover, without proving that the 
precedent conditions had been, in fact, fulfilled. 

2. A person who has succeeded to the title of 
a bona fide purchaser of the bonds, is entitled 
to stand on such title, though not a bona fide 
holder of them himself. 

[Cited in McCall v. Hancock, 10 Fed. 8.] 

3. The delivery of the bonds by the commis- 
sioners to a contractor for building the rail- 
road, in payment for work thereon, made such 
contractor a purchaser of the bonds for value, 
though he took them for an antecedent debt, 
if he took them bona fide. 

4. Such delivery of the bonds to. the con- 
tractor, in payment for work on the road, and 
the crediting of the bonds on the subscription 
of the town to the stock, of the railroad com- 
pany, was proper. 

5. It is not the duty of a purchaser of the 
bonds to look behind the recitals in the bonds, 
where the bonds, on their face, do not put him 
on inquiry, by the nature of their recitals. 

6. A person can recover on coupons on the 
bonds, although his sole purpose, in buying: 
them, was to bring suit' on them in this court. 

7. In such suit, the defendant was not al- 
lowed to show that the application on which the- 
county judge appointed the commissioners was 
not made by twelve freeholders and residents of 
the town, as required by statute, because the- 
order of the county judge recited that the ap- 
plication was so made. 

[This was an action at law by J. Crocker 
Foote against the town of Hancock to re- 
cover the value of certain coupons attached 
to bonds issued by the defendant] 

E. B. Thomas and Isaac S. Newton, for 
plaintiff. 

A. Taylor and William Gleason, for de- 
fendant 

WALLACE, District Judge. Upon the au- 
thority of Town of Venice v. Murdock, 92 TJ. 
S. 494, it must be held, that the commission- 
ers who issued the bonds in question were- 
the officers to determine whether the condi- 
tions precedent to the exercise of their au- 
thority had been fulfilled; that they did so 
decide by issuing the bonds; and that the 
recital in the bonds, that they were issued 
by virtue of the several acts mentioned, was 
a declaration of their decision, which entitles 
a bona fide purchaser of the bonds to recover, 
without proving that the precedent condi- 
tions had been, in fact, fulfilled. It follows, 
that the plaintiff in this action should re- 
cover, if he has succeeded to the title of a 
bona fide purchaser, because, even if the 
plaintiff were not a bona fide holder of the 
coupons, he is entitled to stand upon the 
title of any predecessor who was such a 
holders Cromwell v. Sac Co., 96 U. S., 51. 

The whole issue of bonds, $100000 in all, 
was delivered to Delos E. Culver, by the- 
commissioners. Culver was one of the con- 
tractors with the railroad company, for build- 
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ing the road, and the bonds were delivered 
to him upon the direction of the railroad 
company, towards payment for work in 
building the road. Culver was, therefore, a 
purchaser for value (Swift v. Tyson, 16 Pet. 
[41 U. S.] 1), even though he received the 
bonds in payment of an antecedent debt. 
He was, also, a purchaser bona tide. It is 
not shown that he had ever been informed 
of any infirmity in the origin of the bonds. 
It is not shown, even, that he was aware 
that any question had been raised by any 
one respecting the validity of the bonds. It 
does appear, that a body of the inhabitants 
-of the town were opposed to the issuing of 
the bonds, and it may be inferred that they 
questioned the right of the commissioners to 
issue them; while it also appeal's that an- 
other body of the inhabitants entertained the 
contrary view. It may well be conjectured 
that Culver was aware of this state of local 
opinion. It is not shown that any definite 
omission of duty on the part of the commis- 
sioners, or any definite non-compliance with 
the conditions prerequisite to issuing the 
bonds, was pointed out by any person. This 
is the whole case, so far as it bears on the 
question of the bona fides of Culver when he 
took the bonds. The commissioners were 
men of respectability and intelligence, and 
believed themselves justified in issuing the 
bonds. Upon such a state of facts, it would 
be unwarrantable to say that Culver was a 
purchaser mala fide. Such a conclusion can- 
not be reached upon conjecture. Suspicion, 
or the knowledge of circumstances which 
would excite suspicion in the mind of a pru- 
dent man, or gross negligence on his part, 
will not suffice to impugn his position as a 
bona fide purchaser. Actual bad faith must 
be shown. Murray v. Iiardner, 2 Wall. [69 
U. S.] 110, 121; Cromwell v. Sac Co., 96 U. 
S. 51. 

It is urged, that the bonds were delivered 
to the railroad company in payment for the 
stock subscribed for by the commissioners; 
that this was unauthorized by the statute 
under which the commissioners derived their 
authority; and that Culver must have known 
of this, and, for that reason, was not a bona 
fide purchaser of the bonds. The answer to 
this argument is, that the commissioners did 
just what the statute required. They were 
authorized to dispose of the bonds on such 
terms as they might deem most advanta- 
geous to the town, and invest the money in the 
stock of the railroad company, and they were 
required to see that the money derived from 
the bonds was applied and used in the con- 
struction of the road. While they did not 
sell the bonds and pay over the money to the 
railroad company, and see that the company 
applied it to the payment of the contractors, 
they did what was equivalent— they deliv- 
ered bonds at par, as money, directly to the 
contractors, in payment for work; they saw 
to the proper application of the bonds, and, 
by an arrangement with the railroad com- 



pany, were credited with the amount of the 
bonds upon the subscription for stock. This 
was entirely -in conformity with the act of 
April 5, 1S66 (Laws N. Y. 1866, p. S74, c. 39S), 
but, if any question could be seriously de- 
bated, as to the proper exercise of the aw 
thoriry of the commissioners under that act, 
it is set at rest by section 7 of the act of 
May 15, 1867 (Laws N. Y. 1867, p. 2290, c. 917). 

If it were necessary for a purchaser to look 
behind the recitals in the bonds, to ascertain 
whether or not the commissioners were act- 
ing in conformity with the conditions prece- 
dent to the exercise of their authority in is- 
suing the bonds, serious questions would be 
presented in this case. It is. however, no 
longer open to discussion, in this court; that 
such is not the duty of a purchaser, w r here 
the bonds, upon their face, do not put Ijiin 
upon inquiry, by the nature of their recitals. 
Miller v. Town of "Berlin [Case No. 9,562]. 

As to the other matters of defence sought 
to be maintained, it is sufficient to say, that 
the plaintiff is the owner of the coupons, and 
is, therefore, entitled to maintain this suit, 
although his sole purpose, in buying them, 
was to bring an action and collect them in 
this court McDonald v. Smalley, 1 Pet [26 
U. S.3 620; Osborne v. Brooklyn City R. Co. 
[Case No. 10,5971; Barney v. Baltimore City, 
6 Wall. [73 TJ. S.] 280, 2SS. 

Upon the trial, evidence was offered by the 
defendant to show that the application upon 
which the county judge appointed the com- 
missioners, was not made by twelve freehold- 
ers and residents of the town, as the statute 
requires, because some of the petitioners were 
not residents or freeholders. This evidence 
was excluded, for the reason that the recital 
in the order of the county judge, that the 
appointment was made upon the petition of 
twelve freeholders and residents of the town, 
cannot be contradicted in a collateral pro- 
ceeding. Whether or not the petitioners 
were freeholders and residents were matters 
in pais, to be ascertained by the county 
judge, and his order was an adjudication, 
which can only be assailed in a direct pro- 
ceeding for its review. Betts v. Bagley, 
12 Pick. 572; Porter v. Purdy, 29 N. Y. 106. 

The plaintiff is entitled to recover, and 
judgment is ordered in his favor, accord- 
ingly. 

Case No. 4,912. 

FOOTB v. JOHNSON COUNTY. 

[5 Dill. 281; i 24 Int. Rev. Rec. 165; 6 Cent. 
Law J. 345.] 

Circuit Court, W* D. Missouri. April 20, 1S7S. 

Municipal Bonds— Missouri Township Railroad 

Aid Act — Conflicting Decisions op 

State and Federal Courts. 

1. The supreme court of the United States 
having held the "Township Railroad Aid Act" 
of Missouri constitutional (Cass Co. v. Johnson 



i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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[95 U. S. 373]), it is the duty of the circuit 
court to follow that judgment, notwithstanding 
the later decision of the supreme court of Mis- 
souri in State v. Brassfield [81 Mo. 151]. 

2. Where negotiable commercial securities are 
issued and negotiated before there is any de- 
cision by the courts of the state against the 
validity of the act authorizing their issue, the 
supreme court of the United States does not 
consider itself bound to follow a subsequent de- 
cision of the local courts invalidating such se- 
curities, but will decide for itself whether, un- 
der the constitution and laws of the state, such 
securities are valid or void. 

[Followed in Westermann v. Cape Girardeau 
Co., Case No. 17,432.] 

This is an action [by Elisha Foote] against 
the county of Johnson upon bonds of the 
county, dated February 1st, 1871, issued in 
the name of the. county, in behalf of Warrens- 
burg township, under the "Township Aid 
Act" of March 23, 1S6S (Laws 1868, p. 92; 
Wag. St p. 313). The defendant demurs to 
the petition on the ground that the said act 
is unconstitutional, null, and void. 

John B. Henderson, for plaintiff. 
Thomas C. Reynolds, for defendant 

Before DILLON, Circuit Judge," and KBB- 
KEL, District Judge. 

DILLON, Circuit Judge. This is an action 
against the county on what are known ^s 
"township bonds," issued under the "Town- 
ship Aid Act" of March 23, 1868. A demur- 
rer to the petition presents the question 
whether that act is in conflict with section 
14, art 11, of the state constitution of 1865. 

The ground of alleged conflict is that the 
act authorizes the issue of bonds in aid of a 
railroad when the proposition is sanctioned 
by "two-thirds of the qualified voters of the 
township voting at the election," whereas 
the constitution requires such a proposition 
to be assented to by "two-thirds of the quali- 
fied voters" of the township." 

In HarsUman v. Bates Co., 92 U. S. 569, 
Same Case below [Case No. 6,148], the su- 
preme court of the United States held that 
the act was in conflict with the constitution, 
on the ground above mentioned. But, subse- 
quently, after a thorough argument and the 
most deliberate consideration, the supreme 
court of the United States, in Cass Co. v. 
Johnson [95 U. S. 373], overruled its judg- 
ment in Harshman v. Bates Co., on the point 
in question, and, upon a full examination of all 
the decisions of the supreme court of Missouri 
touching the township aid act, declared, in re- 
spect of bonds already issued, that those de- 
cisions settled the question of the constitu- 
tionality of that act in favor of its validity. 
Particular stress was laid upon the Linn Co. 
Case (A. D. 1869) 44 Mo. 504, in which the su- 
preme court of Missouri, by mandamus, com- 
pelled a reluctant and opposing county court 
to issue bonds upon a subscription made pur- 
suant to a vote under the very statute here 
in question. Mr. Chief Justice Waite, after 
referring to the Missouri decisions, says: "It 
is true that the objection now made to the 



law was in no ease presented or considered 
(by the supreme court of Missouri), but this 
is sufficiently explained by the fact that in 
other cases a construction had been given to 
language similar to that employed in the 
constitutional prohibition adverse to such a 
position;" and the chief justice refers to 
State v. Winkelmeier (1S64) 35 Mo. 103; State 
v. City of St. Joseph (1866) 37 Mo. 270; State 
v. Binder (1866) 38 Mo. 450; and State v. 
Sutterfield, 54 Mo. 391. 

This line of decisions in Missouri, in our 
judgment, fully justifies the chief justice in 
stating that they sufficiently explain why the 
specific objection now urged to the act of 
1868 was not presented, in any court until 
it was presented to the supreme court of the 
United States in the Harshman Case, at the 
October term, 1875. The report shows that 
it was not made in the circuit court Harsh- 
man v. Bates Co. [Case No. 6,148]. 

Suits in great numbers on these township 
bonds have been brought in the circuit court 
of the United States for this district, and 
they have been defended by the ablest law- 
yers in the state, upon every ground that they 
conceived open to them. Jordan v. Cass Co. 
[Id. 7,517]. But this difference between the 
phraseology of the constitution and the act, 
so patent that it could not escape attention, 
was never presented or urged in any case, 
so far as either of us recollect, as invalidating 
the act The only explanation for this 
silence on the point in the state and federal 
courts is to be found in the Missouri de- 
cisions -referred to by the chief justice. 

But it is urged that whatever doubt there 
might heretofore have been touching the 
validity of the township bond act, the ques- 
tion of its unconstitutionality is now settled 
adversely to the act by the case of State v. 
Brassfield [81 Mo. 151], decided by the su- 
preme court of Missouri on the 16th day of 
the present month (April, 1878). 

We have been furnished with the opinions 
of the judges in the case referred to, and 
have read them with attention. Only three 
judges took part in the decision. Two of 
them (Henry and Sherwood, JJ.) hold the act 
unconstitutional, and one (Hough, J.) was 
of the opinion that the objectionable words, 
"voting at such election," could be eliminated 
from the act, and thus relieve it of the con- 
stitutional objection. Napton, J., though not 
sitting in the case, filed a brief opinion, stat- 
ing his concurrence in the opinion of Chief 
Justice Waite in the case of Cass Co. v. 
Johnson [supra]. Norton, J., having been of 
counsel, did not sit 

There is, therefore, no judgment of the 
majority of the judges of that learned court # 
that the act of 1S6S is unconstitutional. It 
is the duty of this court, then, to follow the 
judgment of the supreme court of the United 
States. But even if the supreme court of. 
Missouri had, in its recent judgment, for the 
first time pronounced the act of 1868 un- 
constitutional, it is our judgment that in 
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this class of cases the supreme court of the 
United States, as to bonds antecedently issu- 
ed, would not, under the circumstances, feel 
itself bound to change its decision to conform 
to the decision of the supreme court of the 
state. 

The supreme court of the United States 
considers questions arising upon negotiable 
municipal bonds issued under state authority 
to relate to commercial securities, and not 
to present questions of mere local law; and 
where such securities have been issued be- 
fore any decision of the state tribunals deny- 
ing the validity of the act authorizing the 
issue, the supreme court has declared that in 
protecting the constitutional rights of credit- 
ors it will decide for itself whether, under the 
constitution and laws of the state, such 
securities are valid or void. Pine Grove v. 
Talcott, 19 Wall. [86 U. S.] 666; Olcott v. 
Supervisors, 16 Wall. [83 U. S.] 678. The 
cases last cited related to bonds which had 
been issued under acts which had been de- 
clared unconstitutional by the supreme court 
of Michigan in the one case, and by the su- 
preme court of Wisconsin in the other, after 
the bonds in question had been issued. The 
duty of the supreme court of the United 
States to follow the judgment of the supreme 
court of the state was strongly urged by 
counsel. But the supreme court was of a 
different opinion, and in the case first cited 
Mr. Justice Swayne expresses the views of 
the court on the subject in language so em- 
phatic and decisive as not to be mistaken. 
He says: "The question before us belongs 
to the domain of general jurisprudence. In 
this class of cases this court is not bound by 
the judgment of the courts of the states 
where the cases arise. It must hear and 
determine for itself. Here commercial secu- 
rities are involved. When the bonds were 
issued there had been no authoritative inti- 
mation from any quarter that such statutes 
were invalid. The legislature affirmed their 
validity in every act by an implication equiv- 
alent in effect to an express declaration; 
and during the period covered by their en- 
actment neither of the other departments of 
the government of the state lifted its voice 
against them. The acquiescence was uni- 
versal. The general understanding of the 
legal profession throughout the country is 
believed to have been that they were valid. 
The national constitution forbids the states 
to pass laws impairing the obligation of con- 
tracts. In cases properly brought before us, 
that end can be accomplished unwarrantably 
no more by judicial decisions than by legisla- 
tion. Were we to yield in cases like this to 
the authority of the decisions of the courts 
o£ the respective states, we should abdic&te 
the performance of one of the most important 
duties with which this tribunal is charged, 
and disappoint the wise and salutary policy 
of the framers of the constitution in provid- 
ing for the creation of an independent fed- 
eral judiciary. The exercise of our appellate 



jurisdiction would be but a solemn mockery." 
See, also, Gelpcke v. Dubuque, 1 Wall. [68 
U. S.] 175, 205, 206; Butz v. Muscatine, 8 
Wall. [75 U. S.] 575. 

This court must, therefore, hold the act of 
March 23, 1868, to be constitutional, in con- 
formity to the opinion of the supreme court 
of the United States. The demurrer to the 
petition is accordingly overruled. 

Judgment accordingly. 

[i\OTE. For further proceedings, see U. S. v. 
Johnson County, Case No. 15,489, where the 
validity of the act of 1868 was sustained.] 
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Case No. 4,913. 

FOOTE v. LINCK et al. 

[5 McLean, 616.] i 

Circuit Court, D. Ohio. Oct. Term, 1853. 

Equity— Stockholder's Bill to Enjoin Collec- 
tion op Bank Tax — Citizenship of Parties — 
Action at Law — Injunction — Demukkek to 
Bill. 

1. An injunction was granted against the col- 
lection of a tax from the trust company, alleged 
to be unconstitutional. 

2. This was done, on the application of a 
stockholder, a citizen of Connecticut, who filed 
a bill against the auditor of state, and the trust 
company. 

3. In such a case, the parties being before the 
court, it can give the same relief, as if the trus- 
tees of the company were complainants. 

4. The court will give relief to parties on the 
record, as their respective rights may require. 

5. A suit at law is not necessary to authorize 
the injunction, where the mischief complained 
of, would be irremediable at law. 

6. The allegations of the bill were admitted 
by the demurrer, 

[This was a bill in equity by Samuel E. 
Foote against Morgan Linck and the trustees 
of the Life Insurance & Trust Company.] 

Worthington & Stanbery, for plaintiff. 
Atty. Gen. Pugh, for defendants. 

OPINION OF THE COURT. During the 
late term a bill was filed by the complainant, 
a citizen of Connecticut, against the defend- 
ants, in which was set out the charter of the 
trust company, showing that there was a pro- 
vision in it declaring, that the capital stock 
should be taxed no higher than the stock 
of other banks of the .state. Also, that a 
proposition being made by the legislature to 
the banks of the state, if they should cease to 
circulate notes of a less denomination than 
five dollars, they should not be taxed more 
than at the rate of 5 per cent, on their divi- 
dends. That the trust company bank accept- 
ed the proposition, called in its small notes, 
and filed the evidence of the fact in the au- 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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ditor's office, as required by tbe act; and that 
for many years tbe tax was on tbe dividends 
as proposed; tbat by a late law tbe tax was 
imposed more tban ten times greater than the 
tax before assessed on the capital of tbe com- 
pany; tbat under tbe law for the collection 
of such tax on banks, tbe auditor was re- 
quired to appoint a commissioner for tbe col- 
lection of such tax, to whom be issued bis 
warrant as the law authorizes, requiring him 
to make a demand of the tax, which, if not 
paid in five days, tbe commissioner is author- 
ized to enter the bank by force, open its 
vault, and take therefrom the amount of the 
tax and penalties, in gold and silver, &c. 
The tax demanded by the commissioner un- 
der the above act for the years 1851 and 1852, 
with the penalties thereon, amounting to the 
sum of ninety-six thousand dollars, to which 
was to be added five per cent, for pound- 
age to the commissioner, and an additional 
penalty of five per cent. 

The complainant alleges that he holds fifty 
shares of stock in said company, which is 
now at par or above it; that the said law im- 
pairs the obligations of the contracts before 
stated, and is consequently void under the 
constitution of the United States; that he 
has applied to tbe trustees of the bank, who 
have taken no step to arrest the collection of 
the tax above stated; and represents that if 
the money shall be collected and paid over 
to tbe state treasury, the injury to himself 
and the bank will be irremediable, and be 
prays an injunction against the commission- 
er, tbe auditor of state, and the trustees of 
the company. Notice having been given to 
the commissioner, tbat an application would 
be made to the circuit court at its late term, 
at Columbus, for an injunction, which appli- 
cation being made, in pursuance of the no- 
tice, there being no opposition, tbe circuit 
court, on the face of the bill, ordered tbe in- 
junction to issue, but, at the same time, the 
court said, a motion would be heard to dis- 
solve the injunction during the term. A mo- 
tion to dissolve being made, it was agreed 
that it should be argued before the circuit 
judge at Cincinnati, at chambers. On the 
ISth day of November, at Cincinnati, the 
above motion came up for argument And 
it was argued by the attorney general for 
tbe state, Mr. Pugh, in favor of the motion, 
and by Messrs. Worthington and Stanbery 
for the complainants. 

The attorney general distinguished this case 
from that of Osborne v. Bank of IT. S. [9 
Wheat. (22 U. S.) 738]. The tax in that case 
was one hundred thousand dollars, when tbe 
whole amount of the capital in both the 
branches of the United States Bank, in this 
state, amounted only to the sum of one hun- 
dred and fifty thousand dollars. Tbe tax, 
therefore, it was said by the supreme court, 
would be destructive of the branch of the 
bank in Ohio. And this was one of the 
grounds on which the opinion of the supreme 
-court was founded. It was also an inter- 



ference with one of the fiscal agents of the 
government, and was not within tbe taxing 
power of tbe state. It was also objected 
that all the directors were not made parties. 
The attorney general mainly contended, that 
tbe complainant, as a stockholder, could not 
sue the directors; that the bill was filed for 
himself, and not in behalf of others; that it 
might be tbe wish of the trustees to pay tbe 
tax; tbat the bill asked the court to take the 
power from tbe trustees, as given to them 
by the charter, which would, in effect, wind 
up the concerns of the bank,' and a number 
of authorities were cited as sustaining the po-" 
sitions taken. The attorney general also con- 
tended that the tax was not ruinous to the 
bank, and that if the money were collected, 
provision was made for the re-payment of it, 
should the law under which it was assessed, 
be decided by the supreme court of the Unit- 
ed States, to be unconstitutional. 

The above is a very general statement of 
tbe argument of Mr. Pugh— nothing more 
than an outline of it is attempted to be given. 
Mr. Worthington opposed the positions of 
Mr. Pugh, observing that he appeared as 
well for tbe trustees as for tbe complainant, 
Mr. Stanbery also considered the argument 
of the attorney general, and submitted his 
views as to the merits of the case. 

It cannot be considered as any disparage- 
ment to the state court, that a citizen of 
another state sues in tbe federal court 
The constitution ana the act of congress, 
give him this right In tbe exercise of it, he 
does no more than every suitor in the s'tate 
court, who brings his action in one of .the 
courts of tbe state, which may be a matter 
of choice or accident. No reason is ever as- 
signed by a citizen of another state, that he 
cannot obtain justice in the state courts. 
Such a suggestion would not be tolerated, 
and the bill would be dismissed for imperti- 
nence, if the objectionable part were not 
stricken out 

Tbe complainant being a citizen of Con- 
necticut, has a right to sue in this court, if 
he has made a, case for the exercise of ju- 
risdiction by the circuit court. He has stated 
an interest in tbe trust company, which the 
law will protect, against the threatened in- 
jury complained of, if that injury be ir- 
remediable, and the mode of relief be with- 
in the powers of a court of chancery. It does 
not follow that the right asserted, is hostile 
to tbe powers of the trustees, because they 
are made defendants. From the facts stated 
in the bill, it appeal's the right of tbe claim- 
ant and the relief asked, in no respect in- 
terfere with the powers of the trustees. It 
is true, the complainant asks that the trustees 
may be enjoined from paying over tbe tax 
to the state; but there is enough on the face 
of the bill to show, that the suit of the com- 
plainant was brought to protect the rights of 
tbe trust company, and consequently the 
rights of the trustees. That this may be 
done, is a familiar principle of chancery. 
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The court will decree as between the par- 
ties on the record, whether they he com- 
plainants or defendants. The court hav- 
ing jurisdiction under the bill filed by the 
complainant, can protect the rights of the 
trustees, though defendants, the same as 
if they were complainants. And chancery 
often, in such a case, decrees between con- 
flicting rights of defendants. This doctrine 
is laid down in both the volumes of Story's 
Equity. It has been often acted upon by 
the supreme court In the case of Piatt v. 
Oliver [Case No. 11,115], and a great many 
other defendants who were citizens of Ohio, 
and therefore could not be made complain- 
ants in the case, but their interest was the 
same as that asserted by the complainant, 
the court gave relief to the defendants, the 
same as the plaintiff, according to their re- 
spective rights. This case was appealed to 
the supreme court, and the decree of the cir- 
cuit court was affirmed. Id. [3 How. (44 U. 
S.) 333]. The case of Chiles v. Boon, 10 Pet 
[35 U. S.] 177, is to the same effect The 
trustees being citizens of Ohio, could not be 
made complainants, but being made defend- 
ants, they are before the court, and the court 
having jurisdiction from the citizenship of 
the complainant, can act upon the right, and 
for £he protection of the parties, the same as 
if the trustees were complainants. 

The injunction was allowed upon the face 
of the bill; the demurrer now filed, admits 
the statements of the bill, as far as they are 
correctly pleaded. If no contract has been 
impaired, the demurrer filed raises the ques- 
tion for the decision of the court That ques- 
tion has not been argued, and I am glad that 
it has not The principal reliance seems to 
be a want of jurisdiction in the court, in the 
form in which the suit has been brought 
The supreme court of the state has decided 
that the tax has been imposed under a con- 
stitutional law, and that the mode of collect- 
ing it is legal. But this decision, I under- 
stand, has been taken to the supreme court of 
the United States, by a writ of error. A case 
thus situated, cannot be considered as one 
of authority, as it is still pending in the su- 
preme court, and may be reversed. If the 
supreme court shall affirm the judgment of 
the state court it being the same question 
as involved in this case, the circuit court will, 
as a matter of course, dissolve this injunc- 
tion without argument I can entertain no 
doubt of the jurisdiction on the points made. 
It is fit that the supreme court should act up- 
on this great question; and, as it is before 
the court and will be acted on in the course 
of two or three months, I deem it, therefore, 
inexpedient to dissolve the present injunc- 
tion. It has been argued that until the right 
be established at law, an injunction should 
not be granted. The lord chancellor,— if my 
memory serves me,— Eldon, once decided, so 
I think, in an application for an injunction 
on a patent right But his lordship was mis- 
taken, as is shown by the action of a court of 



chancery, before and since his decision. In 
this country, an injunction has been usually 
granted against a threatened wrong, for 
which, if done, the law can give no adequate 
redress. In answer to this, it is said, a rem- 
edy by mandamus is provided for by law, 
where a tax is illegally assessed and collected. 
But it might become a question, whether the 
circuit court, under the state law, could issue 
the mandamus provided for; and if it could, 
it would be in the power of the legislature to 
repeal the law giving the remedy. The mon- 
ey collected being paid over into the state 
treasury, could not be recovered by suit, as 
the state cannot be sued. The remedy 
against the auditor and the commissioner 
might be attended with insurmountable dif- 
ficulties. The poundage at five per cent, 
amounting to five thousand dollars, which the 
commissioner will receive as his compensa- 
tion for the service, could not be recovered 
from the state. 

The attorney general moved that the money 
be brought into court, which the judge re- 
fused, as, in his judgment, there could be no 
safer depository than that of the vaults of 
the trust company. Complaint being made 
of the insufficiency of the security given by 
the complainant, the judge observed that he 
supposed there could be no objection to any 
amount of security which, in reason, might 
be required; he, therefore, ordered that a 
bond in two hundred thousand dollars be 
given, conditioned to pay the whole amount 
of tax claimed by the state, if this bill shall 
be dismissed, and the injunction be dissolved. 
If, however, the injunction shall be dissolved, 
the auditor and commissioner may proceed 
in the summary mode authorized by the stat- 
ute, to enter the bank and seize the money, 
if it shall not be paid within the five days 
after demanded. The bond has been given, 
as required, and has been transmitted to the 
clerk of the circuit court 
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FOOTE v. MT. PLEASANT. 

[1 McCrary, 101.] i 

Circuit Court, D. Iowa. Oct, 1878. 

Municipal Corporation — Corporate Bonds — 
Foreclosure of Mortgage upon a Railroad — 
Rights op Purchaser— Decisions of Highest 
State Court as to Validity of Municipal 
Bonds. 

1. Where a city has power to subscribe to the 
stock of a railroad company and to issue bonds 
in payment of the subscription, the proceeds of 
such bonds in all cases to be expended within 
the limits of the county in which such city is 
situate, held, that as between the city and the 
railroad compaLy, or its assignee with notice, 
such bonds cannot be enforced where no part 
of the proceeds of the subscription has been ex- 
pended in the county, and no part of the railroad 
subscribed to has been constructed therein. 

2. The owner of certain first mortgage bonds 
upon the K., Mt P. & M. Railroad, includ- 

i [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 
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ing all its "property, real and personal, and all 
rights and interests therein now owned or here- 
after to be acquired," proceeded to foreclose the 
mortgage, and obtained decree under which he 
purchased the property. The mortgage provid- 
ed that the bonds secured by it should in no case 
be issued or disposed of except at the rate of 
$8,500 for every mile of road as completed. 
Held, that as to the bonds issued by the city of 
Mt. Pleasant, under the circumstances named 
above, the purchaser at sale under the decree 
did not become a bona fide holder, with right to 
sue and recover. • 

3. The supreme court of the United^ States 
has held that bonds issued while a decision of 
the supreme court of Iowa holding in favor of 
the power of the corporation to issue the same, 
remained in force, will be upheld as valid, not- 
withstanding a later decision the other way; 
but as to bonds issued after the promulgation 
of the later decision, the supreme court of the 
United States will accept and follow the de- 
cision of the supreme court of this state. 

At Law. 

H. Scott Howell and J. G. Anderson, for 
plaintiff. 
Woolson & Babb, for defendant 

BHiLON, Circuit Judge. This Is an action 
by Cbas. B. Foote against the city of Mt 
Pleasant, involving the validity of $50,000 
of bonds isMiecl by the defendant city to 
what was known as the Keokuk, Mt Pleas- 
ant and Muscatine Railroad Company, and 
the right of the plaintiff to recover on these 
bonds. The defenses to the suit are four- 
fold: First Denying that the plaintiff Is 
the owner and holder of the coupons sued 
upon, or any part of the same, or that he 
has any interest therein. Second. That 
the bonds were 'ssued without authority of 
law and are illegal and void. Third. That 
the bonds were issued upon the express con- 
dition that the proceeds should be used 
solely for work on the railroad to be done 
in Henry county, Iowa, and that the plaintiff 
had full knowledge of that fact; and that 
they were never so issued as to entitle the 
plaintiff to the rights of an innocent holder 
of the bonds or coupons for value; and if 
he ever held the same, he has parted with 
all interest therein. Fourth. That the said 
bonds and coupons have been fully settled 
and satisfied by the defendant city, and have 
been paid and cancelled. 

The case is submitted on an agreed state- 
ment of facts, from which it appears briefly 
as follows: In 1S57, under a provision in 
the charter of the city of Mt. Pleasant, the 
question was submitted to the legal voters, 
whether they would authorize a subscription 
by the city of Mt Pleasant of $50,000 to 
the capital stock of the Keokuk, Mt Pleas- 
ant and Muscatine Railroad Company. This 
submission was pursuant to section 2S of the 
charter, which is as follows: "The said 
city shall have power to subscribe to the 
capital stock in any railroad company, and 
may pay the same with the bonds of the 
city, and shall be empowered and required 
to levy and collect all the necessary taxes to 
pay the principle and interest on such bonds; 
9FED.CAS. — 24 
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provided such subscription shall be author- 
ized by a majority of the legal voters of 
said city cast at an election ordered for that 
purpose." At the time when this vote was 
taken, in August; 1S57, the general law of 
the state had authorized counties, cities and 
incorporated towns to aid railroad compan- 
ies by subscription to their stock, and to 
issue bonds. This act contained a provision 
as follows: "And the proceeds of such 
bonds shall in all cases be expended within 
the limits of the county in which the said 
city may be situated." In the proposition 
submitted to the voters was this provision: 
"Such bonds shall be issued only on the 
guaranty that the money shall be expended 
in the county of Henry, in the construction 
of said road." So that the general law of 
the state, and the specific submission to the 
voters, alike provided that the proceeds of 
the bonds were to be expended in the con- 
struction of the road in Henry county. That 
vote was taken in August, 1857, and it re- 
sulted in favor of the proposition, in No- 
vember, 1857, the city council authorized the 
issue of the bonds of the city, pursuant to 
tLat vote, for the sum of $50,000, to aid this 
railroad company, on receiving the guaranty 
of the railroad company that they would 
expend the money (the proceeds of these 
bonds) in Henry county. The city accepted 
the unsecured obligation of the railroad 
company that they would do so. The city 
bonds were accordingly issued and delivered 
to the railroad company. In September, 
1S60, the railroad company resolved on the 
execution of a deed of trust or mortgage 
of the railway (a mortgage, in short, we 
may call it), on their entire line of road and 
property, present and future, to secure a 
large amount of bonds of two classes, one 
called the "First Mortgage Sinking Fund 
Bonds," and the other the "First Mortgage 
Bonds." The mortgage contained this pro- 
vision, which, it is important to notice, viz.: 
That in no case shall the bonds of the first 
class (that is, the first mortgage sinking fund 
bonds) be issued and disposed of except at 
the rate of $8,500 for every mile of road as 
completed, nor the bonds of the second class, 
except at the rate of $7,000 per mile of 
road as completed. 

Now, the plaintiff's claim to the ownership 
of city bonds rests on two fundamentaLprop- 
ositions. One is, that they were embraced 
in this mortgage. The other is, that being 
so embraced in the mortgage, they passed 
to him by virtue of the subsequent decree 
of foreclosure of the mortgage, and that he 
thereby has obtained title to them. - This 
mortgage was made in 1860, and the Ian:-, 
guage in respect to what it covers is in this 
wise: "Locomotives, tenders, rolling-stock,, 
fuel, machinery," etc., and it proceeds thus: 
"and all other property, real and personal, 
and all rights and interests therein now 
owned or hereafter to be acquired by the 
said parties," etc.; and it concluded with. 
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this reservation, among others: "and reserv- 
ing also to the said railroad company full 
power to sell, convert and dispose of any- 
city, county or other bonds or securities re- 
ceived in the payment of stock, or donated 
to the construction of the saia railroad, and 
to collect subscription of stock: provided no 
default shall occur in the payment of interest 
on said bonds and to the sinking fund herein 
provided and required," etc. That mortgage 
was recorded, as it appears, only in the 
county of Lee, in the records of land mort- 
gages. Afterwards the company went on 
and built eighteen miles of road in Lee coun- 
ty, and had completed only that amount of 
road at the time the war of the Rebellion 
broke out, at which time the company ceased 
its operations and became insolvent. The 
county of Henry had voted $100,000 of their 
bonds, concerning which the stipulation 
reads as follows: "Said company (the rail- 
road company) has also received a subscrip- 
tion from Henry county of $100,000 in bonds, 
and it had agreed with Henry county to ex- 
pend that amount in Henry county, which 
said bonds had been sold by the company." 
It is agreed that no road was ever built in 
Henry county; that only eighteen miles was 
•completed in Lee county; and that the rail- 
road company had done work in Henry coun- 
ty only to the amount of $34,000. In other 
words, very much less than the amount of 
work which they were required to do, in re- 
spect to the $100,000 of bonds which they 
had received from the county of Henry; so 
that we may say that no part of the $50,000 
here in controversy was ever expended in 
Henry county, as required by the law of the 
state and by the specific vote that was taken. 
This $50,000 of bonds were delivered to the 
railroad company prior to the execution of 
the mortgage, and after the mortgage they 
were left in the possession of the railroad 
company, which afterwards delivered these 
bonds to Mr. J. Edgar Thompson, one of the 
trustees in the mortgage; but it is stipulated 
that Thompson received these bonds not in 
.his capacity as trustee, but as a bailee of the 
railroad company; so that, in short, these 
bonds remained always with the railroad 
company, as well after the mortgage as be- 
fore. 

I have stated that the railroad ceased to 
do work and became insolvent in 1861, and 
this was the condition of affairs: The city 
had these bonds for $50,000 outstanding and 
in the hands of the railroad company; the 
company w T as insolvent, and all work had 
been suspended; there was no road com- 
pleted in Henry county, and no prospect of 
any being completed. In 1862 the supreme 
court of the state of Iowa decided, in the 
case of State v. Wapello Co., 13 Iowa, 3S8, 
which was followed in the next year by the 
cases of Myers v. County of Johnston, 14 
Iowa, 49; McMillan v. Boyles, Id. 107; Ten 
Eyck v. Mayor of Keokuk, 15 Jowa, 486; 
and Smith v. Henry Co., Id. 385,— that under 



the constitution of the state it was beyond 
legislative competency to authorize munici- 
palities to aid railroad companies by sub- 
scription to their stock and the issuing of 
bonds, and that was accepted in the state of 
Iowa as the settled law on that subject In 
1S65 the city of Mt Pleasant instituted a 
suit in one of the local courts, making the 
railroad company, Mr. Foote, the plaintiff 
here, and others defendants, and praying that 
the bonds be ordered to be surrendered to 
the city and cancelled. That was in Septem- 
ber, 1S65. In October, 1865, a new element 
was introduced: A Mr. Lash, who had been 
vice president of the railroad company, went 
before the city council and made the proposi- 
tion that if they would appoint him as agent, 
he would take up and procure to be surren- 
dered to the city the $50,000 of bonds, which, 
with interest, then amounted to about $70,- 
000; and they appointed him agent for that 
purpose. Here comes the controversy be- 
tween Lash and the city, as to his relations 
to the city and to the railroad company, and 
the supreme court of the state decided that 
Lash was the agent of the city to procure 
these bonds. The city issued to Lash war- 
rants to the amount of $6,000, with which 
he was to pay $1,000 of the old debts of the 
railroad company, and was to use the others 
in forwarding the affairs of the railroad com- 
pany. The supreme court decided that Lash 
was the agent of the city to procure these 
bonds. He had procured them in October, 
1865, and brought them into the city council 
and surrendered them, whereupon (and which 
is, I think, the most sensible thing I have 
seen in the whole controversy) some gentle- 
man moved that having got the wolf they 
ought to kill him on the spot, and the council 
proceeded to burn the bonds. 

In the following April, 1866, Mr Foote, 
the plaintiff in this suit, having and being 
the owner of 244 of the first mortgage sink- 
ing bonds, and 202 of the first mortgage 
bonds, which it is stipulated were issued 
as this road was built mile by mile for the 
eighteen miles completed in Lee county, 
brought his bill to foreclose this railway 
mortgage, making defendant to that bill, 
the trustees, Mr. Thompson and Mr. Hooper, 
and all the other bondholders; and such 
proceedings were had as that Foote obtain- 
ed a decree in his favor for $318,000, in 
May, 1866, and the other bondholders for 
$38,000, and Edward Kilbourn, the lessee 
of the company, a decree for $364,000; and 
one question is, whether under that decree 
the bonds of the city are included in the 
property ordered .to be sold. I will read 
the decree so far as it relates to the descrip- 
tion of the property ordered to be sold. 
(The city of Mt. Pleasant, I may remark, 
was not a party to that foreclosure.) "The 
superstructure, iron rails, water tanks, roll- 
ing stock, fuel, material, track, and all fran- 
chises, rights and privileges, and all rights 
of way over lands belonging to the said 
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railroad company;" and the following clause 
is the one on which the plaintiff relies for 
title: "or in any of which things said rail* 
road (or said railroad company) have any 
interest or claim, and in all other property 
of the said railroad company, whether real, 
personal or mixed, or in which they have 
any interest or claim, being as well for the 
payment of the bonds issued by the said 
railroad company, and the other claims 
against the*said property." Under that de- 
cree there was a statutory appraisement of 
the specific property, locomotives, cars, etc., 
owned by the railroad company, amounting 
to $91,000, and an omnibus valuation of 
the railroad track, and all other property, 
real, personal and mixed, in which the com- 
pany had any claim, amounting to $459,000. 
In other words, the bonds here in controver- 
sy, issued by the city of Mt Pleasant, are 
not mentioned in terms as being convey- 
ed by the mortgage, nor are they mention- 
ed in the decree, or in the appraisement, 
or in the deed, but they are claimed to be 
covered by the general language, "any and 
all other property, real, personal or mixed, 
belonging to the corporation." 

Now the question is whether on this state 
of facts, Mr. Foote has a claim to these 
bonds, as a bona fide holder thereof with- 
out notice of the rights and equities of the 
city. We are of opinion that he is not such 
a holder, for several reasons. In the first 
place, it would be very improbable that a 
railroad company, having received bonds 
issued by a municipality for the express 
purpose of sale and negotiation by it, to 
aid it in the construction of its road, would 
embrace those bonds in a railway mort- 
gage, and thus sink that much of the ready 
means intended to enable them to build the 
road, by putting them in an omnibus mort- 
gage of this kind. The most natural course 
would be that these bonds should be sold. 
They were made for that purpose— made 
to be negotiated in the usual way. There 
ought, therefore, to be very clear language 
to justify a court in holding that the rail- 
way company intended to include these 
"bonds in a mortgage. The language here is 
general, and in one view it is broad enough 
to cover these bonds. In a more narrow 
view these bonds would not be held not to 
be embraced in it. What is best to guide 
the court as to the intention of the parties, 
for that should govern. To guide us, let 
us look at the practical construction the 
parties put upon this transaction. Now, if 
the bonds were intended to be included in 
the mortgage, it would seem to be very 
natural that they should be delivered to the 
trustee, but they were not. On the contrary, 
as I have stated, they always lemained in 
the possession of the railroad company. 
Not only so, but the trustee, Mr. Thompson, 
an experienced business man, undoubtedly 
faithful to his trust, and, in 1865, when the 
president of the railroad company sent an 



order, on him, to surrender these bonds to 
the city, he set up no claim to them. He 
did not say that these bonds belonged to this 
trust property, but he surrendered them to 
the agent of the city, thereby recognizing 
the fact, as he understood it, that they were 
not embraced in the mortgage. 

Then again, here is a property which at 
the time of this foreclosure amounted to 
seventy or seventy-five thousand dollars, 
and wjiile the decree mentions everything 
else, down to "spikes," in infinite detail, 
these bonds are never mentioned anywhere 
in the proceedings. 

But the plaintiff relies upon an implication 
arising out of the reservation in the deed 
of trust that the city might sell these bonds 
until default in the payment of interest 
Now whatever effect that might have, one 
thing is manifest, namely, that it appears 
from that very reservation that there was 
no intention here to pass to the mortgagees. 
or to the trustee representing the bond- 
holders in this mortgage, an absolute and 
full title to these bonds. That is not the 
negotiation of a security in a commercial 
sense, so as to cut off any equity, leaving it 
in the possession of the owner with power 
to sell; so that, in our judgment, Mr. Foote 
never obtained any title to these bonds in 
a commercial sense, so as to defeat defenses, 
even admitting the language of the mort- 
gage is broad enough to embrace them. 
That is one ground on which we think the 
suit must fail, but there are others that 
seem to our mind equally conclusive. 

We have already adverted to the fact that 
the statute required the proceeds of these 
bonds to be expended in the. county of Hen- 
ry, and not only so, but the specific propo- 
sition submitted to the people of the city of 
Mt Pleasant was that these bonds should 
be thus expended; and the railroad company 
executed its obligation agreeing to thus ex- 
pend them; so that we have the statute of ' 
the state, and the specific proposition voted 
on by the people of the city, and also the 
obligation of the railroad company, all con- 
curring that the money arising from the sale 
of these bonds, "the proceeds of these bonds," 
in the language of the law, should be ex- 
pended in Henry county. Now what does 
this contemplate? It contemplates the nego- 
tiation of these bonds in the ordinary and 
usual way, and the keeping of the proceeds 
separate from the other assets of the com- 
pany, and that the proceeds when obtained 
shall be expended in the county of Henry. 
Fundamentally this was the inducement to 
make the vote. What did the railroad com- 
pany do? They received these bonds (and 
on the plaintiff's theory, for I am now dis- 
cussing it in the view that he may be right 
and that this broad language is sufficient to 
include these bonds in the mortgage), and 
commenced their work in Lee county. They 
make a mortgage, and include these city 
bonds in it to raise money in gross. If that 
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transaction can be sustained, then it is very 
evident you can never tell how much money 
was obtained specifically on these bonds. It 
is very evident that the mortgagee made n*o 
specific advance on the faith of this security ; 
and therefore to allow a recovery here would 
be to subvert the law, and the obvious in- 
tention of the law, and the express con- 
tract of these parties. The utmost effect, it 
seems to us, that can be given, would be 
that the right of the mortgagees would be 
dependent on the railroad company getting 
a perfect and complete title to these bonds. 
If the railroad should expend any" amount 
of money equal to this amount of bonds 
specifically in Henry county, perhaps there 
would then be an equity on their part to 
hold these bonds and recover on them; and 
if they, before that time, had pledged them 
to the mortgagees, when the railroad com- 
pany's right became perfect, the pledge 
would enure to the benefit of the mortgagee. 
But in that view of it, the mortgagees have 
taken them subject to all the equities of the 
city and railroad company. It is obvious 
that the railroad company never obtained 
any rights to these bonds, because the mon- 
ey was never expended in the county of 
Henry, or any part of it. 

But suppose we are mistaken in this view, 
there is another ground which seems to us 
equally fatal to plaintiff's right The lan- 
guage of this decree, ordering the sale, is in 
presenti. It did not include these bonds, for 
the reason that at that time the bonds had 
been surrendered to the city, and were no 
longer in existence. They had been de- 
stroyed. It cannot be held, under a sweep- 
ing provision of the mortgage, mortgaging 
all property, real, personal and mixed, not 
in possession, and thereafter to be acquired, 
that seven or eight years afterwards, when 
the railroad company has parted with a 
large amount of personal property under a 
jus disponendi reserved to it, that this de- 
cree in presenti, ordering the sale of all the 
personal property of the railroad, can relate 
back and divest titles acquired under the 
railroad company when they had the power 
of sale and disposition. Our judgment is, 
this decree is not broad enough to cover 
these bonds, they being no longer in exist- 
ence at the time the decree passed, and it 
being known to the plaintiff that such was 
the fact; for Mr. Kilbourn concurred in the 
surrender of these city bonds, and he, as the 
agent of Foote, obtained a foreclosure, and 
knew that the bonds had been surrendered. 
He made no effort to impeach that trans- 
action at the time of the foreclosure. 

But suppose we are mistaken in this view, 
there is another equally fatal to the plain- 
tiff's right, namely: That under the circum- 
stances of this case, the surrender of these 
bonds is binding on all parties. How does; 



the case stand? The city had made a sub- 
scription of $50,000 to this railroad in vio- 
lation of the law of the state, as expounded 
by the supreme court of the state. The 
bonds had never been executed to the rail- 
road. The city had subscribed to the stock 
in the books of the company, but the city 
still held the stock of the company. The 
company still held the bonds of the city, and 
the railroad company had become insolvent; 
had ceased to do any work. Seeing they 
were unable to carry put their contract to 
expend the proceeds of those bonds in the 
county, the city filed its bill to cancel this 
subscription and to have the bonds returned 
to it. It is plain that the city was entitled to 
have that done. Mr. Howell in his argu- 
ment mistakes the decision of the supreme 
court of the United States. He says: "It is 
unnecessary to argue to this court that these 
subscriptions to railroad corporations are 
valid," etc. Such is not the effect of the de- 
cisions. The supreme court of the United 
States simply hold that since the supreme 
court of the state of Iowa had, in 4 G. 
Greene, decided that such bonds might be 
constitutionally issued while such decision 
remained in force, they would be sustained 
in the hands of bona fide holders, but as to 
bonds issued, after that decision was over- 
ruled, the supreme court of the United States 
will accept the decision of the supreme 
court of the state on that subject Now, 
there were no bona fide holders of these 
bonds at the time the surrender was made. 
The railroad company was not such. The- 
city held the stock, and the supreme court of 
the state meanwhile had decided such bonds 
to be unconstitutional, and it is stipulated 
that these bonds were considered to be value- 
less. Under those circumstances, the trans- 
action whereby the bonds were surrendered 
was valid. There can be no doubt about 
that It is a misconception to suppose that 
the supreme court of the United States hold 
that the railroad subscription, as a subscrip- 
tion, is valid, contrary to adjudication of the- 
state supreme court All it holds is that 
commercial securities in the hands of bona 
fide holders must be protected. Hence the- 
argument here made by Mr. Howell, that 
the surrender of the stock was a fraud up- 
on the company's creditors, has no applica- 
tion. The city's liability as a stockholder 
could not be enforced. That is not a com- 
mercial security. Here is the decision of the 
supreme court of the state that the city had 
no right to become a stockholder, and the 
obligation of a stockholder cannot be enfor- 
ced against it. So I say, it is clear that the 
surrender of these bonds was effectual and 
binding upon the city and the railroad com- 
pany. The result is, that upon all these- 
grounds Mr. Foote, as it appears to us, has 
no case. Judgment for defendant 



[9 Fed, Gas. page 378] 



(Case No. 4,916) EOOTE 



Case Kb. 4,915. 

FOOTE v. NODAND. 
[5 Cranch, C. C. 399.] s 

Circuit Court District of Columbia. March 

Term, 1S3S. 

Executors— Action ox Note— Parties. 

It a sealed note be given to It. H. F., one of 

the executors of Thomas Whittington, it is 

not necessary that ail the executors should 

join in the action. 

Debt on a sealed note for $60, payable to 
It. H. Foote, one of the executors of Thomas 
Whittington. 

R. J. Brent, for defendant [William No- 
land], contended that it is to be presumed 
from 'the face of the note, that the money 
belonged to the estate of the testator; and 
that there were other executors who ought 
to be joined as plaintiffs; and prayed the 
court to instruct the jury that the plaintiffs 
alone cannot recover; but that all the execu- 
tors ought to join whether they proved the 
will or not 

Mr. Bradley, contra, cited Biddle v. Wil- 
lcins, 1 Pet [26 U. S.] 686, 692. 

THE COURT (THRUSTON, Circuit Judge, 
absent), refused. 

Verdict for plaintiff. New trial granted, 
because the verdict was against the evidence. 



Case No. 4,916. 

FOOTE v.. SILSBY et al. 

{1 Blatchf. 445; i Merw. Pat. Inv. 564; 1 
Fish. Pat. Rep. 268.] 

Circuit Court, N. D. New York. Oct. Term, 
1S49.2 

Patents— Disclaimer— Evidence— Act op MARcn 
3 t 1837 _ Scientific Works as Evidence of 
Want of Novelty— Jury— Nonsuit— Combina- 
tion. 

1. While the plaintiff's counsel in a civil ac- 
tion was opening the case to the jury, one of 
the jurymen empannelled was taken ill, so as 
to be unable to serve: Beld, that it was proper 
for the court to discharge him, and to direct 

.Another juryman to be drawn from the panel 
in his stead. 
[See note at end of case.] 

2. On the trial of a patent* suit, the patent on 
which the action was founded had endorsed up- 
on it what purported to be a disclaimer under 
section 7 of the act of March 3, 1837 (5 Stat 
193). The plaintiff, after putting the patent in 
•evidence, offered a certified copy of the dis- 
claimer, which was excluded on the ground 
that the patentee did not state in the disclaim- 
er the extent of his interest in the patent, as re- 
quired by section 7. Afterwards, the defendant 
offered in evidence the disclaimer endorsed on 
the patent, (it being, however, only a copy, not 
in the patentee's hand-writing,) not as a dis- 
claimer, but as a confession by the patentee, of 
the want of novelty of a part of what he had 
claimed: JEM, that the paper was inadmissi- 
ble, for want of proof that it had been executed 



3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 14 How. (55 IT. S.) 218.] 



by the, patentee, and that, if admitted at all, 
the full effect of a disclaimer must be given to 
it. 
[See note at end of case.] 

3. The sufficiency of the disclaimer, as to 
whether or not the patentee stated in it the ex- 
tent of his interest" in the patent, as required 
by section 7, considered. 

4. A disclaimer must be properly proved, be- 
fore it can be admitted in evidence, either as an 
original paper or by a certified copy. 

5. On the trial of a cause before a jury, this 
court has no power to grant a non-suit against 
the will of the plaintiff. 

[See note at end of case.] 

6. A notice of defence in a patent suit, under 
section 15 of the act of July 4, 1836 (5 Stat. 
123), specified as a public work to be given in 
evidence, "Dr. "Ore's Dictionary of Arts, Manu- 
factures, and Mines." The book contained 1334 
pages, and its subjects were arranged alpha- 
betically. The notice did not specify any par- 
ticular page or heading in the work: Eeld, that 
no part of the book could be read in evidence. 

[See note at end of case.] 

7. Nor is the book admissible under a notice 
stating that the patentee's invention was pre- 
viously known to Dr. Ure. 

8. In the case of such a defective notice, it 
is not competent, with a view to read in evi- 
dence parts of the "Dictionary," to prove by 
scientific mechanics or experts, that they could 
without difficulty, if seeking information con- 
cerning the subject matter of the plaintiff's pat- 
ent, find in tne "Dictionary", named, certain 
parts relating to that subject matter, without 
having any specific reference to them. 

[See note at end of case.] 

9. A public work cannot be read in evidence 
on the trial of a patent suit, with a view of 
showing a want of novelty in the patentee's in- 
vention, where the only notice given of it was 
in a special plea, which had, before the trial, 
been stricken out by the court. 

10. On the trial of a patent suit, a juror will 
not be withdrawn on the defendant's motion, on 
the ground of surprise, arising out of the ex- 
clusion by the court of evidence offered by him 
under a defective notice of special matter. The 
granting of such a motion, under any circum- 
stances, is a matter of discretion. 

11.. The application of a well-known principle 
to a new and useful purpose, such as the appli- 
cation of the principle of the expansion and con- 
traction of a metallic rod by different degrees 
of heat, to the regulation of the heat of a 
common cast or sheet-iron stove, is the subject 
of a patent 

12. Although the principle has before been ap- 
plied to the regulation of heat and although the 
idea of applying it to the regulation of the heat 
of a stove has before been suggested, the per- 
son who first practically applies it, by mechani- 
cal contrivances, to that purpose, is entitled to 
a patent for the application. 

13. Where the question as to what constitut- 
ed a combination as patented was, at the trial, 
treated by the defendant as a question of fact, 
and was submitted as such by the court to the 
jury, the defendant cannot afterwards insist 
that the court should have determined the ex- 
tent of the combination, as matter of law, upon 
the specification. 

14. When the effect and operation of me- 
chanical contrivances enter into the question of 
the extent of a patented combination, it is a 
mixed Question of law and fact, and, there- 
fore, a proper one for the jury to determine un- 
der the instruction of the court. 

[Cited in New Process Fermentation Co. v. 
Maus, 20 Fed. 731.] 
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15. Proper instructions to the jury on the 
questions of infringement and of damages, con- 
sidered. 

16. Reasons for denying a motion for a new 
trial on the grounds of surprise and newly dis- 
covered evidence. 

17. Pacts stated which warrant a jury in giv- 
ing liberal damages in a patent suit, within the 
rule of the statute as to actual damages. 

This was an action on the case for the 
infringement of a patent, tried before Conk- 
ling, District Judge, at Canandaigua, in June, 
1848. [Case unreported.] The letters patent 
[No. 2,636] were granted to the plaintiff, 
[Elisha Foote], May 26th, 1842, "for an im- 
provement in regulating the draft of stoves."s 

On the letters patent were endorsed what 

s The specification was as follows: 

"To all whom it may concern: Be it known, 
that I, Elisha Poote, Jun'r, of Seneca Falls, in 
the county of Seneca, and state of New-York, 
have invented a new and useful mode of regu- 
lating the heat of stoves and other structures 
for fires, and I do hereby declare that the fol- 
lowing is a full and exact description. 

"My plan makes the stove or other structure 
in which it may be used, regulate its own heat, 
and this is effected by applying the expansive 
and contracting power of a metallic rod by dif- 
ferent degrees of heat, to the damper of a stove, 
by which the admission of air thereto is gov- 
erned: so that, when the heat shall rise above 
any required degree the expansion shall close 
such damper, and when it shall fall below such 
degree, the contraction shall open it, and thus 
keep a uniform heat of the requisite intensity. 

"Considerable variety may exist in the mode 
of application, and it may be varied to suit par- 
ticular circumstances. I have constructed two 
stoves, and applied the regulator as follows. 

"Figure 5 represents a common box stove, the 
front side of which is supposed to be re- 
moved. A B is a brass rod, attached firmly, at 
A, to the front of the stove by a shoulder on the 
inside, and a nut and screw on the outside. It 
is not necessarily of brass, but the use of that 
metal will probably be found the most practi- 
cable. It is best made by rolling sheet brass 
into a rod, so that it shall have two or three 
thicknesses, and be from one to three inches in 
diameter. The end at B is made fiat, and riv- 
etted to the short arm of the lever B C, sp as 
to make a close joint therewith. B. C. is made 
of iron, and of sufficient strength to be inflexible. 
It-turns on its fulcrum at D, which is made fast 
to the back of the stove by a nut and screw, 
and rivetted to B C. C L is another brass 
rod. similar in its construction to A B, and at- 
tached to the long arm of B C in the same man- 
ner. The end at L projects through the front 
of the stove, and is attached by a rivet to an- 
other lever E F. G K is the damper by which 
the admission of air to the stove is governed. 
It is bent so that the hinge at G may stand 
out a little in front of the stove, and give room 
for the play of the stem P G. The hinge is 
made in the common form, and the stem is 
merely a proiection or extension of the damper. 
The end of the stem at P is made round, and fits 
into a hole made in the lever E F, so as to 
move easily therein. The lever E F should be of 
sufficient size and strength to be inflexible, and 
is attached to its fulcrum at E by a rivet, so as 
to make a joint therewith. H E is an iron rod. 
It is attached at H to the stove in any manner 
that will make it firm, and should either have 
a joint at H, or should be flexible at that 
point, so that the end E which constitutes the 
fulcrum to E P may be raised or depressed. 
At I is a screw, tne head of which is made fast 
to, but turns in the front plate of the stove; 
the thread of the screw passes through the rod 
H E, and, by turning the screw, the end of 



purported to be a disclaimer and memoran- 
dum, as follows; 

"To the Commissioner of Patents: The pe- 
tition of Elisha Foote, of Seneca Falls, in the 
county of Seneca, and state of New-York, 
respectfully represents, that your petitioner 
obtained letters patent of the United States 
for an improvement in regulating the draft 
of stoves, which letters patent are dated on 
26th day of May, 1842; that he has reason to 
believe that, through inadvertence and mis- 
take, the claim made in the specification of 
said letters patent, in the following words, 
to wit: 'What I claim as my invention and 
desire to secure by letters patent, is the 
application of the expansive and contracting 

the rod E may be raised or depressed at pleas- 
ure. It is manifest that the expansion of the 
brass rods, pressing against the lever E F, will 
close the damper, and their contraction will open 
it. If the fulcrum E be raised, it will require 
a greater degree of expansion, or in other words 
a higher degree of heat, to close the damper. 
If it be depressed, a lower degree will close it. 
A pointer, I O, is made fast to the head of 
the screw, so as to turn when the screw turns, 
and show how much the fulcrum E has been 
raised or depressed in a half revolution of the 
screw. And, it having been found by exper- 
iment, with a common thermometer, how much 
the heat of the stove is raised or depressed by 
moving the pointer a given distance, a scale 
is made and marked upon the front plate of 
the stove, as at X O Z, with as many different 
degrees of heat as it may be desired to vary 
the temperature of the stove, and the pointer 
being placed at any particular degree of heat, 
the stove will maintain the same with great 
accuracy; for, should the heat arise above the 
point, the expansion of the brass rods will close 
the damper and check it, or, should it fall below 
the point, their contraction will open the damper 
and let in the full draft of air. It is desirable 
to make the stove as nearly air-tight as possible, 
and the door and damper should both closely 
fit. I usually put into the stove more fuel than 
would be necessary in an open stove, and have 
the same constantly held in cheek by the damper. 
"The other and more perfect, although more 
expensive mode of applying the regulator, is rep- 
resented by figure 4, which is an external view 
of the stove, showing the face or scale on which 
the different degrees of heat are marked, and 
the pointer at A, and the damper at B, and the- 
door at C. Figures 1, 2 and 3 are different 
views of the machinery, in which the same let- 
ters represent the same parts in each. Fig. 1 
is a sectional view* made through the front of 
the stove. Fig. 2 is a perspective view from 
the back, and fig. 3 a perspective view from the 
front of the stove. A B C D E is a frame of 
cast iron, made to support the brass rods and 
other machinery, and to which they are at- 
tached. This stove is made of sheet iron, and 
a more substantial support than that would 
make for the rods becomes necessary In a 
cast iron stove the frame could probably be 
dispensed with, suitable projections being cast 
upon the plate to which to attach the machinery. 
The frame is made fast to the inside of the top 
of the stove, by screws passing through the top 
of the stove and entering the frame. The part 
A B, figs. 2 and 3, is attached to the back part 
of the stove, immediately under the flue, B C 
at one of the ends and C D at the front, the 
whole of sufficient strength to be inflexible. At 
A a little projection or extra thickness is made, 
to which the brass rod P G is firmly rivetted; 
at K another projection is made, which consti- 
tutes the fulcrum to the lever G H. A hole is 
made or left in the projection through which 
the lever passes, and is held by a rivet, so as 
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power of a metallic rod by different degrees 
of heat,, to open and close a damper which 
governs the admission of air into a stove or 
other structure in which it may be used, by 
which a more perfect control over the heat 
is obtained than can be by a damper in 
the flue,' is too broad, including that of which 
your petitioner was not the first inventor. 
Your petitioner, therefore, hereby enters his 
disclaimer to so much of said claim as ex- 
tends the application of the expansive and 
contracting power of a metallic rod by dif- 
ferent degrees of heat, to any other use or 
purpose than that of regulating the heat of 
a stove, in which such rod shall be acted 
upon directly by the heat of the stove or 
the fire which it contains; such disclaimer 
is to operate to the extent of the interest 
in said letters patent vested in your peti- 
tioner, who has paid ten dollars into the 
treasury of the United States, agreeably to 
the requirements of the act of congress in 

to turn easily and yet be perfectly firm. D E, 
figs. 1, 2 and 3, is a projection of the frame, 
extending down within one or two inches of 
the front of the rtove. It is bored at tfi> and 
holds one end of the shaft L Ni 2 f the other of 
which passes through and is held by the front 
of the stove^ as seen in fig. 1. On L N, and at 
about the middle of it, is a projection X P, fig. 1, 
from one to three inches in length, with two 

?rongs at the top, within which the brass rod 
H is held by a pivot, so as to make a close 
joint with it. The brass rods and the lever 
Gr H are made in the same way, and are at- 
tached to each other in the same manner as is 
described in the stove first mentioned. The 
effect of the expansion and contraction of the 
brass rods is to move the shaft L N back and 
forth, by operating on the projection I P, and 
the ends in which it rests in the frame and in 
front of the stove are turned, so as to permit 
it to move easily therein. Attached to the 
shaft on the outside of the stove is the face Q K, 
on which the different degrees of heat are mark- 
ed, seen also in fig. 4 at A. It is made solid 
with the shaft, or is firmly attached to and 
turns with it. The shaft is made or bored hol- 
low, as represented in fig. 1, so as to admit to 
pass through the centre of it the pivot O S, 
which is turned and made to fit and move easily 
within the shaft. At the end S is firmly at- 
tached the pointer T U, and at the end O is 
firmly attached the rod O a, which, passing 
down the front side of the stove and within 
the same, moves the damper when variations of 
heat change the lengths of the brass rods. The 
face may be made of brass or other material 
to suit the taste of the maker. It is usually 
made circular, having on the upper side the 
different degrees of heat found and marked as 
first described; and on the lower, correspond- 
ing with the different degrees, small holes, into 
which a pin on the pointer at TJ may be in- 
serted and connect the two. The pointer may 
be made of steel and polished. Passing through 
the lower end is a screw at IT in fig. 1, on the 
end of which is the small pin fitted to enter the 
holes on the face. On the other end of the 
screw is a knob, which serves as a handle to 
turn the pointer or to unscrew and detach the 
pointer from the face. If attached, the brass 
rods affect and move the damper below; if de- 
tached, they have no effect upon it. 

"The damper is made in the common form 
of two plates moving one upon the other, with 
orifices in each, ao that in one position both 
shall be closed and in another both opened. The 
inside plate is represented by b c, seen wholly in 
fig. 2, and partly in fig. 3. It is made thicker 



that case made and provided. Elisha Foote. 
Witnesses, Morris Newton, Edwin L. But- 
trick. (Endorsed on back of patent, the 9th 
March, 1847.)" 

After the letters patent and specification 
had been read in evidence, the plaintiff's 
counsel proposed to read in evidence a duly 
certified copy from the patent office, of the 
alleged disclaimer and memorandum, to 
which the defendants' counsel objected, on 
the ground that the disclaimer was void as 
a disclaimer, because the patentee did not 
state in it the extent of his interest in the 
patent, as required by section 7 of the act 
of March 3, 1837 (5, Stat 193). The court 
sustained the objection, and excluded the 
disclaimer. Afterwards, and after the plain- 
tiff had gope through with his evidence and 
rested his case, the defendants [Horace 0. 
Silsby and others], offered to read in evi- 
dence the alleged disclaimer so endorsed on 
the patent, not as a disclaimer, but as a 

near the centre, and is bored through, as is rep- 
resented in, fig. 1, to admit and hold the stem 
to the outside plate; d e represents the outside 
plate, seen wholly in fig. 3, partly closed. At f g 
is its stem, attached to its centre and passing 
through the inside plate. The faces to both 
should be ground or turned, as well as the stem, 
so as to move easily and closely one on the oth- 
er. On the end of the stem, at g, is made or 
firmly attached the projection g a, which ends 
in two prongs, as is shown in fig. 2. The end 
of the rod O a terminates, as is seen at a in figs. 
1 and 2, in a circular plate of from one to two 
inches in diameter, and fitted to move easily 
and closely within the two prongs to the stem 
of the damper. The object of this arrangement 
is, that if for instance the closing of the damper 
should fail to check the heat, the rod would be 
disconnected from the damper and pass on with- 
out injury to the machinery, and when it re- 
turns it would catch the upper prong, and con- 
nect itself again with the damper; or, should 
a high heat be desired, the damper may be set 
open, and the rod at some distance from it, so 
that it shall require a great degree of expansion 
before the rod would reach the damper to close 
it; or, should it be desired to change from a 
high to a low degree of heat, the damper may 
be closed, and the rod set so that a great con- 
traction will have to take place before it will 
reach the damper to open it. The rod O a 
should have sufficient width and strength to 
be inflexible. The stove governs its heat the 
same as the one first described. 

"What I claim as my invention, and desire 
to secure by letters patent, is the application of 
the expansive and contracting power of a me- 
tallic rod by different degrees of heat, to open 
and close a damper which governs' the admis- 
sion of air into a stove or other structure in 
which it may be used, by which a more perfect 
control over the heat is obtained than can be 
by a damper in the flue. 

"I also claim as my invention the mode above 
described of setting the heat of a stove at any 
requisite degree, by which different degrees of 
expansion are requisite to open or close the 
damper. 

"I also claim the combination above described 
by which the regulation of the heat of a stove 
or other structure in which it may be used is 
effected. 

"And I also claim as my invention the mode 
above described of connecting the action of the 
metallic rods with the damper, so that the same 
may be disconnected when the damper shall 
have closed and the heat shall continue to rise, 
&c." 
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confession that the plaintiff's invention was 
not new, and that be was not the original 
inventor of all that was claimed in his 
specification. The plaintiff's counsel objected 
to this, on the grounds that the defendants 
had caused the alleged disclaimer to he re- 
jected when offered as evidence on the part 
of the plaintiff, that it must he read as a 
valid disclaimer if read at all, and that it 
purported to be only a copy, not in the pat- 
entee's handwriting, and was not proved to 
have been executed by him. The court re- 
fused to admit the paper in evidence. 

After the plaintiff had concluded his evi- 
dence, the defendants moved for a nonsuit 
on various grounds, but, the plaintiff not 
consenting, the court overruled the motion. 

The defendants had given a notice of spe- 
cial matter in the action, under section 15 
of the act of July 4, 1836 (5 Stat. 123), the 
material parts of which that came in ques- 
tion on the trial were as follows: "That the 
patentee was not the original inventor or 
discoverer of the thing patented; that he 
was not the original and first inventor or 
discoverer of a substantial and material part 
thereof claimed as new; that it had been 
described in a public work called 'Ure's Dic- 
tionary of Arts, Manufactures and Mines,' 
anterior to the supposed discovery thereof by 
the patentee, and also had been in public 
use and known before that time, and used 
by Andrew XJre of London." In the course 
of the trial, the defendants offered to read 
in evidence two articles, one headed "Heat- 
Regulator,"* on page 643, and the other 
headed "Thermostat,"* on page 1237, from a 

4 These articles were as follows: 
"Heat-Regulator. The name given bj M. 
Bonneinain to an ingenious apparatus for regu- 
lating the temperature of his incubating stove 
rooms. (See 'Incubation, Artificial,' for the 
manner of applying the heat-regulator.) 

"The construction of the regulator is founded 
upon the unequal dilatation of different metals 
by the same degree of heat. A rod of iron x, 
fig. 549, is tapped at its lower end into a brass 
nut y, enclosed in a leaden box or tube, termi- 
nated above by a brass collet z. This tube is 
plunged into the water of the boiler, alongside 
of the smokepipe. (Fig. 549* is a bird's-eye 
view of the dial, &c.) The expansion of the 
lead being more than the iron for a like degree 
of temperature, and the rod enclosed within 
the tube being less easily warmed, whenever 
the heat rises to the desired pitch, the elonga- 
tion of the tube outs the collet z, in contact 
with the heel a, of the bent lever a, b, d; thence 
the slightest increase of heat lengthens the tube 
anew, and the collet lifting the heel of the lever 
depresses its other end d through a much great- 
er space, on account of the relative length of 
its legs. This movement operates near the axis 
of a balance-bar e, sinks one end of this, and 
thereby increases the extent of the movement 
which is transmitted directly to the iron skewer 
v. This pushing down a swing register dimin- 
ishes or cuts off the access of air to the fire- 
place. The combustion is thereby obstructed, 
and the temperature falling by degrees, the tube 
shrinks and disengages the heel of the lever. 
The counterpoise g, fixed to the balance beam 
e, raises the other extremity of this beam, by 
raising the end d of the lever as much as is nec- 
essary to make the heel bear upon the collet 
of the tube. The swing register acted upon by 
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public work entitled "A Dictionary of Arts, 
Manufactures, &c, by Andrew Ure, 31. D., 
&c., London, &c. 1840," and labelled on the 
back "Dr. Ure's Dictionary of Arts, Manu- 
factures, &c." The plaintiff objected to the 
reading of any part of the volume, on the 
ground that its title was not correctly indi- 
cated in the notice of defence, but the court 
decided that the notice was sufilcient in that 
respect The plaintiff further objected to 
the reading of any part of the volume, be- 
cause the notice of defence did not specify 
on what page, or under what title or head 
in the dictionary, the material part of the in- 
vention was described, and did not specify 
what part was described. The court decided 
that the notice was insufficient, and excluded 
the volume. They then offered to read the 
same articles in evidence from the same 
book, under that part of the notice of de- 
fence which stated that a material part of 
the invention was known to Andrew XJre, of 
London, but, under the plaintiff's objection, 
the court excluded the evidence. They then 
offered to prove l>y scientific mechanics and 
by experts in mechanical science and art, 
that they knew the terms "heat-regulator," 
and "thermostat," that they were terms in 
common use among mechanics and experts 
in mechanical science and art, and that they 
could, without difficulty, if seeking informa- 
tion concerning heat-regulators, find in the 
said dictionary the portions so proposed to be 
read, without having any specific reference 
to them. This evidence was offered by the 
defendants for the purpose of renewing their 
motion to read the said articles in evidence, 



this means, presents a greater section to the 
passage of the air; whence the combustion is 
increased. To counterbalance the effect of at- 
mospheric changes, the iron stem which sup- 
ports the regulator is terminated by a dial disc, 
round the shaft of the needle above h, fig. 549*; 
on turning this needle the stem below it turns, 
as well as a screw at its under end, which 
raises or lowers the leaden tube. In the first 
case, the heel falls, and opens the swing regis- 
ter, whence a higher temperature is required to 
shut it, by the expansion of the tube. We may 
thus obtain a regularly higher temperature. If, 
on the contrary, we raise the tube by turning 
the needle in the other direction, the register 
presents a smaller opening, and shuts at a lower 
temperature; in this case, we obtain a regu- 
larly lower temperature. It is therefore easy, 
says M. Bonnemain, to determine a priori the 
degree of temperature to be given to the water 
circulating in the stove pines. In order to facil- 
itate the regulation of the apparatus, he grad- 
uated the disc dial, and inscribed upon its top 
and bottom the words, Strong and Weak heat. 
See 'Thermostat,' for another heat-regulator." 
Pages 643 and 644. 

"Thermostat, is the name of an apparatus for 
regulating temperature, in vaporization, distil- 
lation, heating baths or hot-houses, and venti- 
lating apartments, &a; for which I obtained a 
patent in the year 1831. It operates upon the 
physical principle, that when two thin metallic 
bars of different expansibilities are riveted or 
soldered facewise together, any change of tem- 
perature in them will cause a sensible move- 
ment of flexure in the compound bar, to one 
side or other; which movement may be made 
to operate, by the intervention of levers, &c, 
in any desired degree, upon valves, stop-cocks, 
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but tlie court excluded the evidence. The 
defendants then offered to read in evidence 
several articles from pages 93, 130, 2S3, and 
406 of "The Journal of the Franklin Insti- 
tute, vol.. IX, for 1S32," insisting that they 
were entitled to do so, on the ground that 
notice thereof had been given in a special 
plea which was put in in the action, but 
had been stricken out by the court on the 
plaintiff's motion. The plea averred, that 
the plaintiff's invention was not new at the 
date of the patent, but "substantial parts 
thereof" had been known and used in 'divers 
places, naming them, "and were described in 
divers public works, to wit, 'The Journal of 
the Franklin Institute,' &c." The plaintiff 
objected to the evidence, and the court ex- 
cluded it, on the ground that no sufficient 
legal notice of it had been given. 

The defendants then offered to read in evi- 
dence an affidavit, to be made by themselves, 
by their attorney, and by the only counsel 
who had charge of their case, showing that 
they had confidingly relied on the said notice 
of matters to be given in evidence, as a ful- 
fillment of the law, and sufficient in all re- 
spects to entitle the defendants to read the 
said portions of said "Dictionary" and of 
said "Journal" in evidence, that they were 
taken by surprise, and that the said evidence 
was material to their defence, and without it 
they could not safely proceed in the trial of 
the cause; and, on that state of facts, they 
moved the court to withdraw a juror, and 
offered to pay the costs of the trial, and go 
to trial at the next term. The plaintiff 
waived the necessity of the affidavits, but in- 
stove-registers, air-ventilators, &c; so as to 
regulate the temperature of the media in which 
the said compound bars are placed. Two long 
rulers, one of steel, and one of hard hammered 
brass, rivetted together, answer very well; the 
object being not simply to indicate, but to con- 
trol or modify temperature. The following dia- 
grams will illustrate a few out of the numer- 
ous applications of this instrument. 

"Fig. 1130, a b, is a single thermostatic bar, 
consisting of two or more bars or rulers of differ- 
ently expansible solids (of which, in certain 
cases, wood may be one): these bars or rulers 
are firmly riveted or soldered together, face to 
face. One end of the compound bar is fixed 
by bolts at a, to the interior of the containing 
cistern, boiler, or apartment, a, I, m, b, whereof 
the temperature has to be regulated, and the 
other end of the compound bar at b, is left free 
to move down towards c, by the flexure which 
will take place when its temperature is raised. 

"The end b, is connected by a link, b, d, with 
a lever d, e, which is moved by the flexure into 
the dotted position b, g, causing the turning- 
valve, air-ventilator, or register, o, n, to revolve 
with a corresponding angular motion, whereby 
the lever will raise the equiposed slide-damper 
k, i, which is suspended by a link from the end 
e, of the lever e, d, into the position k, h. 
Thus a hot-house or a water-bath may have its 
temperature regulated by the contemporaneous 
admission of warm, and discharge of cold air, 
or water. 

"Fig. 1131, a, b, c, is a thermostatic hoop, 
immersed horizontally beneath the surface of 
the water-bath of a still. The hoop is fixed at 
a, and the two ends b, c, are connected by two 
links b, d, c, d, with a straight sliding rod d, 
h, to which the hoop will give an endwise mo- 



sisted that, assuming them to be made to the 
extent offered, the motion ought not to be 
granted. It being consented that the motion 
should be considered as if the affidavits pro- 
posed were actually submitted, the court ex- 
amined the portions proposed to be read from 
the volumes in question, and refused to grant 
the motion on the grounds, that if such a 
power could be exercised by the court at all 
at the instance of a defendant, it would only 
be done where it was clear that he must oth- 
erwise suffer gross injustice, and that, even 
if the portions of the volumes offered to be 
read in evidence were read, it was by no 
means clear they would constitute a defence. 
The stove-regulator manufactured and sold 
by the defendants, and claimed to be an in- 
fringement, was known as "Race's Regulator," 
and was alleged to be embraced in the claim 
of letters patent granted to Washburn Race, 
April 4th, 1846, for an "improvement in reg- 
isters for stoves." It was attached, in a per- 
pendicular position, to the outside of the 
stove, but in contact with it or so near to it 
as to be readily affected by its heat An iron 
sustaining plate, in length equal to the height 
of the stove, was enlarged in width at the 
bottom, so as to surround the air-hole of the 
stove, by a curb, on which the register, when 
closed, rested. This plate was about an inch 
and a half wide and a quarter of an inch 
thick. In the side of this plate next the 
stove was a longitudinal groove, extending 
down from within about a quarter of an inch 
from the top of the sustaining plate to the 
upper end of a vertical lever. In this groove 
an expansion slip or rod of brass was sus- 

tion, when its temperature is altered; e, is an 
adjusting screw-nut on the rod d, h, for setting 
the lever f, g, wnich is fixed on the axis of the 
turning-valve or cock f, at any desired position, 
so that the valve may be opened or shut at any 
desired temperature, corresponding to the wid- 
ening of the points b, c, and the consentaneous 
retraction of the noint d, towards the circum- 
ference a, b, c, of the hoop, g, h, is an arc 
graduated by a thermometer, after the screw 
piece e has been adjusted. Through a hole at 
h, the guide-rod passes, i, is the cold-water 
cistern; i, f, k, the pipe to admit cold water; 
1, the overflow pipe, at which the excess of hot 
water runs off. 

"Fig. 1132 shows a pair of thermostatic bars, 
bolted fast together at the ends a. The free 
ends b, c, are of unequal length, so as to act 
by the cross links d, f, on the stop-cock e. The 
links are jointed to the handle of the turning 
plug of the cock, on opposite sides of its centre; 
whereby that plug will be turned round in pro* 
portion to the widening of the points b, c. h, 
g, is the pipe communicating with the stopcock. 

"Suppose that, for certain purposes in phar- 
macy, dyeing or any other chemical art, a wa- 
ter bath is required to be maintained steadily 
at a temperature of 150° F.; let the combined 
thermostatic bars hinged together at e f, fig. 
1133, be placed in the bath, between the outer 
and the inner vessels a, b, c, d, being bolted 
fast to the inner vessel at g, and have their 
sliding rod k, connected by a link with a lever 
fixed upon the turning plug of the stop-cock i, 
which introduces cold water from a cistern m, 
through a pipe m i n, into the bottom part of 
the bath. The length of the link must be so 
adjusted that the flexure of the bars, when 
they are at a temperature of 150°, will open 
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pended by a regulating screw, which passed 
through the upper end of the sustaining plate 
into the groove, and was tapped into the 
upper end of the brass rod, the head of the 
screw resting on the top of the sustaining 
plate. To the lower end of the expansion 
rod was firmly fastened a piece of iron, 
about an inch and a half long and half an 
inch wide and thick, near the lower end of 
which, on the front side, a sharp hook or barb 
was made, pointing outward and upward, 
and falling into the bottom of a niche cut in 
the upper end of a vertical lever about two 
inches long, the bottom of the niche being 
about one-eighth of an inch wide from the 
fulcrum of the lever, and in a line horizontal 
with the fulcrum, which was a small pin 
passing through the lever and through two 
ears on the sustaining plate. The lever was 
in effect a lever bent at right angles, the 
longer end being vertical and the short- 
er end horizontal, and the fulcrum being in 
the angle. The lever moved in a slot made 
through the sustaining plate. The register 
was a piece of metal made plane and smooth 
on its lower surface, and when it closed 
it laid at an angle sufficiently inclined 



the said stop-cock, and admit cold water to 
pass into the bottom of the bath through the 
pipe i n, whereby hot water will be displaced 
at the top of the bath through an open over- 
flow pipe at q. An oil bath may be regulated 
on the same plan, the hot oil overflowing from q 
into a refrigeratory worm, from which it may 
be restored to the cistern m. When a water 
bath is heated by the distribution of a tortuous 
steam pipe through it, as i n o p, it will be 
necessary to connect the link of the thermo- 
static bars with the lever of the turning plug of 
the steam^cock or of the throttle valve i, in 
o'rder that the bars by their flexure may shut 
or open the steam passage more or less, ac- 
cording as the temperature of the water in the 
bath shall tend more or less to deviate from the 
pitch to which the apparatus has been adjusted. 
The water of the condensed steam will pass 
off from the sloping winding pipe i n o p, 
through the sloping orifice p. A saline, acid or 
alkaline bath has a boiling temperature pro- 
portional to its degree of concentration, and 
may, therefore, have its heat regulated by im- 
mersing a thermostat in it, and connecting the 
working part of the instrument with a stop- 
cock i, which will admit water to dilute the 
bath, whenever by evaporation it has become 
concentrated and has acquired a higher boiling 
point. The space for the bath between the 
outer and inner pans should communicate by 
one pipe with the water cistern m, and by an- 
other pipe with a safety cistern r, into which 
the bath may be allowed to overflow during 
any sudden excess of ebullition. 

"Fig. 1136 is a thermostatic apparatus, com- 
posed of three pairs of bars d d d, which are 
represented in a state of flexure by heat, but 
they become nearly straight and parallel when 
cold; a b c is a guide rod, fixed at one end, 
by an- adjusting screw e, in the strong frame 
f e, having deep guide grooves at the sides, 
f g is the working rod, which moves endways, 
when the bars d d d operate by heat or cold. A 
square register plate h g, may be affixed to the 
rod f g, so as to be moved backwards and for- 
wards thereby, according to the variations of 
temperature; or, the rod f g may cause the cir- 
cular turning air register i to revolve by rack 
and wheel-work, or by a chain and pulley. The 
register plate h g, or turning register i, is sit- 
uated at the ceiling or upper part of the cham- 



to make it close by its own weight From 
the upper part of the register a tail-piece or * 
short lever projected upwards, and behind 
the lower end of the vertical lever. In the 
back side of this tail-piece, a niche v was cut, 
which fitted on an edge formed at the lower 
end of the slot before mentioned, so that the 
register was sustained by the edge, and 
turned on it as a fulcrum. A small projec- 
tion on the inner side of the vertical lever, 
near its lower end, struck the tail-piece about 
one-eighth of an inch above the edge, so that 
when the expansion rod was contracted by 
cooling, the vertical lever pressed on the tail- 
piece of the register and opened it, and, when 
the rod became dilated by heat, the vertical 
lever permitted the register to close more or 
less by its own weight, according to the de- 
gree of heat To the screw in the upper end 
of the sustaining plate was attached an index, 
under which, and attached to the stove, was 
a circular plate, marked with numbers, so- 
that, by turning the screw, the register might 
be caused to open and close at any desired 
temperature. The sustaining plate had an 
opening in it along nearly the whole length 
of the expansion rod, thus exposing the 

ber, and serves to let out hot air; k is a pul- 
ley, over which a cord runs, to raise or lower 
a hot air register 1, which may be situated near 
the floor of the apartment or hot house, to ad- 
mit hot air into the room; c is a milled head 
for adjusting the thermostat by means of the 
screw at e, in order that it may regulate the 
temperature to any degree. 

"Fig. 1137 represents a chimney, furnished 
with a pyrostat a b c, acting by the links b d, 
e c, on a damper f h g. The more expansible 
metal is in the present example supposed to be 
on the outside. The plane of the damper-plate 
will in this case be turned more directly into 
the passage of the draught through the chim- 
ney by increase of temperature. 

"Fig. 1135 represents a circular turning reg- 
ister, such as is used for a stove or stove 
grate, or for ventilating apartments; it is fur- 
nished with a series of spiral thermostatic bars, 
each bar being fixed fast at the circumference 
of the circle b c of the fixed plate of the air 
register, and all the bars act in concert at the 
centre a of the twining part of the register, by 
their ends being inserted between the teeth of a 
small pinion, or by being jointed to the centre 
part of the turning plate by small pins. 

"Fig. 113-t represents another arrangement 
of my thermostatic apparatus, applied to a cir- 
cular turning register, like the preceding, for 
ventilating apartments. Two pairs of com- 
pound bars are applied, so as to act in con- 
cert, by means of the links a c, b c, on the op- 
posite ends of a short lever, which is fixed in the 
central part of the turning plate of the air 
register. The two pairs of compoxmd bars a, b, 
are fastened to the circumference of the fixed 
plate of the turning register, by two sliding 
rods, a d, b e, which are furnished with adjust- 
ing screws. Their motion or flexure is trans- 
mitted by the links a c and b c to the turning 
plate, about its centre, for the purpose of shut- 
ting or opening the ventilating sectorial aper- 
tures more or less, according to the temperature 
of the air which surrounds the thermostatic 
turning register. By adjusting the screws a d 
and b c, the turning register is made to- close 
all its apertures at any desired degree of tem- 
perature; but, whenever the air is above that 
temperature, the flexure of the compound bars, 
will open the apertures." Pages 1237, 1238, 
1239. 
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rod to the air in the room. The whole ap- 
paratus was fastened to the stove, so that 
the air-hole in the sustaining plate coincided 
with a similar hole in the stove. 

After the evidence of the trial had closed, 
the defendants prayed the court to charge the 
jury: (1) That the plaintiff's patent was for 
a combination only, and that, if the defend- 
ants did not use all the constituent parts of 
the combination, the plaintiff could not recov- 
er. (2) That it was erroneous to consider as 
constituent parts of that combination, only 
those parts which were requisite to the opera- 
tion of opening or closing the damper of a 
stove, but that the jury must consider as con- 
stituent parts, all the parts of the machine, 
as described in the specification, by which 
the regulation of the heat of a stove was ef- 
fected. (3) That the index was a constituent 
part of the combination. (4) That the mode 
of detaching the pendulum, or rod O a, from 
the damper, was a constituent part (5) 
That the pendulum was a constituent part 
(6) That, as it was admitted that the defend- 
ants did not use the index, they were entitled 
to a verdict. (7) That, as it was admitted 
they did not use the mode of detaching the 
pendulum from the damper, they were en- 
titled to a verdict (8) That if the defend- 
ants' apparatus was different in its mechanic- 
al action, producing its results in a different 
way from the plaintiff's, that was a difference 
in principle, which entitled the defendants to 
a verdict (9) That the use by them of self- 
detaching levers, instead of fixed levers, was 
a difference in mechanical principle. (10) 
That the use by them of an elastic slip of 
brass, which operated upon the damper only 
by contraction, instead of a rigid rod of brass, 
which operated by pushing and pulling, was 
a difference in mechanical principle. (11) 
That the difference in the modes of setting 
the two regulators was a difference in me- 
chanical principle. (12) That the placing by 
the defendants of their regulator, and espe- 
cially of its expanding rod, outside of the 
stove, made it different in principle from the 
apparatus of the plaintiff, which was inside 
of the stove. (13) That the damages which 
the plaintiff could recover were only so much^ 
as he had lost by the action of the defend- 
ants. 

The court charged the jury, that the claim 
set forth by the plaintiff in the first article 
of the summary at the close of his specifica- 
tion, being for the application of a natural 
property of metals to the purpose therein 
mentioned, was not the fit subject" of a pat- 
ent As to the 1st, 2d, 3d, 4th, and 5th of 
the instructions prayed, the court charged 
that it was true that the third article of the 
summary of the specification, on which alone 
.the plaintiff was entitled to recover, if at all, 
was for a combination, and that, unless it 
appeared by the evidence that the defend- 
ants had used all the parts of the plaintiff's 
stove embraced in' such combination, he was 
not entitled to recover; that the combination 



claimed in said third article was of such, 
parts of the mechanism described in the spec- 
ification as were necessary to regulate the 
heat of the stove, and that, unless it ap- 
peared by the evidence that some parts of the 
mechanism not shown to have been used by 
the defendants were necessary to perform 
that office, or that, according to the just con- 
struction of the specification, such parts were 
intended to be claimed by the plaintiff as a 
part of such combination, they were not to 
be considered as embraced within it; that, 
inasmuch as, by the fourth article of the 
plaintiff's summary, he made a distinct and 
separate claim to what had been called the 
detaching apparatus, there seemed to be good 
reason to infer that it was not his intention 
to claim that in the third article, as a part of 
the combination therein mentioned; that the 
question relative to the extent of that com- 
bination had been treated by the defendants 
as a question of fact, and the court had no 
disposition to withdraw it from the considera- 
tion of the jury, and therefore submitted it to 
them to decide from the evidence, whether 
the parts of the mechanism described in the 
specification, which were not shown to have 
been used hy the defendants, were necessary 
to regulate the heat of the stove, and instruct- 
ed the jury, that if they should so find, the 
defendants would be entitled to a verdict 
As to the 6th and 7th propositions of the de- 
fendants, the court refused to charge any oth- 
erwise than as they had charged in regard to 
the 1st proposition. As to the 8th, 9th, 10th, 
11th, and 12th of the instructions prayed, the 
court charged that it was a question for the 
jury to decide upon the evidence, whether 
the machinery used by the defendants for 
their regulator was the same in principle as 
that of the plaintiff; that a mere difference 
in form or size was not a difference in prin- 
ciple, but that a new application of known 
mechanical power was, in regard to inven- 
tion, a new principle. As to the 13th of the 
instructions prayed, the court charged sub- 
stantially as therein requested, and instruct- 
ed the jury that the question of damages was 
exclusively with them, and that, if they were 
of opinion that the defendants had unlaw- 
fully infringed the plaintiff's patent, they 
ought to award him such sum as, in their 
judgment founded upon the evidence, would 
fully indemnify him for" the actual damages- 
he had suffered by reason of such infringe- 
ment, beyond the taxable costs. 

The jury found a verdict of $1500 for the 
plaintiff, and the defendants now moved for 
a new trial, on a case, and also on afi&davits, 
on the grounds of surprise and newly dis- 
covered evidence. The surprise alleged was 
the exclusion of the said articles in "Ure's 
Dictionary," when so offered in evidence. The 
newly discovered evidence consisted of the 
said articles in the "Journal of the Franklin 
Institute," (whose existence was stated not 
to have been known by the defendants until 
within thirty days prior to the said trial, an£ 
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after their notice of special matter in this ac- 
tion was given,) and of articles in the London 
Journal of Arts and Sciences for 1832, page 
.307, and for 183T, pages 04 and 133, and in 
the London Repertory of Arts for 1803, page 
270, whose existence was .averred to have 
become known to them after said trial. 
These several articles showed the applica- 
tion, by machinery, of the principle of the 
unequal expansion and contraction of two 
different metals under the same given degree 
of heat, to various purposes, such as, in Dr. 
lire's "thermostat," regulating the tempera- 
ture of an apartment, or of a hot-house, or 
of a water, oil, acid or alkaline bath, by the 
contemporaneous admission of warm and dis- 
charge of cold air or fluid, effected through 
the action of the regulator, placed in the me- 
dium whose Temperature was to be regulat- 
ed; or as, in Bonnemain's "heat regulator," 
regulating the temperature of rooms' in which 
eggs were artificially hatched, and in Cad- 
wallader Evans* steam boiler apparatus, reg- 
ulating the opening of the safety valve, by 
governing the admission of air to the fire 
which heated the water of the boiler in which 
the regulating apparatus was placed; or as, 
in Ward's ventilator, regulating the ventila- 
tion of a room, by governing the admission 
of air into it. 

Samuel Stevens, for plaintiff. 
ATilliam H. Seward and Samuel Blatch- 
ford, for defendants. 

NELSON, Circuit Justice. This is an ac- 
tion for the infringement of a patent for an 
improvement in regulating the draft of 
stoves, in which a verdict was rendered for 
the plaintiff for $1500. A motion is now 
made by the defendants for a new trial. 

I. One of the jurymen empannelled was 
taken ill, while the counsel for the plaintiff 
was opening the case, so as to be unable 
further to serve upon the jury, whereupon 
the court discharged him, and directed an- 
other juryman to be drawn from the panel, 
in his stead, which was done. This direction 
of the court was proper and unexceptionable. 
The propriety of it is too obvious to require 
remark. 

II. The disclaimer endorsed on the back of 
the patent was properly rejected, when of- 
fered in evidence by the defendants, for 
want of proof that it had been executed by 
the patentee. And besides, if it had been 
admitted, the court would have been bound 
to give to it the full effect of a disclaimer 
under the seventh section of the act of 
March 3, 1837 (5 Stat 193), upon which view 
of the effect of the instrument the defend- 
ants did not propose or desire to give it in 
evidence. I am also inclined to think the 
court erred in excluding the disclaimer when 
it was offered in evidence by the plaintiff, as 
it fairly enough imported on its face, as it 
seems to me, that the patentee was the own- 
er of the entire interest in the patent, and, if 
so, there was a substantial compliance with 



the statute in this respect This error, how- 
ever, being against the plaintiff, is of no im- 
portance in the case. The rejection of the 
paper, when it was offered by the defend- 
ants, raises the only material question, and 
as to that I think the court was correct for 
the reason stated. The disclaimer should 
have been properly proved before it could be 
admitted in evidence either as an original 
i;>aper or by a certified copy. 

III. It is a sufficient answer to the objec- 
tion that the motion for a nonsuit was erro- 
neously refused, that the court had no power 
to grant it& 

IV. Dr. Ure's Dictionary of Arts, Manu- 
factures. &c, was properly rejected for the 
reasons given at the trial. The book con- 
tains 1334 pages, and treats of a great va- 
riety of subjects extending through the al- 
phabet The reference to the work, as given 
in the notice, was too general and indefinite, 
within a reasonable construction of the act 
of congress (5 Stat 123, § 15). The notice 
should have specified the page or heading in 
the public work in which the invention had 
been previously described, so as to enable 
the patentee to turn to the article without 
searching through the entire volume. There 
can be no difficuly in giving a particular ref- 
erence to the part of the book intended to be 
relied on, as the defendant is presumed to 
have examined the article, and to be famil- 
iar with it and with the page or heading 
where it may be found. A general reference 
to the work is calculated to mislead and em- 
barrass the party, and ought not to be sanc- 
tioned, especially as there can be no diffi- 
culty in giving a more specific one. These 
remarks apply also to the offer to read pas- 
sages in the work, for the purpose of show- 
ing that the invention was previously known 
to Dr. Ure, if there were no other ground 
for its rejection. The offer to prove, by 
experts and scientific men, that the terms 
"thermostat" and "heat-regulator" were well 
known in mechanical science, with a view 
to show that the notice was sufficiently ex- 
plicit and specific, was properly rejected. 
The question was one for the court; and, 
besides, the notice should have pointed to 
the page or heading of the article. The re- 
jection of the volume of "The Journal of the 
Franklin Institute," which was offered in 
evidence under the idea that notice of it was 
contained in a special plea which had been 
previously stricken out by the court, is so 
obviously correct as to require no remark. 

V. The proposition on the part of the de- 
fendants to withdraw a juror, on the ground 
of surprise arising out of the rulings of the 
court in respect to the notice and the evi- 
dence offered under it, was properly over- 

s The courts of the United States have no au- 
thority to order a peremptory nonsuit against 
the will of the plaintiff, on the trial of a cause 
before a jury. Doe v. Grymes, 1 Pet [26 U. 
S.] 469; D'Wolf v. Rabaud, Id. 476; Crane v. 
Morris, 6 Pet. [31 U. S.] 598. 
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ruled. The defective notice afforded no 
foundation for such a proceeding on the part 
of the defendants; and, under any circum- 
stances, it was a matter resting altogether in 
the discretion of the court 

VI. The invention of the plaintiff, as stat- 
ed in his patent, is "a new and useful im- 
provement in regulating the draft of stoves;" 
and, after particularly describing in his spec- 
ification the mechanical contrivances, and 
the application of the same to stoves in 
common use, he sets forth what is claimed 
as his discovery and not before known, or in 
public use: 

(1) "The application of the expansive and 
contracting power of a metallic rod, by dif- 
ferent degrees of heat, to open and close a 
damper which governs the admission of air 
into a stove or other structure in which it 
may be used, by which a more perfect con- 
trol over the heat is obtained than can be 
by a damper in the flue." 

(2) "The mode above described," (in the 
specification,) "of setting the heat of a stove 
at any requisite degree, by which different 
degrees of expansion are requisite, to open 
or close the damper." 

(3) "The combination above described, by 
which the regulation of the heat of a stove 
or other structure in which it may be used 
is effected." 

(4) "The mode above described, of connect 
ing the action of the metallic rods with th6 
damper, so that the same may be disconnect- 
ed when the damper shall have closed, and 
the heat shall continue to rise, &c." 

The substance of the discovery, as claimed 
by the plaintiff and secured to him by the 
patent, is the application of the principle of 
the contraction and expansion of a metallic 
rod, by the use of certain mechanical con- 
trivances particularly described and set forth, 
to the cast or sheet-iron stove in common 
use, by which means he produces a self -reg- 
ulating power over the heat of the same, at 
any given degree of heat that may be de- 
sired within the capacity of the stove. This 
Is the thing invented. It is, in a word, the 
application of a well known principle to a 
new and useful purpose, and the question is, 
whether or not the patentee was the first 
and original inventor, or whether it was be- 
fore known and in public use. Now, al- 
though it is shown, (assuming for the present 
that we may look into the books not in evi- 
dence,) that the principle had before been ap- 
plied to the regulation of heat, as in the in- 
stance of Dr. Ure's "thermostat" and Bonne- 
main's "heat-regulator," and some others, 
yet, for aught that appears from the testi- 
mony or from any book that has been pro- 
duced, the plaintiff was the first person who 
applied the principle to the regulation of the 
heat of stoves; and for this he was en- 
titled to a patent, and to be protected in its 
enjoymerit Phil. Pat p. 101, c. 7, § 6. It 
is not a new use of the principle as previ- 
ously applied to the regulation of heat,.which 
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would not be patentable; but a new appli- 
cation of it, by new mechanical contrivances 
and apparatus, by means of which a new 
and beneficial result is produced in the use 
of the article to which it has been thus ap- 
plied, namely, the common cast or sheet- 
iron stove. It is true, that the idea of an 
application of the principle to the regulation 
of stoves had been before suggested, but no 
such application had ever been made prior to 
that of the patentee; and the person who 
first reduces the idea to practical application 
and use is entitled to the patent Looking, 
then, at the claim of the plaintiff to a dis- 
covery in the regulation of the heat of stoves r 
in the light of the views above stated, I can 
perceive no well founded objection to the* 
charge of the court under which the verdict 
was given. 

The charge in respect to the first claim 
was more favorable to the defendants than 
in my judgment was warranted. The claim 
is not for a discovery of a natural property 
of the metallic rod, which, of itself, is not a 
patentable subject, but for a new applica- 
tion of it by means of mechanical contriv- 
ances, which is one of the commonest sub- 
jects of a patent. The only criticism to 
which the claim is liable is that it is too- 
broad, inasmuch as there is an attempt to 
extend the improvement to other structures 
besides stoves. This has been corrected by 
a disclaimer, and properly so, from abundant 
caution, though I entertain no doubt that 
the claim beyond the stove, in the summary, 
is too general and indefinite to be valid or 
effectual, and should have been regarded as- 
surplusage. 

The court further charged, that the third: 
claim, on which the plaintiff was entitled to- 
recover, if at all, was for a combination, and. 
that unless it appeared by the evidence that 
the defendants had used all the parts of the- 
plaintiff's stove embraced in the combination, 
the verdict must be for the defendants. This 
instruction covered a great many points 
made by the defendants at the trial, and 
very unnecessarily multiplied, by breaking- 
a single proposition, embodying a generaL 
principle, into numerous subdivisions, which, 
tended only to embarrassment and confusion. 
It virtually covered the first seven points, 
and all of them, so far as any principle of 
law was involved, were ruled in favor of th& 
defendants. As to the facts, they were ques- 
tions for the jury. 

The court also charged, that unless it ap- 
peared by the evidence that some parts of the 
mechanism not shown to have been used by 
the defendants were necessary to perform 
the office of regulating the heat of the stove, 
or that, according to the proper construction 
of the specification, such parts were intended 
to be claimed by the plaintiff as a part of 
the combination, they were not to be consid- 
ered as embraced within it; and the court 
further remarked, that the question as to- 
the extent of the combination had been treat* 
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■ed by the counsel for the defendants as a 
question of fact, and the court- had no dis- 
position to withdraw it from the considera- 
tion of the jury. If the court conceded too 
much to the jury in the view thus submit- 
ted, and should have taken upon itself to 
determine the combination, upon an inter- 
pretation of the claim in the summary as 
matter of law, it is not for the defendants 
to complain, as their counsel chose to carry 
the question to the jury- They should hare 
asked the court to settle the combination 
upon a construction of the specification, and 
have tried their case upon that assumption, 
instead of putting the question to the jury. 
They cannot take advantage of their own 
error, even conceding that the court acqui- 
esced in it. Besides, the extent of the com- 
bination was perhaps, in one aspect, a mixed 
question of law and fact; the effect and 
operation of the mechanical contrivances, 
which were matters of skill, and to be deter- 
mined by experts, entering into the question. 
It does not follow as matter of law, that 
every part of the machinery used constitutes 
a,n element of the combination. This may 
depend on the use and effect of it, and the 
purpose for which it is employed in the plan 
devised to complete the improvement 

The instruction as to the similarity or sub- 
stantial identity of the two contrivances or 
machinery for regulating the heat, was obvi- 
ously too correct to require any observation, 
and so was the instruction in respect to the 
damages. If the defendants desired any 
further instruction upon the latter point, they 
should have called the attention of the court 
to the subject. As far as given, the ruling 
was unexceptionable, and conformed to the 
statute. 

VII. As respects the motion for a new trial 
on the grounds of surprise and newly dis- 
covered evidence, the views already pre- 
sented concerning the improvement and dis- 
covery of the plaintiff, afford a complete 
answer. If all the evidence had been ad- 
mitted, that was offered under the notice, or 
that has since been discovered, it would not. 
in my judgment, have constituted a defence 
or varied the result. It fell entirely short 
of proof that the plaintiff was not the first 
and original inventor of the improvement 
claimed by him, or that it was before known 
and in public use. Notwithstanding all the 
evidence offered at the trial, and all pro- 
duced before me on this motion, from books 
or otherwise, the plaintiff was the first per- 
son who applied the expanding and contract- 
ing property of the metallic rod to the regu- 
lation of heat in the use of the stove, by 
means -of mechanical contrivances. It was 
his invention and discovery, and was first 
brought by him into practical use, produ- 
cing, as it respects the stove, a new and use- 
ful result 

The jury have found that the contrivances 
of the defendants in the construction of their 
regulator, are substantially the same as those 



of the plaintiff, and that they have, there- 
fore, been guilty of an infringement. I am 
not sure that the plaintiff was bound to go 
to this length in making out a case of in- 
fringement. There is some ground for the 
position that the new application of the prin- 
ciple, by means of mechanical contrivances, 
constitutes, of itself, a part of his invention; 
and that any different or improved mode of 
application is but an improvement upon his 
discovery, and not available without his con- 
sent It is not, however, necessary to de 
termine this question, as it is not material to 
the decision of the motion. 

It was suggested that the damages in the 
case were excessive, and that a new trial 
should be granted on that ground. I think 
not The jury were warranted in giving lib- 
eral damages* within the limit laid down by 
the court The defendants do not stand in 
a position to entitle themselves to a very 
favorable consideration, as they entered upon 
the violation of the plaintiff's patent after 
having been warned of the consequences, 
and went on, with their eyes open, disre- 
garding the claims of the patentee, and 
showing a willingness to avail themselves of 
the profits of his discovery* and to deprive 
him of the fruits of his genius, time, and ex- 
pense, in striking out and bringing to per- 
fection a new and most valuable improve- 
ment in the use of an article of the first nec- 
essity for the ordinary purposes of life. In 
my judgment the damages were not excessive 
or unreasonable. 

New trial denied. 

[NOTE. For subsequent proceedings, see 
Foote v. Silsby, Cases Nos. 4,917-4.920; Id., 
14 How. (55 U. S.) 218, 20 How. (61 U. S.) 290, 
378. 

[On writ of error this case was taken to the 
supreme court, where the judgment of the cir- 
cuit court was affirmed, Mr. Justice Curtis de- 
livering the opinion. It was held: 

[1. Upon a trial in New York a juror became 
ill, and was discharged before any evidence was 
given, and before the plaintiff's counsel had con- 
cluded his opening address. The court ordered 
another juror to be sworn, and proceeded with 
the trial. The defendant cannot object to this. 
It is the practice in New York, and the circuit 
court had a right to follow it 

[2. The court having erroneously refused to 
allow the plaintiff to offer a paper in evidence 
as a disclaimer of part of a patent, afterwards 
refused to allow the defendants to offer the 
same paper in evidence for the purpose of preju- 
dicing the plaintiff's rights. This last refusal 
was correct The reason given was erroneous, 
but this is not a sufficient cause for reversing 
the judgment 

[3. The courts of the United States have not 
the power to order a nonsuit against the wishes 
of the plaintiff. 

[4. Under a notice given by the defendant 
that the invention claimed by the plaintiff waa 
described in Ure's Dictionary of Arts, Manu- 
factures and Mines, and had been used by An- 
drew Ure, of London, it was not competent to 
give in evidence a very large book. The place 
in the book should have been specified. 

[5. Nor, under the notice, was the book com- 
petent evidence that Andrew Ure, of London, 
had a prior knowledge of the thing patented. 
The notice does not state the place where the 
same was used. 
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[6. One of the specifications of the patent be- 
injr for a combination of certain parts of mech- 
anism necessary to produce the desired result, 
it was proper for the court to instruct the jury 
that the defendants had not infringed the pat- 
ent, unless they had used all the parts embraced 
in the plaintiffs combination; and the jury 
were to find what those parts were, and whether 
the defendants had used them. 

[7. When a claim does not point out and des- 
ignate the particular elements which compose 
a combination, but only declares, as it properly 
may, that the combination is made up of so 
much of the described machinery as effects a 
particular result, it is a question of fact which 
of the described parts are essential to produce 
that result; and to this extent, not the construc- 
tion of the claim, strictly speaking, "but the ap- 
plication of the claim, should be left to the 
jury." 

[Mr. ."Justice McLean dissents. 14 How. (35 
U. S.) 218.] 



Case No. 4,917. 

FOOTE v. SILSBY et al. 

[1 Blatchf. 542; i 1 Fish. Pat. Rep. 391.] 

Circuit Court, N. D. New York. June Term, 
1S50. 

TVjiit of Ennon— Allowance bt Judge at Cham- 
bers— Act of July 4, 1836. 

1. A judge of this court sitting at chambers 
has power to allow a writ of error under sec- 
tion 17 of the patent act of July 4, 1836 (5 Stat. 
124), which declares that in patent cases writs 
of error shall lie as in other cases and "in all 
other cases in which the court shall deem it rea- 
sonable to allow the same." 

2. There might be some ground for saying 
that in allowing such writ the judge must be sit- 
ting at a stated term of the court, if a court at 
chambers and one at a stated term fixed by stat- 
ute were held by a different body. 

3. On the allowance of such a writ of error, 
an order was made by the judge at chambers 
giving the party suing out the writ leave to 
make a bill of exceptions. He had made a 
case after the trial, which took place two years 
before, and had moved on the case for a new 
trial, which was denied. The case contained 
no stipulation that it might be turned into a bill 
of exceptions. On a motion to set aside the or- 
der: Held, that as the case was made, instead 
of a bill, by direction of the judge before whom 
the trial was had, and without prejudice to the 
right of the party to make up a bill with a view 
to a writ of error, and, as it appeared that the 
points were made and the exceptions taken at 
the trial in the required form to entitle the 
party to the benefit of them on a writ of error, 
the order must stand. 

[Cited in Re Kaine, Case No. 7,598.] 

After the decision in this case, refusing a 
new trial,— Foote v. Silsby [Case No. 4,916],— 
the plaintiff [Elisha Foote] having perfected 
judgment for less than $2,000, the defend- 
ants [Horace C. Silsby and others] sued ont 
a writ of error from the supreme court, which 
was allowed specially under the 17th section 
of the patent act of July 4, 1836 (5 Stat 124), 
by Mr. Justice Nelson, at chambers, ex parte, 
on the loth of June, 1850. He at the same 
time made an order giving leave to the de- 
fendants to make up a proposed bill of ex- 
ceptions and serve a copy of it, with a view 

i [Reported by Samuel Blatchford, Esq., and 
liere reprinted by permission.] 



to the settlement of a bill to be attached to 
and carried up with the record. Tne plaintiff 
now moved to set aside the writ of error, and 
the order allowing it, and also the order for 
leave to make a bill of exceptions.. It ap- 
peared that no bill of exceptions had been 
settled in form before the allowance of the 
writ of error, but that a case had been made 
and settled after the trial, on which the mo- 
tion for a new trial was made. The case con- 
tained no reservation of a right to turn the 
same into a bill of exceptions; but it appear- 
ed that it had been at first drawn up in the 
form of a bill of exceptions, and was changed 
into a case by direction of Judge Conkling 
before whom the case was tried, on the 
ground that the defendants would not be en- 
titled to a writ of error as of course, and that 
it would be time enough for them to make a 
bill of exceptions when a writ of error should 
be specially allowed. The trial was in June, 
1848. ICase unreported.] 

Samuel Stevens, for plaintiff, contended 
that the allowance of the writ of error was 
irregular and ought to be set aside, it having 
been made not by "the court," as the law re- 
quired, but by a judge out of court; and that 
the "defendants, having made a case, with- 
out reserving a right to turn it into a bill of 
exceptions, could not now have leave to do 
so. Stewart v. Hawley, 22 TVend. 561. 

Samuel Blatchford, for defendants, "in- 
sisted: 1. That a judge of this court at cham- 
bers was "the court," within the meaning of 
the patent act; that one judge was a quorum 
of the circuit court for this district by ex- 
press statute (Act March 3, 1837, § 3; 5 Stat 
177), and that a judge, who alone composed 
a court, was a court whenever he transacted 
judicial business. U. S. v. The Little Charles 
[Case No. 15,613]. 2. That the practice pur- 
sued in this case as to the bill of exceptions 
was the same pursued in Hogg v. Emerson, 6 
How. [47 U. S.] 437, 447, 457, a case in all 
respects analogous to this; that a case could 
not be made in this court with a stipulation 
to turn the same into a bill of exceptions 
(Conk. Tr. 273-275), and that, under ' the 
facts shown, the defendants were entitled 
now to put their bill of exceptions into form, 
if their writ of error was allowed to stand, 
as their exceptions were taken in proper form 
at the trial. 

NELSON, Circuit Justice. The allowance 
of the writ of error in this case was granted 
by me at chambers, and the question is, 
whether or not a judge at chambers has the 
power to allow the writ, under the seven- 
teenth section of the patent act of 1836, where 
the judgment is under the sum of $2000. 

That section provides for writs of error 
and appeals from judgments and decrees in 
patent cases, the same as in other cases in 
the federal courts, and adds, that they shall 
also lie "in all other cases in which the court 
shall deem it reasonable to allow the same." 
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Tliis applies to the case of a judgment for the 
plaintiff for less than $2000, which is the 
amount required to authorize a writ of error 
or appeal under the general law on the 
subject 

The argument on the part of the plaintiff 
is, that the judge must be sitting at a stated 
term of the court, and not at chambers, to 
satisfy the language of the act providing for 
this special writ of error. There might be 
some reason for this distinction in a case 
where a court at chambers and one at a 
stated term fixed by statute were held by a 
different body. But when they are held by 
the same individual, as in this case, I doubt 
if the distinction is well founded. The na- 
ture of the subject here seems to indicate 
chamber business, and the matter may as 
well be attended to at chambers, as in court 
in term time. A judge sitting at chambers is 
a court, in the proper and usual sense of the 
term, and in a sense which may satisfy the 
words as well as the import of the statute. 
Although there may be some doubt in the 
matter I am inclined to hold that the writ was 
properly allowed. 

As to the order in regard to a bill of ex- 
ceptions, there is no doubt that the points 
must be made and the exceptions taken in 
the usual way at the trial, in order to entitle 
the party to the benefit of them on the writ 
of error. And, as well as I recollect this case 
when it was before me, the points in it were 
taken in the required form, although the pa- 
per book itself, on which the motion for a new 
trial was made, was in the form of a case. 
That fact is explained, however, in the op- 
posing affidavit, and the paper appears to 
have taken that particular form under the 
direction of the judge before whom the trial 
took place, without prejudice to the right of 
the defendants to make up a bill of excep- 
tions with a view ultimately to a writ of 
error. 

Upon the whole, T think the motion must 
be denied in both aspects in which it is pre- 
sented. 

Motion denied, without costs. 

[NOTE. For other cases involved in this liti- 
gation, see note to Foote v. Silsby, Case No. 4,- 
91GJ 

Case Ho. 4,918. 

FOOTE v. SILSBY et al. 

[1 Blatchf. 545; i 1 Fish. Pat. Rep. 357.] 

Circuit Court, N. D. New York. June Term, 
1S50. 

Equity— Feigxed Issue. 
1. An action at law for the infringement of 
a patent was tried and a verdict found for the 
plaintiff, and a motion for a new trial, on the 
grounds of errors in law at the trial, and of 
surprise in the exclusion of evidence, and of 
newly discovered evidence, was made and de- 
nied. After the verdict the plaintiff filed a bill 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



against the defendants for a perpetual injunc- 
tion, founded on the verdict. An answer was 
put in, setting up in defence the matters urged 
as grounds for a new trial. After the refusal 
of a new trial in the action at law, and after 
replication in the suit in equity, the defendants 
moved in the latter suit for a feigned issue, on 
the ground that they had just discovered new 
evidence which went to show a want of novelty 
in the plaintiff's invention, and was of a differ- 
ent character from any before presented: Held, 
that it was a proper case for a feigned issue. 

2. The defendants were entitled to amend 
their answer, on payment of costs, by inserting 
the newly discovered matter. 

In equity. After the verdict for the plain- 
tiff [Elisha Foote] in Foote v. Silsby [Case No. 
4,916], a bill in equity was filed by the 
plaintiff against the defendants [Horace C. 
Silsby and others], founded upon the verdict, 
and praying for a perpetual injunction, and 
an account of profits since the commence- 
ment of the suit at law. The defendants 
answered the bill, setting up the pendency 
of the motion for a new trial in the suit at 
law, and the alleged errors in the trial at 
law, and also all the evidence excluded on 
the trial, and the matters which were urged 
as reasons for a new trial on the grounds of 
surprise and newly discovered evidence. 
There was a replication to the answer. The 
defendants now moved, in the equity suit, 
for leave to amend their answer, or to file 
a supplemental answer, on the ground that 
they had just discovered important testi- 
mony tending to show that the principle of 
the unequal dilatation of different metals 
under a given degree of heat had been act- 
ually applied to the regulation of the heat of 
stoves prior to the plaintiff's invention. The 
substance of this testimony was set forth in 
affidavits, and in extracts from books. They 
also moved on the same papers, for a 
feigned issue to try the question of the nov- 
elty of the plaintiff's invention. It ap- 
peared that on the trial in the suit at law 
the only question litigated was that of in- 
fringement, the question of novelty resting 
on the plaintiff's patent alone. 

Samuel Blatchford, for defendants. 

1. The defendants are entitled to amend 
their answer, or to file a supplemental an- 
swer. They have brought themselves within 
the rules and practice on that subject. Rule 
60 in Equity; 1 Barb. Ch. Pr. 1G4, 1G5; 
Wells v. Wood, 10 Ves. 401; Alpha v. Pay- 
man, Dick. 33; Patterson v. Slaughter, Id. 
2S5, Amb. 292:. Jackson v. Parish, 1 Sim. 
505; Tidswell v. Bowyer, 7 Sim. 64; Whart- 
on v. Wharton, 2 Atk. 294; Smith v. Bab- 
cock [Case No. 13,008]. 

2. There ought to be a trial by jury on 
the important question of the novelty of the 
plaintiff's invention. That has never been 
tried, and, as the evidence just discovered 
goes to that very point, even under the 
ruling heretofore made in the case, it is 
proper a jury should pass upon the question. 
Orr v. Merrill [Id. 10,591]; Allen v. Blunt, 
[Id. 210]. 
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Samuel Stevens, for plaintiff. 

NELSON, Circuit Justice. The case has 
heretofore been before me on a motion on 
the part of the defendants in the action at 
law for a new trial. The grounds on which 
a new trial was asked were, errors in law 
committed at the trial, surprise, and newly 
discovered evidence. On a full consideration 
of the case I came to the conclusion that 
no error was committed in point of law; and 
that, under all the circumstances presented 
upon the question-? of surprise and newly 
discovered evidence, a case was not made 
out entitling the defendants to a new trial 
on those grounds. 

In coming to that conclusion on the latter 
branch of the case I was somewhat in- 
fluenced by the consideration, that the de- 
fendants would have an opportunity to 
present any new grounds of defence, wheth- 
er omitted, or excluded on account of de- 
fective pleadings, in the case then pending 
in equity, either upon the hearing on plead- 
ings and proofs, by a feigned issue, or by 
ordering a suit at law. This consideration 
afforded an answer to the equitable ground 
urged in favor of the new trial; as the de- 
fendants would have an opportunity to 
supply any omissions or oversights that oc- 
curred in the preparation of the suit at law 
for trial, or to produce any newly discov- 
ered evidence material to the issues, and at 
the same time the verdict, to which I 
thought the plaintiff entitled upon the .case 
as presented, would be left undisturbed. 

There can be no doubt that the newly dis- 
covered evidence, as now disclosed in the 
affidavits, and which is in addition to that 
shown on the motion for a new trial, may 
become very material on the question of the 
originality of the plaintiff's improvements; 
and that the defendants should have an op- 
portunity to avail themselves of it in their 
defence to this suit in equity. It is claimed 
that tliis evidence will show that the appli- 
cation of the principle of the contraction 
and expansion of the metallic rod to the 
regulation of the heat of stoves, as used 
by the plaintiff, was not new, but on the 
contrary had been in successful use long 
before, both in England and in this country. 

If the case stood now on the same footing 
as on the motion for a new trial on the 
around of newly discovered evidence or of 
the exclusion of evidence from defect of 
pleadings, though I should still have clearly 
thought that the defendants ought to have an 
opportunity for a full defence in the equity 
case, before the granting of an injunction, 
yet I might have doubted as to the pro- 
priety of granting a feigned issue, or of order- 
ing a trial at law; for, as the case then 
stood, upon all the evidence, whether re- 
ceived at the trial or furnished on the mo- 
tion, it appeared that the plaintiff's improve- 
ment was the first that applied the princi- 
ple above stated to the regulation of the heat 
9FED.CAS. — 25 



of stoves. That being so, and no error in law 
having been committed at the trial, although 
the defendants were taken by surprise by 
the exclusion of their evidence, that evidence 
did not seem so material as to justify any 
interference with the verdict, especially as 
they would have an opportunity to produce 
it and discuss it more at large, if deemed 
material, in the equity case. 

But the case now made is different It is 
now denied that the improvement is original 
in the plaintiff, but on the contrary has been 
long known and in use; and a feigned issue 
is asked to try this question. I think it 
should be granted, and therefore direct a 
rule to be entered allowing a feigned issue to 
be made up between the parties to try the 
question of the originality of the plaintiff's 
improvement. 

As to the other branch of thismotion, name- 
ly, to amend the answer, I think the defend- 
ants have brought themselves within the" 
usual practice of the court, and that the 
motion should be granted; but this must be 
on payment of the costs of opposing the 
motion. 

[NOTE. See Foote v. Silsby, Cases Nos. 4,- 
919 and 4,920.] 
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FOOTE v. SILSBY et al. 

[2 Blatchf. 260.] i 

Circuit Court, N. D. New York. July 10, 1851. 

Patents— Patentability— Nkw and Useful Re- 
sult—Heat Regulatok fou Stoves —Novelty 
— Expansion ani> Contraction of Metallic 
Rod— Combination. 

1. In Foote's patent for an. "improvement in 
regulating the draft of stoves," the first claim* 
being a claim to **the application of the ex- 
pansive and contracting power of a metallic rod 
by different degrees of heat, to open and close 
a damper which governs the admission of air 
into a stove in which it may he used, by which 
a more perfect control over the heat is obtained 
than can be by a damper in the flue," is a claim 

• independent of any particular arrangement or 
combination of machinery or contrivance for 
the purpose of applying the principle to the reg- 
ulation of the heat of stoves. 

2. "Where a party has discovered a new appli- 
cation of some property in nature, never- be- 
fore known or in use, by which he has pro- 
duced a new and useful result, the discovery 
is the subject of a patent, independently of 
any peculiar or new arrangement of machinery 
for the purpose of applying the new property. 

3. Hence, the inventor has a right to use any 
means, old or new, in the application of the new 

: property to produce the new and useful result, 

to the exclusion of all other means. The case 1 

of Neilson v. Harford, Webst. Pat Cas. 295,* 

cited and approved. 

[Cited in Bridge v. Brown, Case No. 1.S57; 

Andrews v. Carman, Id. 371; Mitchell v.* 

Tilghman, 19 Wall. (S6 U. S.) 287.] 

4. A mere abstract conception cannot be the 
subject of a patent; but, when it is reduced 
to practice, by any means, old or new, result- 
ing usefully, it is the subject of a patent, in-* 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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dependency of the machinery by which the 
application is made. 

5. In the case of such a patent, although old 
means be used by the patentee for giving appli- 
cation to the new conception, yet the patent ex* 
eludes all persons other than the patentee from 
the use of those means, and of all other means, 
in a similar application. 

0. The novelty of the invention covered by 
said first claim, can be defeated only by show- 
ing the prior application of the principle of the 
expansion and contraction of the metallic rod 
to regulate the heat of a stove, by means of 
the heat produced by the stove itself. It is not 
defeated by showing a prior application of the 
expansion and contraction of a metallic rod to 
open and close a damper, where the metallic 
rod was heated indirectly by the heat of a 
furnace, by being immersed in hot water. 

7. But the prior application, in order to de- 
feat the novelty of the said first claim, need not 
have been made by the very best apparatus 
that could be devised. The question does not 
depend upon the degree of usefulness, but upon 
the practically useful and successful prior ap- 
plication of the principle. 

8. Where, prior to the plaintiffs invention of 
the application covered by the said first claim, 
the principle of the expansion and contraction 
•of a metallic rod heated by the stove itself, 
liad been applied to regulate its heat, the rod 
I)eing, however, a compound rod, composed of 
.a slip of brass and a slip of iron, firmly fas- 
tened together, and the motion of the damper 
being produced through a deflection of the rod 
resulting from its curvature, caused by the 
unequal dilatation, under a given degree of heat, 
of the two metals composing it, that of brass 
being greater than that of iron, whereas, in the 
plaintiffs invention, the motion was produced 
by the direct linear expansion of a brass rod 
used in connection with an iron stove: Held, 
that the principle of the application of the ex- 
pansion and contraction of the metallic rod to 
regulate the damper, by causing it to open and 
close according to the degrees of heat in the 
stove itself, as covered by the said first claim, 
was the same in the two applications. 

9. The said first claim does not involve any 
mode or method of application, or any question 
of difference in degree— as that an apparatus 
having the linear expansion as distinguished 
from curvature, possesses greater power or can 
perform what the other cannot. 

10. The third claim of the patent, being a claim 
to "the combination, above described, by which 
the regulation of the heat of a stove in which it 
may be used is effected," held to be a claim for 
a combination, consisting of four parts, specific- 
ally defined. 

11. Though the parts separately may all be 
old, yet, if the plaintiff was the first to com- 
bine all four of them, for the particular pur- 
pose of regulating the heat of a stove by means 
of its own heat, he is entitled to be protected 
in that improvement. 

12. The novelty of the said third claim is not 
defeated by showing a prior combination of 
the same four parts, in which the expansion 
and contraction of the metallic rod were pro- 
duced by its immersion in hot water, and not 
directly by the heat'of the stove itself whose 
heat was to be regulated. 

13. The prior combination, to defeat the nov- 
elty of said third claim, must have been an ap- 
paratus of practical utility, and must have em- 
braced all the elements embraced in the plain- 
tiff's combination. 

In equity. This was the trial, before Mr. 
Justice Nelson, of a feigned issue ordered in 
this case,— Foote v. Silsby [Case No. 4,918],— 
to try the questions, whether the plaintiff 



[Elisha Foote] was the original and first in- 
ventor of the first and third improvements 
claimed in letters patent granted to him May 
26th, 1842, for an "improvement in regulating 
the draft of stoves." The specification of the 
plaintiff's patent, and, also, descriptions of 
the apparatus of Dr. Ure and of the egg- 
hatcher of Bonnemain, put in evidence by 
the defendants [Horace O. Silsby and others], 
and referred to in the charge of the court, 
are set forth at length in Id. [Case No. 4,916]. 
All other facts necessary to an understanding 
of the case sufficiently appear in the charge 
of the court 

Samuel Stevens and Henry B. Stanton, for 
plaintiff. 

Alvah Worden, Charles M. Keller, and Sam- 
uel Blatchford, for defendants. 

NELSON, Circuit Justice (charging jury). 
The patentee in this case describes par- 
ticularly, and with great fulness, two modes 
of applying the improvement which he 
claims to have made. They differ, I be- 
lieve, only in one respect, and that consists 
in the method of detaching the connecting- 
rod, which is operated by the brass rods, 
from the damper, so as to prevent all diffi- 
culty in extreme heat, and give to the brass 
rods full operation in any degree of heat 
that may be applied to them. After giving 
these two descriptions of the machinery used 
to carry out the improvement, the patentee 
then specifies the several improvements 
which he claims to have invented, as follows: 
(The judge here- read the four claims in the 
specification.) 

The second claim, which is the adjusting 
process, and the fourth claim, which is the 
detaching process, are not in controversy be- 
tween the parties to this suit, as individual 
claims, and may be laid out of view; leaving 
the first and the third as improvements 
claimed by the plaintiff which are contro- 
verted by the defendants, and which present 
the two questions for your examination and 
decision. These questions are presented in 
the form of a feigned issue sent from a 
court of equity to be tried in a court of law 
before a jury, and it will, therefore, be neces- 
sary for you to take them up separately, 
and examine them, and return a special ver- 
dict on each issue, expressing either affirma- 
tively or negatively your answer to each of 
the questions. 

The first question arises on the first claim 
set forth in the patent of the plaintiff. You 
are to examine the evidence which has been 
furnished by the respective parties, subject 
to the rules of law which will be given to 
you, and to determine whether or not the 
plaintiff was the first and original inventor 
of the improvement covered by the first 
claim. If he was, you will respond in the 
affirmative. If he was not, you will respond 
in the negative. 

There has been some difference of opinion 



£9 Fed. Cas. page 387] 



(Case No. 4,919) FOOTE 



"between the counsel for the respective par- 
ties, as regards the true construction to be 
given to the first claim, and it will, there- 
fore, be necessary for the court to call your 
attention particularly to this branch of the 
case. It will be seen that the patentee, after 
he has set forth, in general terms, that he 
has made a new and useful improvement in 
regulating the heat of stoves, has set forth, 
with great particularity, two modes by which 
lie adapts this improvement to use, through 
the arrangement of various machinery; and 
that then, in this first claim, he claims the 
application of the expansive and contracting 
power of a metallic rod by different degrees 
of heat, to open and close a damper which 
governs the admission of air into a stove in 
which it may be used, by which a more per- 
fect control over the heat is obtained than 
can be by a damper in the flue. Now, it is 
the application of the expansive and con- 
tracting power of the metallic rod to regulate 
the heat of the stove by opening and closing 
the damper, the whole being self-acting in 
the admission or exclusion of air, that is 
specifically claimed in this part of the patent; 
and, according to the construction that I 
give to it and have always given to it, it is 
a claim independent of any particular ar- 
rangement or combination of machinery or 
contrivance for the purpose of applying the 
principle to the regulation of the heat of 
stoves. I have always supposed, therefore, 
that the peculiar arrangement or construction 
of the machinery used did not enter into this 
branch of the claim. Where a party has dis- 
covered a new application of some property 
in nature, never before known or in use, by 
-which he has produced a new and useful 
result, the discovery is the subject of a pat- 
ent, independently of any peculiar or new 
arrangement of machinery for the purpose 
of applying the new property in nature; and, 
hence, the inventor has a right to use any 
means, old or new, in the application of the 
new property to produce the new and useful 
result, to the exclusion of all other means. 
Otherwise, a patent would afford no protec- 
tion to an inventor in cases of this descrip- 
tion; because, if the means used by him for 
applying his new idea must necessarily be 
new, then, in all such cases, the novelty of 
the arrangement used for the purpose of 
effecting the application would be involved 
in every instance of infringement, and the 
patentee would be bound to make out, not 
only the novelty in the new application, but 
also the novelty in the machinery employed 
by him in making the application. 

To illustrate my view, I will call your at- 
tention to a decision upon this point It 
Is a principle established in the case of Neil- 
son v. Harford, Webst Pat Cas. 295, 310, 
328, and is quoted in Curtis on Patents (sec- 
tion 80): "Where the invention consisted in 
the application of heated air as a blast for 
fires, forges and furnaces, but the patentee 
claimed no particular form of apparatus for 



heating the air, but described an apparatus 
by which it might be heated, and the defend- 
ant had employed an apparatus confessedly 
superior in its effects to that described in 
the plaintiff's specification, and such an im- 
provement as would have supported a pat- 
ent; but, as it involved the principle of the 
plaintiff's invention, it was held an infringe- 
ment." Although the defendant in that case 
had got up an apparatus which was superior 
to the apparatus of the patentee, yet, inas- 
much as, in his apparatus, he was applying 
heated air as a blast for furnaces, he was an 
infringer, because he availed himself of the 
new idea of the patentee. In section SI it 
is further laid down: "In cases of this class, 
where the most important part and merit of 
the invention consists in the conception of 
the original idea, rather than in the manner 
in which it is to be carried out or applied in 
practice, it is clear that a principle carried 
into practice by some means constitutes the 
subject-matter of the patent Inventions of 
this class may have a character totally in- 
dependent of the particular means by which 
they are applied, although the patentee must 
have ^applied the invention by some means; 
and, when he has done so, the Imitating that 
character may be a piracy of that invention, 
although the means may be very different, 
and such as in themselves might constitute a 
distinct or substantial invention. The ma- 
chinery employed is not of the essence of the 
invention, but incidental to it" 

Now, in this case, as I understand the 
claim of the patentee, he claims the applica- 
tion of the principle of expansion and con- 
traction in a metallic rod to the purpose of 
regulating the heat of a stove. That is the 
new conception which he claims to have 
struck out; and, although the mere abstract 
conception would not have constituted the 
subject-matter of a patent, yet, when it is re- 
duced to practice by any means, old or new, 
resulting, usefully, it is the subject of a pat- 
ent, independently of the machinery by 
which the application is made. I think, 
therefore, that in examining the first ques- 
tion presented to you, you may lay altogether 
out of view the contrivance by which the ap- 
plication of the principle is made, and con- 
fine yourselves to the original conception of 
the idea carried into practice by some means; 
but, whether the means be old or new is im- 
material, for, although old means be used 
for giving application to the new concept 
tion, yet the patent excludes all persons oth- 
er than the patentee from the use of those 
means and of all other means in a similar 
application. 

The question, then, is whether, anterior to 
the patent of the plaintiff, any person had 
discovered the application of the principle in 
question to regulate the heat of a stove, and 
applied it by some apparatus which oper- 
ated usefully to effect that object On this 
brancn of the case you have the description 
of the use of this principle by Dr. Ure, for 
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regulating heat in a stove or furnace. Two 
illustrations and descriptions of Ure's appa- 
ratus are furnished by the defendants. You 
have also the description and model of the 
application of the principle by Bonnemain, 
called the "egg-hatcher"; also the descrip- 
tion of the application by Ward, in his ven- 
tilator; and the description and model of 
Evans' contrivance to regulate the admission 
of cold water into a boiler, with a view to 
regulate the temperature of the water. You 
have also the Saxton stove, made in 1838, 
and produced in court, and the description of 
Dr. Amott's stove improved, and the various 
models of it furnished by the respective par- 
ties. In all these cases, the principle of the 
contraction and expansion of a metallic rod 
has been adapted to the regulation of heat 
for what is claimed to have been a beneficial 
purpose. 

As respects the various contrivances of 
Ure, Bonnemain and Evans, it does not ap- 
pear that any one of those persons ever ap- 
plied the principle of the expansion and con- 
traction of the metallic rod to regulate the 
heat of a stove, by means of the heat pro- 
duced by the stove itself, thereby producing 
a self-regulator; and it is, therefore, quite 
obvious that no one of them had reached 
the idea. In all these contrivances, with the 
exception of Ward's, the metallic rod used to 
produce the motion hy which the damper 
was opened and closed, was not heated by 
the air of the furnace, but was heated in- 
directly by the heat of the furnace, by being 
immersed in hot water. They all, therefore, 
fell short of the whole idea embraced in the 
first claim of the patent Ward's applica- 
tion was applied to the ventilation of a room, 
and, so far as regards the conception of the 
idea of regulating the heat of a stove by the 
use of an expanding and contracting metal, 
was altogether different from the plaintiff's. 
It was a use of the principle to regulate a 
damper, but it was not adapted to regulate 
the heated air of a stove, which is the appli- 
cation in question here. In this respect, 
therefore, it was the same as Ure's, Bon- 
nemain's and Evans'. 

But, in the Saxton stove, you have the ap- 
plication of the principle in question directly 
to the regulation of the heated air of the 
stove, by the opening and closing of a damp- 
er to admit or exclude the air for the supply 
of combustion, by the use of a metallic rod 
heated by the heated air of the stove itself. 
The same remark may be made in relation to 
Dr. Arnott's stove improved, if the counsel 
for the defendants are right in their version 
of the description of that stove, and if the 
model they have produced of it be correct 
It is of no great moment, however, on this 
branch of the case, whether they be right or 
wrong, as the question will turn on the Sax- 
ton stove, made in 1838. 

Now, it is insisted by the counsel for the 
plaintiff, that although there is in the Sax- 
ton stove an application of the principle of 



the expansion and contraction of a metallic 
rod heated by the stove itself, to regulate its 
heat, yet the rod is a compound rod, com- 
posed of a slip of brass and a slip of iron, 
firmly fastened together, and the motion of 
the damper is produced through a deflection 
of the rod resulting fiom its curvature, caused 
by the unequal dilatation, under a given de- 
gree of heat, of the two metals composing it, 
that of brass being greater than that of iron; 
that such an application is distinguishable 
from an application of the principle made by 
the direct linear expansion of a brass rod 
used in connection with an iron stove; and 
that, in that respect, the improvement of 
the plaintiff is distinguishable from the prin- 
ciple or conception applied in the Saxton 
stove. I lay entirely out of view the ma- 
chinery, and speak only of the idea of apply- 
ing the principle to regulate the heat of 
stoves. Such is the distinction relied on to- 
take the plaintiff's improvement specified in 
his first claim out of the & conception found in 
the application of the metallic rod in the 
Saxton stove. 

It must be remembered, however, that in 
the patent the broad claim is made to "the- 
application of the expansive and contracting 
power of a metallic rod by different degrees, 
of heat, to open and close a damper which, 
governs the admission of air into a stove jil 
which it may be used, by which a more per- 
fect control over the heat is obtained than 
can be by a damper in the flue." And one 
thing must be admitted, that in the Saxton 
stove the principle of the expansion and con- 
traction of the metallic rod was applied in the 
regulation of the damper, by causing it to 
open and close according to the degrees of 
heat in the stove itself. The means by which 
Saxton produced this adaptation were indeed 
different from the means used by the plain- 
tiff, but the principle was the same. This 
is obvious from the testimony, and so say all 
the witnesses who have been examined on 
the question. Saxton's conception of the idea 
was anterior to that of the plaintiff. He- 
applied the principle by means of a double 
bar, which produced a curvature. Still, that 
curvature was produced by the expausion and 
contraction of the brass rod, which, being 
greater under the same temperature than the 
expansion and contraction of the iron rod, re- 
sulted in the curvature, giving a motion 
which was applied to the regulation of the 
damper. 

The plaintiff is presumed, in judgment of 
law, although I suppose the fact was other- 
wise, to have had a knowledge of the Saxton 
stove, and of the application of the metallic 
rod to regulate its heat, when he applied the 
rod to the regulation of the stove described 
in his patent, and he there saw the principle 
applied by means of the deflection produced 
by the two compound bars, and of the motion 
resxdting from the curvature. 

The difficulty in this branch of the case, on 
the part of the plaintiff, lies in his claim to-' 
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the original conception of the adaptation of 
the principle to the purpose. Saxton's stove 
having been anterior in time to the plaintiff's, 
the principle existed there, and was only ap 
plied by the plaintiff in a different mode to 
the same object. The plaintiff used the di- 
rect action of expansion and contraction to 
regulate the stove, whereas the combination 
of the iron rod with the brass rod had been 
before used. That would seem to be a dif- 
ferent mode of applying the principle, rather 
than an original conception of the idea of 
adapting the expansion and contraction of 
the rod to the regulation of a stove. The 
idea had been before conceived and applied 
in the Saxton stove. 

I have very little more to say on this branch 
of the case. All that I desire is, to impress 
your minds distinctly with the thing that is 
claimed by the patentee, so that you may not 
confound with something else the actual 
claim that is made in the first clause of the 
patent That claim is not for any mode or 
method of applying the expansion and con- 
traction of the metallic rod to regulate the 
heat of the stove, but it is for the conception 
of the idea itself. It is for you, bearing that ' 
in mind, and weighing the evidence in the 
case, to say, whether the plaintiff was the 
original discoverer of this conception or not. 
If he was not, you will answer the first ques- 
tion in the negative. If he was, you will an- 
swer it in the aflirmative. 

I will now call your attention very briefly 
to the, second question. It arises on the third 
claim, which is in these words: *T also claim 
the combination, above described, by which 
the regulation of the heat of a stove in which 
it may be used is effected." This claim ap- 
plies to the apparatus used by the patentee in 
applying the principle. He has given two 
descriptions of his mode of application. He 
claims that he is the inventor of the appara- 
tus thus described, and the claim embraces 
the whole of the apparatus he has set forth 
in his first description, and also the whole of 
the apparatus in his second description, the 
latter differing from the former only in in- 
cluding the detaching process as a part of 
the combination. This combination consists 
of— First, the brass rod, which is used, as it 
expands and contracts from the action of the 
heat of the stove, to give the power to open 
and close the valve; second, the apparatus 
by which the motion obtained by the expan- 
sion of the rod is increased, in order to oper- 
ate more effectually, which is a combination 
of levers; third, the adjusting screw, which is 
used to set the brass rod, with the combina- 
tion of levers and the connecting rod attached 
to the damper, at a given degree of tempera- 
ture, by which different degrees of heat are 
obtained in the operation of the stove; thus, 
if, when the stove is cold, you were to set the 
brass rod with its connections so that the 
damper should be but just open, a very slight 
degree of heat would close it; consequently, 
the stove and the room it was designed to 



heat would be kept at a low temperature; 
but, if the apparatus was set with the damper 
wide. open, it would require an extreme de- 
gree of heat to produce a sufficient expansion 
of the metallic rod to close it; fourth, the 
detaching process, by which the connecting 
rod is made to act or cease acting on the 
damper. In the apparatus of the plaintiff, 
the connecting rod operates directly and posi- 
tively both to open and close the damper. 
The damper is not closed by its own gravity, 
by being released at the extreme of expan- 
sion. 

This is "the combination. There are four 
elements in it, which I have named. * The 
claim is for the combination of all of them, 
not for any one of them. It is immaterial 
whether or not the plaintiff was the in- 
ventor of any one or two of them, or of any 
less than the combination of the whole. 
They may all be old; and yet, if the plain- 
tiff was the first to combine all four of them, 
for the particular purpose ot regulating 
the heat of a stove by means of its own 
heat, he is entitled to be protected in that 
improvement. 

Now, I am inclined to think, although the 
question has embarrassed me, and I may 
possibly after all have fallen into an error 
in regard to it, that the combinations of Dr. 
Ure in the two instances before alluded to, 
and the models of which have been produced 
on the trial, the egg-hatcher of Bonnemain 
and the contrivances of Evans and of Ward, 
do not come up to the idea of the combination 
described and claimed by the patentee and 
embraced in this second question. I mean, 
aside from the parts composing the ap- 
paratus used by these different persons. 
As I have before said, when speaking of the 
first question submitted to you, the con- 
trivances devised by those persons were not 
constructed to regulate the damper of a 
stove to be operated on by the heat of the 
stove. In all the cases mentioned, except 
that of "Ward, the metallic rod was heated, 
so as to produce the contraction and ex- 
pansion, by immersion in hot water. The 
apparatus was made with a view to the 
heating of the metallic rods in hot water, 
and not by the heat of the stove, except 
through the medium of the water which 
was heated by the stove or furnace. It is 
quite obvious, that- an apparatus to be 
operated on by the application of hot water, 
is necessarily different from an apparatus 
to be acted on by the heat of the stove itself, 
which is often an extreme heat. This is a 
view altogether independent of the peculiar 
arrangement of the apparatus. 

It is your duty, however, to look into the 
arrangement of the machinery used by Ure, 
Bonnemain, Evans and Ward, to see wheth- 
er all the elements composing the combina- 
tion of the plaintiff are found in either of 
those contrivances— that is, whether you 
find, in either of them, the brass rod operat- 
ed on by the heated air of the stove, with 
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a system of leverage to increase motion, the 
adjusting screw to set the apparatus at a 
given degree of temperature, and the de- 
taching apparatus constructed in the mode 
described by the patentee. It is necessary 
that you should find all these; not only the 
parts in their peculiar arrangement, but the 
combination of all the parts of the same 
peculiar arrangement in one or another of 
these prior contrivances, in order to make 
out, in judgment of law, the identity es- 
sential to overthrow the claim of novelty 
involved in the second question. 

In addition to those other contrivances, 
you have again the apparatus used in Sax- 
ton's stove. There, there is a direct appli- 
cation of the principle to the regulation of 
the heat of a stove, and so there is, also, in 
the case of Dr. Arnott's stove improved, 
provided you are satisfied with the descrip- 
tion of it, and with the accuracy of the 
model furnished by the defendants. You 
will, therefore, examine the machinery used 
in Saxton's stove, which was made in 1S38, 
and see whether the arrangement and com- 
bination are or are not substantially the 
same with those described in the plaintiff's 
patent 

There is one consideration which it is 
proper you should take into view, because 
it may have some weight on this branch of 
the case, as respects the comparison of the 
apparatus in Saxton's stove with the ap- 
paratus described by the plaintiff. It is 
this: In the Saxton stove, the compound- 
bar is used, and the motion is obtained 
from the curvature which results from the 
difference of expansion between the brass 
rod and the iron rod. In the plaintiff's 
stove, the motion is produced by the direct 
linear expansion of the rod. It is, there- 
fore, proper for you to keep this in view, 
when you are examining the means used 
by each for the purpose of giving application 
to this expansive and contracting principle 
of metals, to see whether the means are 
the same or not, and whether the principle 
can be adapted and used by the same ap* 
paratus when the metal is acting by curva- 
ture and when it is acting longitudinally. 
This is a question of fact, and it has been 
so long before you and so frequently re- 
ferred to and explained by the witnesses 
and by the learned counsel, in the course of 
the trial and in summing up, that it is un- 
necessary for me to call your attention more 
particularly to this branch of the subject 
All that I desire is, to present the point so 
that you may comprehend it The question 
is, whether the combination of the different 
parts of the machinery used by the patentee 
for regulating the heat of a stove hy means 
of this principle of the expansion and con- 
traction of a metallic rod was new and not 
before known, or whether the whole of it is 
to be found in any of the models, stoves or 
descriptions which have been given in evi- 
dence on the trial. If the combination was 



new with the patentee, then, so far as re- 
gards the second question, your response 
ought to be in the affirmative. If it was not 
new but was known before, either in a full 
description or in any of the models or stoves 
which have been produced, your response 
should be in the negative. 

air. Stevens, for the plaintiff, requested the 
court to charge as follows: 1st In regard 
to the first branch of the case, that if an ap- 
paratus having the linear expansion, as dis- 
tinguished from curvature, possessed greater 
power, and if Saxton's stove was incapable 
of performing what could be performed by 
the plaintiff's, then the application of the 
principle in the plaintiff's stove was a new 
application. 

In reply to this request the court remarked: 
The objection to that proposition is, that it 
involves a method or mode of application 
and the question of a difference in degree, 
which is not an ingredient in and does not 
belong to the first question. 

Mr. Stevens, for the plaintiff, further re- 
quested the court to charge as follows: 2d. 
That if the apparatus by which Saxton ap- 
plied the principle contained within itself the 
elements of its own destruction, it could not 
interfere with the plaintiff's rights under his 
third claim. 

In reply to this request the court remarked: 
Although the person who 'first conceived the 
idea of applying the principle to the regula- 
tion of the heat of a stove by the action of 
its own heat, is entitled to the merit, yet, if 
that application was made in a way that was 
useless, and if it was a failure, it is no im- 
pediment in the way of the claim of the 
patentee; because, as I before stated, a 
person, in order to entitle himself to a patent 
for a new application of a property of nature 
to a useful purpose in the business affairs of 
life, must not only have conceived the idea, 
but must by some means have successfully 
given application to the new property. In 
other words, the person who first conceived 
of the application of the expansion and con- 
traction of a metallic rod acted on by the 
heat of a stove, to regulate the heat of that 
stove, must, in order to have entitled him- 
self to a patent, have applied the principle 
usefully by some apparatus or machinery. 
But then it is not necessary, in any improve- 
ment, that the application to the new and 
useful purpose should be made by the very 
best apparatus that can be devised. The 
question does not depend on the degree of 
usefulness. If the application that was made 
of the principle operated successfully, so as 
to be practically useful, although it might not 
have been the very best, yet it was not a 
failure. 

The jury went out at 12 m. At 6 p. m. the 
jury came into court, and put to the court 
the following question in writing: "Shall 
the jury consider the greater utility of either 
apparatus, in making up their verdict?" 
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In reply to this question, the court remark- 
ed: The degree of utility is not involved in 
the issues. There must have been some 
practical utility in the apparatus set up by 
the defendants as previously known, to show 
a want of novelty in the plaintiff's apparatus, 
but the degree of utility is not in question. 
One may be better than the other, but that 
fact is not to be taken into account. The one 
that is alleged to be prior must, however, 
have been an apparatus of some practica-' 
utility; but, whether it was better or inferior 
in degree is not a question. 

The jury then retired again. But the court 
immediately sent for them again, and, on 
their coming into court, the court remarked: 
I have sent for you, again, gentlemen, for 
fear that the answer I gave to the question 
you propounded might lead to confusion as 
respects the two issues. I want to inquire 
if the question you put was put with refer- 
ence to the first issue or the second issue. 
Foreman : The second issue. We have 
agreed as to the first issue. 

The court then remarked: The second 
issue turns on the combination and apparatus 
of the plaintiff to regulate the heat of the 
stove, that is, the claim of the plaintiff for 
a combination of four elements. He al- 
leges that that combination was new with 
him. In order to overthrow the claim in- 
volved in the second issue, you must be satis- 
fied that the arrangement set up by the de- 
fendants, tending to disprove the novelty of 
the plaintiff's combination, was an apparatus 
of practical utility. No matter whether it 
was superior or inferior to the plaintiff's. It 
must have been an apparatus of practical 
utility, and must have embraced in its com- 
bination all the elements embraced in the 
plaintiff's combination; in other words, you 
must find that it contained an identity of 
combination. 

At 12 m. the next day, the jury rendered a 
verdict in the negative on both issues. 

NOTE. Afterwards, on a final hearing on 
pleadings and proofs, the court entered an in- 
terlocutory decree for the plaintiff, notwith- 
standing the verdict on the feigned issues. The 
case went to a master, who took an account. 
On exceptions, his report was modified, and a 
final decree was entered for the plaintiff. [Case 
No. 4,920.] The defendants appealed to the su- 
preme court, where the case is reported as Sils- 
by v. Foote, 20 How. [01 U. S.j 373. That court 
modified the decree below in some particulars. 



Case No. 4,920. 

FOOTE v. SILSBY et al. 

[3 Blatchf. 507.] i 

Circuit Court, N. D. New York. Aug. 28, 1856. 

Practice in Equity — Examination of Defend- 
ant in His Own Behalf befoiie Master. 

1. On a reference to a master, in an equity- 
suit for the infringement of a patent, to take 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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an account, a defendant cannot be examined as 
a witness in his own favor, if objection be made 
by the plaintiff. 

2. Nor can a defendant be so examined, on 
his own behalf, by his own counsel, even though 
he was first called and examined as a party by 
the plaintiff, or was sworn by the master upon 
the plaintiff's application. 

3. The practice of courts of equity as to the 
examination of parties on a reference to a mas- 
ter, stated. 

This was a bill in equity, praying for an 
injunction and account for the infringement 
of letters patent [No. 2,636] issued to the 
plaintiff [May 26, 1842], An interlocutory 
decree was entered in the cause in August, 
1853, hy which it was adjudged and de- 
creed that the defendants had infringed the 
plaintiff's patent, and by which it was re- 
ferred to the clerk of the court, as master, 
to take the account The master made his 
report, and both parties excepted to it on va- 
rious grounds. One of the exceptions taken 
by the plaintiff was to the action of the mas- 
ter in permitting some of the defendants to 
testify as witnesses in their own behalf on 
the reference, after objection thereto by the 
plaintiff. 

Elisha Eoote, plaintiff, in person. 

William H. Seward, Samuel Blatchford, 
and William A. Sackett, for defendants. 

Before NELSON, Circuit Justice, and 
HALL, District Judge. 

HALL, District Judge. One of the excep- 
tions taken by the plaintiff relates to the ex- 
amination of some of the defendants as 
witnesses in their own behalf, after an ob- 
jection made thereto by the plaintiff. In 
my opinion, the exception is well taken. 

Under the 77th rule prescribed by the su- 
preme court for the observance of the cir- 
cuit courts in equity cases, the plaintiff had 
a right, without special order, to call and 
examine the defendants, and each of them, 
as parties, and to obtain from them, in that 
mode, evidence in support of the claims made 
by the plaintiff upon the reference. The ob- 
ject of the rule was to obviate the necessity 
of providing specially, in each case, by the 
order of reference, for the examination of 
the parties before the master, upon the ap- 
plication of the adverse party. It was under 
this rule that some of the defendants were 
called and examined by the plaintiff, and it 
was under this rule that the defendants in- 
sisted that they had a right to examine each 
other as general witnesses upon the refer- 
ence, after the defendant proposed to be ex- 
amined in behalf of himself and his co-de- 
fendants had been called and examined as 
a party by the plaintiff, or had been sworn 
by the master upon the plaintiff's applica- 
tion. 

I cannot think that the defendants had the 
right claimed, and which was allowed by 
the master. It certainly could not have been 
intended, by the general language of the rule 
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referred to, to give to defendants a right to 
be sworn and examined as witnesses in the 
cause, upon their own application, and to 
give testimony in their own behalf, against 
the objections of the opposing party; nor 
could it have been intended to give to the 
master an unlimited discretion to make par- 
ties witnesses in their own favor, unless such 
right and discretion had previously existed 
in the cases in which similar language had 
been used in the special orders of the court 
directing similar references. If it had been 
intended to change the settled practice of 
courts of equity in respect to a question of 
great importance, and of such frequent oc- 
currence, it may be safely assumed that the 
intention to make such change would have 
been distinctly and explicitly declared. 

It is, therefore, proper, if not necessary,, 
to ascertain the practice of courts of equity 
in cases where this right to examine parties 
was expressly given by the order under 
which the reference proceeded in the par- 
ticular case in which the question was raised. 
It is, I think, entirely clear that, under such 
an order of reference, the right to examine 
the parties to the proceeding is given for the 
purpose of enabling a party to obtain the 
admissions and evidence of an adverse party 
in the cause, or to authorize the master to 
obtain such evidence and admissions in fa- 
vor of parties having adverse interests, and 
who are prevented from attending before 
him upon the reference by reason of ab- 
sence from the country, or other cause, the 
examination of the party being allowed for 
the purpose of compelling him to make ad- 
missions, or give testimony, against his own 
interest. It was intended thereby to probe 
the conscience of the defendant, in the ex- 
ercise of the right to discovery by the oath 
of the adverse party, which is conceded to 
suitors in equity, and which right of dis- 
covery is one of the original and essential 
heads of equity jurisdiction. And, although 
the exhibition of interrogatories duly settled 
was the original, and, perhaps, in the early 
judicial history of this state, the most usual 
form of such examination before the master, 
the practice gradually became less formal 
and stringent, and oral examinations have 
been frequent, if they have not most gen- 
erally prevailed. It was declared by Chan- 
cellor Kent, as early as 1817, that this change 
was one of convenience merely, and involved 
no principle of policy or of right The same 
view was taken of this question by Chancellor 
Walworth, in 1828; and he declared, that 
when a party is examined before a master in 
relation to his rights in the cause, the exam- 
ination is in the nature of a bill of discovery. 
There can be no cross-examination by his 
own counsel, ,and he cannot give testimony 
in his own favor, except so far as his an- 
swers may be responsive to the questions 
put by the opposite party. Remsen v. Rem- 
sen, 2 Johns. Ch. 495, 499; Hart v. Ten Eyck, 
Id. 513; Benson y. Le Roy, 1 Paige, 122; 



Daniell, Ch. Pr. 1367, 136S; 1 Barb. Ch. Pr. 
492. The 105th rule of the court of chan- 
cery of this state, which took effect Jan- 
uary 1st, 1830, declared that the master 
should be at liberty to examine any party, 
creditor, or other person coming in to claim 
before him, either upon interrogatories, or 
viva voce, or in both modes; and this provi- 
sion was continued in force until the court 
of chancery was abolished. But I have been 
unable to find any case in which it was ever 
held that, under this rule, a party could be 
called by the master for the purpose of giv- 
ing testimony in his own behalf, or could 
volunteer testimony in his own behalf when 
called by the opposing party. It is unnec- 
essary to discuss the question of fact, wheth- 
er the defendant Henion, or the other defend- 
ants, were called by their own counsel, or 
by the master. If by the latter, they testi- 
fied in their own behalf, on an examination 
hy their own counsel, notwithstanding the 
objections of the plaintiff; and this is quite 
as objectionable as an examination under 
the call of their own counsel, without the 
intervention of the master. Even if proper- 
ly called as a witness against another party 
in the cause, and liable to be cross-examined 
by the party against whom he is called, a 
defendant cannot give testimony to be used in 
his own favor. Benson v. Le Roy, ubi supra. 
And, in every possible view of this case, the 
testimony of the defendants, volunteered in 
their own favor, and elicited by questions 
put by their own counsel, was improperly 
admitted. The exception must, therefore, be 
allowed.2 

[NOTE. For other cases involved in this liti- 
gation, see note to Foote v. Silsby, Case No. 
4,916.] 

FOOTE (UNITED STATES v.). See Case 
No. 15,12S. 

Case No, 4,92L 

Ex parte FORBES et al. 

[1 Dill. 363.] i 

Circuit Court, D. Kansas. 1870. 

National and State Courts — Jurisdiction — 
Habeas Corpus— Partition— Indian Lands. 

1. Federal courts or judges cannot discharge 
persons from custody under process for con- 
tempt, issued by a state court in the course of 
a suit pending therein, even though it relates 
to property of Indians, over which, under spe- 
cial treaties and acts of congress, such state 
court has no jurisdiction. 

[Cited in U; S. v. Van Fossen, Case No. 16,- 
607; XJ. S. v. McClay, Id. 15,660; Ex parte 
Young, 50 Fed. 528.] 

2. A state court has no jurisdiction over a 
partition suit in relation to lands of the Shaw- 

2 On appeal to the supreme court of the Unit- 
ed States, the decree of this court was affirmed 
(Silsby v. Foote, 20 How. [61 U. S.] 37S), so far 
as respects the point covered by this decision. 
[See, also, 20 How. (61 U. S.) 290.] 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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nee Indians, which have never been conveyed 
with the approval of the secretary of the in- 
terior. 

This was an application to the district 
judge of the United States for the district of 
Kansas, for the discharge, from the custody 
of the sheriff of Wyandotte county, of the 
-abovenamed petitioners [Forbes and Pucket]. 
A writ was allowed, directing the persons 
named to he brought before him, which was 
returned with the bodies of the relators. 
The material facts are these: In November, 
1854, a treaty was made between the Shaw- 
nee Indians and the United States, wherein 
it was stipulated that two hundred acres of 
the "Shawnee reservation" of lands, should 
be allotted to each member of the tribe; and 
where the allottees were minors, the shares 
of such minors were to be patented to the 
head of the family, for their benefit The 
treaty also provided that the patents should 
be issued with such restrictions, for the ben- 
efit of the Indians, as congress might pro- 
vide. In pursuance of this provision, in 
1859, congress enacted that the restriction 
referred to should be such as might be pre- 
scribed by the secretary of the interior; and, 
as such restriction, that officer directed that 
the patents should contain a clause provid- 
ing that the Indians or their heirs should 
never alienate lands so allotted and patented 
to them, without the consent of the secretary 
of the interior. Under this treaty, certain 
of said Shawnee lands were allotted to Mary 
McLane, and patented to Sophia McLane, as 
the head of the family of which said Mary 
was a member. The petitioners were in pos- 
session of portions of said lands, under sup- 
posed conveyances from said Mary, which 
were executed in the presence of the agent 
of the United States for the Shawnees, and 
were paid for to his satisfaction. The con- 
veyances were forwarded to the secretary 
of the interior for his approval, but it does 
not appear that they ever have been approv- 
ed by that officer. One of the heirs of So- 
phia McLane, claiming to own an undivided 
half of the lands patented to her, commen- 
ced a proceeding in the district court of Wy- 
andotte county, for the partition thereof, de- 
nying that the petitioners herein had any 
rights therein, and alleging that the petition- 
ers were committingwaste thereon. Upon that 
petition the said court made an order restrain- 
ing the petitioners herein from committing 
waste upon said lands, pending the suit for 
partition. For an alleged violation of that 
order, the petitioners were, by order of that 
court, committed to the custody of the sher- 
iff of Wyandotte county, as for contempt; 
which is the imprisonment from which they 
seek to be discharged. 

Glick & Todd, for petitioners. 

Scroggs & Sharp, opposed. 

DEI/AHAY, District Judge. If it were 
necessary to a decision in this proceeding, 
that the jurisdiction of the state court of the 



subject matter in controversy, In the proceed- 
ings before it, should be inquired into, it 
would be sufficient, in my opinion, to refer 
to the case of the Kansas Indians, 5 Wall. 
[72 U. S.] 737, in which the supreme court of 
the United States, speaking of the Shawnees, 
says: "As long as the United States recog- 
nize their national character, they are under 
the protection of treaties and the laws of 
congress, and their property is withdrawn 
from the operation of state laws." There 
can be no question of the applicability of this 
language to the suit in Wyandotte county, as 
it is made clearly to appear that the Shaw- 
nees still maintain their tribal relation to the 
United States, and are still recognized by the 
government as an Indian tribe or nation; 
and that the secretary of the interior never 
has approved the conveyances under which 
the petitioners claim. The deeds are entire- 
ly void until approved by that officer; and, 
until they are so approved, the lands of the 
Shawnees are as wholly beyond the jurisdic- 
tion of the state courts as if they were situ- 
ated without its geographical limits, as will 
be seen by reference. to the peculiar provi- 
sions of the act admitting Kansas as a state. 
See, also, U. S. v. Ward [Case No. 16,630]. 

But that is not a question to be inquired in- 
to in this proceeding. The first question that 
it is necessary to consider, is whether a judge 
of a federal court has jurisdiction in the 
premises; and the ' legislation of congress, 
happily, has left no room for doubt upon that 
subject. The" judiciary act of 17S9 (1 Stat 
81, § 14) gave the general power to issue the 
writ, but, in a proviso, declared "that it in 
no case shall extend to prisoners in jail, un- 
less when they are in custody under, or by 
color of, the authority of the United States; 
or are committed for trial before some court of 
the same; or are necessary to be brought in- 
to court to testify." The act of 1S33 (4 Stat 
634, § 7) provides that the federal judges 
shall have the power to grant writs of ha- 
beas corpus in all cases of a prisoner or pris- 
oners in jail or confinement, where he or they 
shall be committed or confined, on or by any 
authority or law, for any act done or omitted 
to be done, in pursuance of a law of the 
United States, or any order, process or de-' 
cree of any judge or court thereof. The act 
of 1842 (5 Stat 539) extended the power to 
courts where aliens were confined, under 
state authority. The act of February 5, 
1SG7 (14 Staf 3S5), gave power to grant the 
writ "in all cases where any person may be 
restrained of his or her liberty in violation 
of the constitution, or of any treaty or law of 
the United States." 

To be unmistakably explicit, it will be ob- 
served that congress did not stop with pro- 
viding in what cases the writ might be is- 
sued by federal courts and magistrates. Cer- 
tain cases are mentioned in which it shall not 
be allowed, conspicuous among which is the 
case where the applicant is in confinement 
under the laws of a state, by order of a court 
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thereof. If he he confined contrary to the 
constitution and laws of the United States, 
the federal authorities may issue the writ. 
But the proofs in this case show- distinctly 
and clearly that the petitioners were not in 
that category. They are in confinement, il- 
legally perhaps, under the order of a state 
court, in a matter, it may he, over which it 
had no jurisdiction; hut that does not neces- 
sarily give them access to the federal judi- 
ciary, since they can administer no relief un- 
less the case is provided for hy federal legis- 
lation. Very manifestly, this case is not such 
an one; I am, therefore, obliged to set aside 
the writ heretofore allowed, and leave the pe- 
titioners in the custody of the sheriff of 
Wyandotte county. 
Ordered accordingly. 

NOTE. As to jurisdiction over Indians, see 
Karrahoo v. Adams [Case No. 7,614]; U. S. 
v. Xellow Sun [Id. 16,780]; U. S. v. Tobacco Fac- 
tory [td. 10,528], Respecting non-interference 
of state and national courts with the process 
and operations of each other, see Ex parte Hol- 
man, 2S Iowa, 88. 



Case No. 4,928. 

In re FORBES. 

[5 Biss. 510.] i 

District Court, N. D. Illinois. Jan., 1874. 

Chattel Mortgage — "When Void — Possession — 
A BiLi/ of Sale — Pkoof of Debt — Practice. 

1. A chattel mortgage authorizing the mort- 
gagor to sell the property mortgaged is void 
as against creditors, and delay on the part of 
the mortgagee in taking possession after ma- 
turity is fatal to his rights as against creditors 
or purchasers. The same rules apply as against 
the assignee in bankruptcy. 

2. When the mortgagee took possession some 
time after the maturity of his mortgage, and 
sold part of the goods mortgaged, he has no 
right to apply the proceeds on his indebtedness, 
but if he has not acted in bad faith he may be 
allowed to retain sufficient to cover his actual 
expenses in making the sales. 

3. A bill of sale made after possession so 
taken is a preference, and cannot be used to help 
out the defects in the mortgage. 

4. If, before the maturity of the mortgage, 
the mortgagor had taken in a partner, the 
mortgagee can only prove against the estate 
of the mortgagor— not against the partnership. 

5. On motion to expunge a proof of debt and 
claim to establish a set-off, personal judgment 
cannot be rendered against the creditor for 
money in his hands— that must be by suit 
against him. 

In bankruptcy. 

I). S. Pride, for assignee. 
Dent & Black, for mortgagee. 

BLODGFTT, District Judge. A question 
is raised in this case by way of appeal from 
the linding of .T. A. Grain, register, in regard 
to a claim made by Joseph A. Hodges. It ap- 
pears from the proof in the case that on the 
2d of December, 1S71, said bankrupt, Wil- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Ham D. Forbes, was engaged in business as 
a merchant in Lee county, in this state, hav- 
ing in his store a small stock of goods; that 
he borrowed of one Little $1,000, for which 
he gave his note, due in 90 days, with said 
Hodges as security. And to indemnify him 
against loss on said note, Forbes gave Hodges 
a chattel mortgage on his said stock of goods, 
said mortgage containing the following clause: 
'•Provided, also, that said William D. Forbes 
may retain the possession of and have the 
use of said goods and chattels until the day 
of payment aforesaid, rendering a true ac- 
count of all sales, having the privilege of 
continuing the trade and sales and applying 
the proceeds to payment of said note accord- 
ing to the direction of said party of the sec- 
ond part and understanding of the parties 
hereto." And Forbes continued to sell goods 
from his said stock and purchasing others 
until about the 35th of March, 1872, when 
Anderson became a partner to the extent of 
a quarter interest in said business with 
Forbes, after which Forbes and Anderson 
purchased goods, used in their said business, 
for which they contracted debts to an amount 
exceeding $3,300, which were unpaid at the 
time they were adjudicated bankrupts. De- 
fault was made by Forbes in the payment of 
the note to Little, and on the 23d of May, 
1872, Hodges paid said note, and on that or 
the next day he took possession of the stock 
of goods in the store of Forbes & Anderson 
by virtue, as he claimed, of his said chattel 
mortgage. Within a day or two after so 
taking possession, Forbes & Anderson gave 
to Hodges and Hiram Anderson a bill of sale 
of said stock of goods with the agreement 
that they were to sell the same and out of the- 
net proceeds pay the debt due from Forbes 
to Hodges and a debt of about the same 
amount due from Andrew J. Anderson to said 
Hiram Anderson. In pursuance of said 
agreement Hodges proceeded to keep open 
the store and sell said goods in the due course 
of business until about the time the bank- 
ruptcy proceedings were commenced against 
Forbes & Anderson, when he closed the store 
and subsequently delivered the unsold goods 
to the assignee of Forbes & Anderson. The 
money received by Hodges for goods sold by 
him and outstanding accounts collected 
amounted to $723.72, and he sold goods on 
credit to the amount of $119.73, which is 
still due and unpaid to him. Hodges claims 
that his expenses in making said sales 
amounted to $283.50, leaving in his hands 
$440.23, and yet to be collected $119.73. He 
now seeks to prove his debt against the 
estate of Forbes & Anderson for the amount 
paid on the Little note, and offers to set off 
and apply the amount so received for the 
goods sold by him. And the question is. 
can he be permitted to do so? 

Chattel mortgages containing clauses au- 
thorizing the mortgagor to sell the property 
mortgaged have been held void by the su- 
preme court of this state in numerous cases. 
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Davis v. Ranson, 18 111. 396; Barnet v. Fer- 
gus, 51 111. 352. 

So, too, it has been repeatedly held that 
delay on the part of the mortgagee in tak- 
ing possession after condition broken is fatal 
to his rights as against creditors or pur- 
chasers. Reed v. Eames, 19 HI. 594; Buck- 
ley v. Lampett, 24 111. 604; Barbour v. White, 
37 111. 164. 

The note which Hodges signed fell due 
on the 2d of March, 1S72, and no attempt 
was made to take possession under the mort- 
gage until about the 23d of May, although 
the condition was that the mortgagor should 
pay it at maturity. 

This chattel mortgage was then void as 
against the creditors of Forbes & Anderson 
for the two reasons above assigned at the 
m time Hodges took possession, and he can 
* claim no rights under it as against the cred- 
itors of the firm. The goods mortgaged can- 
not be identified or separated from the goods 
of the firm, and the large indebtedness of the 
firm has been contracted, upon the credit 
given by the possession of these goods. The 
bill of sale given to Hodges and Hiram 
Anderson, after Hodges took possession of the 
stock, cannot be held to supplement or help 
out the defects of the mortgage because it 
was manifestly fraudulent as against the 
creditors of the firm, it being clearly an at- 
tempt to prefer Hodges and Hiram Ander- 
son, who were creditors of the individual 
members of the firm. 

The register refused to allow the claim of 
Hodges as a debt against the firm and also 
refused to allow the retention of the §440.23 
by Hodges. 

I think the register was clearly right on 
both points; and the order of the court should 
be that the claim of Hodges against the 
estate of the firm should be expunged, and 
leave given him to prove it against the indi- 
vidual estate of Forbes. 

So far as the money in his hands is con- 
cerned it is sufficient to say that this court 
can render no judgment or decree directing 
its payment to the assignee, but such pay. 
ment must be enforced by suit if not paid 
voluntarily. 

As the parties may, however, wish some 
instruction from the court as to the basis of 
a settlement of this claim, I will say that I 
think the assignee may properly allow a 
reasonable sum to Hodges for the care and 
selling of said goods, to be determined by 
inquiring into the facts. So far there is 
no allegation of bad faith against Hodges 
in the management of the goods or any 
charge that he failed to account for those he 
did not sell. Some expenditures by some one 
would be necessary to sell the goods, and if 
those charged by Hodges are reasonable they 
should be allowed if he has properly account- 
ed for all the goods had by him. 

NOTE. See further that chattel mortgages, 
providing that the mortgagor may retain pos- 
session, sell and replenish the mortgaged prop- 



erty, are void as against creditors. In re Manly 
[Case No. 9,031]; Steinart v. Deuster, 23 Wis. 
136; In re Kahley [Case No. 7,593]; Harvey v. 
Crane [Id. 0,178]. 

But the mortgage is only invalidated as to the* 
portion of goods permitted to be sold. Barnet 
v. Fergus, 51 111. 352. A clause in the mort- 
gage allowing the mortgagors to retain posses- 
sion and sell the goods for the mortgagee as 
their agents, and to account to them for the 
proceeds, is valid. Hawkins v. Hastings Bank 
LCase No. 6,244]. 

Independent of any statute a mortgage is 
void as to creditors if the mortgagor is allowed 
to retain possession and sell the property as his 
own, and a mortgage fraudulent and void as to 
creditors is equally so as to the assignee in 
bankruptcy. In re Morrill [Case No. 9,821], 



Case Mo. 4,933. 

FORBES et al. v. BARSTOW STOVE CO. 

[2 Cliff. 379.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1804. 

Patents— Surrender — Withdrawal — Reissue — 
Anticipation— Coffins — Infringement— Im- 
provement as a Defense— Specification. 

1. Although a surrender of an original pat- 
ent is the act of the party making the applica- 
tion, still the application may be withdrawn, 
under leave of the commissioner, for good cause 
shown, at any time before the proceedings are 
fully completed and duly recorded. 

[Cited in Burrell v. Hackley, 35 Fed. 834.] 

2. Reissued letters-patent supersede the orig- 
inal, but a pending application for the purpose 
of reissue, does not have that effect, no matter 
how nearly the proceedings may have approach- 
ed a consummation, so long as they are not fully 
completed. 

3. Prior to the issue of the new patent, the 
surrender, so called, is nothing but a preliminary 
offer, which is a necessary means of obtaining 
a reissue, and may be so treated by the com- 
missioner, at the request of the party applying 
for the reissue, in the absence of fraud. 

4. In this case it was held that the evidence 
showed the application to have been withdrawn 
and the duty refunded for good and sufficient 
reasons. 

5. The patent in this case was for an air- 
tight coffin, corresponding nearly with the hu- 
man form, composed of two parts, or shells, 
united by a flanch, each shell being made of cast 
or raised metal, so as to resist great external 
pressure, and require less weight of metal than 
ordinary metal coffins, and each forming a part 
of the receptacle for the body, and having the 
line of their juncture nearly at the line of the 
greatest diameter of the body; held, that the 
subject of the patent was not the same as the 
ancient mummy cases of Egypt, and that those 
mummy cases were not of a character to super- 
sede the invention because they are of wood; 
they are not impervious to air; they are not 
composed of two shells united at the line of the 
greatest diameter of the body; only one of their 
parts was employed as the enclosure of the 
body; the two parts were not united by a flanch, 
and did not both conform to the shape of the 
human body. 

6. Where a defendant did not set out in his 
answer to a bill for the infringement of a pat- 

i Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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ent, an invention upon which a caveat had been 
filed, and when subsequently, with leave of 
court, testimony concerning the invention was 
taken and filed in the case, but no correspond- 
ing amendment was made in the answer, doubts 
are entertained whether the testimony was prop- 
erly in the case. 

7. A caveat describing a cast-iron case, with- 
out any bottom, to let down over an ordinary 
•coffin, after the latter was deposited in the 
grave, to serve for a covering and protection 
thereto, was held not to be of a nature to super- 
sede the invention patented, in this case, al- 
though the caveator had specified that the metal 
case might be used for a coffin. 

S. Such expression must, in construing the 
caveat, be taken in connection with the state- 
ment that the invention was intended to supply 
the place of a rough coffin, or a brick or stone 
vault, and to contain and enclose a common 
coffin. 

9. The patent granted to Amos C. Barstow, 
April 19, 1S59, was held to be an infringement 
of the reissued patent on which the suit in this 
■case was founded. 

10. Where the patentee is the original and 
first inventor of that which is described in his 
patent as his invention, he has a right to treat 
as infringers all who make and sell substantial- 
ly the same thing, even though the infringing 
machine or structure may be an improvement 
on the patented one. 

11. Whenever it is set up in defence, that the 
respondent has substantially departed from an 
existing patented machine or structure, he must 
show, or it must appear, that the departure 
or difference is such as involves inventive gen- 
ius, and that the change is not within the scope 
of mere mechanical skill. 

12. Improvement of a patented invention is 
not in general an answer to the charge of in- 
fringement; and the defence that the article 
produced by the respondent is not as good as 
that of the complainant, is untenable and inad- 
missible, especially if it is shown to embody all 
the characteristics which distinguish the article 
alleged to be infringed. 

13. The prima facie presumption is, that a 
reissued patent has been properly surrendered 
and reissued; and that presumption will pre- 
vail in the absence of any controlling evidence 
to the contrary. 

14. Non-joinder of licensees in a bill for an 
infringement of a patent, constitutes no defence 
after the cause has been set down for final hear- 
ing. 

15. The two principal purposes of the specifi- 
cation of a patent are, to enable the public to 
know of what the patentee claims to be the in- 
ventor, and to enable the public to practise the 
invention when the patent has expired. 

16. The patentee in his specification, does not 
address himself to the uninformed, but to per- 
sons of skill in the art to which the invention 
appertains, and he is only required to use such 
full, clear, and exact terms in his description 
as will enable persons of this class to produce 
the thing he describes. 

[Cited in Flint v. Roberts, Case No. 4,875.] 

This was a bill in equity [by John G. Forbes, 
Robert Squiers, William M. Raymond, Wil- 
liam H. Forbes, and Burnett Forbes], pray- 
ing for an account and for an injunction 
against the corporation respondents, for an 
alleged infringement of certain letters-patent 
belonging to the complainants. Letters-pat- 
ent were granted to one Almond D. Fish, of 



New York, for a new and useful improve- 
ment in coffins. Title to the patent was sub- 
sequently acquired by John G. Forbes and 
Robert Squires, as assignees, and on the 6th 
of March, 1860, the same was surrendered 
and reissued to them as sucb assignees, for 
the term of fourteen years from the date 
of the original patent. The patentees were 
parties to the bill of complaint, and the 
other parties were made such because they 
claimed to hold certain local rights to make 
and vend the thing patented, either as as- 
signees or exclusive licensees, under the re- 
issued patent. The answer denied, in the 
first place, that the assignor of the last pat- 
entees was the original and first inventor of 
the improvement; and, secondly, that the 
respondents were in any way guilty of any 
infringement of the supposed invention. Sev- 
eral other defences were also set up by the 
respondents, which it becomes necessary to 
mention, as appertaining to the merits of the 
controversy. They contended that the orig- 
inal patent was not lawfully surrendered, 
and therefore that the reissued patent was 
illegal and void; also that the surrender of 
the original patent was made, and the re- 
issue procured, by the false and fraudulent 
representations of the last patentees; also 
that the commissioner of patents, under the 
circumstances disclosed in the pleadings and 
evidence, exceeded his authority in granting 
the reissue, because, as defendants contend- 
ed, it appeared that all of the assignees did 
not apply for the same; and also because it 
appeared on the face of the patent, that the 
reissue was not for the same invention as 
the original. It was also insisted that the 
description of the invention was not in such 
full, clear, and exact terms as would enable 
any person skilled in the art to which it ap- 
pertained to construct the patented article. 
Pending the suit, on the 17th of November, 
1862, the defendants filed a motion that the 
bill of complaint should be dismissed, al- 
leging for cause, that the letters-patent on 
which the suit was founded had been sur- 
rendered since the suit was commenced. The 
bill of complaint was filed on the 1st of Oc- 
tober, 1860; and the allegation of the motion 
was, that the complainants, on the 13th of 
November, 1862, surrendered the reissued 
patent described in the bill of complaint, 
and that the same was under that date again 
reissued. Leave was accordingly granted to 
both parties to take further testimony, not 
only as to the alleged surrender of the patent 
as specified in the motion to dismiss, but 
also in respect to the questions growing out 
of the prior surrender and reissue; and also 
in respect to the novelty of the invention. 
The motion to dismiss was argued at the 
same time with the merits of the contro- 
versy, but inasmuch as the question involved 
in it was preliminary in its nature, it was 
first considered by the court. 

The claims of complainants' patent were 
as follows; — 
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1st. The manufacturing of coffins of cast 
or raised metal, when made substantially 
In the form and manner above described, 
that is to say, corresponding nearly with 
the human form, and making the coffin in 
two parts, or shells, united by a flanch, sub- 
stantially as above set forth. 

2d. The manufacture of coffins of raised 
or cast metal, in two shells, each formed 
with recesses of greater or less depth, which 
shall respectively constitute a portion of the 
receptacle of the corpse, thus approximating 
the coffin more nearly in shape to that of 
the human body than could otherwise be 
done. 

The respondents claimed the right to man- 
ufacture under a patent of which the fol- 
lowing is a portion of the description of the 
specilication and the claims:— 

"The object of the present invention is to 
obtain all the advantages of a metallic 
burial-case, without the objections of ex- 
cessive weight, or expense, and at the same 
time combine the desiderata of beauty of 
form and additional strength. I effect these 
results by forming the burial-case at its 
ends, i. e. at the ends corresponding to the 
head and feet of the corpse, in ogee forms, 
or nearly so, and the main body, or lower 
pBrtion thereof, with overlapping ribs, for 
giving additional strength, by which means, 
as the ogee terminates, in its widest point, 
at the place occupied by the shoulders, the 
most room is obtained where the most room 
is required, without adding to the weight of 
the casket, or its expense, and this taken in 
connection with the strength imparted by 
the overlapping ribs, diminishes the weight 
at least twenty-five per cent from the square 
metallic burial-cases now commonly used." 
* "A. A. in the drawing, represents the main 
body, or lower portion of the burial-case, 
with overlapping ribs b. b., &c, as clearly 
shown in figure 3; by which construction it 
will be evident that both lightness and 
strength are secured. Both ends of the 
burial-case are constructed in ogee or cyma 
reversa curves cc-cc, the ogee terminating 
at its widest point where the shoulders de- 
mand the most room." 

"What I .claim in my invention, and de- 
sire to have secured to me by letters-patent, 
is, constructing a metallic burial-case with 
the ogee-shaped ends as described, whereby 
great reduction in weight, and economy in 
the manufacture is secured, and at the 
same time all tie space required, afforded." 

"Second, I also claim forming the metal- 
lic case, with the overlapping strengthening 
ribs, as described." 

This patent was granted to one A. 0. Bar- 
stow, April 19, 1859. 

T. A. Jenckes, for complainants. 

The fact that the reissued.patent of March, 
1860, is now in the possession of the com- 
plainants, and produced in court, is conclu- 
sive against the assertion that any surrender 



and further reissue of it was made during 
the pendency of this suit The presumption - 
in favor of the regularity of the maimer of 
procuring the original and reissued patents, 
is sufficient to sustain them in the absence 
of proof against them. As to the legality of 
the surrender the reissued patent is sufficient 
evidence. Stimpson v. "West Chester It. Co., 
4 How. [45 U. S.] 380; Battin v. Taggert, 17 
How. [58 U. S.] 74. The questions in this 
case are novelty of the invention and in- 
fringement. Except in mere external re- 
semblance, the mummy cases have no simi- 
larity whatever to the ITisk burial-case. The 
body is entirely in the part which corresponds 
to the common coffin; and the carved work 
representing a relief of the human body is- 
entirely upon the lid. They are not made, in 
two shells, but as a box with a lid, or rather 
with two lids or coverings. They are of 
wood, and not of metal. They are in many 
pieces, and not in two. They are pervious to« 
air. They are affected by heat and moisture. 
They furnish no suggestion of the mode of 
manufacturing a metallic coffin. The Fahn- 
estoek caveat cannot be set up against ans 
independent original inventor, who perfected 
his invention and obtained his patent, while 
his unsuccessful experiments were being 
made. Curt. Pat §§ 44, 45; Jones v. Pearse, 
Webst Pat. Cas. 124; Galloway v. Bleaden r 
Id. 521-526; Gayler v. Wilder, 10 How. [51 
IT. S.] 477. Besides, the idea of Fahnestock: 
did not conflict with Fisk's invention. 

W. Hayes and B. T. Eames, for respond- 
ents. 

A patent in order to be the foundation of" 
a judgment in an action at law, or of a 
decree in a suit in equity, must be in exist- 
ence at the time of such judgment or decree. 
Hoffitt v. Garr, 1 Black. [66 U. S.] 273. The* 
surrender of a patent pursuant to the act 
of congress of July 4, 1836 [5 Stat. 122], is, 
in judgment of law, a legal cancellation of 
the patent Moffitt v. Garr, 1 Black. [66 U- 
S.] 273. The complainants, Raymond & Co.. 
have no interest in the patent of March 6,. 
1860; the original patent of November 14, 
1848, having been surrendered with their 
consent Gibson v. Richards [Case No. 5,399]. 
The effect of a surrender of a patent is not 
dependent upon the fact of a subsequent 
reissue of the patent The act of congress 
authorizes a reissue only upon a surrender. 
The surrender must precede in point of time 
the reissue. Act Cong. July 4, 1S36, § 13 
[5 Stat 122]. There was nothing new in 
the idea of coffins being made of metal. This 
is admitted in the original and reissued 
patent The substitution of one material for 
another is not the subject of a patent 
Hotchkiss v. Greenwood, 11 How. [52 U. S.] 
24S. There was nothing new in dividing 
the coffin horizontally, in such a way that 
each part or shell should hold a portion of 
the human body. Coffins were so made by 
the Egyptians. A coffin of curvilinear form,. 
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having the least possible weight of metal 
{which must correspond in shape to the 
human form), could not be used if divided 
elsewhere than in the widest diameter. In 
other words, a human body could not be put 
in a case having an opening smaller than 
the body. But it is a practical necessity of 
the art of moulding, and practised as long 
as the art itself, to divide curvilinear cast, 
or raised metallic bodies, longitudinally, in 
the widest part, or diameter. A patent can- 
not be granted merely for a change of form. 
Sargent v. Lamed [Case No. 12,364]; Winans 
v. Denmead, 15 How. [56 U. S.] 341. Nor is 
there anything new in the combination or 
manufacture consisting of a cast or raised 
air-tight metallic case having a flanged joint 
in a plane, and having the least amount of 
metal requisite to contain the thing enclosed. 
Defendants* invention is not an infringement 
of complainants' patent The Barstow casket 
cannot be made by following the specifica- 
tions, claim, and drawings of the reissued 
patent, nor can the Fisk coffin be made by 
following the specifications, claim, and draw- 
ings of the Barstow patent. 

CLIFFORD, Circuit Justice. The evidence 
disclosed in the record does not show that 
the patent on which the suit was founded 
ever was surrendered and reissued after the 
bill of complaint was filed in the case. On 
the contrary, the proofs are full to the point 
that the application for surrender and reissue, 
bearing date on the 13th of November, 1S62, 
never was carried into full effect, but that 
the application was duly cancelled, and the 
papers relating to the same were accordingly 
returned to the applicants. The application 
for surrender and reissue was unquestionably 
made by the patentees at the time alleged 
In the motion; and it is also fully proved that 
the application was favorably received by 
the proper officers of the bureau, but it is 
equally clear that the proceedings were never 
entirely completed. Authority is given to the 
commissioner, upon the surrender to him of a 
patent, by reason of a defective or insuffi- 
cient description or specification, or by rea- 
son of the patentee claiming in his speci- 
fication, as his own invention, more than 
he had or shall have a right to claim as 
new, to K cause a new patent to be issued 
to the inventor, if the error arose by inad- 
vertence or mistake, and without any fraud- 
ulent or deceptive intention. [Act July 4, 
1836]; 5 Stat. 322. 

The surrender is, undoubtedly, as is con- 
tended by the respondents, the act of the 
party making the application; but it is a 
mistake to suppose that the application may 
not be withdrawn, under leave of the com- 
missioner, for good cause shown, at any time 
before the proceedings are fully completed 
and duly recorded. The reissued letters-pat- 
ent, as a general rule, have the effect to 
supersede the original patent, but a pending 
application for that purpose cannot receive 



any such construction, no matter how nearly 
the proceedings may have approached to a 
consummation, so long as they are not finally 
completed. Prior to the issuing of the new 
patent, what is called a surrender in the 
case, is in general nothing more than a pre- 
liminary offer to that effect, as the necessary 
means of obtaining a reissue ; and even 
when not* so intended in the outset, it may 
be subsequently so treated by the commis- 
sioner, at the request of the party applying 
for the reissue. Where bad faith is shown 
as an element of the case, a different con- 
clusion would doubtless follow; but the with- 
drawal of the application may be allowed 
by the commissioner for any reasonable 
cause, where there is no fraud practised to 
procure it, and where there is no prejudicial 
interference with the rights of third persons. 
Nothing of the kind appears in this case; but 
the proofs are full and satisfactory that the 
application was withdrawn and the surrender 
cancelled, and the money paid as duty, re- 
funded, for good and sufficient reasons, and 
with the knowledge and consent of the com- 
missioner. The result is, that the motion to 
dismiss must be overruled. 

The record shows that the complainants in- 
troduced the reissued letters-patent on which 
the suit is founded; and the universal rule fs, 
that the letters-patent when in regular form 
are prima facie evidence that the person 
therein designated as the inventer was the 
original and first inventor of what is there 
described as his invention. The statement of 
the specification is, that metallic coffins have 
heretofore been made of shapes corresponding 
to those which are usually constructed of 
wood, and the representation is, that in con- 
sequence of their great weight, and the diffi- 
culty of rendering them air-tight, and other 
objections, they have not been generally used. 
The principal purpose of the present inven- 
tion, it is said, is to obviate those objections. 
The structure of the coffin, as represented in 
the specification, is made to conform, as near- 
ly as may be, to that of the human body. 
The preferred mode of accomplishing this ob- 
ject is hy constructing the coffin of two shells, 
an upper and a lower one, of nearly the same 
depth, which are joined together in a hori- 
zontal line at or near the middle point In the 
height of the coffin. The intimation is given, 
however, that the place of juncture may be 
varied to suit the views of the manufacturer, 
but it is evident that no very considerable 
departure from the centre line can be made, 
without making it necessary to enlarge the 
the size, and consequently to increase the 
weight of the structure, which, instead of 
promoting, would defeat one of the purposes 
of the inventor, as represented in the spec- 
ification. The object of the inventor in that 
behalf is to dispense with all unnecessary 
weight of metal.. His statement is, that the 
two shells are more or less curvilinear in all 
their parts, and that they may be made as 
thin as the running of the metal will allow, 
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-and still leave them sufficient strength to re- 
sist any pressure to which they may be sub- 
jected. 

Granting that to be so, still, unless the two 
shells are of nearly equal depth, the recep- 
tacle must be larger than the corpse, else 
there will be difficulty either in depositing 
the body in the lower shell, or in joining the 
two shells together, as the one or the other 
•contains the greater portion of the depth. 
Some variation undoubtedly may be made 
without any departure from the other condi- 
tions of the specification, but the better opin- 
ion is that the juncture was, as represented, 
intended to be substantially at or near the 
middle line of the structure. The claims of 
the patent are two, and their true construc- 
tion leads to the same conclusion in regard 
to the form and structure of the patented in- 
vention. (Here the court recited the claims 
.above given.) 

The upper as well as lower shell consti- 
tutes a portion of the receptacle, and in that 
manner the coffin is approximated more near- 
ly to the human body than could otherwise 
"be done, which also shows that the juncture 
of the two shells must not vary so much 
from the centre line of the structure as to 
render it inconvenient to place the corpse 
in the intended receptacle, or to create the 
necessity for enlarging the structure. 

The complainants having introduced the 
reissued patent, the burden of proof is upon 
the respondents to show that the assignor of 
the complainants was not the original and 
first inventor of the improvement Stimpson 
-v. West Chester R. Co., 4 How. [45 U. S.] 380; 
Battin v. Taggert, 17 How. [5S U. S.] 74. 
The respondents admit that the burden is 
upon them, on this branch of the case, and 
refer to the evidence in the record to over- 
come the prima facie case of the complain- 
ants. They refer to the mummy-cases in evi- 
dence, proved to have come from the cata- 
combs of Egypt, and insist that those models, 
if such they may be called, are of a character 
to supersede the invention described in the 
frill of complaint. But it is manifest that the 
proposition cannot be sustained for several 
reasons, some of which will be mentioned and 
briefly explained. 

First, the structure is of sycamore wood, 
.and not of cast or raised metal, as described 
in the complainants' patent 

Secondly, the testimony clearly shows that 
the ancient structure, although it has two 
.parts, corresponds much more nearly to the 
ordinary wood coffin of the present day than 
to the patented invention under consideration. 
The lower part is obviously the receptacle for 
-the corpse, and the upper part is nothing 
more than an elaborately carved lid or cover. 
The depth of the lower part is nine or ten 
inches, whereas the depth of the upper part, 
even including the carved or raised *work, is 
at most not more than four inches, and at 
some points is much less. Although the struc- 
ture has an upper and a lower part, still it 



is hardly correct to say that it is formed of 
two shells, for the reason that the lid or 
cover is in several parts; and also for the 
reason already given, that the upper part is 
much more fitly designated as a carved lid or 
cover than as a shell, to which it bears little 
or no resemblance. All of the carved work is 
upon the upper part, which is made to repre- 
sent a relief of the human body, and it is 
quite evident that the unusual depth of the 
part was designed as the foundation for the 
carved work which it contains, and not as 
having any necessary connection with the or- 
dinary purpose of a burial-case beyond that 
of a lid or cover of usual depth. The burial- 
case exhibited as a sample of those taken 
from the catacombs is not only made of 
wood, and not of metal, but it is not in two 
parts only, as is the invention of the com- 
plainants, but in many parts, and unlike that 
of the complainants, is pervious to air, and is 
liable to be affected both by heat and mois- 
ture. The characteristics of the invention of 
the complainants are widely different They 
may be stated as follows: First, that the 
structure is composed of two shells, which, 
when joined together in the manner describ- 
ed, form a receptacle for the human body; 
second, that each of the shells encloses a part 
of the body; third, that the shells are united 
by a flange and screws, making the seam air- . 
tight the whole length; fourth, that the two 
shells as a whole approximate to the form of 
the human body, and that the line of their 
juncture is nearly at the line of the greatest 
diameter of the body; fifth, that the structure 
will have sufficient strength to resist any pres- 
sure to which it may be subjected, and yet 
require less weight of metal than metallic cof- 
fins heretofore known and used; sixth, that 
it is perfectly air-tight, and not affected by 
changes of heat or moisture, and consequent- 
ly is capable of preserving the human body 
from decomposition for a long time. Such 
are the principal characteristics claimed for 
the invention; and if it be true that they are 
not all fully realized by it, still it may well 
be affirmed that, when properly constructed, 
the invention tends strongly to their accom- 
plishment. 

The caveat and application for a patent 
of A. K. Fahnestock, offered in evidence 
by the respondents, were not set up in the 
answer as corresponding inventions to su- 
persede the patent of complainants; but on 
the 24th of November, 1862, leave was 
granted by the court to take testimony upon 
that subject Doubts are entertained wheth- 
er the evidence is properly in the case, 
as no corresponding amendment has been 
made in the answer; but it is unnecessary 
to place the decision upon that ground, as 
it is clear that that evidence, if admissible, 
is wholly insufficient to establish any such 
defence, because it shows that the caveator 
and applicant never made any such inven- 
tion. He, in fact, made no invention, and 
what he attempted to make was substan- 
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tially unlike that of the complainants. What 
he attempted to make was a cast-iron case 
without any bottom, to he let down over 
an ordinary coffin after the latter was de- 
posited in the grave. Stress is laid upon 
the fact that the caveator said that it might 
be used for a common coffin; but that ex- 
pression must be taken in connection with 
the statement that it was to contain and 
enclose a common coffin, and to supply the 
place of a rough coffin, and become a substi- 
tute for a brick or stone vault. The ap- 
plicant himself states in his deposition, that 
the invention was to take the place of a 
rough coffin or brick vault, for the preserva- 
tion of the remains of human bodies; and 
although there are some statements in the 
deposition indicating an intention to give 
the supposed invention a wider range, still 
it is evident that it cannot in any point of 
view be regarded as of a character to sup- 
port this branch of the defence. 

A particular examination of theother device 
introduced by the respondents, as evidence to 
supersede the patent of the complainants is 
unnecessary* as it is quite obvious that it 
cannot have any such effect The conclu- 
sion is, that the assignor of the complainants 
is the original and first inventor of the im- 
provement described in the reissued patent. 

The next issue in the pleadings is that of 
infringement; and upon that question the 
burden of proof is upon the complainants. 
The respondents admit, that they have been 
and are manufacturing and selling burial- 
caskets, constructed according to letters-pat- 
ent granted to Amos G. Barstow, bearing 
date on the 19th of April, 1859; but they 
deny that the burial-caskets so manufac- 
tured and sold by them constitute any in- 
fringement of the reissued patent of the com- 
plainants, which is one of the most impor- 
tant questions in the case. The opinion is 
expressed by experts of skill and experience, 
that the structure of the respondents is sub- 
stantially the same manufacture as that de- 
scribed and claimed in the reissued patent 
on which the suit is founded. The reasons 
assigned for this opinion are in substance 
and effect as follows: that the one as much 
as the other is made of metal; that in both 
the coffin is composed of two shells, an up- 
per and a lower one, which meet at a longi- 
tudinal point; that in the one as well as in 
the other the respective shells constitute a 
portion of the receptacle of the body w T hich 
is or is to be contained partly in one shell 
and partly in the other, and that in both, the 
adjacent edges or rims of the respective 
shells have flanges iipon them, which are con- 
nected together by screws, so that a tight 
joint can be made at the seam. They also 
testify, that in both the structures, the two 
shells are smaller as they recede from their 
line of juncture, and that they are rounded 
at the angles, so as to approximate more or 
less to the form of the cross-section of the 
body they are designed to contain, and are 



also made smaller at the ends than towards, 
the middle, so as also to approximate inoro 
or less to the longitudinal form of the body, 
and to be of less weight than they would be 
without such approximation. The witnesses 
show, undoubtedly, that the coffin particular- 
ly described and represented in the reissued 
patent of the complainants, approximates 
more nearly to the form of the human body 
than the structure manufactured and sold by 
the respondents, but the weight of the tes- 
timony clearly shows that the difference be- 
tween the two in that behalf is not a sub- 
stantial one, but only a matter of degree. 
Where the patentee is the original inventor 
of that which is described in his patent as 
his invention, he has the right to treat as 
infringers all who make and sell substantial- 
ly the same thing, even though the infringing 
machine or structure may be an improvement 
on the one patented. McCormick v. Talcott,. 
20 How. [61 U. S.] 405. " Whenever the de- 
fence set up is that respondent has substan- 
tially departed from an existing machine 
or structure, so as to avoid the consequences 
of an infringement, he must show or it must 
appear that the departure is such as involves 
invention, and not mere mechanical skill. 
There must be mfnd and inventive genius 
involved in it, and not the mere skill of 
the workman. An improvement of the pat- 
ented invention of another is not in general 
a sufficient answer to such a charge; and the 
defence that the article produced is not as 
good as the patented article is equally un- 
tenable and inadmissible, especially if it ap- 
pear that it embodies all the peculiarities or 
characteristics which distinguish the article 
alleged to be infringed. The article manu- 
factured and sold by the respondents, it is 
said, is stronger, more spacious, more cum- 
brous, and more expensive than that pro- 
duced by the complainants; but the weight 
of the evidence shows that it embraces all 
of the principal characteristics claimed in the 
complainants' patent, and is, therefore, an 
infringement. The attempt is also made by 
the respondents to maintain the proposition 
that the original patent was improperly sur- 
rendered, and that the reissued patent on 
which the suit is founded was procured by 
the false and fraudulent representations of 
the present patentees; but the proposition is 
not supported by the evidence, and therefore 
cannot be sustained. The prima facie pre- 
sumption is against the proposition, and of 
course that presumption must prevail in the 
absence of any controlling evidence in the 
case. 

The validity of the reissued patent is also 
assailed upon the ground that the commis- 
sioner exceeded his jurisdiction in accepting 
the surrender and granting the reissue. The 
suggestions in support of the proposition" are, 
that all of the assignees did not apply for the 
rew patent, and that it appears on the face 
of the specification and claim that it is not 
for the same invention as that described in 
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the original patent The first suggestion is 
entitled to no weight, as the whole title, as 
shown in the pleadings, was in the applicants. 
Nonjoinder of licensees constitutes no de- 
fence for an infringer at this stage of the 
litigation. The assignees may tender a sur- 
render and apply for a reissue of the patent; 
and there is nothing in the pleadings in 
this case to show that there was any irregu- 
larity in the proceedings. 

The second suggestion is also untenable, 
because wholly unfounded in law and fact. 
The reissued patent is for the same invention 
as that described in the original specifica- 
tion. An extended examination of this propo- 
sition is unnecessary, as it appears, upon a 
comparison of the specifications in question, 
that the essential parts of the description in 
each are substantially in the same language. 

The remaining objection is that the descrip- 
tion of the invention is not set forth in the 
patent, in such full, clear, and exact terms, 
as to enable any one skilled in the art to 
which it appertains, to construct the pat- 
ented invention. The settled rule of con- 
struction in this country is, that the patent 
and specification are to be construed together 
In order to ascertain the subject-matter of 
the invention. Curt Pat §§ 121, 155; Whit- 
temore v. Cutter [Case No. 17,600] ; Hogg v. 
Emerson, 6 How. [47 U. S.] 479. The draw- 
ings also annexed to a specification, in com- 
pliance with the statute, are held to form a 
part of it, and are in like manner to be re- 
garded in the construction of the whole in- 
strument Earle v. Sawyer [Case No. 4,247]. 

.The specifications are required for two 
principal purposes: First, to inform the pub- 
lic what the thing is, of which the patentee 
claims to be the inventor; and, secondly, to 
enable the public, after the expiration of the 
patent, to praptise the invention from the 
specification, as therein described. Whether 
the patentee has described the subject-mat- 
ter, or what he claims to have invented, so 
as to enable the public to know what his 
claim is, is in general a question of law for 
the court on the construction of the patent 
Curt Pat § 130, p. 130. 

But whether he has described the invention 
in such full, clear and exact terms as to 
enable the public to practise it from the speci- 
fication, is in general a question of fact to 
be^ determined in common-law cases by a 
jury. The act of congress does not require 
the patentee to address himself to the unin- . 
formed upon the particular subject, but al- 
lows him to speak to persons of competent 
skill in the art; and it only requires him to 
use such full, clear, and exact terms, as 
will enable that class of persons to reproduce 
the thing described, from the description 
given in the specification. Testing the case 
by that rule, it is clear that the objection 
under consideration cannot be sustained, and 
it is accordingly overruled. 

The complainants are entitled to an ac- 
count 
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FORBES v. GRACEY et al. 

[Trans. Rec. U. S. Sup. Ct Oct Term, 1S76, 
p. 11,967.] 

Circuit Court, D. Nevada. April 26, 1877.1 

Taxation — Right op State to Tax Ores Ex- 
tracted from Mining Claims— Injunction bz 
Stockholder in Corporation— Parties. 
[1. One stockholder in a corporation can 
maintain a suit, for the benefit of all, to en- 
join the collection of illegal taxes, when the 
hoard of trustees refuse to do so.] 

[2. It is unnecessary, in such a suit, to make 
all the stockholders, or even the directors, par- 
ties. It is proper, however, to join as defend- 
ants, with the taxing officers, the superintend- 
ents of the corporation, who, it is alleged, will 
pay the tax unless restrained.] 

[3. The stockholder has no adequate remedy 
at law in such a case for, although the corpo- 
ration itself might maintain an action to re*, 
cover the tax after it is paid, or to replevin 
property distrained by the tax collector, the 
stockholder has no such title as would enable 
him to do so, and the very gist of his com- 
plaint is that the corporation refuses to use its 
legal remedies.] 

[4. Ores extracted from mining claims imme- 
diately become subject to state taxation, for, 
although the legal title to the land is still in the 
United States, the property in the ore is in the 
miner, and the tax is in no sense a tax upon 
property of the United States.] 

[See note at end of case.] 

[5. Ores extracted from mines within a state, 
and there reduced, have a situs in the state for 
the purpose of taxation, although they are 
mined by a corporation of another state; and 
where the rate of annual taxation is fixed, and 
the tax levied at the beginning of the fiscal 
year, it is immaterial that, under the tax laws 
(Act Nev. Feb. 1871), the assessment or valua- 
tion for taxation of the ores mined in each 
quarter is made at the end of the quarter, and 
after the proceeds of the ore have been " car- 
ried out of the state.] 

[See note at end of case.] 

EDCLLYER, Distinct Judge. % This is a 
motion made on behalf of the" complainant 
[Charles Forbes] for an interlocutory injunc- 
tion restraining the defendant [Thomas] 
Gracey from collecting and the other defend- 
ants [the California Mining Company, John 
AV. Mackay, and James G. Fair] from paying 
the tax laid upon the proceeds of the Cali- 
fornia mine for the quarter ending June 30, 
1876. The motion was made upon the bill, 
and the defendant Gracey shows cause 
against it by a demurrer and an affidavit 
touching the equities of the bill. The bill 
alleges that the complainant is an alien and 
a stockholder in the California Company; 
that that company is a corporation organized 
under the laws of California, and that Mac- 
kay and Fair are citizens of Nevada; that 
said corporation is in possession of the "Cal- 
ifornia Mine," but has never purchased it, 
and the title is still in the United States. It 
then refers to the compact in the Nevada 
enabling act not to tax or interfere with the 
disposition of the public lands, and quotes 
at length the law of Nevada taxing the net 

i [Affirmed in 94 U. S. 762.] : 
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proceeds of mines. It states that the de- 
fendant Gracey is assessor of Storey county, 
and has assessed the ores taken from said 
mine against the said company for the sec- 
ond quarter of 1876 and a tax upon them of 
§72,852.03; that he has demanded and still 
is demanding from the defendants, Mackay 
& Fair, superintendents of said company and 
its agents at Virginia City, the said tax, and 
that said Gracey "has" threatened and still 
threatens and is about and will, unless re- 
strained, seize property of said company 
and sell it to satisfy the tax; that the tax is 
one collected every three months, and is a 
continuing grievance; that the defendant 
Gracey is irresponsible for the amount of 
any one quarterly tax, and his bond is for 
only $40,000; that the Nevada tax law un- 
justly discriminates against the mines; that 
the tax and assessment are invalid and ille- 
gal, because at the time the assessment was 
made the yield of the mine had not then 
become "proceeds** and because the yield for 
that quarter, at the time the assessment was 
made was not within the state of Nevada, 
but had been exported therefrom ; that 
Mackay and Fair are about to and will pay 
the said tax unless restrained. The bill next 
alleges the notice given by complainant to 
the corporation of his interest as a stock- 
holder of the tax and its illegality, and his 
demand that the corporation institute suit to 
test its validity, and his protest against the 
payment of the tax, and the refusal of the 
corporation to comply; that he sues for oth- 
er stockholders who shall, in due time, come 
in, and he is entirely remediless, except in a 
court of equity. 

The demurrer is upon several grounds; 
those urged being that the complainant has a 
complete and adequate remedy at law, and 
there is a total want of equity in the bill; 
that there is .a nonjoinder of necessary par- 
ties plaintiff, because all the stockholders 
should have been joined; that there is a de- 
fect of parties defendant, because the direct- 
ors should have been made defendants and 
Mackay and Fair should not have been. 

Upon the argument the point was made 
that a stockholder cannot maintain a suit of 
this kind, although the rights of the corpo- 
ration are involved and the board of trustees 
refuse or decline to take the proper steps to 
assert them. But this point is settled au- 
thoritatively in favor of the right of the 
stockholder to sue, under the circumstances 
mentioned, by our supreme court Dodge v. 
Woolsey, 18 How. [59 U. S.] 331; Davenport 
v. Dows, IS Wall. [85 U. S.] 626. And see 
Huntington v. Central Pac. R. Co. [Case No. 
6,911]. Aoid, while the corporation must be 
made a party to the bill, it is held unneces- 
sary to make the directors parties in such 
suit when no relief is prayed against them. 
Heath v. Erie Ry. Co. [Id. 6,306], and cases 
there cited; Davenport v. Dows, supra. So 
it seems equally well settled that the suit 
can be- maintained without making all the 



other stockholders parties, at least if the suit 
is brought by one for the benefit of all. It is 
no longer doubted, says our supreme court, 
in Dodge v. Woolsey, "either in England or 
the United States, that courts of equity 
have a jurisdiction over corporations at the 
instance of one or more of their members." 
Winch v. Birkenhead, L. & C. J. Ry. Co., 13 
Eng. Law & Eq. 506. Mackay and Fair are 
alleged to be the agents of the corporation of 
whom payment of the tax has been demand- 
ed, and about to pay the alleged illegal tax, 
unless restrained. Under these circumstances 
they seem to me to be proper, though, per- 
haps, not indispensable parties to the bill. I 
consider none of the objections made to the 
parties in the bill well taken. 

The next point raised by the demurrer is 
that the complainant has an adequate rem- 
edy at law, and that there is no fact stated 
in the bill authorizing the interposition of a 
court of equity. It is admitted that the ille- 
gality of the tax and the threatened sale of 
property for its payment constitute, of them- 
selves alone, no ground for such interposi- 
tion. The rule is that "there must be some 
special circumstances attending a threatened 
injury of this kind distinguishing it from a 
common trespass, and bringing the case un- 
der some recognized head of equity jurisdic- 
tion before the preventive remedy of injunc- 
tion can be invoked." Dows v. Chicago, 11 
Wall. [78 U. S.] 108. The "special circum- 
stances," which give a court of equity juris- 
diction, may be such as require the aid of 
the court by injunction to prevent or remove 
a cloud on complainant's title, to prevent a 
multiplicity of suits, "or to prevent any inju- 
rious act by a public officer for which the 
law gives no adequate redress." Carroll v. 
Safford, 3 How. [44 U. S.] 459; Dow v. Chi- 
cago, supra; Huntington v. Central Pac. R. 
Co., supra. Does the law furnish this com- 
plainant with adequate redress for the injury 
which he sets out in his bill? As this case 
is now presented upon bill and demurrer, it 
appears, for the purposes of a decision on 
this point, that the defendant corporation is 
about to pay, and will pay unless restrained, 
an illegal tax, and that the corporation re- 
fuses to bring any suit or take any steps to 
test the validity of the tax or resist its collec- 
tion. It may, then, be granted that the cor- 
poration itself, in case it saw fit to proceed, 
would have complete legal redress, either by 
paying the tax under protest and suing to 
recover it, or by an action of trespass or re- 
plevin against the officer seizing property to 
satisfy it without granting that this com- 
plainant has any such legal redress within 
his reach. For the very gist of his com- 
plaint and the main ground upon which he 
stands in a court of equity is that the corpo- 
ration is about to pay the illegal tax, and re- 
fuses to use its legal remedies; and nothing 
can be clearer than that the stockholder has 
no such direct legal interest in or right to 
the property of his corporation as enables 
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•him to sue in a court of law for an injury to 
that property. The legal right to the prop- 
erty taxed is in the corporation, and accord- 
ing to all legal rules an action for an injury 
to that right must be brought by the corpo- 
ration. Where, then, is the stockholder's le- 
gal redress? He himself cannot sue to en- 
force the rights of the corporation without 
making it a party defendant, so that it may 
be bound by the judgment Davenport v. 
Dows, supra. So, too, ordinarily in a suit 
like this, all the other stockholders must be 
made defendants, or the suit be brought, as 
in this case, for their benefit The case is 
one of equitable cognizance in every aspect 
It has been held that where the state laws 
made no provision for suit against the state, 
and a portion of the tax, when collected* was 
paid into the state treasury, the plaintiff was 
left without any adequate relief at law, and 
might enjoin the illegal tax. First Nat Bank 
v. Douglas Co. [Case No. 4,799]. The state 
of Nevada has no law authorizing suits 
against it, and its portion of the taxes when 
collected is paid into the county treasury for 
the use and benefit of the fetate, and is paid 
over to the state treasurer whenever that of- 
ficer and the comptroller order it to be done. 
2 Comp. Laws Nev. pp. 209, 213, 219. If it 
should be admitted that the stockholder can 
sue either the trustees or the corporation at 
law for the misappropriation of the corpo- 
rate funds to the payment of an illegal tax, 
then every other stockholder can sue, and 
this leads directly to a multiplicity of suits. 

Upon this question I am of opinion that the 
bill in this case does state the special cir- 
cumstances which bring the complainant's 
case within the recognized heads of equity 
jurisdiction, taking it for granted that the 
tax is illegal, as the bill states. 

The remaining points are to the merits of 
tne case made by the bill. The first one is, 
whether the tax upon the proceeds of the 
mine— the mine being a part of the public do- 
main—is a tax upon the mine itself, so far as 
to be a violation of the compact contained in 
section 4 of the Nevada enabling act, "that 
no taxes shall be imposed by said state on 
lands or property therein belonging to the 
United States," or an interference with the 
power of congress to dispose of and make all 
needful rules and regulations respecting the 
territory or other property belonging to the 
United States. Numerous authorities were 
cited by the complainants, establishing be- 
yond all question that congress has the en- 
tire control of the public lands; that it may 
sell or give them away; that so long as the 
United States remains the owner they can- 
not be taxed by the state; that when the 
lands have been sold or donated, and the cer- 
tificate of entry of the land officer has been 
given, the government holds the naked legal 
fee in trust for the purchaser, who then has 
the equitable title, and the lands are then, 
and not before, subject to state taxation, al- 
though the patent has not issued. Wither- 



spoon v. Duncan, 4 Wall. [71 U. S.] 210. A 
very forcible argument has been made by 
complainant's counsel against the power of 
a state to tax— as is done in California and 
Nevada— the value of improvements on or of 
possessory rights to the public lands witbin 
the state. In the view I have taken of this 
case, however; I do not find it necessary to 
decide that question. She tax complained of 
in this case is not nominally a tax on the im- 
provements or possessory right but a tax 
on the proceeds of the mine, or, in the lan- 
guage of the statute, "on the ores and min- 
eral-bearing material of whatever character" 
extracted from the mine. These ores are as- 
sessed quarterly, in the mode provided by 
statute. Such a tax, it is agreed, is in effect 
a tax on the mine, which is the property of 
the United States, just as a license tax on 
the importer was held to be a tax: on imports. 
Brown v. Maryland, 12 Wheat [25 U. S.] 419. 
Courts, it is said, should and will look 
through names and forms to the substance 
and reality; and hence, if this burden does 
really fall upon the mine, it is none the less 
illegal because levied in the name of a tax 
on the ores extracted. All this must be con- 
ceded. But the state is only prohibited from 
taxing the lands or other property of the 
United States, so that if it be found that the 
United States has in fact parted with all its 
interest in the ores taxed, this case is taken 
out of the rule laid down in Brown v. Mary- 
land. 

The policy of congress touching the public 
mineral lands as found in its legislation, is, 
in some important respects, different from 
that touching other public lands, and to my 
mind has an important bearing on the main 
questions involved in this case. This differ- 
ence in policy springs from the diversity in 
the two species of property. The beneficial 
occupation and enjoyment of mineral land 
requires the destruction of the estate— the 
taking away of all there is in it of value. 
Agricultural land, on the contrary, in the 
course of proper husbandry, increases in 
value with time and its profitable use and 
enjoyment A moment's inspection of the 
mining laws will show that congress, while 
retaining the naked legal title In the United 
States, has in fact parted with all that is 
valuable in the mines. By section 2322 of 
the Revised Statutes of the United States, it 
is provided that "the locators of all mining 
locations * * * ' on any mineral vein, 
lode, or ledge situated on the public domain, 
their heirs and assigns, * * * so long 
as they comply with the laws of the United 
States, and with state, territorial, and local 
regulations not in conflict with the laws of 
the United States governing their possessory 
title, shall have the exclusive right of posses- 
sion and enjoyment of all the surface includ- 
ed within the lines of their location, and of 
all veins, lodes, and ledges throughout their 
entire depth, the top or apex of which lies 
inside of such surface lines," etc* And by 
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section 2324, upon the failure of any one of 
several co-owners to contribute his propor- 
tion of the required expenditures, after no- 
tice published, "his interest in the claim 
shall become the property of his co-owners.'* 
And in section 2332, liens which have at- 
tached to a placer claim before patent are 
not to be impaired by the issue of the patent 
The practical effect of this legislation is to 
confer on the mining locator and his assigns 
something more than a pre-emption right 
The locator acquires under it an exclusive 
right of possession, which he can transmit 
to his heirs and assigns, and this possession 
continues so long as the laws are complied 
with. His "possessory title" is recognized, 
and the state laws regulating it also, if not 
in conflict with the laws of the United 
States. In short, under this law the locator 
has a valuable possession of and property 
in the mine, and may lawfully take out and 
appropriate all the valuable ores and min- 
eral therein; that is to say, all there is of 
value in the estate. What more would a 
patent secure to him? Practically nothing. 
Indeed, it is common knowledge in this 
state that the right secured by the locator 
under this law is regarded as of about equal 
dignity with a patent, and, in some instan- 
ces, as the preferable title to a mine. It 
seems to me indubitable that the ore ex- 
tracted by a locator or his assigns is his prop- 
erty, as absolutely as if the government had 
clothed him with a perfect legal title to the 
mine; and it is impossible for me to see how 
a tax on this ore so granted to the miner 
is a tax on the lands or property of the 
United States. In McCullough v. Maryland, 
4 Wheat. [17 U. S.] 415-136, the supreme 
court, while holding a tax on the operations 
of the bank unconstitutional, said that the 
opinion did "not extend to a tax paid by the 
real property of the bank in common with 
the other real property within the state, nor 
to a tax imposed on the interest which the 
citizens of Maryland held in the institution." 
I cannot perceive that a tax upon the real 
property of the bank would not as nearly be 
a tax on its operations as a tax on the pro- 
ceeds of a mine. The proceeds, being the 
property of the miner, is a tax on the mine. 
So in the Railway Tax Cases, 15 Wall. [82 
U. S.] 232, although it was held that a tax 
of so much per ton on freight carried from 
one state to another was a tax upon trans- 
portation, and therefore a regulation of com- 
merce forbidden by the constitution, yet it 
was laid down "that the gross receipts of 
railroad or canal companies, after they have 
reached the treasury of the carriers, -enough 
they may have been derived in part from 
the transportation of freight between states," 
had become subject to legitimate taxation. 
It was submitted, too, that this tax would 
ultimately increase the cost of transporta- 
tion. Is this tax on the proceeds of the 
mine any more a tax on the mine than a tax 
on a railroad car or on the gross receipts is 



a tax on transportation? I think not Yet 
both, in some degree, perhaps, approach tax- 
ation admitted to be unlawful. If, then, I 
have rightly conceived the import and effect 
of the mining law, and it does operate as a 
virtual transfer to the locator of the entire 
property in the ores extracted, it must fol- 
low that a tax on those ores is neither a 
tax on the property or lands of the United 
States nor any interference unwarrantably 
with the disposition of the public lands, and 
that the complainant's objection to it is not 
a valid one. 

It is next to be determined whether the 
property taxed was within the jurisdiction 
of the state when it was taxed. The bill 
states "that at the time said tax assessment 
was made, the yield of said California mine 
for the said second tax quarter of the year 
1S76 was not within the state of Nevada, but 
had been exported therefrom, nor was the 
owner of such yield, to wit, the California 
Mining Company, then within the state of 
Nevada, or then or ever a citizen thereof, or 
a resident therein. This is not denied, but 
the answer to it^s that the property taxed, 
though out of the state at the time of the 
assessment, was within it when the tax was 
levied. The course of taxation of this spe- 
cies of property is as follows: By the gen- 
eral revenue law an annual ad valorem tax 
of 125 cents upon each 100 dollars value of 
taxable property is levied for state purposes 
upon the "assessed value" of all "taxable 
property in this state," including the pro- 
ceeds of mines and mining claims. 2 Comp. 
Laws, § 3125. The manner of assessing the 
proceeds of mines is as follows: It is the 
duty of county assessors to compare and 
complete quarterly, on or before the second 
Monday in February, May, August, and No- 
vember in each year, a tax list or assess- 
ment roll of the proceeds of mines "in their 
respective counties for the preceding quar- 
ter." The assessment is made upon ores ex- 
tracted and reduced or sold during the quar- 
ter pi*eceding the assessment The value of 
the ore is ascertained by deducting from the 
gross yield or value of the total number of 
tons extracted and reduced or sold during 
the quarter the cost of extracting, transport- 
ing, and reducing or selling the ore. Act 
Feb., 1871; 2 Comp. Laws, p. 225. By sec^ 
tion 6 of this act of 1871, it is provided that 
"every tax levied under the authority of the 
act shall be a lien on the mine from which 
the ores are extracted, which shall attach on 
the first days of January, April, July, and 
October of each year. The facts may be 
stated thus: During the quarter ending June 
30, 1876, as shown by its own statement, the 
net yield or value of the ores extracted by 
the California Mining Company for that 
quarter was $3,736,000.46. The assessment 
was made upon this valuation, but made 
after the expiration of the quarter, and after 
the bullion obtained by the reduction of the 
ores had been exported beyond the state. 
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The ores taxed are taken out and reduced 
in this state during the quarter.. The Cali- 
fornia Mining Company is a non-resident 

Under these circumstances, is the tax on 
the proceeds legal? Was the property taxed 
so, within the jurisdiction of the state during 
the fiscal year, as to be a proper subject of 
taxation? For if it was, the power of the 
state as to mode, form, and extent of taxa- 
tion is unlimited unless restrained by pro- 
visions of the constitution of the United 
States. State Tax on Foreign-Held Bonds, 
15 Wall. [S2 U. S.] 300. State taxation may 
touch property within its jurisdiction in 
every shape— in its natural condition, in its 
manufactured form, and in its various trans- 
mutations. Id. "The protection of the 
government," says Mr. Cooley, "being the 
consideration for which taxes are demand- 
ed, all parties who receive or are entitled to 
that protection may be called upon to ren- 
der the equivalent But a personal tax can- 
not be assessed against a non-resident, nei- 
ther can the property of a non-resident be 
taxed unless it has an actual situs within 
the state, so as to be under the protection of 
its laws." Cooley, Tax'n, 14. For some 
purposes personal property is said to have 
no situs, and, in the absence of positive law 
in the place of its location, its transfer is 
regulated by the law of the domicil of the 
owner. Story, Conn. Laws, § 383. But for 
the purpose of taxation it may have an 
actual situs district from the domicil of the 
-owner. People v. Commissioners of Taxes, 
23 N. X. 224. In the case of ores extracted 
by the California Company it seems to me 
clear that there is a time during the quarter 
for which they are taxed when they have an 
actual situs in this state for the purpose of 
taxation. That is during the time, after 
they are taken out of the mine, that they 
are undergoing the process of reduction, and 
until, at least, the bullion produced by such 
reduction is carried out of the state. As a 
subject for taxation they have no other 
situation. During that period they are pro- 
tected in Nevada, and may be taxed and reg- 
ulated by that state. This being so, is it in- 
dispensable that the bullion obtained from 
the ores taxed should be within the state at 
the time the assessment roll was made up? 
The complainant insists that it is, but the 
defendant Gracey says that it is sufficient 
If the property taxed is within the jurisdic- 
tion of the state at the time of the levy of 
the tax. By the revenue law of Nevada it 
is provided that an annual tax "is hereby 
levied and directed to be collected and paid." 
Boards of county commissioners are author- 
ized to levy a tax for county purposes each 
,year. As the word is used in this revenue 
law, the levy of a tax seems to be nothing 
more than a declaration by the legislature 
-or the board of commissioners of the amount 
of tax which shall be assessed and collected 
for a given year. Strictly, however, a levy 
is the raising of a tax, and includes its as- 



sessment, collection, and paying over. If 
the levy of the tax does bind property, it is 
immaterial, for the purposes of this case, 
whether it takes effect on the first day of 
January, which is the first day of the fiscal 
year, or on the first day of April, as seems 
to be the judgment of the supreme court of 
Nevada, because that is the day when the 
lien for taxes attaches each year (State v. 
Eastabrook, 3 Nev. 173), or on the first day 
of each quarter, as to the proceeds of mines; 
for, in either case, the levy of*the tax now in 
question, in the sense of the Nevada. revenue 
law, was made before the property taxed 
was removed from the state and county. 
But be this as it may, I am constrained to 
uphold the validity of the tax and of its 
assessment for the following among other 
considerations: The provision of the, legis- 
lature levying and fixing the rate of the 
tax, the assessment of property on which the 
tax is imposed, its collection and payment 
over to the treasurer, are all a part of one 
thing, directed to the accomplishment of one 
object— which is raising revenue for each 
fiscal year. The property taxed must be 
within the jurisdiction of the state during 
the fiscal year, it is true; but it is not, it 
seems to me, essential that it should be so 
situate at every stage of raising the tax. 
The property once where the state has a 
right to tax it for any .given year or quarter, 
I cannot see that the power of the state to 
tax necessarily depends upon the length of 
time it remains there. The right to tax 
having attached, the state must be the judge 
of the mode to be employed for its taxation; 
with that the courts have nothing to dp. 
"It is not for us," says the supreme court of 
the United States, "to suggest in any case 
that a more equitable mode of assessment or 
rate of taxation might be adopted than the 
one prescribed by the legislature of the 
state; our only concern is with the validity 
of the tax; all else lies beyond the domain 
of our jurisdiction." Delaware Railroad 
Tax, 18 Wall. [85 U. S.J 206-231. 

The objections to this assessment seem to 
me to be to the mode rather than to the right 
of assessing. Whether the assessor shall 
attend each day at the mine and assess the 
ores as they reach the surface, or follow 
them to the reduction works and there as- 
sess their value, or shall wait, as prescribed 
by the existing law, until the expiration of 
the quarter, and then assess the value from 
sworn returns made to him by the officers of 
the company having the necessary knowl- 
edge of the facts, are but different modes 
of ascertaining the value of the property 
subject to taxation during the quarter for 
which it is so assessed. If the assessment 
were laying the tax it would be difficult, in- 
deed, to sustain the present tax. But it is 
not so. The word assessment as used in the 
Nevada revenue law means determining the 
value of property subject to taxation, and is 
made after the tax is laid and the rate of it 
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fixed. It being true, as I think it is, that 
there was a time during the second quarter 
of this fiscal year when the state had juris- 
diction to tax the proceeds of the California 
mine by reason of their actual situs here, 
it may take any mode consistent with its 
constitution for assessing the value and col- 
lecting the tax. The mode pursued in this 
case has been held by the supreme court of 
Nevada to be both "uniform" and "equal** 
in the sense of those words as used in the 
constitution of ^Nevada. This decision I am 
bound to accept as conclusive. The same 
is to be said of the uniformity and equality 
of the rate of the tax. State v. Krutt- 
schnitt, 4 Nev. 17S. The limitation on the 
power of the state to tax beyond that found 
in its constitution and laws is that the prop- 
erty shall be within its jurisdiction, and this 
I have found to be the fact here. The rule 
to show cause is discharged, and the tem- 
porary restraining order is dissolved. 

The case of this same complainant against 
the Consolidated Virginia Mining Company, 
Thomas Graeey, John Mackey, and James G. 
Fair, is one involving the same questions as 
the foregoing, and was argued at the same 
time. A like order is to be entered in that 
case. 

TNOTE. It seems the circuit court rendered 
a decree dismissing the bill of complaint on the 
demurrer. From this decree, complainant took 
an appeal to the supreme court where it was 
duly affirmed, Mr. Justice Miller delivering the 
opinion. It was held that, the moment ore 
becomes detached from the soil in which it is 
imbedded, it becomes personal property, the 
ownership of which is in the man whose labor, 
capital, and skill have discovered and devel- 
oped the mine and extracted the ore or other 
mineral product. It is then free from any lien, 
claim, or title of the United States, and is right- 
fully subject to taxation by the state, as any 
other personal property is. 

[In reference to section 6 of the statute which 
makes the tax a lien on mines or mining claims, 
it was held that the words "mines or mining 
claims" were evidently intended to distinguish 
between the cases in which the miner is the 
owner of the soil, and therefore has perfect ti- 
tle to the mine; the act giving a lien for the 
tax only upon a mine when owned by the min- 
er, or upon his claim thereto when the title is 
in the United States, mining claims being prop- 
erty, and the subject of bargain and sale. 
Forbes v. Graeey, 94 U. S. 762.] 
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FORBES v. The HANNAH. 

[Bee, 34S; i Hopk. Rep.] 

Admiralty Court, D.Pennsylvania. Aug., 17SG. 

Bottomry— Want op Personal Credit — When 
It may be Given. 

1. The true grounds of a maritime hypotheca- 
tion are the necessities of the case, and the 
want of personal credit. 

[Cited in Bartlette v. The Viola, Case No. 1,- 
083.] ^ 

2. Bottomry bonds may be given for security 
of mercantile or other debts, either in places 

i [Reported by Hon. Thomas Bee, District 
Judge.] 



where the owners dwell, or in foreign places by 
their order. . 
[Cited in The William & Emmeline, Case No. 
1T,GS7.] 

HOPKINSON, District Judge. 
Judgment. Edward Forbes of Dublin, in- 
Ireland, has libelled against the brig Han- 
nah for the amount of certain bonds of bot- 
tomry, which Francis Lewis, then captain 
and principal owner of the vessel, gave as 
security for moneys advanced by Forbes, in 
the port of Dublin, for necessaries, as it is 
said, for the said brig, and to enable her to 
complete her voyage. The circumstances of 
this case appear, from the testimony, to be 
as follows: Francis Lewis, principal owner 
of the brig Hannah, had chartered her to 
one Varlo, for a voyage from America to 
Dublin. Varlo himself went passenger, with 
his goods, and Lewis was captain for the 
voyage. After their arrival at Dublin, 
Lewis borrowed money of Forbes at three 
several times; for which he gave three bonds 
of bottomry on his vessel, amounting, with 
premium and charges, to £214. 0s. 3d. ster- 
ling money of Great Britain. Forbes then 
put a cargo on board the brig, in which it 
seems that Lewis was concerned; as he was 
to have one half of the net profits of the 
adventure, exclusive of freight, and to be 
answerable for one half of the loss, if any 
there should be, on the sales. Lewis left 
Dublin with this cargo, bound for the city of 
Boston, in America. But it does not appear 
by the exhibits, whether he ever arrived at 
Boston, or what he did with the cargo. It 
appears, however, that in April last he was 
with this brig in the port of Philadelphia, at 
which time his mariners sued in this court 
for wages due, and the brig was thereupon 
attached and condemned for payment of 
wages, amounting to £29., Lewis making no 
piea or defence against the libel. In conse- 
quence of this sentence, a writ issued to the 
marshal, in the usual form, directing him to 
sell the brig Hannah, with her tackle, ap- 
parel and furniture, or such parts thereof, us 
might be necessary to satisfy the decree in 
favour of the mariners, together with the 
costs and charges of suit But Lewis re- 
quested the marshal to sell the whole of the 
vessel, with her tackle, &c. under the decree, 
and even indorsed this request upon the writ 
of sale: and to prove that he was the sole 
owner of the brig at that time, he exhibited 
to and lodged with the marshal, an assign- 
ment, or bill of sale, from one Simpson, who 
had been a part owner, of all his interest in 
the brig to Lewis. Andrew Hodge, the re- 
spondent in the present cause, purchased this 
vessel at the marshal's sale, and paid down 
the full consideration money, out of which 
the marshal deducted the mariner's wages 
and costs of suit, and paid the balance to 
Lewis, as sole owner. After this, Lewis 
went off without saying any thing of the bofr 
tomry bonds he had given to Forbes in Dub- 
lin. And now these bonds have come oven 
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and Forbes has attached the brig in the 
hands of Hodge, the purchaser. 

From these circumstances, two questions 
have arisen, viz. 1st. Whether these bot- 
tomry bonds have hypothecated the vessel, 
according to the rules of maritime law, so as 
to bring the cause within admiralty jurisdic- 
tion? 2d. Supposing it to be so, whether the 
sale and purchase, under the authority of 
this court, have not vested the property in 
the respondent, exonerated of all prior en- 
gagements? 

To determine the first point, it will be nec- 
essary to consider the characteristic marks 
which distinguish an hypothecation accord- 
ing to the maritime law, from a common bot- 
tomry bond or mortgage on a ship, according 
to the custom of merchants, and cognizable 
by the common law. By the maritime law, 
"a master of a ship hath no power to take 
up money by bottomry, in places where his 
owners dwell: but when he is out of the 
country, and where he hath no owners, or 
any goods of theirs or his own, and cannot 
find means to take up by exchange or other- 
wise, and that for want of money the voyage 
might be retarded or overthrown, moneys 
may be taken up upon bottomry." Molloy, 
bk. 2, c. 11, § 11. From this it appears, that 
the true grounds of a maritime hypotheca- 
tion are, the necessities of the case, and the 
want of personal credit Wherever this doc- 
trine occurs in the books, these two circum- 
stances are strongly pointed out Thus, in 3 
Mod. 244., "The reason of the civil law, 
which allows the pawning of a ship for nec- 
essaries upon the high sea, seems to be plain; 
because there may be an extraordinary and 
invincible necessity, to which the admiralty 
jurisdiction is limited; for, if the law should 
be otherwise, the master might take as much 
money as he will." And so the court, in that 
case, ordered a trial on the necessity. So 
also in Bridgeman's Case, Hob. 12., a prohi- 
bition was granted, because the impawning 
was not shewn to be occasioned by necessi- 
ty. In 1 Magens, there is a report of an ad- 
miralty suit on a bottomry bond: At the con- 
clusion (page 329), the author says, "Persons 
living in seaports may learn from this case, 
not to believe or trust too easily a captain 
they do not know; and when they propose 
benefiting themselves by lending money to 
bottomry, to such whose distresses oblige 
them to seek it: the lenders, for their own 
satisfaction and security, ought to have 
proofs given that there was a necessity for 
such an advance, and that the money had 
actually been employed for the purposes al- 
leged." 

Further, the impawning must be in foreign 
parts; that is, where neither the owner, nor 
master, hath any personal credit For, this 
constitutes an essential part of the necessity. 
"The master can have no credit abroad, but 
by .hypothecation." Salk. 35. "Where a 
ship in distress is forced into any port where 
her owners have no correspondents to sup- 
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ply the master with the money necessary to 
enable him to prosecute his voyage, he may 
take it on bottomry from .those who will ad- 
vance it on the easiest terms." 1 Mag. 27. 
The reason is, the maritime law requires 
that the moneys should be lent solely on the 
credit of the ship; and that the security of 
the lender should depend altogether on her 
safety; and, therefore, if the ship be well 
engaged, that is, according to the principles 
stated, she shall be for ever obliged till re- 
demption. Molloy, bk. 2, c. 2, § 15. And, 
therefore, also, because of the hazard, an un- 
usual interest or premium is allowed on the 
moneys advanced. 

Such are the principles which designate a 
maritime hypothecation within admiralty ju- 
risdiction. But bottomry bonds may be giv- 
en by owners for security of mercantile or 
other debts; and these may be executed 
either in the places where the owners dwell, 
or in foreign parts by their order. They may 
be formed under a variety of circumstances, 
and depend on many contingencies, accord- 
ing to the conditions or terms of the deed or 
contract It should seem, by the necessity 
so frequently urged as the ground of a mari- 
time hypothecation, that the ship should be 
driven by distress into some other port than 
that of her destination; or, at least, that 
some extraordinary casualty should occa- 
sion an unforeseen and inevitable expense in 
the port of her voyage. Because, it is hard- 
ly to be supposed that an owner would send 
his ship, much less that he would take her 
himself, to a place where he could not com- 
mand either money or credit for ordinary re- 
pairs and supplies. 

In the present case, it does not appear, nor 
has it ever been suggested, that any extraor- 
dinary circumstances occasioned an unfore- 
seen necessity. The captain, Lewis, who was 
also principal owner, arrives after a pros- 
perous voyage, at the port of destination, 
with his freighter on board. Here the voy- 
age is completed, and it may be presumed 
that he then received his freight. If so, he 
could not be without money sufficient to refit 
his vessel for a new voyage. And that he 
was not without personal credit is manifest; 
because Forbes entrusted him with a new 
cargo, and agreed to allow him 35s., Irish 
money, per ton for freight, on all the goods 
he should deliver; and also, one half of the 
net profits arising from the sale of the cargo, 
he to run one half of the risk of loss. This 
mercantile connexion shews, at least, that 
Lewis was in some credit with Forbes. Be- 
sides, if we look into the accounts, we shall 
find that the first article charged is for £32. 
5s. 6d. sterling paid to Mr. Varlo by Lewis's 
order, to take up and cancel a former bot- 
tomry bond. It seems strange that Lewis, 
after navigating Varlo and his goods across 
the sea, should fall in his debt This cir- 
cumstance is not at all accounted for; but, 
be it as it may, Forbes should certainly have 
forwarded this former bottomry bond, with 
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an account of the occasion and: expenditures 
for which it was given, that a judgment 
might have been formed whether it was a 
proper hypothecation or not; or have shown 
that the brig was under condemnation of the 
admiralty at Dublin on account of that bond, 
and that the £32. 5s. Gd. was paid for her re- 
demption. Upon a view of the circumstances 
of the present case, I do not find them such 
as the maritime law requires, to constitute 
a genuine hypothecation, within admiralty 
jurisdiction. This point being conclusive, it 
is unnecessary to determine on the second 
general question. I adjudge that the bill in 
this cause be dismissed, and that the libel- 
ants pay the costs of suit 

There was an appeal from this decree; 
but the high court of errors and appeals con- 
firmed the sentence. 



Case JNb. 4,936. 

FORBES et al. v. MEMPHIS, E. P. & P. 
R. CO. et al. 

[2 Woods, 323.] i 

Circuit Court, W. D. Texas. May, 1872. 

Corporations— Rights op Stockholders — Reme- 
dies for Injuries — Suit in Equitt — Refer- 
ence — Decree Pro Confesso— Intervention. 

1. A commercial or other business corporation 
is constituted so as to do business in a corporate 
name, and in a capacity totally distinct from 
that of any or all of its members considered as 
individuals. 

2. Such a corporation is a person; its prop- 
erty is not the property of its stockholders, nor 
are its rights their rights. 

3. The rights of a stockholder in such a cor- 
poration are to attend stockholders* meetings, 
to participate in the profits of the business, and 
to require that the corporate property and funds 
shall not be diverted from their original pur- 
poses, and if the company becomes insolvent, to 
have its property opplied to the payment of its 
debts. 

4. For the invasion of these rights by the ofli- 
cers of the company, a stockholder may sue at 
law or in equity, according to the nature of the 
case. 

[Cited in Belmont Nail Co. v. Columbia Iron 
& Steel Co., 46 Fed. 337.] 

5. All remedies for injuries to the property 
or rights of such a corporate body must fce 
prosecuted in the name of the company; all de- 
mands against the company must be prosecuted 
against it by name. 

6. But where the officers and managers of a 
company, by fraud and collusion with third 
persons, are sacrificing, or are about to be- 
tray or sacrifice the interests of the corporation, 
a stockholder may, for such breach of trust and 
conspiracy, call the guilty parties to an account 
in a court of equity. 

7. After a decree pro confesso, taken in a 
cause in equity, it is often proper for the court 
to inform itself through its own officers, as by 
the report of a master, or by deposition, or other 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



inquest or proceeding, more particularly as to 
the exact facts of the case. 

8. Where a suit in equity was properly insti- 
tuted against a railroad company by a stock- 
holder, a bondholder, and the trustees for the 
bondholders named in the land grant mortgages 
of the company, in behalf of themselves as well 
as all other stockholders, creditors or bondhold- 
ers who might desire, and be entitled to inter- 
vene, and the bill charged that the officers, 
agents and directors of the company were 
squandering and embezzling its property, and 
the purpose of the suit was that the assets of 
the company might be preserved and adminis- 
tered, and the relief prayed was proper to be 
granted, and a decree pro confesso had been 
regularly entered, a receiver properly appointed, 
an authentic report of the facts made to the 
court, and its judgment passed thereon; individ- 
ual stockholders were not permitted to intervene 
in the suit as defendants, and file a cross bill 
on a general charge of fraud and collusion on 
the part of the receiver, and erroneous judgment 
on the part of the court in making the order re- 
ferred to. 

9. In such a suit r in which such proceedings 
had been taken, it is not the proper practice to 
allow individual stockholders to intervene to 
set aside the proceedings, or to interpose obsta- 
cles to the progress of the suit. Such stock- 
holders may come in to take the benefit of the 
proceedings and decree, but not to oppose and 
nullify them. 

10. In such a suit, rival creditors, by proceed- 
ings before the master, may fix the priority of 
their respective liens, and creditors or stock- 
holders may contest the validity of the claims 
of other creditors and stockholders, but all in 
subordination to the general object and purpose 
of the suit, to obtain an administration of the 
company's assets and property. 

11. In such a suit, persons will not be allowed 
to intervene as general defendants and con- 
testants, unless they show that they have an 
interest in the results as stockholders or other- 
wise, and are also able to show fraud and col- 
lusion between the plaintiffs in the suit and the 
officers of the company having charge of its in- 
terests. 

[Cited in Osborn v. Michigan Air-Line H. Co., 
Case No. 10,594; Farmers' Loan & Trust 
Co. v. Kansas City, W. & N. W. R. Co., 
53 Fed. 180. Quoted in Central Trust Co. of 
N. Y. v. Marietta & N. G. R. Co., 48 Fed. 
17.] 

[This was a bill in equity by Paul S. 
Forbes and others against the Memphis, El 
Paso & Pacific Railroad Company.] Heard 
upon motion to vacate an order allowing 
certain persons to intervene as defendants, 
and file answers and cross bills. 

Courtlandt Parker, for complainants. 
Gray & Davenport, for receiver. 

BRADLEY, Circuit Justice. The bill in this 
case was filed against the Memphis, El Paso 
& Pacific Railroad Company, a corporation 
of Texas, by a stockholder, a bondholder 
and the trustees for the bondholders, under 
the land grant mortgages of said company, 
on behalf of themselves and all other stock- 
holders, creditors and bondholders thereof, 
alleging various gro^s acts of fraudulent 
management and fraudulent contrivance 
and misrepresentation on the part of the 
directors, officers and agents of the com- 
pany, whereby the said bondholders, most- 
ly citizens of France, had been induced to 
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purchase its land grant bonds to the 
■amount of over §5,000,000, under a repre- 
sentation and pledge that the money should 
be devoted to the construction of the road, 
,so as to secure the grant of the lands 
which formed the basis of the mortgages 
and the only security for the payment of 
the bonds. The bill charges that the money 
thus procured constituted the only pecun- 
iary means and resources of the company, 
and this money, instead of being used for 
the purpose to which it was pledged, was 
being utterly squandered, wasted and em- 
bezzled by the said officers and agents, with 
the assent and connivance of the directors, 
and that the bondholders, as well as the 
bona fide stockholders, were in danger of 
losing every cent of their money by the said 
fraud and embezzlement; that the company 
liad been rendered utterly insolvent there- 
by, and that the lands would be entirely 
forfeited by nonperformance of the requir- 
ed conditions, and that there was no means 
of saving anything from the wreck for the 
bondholders and other creditors, unless the 
officers were prohibited from further med- 
dling with the concerns of the company, 
and a receiver were appointed to take what 
property and rights remained, and either 
go on and construct the road, or sell the 
franchises and property, subject to the 
mortgages and debts, to some company or 
association that would go on and complete 
the work, and thus secure the benefits which 
formed the entire value and security of the 
bonds and obligations of the company. The 
bill prayed for an adjudication of the mat- 
ters charged, for relief, and for an injunc- 
tion and receiver. 

If the allegations of the bill are true (and 
their truth seems to be strongly sustained 
by all the evidence which has been present- 
ed), the corporation, through its officers, 
directors and agents, and by means of pre- 
tended contracts, has carried on a vast 
scheme of fraud, by which millions of dol- 
lars have been abstracted from an unsus- 
pecting community, reposing confidence in 
the character of American institutions and 
securities. 

The interest and reputation of the coun- 
try, as well as the direct injury sustained 
by the complainants, require that an ade- 
quate remedy, if such a remedy exists in 
our system of legal procedure, should be 
promptly and firmly applied to the case. 

The bill, with the proper verifications 
and with due notice to the company, was 
presented to the court in July, 1S70. 

The injunction prayed for was granted, 
and a receiver was appointed to take charge 
of and administer all the assets, property 
and franchises of the company. The proper 
process being served, and no defense or 
appearance tendered, a decree pro confesso 
was entered, as of course, at the November 
rules, 18T0. 

On January 24, 1871, the receiver, by a 



memorial or petition duly verified by oath, 
reported his proceedings, and the state of 
facts which he found to exist, with refer- 
ence to the company's affairs, fully sustain- 
ing all the allegations of the bill, and 
exhibiting in detail the various operations 
of the company, its condition and resources, 
the disposition that had been made of its 
stock, property and funds, and the liabilities 
which it had incurred, showing that it was 
hopelessly insolvent, that its property and 
assets, to a considerable amount, had been 
in part sequestered in Paris, in part attach- 
ed in New York, and in part detained for 
duties in New Orleans; that its offices were 
closed, that it had done comparatively 
nothing towards the accomplishment of 
its objects, and that its operations had been 
entirely suspended for more than a year. 

From this report it appeared, amongst 
other things, that prior to the late civil 
war, the company had surveyed a route 
from the eastern boundary of Texas to El 
Paso, and had made return of the same 
to the general land office of Texas, and that 
the commissioner of said office had officially 
recognized the said line, and that thereby 
the limits of the reservation of lands for 
the company's benefit had become defined; 
and it further appeared, that before the 
breaking out of the war, the company had 
graded about sixty-five miles of its road, 
and that what was done so far was by 
virtue of a contract with one Thomas C. 
Bates; it further appeared that, to secure 
the .fulfillment of that contract on the com- 
pany's part, it had, in 1860, executed bonds 
to the amount of §350,000, and a trust deed 
or mortgage to secure the same upon all 
the lands and property of the company, or 
any lands or property that might thereafter 
be acquired by it; it further appeared that 
none of these bonds or any interest thereon 
had ever been paid, but that they remained 
on deposit in a New Orleans bank, and that 
Bates was engaged in litigation with the 
company in regard to his claims for con- 
struction or upon his contract. 

This appeared to be the result of all that 
was done prior to the war. 

Since the war, about twenty or twenty- 
five miles of road had been graded, about 
three miles of track had been laid down, and 
loose rails had been dropped along the line 
for a few miles further. Ten locomotives, 
purchased in France, together with a lot of 
about one hundred and twenty tons of rail- 
road iron, had been detained at New Orleans 
for nonpayment of duties, which, in the case 
of the locomotives, exceeded their value. 
The other railroad iron had been sold or at- 
tached in New York for claims against the 
company. This, from the report of the re- 
ceiver, seemed to have been the whole ex- 
tent of the real operations of the company 
in the construction of its vast work across 
the whole northern portion of Texas, an ex- 
tent of nearly a thousand miles, and in the 
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accomplishment of this result, or at least so 
much of it as had been performed since the 
close of the war, there had been issued 
forty millions of stock and about thirteen 
millions of bonds and land certificates. 

Nothing else remained, as the result of this 
vast issue of securities, which the receiver 
could lay his hands on, except a few thou- 
sand shares of stock in the Memphis & Lit- 
tle Rock Railroad Company and in the San 
Diego & Gila Railroad Company, and a resid- 
uum of less than three hundred thousand 
dollars of cash assets accruing from the land 
grant bonds sold in France. A more utterly 
fraudulent concern, a more empty bubble 
of speculation, is rarely to be met with in 
this highly speculating and fraudulent age. 

And yet, as appeared from the report, there 
are franchises and rights to grants of land 
belonging to the organization, which, in the 
hands of an honest and energetic associa- 
tion, backed by sufficient capital, could 
probably be made available to pay off most 
of the real indebtedness of the company, and 
relieve it and the country of the odium 
which the present concern has brought upon 
both. In the struggle of capitalists for the 
establishment of rival trans-continental 
lines between the Atlantic and Pacific 
Oceans, the franchises of this company 
might be rendered available to supply, a 
valuable link in one of them. 

The disposal of these franchises, and the 
remnants of property left, to an association 
organized with sufficient capital and in- 
fluence to accomplish such a purpose, the re- 
ceiver thought, and so reported to the court, 
was the only means left of realizing from 
the property and franchises of the company 
the slightest security or hope of meeting its 
just obligations. In this view of the case 
the court was decidedly disposed to agree 
with the receiver. 

It is true that such an arrangement would 
have the effect of leaving the entire stock- 
holding interest without anything to show 
for their stock; but that result, if the com- 
pany was really insolvent and really a bub- 
ble company, seemed to be inevitable in any 
event. 

The course proposed might save the claims 
of honest creditors, and would really be the 
only means of doing so, whilst it could do no 
real injury to the stockholders. 

A disposition of the franchises and prop- 
erty of the company, in the manner and on 
the basis suggested, the receiver reported, 
could be made. A company had been in- 
corporated by the legislature of Texas, in 
July, 1870, entitled the Southern Trans-Con- 
tinental Railroad Company, the capital stock 
-of which had been subscribed by some of the 
most wealthy and responsible capitalists of 
New York City, and which was empowered 
to construct a railroad on or near the route 
of the Memphis. El Paso & Pacific Railroad 
Company, and to purchase the property and 
rights of said company, such charter being 



undoubtedly obtained in view of the in- 
solvency and failure of the latter company. 
The receiver reported an agreement which 
could be effected with said new company, 
which would have the effect of securing the 
ultimate payment of the debts and obliga- 
tions of record of the defendant company. 
The trustees of the two land grant mort- 
gages (all of whom except James M. Pollock, 
a trustee in the second mortgage, are com- 
plainants in the suit) filed a petition at the 
same time with the receiver, concurring gen- 
erally in the plan proposed, but insisting 
that such proceeds of the land grant bonds 
as had not been dissipated and yet remained 
should be held by him as a trust fund or 
guaranty for the construction of the road, 
according to the solemn pledges originally 
given, and should not be delivered to the 
purchasers until that object should be ac- 
complished and the grants of land, on the 
basis of which the mortgages rested, should 
be finally secured and rendered complete. 

The proposition thus made, after being 
taken under consideration by the court, and 
modified so as to require the purchasing com- 
pany to take the property and franchises, 
subject to any balance which might remain 
due upon every valid debt of the defendant 
company, was approved, and the receiver 
was authorized to carry it out by the exe- 
cution of the contracts, so modified, and the 
sale of the franchises and property of the 
defendants to the new company. Thus it 
will be seen that provision was made in 
the arrangement which was effected, for the 
ultimate payment of every valid debt of the 
company. 

At this stage of the proceedings, after the 
passing of the last-mentioned order, and in 
the latter part of April, 1871, the present 
interveners appeared and desired to -be al- 
lowed to become parties to the suit, and to 
intervene for their respective interests. 
Having, as the court thought, presented a 
prima facie case, orders were made in ac- 
cordance with their request, and the order 
authorizing the receiver to effect the pro- 
posed sale was suspended until the inter- 
veners could formally present their case by 
petition or cross-bill, and be heard in refer- 
ence thereto. 

As soon as the counsel for the complain- 
ants and the receiver were informed of these 
orders for leave to intervene, they applied 
for a rule to show cause why such orders 
should not be vacated and set aside; and a 
rule to show cause was accordingly granted 
in such case. 

The present argument is upon these rules 
to show cause, and the question to be de- 
cided is whether the applicants should have 
been allowed to intervene or not The par- 
ties thus seeking to intervene are, first, 
James T. Sanford and John Yan Nest, of 
New York, who allege that they are direct- 
ors and stockholders of the defendant com- 
pany, and they seek to intervene for the 
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protection of their own interest and that of 
the other stockholders and creditors, on the 
ground, as alleged in their petition, that in 
May, 1870, the parties to the suit (except the 
company) entered into a conspiracy to dis- 
pose of the property of the company and con- 
vert it to their own use, and that this suit is 
part of the means used to effect their object, 
in which they have procured counsel to rep- 
resent the company; that they have pro- 
cured a large quantity of the company's 
mortgage bonds at a small price, which they 
intend to use for the same purpose; and 
that the receiver is in collusion with them, 
and acting collusively for his own interest; 
that the proceedings in the suit were secretly 
managed, and the petitioners never heard of 
the receiver's appointment until long after it 
was made. 

The other parties seeking to intervene are 
George W. Gerrish, Rogers Fowler and Abra- 
ham Rex. Gerrish is the assignee of Thomas 
C. McDowell, of his share in a certain con- 
tract for constructing the company's road, 
which was made on the 8th of August, 1S66, 
between the company and said McDowell, 
Fowler and Rex. The petitioners claim that 
under that contract they are entitled to a 
large amount of the company's stock which 
was transferred to and subscribed by them; 
that they fully performed the agreement on 
their part, furnished and paid the sum of 
fifty thousand dollars guaranty or earnest 
money, as therein provided, and did proceed 
to and did build a portion of the railroad as 
required, and hence became entitled to their 
respective interests. They therefore claim 
to intervene, as stockholders, for their in- 
terest involved in the suit, on the grounds, 
as stated in their petition, that certain lead- 
ing officers of the company (who, they ad- 
mit, have received and converted to their 
own use, immense sums of money, as stated 
in the bill of complaint) have fraudulently 
combined with the receiver to dispose of the 
property of the company and convert it to 
their own use; that the suit is employed as 
part of the said scheme, including the other 
allegations in reference thereto, made by 
Sanford and Van Nest, and that the pro- 
posed sale to the new company will result 
in irretrievable loss to the creditors and 
stockholders, and is intended for the personal 
advantage of the confederates. Neither of 
the petitioners questions the main allega- 
tions of the bill, unless it be the company's 
insolvency, but on the contrary, corroborates 
them. 

Testimony has been taken by the respec- 
tive parties. 

In order properly to understand the ques- 
tions thus raised, it will be necessary to 
examine the general character of suits and 
proceedings in equity against corporations 
in their relation to the interests of the stock- 
holders, and the general right of the latter 
to intervene therein, pro interesse suo. 

A commercial, or other business corpora- 



tion, is constituted for the specific purpose 
of suing and being sued, granting and re- 
ceiving, buying and selling, and doing other- 
business in a corporate name and capacity, 
totally distinct from that of any or all of 
its members considered as individuals. A 
corporation is a person. Its property is not 
the property of its stockholders. Its rights 
are not their rights. They have only an 
indirect interest therein. The rights of a 
stockholder are to meet at stockholders' 
meetings, to participate in the profits of the 
business, and to require that the corporate 
property and funds shall not be diverted 
from their original purpose. If the company 
become insolvent, it is the right of the stock- 
holders to have the property applied to the 
payment of its debts. I do not know of any 
other rights except incidental ones, subsid- 
iary or auxiliary to these. Of course, a 
stockholder has ordinarily a right to a cer- 
tificate for his stock, to transfer it on the 
company's books, and to inspect these books. 
For the invasion of these rights by the 
officers of the company, he may sue at law 
or in equity, according to the nature of the 
case. 

But all remedies for injuries to the prop- 
erty or rights of the company must be prose- 
cuted in the name of the company, and all 
demands against the company must be prose- 
cuted against the company, by name, unless- 
its officers or agents, by fraud and misrep- 
resentation, have rendered themselves per- 
sonally liable. A stockholder, in his char- 
acter of stockholder, cannot sue, nor, unless 
specially made liable by the charter, can he 
be sued for any of the company's transac- 
tions. There is one case, and one only, in 
which he can interpose, and that is where 
the officers and managers of the company, 
by fraud and collusion with third persons, 
are sacrificing, or are about to sacrifice and 
betray the interests of the corporation. For 
such breach of trust and conspiracy, he can 
call the guilty parties to an account in a 
court of equity. 

In the case before the court, the complain- 
ants might possibly have held the officers- 
and agents of the company personally liable 
for the frauds and misrepresentations 
charged against them. But the said officers 
and agents were clothed with all the author- 
ity and power of the corporation, and nego- 
tiated and operated in its name, and issued 
its obligations upon its corporate credit, and- 
in every official way involved and pledged 
its corporate liability, and being the legal 
representatives of the corporation, placed 
before the world as such by the corporation, 
the parties injured had a perfect right to pro- 
ceed against the corporation for redress. It 
cannot be, and is not seriously pretended, that 
the principal complainants in the case, the 
trustees of the land grant mortgages and 
bondholders, are acting in collusion with 
the officers of the company, or that they 
have any other object in view than the pro- 



FORBES (Case No. 4,926) 



[9 Fed. Cas. page 412] 



lection and security of the bondholders, who, 
it is admitted, have been most outrageously 
defrauded out of their money. 

Here, then, we have a suit brought by 
grossly injured parties, against the proper 
defendant, for relief, which, according to the 
view of the court, it is competent to give. 
The petitioners were not proper parties, and 
could not have been made parties without 
rendering the bill obnoxious to a demurrer. 

It is not alleged that the complainants are 
colluding with the officers of the company, 
or that they are guilty of any improper 
^conduct. On the contrary, the institution 
of the suit and its general objects appear 
to be approved by the petitioners. They 
admit all the most serious charges made by 
■the bill. 

Nor can it be pretended that the suit was 
inot properly instituted; process was served 
or duly acknowledged by the president of 
the company. The justice who granted the 
original injunction and appointed the re- 
ceiver declined to proceed until that officer 
had been personally notified of the proceed- 
ings, and had waived all objections to a 
hearing of the motion out of the circuit 
limits. Besides this personal notice and 
waiver, the counsel of the company, who 
had been recognized as such in various pro- 
ceedings in other courts, appeared and made 
no objection to the hearing, but acquiesced 
.therein. 

Service of process and notice upon an in- 
solvent corporation, which has ceased to 
carry on business, and is fast undergoing 
the process of disintegration, is not always 
.an easy matter; but it is believed that not 
•only the president, but all the principal 
•officers of the defendant corporation were 
.apprised- of the institution of the suit, and 
-of the proceedings thereon. 

Sanford and Van Nest, who claim to be 
•directors, allege that they were not made 
aware of them until some time after the 
receiver had been appointed. But it was 
not essential that they should be notified, 
and it is not pretended that it was by reason 
of any fault or neglect of the plaintiffs that 
they were not notified. 

It seems to me that the suit was regularly 
instituted against the proper party, and that 
there was no collusion or fraud in the in- 
stitution thereof; go far, then, as the plain- 
tiffs are concerned", the petitioners are not 
entitled to intervene in the suit, or to inter- 
pose any obstacle to its termination. 

The receiver appointed by the court en- 
tered upon a vigorous prosecution of his 
duties, took possession of all assets of the 
.company which he could find, inquired and 
-examined into all its transactions, and as- 
certained, as near as possible, the exact 
state of its affairs, and amount of its stock 
and outstanding obligations. All this was duly 
reported to the court in the memorial before 
referred to, and went to establish and con- 
firm all the allegations of the bill which 



had been taken pro confesso against the 
defendant corporation in regular course. 
After a decree pro confesso, it is often proper 
for a court to inform itself through its own 
officers, as by report of a master, or by 
deposition, or other inquest or proceeding, 
more particularly as to the exact facts of 
the case. 

The report of the receiver in this case was 
regarded as a proper presentation and au- 
thentication of the facts upon which to base 
further proceedings. 

An order was thereupon made in general 
accordance with the receiver's recommenda- 
tion, but also in accordance with the best 
judgment of the court. The objection of the 
petitioners seems to be more particularly di- 
rected against this order, whereby the re- 
ceiver was authorized to dispose of the 
assets, property and rights of the corporation 
defendant, upon the terms stated in the 
order and the contract referred to therein. 

They made charges of fraud against the 
receiver; they say that he is in collusion 
with the officers of the company who were 
guilty of the frauds charged in the bill, and 
that he is combining with them to dispose 
of the property of ^he company and convert 
it to his and their own use. 

The question, then, as a legal one, is re- 
duced to this: The suit being properly insti- 
tuted, the relief prayed being proper to grant, 
a receiver being properly appointed, a decree 
pro confesso being regularly entered, an au- 
thentic report of the facts being made to the 
court, and its judgment being passed there- 
on, can individual stockholders be now per- 
mitted to intervene in the suit and file a 
cross-bill in the cause on a general charge 
of fraud and collusion on the part of the re- 
ceiver, and erroneous judgment on the part 
of the court in making the order referred to? 
It seems to me that this would be carrying 
the practice of intervention too far. 

It is true that the complainants filed the 
bill in this case on behalf of themselves and 
of all others being stockholders, creditors or 
bondholders of the corporation defendant, who 
might desire or be entitled to intervene. But 
it was never contemplated, nor is it the 
proper practice, that the persons embraced 
in that category should intervene to set aside 
the proceedings, or to interpose obstacles to 
the progress of the suit The complainants, 
by suing as representatives, open the door to 
all other parties named to come in and take 
the benefit of the proceedings and decree, 
not to oppose and nullify them. In a suit so 
instituted, parties may come in and prove 
their claims or status, and participate in all 
the dividends and benefits to be derived from 
the suit. 

Rival creditors, by proceedings before a 
master, may control the priority of their re- 
spective liens, and creditors or stockholders 
may contest the validity of the claims of 
other creditors and stockholders, but all in 
subordination to the general object and pur- 
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pose of the suit, to obtain an administration 
of the company's assets and property. 

To be allowed to intervene as general de- 
fendants and contestants is another and dif- 
ferent thing. This can be admitted only 
upon the ground before referred to, to wit: 
having an interest in the results as a stock- 
holder or otherwise, and being able to show 
fraud and collusion between the plaintiffs 
in the suit and the officers of the company 
having charge of its interests. A suggestion, 
in the progress of the suit, that an officer of 
the court is disposed to act fraudulently, or 
that the court has made an injudicious or 
erroneous order, will not be a sufficient 
ground to allow such a party to intervene. 
Indeed, it is questionable whether, in any 
case where a suit is properly instituted 
against a corporation, a stockholder of that 
corporation can, even on a suggestion of 
fraud on the part of its officers, come in by 
way of intervention as party to that suit, 
and seek to defend or control the proceed- 
ings. An original bill would rather seem to 
toe the proper mode of proceeding. 

In this case, however, the complainants 
deny that the petitioners are stockholders of 
the company, and to this question much of 
the evidence on both sides has been directed: 

An examination of this evidence convinces 
me that the right of the petitioners to any 
stock of the company is very doubtful. At 
all events, I see nothing in the case that 
should entitle them to interfere with the ju- 
dicial administration of its assets for the se- 
curity of its deceived and defrauded cred- 
itors. 

The petitioners, if entitled to be regarded 
• as stockholders, became such under circum- 
stances that should have put them on their 
guard as to the irregularities and frauds of 
the company. 

And it is in the discretion of the court, 
whether or not to permit a stockholder to be- 
come a party defendant in any case where 
he is not made* such by the bill. And as it 
is held to be an extreme remedy, to be ad- 
mitted by the court with hesitation and cau- 
tion, I think I ought not to have allowed it 
in this case, and ought now to vacate the 
order for such allowance. "Generally speak- 
ing," says Calvert, "a stranger can take no 
part at all, and cannot even be heard by 
counsel in a claim of interest in the suit 
except by the consent of all parties." Calv. 
Parties, 58. Deviations from the rule are 
occasionally allowed in order to obviate de- 
lay and expense when there is no question as 
to the rights of the parties; but, on the 
whole, I do not deem it necessary to depart 
from the general rule in this case, when the 
interests of all parties, and especially of the 
bona fide creditors of the corporation in ques- 
tion, are so obviously coincident with the ob- 
jects of the suit and the orders and arrange- 
ments which have been made. 

From a careful examination of the whole 
testimony, I am also satisfied that the 
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charges of fraud and conspiracy made 
against the receiver are entirely groundless. 
It is unnecessary for me to examine and com- 
ment upon it in detail. 

The orders for leave to intervene and file- 
answers or cross bills will be vacated, and 
the sale and agreement made by the receiver 
will be confirmed, subject to the following 
modification, to wit: that no sale of the 
property or franchises shall be made by the 
said receiver to any other party or company 
than the said Southern Trans-Continental 
Railroad Company, without the approval and 
confirmation of this court, and subject to the 
same obligations to pay all valid debts of 
the defendant corporation which were to be 
assumed by said Southern Trans-Continental 
Railroad Company, which obligation shall 
be a lien on the said property and franchises 
for the fulfillment thereof; and the said re- 
ceiver is to discontinue any actions or pro- 
ceedings against the said Sanford and Van 
Nest for the amount of stock claimed by 
them. 

Case No. 4,937. 

FORBES et al. v. The MERRIMAC. 

[1 Ben. 68.] i 

District Court, E. D. New York. July, 1866. 

Salvage— Practice— Pleading — Suit Pending 
in Another District No Bar to Suit Here 
for Separate Salvage Sekvices — Laches — 
Stalen ess— Excessive Bail. 

1. Where a libel was filed by passengers on 
the Merrimac, to recover for alleged salvage 
services, while on avoyage from New Orleans, to 
which port the vessel returned; and the answer 
set up that a suit was commenced in New Or- 
leans against the steamship in behalf of another 
steamer, which towed her up to the bar, to re- 
cover a salvage compensation for such serv- 
ices, and that the claimants had bonded the 
vessel in New Orleans, and the suit was still 
pending; and the answer claimed that the libel- 
ants should have joined in that suit, or filed 
their libel in. New Orleans. On exceptions by 
the libellants to this part of the answer, held, 
that the pendency of one action for salvage is 
no bar to another suit by other salvors, for 
other services during the same voyage; that 
the suit in behalf of the Morgan is no bar to 
this suit by the passengers. 

2. The libellants cannot be held to have lost 
their claim by failing to file their libel in New 
Orleans, under the circumstances alleged in the 
answer. The practice of bringing such suits 
even for different services, in different courts, 
is disapproved. # 

3. As to the hardship of compelling the claim- 
ants to bond here, after they have bonded her 
in New Orleans, their remedy is by motion, 
The court will, on application, always reduce 
bail to such an amount as shall he reasonable 
security for the claim. 

This ease came before the court upon excep- 
tions to the tenth article of the answer. The 
libel was for salvage, and it averred that in 
November, 1865, while the steamship Merri- 
mac was on a voyage from New Orleans to 
this port, and when some two hundred miles 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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out, she sprung a leak, and made water so 
fast as to extinguish her fires, and rendered 
it necessary to resort to bailing as the only 
means of saving the ship; that accordingly, 
a colored regiment of United States soldiers, 
which was being transported in the steamer, 
having been divided into companies for the 
purpose, undertook to keep the ship free, and 
by constant bailing from the 11th until the 
14th of November, enabled the vessel to re- 
turn to a place of safety off the port of New 
Orleans. For this service the libellants 
[Joseph Forbes and othex*s] who are officers 
of the colored regiment, in behalf of them- 
selves and all others interested, claim salvage. 
The answer, in the article objected to, set 
forth the following facts: That the steam- 
ship, after being brought to the place of 
anchorage, was towed up to the bar hy the 
steamship Morgan, and was thereupon ar- 
rested by virtue of process issued out of the 
district court of the "United States for the 
Eastern district of Louisiana, up on alibelfiled 
in that court by Charles Morgan, in behalf of 
himself and all other persons interested in 
the steamship Morgan, to recover of the 
Merrimac salvage for services performed by 
the Morgan, in lying by her on the night of 
the 14th of November, and afterward towing 
her up to the bar; that in said action, the 
claimants appeared and bonded their vessel, 
and said action is now pending, undetermin- 
ed, in the said district court, of all which it 
is averred the libellants in this action had 
notice, being then present in New Orleans. 
These facts were pleaded in this article of 
the answer as a defense to the action, and it 
was claimed that the libellants were bound 
to have made themselves parties to the ac- 
tion brought in New Orleans, or to have 
filed their libel there, and that the pendency 
of that suit was a bar to their action com- 
menced here after the release upon bail of 
the vessel in New Orleans. 

Benedict and Emerson, Goodrich & Knowl- 
ton. for libellants. 
Spencer, Hooes & Metcalf, for claimants, 

BENEDICT, District Judge. The pen- 
dency of another action for salvage has never, 
to my knowledge, been held to bar a subse- 
quent action by other salvors against the 
same vessel to recover salvage for other ser- 
vfces performed during the same voyage; on 
the contrary, two, and sometimes more such 
actions have been maintained in the same 
court, where the circumstances warranted it. 
Such was the case of The Henry Ewbank 
[Case No. 6,376]. Such the late case of The 
Philadelphia, 1 Brown. & L. 28. 

When there are several sets of salvors 
claiming to have performed separate and dis- 
tinct services, and especially where the in* 
terests of the various salvors are somewhat 
antagonistic, as is often the case, it is not 
only proper but sometimes necessary tha* 
several libels be filed. In the present case, 



the libel filed by Charles Morgan was filed 
not for the benefit of all persons claiming 
to have been salvors of the Merrimac, but 
solely for the benefit of the owners and crew 
of the Morgan, and it set forth only the 
services performed by the Morgan after the 
termination of the principal labors by the 
libellants in this action. The pendency of 
such an action can be no ground for dis- 
missing a second action in behalf of the pas- 
sengers of the Merrimac, setting forth and 
claiming salvage for services performed in 
bailing the ship up to the time of her arrival 
at the bar. Neither can it be held upon the 
facts set forth in this article of the answer, 
that these libellants have lost their right of 
action, by failure to file their libel in New 
Orleans while the steamer was there. Cases 
undoubtedly arise where the omission to take 
proceedings to obtain an adjudication upon a 
claim for salvage at the time and place where 
other similar claims are being determined, 
would be held to amount to a waiver of the 
claim, and a subsequent libel would be dis- 
missed upon the ground of staleness or laches. 
But the facts set out in the tenth article of 
the answer do not necessarily make this such 
a case. It cannot be certain that the hear- 
ing will not disclose circumstances perfectly 
consistent with all the facts set forth in the 
article, which will excuse the delay in prose- 
cuting this action. Nor does it appear from 
the facts set out in this answer, that it is 
necessary in order to accomplish substantial 
justice, that the two claims for salvage should 
be presented to and passed on, by one and 
the same court The services performed by 
the Morgan were apparently distinctfromthe 
service claimed to have been performed by 
the libellants, and it does not necessarily fol- 
low from the facts disclosed in the answer 
that the award to the libellants, if any, 
would be affected hy the award made to the 
owners and crew of the Morgan. It is not 
intended, however, to approve of the practice 
of bringing such actions in different courts; 
on the contrary, such course is disapproved, 
and nothing more is intended to be decided 
here than that the facts set out in the tenth 
article of this answer are not sufficient to 
require a dismissal of the libel. The effect 
of the omission to file in New Orleans upon 
the question of costs, or upon the question of 
the amount to be awarded to the libellants, 
if any be awarded, as well as the question 
of laches and staleness, are matters left to be 
disposed of upon the hearing, when all the 
facts of the case are before the court. Upon 
the argument of the exceptions, the hard- 
ship of compelling the claimant to give bonds 
in $100,000 here, after they had bonded their 
steamer in the action in New Orleans, was 
greatly insisted on. But the way of relief 
from this inconvenience is by motion. This 
court will always promptly reduce the stipu- 
lation for value required in any case, to such 
sum as shall seem to be reasonable security 
for the claim as presented in the libel; and 
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if excessive bail has been demanded in New 
Orleans, like relief can there be obtained. 
The decree must accordingly be that the 
exception to the tenth article of the answer 
be allowed without costs, and with leave 
to reform the answer in accordance with the 
views expressed in this opinion. 

, [NOTE. For a subsequent hearing upon the 
merits, see The Merrirnac, Case No. 9,473.] 



Case No. 4,928. 

FORBES et al. v. MURRAY et al. 

[3 Ben. 497.] * 

District Court, S. D. New York. Nov., 1869. 

Fueight Payable in Sterling Monet. 

On a bill of lading, executed in Whampoa, for 
the transportation of cargo to New York, the 
freight in which was specified to be payable 
in sterling money: Held, that the shipowners 
were entitled to recover what it could be shown 
by evidence that the specified amount of Brit- 
ish coin was worth in New York, in gold and 
silver coin of the United States, the recovery 
to be expressed in the decree to be in gold and 
silver coin of the United States. 

[Cited in The Edith, Case No. 4,281. Dis- 
tinguished in Hus v. Kempf, Id. 6,944.] 

[This was a suit by Paul S. Forbes and 
others against Ellen M. Murray, executrix, 
etc., and others.] 

Beebe, Dean & Donohue, for libellants. 

H. W. Robinson, for respondents. 

BLATCHFORD, District Judge. This is 
a libel in personam, filed to recover the 
amount of freight money claimed to be due 
for the transportation of one hundred and 
ninety cases of fans from Whampoa to New 
York, by the ship Resolute. The contract of 
transportation is expressed in a bill of lading 
given by the vessel, dated February 12th, 
1864, and the amount of freight money speci- 
fied therein as to be paid for the service is 
one hundred and sixty-three pounds, four 
shillings, and four pence, sterling. The only 
question presented in the case is, as to what 
amount, in money of the United States, the 
libellants are entitled to recover for the 
one hundred and sixty-three pounds, four 
shillings, and four pence, sterling, as being 
payable in New York, June 21st, 1864. It is 
not averred in the libel, in what money the 
amount specified in the bill of lading is ex- 
pressed, nor is there any evidence in the 
case as to what was intended hy the number 
of pounds, shillings, and pence, sterling, thus 
specified. Assuming that it can be proved, 
or will be stipulated, that the contract was 
for the payment of so many pounds, shillings, 
and pence, in the sterling money of Great 
Britain and Ireland, in coin, in New York, 
on the delivery of the property there, June 
21st, 1864, the libellants are entitled to re- 
cover what it can be shown by evidence that 
the specified amount of British coin was 
worth in New York, in gold and silver 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



coined money of the United States, on the 
21st of June, 1864. For that amount, in 
such coined money of the United States, 
with interest thereon, at the rate of seven 
per cent, per annum, the libellants will be 
entitled to a decree, the recovery to be ex- 
pressed to be in the gold and silver coin of 
the United States. Bronson v. Rodes, 7 
Wall. [74. U. S.] 229; Butler v. Horwitz, 
Id. 23S. 



Case No. 4,928a. 

FORBES v. OVERBY et al. 
[4 Hughes, 441.] 

District Court, E. D. Virginia. Jan. 1S31. 
Equity — Laches— Pleading— Bill, of Discovery. 

[A bill, which in its main features was a hill 
of discovery, was filed by an assignee, of a 
deceased bankrupt 10 to 12 years after the 
transactions complained of, alleging that the 
bankrupt, with defendants' aid, fraudulently 
concealed his assets, and soon after his dis- 
charge invested large sums in land in a dis- 
tant state, that defendants successfully con- 
cealed the fraud, and that the fact of these 
investments only came to complainant's knowl- 
edge "within the past year," and prayed a 
discovery of the particulars thereof. Held that, 
on the facts alleged, complainant was not 
guilty of laches, nor was the bill defective in 
not setting forth more specifically the im- 
pediments to an earlier prosecution of the 
claim, and how he came to be so long ignorant 
of his rights, and what means were used to 
keep him in ignorance. Badger v. Badger, 2 
Wall. (69 U. S.) 87, and Wood v. Carpenter, 
101 U. S. 135, distinguished.] 

[See Badger v. Badger, Case No. 718.] 

In equity. 

H. L. Lee, for complainant 
W. II. Mann and Thos. G. Watkins, for 
defendants. 

HUGHES, District Judge. The bill here 
ts brought by [P. A. Forbes] an assignee in 
bankruptcy of the late Robert Rash against 
Rash's heirs and distributees and adminis- 
trator, charging fraud by Rash, and con- 
spiracy in it by the defendants, and praying 
a discovery and full disclosure of all the 
facts of the alleged fraud. Rash, who was a 
citizen of Lunenburg county, Va., filed his pe- 
tition on the bankruptcy side of this court in 
March, 186$; got his discharge in February, 
1869; bought land in Kentucky with money 
charged to have been fraudulently concealed 
assets in bankruptcy, in December, 1870; and 
died in May, 1875. This bill was brought in 
May, 1SS0. Rash surrendered no assets in 
bankruptcy except a meagre outfit of clothing 
and house furniture worth $20; and certain 
choses in action thought then to be worth- 
less, but which, several years subsequently, 
realized a net aggregate sum to the assignee 
in bankruptcy of probably $1,000. The prin- 
cipal debt proved against Rash was a bond 
on which he was surety for one Thomas Jef- 
ferson (who also became a bankrupt), the 
amount of which is $3,154.11 due 1st Jan- 
uary, 1S61, with interest, some portion of 
which has been paid. This bond is held by one 
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W. T. Blackwell, for whose benefit this suit 
is brought Rash owed no individual debts. 
The bill charges that about a year before fil- 
ing his petition in bankruptcy, Rash sold his 
farm in Lunenburg county, and other inter- 
ests in real estate, for §4,600; and that he 
had the greater portion of this money in 
hand or under control, at the time of filing 
the petition; but that he did not enter it In 
his schedules in bankruptcy; that he swore 
falsely in his schedules; and that he fraud- 
ulently concealed and secreted this money* 
It charges that he was a money lender 
among his neighbors, and owed no debts of 
his own at the time of filing the petition. 
It charges that this bankrupt, in conspiracy 
with his family, and his present adminis- 
trator, concealed and secreted his estate 
from the complainant and the said Black- 
well, who had no knowledge of the dispo- 
sition which he made of it "until within the 
past year," and that up to the present time 
they have been unable to obtain informa- 
tion as to Rash's disposition of large por- 
tions of the moneys received from the said 
sales. It charges that "within the past 
year" complainant and said Blackwell have 
been informed that soon after obtaining his 
discharge in bankruptcy the said Rash 
went to Kentucky with some $4,000 which he 
had concealed and secreted from his cred- 
itors in bankruptcy, and which he there in- 
vested in land; that he went there for that 
purpose and returned as soon as the land 
was purchased, and lived in Lunenburg 
county, Va., until his death, intestate. The 
bill charges that Robert Rash was old and 
paralyzed when he went into bankruptcy, 
and remained so until he died, aged about 70 
years; and that he could not have earned 
any money after his bankruptcy. It charges 
that he could not have had money witfi 
which to make the Kentucky purchase ex- 
cept money concealed from his creditors in 
bankruptcy, and that the said purchase 
was made with money thus concealed. The 
bill calls upon the defendants J. W. Overby, 
administrator of Robert Rash, and the vari- 
ous members of his family which it names, 
to make full discovery of all facts connect- 
ed with this purchase of land in Kentucky, 
and with the charges of the bill. 

The answer of the defendants sets out the 
particulars of the purchase in Kentucky, 
giving date, amounts of purchase money, 
deed, and locality, and makes definite the 
facts which were unknown to the complain- 
ant and of which the bill called for a dis- 
covery. Since the hearing in November, 
affidavits have been filed showing receipts 
by Robert Rash of two sums of money in 
the year 1868, after the filing of his bill in 
bankruptcy in Slarch of that year, one of 
them dated the 29th April, 1S68, showing 
that one R. B. Brydie had on April 29th, 
186S,"paid him $400 on a bond for $1,000 due 
to Rash; the other dated the 21st day of 
July, 1868, showing that Rash had received 



$284.69, the balance due on a bond for $1,- 
060 from the said Brydie; neither of which 
bonds was scheduled in the bankruptcy pa- 
pers filed and sworn to in March, 1S68. 
There was also filed, a few days after the 
hearing in November of the motion to dis- 
solve the injunction, a letter dated Novem- 
ber 3rd, 1880, received by the assignee from 
counsel of the Rash's in Kentucky, indicat- 
ing a variety of transactions of Robert Rash, 
deceased, and his children, which, if proved, 
were fraudulent, and which show that the 
answer of defendants in this cause is not 
full or true, but is evasive and false. As 
already indicated, there was a motion for 
an injunction to restrain all persons and par- 
ties having legal rights in the property in 
bankruptcy from interfering with or dis- 
posing of same; which was granted ex parte. 
The first hearing of the case was on motion 
to dissolve this injunction. In support of 
this motion to dissolve, the defendants main- 
tain that the bill is insunicient in form and 
substance and ought to be dismissed— First, 
because of complainant's laches in bringing 
his suit: and, second, because it fails to set 
forth specifically what were the impedi- 
ments to an earlier prosecution of the com- 
plainant's claim; how he came to be so long 
ignorant of his rights, and of the means 
used by the defendants to fraudulently keep 
complainant in ignorance; and how and 
when complainant first came to a knowledge 
of the matters charged in the bill. Defend- 
ants rely chiefly on the cases of Badger v. 
Badger, 2 Wall. [69 L T . S.] 87, and Wood v. 
Carpenter, 101 U. S. 135, in support of their 
objections to the bill. 

There have been a great variety of deci- 
sions by the courts on the question of the 
lapse of time which should bar such cases as 
this; and it is a general rule that each case 
must be governed by its own peculiar cir- 
cumstances. In Badger v. Badger [supra] 
suit was not brought until 39 years after 
the qualification of the administrator, and 
22 years after the youngest distributee came 
of age. Certainly the rules of evidence and 
of pleading in such a case can furnish no 
just precedent for the present one, where 
the concealment of the fraud charged con- 
tinued until the defendants filed their an- 
swer to the discovery sought by the bill. 
The complainant charges the fraud in gen- 
eral terms because he had no particular 
knowledge of it; he alleges a discovery of 
the leading fact within the past year, but 
gives no date, nor the county in which the 
land charged to have been fraudulently pur- 
chased lies, because ignorant of both, and 
calls upon defendants to disclose the particu- 
lars. A court will not compel a complainant 
who is ignorant of the particulars of a 
fraud to set them out in a bill which, as to 
these particulars, is a bill calling for a dis- 
closure of them. The case of Wood v. Car- 
penter Lsupra] is no authority for so vain 
and impossible a requirement. That case 
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was an action at law, and turned chiefly up- 
on an Indiana statute which in terms barred 
all suits and actions for fraud after sis 
years from its perpetration; but contains a 
provision that if fraud is concealed, then 
the suit or action must be commenced with- 
in six years from the time it was discovered. 
Hence It was necessary for the complain- 
ant's pleading to aver a particular time for 
the discovery, in order to be good on de- 
murrer; and this the more as the case was 
an action at law and not a proceeding in 
equity. The bill here is, in its main features, 
a bill of discovery. It charges a fraud, the 
particulars of which are unknown to the 
complainant, and one even yet not fully 
developed. It charges that the defendants 
were in conspiracy with the bankrupt to 
perpetrate fraud. It gives all the particu- 
lars which are known to the complainant, 
alleges that the fraud was successfully con- 
cealed from them until within a year past, 
having gone to a remote state and laid out 
money there in land, and immediately re- 
turned to his home and remained there until 
his death; and upon the basis of this general 
knowledge, which is all that he has been 
able to discover, he calls upon the defend- 
ants to answer and to disclose the particu- 
lar facts in connection with the Kentucky 
purchase. This being in its principal fea- 
tures a bill for discovery, I think it includes, 
in substance, all the requirements decided 
by the court in the case of Badger v. 
Badger [supra], the bill in which case was 
not a bill of discovery. It was certainly 
very widely distinguished in this respect 
from Wood v. Carpenter [supra], which was 
an action at law" wherein all the facts were 
known, before suit was brought, by plain- 
tiff, and ought to have .been properly charged 
in the declaration. The case must proceed, 
with leave to complainant to amend after 
obtaining the discovery he seeks, and with 
■ leave to all parties to take testimony in Ken- 
tucky. There is so much of allegation in 
the arguments of counsel, and so little proof 
in the pleadings and evidence,* that I prefer 
to continue the case for a rehearing upon 
such additional proofs as parties may choose 
to put in at the April term. 

The foregoing is a true copy of the opinion of 
the court filed in the above cause January, 1SS1. 
Teste: Henry Flegenkeimer, 

(Seal.) Clk. U. S., Dist. Court, 

Eastern Dist., of Va. 



Case Mb. 4,929. 

FORBES v. PARSONS. 

[Crabbe, 283.] i 

District Court, E. D. Pennsylvania. Oct: 4, 

1839. 

Seamen— Inability to Perform Duty— Obsti- 
nacy— Punishment— Weapons. 
1. Where a person ships as cook and stew- 
ard, he thereby undertakes that he has' ex- 

i [Reported by William H. Crabbe, Esq.] 
9FED.CAS.— 27 



perience and skill to enable him to perform the 
duties of those positions. 

2. Where a party ships for a particular em- 
ployment, and either will not or cannot per- 
form its duties, if his deficiencies arise from 
wilfulness or obstinacy, he is a fit object for 
punishment; if from incapacity, he is entitled 
to no particular favor from the court. 

3. The law which governs the deportment 
of men to each other on shore, cannot be ap- 
plied to their habits and intercourse on board 
of a ship. 

[Cited in The George Kingman, Case No. 
5,333.] 

4. A seaman is, in general, entitled to re- 
cover damages for an assault and battery from 
the officer of a ship— First, where personal vio- 
lence is inflicted, not excessively, but wanton- 
ly and without provocation or cause; second, 
where there was provocation or cause, but the 
punishment was cruel or excessive; third, 
usually, when the punishment is inflicted with 
a deadly, or dangerous, weapon. 

[Cited in Gabrielson v. Waydell, 135 N, Y. 
13, 31 N. E. 969.] 

5. A rope is the proper instrument of pun- 
ishment on board of a ship. 

6. A party who shipped as cook, and was 
unwilling or unable to do his duty, and who 
kept the galley in a filthy condition, was a fit 
subject for punishment. 

7.^ A blow with a dirty frying-pan, or wiping 
a dirty knife on the face of the person whose 
duty it was to keep those articles clean, is not 
a very aggravated or cruel assault. 

[Cited in The Guiding Star, 1 Fed. 349.] 

This was a libel [against Stephen Parsons, 
master of the ship Suffolk] for assault and 
battery, with an additional article for wages. 
It appeared thatthe libellantL William Forbes] 
shipped on board the Suffolk, at Shields, on 
the 6th August, 1839, as cook and steward; 
that he could not, or did not^ discharge his 
duty in a proper manner; and that he was 
several times chastised by the respondent, on 
that account 

Mr. Brooke," for libellant. 
Mr. Bulkley, for respondent. 

HOPKINSON, District Judge. The libel 
in this case, with the amendment added to 
it, contains two grounds of complaint. The 
first charges several acts of personal vio- 
lence, committed by the respondent upon the 
libellant, at -different times, for which dam- 
ages are claimed. The second is a demand 
for wages alleged to be due to the libellant 
for his services as cook and steward on board 
the Suffolk, on her late voyage from the port 
of Shields, in the kingdom of Great Britain, 
to Philadelphia, 

The former charge will be first considered. 
By the shipping articles it appears that the 
libellant shipped as cook and steward. Evi- 
dence has been given on the part of the re- 
spondent to show that when the libellant 
offered himself to the ship, as her cook, he 
represented himself to be well qualified to 
perform the duties of that service; that he 
said he was a good cook, and had been in 
that capacity on board another vessel for 
nine months. Some attempt was made to 
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contradict this testimony, but I am inclined 
to believe it, because it is natural that an in- 
quiry would be made of his capability to 
perform the duties he was to be hired for, 
and that he would answer affirmatively. It 
is not, however, of importance whether the 
libellant did or did not make this direct alle- 
gation of his fitness for the place he offered 
himself to fill; it must be presumed and im- 
plied from his contract. He was engaged as 
the cook and steward of the ship; he was 
hired and paid for his services in that capac- 
ity; and he thereby undertook that he had 
experience and skill to enable him to perform 
these services, at least reasonably welL 

That the respondent chastised the libellant, 
on several occasions, is not denied, but it is 
alleged that it was not severe or unreason- 
able, and was justified by the discovery, soon 
nfter the vessel got to sea, that the libellant 
was unable to perform the duties he had un- 
dertaken; and that, from carelessness or ob- 
stinacy, he did not even do as well as he 
could; that the victuals were so badly cooked 
as to be unfit for food; and that his galley, 
and cooking utensils, were kept in a state of 
disgusting dirt and filthiness. It cannot be 
doubted that his cooking was exceedingly 
bad, eiuier from want of skill or wilful neg- 
lect; and the evidence is satisfactory to show 
that his galley and pans were kept in a very 
dirty condition. The bad cooking is proved 
by the crew, his own witnesses, as well as 
by the officers of the ship. Complaints were 
made of it by the crew, to the captain; so 
that it was not only the table of the cabin, 
or the taste of the officers, that was offended, 
but the appetites of the sailors could not en- 
counter the libellaait's cooking. The captain 
and mate were frequently obliged to cook, 
not only for themselves, but for the crew. 
The men once went, in a body, to the cap- 
tain, with the complaint that the victuals 
were so badly cooked that they could not eat 
them. The fault was not in the ship's pro- 
visions, which, it is admitted, were good. 
The libellant has endeavored to excuse him- 
self for this fault, hy charging it on the in- 
convenient smallness of the galley, and the 
insufficiency of his cooking utensils. He has 
certainly failed in this. Not only the officers 
of the ship, but competent disinterested wit- 
nesses, who have examined the galley and 
utensils, testify that both are as good, and, 
indeed better, than are usually found in a 
vessel of the same size. It is also proved by 
the witnesses of both parties that the ship 
had the same galley, and fewer pans, on her 
voyage from Boston to Havana, and thence 
to London and Shields, than on her return, 
but that no complaint was made, by the for- 
mer cook, of any deficiency in his conven- 
iences for cooking, nor was there any com- 
plaint of his cooking by officers or men. 

So stands the case of the libellant, on the 
question of his performance of his duties as 
cook and steward of the ship. If his de- 



ficiencies were the result of carelessness or 
obstinacy, he was, doubtless, a fit object of 
punishment, and if he was really ignorant 
and incapable of the duties of the place he 
had assumed, he was guilty, of a fraud and 
deception in undertaking to perform them, 
and comes here entitled to no particular 
favor. However this may be as to his cook- 
ing, it can hardly be denied that, with ordi- 
nary care and industry, he might have kept 
his galley and pans clean. Upon the sub- 
ject of his ignorance and incapacity, we can- 
not avoid- to remark that it was of very seri- 
ous importance to the officers and crew of a 
ship. To have before them a long voyage, 
with the disheartening prospect of having 
their food set before them m a condition 
hardly fit to be put into their mouths, was 
indeed a trial of patience and temper that 
few men would pass through and maintain 
their good humor. The defects of an ordi- 
nary seaman may be supplied by his com- 
rades, but the cook stands by himself, and if 
he fails, no substitute, unless by an accident, 
can be found. To have a good dinner spoiled 
by the cook, is only next to having no dinner. 
The stomach has a wonderful control over 
the man and his passions, and a good-natured 
man, disappointed of his dinner, may become 
very cross. It is further in evidence that, 
when the cook was spoken to, by the officers, 
for his bad cooking, he would make rude 
and insolent replies. All the witnesses, how- 
ever, on his part, testify that he never was 
insolent or disobedient to any order given 
him. 

Having thust stated the cause and provoca- 
tion given by the libellant, for the injuries he 
complains of, we must look to the conduct 
of the other party, and see whether he has 
exceeded the bounds of moderation, in pun- 
ishing the offences of the libellant; for it 
must not be understood that this, or any oth- 
er provocation, will justify cruel and im- 
moderate chastisements. Libels in this 
court, for assaults and batteries, committed 
on the high seas, are becoming so frequent, 
and have sometimes been for such trivial in- 
juries, that it is well that the principles 
which govern me in deciding them, should 
be distinctly explained. The expedition with 
which such suits are disposed of in this 
court, being generally terminated in a few 
days, naturally brings the complaints here, as 
the necessary delays of the common law 
courts, unless in cases of extraordinary ag- 
gravation, make it impossible to obtain re- 
dress there. Neither the parties nor their 
witnesses can be detained until the trial can 
be had in the course of the business of the 
court. If, therefore, the doors of this court 
were not open to such complaints, much op- 
pression, and many grievous injuries, might 
be suffered, without redress. On the other 
hand, it must be remembered that the speed 
and facilities of trial here, with the moder- 
ate costs attending it, offer a temptation to 
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seamen, under bad advisers,— generally their 
landlords,— to try experiments in bringing 
suits on false and frivolous pretences, to take 
their chance of getting, by trial or compro- 
mise, something from the master. If unsuc- 
cessful, they are unable to pay the costs of 
suit; and, in truth, the attempt is made 
with some prospect of gain, and no appre- 
hension of loss in any event "While, there- 
fore, I have been prompt to give a reasonable 
. compensation for real wrongs, I have en- 
deavored to check and discourage frivolous 
suits and vexatious litigation. 

Nobody will believe that the law which, 
governs the deportment of mea on shore to 
each other, can be applied to their habits and 
conduct on board of a ship. That which 
would be an assault, or an assault and bat- 
tery, in a drawing-room, or in the streets of 
our city, and punishable by indictment or a 
civil suit, cannot be so considered among the 
rough inmates of a ship at sea. The code 
of manners is entirely different, as is the sit- 
uation and character of the men. If strik- 
ing at a man, without touching him, or point- 
ing an offensive weapon to him, or holding 
up the fist, were to be considered as good 
ground for a suit; if any rude or angry touch- 
ing of the person, however lightly, is to be 
adjudged an assault and battery, for which 
damages may be recovered; no vessel could 
arrive without a plentiful crop of actions, 
equally injurious to the plaintiff and de- 
fendant. This cannot be the law of the 
•sea practically, whatever it may be in theory. 
In questions of this kind, between the officers 
and the seamen of a ship, my desire has 
been to maintain a safe and proper disci- 
pline, preserving,on the one hand, a necessary 
and salutary obedience on the part of the 
.seamen, and on the other, protecting him 
from all cruelty and Undue violence, and 
from any severity not required for the sup- 
port of the proper authority of the officer, 
.giving a liberal consideration to the exigen- 
cies of the occasion. The officer may not, 
under the pretence of discipline, take ad- 
vantage of some trifling fault to indulge fero- 
cious passions, or some particular ill will 
.against the offender. 

Generally speaking, I should consider a 
seaman entitled to recover damages for an 
■assault and battery from the officer of a ship 
—First, where personal violence was inflict- 
ed upon him, although not excessively, wan- 
tonly and without any provocation or cause; 
second, where provocation and cause were 
given by the seaman, but the punishment - 
was cruel and excessive, having no rea- 
sonable proportion to the provocation or 
fault for which it was inflicted; third, I have 
always looked with a severe eye to the in- 
strument used in punishing. It should be 
that which is the ordinary instrument for 
such occasions. To employ a deadly, or dan- 
gerous weapon; to strike a man down with 
a handspike, or bludgeon; to cut -him with 
a sword, or stamp upon him, when prostrat- 



ed, endangering his health and life, I have al- 
ways deemed unlawful modes of punishment, 
although the injury received from them may 
not have been very severe. But if a seaman 
has given cause for punishment, by disobedi- 
ence, or neglect of duty, by insolence and in- 
subordination to the officers and their law- 
ful authority, and the officer, in a moment of 
irritation, should strike him with his fist (al- 
though I do not approve of such blows, a 
rope being the proper instrument of punish- 
ment), or shall correct him with a rope, I 
cannot institute a very nice and scrupulous 
comparison between the offence of the" sailor 
and the number or violence of the blows in- 
flicted upon him for it It will be incumbent 
on him to show that they were cruel and ex- 
cessive. 

Having these principles in view we will 
examine the circumstances of the case now 
to be decided. First, as to the provocation 
or cause given by the libellant for punish- 
ment, I have already stated it In his libel, 
as a material part of his case, he has averred 
that "during the whole time he was on 
board of the said ship he did well and truly 
perform his duty." We have seen how far 
. he has been from sustaining this averment 
The question is, whether his delinquency 
was a fit subject of punishment; and if so; 
whether the punishment inflicted was ex- 
cessive, and so disproportionate to the of- 
ence, so marked with cruelty and oppression, 
as to entitle him to damages for the wrong. 
Thinking that his offence justified punish- 
ment, I shall confine my inquiry to the ques- 
tion of excess. The first assault and battery 
complained of in the libel, is that which is 
spoken of by the witnesses as having hap- 
pened two or three days after the ship got 
to sea. She sailed on the seventh of August, 
and the libel lays the assault on the tenth. 
None of the witnesses (indeed but one of 
them testifies to this transaction) give such 
an exaggerated account of it as is presented 
in the libel. Was the wrong proved such 
an one as supports the claim for damages? 

Joseph Torente, the first witness examined, 
. knew nothing of this beating. He began his 
.testimony by saying he knew of libellant 
being flogged once, which was when they 
had been twenty days out The second 
charge laid in the libel is for an assault and 
battery on the twenty-ninth of August, 
which in point of time corresponds very 
nearly with that mentioned by Torente, but 
they differ materially in their circumstances. 
The libel asserts that the assault was made 
with a table knife, with which the respond- 
ent struck the libellant a violent blow across 
his mouth, cutting his lips; that the respond- 
ent seized him by the throat, and struck him 
violently with a frying-pan and kicked him. 
The statement given by the witness is very 
different. The affair of the knife and fry- 
ing-pan was spoken of by other witnesses, 
and we shall see what they say about it, 
hereafter. Torente's account of the flogging 
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when they were twenty days out, Is that the 
libellant was flogged with a large piece of 
rope. He saw nothing of the knife, nor of 
the frying-pan, nor of seizing him by the 
throat He says that it was about a pan 
which the qaptain said was not clean. 
T>Yhen the captain had given some blows, 
the cook asked the crew if they would stand 
by and see him abused. This is all he said 
of that transaction. He afterwards said that 
he recollected another beating, with a piece 
of rope five or six feet long, and an inch 
and a half in diameter; that the captain 
gave the libellant five or six blows, not very 
heavy, the captain saying he would not hurt 
him. It was about burning some coffee. 
He then added that he saw the libellant's 
mouth cut after both these beatings; that 
his lips were bleeding, but not much; that 
he does not know whether they were cut 
or not. After these beatings libellant went 
immediately to his duty. This witness tes- 
tifies to the general humane conduct of the 
captain to the crew; indeed, with the excep- 
tion of the cook, none complained of the 
treatment, or had any reason to do so. The 
next witness was George Owens. The first 
beating he saw was after they had been 
twenty days out Of course he gives no 
support to the first assault charged in the 
libel. He says that the first beating was 
about a frying-pan that was dirty. The 
captain gave him about six lashes, and the 
rope gave out, that is, it unravelled, and he 
then tied a knot in it, and struck the libel- 
lant violently. The witness was more than 
half the ship distant from them. He does 
not mention, as Torente did, that the cook 
called out to the crew, but, like Torente, he 
knew nothing of the blows with the knife, 
the seizing by the throat, &c, as set forth 
in the libel to have happened at this time. 
As to the knife, he testifies that, after the 
affair just related, which took place when 
they were twenty lays out, the pan had 
some rust in it; that the captain took a 
knife and began to scrape it, and then 
daubed it in the cook's face. It cut his face, 
and the blood came out. This, I presume, 
is the explanation of the assault and strik- 
ing made with a knife. This witness saw 
the captain pull the cook out of the galley 
several times, and strike him on the head 
with his fist This witness somewhat im- 
paired my confidence in his testimony by 
saying, in conclusion, that the captain be- 
haved middling to the crew, no great things, 
but that he would not sail with him again 
for five hundred dollars a month. John Col- 
lins was a steerage passenger in the ship. 
He saw the captain beat the libellant with 
a rope's end.* It was about the cooking. 
He says the cook showed him his body; it 
was very bad, it looked black. At another 
time he saw the cook come up from the 
cabin with his mouth cut and bleeding; but 
he did not know how it happened, or who 
did it George Appel saw the captain give 



the cook about fourteen blows; they were 
not heavy, but middling; saw him strike 
him with a frying-pan, and kick him on the 
cheek. He struck him with the pan because 
it was not clean. George Wilson, the cabin, 
boy, about ten years of age, but smart and 
intelligent, is the only witness who speaks 
of the beating laid in the libel to have been 
about the tenth of August; but he gives no 
details such as are set forth in the libel. 
He says it was about three days after they 
were at sea; that it was about the pans 
being dirty; that the captain got some dirt 
out of the pan, with a knife, and wiped it 
across the cook's face. The boy saw the 
captain strike one blow on the cook's body 
with his fist; that he struck him for dirti- 
ness; that the pans, cups, and towels were 
dirty; and that complaints were made that 
the victuals were not well cooked. 

Here the libellant closed his evidence, and 
it must be seen that he has not made out 
a strong case by his proof, and that it falls 
far short of the allegations of his libel. No- 
serious injury appears ever to have been 
done to him, at any time; he went to his 
work, as usual, immediately alter every beat- 
ing, and none of the witnesses speak of the 
beatings as being severe, much less disabling. 
The instrument used was a rope, about the 
size of which there is a diffex*ence between 
the witnesses of the libellant, and tnose pro- 
duced on the part of the respondent. The 
wiping a dirty knife across his face, and the 
blow with a dirty frying pan, can not be 
considered as very aggravated or cruel as- 
saults, nor were they followed by any serious 
consequences. If the articles in question 
were as dirty as they have been represented, 
we can hardly be surprised that they should 
suddenly have been used as the means of 
punishment 

The two oflScers of the ship, the first and 
second mates, were produced on behalf of 
the respondent; none others were left for 
him, as the libellant had called all the crew 
that remained in this city. Elihu Arnold 
testified, as some of the other witnesses had 
done, that when the libellant came on board 
to get employment, he said he was a good 
cook and steward; that he made good pies, 
&c; that fault was found with him the first 
day; the victuals were not half cooked; the 
utensils were" very dirty; that he was often 
spoken to, but did not amend; nothing was- 
done better. This witness testified to the 
good accommodations of the galley, and the 
suniciency of cooking utensils. He says that 
breakfast, which ought to have been ready at 
eight o'clock, was sometimes as late as ten 
o'clock. That the captain spoke to him in 
a mild manner, but the libellant would not 
give a direct answer, nor any cause for his 
conduct He saw. the captain scrape dirt 
out of one of the pans. He described the 
rope used by the captain as much smaller 
than was said by the libellant's witnesses; 
that the captain gave him four blows when 
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lie called out to the crew to assist him, upon 
which account the captain gave him four or 
five blows more, after which the libellant 
went immediately to his duty. Both the wit- 
ness and the captain had to cook for the 
cabin and the people. The galley was kept 
filthy and dirty. John Clifford, the second 
mate, gave substantially the same testimony 
with Elihu Arnold. Two respectable mas- 
ters of vessels testified that they had exam- 
ined the galley and cooking utensils of the 
Suffolk; that they were as good, and, in some 
respects better, than is usual for vessels of 
lier size. 

To apply the general principles I have 
stated to this case: 

1. The chastisement inflicted on the libel- 
lant was, certainly, not without fault and 
provocation on his part. He had undertaken 
•duties, important to the health and comfort 
of all the persons on board of the ship, and he 
either could not or would not perform them. 
His cooking was so bad as not only to call 
for repeated remonstrances from the cabin, 
but to cause a formal complaint, to the cap- 
tain from the crew, who, we may presume, 
were not very dainty in their diet. The pro- 
visions were good and wholesome, but spoiled 
by the great want of skill or the carelessness 
in preparing them for the table. No one 
will say that it was not a more than ordinary 
provocation to be obliged to eat such meals 
for weeks together; nor that some efforts 
might not reasonably have been made to cor- 
rect the evil. The cause of complaint was 
greatly aggravated by the libelant's habitual 
dirtiness, which he might have corrected by 
care and labor. 

2. As to the instruments used in correcting 
him. The beatings were inflicted with a 
rope, the usual and proper instrument There 
is a difference in the testimony about the 
•size of the rope; but a rope was used. No 
blow was struck with a knife; if his lip was 
cut, it was but slightly, and was done by 
drawing the knife across his face, or mouth, 
to wipe the dirt from it which had been 
scraped from the pan. 

3. There was no extraordinary severity in 
the chastisements inflicted upon him.. There 
was no tying up, or stripping, nor anything 
-to show a deliberate design to punish the 
libellant painfully or severely. The blows 
were given on the instant of the provocation; 
they were not numerous or heavily laid on, 
as the libellant's witnesses testify. He was 
never disabled, but went immediately to 
his work. 

I cannot say that this is a case for damages. 
The libellant stands with the fault upon 
him, the origin and cause of all his maltreat- 
ment of having hired himself for services he 
cSuld not perform, and thereby imposed him- 
self upon the captain and crew, who were 
daily suffering the penalty of his deception. 
It is worse for him if he was able to do the 
•duties of his station, and, from carelessness, 
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laziness, or obstinacy, would not I should 
not omit to mention, that it was discovered, 
after they got to sea, that the cook was blind 
of one eye, and saw imperfectly with the 
other. These defects, certainly, in a measure 
disqualified him for the performance of his 
duties in a proper manner, at least so far as 
to require from him an increased attention 
and labor, which he would not bestow. 
When he was told of these defects, and his 
concealment of them,— for they did not appear 
on a cursory inspection,— he replied that his 
blindness was a misfortune, not a fault; he 
was answered, that is certainly so, but it was 
a fault to pass yourself upon us, as an able 
and competent cook, if, from any cause, you 
were unable to do the duties of one. He re- 
plied, that he must get a living somehow. He 
said he had come out of the hospital a short 
time before he came on board. 

Upon this part of the case, if there were 
no other cause of action in the libel, it would 
be my duty simply to dismiss it, with or 
without costs, as I might think the circum- 
stances required. The libel, however, claims 
a balance of wages due to the libellant, and 
wages are due to him, but at a rate not quite 
half of that he claims in his libel. In sup- 
port of his demand at the rate of five pounds 
a month, he refers to the shipping articles, 
and prays that they may be produced. They 
have been produced, and it there appears, 
under his own signature, well and distinctly 
made, that his contract was for two pounds 
a month, which is but little below the wages 
of the rest of the crew. No attempt has 
been made to prove that any fraud or imposi- 
tion was practiced upon him, or that he did 
not fully understand the contract he had 
made. 

The account will stand thus: 

Wages, from 6th August to 22d Sep- 
tember £3 

Less amount received 200 

Balance due £1 

It is ordered, adjudged and decreed, that as 
to those Counts or articles in the libel which 
charge the respondentwith sundry trespasses, 
and assaults and batteries, upon the person 
of the libellant, judgment be entered for the 
respondent; and that, as to the counts or ar- 
ticles which claim and demand' wages to be 
due to the libellant, judgment be entered for 
him for the sum of $4.84, with costs of suit 
But no costs or charges are allowed for the 
attendance of the witnesses of the libellant, 
as tneir evidence related entirely to the 
counts or articles for the assaults and bat- 
teries, upon which the decree is in favor of 
the respondent 

FORBES (PENTLETON v.). See Case No. 
10,966. 

FORBES (UNITED STATES v.). See Case 
No. 15,129. 

FORBES, The R. B. See Case No. 11,598, 
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Case !N"o. 4,930. 

FORBUSH et al. v. BRADFORD et al. 

[1 Fish. Pat. Cas. 317; i 21 Law Rep. 471.] 

Circuit Court, D. Massachusetts. May, 1858. 

Patents— Injunction — Conditions— Infkinge- 

MENT. 

1. In acting upon application for preliminary 
injunctions, there is much latitude for discre- 
tion. The application may be granted or re- 
fused unconditionally, or terms may be imposed 
on either of the parties, as conditions for mak- 
ing or refusing the order. 

[Cited in Hodge v. Hudson River R. Co., Case 
No. G,560; Earth Closet Co. v. Fenner, Id. 
4,249. Quoted in Scribner v. Stoddart, Id. 
12,5G1.] 

2. The state of the litigation, where the plain- 
tiffs title is denied, the nature of the improve- 
ment, the character and extent of the infringe- 
ment complained of, and the comparative incon- 
venience which will be occasioned to the re- 
spective parties, by allowing or denying the 
injunction, must all be considered. 

[Quoted in Scribner v. Stoddart, Case No. 12,* 
5G1. Cited in Hanson v. Jaccard Jewelry 
Co., 32 Fed. 204; Consolidated Roller-Mill 
Co. v. Coombs, 39 Fed. 804; Campbell 
Printing-Press & Manuf'g Co. v. Manhat- 
tan Ry. Co., 49 Fed. 933.] 

3. Where there* has been a trial at law, and 
a bill of exceptions taken, the court is bound 
to exercise its own judgment upon the questions 
involved in the bill of exceptions, with a view 
to see whether the litigation that remains, pre- 
sents such serious doubts concerning the title, 
as ought to influence its judgment in granting 
or withholding the injunction. 
[Cited in Morris v. Lowell Manuf'g Co., 
Case No. 9,833; Hoe v. Boston Daily Ad- 
vertiser Corp., 14 Fed. 916. Approved in 
American Middlings Purifier Co. v. Chris- 
tian, Case No. 307.] 

This was an application [by Merrill A. For- 
bush and George Crompton] for a provisional 
injunction [against Shadrack S. Bradford 
and Royal C. Taft] to restrain the infringe- 
ment of letters patent [No. 491, granted to 
W. Crompton, November 24, 1837, and re- 
issued September 13, 1853 (No. 247)] which 
had already been the subject of an action at 
law between the same parties, in which the 
plaintiffs had a verdict. The facts involved 
in the decision of the motion are stated in the 
opinion. 

Causten Browne, for complainants. 
T. A. Jenckes and A. Payne, for defend- 
ants. 



CURTIS, Circuit Justice. In acting on ap- 
plications for temporary injunctions to re- 
strain the infringement of letters patent, 
there is much latitude for discretion. The 
application may be granted or refused un- 
conditionally, or terms may be imposed on 
either of the parties as conditions for making 
or refusing the order. And the state of the 
litigation, where the plaintiffs* title is de- 
nied, the nature of the improvement, the 
character and extent of the infringement 
complained of, and the comparative incon- 

1 [Repor^d by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



venience which will be occasioned to the 
respective parties, by allowing or denying 
the motion, must all be considered in de- 
termining whether it should be allowed or 
refused; and if at all, whether absolutely or 
upon some and what conditions. In this 
case, the thing patented is an improvement 
on a loom. The loom itself is not claimed; 
but only a particular modification of a loom 
previously in use. 

The defendants in these cases do not make 
and sell looms having the patented improve- 
ment; they only use in their mills certain 
numbers of such looms. The complainants 
are makers of looms, but do not use them. 
So that this particular mode of infringement 
hj the use of the thing patented, though it 
is a violation of the exclusive right claimed 
by the complainants, does not deprive them 
of a monopoly which they desire to retain in 
their own hands, because practically, it de- 
prives them only of what they would be en- 
titled to receive for a license to use the thing- 
patented. Nor does it, like the manufacture 
and sale of the thing patented, constantly 
widen the field of litigation, and render it 
more and more difficult for the complainants 
to vindicate their rights. 

On the other hand, the defendants can not 
be prohibited from using the thing patented 
without being at the same time deprived of 
the use of the entire loom. For though it is 
possible to alter their looms, and work them 
without the patented improvement, it is 
shown that in the present state of the busi- 
ness, and while the litigation is pending, no 
prudent man would do this. The practical 
effect of an injunction would therefore be 
to stop all these looms, and thus deprive the 
defendants of the use of a large amount of 
capital lawfully invested, and which they 
have the right to the benefit of; and it would 
also throw out of employment a large num- 
ber of operatives who are now engaged in 
running the looms, and in the processes of 
manufacture which depend upon their use. 
All this would not prevent the court from, 
granting an injunction, if the right had been 
finally established at law. But a bill of ex- 
ceptions has been taken, upon points which 
involve the validity of the patent This, 
again, does not present an insuperable ob- 
jection to a temporary injunction. This 
court is bound to exercise its own judgment 
upon the questions involved in the bill of 
exceptions, with a view to see whether the 
litigation that remains, presents such serious 
doubts concerning the title as ought to in- 
fluence its judgment in granting or withhold- 
ing the injunction. I can conceive of many 
cases in which a temporary injunction ought 
to issue, where there has been a trial at law, 
and a bill of exceptions taken, even though 
serious questions are raised, upon which the 
court of errors may reverse the judgment. 
See Bridson v. Benecke, 12 Beav. 1. And a 
fortiori when the court that tried the cause, 
and is applied to for an injunction, is fully 
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satisfied of the correctness of its judgment 
But even in such a case, when the bill of 
exceptions is not merely frivolous, as the 
litigation is not in fact terminated, and its 
result may he adverse to the complainants* 
title, it is necessary for the court to contem- 
plate that as a possible result, and look at 
the consequences, in that event, of allowing- 
or refusing the injunction. See Bridson v. 
McAlpine, 8 Beav. 229. 

Upon the particular facts of these cases I 
am of opinion an injunction should issue, 
unless within ten days after notice of the 
order, the defendants shall give a bond with 
sufiicient surety, to be judged of by the 
clerk of this court, conditioned to keep an 
account of the quantity of cloth made on 
each of the looms in question, and to file 
such account under oath, once in three 
months, in the clerk's ofiice of this court, and 
to pay the amount of any final decree in the 
cause. And also, that neglecting for the 
space of ten days to file such account, an 
injunction should issue. 
N ^>— It has been suggested that, as it appears 
this manufacture is not at present carried 
on to any profit, the complainants will re- 
ceive no compensation for the use which may 
be made of their invention. But I appre- 
hend that the account to which the com- 
plainants may be entitled, will not be of the 
general profits of the business, but of the 
profit made by using the patented improve- 
ment, in place of some other method of 
manufacture not patented. And if they shall 
so elect, they may waive an account of 
profits, and bring their action at law for 
damages. 

[NOTE. For another case involving this pat- 
ent, see Forbush v. Cook, Case No. 4,931.] 



Case Kb. 4,931. 

FORBUSH et al. v. COOK et al. 

[2 Fish. Pat. Cas. 66S; 20 Law Rep. 664? 
Merw. Pat. Inv. 423.] * 

Circuit Court, D. Massachusetts. May, 1857. 

Patents— Anticipation— Elements of Cojibina- 
tion. 

1. The defendant, in a patent cause, may 
show that the thing patented, or some substan- 
tial part thereof, existed in a foreign country* 
and was known to the patentee before his ap- 
plication for a patent, and may have put to the 
jury the question whether the patentee believed 
himself to be the original inventor, though such 
foreign invention had not previously been pat- 
ented or described in any printed publication. 

2. To make a valid claim for a combination, 
it is not necessary that the several elementary 
parts of the combination should act simultane- 
ously. 

[Cited in Herring v. Nelson, Case No. 6,424; 
Hoe v. Cottrell. 1 Fed. 600; Hoffman v. 
Young, 2 Fed. 77; Holmes Burglar Alarm 
Tel. Co. v. Domestic Tel. & Tel. Co., 42 Fed. 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv, 
423, contains only a partial report.] 



227; National Progress Bunching-Mach. 
Co. v. .Tohn R. Williams Co., 44 Fed. JL92; 
Brickill v. Mayor of City of Baltimore, 50 
Fed. 275.] 

3. Nor is it requisite to include in the claim 
for a combination, as elements thereof, all parts 
of the machine which are necessary to its ac- 
tion, save as they may be understood as enter- 
ing into the mode of combining and arranging 
the elements of the combination. 

[Cited in Parham v. American Buttonhole 
Over-Seaming & S. M. Co., Case No. 10,- 
713; M'Millan v. Rees, 1 Fed. 725; Han- 
cock Inspirator Co. v. Jenks, 21 Fed. 916.] 

4. If the patentee first made a new and useful 
combination, he is entitled to a patent for it, 
thoxigh each one of its elements were known be- 
fore, and two out of three of them had actually 
been combined in a prior machine. 

[Cited in Hoe v. Cottrell, 1 Fed. 603; Haffcke 
v. Clark, 50 Fed. 535.] 

5. It is decisive evidence that a new mode of 
operation has been introduced, if the practical 
effect of the new combination is either a new 
effect, or a materially better effect, or as good 
an effect more economically attained. And, in 
such case, it is not material how much study, 
thought, time, expense, or experiment was re- 
quired to make the change. 

[Cited in Celluloid Manuf g Co. v. Comstock 
& Cheney Co., 27 Fed. 360; Ligowski Clay- 
Pigeon Co. v. American Clay-Bird Co., 34 
Fed. 332.] 

" This was" an action on the case [by Mer- 
rill A. Forbuoh and others against Willis 
Cook and others], tried before Mr. Justice 
CURTIS and a jury, to recover damages for 
an infringement of letters patent [No. 491] 
for an "improvement in power looms for 
weaving figured fabrics," granted to Will- 
iam Crompton November 24, 1837, extended 
for seven years from November 24, 1851, 
assigned to plaintiffs and surrendered by 
and reissued to them September 13, 1853 
[No. 247]. The particular claim which was 
alleged to have been infringed by the de- 
fendants, was for a combination of a pat- 
tern cylinder, with double-hooked jacks, 
and a lifter and depressor, which were de- 
scribed as so constructed and arranged that 
the pattern cylinder, in the act of revolving 
and presenting a section of the pattern, 
pressed by its projections, which corre- 
sponded with the section of the pattern, upon 
such of the jacks as were required to be 
raised, and pushed these jacks into a posi- 
tion to have one set of their hooks caught 
by the elevator, the other jacks not thus 
acted on remaining in a position to have 
the other set of their hooks caught hj the 
depressor; the elevator and depressor ris- 
ing and sinking, and carrying with them 
the required jacks thus disposed to receive 
their action; the shed of the warp being 
thus opened both ways simultaneously, and 
the threads necessary to form the figure 
being disposed in the upper part of the shed. 
The defendants insisted that a valid claim 
for combining these three elements, name- 1 
ly, the pattern cylinder, the double-hooked 
jacks, and the lifter and depressor, could 
not be made— First, because the ofiice of 
the pattern cylinder was fUily performed, 
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and the cylinder was at rest when the 
jacks, and lifter, and depressor began to 
act, and so they did not act in combination, 
but separately; and, second, because the 
shed could not be formed without the as- 
sistance of a fourth part, namely, certain 
inclined wires, whose office it was to hold 
in position the jacks not acted on by the 
pattern cylinder, so that the depressor 
would catch their hooks in sinking, and that 
it was necessary to embrace this fourth 
element in the claim for a combination. 

Causten Browne, C. M. Keller, and Rnfus 
Choate, for plaintiffs. 

B. F. Hodges and T. A. Jenckes, for de- 
fendants. 



CURTIS, Circuit Justice, (charging jury): 
To make a valid claim for a combination, 
it is rot necessary that the several elemen- 
tary parts of the combination should act 
simultaneously. If those elementary parts 
are so arranged that the successive action 
of each contributes to produce some one 
practical result, which result, when attain- 
ed, is the product of the simultaneous or 
successive action of all the elementary 
parts, viewed as one entire whole, a valid 
claim for thus combining those elementary 
parts may be made. Nor is it requisite to 
include in the claim for a combination, as 
elements thereof, all parts of the machine 
which are necessary to its action, save as 
they may be understood as entering into 
the mode of combining and arranging the 
elements of the combination. If inclined 
wires are necessary to the action of the 
combination specified, so are many other 
parts of the machine, and all parts neces- 
sary to the action and combination specified 
might be said to enter into the mode of com- 
bining and arranging the elements of the 
combination, but need not be and ought not 
to be included in the combination claimed. 

The defendants have offered evidence to 
prove that two looms, models of which 
were produced, existed in England long be- 
fore William Crompton made the thing pat- 
ented, and were well known to him there. 
One called the Jones and Milldun loom con- 
tains the double-hooked jacks combined 
with the lifter and depressor, and a pattern 
cylinder and chain; but the pattern cylin- 
der and chain differ from Crompton's in 
this: The cylinder revolved so as to pre- 
sent toward the jacks the protuberances 
corresponding with one section of the pat- 
tern, and then stopped; by another com- 
bination of mechanism it is then moved 
horizontally against the jacks, which are 
thus pushed out into position to have their 
hooks caught by the elevator. The pattern 
cylinder is then restored to its former posi- 
tion 

This machine was patented in England, 
and described in a printed publication be- 
fore Crompton's alleged invention was 
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made. There is evidence tending to prove 
that those two movements of the cylinder, 
when compared with the mode of opera- 
tion of Crompton's cylinder, are more com- 
plex, involve greater cost of construction 
and repair, and require more time; and that 
for these reasons Crompton's has a decided 
practical advantage over Jones and Mill- 
dun's. 

The other loom relied on is what is called 
the Witch loom. It has a pattern cylinder 
like Crompton's, but only single-hooked 
jack, and opens the shed but one way. It 
is conceded that to open the shed but one way 
strains the warp, and is an imperfect mode of 
operation. This loom has not been patented, 
nor described in any printed publication. 

But the defendants insist that Crompton, 
having knowledge both of the Witch loom 
and the Jones and Milldun loom, it required 
no invention to combine the pattern cylinder 
of the former with the double jacks, and lift- 
er and depressor of the latter, and therefore 
that he has made no invention. 

The act of congress of July 4, 1836, § 15 [5 
Stat. 123], has provided that when it shall 
satisfactorily appear that the patentee, at the 
time of his making his application for a pat- 
ent, believed himself to be the first inventor 
or discoverer of the thing patented, the same 
shall not be held to be void on account of the 
invention or discovery, or any part thereof, 
having been before known or used in any 
foreign country, it not appearing that the 
same, or any substantial part thereof, had be- 
fore been patented or described in any printed 
publication. If you find that when Crompton 
made application for the patent, he believed 
himself to be the first inventor of the thing 
patented therein, his patent is not invalidated 
by the prior existence of the Witch loom in 
England. But in considering whether he did 
believe himself to be the original inventor of 
what was patented to him, it is material to 
determine whether he was, in fact, the orig- 
inal inventor thereof. If he was, there is an 
end to all inquiry on this subject. If he was 
not, still he may have believed himself to be 
so. 

It has not been denied that in point of fact 
he first combined the pattern cylinder of the 
Witch loom with the double-hooked jacks, 
and elevator and depressor of the Jones and 
Milldun loom; but some witnesses have testi- 
fied that in their opinion it did not require in- 
vention to devise this combination. Other 
witnesses have expressed the opposite opin- 
ion. The true inquiries for you to make in 
this connection are, whether the combination 
made by Crompton was new and useful? If 
it was a new and useful combination within 
the meaning of the patent law, it was the 
subject-matter of a patent, and is not im- 
portant whether it required much or little 
thought, study, or experiment to make it, or 
whether it cost much or little time or expense 
to devise and execute it. If it was a new 
and useful combination of parts, and he was 
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the first to make the combination, he is an in- 
ventor, and niay have a valid patent. When 
I say it must he new, I do not refer to the ma- 
terials out of which the parts are made, nor 
merely to the form or workmanship of the 
parts, or the use of one known equivalent for 
another. These may all be such as never ex- 
isted before in such a combination, and yet 
the combination may not be new, in the sense 
of the patent law. To be new in that sense, 
some new mode of operation must be intro- 
duced. And it is decisive evidence, though 
not the only evidence, that a new mode of 
operation has been introduced, if the practical 
effect of the new combination is either a new 
effect, or a materially better effect, or as good 
an effect more economically attained by 
means of the change made in the combina- 
tions of the patentee. A new or improved, 
or more economical effect, attributable to the 
change made by the patentee in the mode of 
operation of existing machinery, proves that 
the change has introduced a new mode of 
operation, which is the subject-matter of a 
patent; and when this is ascertained, it is 
not a legitimate subject of inquiry, at what 
cost to the patentee it was made, nor does the 
validity of the patent depend" on an opinion 
formed after the event, respecting the ease or 
difficulty of attaining it. Witnesses have de- 
scribed to you the practical advantages of 
Croinpton's loom over any other loom for the 
weaving of fancy fabrics, previously known, 
and have pointed out the cause of these prac- 
tical advantages. They attribute them to the 
modification made by Crompton in the Jones 
and Milldun loom, changing the double action 
of the cylinder to a single rotary motion. If 
this is so, if he first made this modification, 
and thus made a combination not only new 
in fact, but which produced the practical ad- 
4 vantages described, he was entitled to a pat- 
ent for that combination, though each one of 
its elements were known before, and two out 
of three of those elements had actually been 
combined in the Jones and Milldun loom. 
When he introduced the third element, which 
had not previously been combined with the 
others, and thereby made a better loom, he 
made an invention within the meaning of the 
patent law. 

The judge then summed up the evidence re- 
specting Crompton's belief that he was the 
first inventor, and also on the question of in- 
fringement. 

The jury found for the plaintiff. 

[NOTE. For another case involving this pat- 
ent, see Forbush v. Bradford, Case No. 4,930.] 

FORBUSH v. SOTJTHWICK. See Case No. 
4,930. 

FORBUSH v. WALLING. See Case No. 4,-" 
930. 

FORBUSH v. WHEELOCK. See Case No. 
4,930. 

FORCE (KERR v.). See Case No. 7,730. 

FORCE (KING v.). See Case No. 7,791. 
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In re FORD et al. 

[18 N. B. R. 426.] i 

District Court, S. D. New York. Sept 18, 1S78. 

Bankruptcy— Provable Debts— Arbitration op 

Creditors' Claims— Notes Subject to Set-Off. 

1. It is not competent for a creditor and the 
bankrupt to submit to arbitration the question 
of the amount due to the creditor from the bank- 
rupt's estate. 

2. The Code of New York has no application 
to bankruptcy proceedings. 

3. A submission of a claim by stipulation to 
the register to hear and determine is not in the 
nature of an arbitration or a reference under 
the New York Code, and the decision of the 
register in such case is not final or conclusive, 
but is subject to the review of the court. 

4. The holder and owner of a claim can alone 
make the proof. 

5*. A note which is subject to an offset for a 
larger amount is not a provable debt. 

6. The claim of one of the creditors, J. W., 
was upon two notes, which, with others, had 
been given by the bankrupts to the firm, W. & 
H., for a debt due to the firm, secured by a 
pledge of stock. The firm afterwards surren- 
dered to the bankrupts a large number of notes, 
and signed an agreement to take up and surren- 
der others, including the ones in question, and 
received from the bankrupts a cash payment, 
which, it was agreed, with the stock held by 
them, should be taken in satisfaction of the 
debt. The claimant became the indorsee of the 
notes after their maturity and dishonor. Held, 
that the notes were paid. 

[In the matter of John B. Ford & Co.] 

T. Saunders, for bankrupts. 
E. F. Brown, for creditors. 

CHOATE, District Judge. This case comes 
up on the certificate of the register of pro- 
ceedings taken before him for the re-examina- 
tion of claims of two alleged creditors of the 
bankrupts, and has been argued as a motion . 
to expunge the proofs of debts, which were 
allowed by the register. The application for 
re-examination was made by the bankrupts 
pending proceedings for a composition. The 
case is not therefore strictly within general 
order No. 34, which regulates re-examinations 
of claims on motion of an assignee or a 
creditor. After the testimony was taken be- 
fore the register, the attorneys for the bank- 
rupts and the alleged creditors whose claims 
were in dispute, entered into a stipulation in 
writing referring the matter to the register 
to hear and determine. As originally drawn 
the stipulation contained the word "finally," 
but at the suggestion of the bankrupt's at- 
torney the word "finally" was stricken out 
It is now claimed by the creditors that the 
decision of the register is final and conclusive, 
either on the ground that the submission was 
in the nature of an arbitration or on the 
ground that it was a reference under the New 
York Code to hear and determine, and that 
the decision of the referee is final because 
exceptions have not been filed within the time 
limited by the Code. 

i [Reprinted by permission.] 
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Neither position is well taken. It is not 
competent for a creditor and the bankrupt to 
submit to arbitration the question of the 
amount due to the creditor from the estate 
of the bankrupt That is not one of the 
methods appointed by the bankrupt law for 
ascertaining the claims upon the estate. 
Such an agreement would seriously affect 
the rights of other creditors, and they have 
a right to have all creditors' claims determin- 
ed in the mode appointed by law. Nor does 
the stipulation purport to be a submission 
to arbitration. It seems to have been re- 
sorted to as a convenient mode of declaring 
the testimony closed, and of submitting the 
questions arising on the testimony to the 
register, and there is nothing to show that 
either party intended that in passing on those 
questions the register should exercise any 
ot?ier than his ordinary powers in similar 
cases. The Code of New York has no ap- 
plication to bankruptcy proceedings, and 
there is nothing in the stipulation to show 
that the parties intended to make its pro- 
visions applicable to this case, even if it was 
competent for them to do so. The decision 
of the register is therefore subject to the re- 
view of this court 

The claim of one of the creditors, Joseph 
Warren, is on two promissory notes given by 
the bankrupts to Warren & Howard for value, 
and Joseph Warren became the indorsee 
thereof after their maturity and dishonor. 
They are therefore subject to the same de- 
fences as if held by Warren & Howard. In 
July, 1875, the bankrupts were indebted to 
the firm of Warren & Howard, mainly for 
goods sold and delivered, in about fourteen 
thousand five hundred dollars, for which 
Warren & Howard held the bankrupt's notes, 
in all about twelve thousand dollars, includ- 
ing the two notes now held by Joseph Warren 
—the balance of the debt was due on open 
account As security for this debt, the bank- 
rupts transferred to Warren & Howard thir- 
teen shares of the capital stock of the Chris- 
tian Union Publishing Co. On the 4th of 
January, 1876, Warren & Howard surrender- 
ed to the bankrupts a large number of the 
notes held by them, and signed an agreement 
to take up and surrender others, including 
the two now in question. On the same day 
they received the bankrupts' checks for 
eleven hundred and fifty dollars. 

There is some conflict of testimony as to 
the consideration for this agreement, but 
upon all the evidence, I am satisfied that it 
was then agreed between the parties that 
the stock held by the creditors should be 
taken, together with the cash payment then 
made, in satisfaction of the debt This view 
of what took place, testified to by Mr. Ford, 
is far more consonant with the written evi- 
dence, and a far more probable account of the 
transaction than that given by Jlr. Warren, 
according to which the stock still remained 
as security. Upon his statement of the mat- 



ter I can see no occasion whatever for the 
surrender of the notes or the giving of the 
agreement of January 4, 1S76. The notes 
held by Warren, therefore, must be treated 
as paid, and his claim must be expunged. 

The claim of Warren & Howard is on three 
notes, one for one thousand six hundred and 
thirty dollars and forty-nine cents, and two 
for one thousand two hundred and ninety 
dollars and forty-three cents each. As to 
the last named, it was shown by the testi- 
mony, and not disputed, that they belonged 
to another party to whom Warren & Howard 
had transferred them, and that there is an 
agreement between Warren & Howard and 
the holder that Warren & Howard should 
prove the debt and receive the dividend, and 
pay it to the holder. The claimant must, in 
his deposition of proof, swear" that the 
amount of his claim is justly due from the 
bankrupt to him. Section 5077. It is obvi- 
ous, therefore, that the holder and owner 
of the note can alone make the proof. Ami 
the proof made on these notes must be ex- 
punged. As to the note of one thousand six 
hundred and thirty dollars and forty-nine 
cents, which appears not to have been in- 
cluded within the release of notes affected on 
the 4th of January? it is subject to an offset 
for a larger amout due to the bankrupts by 
the failure of Warren & Howard to take up- 
and surrender other notes mentioned in the 
agreement of that date, and therefore the 
proof of this claim should also be expunged. 
Ordered accordingly. 
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FORD v. KEYS. 

[15 Int. Rev. Ree. 59; 4 Chi. Leg. News, 156. J 

Circuit Court, S. D. Ohio. Jan. 31, 1872. 

Bankruptcy — Judgment and Execution on 
Cognovit. 

[Taking judgment on a cognovit, and levying 
execution on the bankrupt's property, by his 
sufferance or permission, before the institution 
of proceedings in bankruptcy, is a fraud upon 
the act, although the cognovit is dated more 
than six months before the filing of the peti- 
tion.] 

[This was a proceeding by Ford, assignee 
in bankruptcy, against Keys.] 

Hutchins & Ingersoll, for assignee. 
Grannis & Henderson, for defendant 

EMMONS, Circuit Judge, held: That 
where judgment had been taken by confes- 
sion on a cognovit, and execution levied up- 
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on the property of a bankrupt by the suffer- 
ance or permission of the bankrupt before 
proceedings in bankruptcy -were instituted, 
it was a fraud upon the act, notwithstand- 
ing the cognovit may have been dated more 
than sis months prior to the filing of the 
petition in bankruptcy. That in such cases 
the date of the cognovit was entirely imma- 
terial. Holding the law on that subject to 
be in accordance with the late cases, refer- 
ring to Hood v. Karper [Case No. G,664]; 
Haughey v. 'Albin [Id. 6,222]; In re Hafer 
[Id. 5,897]; and some ten or twelve other 
concurring decisions. Remanded for amend- 
ment and further proceedings. 



FOItDYCE (STANWOOD v.). See Case No. 
13,300. 

FORDXCE (UNITED STATES v.). See Case 
No. 15,130. 

FOREIGN MISSIONS OF PRESBYTERIAN 
CHURCH. BOARD OF, v, McMASTER. 
See Case No. 1,586. 
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FOREMAN v. BIGELOW et al. 

[4 Cliff. 50S; 7 Cent Law J. 430; IS N. B. R. 
457; 7 Reporter, 137; 26 Pittsb. Leg. J*. 
128.] i 

Circuit Court, D. Massachusetts. May Term, 
1878. 

Contracts — Fraud — RrGnTS op the Parties- 
Corporations — Purchase op Property with 
Stock— Overvaluation — Bona Fide Purchas- 
er of Stock— Liability of Those Connected 
with the Corporation. 

1. Fraud does not render a contract void, only 
at the option of the party defrauded, whether 
the fraud was committed by one of the con 1 
tracting parties upon the other, or by both upon 
persons not parties to the transaction. Where 
fraud was committed by one of the parties up- 
on the other, the contract remains operative, 
and in force, until it is disapproved by the in- 
jured party. 

[Cited in McCan v. Conery, 12 Fed. 318.] 
[Cited in New Haven Horse Nail Co. v. Lin- 
don Springs Co., 142 Mass. 356, 7 N. E. 
773.] 

2. A mining corporation bought certain min- 
eral lands, and paid for the same in shares of 
the stock, which were issued to the directors as 
paid-up stock. The lands were greatly overval- 
ued, and were not worth the amount at which 
they were valued. The corporation went into 
bankruptcy, and suits were brought by the 
assignee to recover the difference between the 
real value of the lands and the par of the 
stock. Held, the complainant could not, with- 
out disaffirming the contract of purchase, set up 
the theory that the property taken in payment 
of the shares was less than their estimated 
value, nor seek redress against a bona fide pur- 
chaser of the stock in the open market. 

[Cited in Steacy v Little Rock & Ft S. R. 

Co., Case No. 13,329.] 
[Cited in Coffin v. Ransdell, 110 Ind. 423, 11 

N. E. 20.] 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. 7 Reporter, 
137, and 20 Pittsb. Leg. J. 128, contain only 
partial reports.] 



3. So far as an innocent purchaser of the 
stock in open market is concerned, the shares 
were paid-up stock, as shown by the books of" 
the corporation. 

[Distinguished in Flinn v. Bagley, 7 Fed. 7S9.] 
[Cited in Erskine v. Lowenstein. S2 Mo. 303.] 

4. Notice of any fraud upon the respondents 
was not alleged. But the mere fact that a per- 
son has become a shareholder, pursuant to a 
scheme in which he was a party, and which is 
ultra vires, will not relieve him from liability 
as a contributory, if the shares he has taken 
can be considered as legally existing. 

[Cited in Re South Mountain Consol. Min„ 

Co., 14 Fed. 349.] 
[Cited in Skrainka v. Allen, 76 Mo. 392.] 

5. Power to issue stock was possessed by the 
company, and therefore the rule that the holder 
takes nothing where the power is entirely want- 
ing does not apply. 

6. Every person connected with a company 
which issues certificates of stock for paid-up 
stock, when the money or value has not been 
paid, is guilty of a personal wrong towards the 
company, and may be made answerable for it 
in the same way, and to the same extent, as if 
the money had been taken out of the coffers of 
the company to pay up shares. 

[Cited in Doty v. Johnson, 6 Fed. 482.] 

The complainant [William C. Foreman] 
was the assignee in bankruptcy of the Cen- 
tral Coal Mining Company, and the respond- 
ents [Henry Bigelow and others] were the 
owners of certain shares in the capital stock 
of that company. Attempt was made by 
the bill of complaint to compel the respond- 
ents holding such shares to pay certain 
sums alleged to be due for the non-payment 
in full of the amount of the capital of the 
company represented by such shares. From 
the bill of complaint it also appeared that 
the corporation was organized with a capital 
of $400,000, divided into shares of $100.00 
each, and that certain persons named, five- 
in number, none of whom were made re- 
spondents in the case, became the corpora- 
tors and directors of the company; and that 
the whole amount of the original stock was 
issued to those five persons, of which $353,- 
790 in amount was issued in consideration of 
the conveyance to the corporation, by the 
directors, of certain coal lands, fraudulently 
valued at that sum, as between themselves, 
though in fact the lands were worth only- 
twenty or thirty per cent of that amount, 
and that the remaining $46,210 of the stock 
was issued to the directors without consider- 
ation. Corporate authority was subsequent- 
ly given to the directors to issue the bonds- 
of the company, secured by mortgage in the 
sum of $100,000, and to increase the capital 
stock in that amount. New stock for $100,- 
000 was accordingly issued, and given, under 
a vote of the company, such persons as pur- 
chased said bonds at ninety per cent, with- 
out other consideration, that the directors, 
pursuant to that vote, did increase the cap- 
ital stock of the company $100,000, and did; 
issue certificates of shares for the same, and 
gave them away without consideration* 
Shares of the capital stock of the company 
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In due form were held by the respondents 
in the amounts specified in the bill of com- 
plaint. Debts to a large amount were con- 
tracted by the corporation, and on the 4th 
of May, 1874, the corporation was adjudged 
bankrupt Nor was it questioned that the 
complainant was the lawful assignee of the 
bankrupt's, estate, having duly succeeded the 
person who was first appointed to that place. 
As such assignee, he, on the 26th of April, 
1S77, petitioned the proper bankrupt court 
for a call and assessment upon the capital 
stock of the company to pay the debts of 
the coloration. Hearing was had, and the 
court decreed that $200,000 of the original 
stock remained unpaid, and that nothing 
had been paid on the increased capital stock; 
that the amount required to be raised was 
$281,120. Pursuant to that finding the court 
ordered a call and assessment on the whole 
•capital stock, original and increased, of one 
hundred per cent, less any sum or sums 
that might have been paid thereon. Due and 
proper notice was given of that adjudication 
-at the time it was made. The bill of com- 
plaint prayed for an account of the stock 
of each of the three issues held by each 
respondent,— how, and in what manner, and 
to what extent the same had been paid for, — 
and that the respondents might be decreed 
to pay the par value of the same severally 
lield by the respondents, less any amounts 
they might have paid for the same. Respond- 
ents demurred, and set up two grounds of 
defence: 1. The statute of limitations; 2. 
That they were not liable to the assessment 
set up in the bill of complaint 

Dryden & Dryden and McComas & Mc- 
Keighan, for complainants. 

The liability of the stockholders to pay the 
-assignees, who represent the creditors, such 
portion of the unpaid stock as may be neces- 
sary to liquidate the bankrupt's indebtedness 
cannot be seriously questioned after the nu- 
merous decisions by the supreme court of the 
United States. The capital stock of a cor- 
poration is a trust fund for the payment of 
its debts, publicly pledged to all who deal 
with it Ogilvie v. Insurance Co., 22 How. 
[63 U. S.] 387. It is a trust fund to T?e- man- 
aged for the benefit of its shareholders dur- 
ing its life, and for the benefit of its creditors 
in the event of its dissolution. This duty is 
a sacred one, and caimot be disregarded. 
Upton v. Tribilcock, 91 U. S. 47. The capital 
stock is a substitute for the personal liability 
which subsists in private partnerships. San- 
ger v. Upton, Id. 57. No subscription or ex- 
press promise to pay is necessary; the taking 
and holding the stock raises an implied prom- 
ise to pay. Webster v. Upton, Id. 65, and 
cases before cited. A corporation cannot 
give away its stock and issue paid-up certifi- 
cates. Such action is ultra vires, at least as 
to those who deal with the- corporation. 
Green's Brice, Ultra Vires, 153; Sawyer v. 
Hoag, 17 Wall. [84 U. S.] 610; Tuckerman v. 



Brown, 33 N. Y.297; Ogilvie v. Insurance Co., 
22 How. [63 U. S.] 3S0; Osgood v Laytin, 3 
Keys [*42 N. Y.l 521. The purchaser of 
shares from original holder stands in his 
shoes. He succeeds to all his rights and all 
his obligations. Upton v. Hansbrough [Case 
No. 16,801]; Seymour v. Sturgiss, 20 N. Y. 
134; Sagory v. Dubois, 3 Sandf. Ch. 46(3; 
Hartford & N. H. R. Co. v. Boorman, 12 
Conn. 530; Armstrong v. Wheeler, 9 Cow. S8. 
Stock certificates are assignable,, but not com- 
mercial paper. The assignee may have paid 
full value for it, and relied upon the represen- 
tations of the assignor and the officers of the 
company that the shares were fully paid for, 
yet, if the shares were not paid for, the as- 
signee is liable to creditors. Myers v. Seeley 
[Case No. 9,994]; also, cases cited in 91 U. 
S. This must be so as to creditors. The 
assignor of stock may estop himself by his 
representations; the company may, perhaps, 
estop itself by its representations on the cer- 
tificate, or otherwise, but, the capital stock 
being a trust fund for the benefit of cred- 
itors, which is known to all the world, this 
trust cannot be destroyed by the representa- 
tions of the company. Even certificates to 
stockholders made payable to bearer are not 
negotiable or commercial paper, and pur- 
chasers of the same are held to all the re- 
sponsibilities of original holders, although, in 
fact, innocent of the trust resting on original 
owner. Railroad Co. v. Howard, 7 Wall. [74 
U. SJ 415; Shaw v. Spencer, 100 Mass. 3S2; 
Mechanics' Bank v. New York & N. H. R. Co., 
13 N. Y. 599. The payment of stock in any 
thing but money will not be regarded as a 
payment of any thing, except to the extent 
of the true value of the property. Osgood v. 
King, 42 Iowa, 483; Burnham v. North West- 
ern Ins. Co., 36 Iowa, 632; Nathan v. Whit- 
lock, 3 Edw. Ch. 215. An executory con- 
tract to pay in any thing but money will 
not be enforced as against creditors, and 
trustees of a corporation cannot be both ven- 
dors and vendees. Henry v. Vermillion ,& 
A. R. Co., 17 Ohio, 187; Goodin v. Cincinnati 
& W. Canal Co., 18 Ohio St 169. 

Does the plea of the two years' statute of 
limitations of the bankrupt act constitute a 
good defence to their action? Two questions 
must be passed on:— 1st. Does the statute ap- 
ply at all to recover debts or enforce a mere 
money liability on a contract? 2d. Did the 
specific right of action to recover the assess- 
ments here sued on accrue to the assignees 
at the date of the deed of assignment, or 
when the assessments were made and pay- 
ment refused? 

Reference is here made to section 2 of the 
bankrupt act [of 1S67 (14 Stat. 518)], as it 
stood before the adoption of the Revised 
Statutes. The first part of this section is 
jurisdictional, giving— First, a superintend- 
ing and supervisory control to the circuit 
courts over district courts, and from the ac- 
tion of whieh no appeal or writ of error lies 
to the supreme court; and, secondly, concur- 
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rent plenary jurisdiction, in a distinct and 
accurately described class of cases, to the 
circuit courts. It will be conceded that the 
latter part of the section operates as a limita- 
tion only in the cases to which concurrent 
jurisdiction is given. As to what cases the 
circuit courts had jurisdiction of by this sec- 
tion, there have been several decisions by 
circuit courts, which all concur in denying 
jurisdiction to actions necessary to recover 
debts or money due on contracts, and con- 
fining the jurisdiction to actions wherein the 
defendant's claim, whether assignee or 
claimant, was adverse as to some interest in 
dispute. The language employed clearly in- 
dicates that the action must relate to some- 
thing the existence of which is not the sub- 
ject of the controversy, but which is adverse- 
ly claimed. This is not so in an action to re- 
cover money on a debt. The defendants here 
do not claim the debt alleged, or any interest 
in it, adversely to the assignee. The contro- 
versy is not, In whom is the right of prop- 
erty in the debt? but, Is there a debt? If it 
is decided that there is no right of property, 
the defendants will not succeed as having 
an adverse and superior right to the debt, 
or any interest therein. The language of the 
act is: "Which may or shall be brought by 
the assignee in bankruptcy against any per- 
son claiming an adverse interest, or by 'such 
person' against such assignee." The "such 
person" referred to is the same person be- 
fore described as an adverse claimant,— in 
one case plaintiff, in the other defendant. 
This could not be true as to creditor and 
debtor. The defendants here could not, in 
the nature of things, have any action to re- 
cover any portion of the assessment from 
the assignees. The bankrupt act, in section 
1, had conferred on the district courts juris- 
diction for "the collection of all the assets of 
the bankrupt" The studied use of different 
language, not pertinent to the mere collec- 
tion of debts, in two sections, one immediate- 
ly following the other, shows that congress 
meant to distinguish between different sub- 
jects of controversy, having reference more 
particularly, in section 2, to disputes arising 
under section 35 of the act of 1867. The fol- 
lowing decisions construe section 2 as it 
stood in the act of 1S67, before the Revision: 
Bachman v. Packard [Case No. 709]; Sedg- 
wick v. Casey [Id. 12,G10]; Davis v. Ander- 
son [Id. 3,623]; Smith v. Crawford [Id. 13,- 
030]; Stevens v. Hauser, 39 N. Y. 302; Union 
Canal Co. v. Woodside, 11 Pa. St 176. 

The act of June 22, 1S74 [18 Stat 17S], 
amended section 2 by inserting in the place 
of the word "same," in line 12, the word 
"any," and after the words "claiming an ad- 
verse interest" the words "or owing any 
debt to such bankrupt" If the circuit court 
had jurisdiction to recover debts before the 
amendment, the amendment performs no 
office. It will be claimed, however, that 
since the amendment the limitation clause 
of section 2 has been enlarged by the in- 
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creased jurisdiction given to circuit courts- 
by two things: First, by the intimate con- 
nection between the different parts of the 
section, and by the phrase in the limitation 
clause "touching the property and rights of' 
property aforesaid." Even if section 2, at 
the date of the amendment, was in force as 
section 2, it would be more plausible than 
sound to say that the phrase quoted would 
refer to debts which were only brought into • 
the jurisdictional clause by the amendment. 
If the decisions cited are correct, then the 
limitation clause did not apply to debts. 
The amendment does not profess to amend 
the limitation clause. It is left untouched- 
Statutes, like contracts, are to be construed 
with reference to the objects sought to be at- 
tained, and the state of things existing at 
the time of their adoption. Congress, with 
the same ease and in the same amendment, 
could have inserted in the limitation clause, 
after the phrase "touching any property or 
rights of property," the words "or any debt 
owed to the bankrupt" It did not see fit to 
do it, but left the limitation clause to refer 
to what it did before. 

But the defendants are not entitled to the 
apparent advantage given them by consid- 
ering section 2 still in force. The amend- 
ment of June 22, 1874, never did take effect 
as an amendment to section 2 as it stood be- 
fore the adoption of the Revised Statutes. 
The Revision went into effect on the same 
day of the amendment, June 22, 1874. Rev. . 
St 1091, 1092. All acts of congress passed 
prior to Dec. 3, 1873, any portion of which 
was embraced in any section of the Revision, 
were repealed by express language. See 
same pages. The bankrupt act of 1867 was, 
of course, passed prior to Dec. 1, 1873, and 
the Revision embraced section 2. Without, 
therefore, the aid of another section of the 
Revised Statutes, the amendment^ of June 
22 would fall to the ground. And the same 
result follows, whether the amendment is 
considered as going into effect before, at the 
same instant, or after the repeal. By the 
Revision the different parts of section 2 were 
sent into independent and unconnected sec- 
tions, uncorrupted by each other. The juris- 
diction clause reappeared in section 4979, the 
limitation in section 5057. This (section • 
5057) is the only statute of limitationsin f orce- 
in the bankrupt act, and from it is stricken 
the word "aforesaid," and the language of 
the section made more emphatic,— that it 
bars only suits "between the assignee and a 
person claiming an adverse interest." It- 
cannot be claimed that section 5057 has been 
amended, nor would section 4979 be affected 
by the amendment of June 22, 1874, were it. 
not for section 5601, p. 1092, of the Revised 
Statutes, which reads as follows: "Sec. 
5G01. The enactment of said Revision is not 
to affect or repeal any act of congress passed 
since the first day of December, one thousand 
eight hundred and seventy-three, and all acts- 
passed since that date are to have full ef~ 
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feet, as if passed after the enactment of this 
Revision, and, so far as such acts vary from, 
or conflict in, said Revision, they are to have 
■effect as subsequent statutes, and as repeal- 
ing any portion of the revision inconsistent 
therewith. 1 ' By the terms of this section it 
is plain that the act of June 22, 1874, can 
only apply to, and amend, section 4079. Said 
section, so amended, and as it appears in re- 
cent editions of Bump, is as follows: "Sec. 
4979. The several circuit courts shall have, 
within each district, concurrent jurisdiction 
with the district court of any district, wheth- 
er the powers and jurisdiction of a circuit 
•court have been conferred on such district 
court or not, of all suits, at law or in equity, 
brought by an assignee in bankruptcy against 
-any person claiming an adverse interest, or 
owing any debt to such bankrupt, or by any 
such person against an assignee, touching 
any property or rights of the bankrupt trans- 
ferable to or vested in such assignee." It 
would seem that every pretence is taken 
away, by the Revision, for contending that 
the amendment enlarging the jurisdiction 
also enlarges the limitation section. On the 
contrary, the views we have insisted on are 
strengthened by the consideration that sec- 
tion 4979, as it now stands, divides the suits 
over which circuit courts have jurisdiction 
into two classes, one class being where the 
claims of the assignee and claimant are ad- 
verse as to the subject-matter of the contro- 
versy, and the other class being actions to 
recover debts owed to the bankrupt Sec- 
tion 5057 applies, by using the same lan- 
guage, only to the first class of actions. 
There may be reasons here for legislation, 
4ind there may not, but there is no ground 
for judicial intervention. 

The eighth section of the bankrupt act of 
1841 [5 Stat. 446] was as follows: "Sec. 8. 
The circuit court shall have concurrent ju- 
risdiction with the district courts of all 
suits, in law or equity, which may and shall 
be brought by an assignee in bankruptcy 
against any person claiming an adverse inter- 
est or by such person against such assignee, 
touching any property or rights of property 
of said bankrupt transferable to or vested 
in such assignee; and no suit, at law or in 
equity, shall, in any case, be maintainable 
hy or against any person claiming an ad- 
verse interest, touching the property and 
rights of property aforesaid, in any court 
whatsoever, unless the same shall be 
brought within two years after the declara- 
tion and decree in bankruptcy, or after the 
cause of suit shall first have accrued." This 
is, in effect, the same as section 2 of 1S67. 
In the cases of Clark v. Clark, 17 How. [58 
TJ S.] 315; Stevens v. Hauser, 39 N. Y. 302; 
Union Canal Co. v. Woodside, 11 Pa. St 17G; 
Carr v. Lord, 29 Me. 54; and In re Conant 
ICase No. 3,086],— it was decided that sec- 
tion 8 of the act of 1841, both as to juris- 
diction and limitation, applied only to ac- 
tions whe*e the interest in the subject-mat- 



ter was adverse. Against cases cited, con- 
struing section S, will be produced only two 
cases: Mitchell v. Great Works Milling Co. 
[Case No. 9,662]; Pritchard v. Chandler [Id. 
11,436]; Walker v. Towner [Id. 17,089]. The 
last case merely follows the first We can 
afford to offset against these cases the cas- 
es cited, and the powerful ciiticisms of 
Judge Blatchford and Judge Deady, in 
Smith v. Crawford [Id. 13,030], and Bach- 
man v. Packard, already cited. We will 
be referred to the opinion of Judge Miller, 
in Bailey v. Glover, 21 Wall. [SS U. S.] 345, 
in which the strong language of the judge 
is supposed to favor the construction of 
the defendants. That decision, however, 
must be taken in connection with the case 
itself, which was a suit brought to set 
aside a conveyance to a fraudulent grantee. 
Manifestly the defendant was an adverse 
claimant, although his counsel, being in ex 
treme peril, contended he was not. In that 
case the assignee was allowed to maintain 
his action, although begun more than two 
years from his appointment, the court hold- 
ing that the statute did not run until the 
fraud was discovered by the assignee. In 
Clark v. Clark, 17 How. [58 U. S.] 315, in 
which the statute of limitations was pleaded, 
the supreme court said: "The interest ad- 
versely claimed, and which the statute pro- 
tects, is an interest in a claimant other than 
the bankrupt." 

The second question for the court to decide 
is when the right to recover the specific 
amount of money sued for accrued to the as- 
, signees. We claim that, when the deed of 
assignment was made to the assignees, their 
right of action against the stockholders de- 
pended upon a contingency; viz., whether 
the other assets of the company would be 
sufficient to pay its debts; and the amount 
which they would have a right to sue depend- 
ed upon what the difference between the as- 
sets and liabilities should turn out to be. 
The assignees, representing the creditors only 
in these suits, have no other legal or equitable 
right than that of recovering such assessment 
as the bankrupt court may determine neces- 
sary to discharge the company's indebted- 
ness. Adler v. Milwaukee Patent Brick 
Manufg Co., 13 Wis. 63; Myers v. Seeley 
[Case No. 9,994]; [Kennedy v. Gibson] S 
Wall. [75 TJ. S.] 505. The liability of the 
stockholders depends upon the necessity for 
funds, in addition to the other assets, to pay 
the bankrupt's debts; and this necessity 
must first be determined by the court which 
makes the call, or authorizes the assignees 
to do it The assignees represent the cred- 
itors; the unpaid stock is a trust fund for 
the benefit of the creditors, to the amount 
necessary to satisfy their claims. This trust 
may not be, and is not in this case equal to 
the whole amount of the unpaid stock. 
When the debts are paid, the trust resting up- 
on the unpaid stock and the stockholders who 
owe it is discharged, so far as the creditors 
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or the assignees are concerned* This was 
held by Judge Treat in Myers v. Seeley [su- 
pra], and also in Chandler v. Keith, 42 Iowa, 
09, and Payson v. Stoever [Case No. 10,863]. 
In both the first two cases the assignee and 
receiver brought suit with an assessment, and 
their bills were dismissed, and they remand- 
ed to proceedings for an assessment In 
both cases the reasons for the necessity of an 
assessment are ably given, and no court has 
lield otherwise. It cannot be held that the 
statute runs against a mere delay to obtain 
a cause of action, however negligent the as- 
signee may have been. In this case, how- 
ever, the assignees were constantly engag- 
ed for two years in trying to realize some- 
thing out of the lands and leases of the 
company, and in fighting and defeating 
nearly $100,000 of fraudulent claims present- 
ed for allowance, mostly founded upon con- 
tracts made during the last days of the 
corporation by the officers and agents of 
the company. The justice or injustice of 
these claims had to be determined, and the 
lands and leases disposed of, before the as- 
signee could represent, or the court deter- 
mine, how much of the trust fund was neces- 
sary to call in. A cause of action does not 
accrue until the existence of such a state of 
things as will enable a person having the 
proper relations to the property or persons 
concerned to bring the action. Whitcher v. 
Hall, 5 Barn. & C. 269; Mayor, etc., Bristol 
v. Visger, 8 Dowl. & R. 346. It will be claim- 
ed that the right of action of the assignees 
is like a note payable on demand, on which 
suit may be brought at once, the suit being 
held a sufficient demand. There is no analo- 
gy. Such is not the stockholder's liability. 
There* is more analogy in the case of a note 
payable at a certain time after demand, in 
which case a demand is necessary before 
suit Little v. Blunt, 9 Pick. 488; Wenman 
v. Mohawk Ins. Co., 13 Wend. 26T. The bank- 
rupt statute of limitations could not run until . 
this assessment was made, and the stock- 
holders had failed to pay as required. Even 
as against a corporation, the statute of lim- 
itations does not begin to run until a call or 
assessment is made. Gibson v. Columbia & 
N. R. T. & B. Co., 18 Ohio St 396; Bigelow 
v." Libby, 117 Mass. 359; and 42 Iowa, already 
cited. See Howland v. Edmonds, 24 N. Y. 
307. 

We also claim that the plea of the statute 
of limitations is not good because these suits 
are brought to enforce a trust The statute 
does not run against an express trust until 
after the trustee has been called upon to ex- 
ecute his trust, and he has refused or dis- 
avowed the trust The trustee does not hold 
adversely to the cestui .que trust until this 
refusal or disavowal. Ball. Lim. 369; Pre- 
vost v. Gratz, 6 Wheat [19 U. S.] 4S1. In 3 
Swanst 585, Lord Nottingham defines an ex- 
press trust as a "trust raised or created by 
the acts of the parties, which are declared 
either by word or writing, and these declara- 



tions are established either by direct and 
manifest proof or violent and necessary pre- 
sumption." Tested by this rule there is no 
difficulty in reaching the conclusion that the 
defendants, as members of the corporation, 
are trustees of an express trust, and they did 
not hold adversely until after the call was 
made and they refused to pay. In Payne 
v. Bullard, 23 Miss. (1 Cushm.) SS, it is held 
directly that the stockholders could not inter- 
pose the plea of the statute of limitations, as 
the unpaid stock was a trust fund. 

W. G. Russell, George Putnam, Moorfield 
Storey, and Sidney Bartlett, for respondents. 

Brief of W. G. Russell and George Put- 
nam: 

The bill alleges that the stock of the Cen- 
tral Coal Company was not in fact full paid, 
although issued as such, and that the de- 
fendants are holders of such stock. It does 
not allege that the defendants, or any of 
them, were parties to any of the fraudulent 
issues, or had any notice that the shares 
were not full paid. It may be therefore 
assumed that the defendants purchased the 
shares as full paid in good faith. The de- 
fendants being purchasers of stock, issued 
as full paid, and without notice that it is 
not, in fact, full paid, cannot be assessed 
for the unpaid portion of their shares, even 
in bankruptcy and for the benefit of cred- 
itors. Waterhouse v. Jamieson, L. R. 2 H. 
L. Sc. 29; Guest v. Worcester, &c, R. Co., 
L. R. 4 C. P. 9; Spargo's Case, S Ch. App. 
410; Nicholls' Case, 26 Wkly. Rep. 334. The 
remedy for unpaid calls in such case is 
against the original subscriber, who was a 
party to the fraudulent issue. Society for 
Illustration of Practical Knowledge v. Ab- 
bott, 2 Beav. 559; Wallworth v. Holt, 4 
Mylne & C. 61&; Spargo's Case, 8 Ch. App. 
410; Nathan v. Whitlock, 9 Paige, 152; 
Nicholl's Case, 26 Wkly. Rep. 334; Ex parte 
Currie, 7 Law T. (N. S.) 486; Leif child's 
Case, 13 Law T. (N. S.) 267; Ashworth v. 
Bristol R. Co., 15 Law T. (N. S.) 561. And 
see Phelan v. Hazard [Case No. 11,068], In 
Webster v. Upton, 91 U. S. 65. where a 
purchaser of stock was held liable to pay up 
the unpaid instalments, the stock showed 
upon its face that it was only partially 
paid. And the same is true of all the cases 
in which a purchaser of stock has been held 
to pay subsequent calls. Bend v. Susque- 
hanna B. & B. Co., 6 Har. & J. 12S; Hall 
v. U. S. Ins. Co., 5 Gill, 4S4; Hartford & N. 
H. R. Co. v. Boorman, 12 Conn. 530; Upton 
v. Hansbrough [Case No. 16,801]. No case 
can be found in which a purchaser of stock 
which did not show upon its face .that it 
was not full paid has been held liable for 
calls or assessments made after his pur- 
chase. And the cases in which it has been 
held that creditors can enforce rights which 
the corporation itself would be estopped to 
enforce on account of fraud of its agents, 
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were suits against original subscribers for 
instalments upon stock which, upon its face, 
was not full paid. Oakes v. Turquand, L. 
R. 2 H. L. 325; Upton v. Tribilcock, 91 U. 
S. 45; Upton v. Englehart [Case No. 16,800]. 
Now, if a purchaser of stock is bound to 
find out whether the stock was honestly paid 
or not, he must clearly go beyond the books 
and ascertain the real value of the prop- 
erty transferred. And inasmuch as many 
properties, especially mining properties and 
patent rights, have been sold and bought 
in perfect good faith "at prices which turned 
out to be grossly in excess of their true 
value, he must, if the value seems excessive, 
go further and ascertain whether it was 
honestly valued or not at the time of its 
transfer to the corporation. And it would 
also follow, contrary to the well-settled 
rule, that the original perpetrators of *the 
fraud cannot be held to make good their 
fraudulently issued stock; for the ground 
of the equity of the bill is that the vendor 
has ceased to be, and the vendee has become, 
a stockholder, and that the liability to pay 
assessments is transferred with the stock. 
Webster v. Upton, 91 U. S. 65, and cases 
cited; Ang. & A. Corp. § 534. 

The cases in which it has been held that 
the purchaser of stock is liable to calls, not- 
withstanding the fraud of the corporation or 
of the vendor, are all cases in which the 
stock appeared on its face not to be full paid, 
and the fraud consisted, not in issuing it as 
full paid, but in making false representa- 
tions as to its value or its liability to as- 
sessment. Oakes v. Turquand, L. R. 2 H. L. 
325; Webster v. Upton, 91 U. S. 65; Upton 
v. Englehart [supra]. The stockholder has 
been held liable by reason of laches in not 
discovering the fraud or in not repudiating 
the stock when the fraud was discovered. 
Upton v. Tribilcock, 91 U. S. 45; Upton v. 
Englehart [supra]; Farrar v. Walker [Case 
No. 4,679]. The bankruptcy proceedings do 
not preclude defendants from taking the de- 
fences here set up. Lamb v. Lamb [Case No. 
8,0183; Upton v. Hansbrough [supra]; In re 
Republic Ins. Co. [Case No. 11,704]; Michener 
v. Payson [Id. 9,524]; Sanger v. Upton, 91 
U. S. 56. The defences of individual con- 
tributories are left to be dealt with in the 
suits brought by the assignee. In re Repub- 
lic Ins. Co. [supra]; Lamb v. Lamb [supra]. 

The statute of limitations in the act relat- 
ing to bankruptcy (Rev. St § 5057) is a bar 
to the maintenance of the present bill. That 
act applies to all judicial contests between 
the assignee and any person whose interest 
is adverse to his. Bailey v. Glover, 21 Wall. 
[88 U. S.] 342; Walker v. Towner [Case No. 
17,089]. It appears that the present suit was 
brought more than two years after the ap- 
pointment of the assignee, but less than two 
years after the order of the bankruptcy court 
directing the assessment of the capital stock. 
If, then* the cause of action accrued to the 
assignee at the time of his appointment, the 
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bar of the statute applies. If it did not ac- 
crue till the assessment was made by order 
of the court, then it is not barred. We con- 
tend that it accrued to the assignee at once 
upon his appointment. Ogilvie v. Knox Ins. 
Co., 22 How. [63 U. SJ 3S0; Ward v. Gris- 
woldville Manufg Co., 16 Conn. 599; Adler 
v. Milwaukee Pat Brick Manufg Co., 13 
Wis. 61; Mann v. Pentz, 2 Sandf. Ch. 257; 
Hall v. U. S. Ins. Co., 5 Gill, 484; Henry v. 
Vermillion & A. R. Co., 17 Ohio, 187. The* 
right of the creditors rests on the right of the 
corporation, as against the subscribers to its 
capital stock and those who have succeeded 
to their liabilities, to compel the payment of 
so much of the capital as has not" already 
been paid in. Ogilvie v. Knox Ins. Co., 22 
How. [63 U. S.] 3S0; Ward v. Griswoldville 
Manufg Co., 16 Conn. 599; Adler v. Mil- 
waukee Pat. Brick Manufg Co., 13 Wis. 61; 
Waterhouse v. Jamieson, L. R. 2 H. L. Sc. 
29. The suit may be brought by the cor- 
poration itself, or by the stockholders who 
have paid in full, against delinquent sub- 
scribers, for the purpose of paying the cor- 
porate debts. Society for Illustration of 
Practical Knowledge v. Abbott, 2 Beav. 559; 
Wallworth v. Holt, 4 Mylne & C. 619; Na- 
than v. Whitlock, 9 Paige, 152. And upon 
the bankruptcy of the corporation, the suit, 
which up to that time might have been 
brought by any creditor or by the corporation 
itself, may be brought by the assignee who- 
represents both the corporation and the cred- 
itors, and succeeds to all their rights against 
the debtors to the corporation. See Baker 
v. Atlas Bank, 9 Mete. [Mass.] 182; Com. v. 
Cochituate Bank, 3 Allen, 42. 

The discussion in this brief has proceeded 
upon grounds open to any bona fide pur- 
chaser of shares of either of the three issues, 
and upon the assumption that the theory of 
the plaintiff's bill is maintainable, viz., that 
the original transaction between the directors 
and the corporation, by which their land was 
taken in payment for the first issue, may 
be treated as a partial payment for that 
stock, leaving the balance due thereon to 
be recovered by the corporation or the as- 
signee. We do not, however, concede this 
proposition. The original issue of stock, so 
far as any contract rights ever existed or 
are to be enforced between the parties, was 
full-paid stock. The fraud might furnish 
ground for avoiding and rescinding the con- 
tract by the corporation, or for the recovery 
of damages by the corporation or its assignee 
against the parties concerned in it; but even 
as against them it can furnish no ground for 
assuming or enforcing a contract which they 
never made, namely, a contract to pay for 
stock which, by the very terms of their real 
contract, was to be taken as full paid. Still 
less can it furnish ground for assuming and 
enforcing such an implied contract against 
bona fide purchasers of the stock so issued, 
who have taken it as full paid, and without 
knowledge of the fraud. It is evident that 
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the remedy for such fraud, whatever it may 
be and dgainst whomsoever it may lie, might 
have been pursued by the corporation at any 
time after the perpetration of the fraud, and 
by the assignee at any time after his ap- 
pointment. In addition to the cases there 
cited, we refer to Ex parte Currie, 7 Law 
T. (N. S.) 4S6; Carling's Case, 1 Ch. Div. 
110; Maynard's Case, L. B. 9 Ch. 60; De 
Buvigne's Case, 5 Ch. Div. 306, 323. 

Brief of Moorfield Storey: 

A transferee of shares is not liable for 
unpaid subscriptions on his shares unless he 
has agreed with the corporation to pay them. 
If he has not promised he is not liable. A 
transferee's promise may be implied as well 
as that of an original subscriber. The lat- 
ter may procure a release from his liability, 
if some one else, with the consent of the 
corporation, will assume his obligation. If 
a man buys snares from another, knowing 
that the seller is liable to the corporation for 
a portion of their price, procures a transfer 
of the shares to himself on the books of the 
corporation, and receives from the corpora- 
tion a new certificate which on its face ex- 
presses the liability, it is not difficult to find 
in this transaction the intention of the buyer 
to assume the seller's liability, and the con- 
sent of the corporation to the substitution. 
The buyer knows that the seller is bound to 
pay the corporation the balance still due on 
the shares; he knows that, by the sale of his 
stock, the seller parts with all interest in the 
corporation and all right to share in its 
profits; and as no sensible man would part 
with the chance of profit, and retain the lia- 
bility for loss which he assumed only for the 
sake of profit, and as a transfer cannot ex- 
tinguish the corporation's claim to the bal- 
ance due, it is clearly the intention of all 
the parties that by novation the buyer shall 
assume the seller's liability to the corpora- 
tion. The cases support this view. Where 
there is no agreement by the transferee to 
pay, he is held not liable. President, etc., of 
the D. & S. Canal Nav. Co. v. Sansom, 1 Bin. 
70; Palmer v. Ridge Mining Co., 34 Pa. St. 
2SS; Franks Oil Co. v. McCleary, 63 Pa. St. 
317; Pittsburg & B. C. C. & I. Co. v. Otterson, 
ubi sup. [4 Wkly. Notes Cas. 545]; Franklin 
Glass Co. v. Alexander, 2 N. H. 380; Sey- 
mour v. Sturgess, 26 N. Y. 134; Jay Bridge 
v. Woodman, 31 Me. 573; Upton v. Burn- 
hani [Case No. 16,79S]. Where there is an 
agreement by the transferee to pay, either 
express or clearly to be inferred from his 
acts, he is liable. Hartford & N. H. R. Co. 
v. Boorman, 12 Conn. 530; Ward v. Gris- 
woldville Manuf'g Co., 16 Conn. 593; Mann 
v. Cooke, 20 Conn. 178. These cases are all 
cases where the intent of the buyer to as- 
sume the seller's liability was clear. In Bend 
v. Susquehanna Bridge & B. Co., 6 Har. & 
J. 12S, the defendant -acquired his stock by 
a transfer which recited that thirty per cent, 
had been paid, and that it was assigned "sub- 
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ject to the payment of the remaining seventy 
per cent agreeably to the charter." In Hall 
v. U. S. Ins. Co., 5 GUI, 484, the original sub- 
scriber expressly promised to pay §20 on 
every share for which he subscribed. He 
afterwards assigned to the defendant, who 
subsequently paid various instalments on the 
stock. The court says, "The transfer of the 
stock having been duly made to him, and he 
having assented thereto, as is unequivocally 
demonstrated by his payment of instalments 
subsequently called in by the president and 
directors of the company, he was, in respect 
to said stock, substituted to all the rights and 
liabilities which would have attached to the 
assignor had he continued the owner there- 
of." In Merrimac Mining Co. v. Bagley, 14 
Mich. 501, where a transferee was held liable, 
there was a clear novation. Campbell, J., 
who dissented from the decision in the case 
of Carson v. Arctic Mining Co. [5 Mich. 2S8], 
in this case gives the opinion of the court. 
In dissenting he assumed that the court put 
the liability of an original subscriber on the 
relation of stockholder, independent of a 
promise to pay, whereas, in fact, the court 
made it rest on a promise. Merrimac Min- 
ing Co. v. Levy, 54 Pa. St 227, was a suit by 
the same Michigan corporation in Pennsyl- 
vania, and the court follows the Michigan de- 
cision, saying it considers itself bound by it 
in construing Michigan statutes. But the 
clearest recognition ojl the principle above 
stated is found in the decision of the su- 
preme court in Webster v. Upton, 91 IT. 
S. 65. This was an action for calls against 
a transferee of stock, and the court distinctly 
made the defendant's liability rest on a 
promise to pay, proved by the circumstances 
attending the acquisition of his shares. It 
is clear, from the authorities, that the liabil- 
ity of a stockholder for unpaid capital in 
every case rests upon a promise to pay, 
which if not express may be implied from 
"proof of circumstances that show the party 
intended to assume an obligation." As sus- 
taining this proposition, see, also, Williams* 
Case, 1 Ch. Div. 576; Shackleford's Case, 
L. B. 1 Ch. 567; Mallorie's Case, L. K. 2 Ch. 
181. 

No contract of subscription preceded the 
organization. The bill expressly alleges that 
"up to this date none of the capital stock 
of said company had been subscribed for, 
issued, or sold." It is not claimed that any 
subscription agreement was signed after- 
ward. No provision in the charter or any 
other statute prescribed the manner in which 
the capital should be paid, or imposed any 
liability to pay it upon the holders of shares. 
The contract of the original stockholders in 
this corporation was not express, nor can its 
terms be found in the language of any stat- 
ute. It must, therefore, be implied, and the 
only fact from which any contract by th<>* 
original stockholders can be implied is the 
fact that- they took stock from the corpora- 
tion. From this fact the law implies simply 
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a promise to pay for it, not at some future 
time or in instalments, but at once and in 
full. The taking of the stock creates a debt 
from the taker for its full value, which is 
due as soon as the stock is taken. When, 
therefore, this corporation issued its stock, 
the law imposed upon the original holders 
an obligation to pay for it, from which they 
could be relieved in only two ways, viz., 
payment, or obtaining some one to assume 
the liability whom the corporation would 
accept as its debtor. In the latter case a 
new person contracts with the corporation 
to pay the old debt, and the new contract is 
accepted as a substitute for the old. If the 
respondents in this case are liable, it is 
because their shares have not been paid for, 
and they have assumed the obligation of 
the original takers, and have relieved them 
from their liability by agreeing to pay their 
debt. It is perfectly clear that they never 
made this agreement. 

No express promise is alleged. No circum* 
stances are alleged which rihow that they 
intended to assume any obligation to the 
company. On the contrary, the stock was 
Issued by the corporation and taken by them 
as fully paid. Seymour v. Sturgess, 26 N. X. 
134. So far as the shares are concerned 
^vhich were issued in payment for land, it 
us clear that there is no liability for this 
.assessment. Neither the corporation nor the 
original takers of the stock contemplated 
any further payment on account of it. By 
the terms of the contract the land was taken 
as full payment for the shares, and by that 
payment all liability to the corporation for 
their price was extinguished, as long as that 
contract is not avoided. Where the contract 
is express no different contract can be im- 
plied; and neither by the original holders 
of this stock nor their transferees was there 
ever any promise to pay any tiling for these 
shares except the land. The transaction is 
precisely the same in effect as if the cor- 
poration had received cash in payment for 
the shares, and the directors had taken the 
money and paid themselves the price agreed 
on for their land. Great Luxembourg Ry. 
Co. v. Magnay, 25 Beav. 586; Governor, etc., 
in York Buildings v. Mackenzie, 8 Brown, 
Pari. Cas. 42; 2 White & T. Lead. Cas. Eq. 
(last Eng. Ed.) 253, note to Robinson v. Pett; 
Twin Lick Oil Co. v. Marbury, 91 U. S. 58T; 
Grymes v. Sanders, 93 U. S. 55. 

It is well settled by authority that in cases 
of this sort such a transaction, until avoided, 
is an effectual payment for the stock. Pell's 
Case, 5 Ch. App. 11; Drummond's Case, 4 
Ch. App. 772; Maynard's Case, 9 Ch. App. 
60 ; Ferrao's Case, Id. 355 ; Adamson's 
Case, L. R. 18 Eq. 670; Schroder's Case, 
L. R. 11 Eq. 131; Coates' Case, L. R. 
17 Eq. 169; Jones' Case, 6 Ch. App. 48; 
Spargo's Case, L. R. 8 Ch. 407; Carling's 
Case, 1 Ch. Div. 115. Morton's Case, L. R. 
16 Eq. 104, illustrates our proposition both 
in making the liability to pay depend on 



contract, and in recognizing the novation in 
the case of a transferee. In Minor v. Mechan- 
ics' Bank, 1 Pet. [26 U. S.] 46, was a case 
where a defendant, sued by a corporation, 
set up that the whole capital stock had not 
1 been paid in, but that by a fraudulent ar- 
] rangement between certain subscribers and 
| the commissioners it had been made to ap- 
| pear that it was all paid in. See opinion 
of the court In the case of Phelan v. 
Hazard [Case No. 11,068], Judge Dillon sus- 
tains the claim of the respondents on both 
grounds. This was a bill brought by a 
creditor to enforce the liability of a stock- 
holder for the unpaid balance on his stock. 
The case arose in Missouri, under the stat- 
utes of that state, and therefore the liabil- 
ity of the defendant, so far as it depended 
on statute, was precisely the same as that of 
the respondents hei*e. In that case, as in 
this, the shares had been issued in payment 
for a mining property which the corporation 
had purchased, and there also the defendant 
was not the original holder of the stock. 

The liability of the transferee arises from 
a novation, and how can there be a novation 
when there is no contract to renew? The 
respondents are not the original takers of 
the other two sets of shares, those represent- 
ing the balance of the original capital and 
those representing the increased capital, 
which were issued without consideration, but 
purchased them as full-paid shares from the 
original takers or their assignees, they can- 
not be held liable to pay the assessment in 
this suit. They never promised to pay a 
debt, of whose existence even they were ig- 
norant. And the corporation must look to 
the original takers for the amount which 
they should have paid. The corporation, 
having issued full-paid certificates and so as- 
sisted to defraud the respondents, cannot 
now be allowed to say that the shares were 
not paid for, nor can its assignee. This view 
is sustained in NicholFs Case, decided by the 
court of appeal, chancery division, and re- 
ported in 26 "\Ykly. Rep. 334. In this case a 
company issued certificates of shares as fully 
paid up, when in fact no payment had been 
made, and they were taken without notice 
by Nicholls in payment for land which he 
sold a third party. The court unanimously 
held that Nicholls could not be held liable as 
a contributory for unpaid shares. 

It may perhaps be argued that the respond- 
ents cannot now contest their liability be- 
cause the proceedings in the district court of 
Missouri are conclusive against them, and it 
therefore becomes necessary to consider pre- 
cisely what effect must be attributed to these 
proceedings. In Hall v. U. S. Ins. Co., 5 Gill, 
484, the corporation was put into the hands 
of receivers upon a bill in equity filed by a 
creditor, and afterwards, upon a petition 
filed in this suit, a decree was made, ordering 
stockholders to pay to the receivers all 
amounts unpaid on their stock, and directing 
the receivers to collect them by suit from all 
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■who did not pay after sixty days' notice. In 
xi suit brought by the receivers, the proceed- 
ings and decree in the equity suit were put 
1n evidence under objection; and in discuss- 
ing the exception taken to their admission, 
the supreme court of Maryland say: "The 
proceedings of Baltimore county court when 
sitting in equity, which were objected to as 
evidence, were not offered as an adjudication 
of any of the rights of the parties in any suit 
between them, and upon that ground as ad- 
missible evidence in the present controversy, 
*but were offered without reference to the 
parties thereto, for the purpose of showing 
by what authority the present action was 
prosecuted. In that aspect of their being 
offered, they are obnoxious to neither of the 
reasons urged for their rejection. The 
•court's order for the institution and prose- 
cution of this suit was definite and final." 
Upton v. Hansbrough, ubi supra, is the first 
case arising under the bankrupt law. In 
that case the unpaid balance was to be paid 
"on the call of the directors, when ordered 
"by a vote of a majority of the stockholders 
themselves." In that case proceedings were 
taken in the bankrupt court, similar to those 
which were taken in this case. The pro- 
ceeding in the bankrupt court takes the place 
of an assessment by the corporation, and its 
effect is the same, and the act of the court 
is held an exercise of the power to 'collect 
the assets of the bankrupt. But the claim 
of the respondents is supported by express 
adjudication. In re Republic Ins. Co. [su- 
pra]; Lamb v. Lamb [supra]. The claim is 
further supported by the recent decisions of 
-the supreme court, which give to the proceed- 
ings in the bankrupt court the same effect 
and no more. The cases of Upton v. Tribil- 
cock, Sanger v. Upton, and Webster v. Up- 
ton were all actions brought to collect from 
stockholders an assessment imposed by the 
bankrupt court. In every case proceedings 
in that court, like those detailed in the bill, 
preceded the suit In Webster v. Upton, 
91 U. S. 05, the effect of the decree making 
the assessment was not considered by the 
court, but in this case, as in all the others, 
there is not the least suggestion that the 
decree in the bankrupt court was conclusive. 
Each case proceeded on the theory that the 
stockholder could contest his liability in the 
suit brought to collect the assessment im- 
posed by it. The same conclusion is sus- 
tained by Turnbull v. Payson, 95 U. S. 418; 
Chubb v. Upton, 95 U. S. 005. 

But even if the respondents were ever lia- 
ble, the provisions of the United States bank* 
rupt act (section 5057 of the Revised Stat- 
utes) are a bar to this action. Under that 
section an assignee can maintain no suit, 
either at law or in equity, unless it is 
brought within two years from the time 
the cause of action accrued in his favor. 
That this provision applies to every suit by 
an assignee is settled. Bailey v. Glover, 21 
Wall. [8S U. S.] 342; Walker v. Towner [su- 



pra]. The cause of action accrued when the 
assignment was made. 

A reference to the circumstances under 
which the stock was issued makes this clear. 
In the first place, all the stock, both the orig- 
inal and the increased capital, was issued 
as fully paid up. Neither the corporation 
which issued it nor the parties who received 
it contemplated any further payment for it, 
or intended to make any contract which 
would bind them to pay for it. The parties 
understood that the shares issued in payment 
for the land were paid for in full by the 
land. The persons who took the corpora- 
tion's bonds at ninety cents on a dollar, 
and at the same time, as a further considera- 
tion for their money, received shares, did 
not intend, by receiving them, to make any 
contract to pay for them. Such a contract 
would have made the receipt of the shares 
not an inducement to buy the bonds, but a 
reason for not buying them. The directors 
who took the balance of the original capital 
without paying for it did not intend to pay 
for these shares,— they meant to take them 
discharged of the liability to pay. In each 
case, if we look only at the intention of the 
parties, no contract to pay for the shares 
was made. The contract under which the 
original recipients of the stock were liable 
to pay for it is a contract implied by the 
law against the intent of the parties. It is 
implied from the receipt of the shares and 
the knowledge of the recipients that they 
had not been paid for. The only promise 
that can be implied from the taking of stock 
under such circumstances is the promise to 
pay for it at once. The price of the shares 
is due as soon as the holder takes them. 
The liability to pay for them accrues then. 
Horsey's Case, L. R. 2 Eq. 107; Terry v. 
Anderson, 95 U. S. 028, 035, G3G. This case, 
therefore, differs froru those which have been 
cited, where the bankrupt court has made 
an assessment. In those cases it was a 
term of the subscriber's contract that there 
should be an assessment before he was called 
upon to pay any thing. His promise was a 
conditional promise; until that assessment 
was made, there was no debt from him to 
the corporation. In such cases it may be 
said that the right of action does not accrue 
until the assessment is made. In the case 
at bar there is no ground for Interpolating 
into the subscriber's contract any new term, 
making the payment dependent on an assess- 
ment to be made. No call or assessment 
was Contemplated by the subscribers when 
they took the shares. The promise which 
the law raises against their intention is an 
absolute promise to pay, implied from the 
receipt of unpaid stock. The debt for the 
price was due the moment the shares were 
taken. So far as the shares are concerned, 
for which the takers paid nothing, the cor- 
poration might have sued at any moment 
thereafter. No assessment was necessary to 
I give it a right of action. The assignee ac- 
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quired the corporation's right, and might 
have sued for the full value of the shares 
as soon as ho received the assignment. No 
action of the bankrupt court was necessary 
to give him that right, and there was no 
ground for its interposition. Terry v. An- 
derson, ubi supra. 

Brief of Sidney Bartlett: 

First. What would be the remedy of the 
corporation itself against the parties to 
whom the shares were thus fraudulently is- 
sued? Calling's Case, 1 Ch. Div. 115, 124; 
De Ituvigne's Case, 5 Ch. Div. 306, 323; Ex 
parte Currie, 7 Law T. (N. S.) 486; 9 Ch. 
App. 6. 

Second. If, then, it be true that the only 
remedy open to the corporation is as above 
supposed, the question arises, have creditors, 
or an assignee representing creditors, differ- 
ent and distinct rights from those of the cor- 
poration? Spargo's Case, 8 Ch. App. 407. 
The contract under discussion is, except for 
the fraud, in its consideration, perfectly val- 
id. The general doctrine as to the rights of 
assignees to redress wrongs suffered by a 
corporation is stated with precision by Lord 
Westbury in a recent case in the house of 
lords. Waterhouse v. Jamieson, L. R. 2 H. 
L. Sc. 29. 

Having thus stated one of the defences to 
the claim of plaintiff to charge defendants 
who held shares issued in payment for min- 
ing property, we proceed to submit to the 
court the other defences applicable alike to 
that claim and to all the claims made by 
plaintiff's bill. 

The first of these defences is, that each 
and all of the shares on which plaintiff's 
claim rests, are, as shown by the bill, held 
under certificates by bona fide purchasers 
not privy to the transactions attending their 
original issue, and not alleged by the bill to 
be affected with notice of the same, but who 
took the same on faith of the certificates is- 
sued by the company, and, as such bona fide 
holders, we submit they are not chargeable 
by the assignee with the vice attending the 
original issue or its consequences, but relief 
must be sought by him against the original 
parties to the wrong. 

1. All the issues, as disclosed by the bill, 
were, and were intended to be, issues of full- 
paid shares, and it is a necessary inference 
that the certificates issued conformed to thiy 
expressed purpose, and contained no indica- 
tion that they were not shares of that char- 
acter, since otherwise a subsequent sale and 
transfer would be difficult, if not impossible, 
and the purpose of the parties be defeated. 

2. That none of the present defendants 
were parties to the transaction under which 
the first issue of shares was made is dis- 
tinctly stated in the bill, which gives the 
names of those parties. Simpson v. Fogo, 1 
Johns. & H. 23; Ayck. Ch. Pr. 113; Foss v. 
Harbottle, 2 Hare, 461, 502. 303; Parker v. 
Nickson, 7 Law T. (N. S.) 461. 



3. Assuming, then, that upon the pleadings 
and the legal results thereof defendants are 
to be deemed innocent holders of certificates 
of shares issued by the company subsequent 
to the issue of original shares (and upon 
their surrender), and that said original issue 
was fraudulent or without adequate consid- 
eration, the question is, whether, as against 
creditors or an assignee, defendants hold 
those shares, charged with the duty to pay 
the par value thereof or any sum whatever, 
or whether the assignee must resort to the 
parties to whom, under the fraudulent con- 
tract, they were originally issued. Bank v. 
Lanier, 11 Wall. [78 U. S.] 377; Leitch v. 
Wells, 48 N. Y. 585; Matthews v. Bank [Case 
No. 9,2S6]; Nicholls' Case, 26 Wkly. Rep. 
334. It is to be noted that shares in a cor- 
poration are not mere choses in action which 
a transferee takes subject to all rights be- 
tween the original parties. They are prop- 
erty in which the legal title vests by trans- 
fer (1 Lindl. Partn. 6S3, 6S4); and further, 
that plain certificates of shares, unless qual- 
ified on their face, contain nothing to put the 
purchaser on inquiry (Waterhouse v. Jamie- 
son, L. R. 2 H. L. Sc. 29). The bill seeks to- 
charge stockholders of a bankrupt corpora- 
tion severally upon two separate and distinct 
statements of alleged fact, namely: As hold- 
ers of shares originally issued in February, 
1867, at the time of the organization of the 
company, to the parties who organized that 
company. Also, as holders of shares under 
a subsequent increase and issue made in 
April, 1870, and sold, together with the 
bonds of the company, to parties purchasers 
thereof. Of one or the other class of the 
above-described shares the bill charges that 
each of the defendants held, at the date of 
the decree of bankruptcy, and now holds a 
designated number, but it does not aver of 
which issue either of the defendants held 
shares. True, it avers that the bankrupt 
court has declared that an assessment on 
both classes of scares is required to pay the 
debts of the company, but as to the owner- 
ship of the shares its averment merely is 
that "the certificates of the shares of said 
stock were, at the date of the adjudication, 
held and owned by the following persons: 
namely, H. J. Bigelow, 380 shares," &c, &c. 
but of which issue the several parties were 
thus holders is not disclosed. In default of 
any averment that each defendant holds 
shares of both issues, if one or more of the 
defendants hold shares of the first issue on- 
ly, and if, as to that issue, there is apparent 
on the face of the bill a defence as matter 
of law, is defendant shut off from demurring, 
and compelled to set up the fact by plea, 
namely, his ownership of that issue only, 
when by law it is the duty of the plaintiff in 
his bill to have averred how the fact was? 
The rule that, on demurrer, a "court i* 
bound to adopt the construction which is 
least favorable to the plaintiff," and "every 
amb'.guous statement must be taken in the 
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sense most adverse to the pleader," above re- 
ferred to, need not "be repeated. The true 
test is, if demurrer be overruled and no fur- 
ther proceedings had, and if one class of 
shares is, on the face of the bill, in law not 
liable, then what decree, and against whom, 
can the court proceed to enter? We submit, 
then, that it is to be inferred that some of 
the defendants do or may hold stock only of 
one of the issues; and as the question who 
they are is left by the bill uncertain, the ob- 
jection may be taken by each defendant on 
general demurrer to the whole bill. 

We come, then, to another ground of de- 
murrer, namely, the limitation of suits to be 
brought by the assignee to two years from 
the time when the cause of action accrued to 
him. The statute applies to all judicial con- 
tests between the assignee and any persons 
whose interest is adverse to his, including ac- 
tions for unpaid assessments of stock. 
Bailey v. Glover, 21 Wall. [88 U. S.] 342; 
Walker v. Towner [supra]; Payson v. Cof- 
fin [Case No. 10,859], referred to in same. In 
this case the question is, did the cause of ac- 
tion accrue immediately upon the appoint- 
ment of the assignee, or did it only accrue 
at the date of the order for assessment, the 
4th May, 1S77 (if the same is valid), for 
which order the application was made on 
the 26th April, 1877, nearly three years after 
the appointment of the assignee? The an- 
swer to this inquiry will necessarily involve 
the determination of all or of a part at least 
•of the following questions: (a.) Is an as- 
sessment of any character by the bankruptcy 
-Court in any case a necessary preliminary to 
suit by the assignee, and, if in any case it 
be, still, may he not by bill in equity proceed 
to cause such assessment, and also obtain In 
the same suit decree charging the stockhold- 
ers? So that his right of action is immedi- 
ate on his appointment, (b.) If such assess- 
ment by the bankruptcy court is in any case 
mecessary, is its necessity confined to cases 
where, by the terms of the .subscription to 
shares or by the charter or by-laws, subscrib- 
ers to stock are by contract liable to future 
calls only in the mode and at periods to be 
thereafter fixed by the directors or corpora- 
tion, and where such calls have not already 
been made prior to bankruptcy? (c.) Can 
such assessment ever be a prerequisite to 
"bringing suit by the assignee when not only 
no right exists by contract regulating the 
mode and time of future calls, but where 
shares are issued by the corporation by 
agreement (fraudulent in part or in whole) 
as being full-paid shares, so that no execu- 
toi-y contract exists between the parties, but 
merely a right of action for the fraud after 
orwithout rescinding the contract? (d.) If in 
the case last named an assessment be a legal 
prerequisite to suit by the assignee, what is 
its purpose, and what its efcect after it has 
been obtained, upon the rights of the par- 
ties in future suits by assignees against 
shareholders? (e.) Has there been in this 



case any such assessment (if such an assess- 
ment was a necessity), as has complied with 
the law or is valid for any purpose? 

1. It will be conceded, we think, that it Is 
the right and duty of the assignee to enforce 
all the claims of the corporation, whether 
against delinquent shareholders or others, to 
the end that, in case the property shall prove 
more than sufficient to pay the debts, all its 
property and rights shall be restored to the 
corporation unimpaired. The assignment 
vests in the assignee all the corporate prop- 
erty and rights, and among them the right 
to collect unpaid subscriptions. The corpora- 
tion, though not extinct, is thenceforth pow- 
erless to collector enforce those rights. How- 
ever speedily the bankruptcy act may look 
to the winding-up of the estate, it is obvious 
that if it be not the duty of the assignee to 
enforce the payment of delinquent subscrip- 
tions until he has ascertained that they are 
requisite, after exhausting the other assets 
for payment of debts, insolvency, migration, 
or other causes may impair, if not destroy, 
all chances of their collection. If, then, a 
bankruptcy assignee represents both the Cor- 
poration and creditors, it is submitted that, 
without applying for any assessment, such 
assignee has the right and duty to collect all 
unpaid subscriptions of the capital, whether 
needed to pay debts or otherwise. Defendants 
admit that under the usual creditor's bill, 
to reach the equitable assets of an insolvent 
corporation, consisting of unpaid subscrip- 
tions to shares or capital distributed among 
stockholders, it has been held that the only 
equity of the creditors is to subject such un- 
paid subscriptions or divided capital to their 
claims, when the other assets of the com- 
pany shall have been exhausted^or shown to 
be insufficient. The ground upon which this 
doctrine rests would seem to be that, as be- 
tween a corporation and its shareholders, the 
capital is to be held as a fund to be resorted 
to only when there is a deficiency of other 
corporate property, and that creditors have 
no other or higher equity, as to this fund, 
than the corporation,— a doctrine seemingly 
open to discussion, at all events inapplicable 
in bankruptcy, where the assignee is bound 
to collect ail assets for the benefit as well of 
the corporation as of 'its creditors. The only 
possible ground, therefore, for petitioning for 
an assessment in the bankruptcy court would 
seem to be that by contract between the 
shareholders and the company, at the outset, 
the former are not to be called on to pay as- 
sessments, except in the mode and at the 
times fixed by that contract And such is 
the judgment of the supreme court (Terry v. 
Anderson, 95 U. S. 62S, 635), which case deals 
with the rights of creditors against stock- 
holders whose subscriptions are not full paid, 
thus: "There the charter of the bank made 
a call by the directors, and sixty days' notice 
of it to the stockholders, conditions precedent 
to the collection of unpaid stock subscrip- 
tions, and it was consequently held that the 
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statute did not commence to run against a 
liability until the requisite call had been 
made and notice given. Neither in this case, 
nor in Terry v. Tubman [92 U. S. 156] does 
any such provision of the charter appear. 
For all that is shown in the record the stock- 
holders were liable at any time for the bal- 
ance due from them." Further, it has been 
determined, that in case of bankruptcy, or 
technical insolvency, where such contract ex- 
ists (based as it is upon the assumed solv- 
ency of the corporation), it has no legal effect 
or force. Henry v. Vermillion & A.* B. Co., 
17 Ohio, 1S7. 

2. But if it shall be held that, notwith- 
standing bankruptcy, such contract with 
shareholders, if made originally, still sub- 
sists,— that an assignee repi*esents merely the 
creditors and not the corporation, and that, 
in conformity with that contract, he must 
in some court obtain an assessment,— the doc- 
trine could have no application to this case, 
where there was no contract as to assess- 
ments, but a contract that no future assess- 
ments should be made. Whatsoever remedy 
the corporation had for the fraud was imme- 
diate and direct It is submitted that the 
assignee had the immediate right which be- 
longed to the company, and that it cannot 
be requisite to go through any form prior to 
bringing suit. 

3. If, then, there was in this case no legal 
necessity for an assignee to procure an as- 
sessment in the bankruptcy court, it is hard- 
ly necessary to discuss the general character 
and effect of such assessments, when re- 
quired and when legally made, nor of the 
character of the one attempted in this case, 
since it is obvious that the statute of limita- 
tions began to run with the date of the ap- 
pointment of the assignee. 

4. But if all this be wrong and unsound, 
and if an assessment was in some form and 
in some character a prerequisite in this case, 
it may be well to advert first, to the general 
purpose and effect of such assessments; and, 
next, especially to the character of the pre- 
tended assessment in this case. Upon the as- 
sumption that the assignee represents credit- 
ors alone and not both creditors and the cor- 
poration, so that, as such representative, his 
rights are limited to recover for unpaid stock 
only when there is a deficiency of assets to 
pay the debts and to the extent of that defi- 
ciency, and that there must in all cases be as- 
certained at some time and in some mode the 
quantum of debt and the amount of assets to 
determine the extent of the shareholders' lia- 
bility; it is clear, as will be shown hereafter, 
that there are two modes of accomplishing 
this object: One, by a suit in equity in 
which the debts and assets can be marshalled, 
the extent of the liability be determined; and 
the question whether the parties proceed- 
ed against as shareholders, are or are 
not chargeable with this liability, can be 
determined in a single suit. This is the 
usual course in regard to insolvent corpo- 



| rations not in bankruptcy, where creditors 
or receivers seek to recover unpaid as- 
sessments of capital. Ogilvie v. Knox Ins. 
Co., 22 How. [63 U. S.] 3S0; Ward v. Gris- 
woldville Manuf'g Co., 16 Conn. 599; Adler 
v. Milwaukee Pat Brick Manuf 'g Co., 13 Wis. 
61; Henry v. Vermillion & A. R. Co., 17 Ohio, 
187; Nathan v. Whitlock, 9 Paige, 152; Mann 
v. Pentz, 3 Comst. N. Y. 415. The other 
course usually adopted in bankruptcy, in 
cases of unpaid subscriptions to stock subject 
to future calls, is to apply by petition to the 
bankruptcy court for an assessment on un- 
paid subscriptions, in which proceeding the 
question of deficiency of assets, and the 
amount necessary to be raised and the sum 
for which the shares are liable, is determined 
as against all parties, leaving the assignee to 
enforce the assessment by suit at law or in 
equity against such parties as shall prove to 
be liable therefor. This course has probably 
been adopted instead of a suit in equity to 
avoid the necessity which would otherwise 
exist in cases of the numerous suits neces- 
sary to charge the parties in different juris- 
dictions, of furnishing in each of those suits 
proof of such amount and deficiency and of 
the sums due upon the shares. In each of 
the following cases this last-named course has 
been adopted, and in most of them the ques- 
tion of the liability of the party sought to be 
charged is, in the suits brought to enforce 
such assessment, held to be open among the 
matters at issue; and it has been further dis- 
tinctly held that only the quantum of the 
assessment, as distinguished from the ques- 
tion whether the defendant is chargeable 
therefor, is to be deemed settled by the bank- 
ruptcy court Turnbull v. Payson, 95 U. S. 
418; In re Republic Ins. Co. [supra]; Lamb 
v. JLamb [supra]; Upton v. Hansbrough [su- 
pra]; Upton v. Englehart [supra]; Michener 
v. Payson [supra]; Upton v. Tribilcock, 91 
U. S. 45; Sanger v. Upton, Id. 56; Chubb v. 
Upton, 95 U. S. 665. 

5. Such being the purposes and effect of as- 
sessments in general, where such assessments 
are by law or original contract necessary as 
preliminary to a suit by the assignee, al- 
though, as we have seen, wholly inapplicable 
to this case, yet, if it would be so applicable, 
this attempted assessment is wholly nugatory 
and void. An order or decree which leaves 
the quantum of delinquent assessments un : 
settled, and thus, if it be valid, leaves, in any 
future proceedings in other tribunals— facts 
open to proof and controversy, which are es- 
sential to the establishing of that quantum, 
and thus fails to accomplish the object on 
which its jurisdiction rests, is a nullity. The 
order or decree of the bankruptcy court in 
this case finds and declares the amount of the 
assets, the amount of debts, the quantum of 
deficiency of assets to pay those debts. It, 
then, instead of ascertaining and determining 
the amount of unpaid assessments due upon 
the several shares or classes of shares (which, 
as has already been suggested, may differ 
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"widely in the cases of the several defendants), 
proceeds to order an assessment of one hun- 
dred per cent, on each share, less whatever 
may, in future suits, he proved hy the de- 
fendants respectively to have been paid on 
their shares. Is it valid? It would seem to 
he clear that such a decree, which ascertains 
part only of the elements necessary to deter- 
mine the amount of unpaid "assessments, and 
thus furnishes part only of the complete foun- 
dation on which to base future suits, to deter- 
mine the liability and amount of liability of 
the parties sought to be charged, cannot be 
even received In evidence. It need not be 
added that, if no valid order or assessment by 
the bankruptcy court is shown, then, if such 
assessment be a prerequisite, the bill must be 
dismissed; if it be not a prerequisite, then 
the statute of limitations dates from the ac- 
cruing of the original cause of action, viz., 
from the appointment of the assignee. 

We next submit that even if an assessment 
was, in this case, one mode of ascertaining 
the deficiency of assets to which the assignee 
might lawfully resort (which, and the effect 
of which, in its bearing on this ease, this de- 
fendant denies), and if this pretended assess- 
ment were a real assessment, yet it cannot be 
in the power of an assignee to defeat the stat- 
ute of limitations by postponing his applica- 
tion for such assessment, as in this case, un- 
til long after the statute has run to comple- 
tion, and thus continue defendant's liability 
indefinitely at his pleasure. If the filing of 
such petition for assessment be deemed the 
commencement of a suit by the assignee, of 
which the present suit is a mere continuation, 
then it was not filed until nearly three* years 
after his appointment, and it almost warrants 
the suggestion that its filing was an experi- 
ment with a view to avoid, it might be, the 
bar which had already matured. 

Finally, upon this point arising from the 
statute of limitations, we submit that if an as- 
sessment by the bankruptcy court was one of 
the lawful methods of proceeding in this 
case, and it had been legally made, yet there 
was another clear and complete remedy equal- 
ly open to the assignee, in which an assess- 
ment and a final decree could be had, and the 
right of which accrued to him from the date 
of his appointment And further, that he 
cannot lay by for years, neglect this remedy, 
and finally resort to an assessment as the 
means to avoid the statute. Defendants con- 
tend that the assignee had the legal right, at 
any period within the two years, without 
seeking an assessment from the bankruptcy 
court, to bring a suit in equity, in which, in 
conformity with the procedure of courts of 
chancery, all questions of the existence and 
amount of unpaid subscriptions on the shares 
or class of shares held by the defendants re- 
spectively, the question of deficiency of as- 
sets, the extent of that deficiency, the liability 
and amount of liability of each separate de- 
fendant, and the calls and assessment in con- 
formity, could all be ordered, tried, and de- 



termined. Or, if it shall be neld that such 
assessment can only be hod in bankruptcy 
courts, then the bill in equity, and a proceed- 
ing for assessment in the bankruptcy court, 
may be brought contemporaneously, and the 
former proceeding, if need be, stand or be 
suspended until the order fixing the quantum 
of assessment on shares held by each class 
shall have been passed, and then the ques- 
tion of defendant's liability be heard and de- 
termined under the bill. 

First As to the first of the above proposi- 
tions, it is submitted that although no case 
has been found where the assignee has, with- 
out procuring such assessment, proceeded to 
accomplish the same purpose by a bill in 
equity, yet it is undeniable that the jurisdic- 
tion of a court of equity is fitted in all re- 
spects to work out and perfect every step 
preliminary, or otherwise necessary in case 
of bankruptcy, to charge the proper parties 
for the proper amounts of unpaid subscrip- 
tions. This is shown by the various cases 
in which creditors of insolvent corporations 
by bill, in behalf of themselves and other 
creditors, and also where receivers appoint- 
ed in cases of insolvency, have successfully 
invoked the aid of a court of equity to attain 
the same ends which are sought in this case 
by the iriaintiif. Ogilvie v. Knox Ins. Co., 
22 Hcrw. [63 TJ. S.] 3S0; Ward v. Griswold- 
ville Manuf'g Co., 16 Conn. 599; Adler v. 
Milwaukee Pat Brick Manufg Co., 13 Wis. 
61; Henry v. Vermillion & A. It. Co., 17 
Ohio, 187; Hall v. U. S. Ins. Co., 5 Gill, 4S4; 
Mann v. Pentz, 2 Sandf. Ch. 257. If the 
processes of a court of equity are thus found 
adequate to accomplish in behalf of a cred- 
itor all that is sought in this case, it is diffi- 
cult to see why the same remedy does not 
exist in behalf of an assignee in bankruptcy, 
who, upon the theory above stated, is the 
representative of creditors. The bankruptcy 
act (Rev. St §§ 40, 79, 49, 72) confers on all 
district courts, including that in which the 
decree of bankruptcy is made, and on all 
circuit courts, full equity jurisdiction in all 
bankruptcy matters. Bump, Bankr. Pr. (9th 
Ed.) 341, in notis, 323, 324; Wilkins v. Davis 
[Case No. 17,664]. 

Second. As to the second of the above prop- 
ositions, namely, that if it is by law requisite 
that the assessment be had in a bankruptcy 
court only, yet a bill to charge the defendants 
for their liability as ultimately ascertained, 
and a petition to the bankruptcy court to as- 
sess the amount attributable to the shares 
held by each defendant, may be instituted at 
the same time. For this we refer to the 
cases of Com. v. Cochituate Bank, 3 Allen, 
42; Baker v. Atlas Bank, 9 Mete. [Mass.] 182. 
The first of these cases was a bill in equity, 
by receivers of an insolvent bank, to obtain 
an order conferring and carrying into effect 
an assessment made by them to enforce a 
statute liability in favor of bill-holders 
against parties who were stockholders when 
the bank stopped payment The defence was 
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the statute of limitations; to -which it was 
replied that the right of action or process 
against the stockholders did not accrue until 
after assessment made by the receivers in 
conformity to the statute ascertaining the 
deficiency of assets. But it was held that 
the statute began to run when the bank 
stopped payment, and that suits against the 
bank, under which the assessment may be 
ordered to be made, and suits against the 
stockholders by the bill-holders, might be 
commenced and go on pari passu. This case 
reaffirms the same doctrine that is contained 
in the last-cited case (Baker v. Atlas Bank), 
which was a creditor's bill to enforce against 
shareholders the statute liability for misman- 
agement of directors. A synopsis of the case 
will be found in the opinion of the court in 
the Cochituate Bank Case, above cited. The 
argument in that case, in answer to the 
statute of limitations, was that the statute 
did not begin to run until the' plaintiffs' right 
to sue arose from the refusal of the receiver 
to commence an action for their benefit, to 
which the court replied, "If this argument 
would hold good, the plaintiffs might delay 
the application to the directors or receivers 
any length of time, and the statute would 
be inoperative and nugatory;" and in an- 
swer to the suggestion that the statute could 
only begin to run after it was first 'ascer- 
tained what would be paid by the assets 
of the bank, the court declare that suits 
against the bank and against the stockhold- 
ers may be brought at the same time. 

CLIFFORD, Circuit Justice. Fraud does 
not render a contract void, but voidable only 
at the option of the party defrauded, both at 
law and in equity, whether the fraud was 
committed by one of the contracting parties 
upon the other, or by both upon persons not 
parties to the transaction, the rule being 
that where the fraud was committed by one 
of the parties upon the other, the contract 
remains operative and in force until it is dis- 
affirmed by the injured party. Chit Cont. 
(10th Ed.) 626; Add. Cont (Tth Ed.) 228; 
Clough v. London & N. W. Railway, L. R. 
7 Exch. 34; Jones v. Carter, 15 llees. & W. 
722; Upton v. Englehart [supra]. 

Due consideration will be given to both 
defences, but it will be more convenient to 
examine the one addressed to the merits be- 
fore considering the question whether the 
claim is barred by the statute of limitations. 

Considered broadly, the bill of complaint 
seeks to enforce from the respondents the 
payment of the entire capital stock of the 
company, or such portion of the same as may 
be necessary to pay the debts of the corpora- 
tion less the amount any particular holder 
of the stock may have paid towards his 
shares. Three classes of shares were issued, 
as plainly appeal's from the allegations of the 
bill of complaint: 1. Shares to the amount 
of $330,790, fraudulently issued to the direct- 
ors in payment for the mining lands which 



they, at a greatly overvalued estimation, con- 
veyed to the corporation. 2. Unpaid shares 
to the amount of $46,210, issued to the di- 
rectors without any consideration. 3. Shares 
to the amount of $100,000, issued by the cor- 
poration to such persons as took an equal 
amount of the mortgage bonds of the cor- 
poration at ninety per cent 

View r ed in the light of these suggestions, 
it is plain that it is sufficient for the re- 
spondents to show that the complainant can- 
not sustain any claim against them as hold- 
ers of the first issue of the original stock, 
as the bill of complaint does not charge that 
the respondents are holders of any particular 
issue of the stock, or either of the other 
issues. Such being the state of the plead- 
ing, it is open to the several respondents to 
assume that his stock, as charged, is wholly 
of the first class of the stock which was 
issued to the directors in payment for the 
mining lands, the rule being that pleadings 
which are uncertain or ambiguous must be 
taken in the sense most adverse to the 
pleader. Story, Eq. PI. (7th Ed.) § 257; Foss 
v. Harbotue, 2 Hare, 503; Simpson v. Fogo, 
1 Johns. & H. 23; Ayck. Ch. Pr. 113; Parker 
v. Nickson, 7 Law T. (N. S.) 461. . 

Certificates of shares of that kind were 
issued to the amount of $350,790; and, noth- 
ing being alleged to the contrary, the several 
respondents in this controversy may proper- 
ly assume that they are charged with holding 
of shares in the capital stock, the certificates 
of which were of that issue which were en- 
tered upon the books of the company as 
shares paid up in full. Issued, as these 
shares. were, to the directors in payment for 
the mining lands, they were, as between 
the grantors of the land and the directors 
issuing the shares, fully paid tip, as the shares 
paid for the land, and the land conveyed paid 
for the shares; and all this appears upon 
the books of the company. Transferees of 
the shares took the certificates with nothing 
on their face to show any unfairness, and 
with nothing appearing on the books of the 
company to put them upon inquiry. Suppose 
that is so, still the complainant contends 
that such payment was made in mineral lands 
at a fraudulent valuation, not binding on the 
corporation. Admit that, and still the fact 
remains that the land was actually received 
by the company in full payment for the 
stock, and that the shares were issued and 
delivered as' fully paid up shares. Taken as 
a whole, the averments of the bill of com- 
plaint show that the transaction in purchas- 
ing the mineral land, and in issuing the first 
class of stock in payment for the same, was 
a gross fraud upon the company which can- 
not be sustained; but it does not follow that 
the present suit against the respondents is 
the proper remedy to redress the injury, for 
the reason that the contract was duly execut- 
ed by the execution of the deed of convey- 
ance to the corporation, and by issue of fully 
paid up shares to the corporation for the 
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whole amount of the agreed consideration 
■of the mineral land. 

Nothing can be plainer in legal decision 
than that the title to the mineral land passed 
to the corporation, and that the title to the 
paid-up stock passed to the directors. Being 
formally executed the contract must stand 
until it shall be rescinded, or the assignee, 
if he prefers that course, may retain what 
the company received for the stock, and seek 
redress in damages against those who de- 
frauded the corporation. And the redress is 
at his command, but he certainly cannot be 
allowed to disaffirm the contract only in part, 
and affirm it as to the residue, as he must do 
in order to maintain the present suit against 
the respondents. 

Beyond all question the present respond- 
ents are bona fide purchasers and holders of 
shares in the capital stock of the company, 
which the books of the company show were 
fully paid for by the directors, and which, 
by the terms of the contract between the di- 
rectors and the grantors of the mineral land, 
were fully paid in the manner stipulated by 
the contract Under such circumstances it 
cannot be that the complainant, without dis- 
affirming the contract, can be allowed to set 
up the theory that the property taken in pay- 
ment of the shares was less than their esti- 
mated value, and to seek redress for the dif- 
ference against bona fide purchasers of the 
same in the open market Gross fraud may 
have been perpetrated between the parties 
to the sale and purchace of the mineral land; 
but it is nevertheless true, so far as the 
shares of the capital stock are involved, that 
the shares, as between the corporation and 
innocent purchasers of the stock in open mar- 
ket without notice, knowledge, or means of 
knowledge of the fraud, were paid up, as 
shown by the books of the corporation. No- 
tice of the fraud as respects the respondents 
is not alleged, nor is there an intimation in 
the bill of complaint that any facts or cir- 
cumstances were known to the respondents, 
to put them upon inquiry in respect to any 
such imputation. 

Innocent purchasers of the stock in the 
open market are not liable in such a case; 
but the remedy of the corporation is against 
the guilty perpetrators of the fraud in their 
individual capacity. Support to the opposite 
theory is attempted to be derived from the 
adjudication of the bankrupt court; but the 
decree of the bankrupt court was only an 
adjudication that, for the purpose of paying 
on? the indebtedness of the company, a call 
and assessment be made on the stock of one 
hundred per cent, less any sum or sums that 
may have been paid thereon. Properly con- 
sidered, as a whole, the decree of the bank-" 
rupt court does not absolutely fix and deter- 
mine the amount to be assessed. Instead of 
that, it merely calls for one hundred per cent 
less all payments; nor does the decree in any 
respect contradict the theory that the class 
of stock first issued was fully paid up before 



it was put upon the market; and, if so, the 
court is of the opinion that the proper rem- 
edy of the complainant is against the perpe- 
trators of the alleged fraud, which he might 
have enforced the moment he was appointed 
assignee of the bankrupt's estate. Holders 
of shares issued improperly stand on a differ- 
ent footing from the holders of shares which 
the company had no power to issue, as the 
purchaser in the latter case acquires nothing, 
and cannot, in general, be held as a contribu- 
tory. 2 Lindl. Partn. (3d Ed.) 1381; Bank 
of Hindustan v. Alison, L. R. 6 G. P. 54, 
222. But the mere fact that a person has be- 
come a shareholder pursuant to a scheme 
which is ultra vires will not relieve him from 
liability as a contributory, if the shares he 
has taken can be considered as legally ex- 
isting, and he was himself a party to the 
scheme, or had knowledge of the fraud. 
Even where the shares were fraudulently is- 
sued, it is necessary to give strict attention 
to the precise facts in order to ascertain what 
are the rights of the parties in the case. The 
respondents were not subscribers to the 
stock, but the purchasers of the shares in 
the open market as paid-up shares. It was 
held in Carling's Case that, where the con- 
tract was to take paid-up shares, the court 
could not convert the contract into one for 
unpaid shares, for reasons which are obvi- 
ously sound and correct Carling's Case, 1 
Ch. Div. 124. 

Where there is a contract, even if fraud 
be imputed, the party seeking redress must 
disaffirm the contract, or proceed for dam- 
ages against the perpetrators of the fraud. 
Such a party must throw over the agree- 
ment altogether, or he must take it as a 
whole. He cannot adopt as to one part, and 
reject it as to the rest De Ruvigne's Case* 
5 Ch. Div. 323. Certain shares of capital 
stock were allotted as fully paid up shares, 
and the court held that, as the shares had 
been allotted to a stranger as paid-up shares, 
they could not be considered otherwise, and 
that neither he nor his alienees could be lia- 
ble to contribute in respect of the shares. 
Ex parte Currie, 7 Law T. (N. S.) 480. 

Argument, to show that the transaction of 
issuing the stock in payment for the mineral 
land would have been valid if unmixed with 
fraud, is scarcely necessary, as the proposi- 
tion is one which finds support in the daily 
transactions of life. Spargo's Case, 8 Ch. 
App. 413. Shareholders are not required to 
suspect fraud or to institute inquiries where 
all seems fair and conformable -to the re- 
quirement of law and fair dealing. Water- 
house v. Jamieson, L. R. 2 H. L. Sc. 29. 
Where certificates of shares were issued as 
fully paid up, when in fact no payment had 
been made, it was held in the chancery court 
of appeal, reversing the vice chancellor, that 
by the issue of the certificates the company 
were estopped from alleging that the stock 
was not paid up, and that an innocent hold- 
er of the shares could not be placed on the 
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list of contributories in respect . to such 
shares as unpaid shares. Nicholl's Case, 26 
Wkly. Rep. 334. 

Three of the judges gave opinions: The 
master of the rolls said: "Where you have 
a receipt given you by the company, a final 
receipt as a certificate of payment, what 
more is a bona fide purchaser to ask for, and 
what occasion has he to make inquiry? He 
has the representation of the company by 
the certificate that the shares are fully paid 
up. It appears to me the company, having 
made that representation by the certificate 
to be used by the vendor as evidence of title, 
is estopped from saying afterwards that the 
company has not received the money. * * * It 
appears to me impossible that the company 
should be allowed to say the shares were not 
paid up in due course." James, L. J.: "Every 
person connected with the company who is- 
sues a certificate for paid-up shares in money, 
when the money or value has not been paid, is 
guilty of a personal wrong towards the com- 
pany, and may be made answerable for it 
in exactly the same way and to the same ex- 
tent as if the money had been taken out of 
the coffers of the company to pay up the 
shares, or as if by some fraud of the direct- 
ors and officers receipts had been given for 
the payment when payment had not been 
made. If any person is a party to such a 
breach he can be made answerable for it, 
but that cannot affect the position of one 
who says, *You made a representation to me, 
and you are bound by every principle of law 
and equity to make good the representation 
upon the faith of which I was induced to 
act.' " Thesiger, Lr. J., held that any such 
shareholder may show either that the shares 
have been paid up in fact, or that the com- 
pany whom the liquidator represents have, 
by their words or conduct, estopped them- 
selves from disputing that the shares have 
been so in fact paid up. 

Certificates of shares in due form were is- 
sued as paid-up shares, and there is much 
reason to hold that the corporation, as to 
innocent holders of the same, is estopped to 
set up the defence that they are void. They 
admit that the shares were paid up to the 
extent of fifty per cent, and the opinion of 
the bankrupt court contains a finding of the 
same import, which strengthens the position 
that the corporation is estopped to set up the 
defence that the certificates are void. Riche 
v. Ashbury Ry. C. & I. Co., L. R. 9 Exch. 2G4. 

Power to issue shares was possessed by the 
company, and hence the rule, that the holder 
takes nothing where the power is entirely 
wanting, does not apply. Ferguson v. Lan- 
dram, 430;* Stace's Case, 4 Ch. App. G88. 
Cases arise, however, where the suit was 
against the perpetrators of the fraud, or 
against holders of the stock, with notice that 
it was fraudulently issued, or with knowledge 
of such facts and circumstances as legally 
put them upon inquiry, in which the rule is 

2 [5 Bush, 230.] 



different. Equity, in such a case, regards 
the property of the corporation as held in 
trust for the payment of the debts of the 
corporation, and recognizes the right of cred- 
itors to pursue it in whosesoever possession 
it may be transferred, unless it has passed 
into the hands of a bona fide purchaser; and 
the rule is well settled that stockholders are 
not entitled to any share of the capital stock, 
or to any dividend of the profits, until all the 
debts of the corporation are paid. Railroad 
v. Howard, 7 Wall. (74 U. S.) 409. 

Assignees in bankruptcy in such a case rep- 
resent creditors as well as the bankrupt, and 
may disaffirm the contract, or retain what 
passed to the bankrupt and proceed for dam- 
ages against the perpetrators of the fraud, or 
against subsequent transferees of the stock 
with notice that it was fraudulently issued, 
or with knowledge of such facts and circum- 
stances as legally put him upon inquiry. De- 
cided cases which assert that rule are quite 
numerous and decisive. Two or three cases 
of the kind deserve consideration, of which 
the following is, perhaps, the most important. 

Money was owed to the corporation for a 
subscription to the capital stock, and the 
debtor and the officers of the company en- 
tered into an agreement to extinguish the 
stock debt, and to convert it into a debt for 
the loan of money. Bankruptcy of the cor- 
poration ensued, and the assignee claimed 
that the stock debt was due. Justice Miller 
gave the opinion, and, in replying to the argu- 
ment that the assignee can assert no greater 
right than the bankrupt, said: "The assignee 
is the representative of creditors, as well as 
of the bankrupt He is appointed by the 
creditors. The statute is full of authority to* 
him to sue for and recover property, rights, 
and credits where the bankrupt could not 
have sustained the action, and to set aside- 
as void transactions by which the bankrupt 
would be bound. * * * Though it be a doc- 
trine of modern date, we think it now well 
established that the capital stock of a cor- 
poration is a trust fund for the benefit of the 
general creditors of the corporation.'* Saw- 
yer v. Hoag, 17 Wall. [84 U. SJ 019. To 
the same effect also is the case of Upton v. 
Tribilcock, where the opinion was given by 
Justice Hunt He decided that the original 
holder of stock in a corporation is liable for 
unpaid instalments of stock without an ex- 
press promise to pay the amount and that 
a contract between such a subscriber and the 
corporation or its agents, limiting the liability 
therefor, is void, both as to the creditors of 
the company and its assignee in bankruptcy; 
that representations by the agent of a corpo- 
ration, as to the non-assessability of its stock 
beyond a certain percentage of its value, 
constitute no defence to the action against 
the holder of the stock to enforce payment 
of the entire amount subscribed, where the- 
holder has failed to use due diligence to as- 
certain the truth or falsity of such representa- 
tions. Upton v. Tribilcock, 91 U. S. 45. Due- 
care and diligence was not exercised by + he 
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purchaser in that case, although the proof 
was full to the point that he "was legally put 
upon inquiry. Thoinas v. Bartow, 48 N. Y. 
193. Half a century before these cases were 
decided, Judge Story held that the capital 
stock of a corporation was a trust fund for 
the payment of the debts of the corporation, 
and that it might be followed into the hand 
of the stockholders or of any persons hav- 
ing notice of the trust attached to it Wood 
v. Dummer [Case No. 17,944], 

Trusts are enforced not only against those 
persons who are rightfully possessed of the 
trust property as trustees, but also against 
all persons who come into possession of the 
property bound by the trust and with notice 
of the same, and whoever comes so into pos* 
session is considered as bound, with respect 
to that special property, to the execution of 
the trust Taylor v. Plumer, 3 Maule & 
S. 574; Adair v. Shaw, 1 Schouler & L. 262. 
Reported cases almost without number lay 
down the same rule, but those referred to 
will be sufficient to illustrate the principle. 
Nothing is alleged in the bill of complaint 
tending to show that the respondents were 
participants in the fraud, or that they had 
notice of the transaction, or knowledge of 
any facts or circumstance tending to put them 
upon inquiry; and if there were any such 
matters alleged in the bill of complaint it 
could not benefit the complainant, as it is 
settled law that in such a case the cause of 
action arose in favor of the complainant when 
the estate of the bankrupt corporation vested 
in him as the assignee in bankruptcy. 

Where the charter of a bank contained a 
provision binding the individual property of 
its stockholders for the ultimate redemption 
of its bills, in proportion to the number of 
shares held by the stockholders respectively, 
the supreme court held that the liability of 
the stockholder arose when the bank refused 
or ceased to redeem, and became notoriously 
insolvent Terry v. Tubman, 92 U. S. 15G. 
Just the same question, with others, was pre- 
sented to the supreme court in a subsequent 
case in which the court held— the chief justice 
giving the opinion— that the liability of the 
stockholders upon their unpaid subscriptions 
is that of debtors to the bank, and that all 
such balances passed to the assignee under 
the assignment, which, by the bankrupt act, 
is of all the property, estate, credits, and as- 
sets of the bankrupt, whether a corporation 
or an individual; and, for all that is shown 
in the record, the stockholders were liable 
to suit at any time for the recovery of the 
balance due from them as such stockholders. 
Kennedy v. Gibson, S Wall. [75 U. S.] 505; 
Com. v. President, etc., of Cochituate Bank, 
3 Allen, 42; Baker v. President, etc., of Atlas 
Bank,9 Mete. [Mass.] 182; Terry v.Anderson, 
95 U. S. 632. Apply that rule to the case be- 
fore the court and it follows that, even if the 
bill of complaint had charged that the re- 
spondents had notice of the fraud, or were- 
put upon inquiry in that regard, it would not 



have benefited the complainant, as in that 
event his claim would have been barred 
by the two years' limitation of the bank- 
rupt act Bailey v. Glover, 21 Wall. [SS U. S.] 
342. 

Purchasers of stock, where it appears upon 
its face that it was only partially paid up, 
may be held liable to pay up the unpaid in- 
stalment; but the authorities to that effect 
have no application in this case. Webster v. 
Upton, 91 U. S. 65; Upton v. Hansbrough 
[Case No. 16,801], Adjudged cases, in which 
it has been held that creditors or assignees 
in bankruptcy may enforce such payments 
when the corporation would be estopped to 
do so, are suits against original subscribers 
or transferees implicated in some way in the 
fraudulent transaction. Upton v. Tribilcock, 
91 U. S. 45. Failure to use due diligence 
when put upon inquiry was the ground of 
the decision in that case. Oakes v. Tur- 
quand, L. R. 2 H. L. 325. Whatever remedy 
for the fraud the assignee had, it is evident 
he might have pursued at any time after he 
acquired title to the bankrupt's estate. T£x 
parte Currie, 7 Law T. (N. S.) 486; Cart- 
ing's Case, 1 Ch. Div. 124; 9 Ch. Div. 60; 
De Ruvigne's Case, 5 Ch. Div. 323. 

Demurrer sustained. Bill of complaint dis- 
missed. 



Case No. 4,935. 

FOREMAN v. HOLMEAD. 

[5 Cranch, C. C. 162.] i 

Circuit Court, District of Columbia. March 
Term, 1S37. 

Depositions. 
A deposition cannot, under the act of con- 
gress, be taken before a judge of the city court 
of the city of Lexington, in Kentucky. 

Mr, Redin, for plaintiff, offered to read a 
deposition taken before the judge of the city 
court of the city of Lexington, in* Kentucky. 

Mr. Brent, for defendant, objected that the 
judge was not such a judge or chief magis- 
trate as is described in the 30th section of the 
judiciary act of 1789 (1 Stat. 73); and— 

THE COURT (MORSELL, Circuit Judge, 
absent) refused to suffer it to be read. 



Case No. 4,936. 

The FOREST. 

[1 Ware, 429.] 2 

District Court, D. Maine. Oct. 26, 1837. 

Seamen— Right to be Cured at Expense of 

Ship— Medicine CnEST. 
1. By the general maritime law, if a seaman 
becomes sick during the voyage, he is entitled to* 
be cured at the expense of the vessel. 
[Cited in The Ben Flint, Case No. 1,299; 
Brown v. The D. S. Cage, Id. 2.002.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Edward H. Daveis, Esq.] 
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2. The act of congress of July 20, 1790, c. 56, 
§ S [1 Stat. 134], exempts the owner from the 

expense of medical advice and attendance, pro- 
vided there be a medicine chest on board, with 
-suitable medicines and directions for their use. 
But the owners are not exempted from these 
expenses although there be a medicine chest on 
board, when the seaman cannot have the benefit 
of the medicine, whether it be because he is 
removed ashore, or that there is no person on 
board the vessel by whom the medicine can be 
safely administered. 

3. Where the master, mate, and four of the 
men were sick with the yellow fever at the same 
time, it was held that the owners were bound to 
pay the expenses of the attendance and advice 
of a physician, although a suitable medicine 
chest had been provided. 

This was a libel for subtraction of wages. 
The libellants shipped for a voyage from Port- 
land to one or more ports in the island of 
•Cuba, and back to Portland. The service 
was performed, and there was no controversy 
about the amount of the wages earned. The 
only question in dispute was as to the claim 
■of a deduction from the wages in the nature 
of a set-off. While the brig lay at Havana, 
the master [Blake], mate, and four of the 
crew were taken sick of the yellow fever, and 
the owners claimed to deduct from the wages 
of the men the sums paid to a physician for 
medical advice. These sums amounted to 
more than the whole balance of wages due. 

Mr. Haines, for libellants. 

Fessenden & Deblois, for respondents. 

WARE, District Judge. The question 
whether the deductions claimed to be made 
in this case by way of set-off should be al- 
lowed, depends on the true construction of the 
8th section of the act of congress of July 20, 
1790, c. 56 [2 Bior. & D. Laws, 114; 1 Stat. 
134, c. 29], and the act of March 2, 1805, c. 
442 [3 Bior. & D. Laws, 657; 2 Stat. 330, c. 
' 28]. The act of 1790 requires every vessel of 
150 tons and upwards, navigated by ten or 
more persons, when bound on a foreign voy- 
age, to be "-provided with a chest of medi- 
cines, put up by some apothecary of known 
reputation, and accompanied by directions for 
administering the same; and said medicines 
shall be examined by the same, or some other 
apothecary once at least in every year, and 
supplied with fresh medicines in the place of 
such as have been used, or spoiled; and in 
default of having such medicine chest so pro- 
vided, and kept fit for use, the master or com- 
mander of such ship or vessel, shall provide 
and pay for all such advice, medicine, or at- 
tendance of physicians, as any of the crew 
shall stand in need of, in case of sickness, at 
every port or place where the ship or vessel 
may touch, or trade, during the voyage, with- 
out any deduction from the wages of such 
sick seaman or mariner." The act of March 
2, 1805, extends the provisions of this section 
to vessels of seventy-five tons, navigated by 
six or more persons, and bound to any port 
in the West Indies. 

It will aid us in giving a construction to the 
statute, to consider what was the state of the 



law when it was enacted. Before the pass- 
ing of this act, a seaman, when he received 
any injury while in the service of the vessel, 
or became sick during the voyage, and the 
sickness was not occasioned by his own fault, 
was entitled to be cured at the vessel's ex- 
pense. The whole expense of his sickness, 
that for medical advice and attendance, as 
well as other expenses, whether he remained 
on board or was put on shore, was a charge 
on the ship. In the case of Harden v. Gor- 
don [Case No. 6,047], where this subject was 
most fully and learnedly examined, it is 
shown that this principle, which makes the 
expenses of the sickness of any of the crew a 
charge on the vessel, is adopted as customary 
law, or incorporated in their maritime codes 
by nearly every nation of Europe. It is 
shown also to have been established among 
the usages and customs of the sea, from the 
earliest epoch to which we can trace the ele- 
ments of the existing maritime law of the 
great commercial commonwealth of Christen- 
dom. It is found in nearly all those early 
digests of maritime law, which in various 
places were made for the regulation and gov- 
ernment of maritime commerce upon the re- 
vival of civilization, letters, and the peaceful 
intercourse of commerce during the middle 
ages. It is not certain that the principle does 
not remount to an age even anterior to the 
Christian era, as we find traces of it in that 
ancient compilation of law which goes under 
the name of maritime law of the Rhodians. 
1 Pardessus, Collection des Lois Maritimes, 
c. 2, p. 258; Id. c. 46, p. 257. And it is not 
questioned that this generally received princi- 
ple has been adopted as part of the maritime 
law of this country. It has been supposed 
by learned judges that this provision in the 
act of congress was intended as a benefit to 
the mariner, and not as a measure of relief to 
the shipowner,— Walton v. The Neptune [Case 
No. 17,135]; Swift v. The Happy Return [Id. 
13,697]; Lamson v. Westcott [Id. 8.035]; that 
it was not the intention of the legislature to 
deprive the mariner of any advantage, which 
the law before allowed him, but to provide 
additional security for his health and com- 
fort And this is certainly the inference 
which would naturally arise from the terms 
in which the law is expressed. It imposes 
on owners a new obligation, to which they 
were not subject by the maritime law, with- 
out liberating them in its terms from any lia- 
bilities, to which they were subject before. 
And it professedly subjects the master, with- 
in the range of whose peculiar duty it would 
be to see that the law is complied with, to a 
personal liability in case it is not; to which 
perhaps it may have been doubted whether 
he was subject by the general maritime law. 
For though there could be no doubt of the lia- 
bility of the master for wages upon the 
ground of the contract, it might not have 
been deemed so certain that he was liable for 
the extraordinary expense of sickness of the 
crew, a liability not resulting from the terms 
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of the contract, but imposed on the owners 
by the policy of the law. Harden v. Gordon 
[Id. 6,047], 

But whatever may have been the intention 
of the legislature, the act appears early to 
have received a judicial construction by which 
the owners were exempted from their lia- 
bility for medical advice and attendance in 
case a medicine chest was provided in com- 
pliance with the law. To this extent the act 
was held to be an implied repeal of the pre- 
existing law. The medicine chest, with the 
directions for the use of the medicine, was 
held to be a substitute for the advice of a 
physician. Though in the ordinary com- 
plaints with which seamen are affected, the 
medicine may without doubt be safely ad- 
ministered by the master with the aid of the 
printed directions which accompany the 
chest, yet it cannot be doubted that it would 
be an act of temerity in him to undertake to 
prescribe under such general directions as 
those with which he is furnished, for the case 
of dangerous and malignant disease, such as 
the libellants were affected with in this case; 
and great doubts have been repeatedly ex- 
pressed, allowing the received construction of 
the statute to be correct, whether it ought to 
be extended to exempt the owners from the 
charge for medical advice in such cases. 
Swift v. The Happy Return [supra]; Lamson 
v. Westcott [supra]. 

But admitting that the providing of a chest 
of medicines with proper directions for their 
use, by the Operation of the statute, exempts 
the owners from the charge for medical ad- 
vice and attendance, it can only have that 
effect when the seamen can have the benefit 
of the medicine, administered under the 
printed directions for its use by the master or 
some other person fit to be intrusted with so 
delicate a duty. If the medicine chest is in- 
accessible to the seaman, it is the same thing 
to him as though none were provided. If the 
medicine chest is deemed by the law a substi- 
tute and an equivalent for the advice of a 
physician, it can only be so when the seaman 
can have the use of it, safely and properly ad- 
ministered^ It cannot be pretended that he 
has the advantage of the medicine, when 
there is no person on board by whom it can 
be administered, or, what amounts to the 
same thing, no person of such intelligence and 
discretion, that it would be safe to intrust 
him with a duty of so much delicacy and re- 
sponsibility. Would there be any safety in 
sending a common sailor to the medicine 
chest with the printed directions to serve out 
medicine to a patient laboring under a dis- 
ease of such violence as the yellow fever? 
Surely Tbut one answer can be given to this 
question. But the seamen are as much en- 
titled to the benefit of the printed directions 
as they are to the medicine, and the owners, 
to bring themselves within the statute exemp- 
tion, are as much bound to furnish one as the 
other. It may be said that the owners have 
done all in their power; they have provided 



a sufficiency of medicine with directions for 
its use; and having done all that is required 
by law, they are not in fault and ought not to 
be rendered responsible for the act of God. 
"Casus fortuitus nemini facit injuriam." The 
general principle of law is admitted. But it. 
applies with equal force in favor of the sea- 
man as it does for the owners. It is no fault 
of his that the medicine is inaccessible to 
him. Still the consequences of this unavoid- 
able casualty must be borne by one or the 
other. On whom then does the law leave it? 
When a party claims under a special act of 
the legislature an exemption from any par- 
ticular liability to which he is subject by the 
general law, he must show that the condition 
on which the exemption is granted, has been 
complied with. It is no excuse for him to say 
that a fortuitous event has rendered the per- 
formance of the condition impossible. When 
a right is to vest on the performance of a 
condition, and the condition becomes impos- 
sible before the right vests, the right is gone; 
and when a party claims the benefit of an ex- 
ception, he must bring himself within the ex- 
ception. It is not enough for him to say that 
he was prevented from doing it by an over- 
ruling fatality. 

The application of these principles to the- 
section of the law under consideration does 
not rest in speculation merely. It has been 
established by judicial decisions. In the- 
case of The George in the circuit court of 
Massachusetts, and in the same case in the 
district court,— The George [Case No. 5,329]; 
Lamson v. Westcott [supra],— it was decided 
that if a sick seaman was put on shore for 
the convenience of the ship, the expense of 
medical advice, as well as the other expenses - 
of sickness, were a charge on the vessel, not- 
withstanding there might be a sufiicient med- 
icine chest on board. The decision rests on 
this plain principle, that the seaman is de- 
prived, without his own fault, of that which 
the law has directed as a substitute and 
equivalent for the advice and attendance of a 
physician; that he is entitled to the benefit 
of the directions for the use of the medicine, 
and to their being administered by some per- 
son fit to be intrusted with such a service, 
as well as to the medicine itself. 

If these principles be applied to the facts 
of the present case, the conclusion to which 
they lead is very obvious. The master was 
first taken down sick with the yellow fever, a 
disease in that climate of the most dangerous 
and malignant character; and which ordi- 
narily proves fatal unless the most powerful 
remedies are promptly applied. Before his 
recovery the disease simultaneously seized 
the mate and three of the men; and after a 
short interval, and before the full recovery- 
of those first taken sick, the fourth man. If 
the disease had been of a less malignant char- 
acter than it in fact was, of what use would 
a chest of medicine be on board a vessel when 
the whole ship's crew were sick? Would it 
' be safe or prudent for the sicl^ to prescribe; 
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for the sick? Would it not be considered as 
the height of imprudence, when the advice 
of a physician could be obtained? The mate 
seems to have thought so, and finding him- 
self and all the crew, excepting one man, 
with the symptoms of the approaching fever 
upon them, immediately called a physician. 

It is said that some of the men objected, 
and it is argued that as the physician was 
not called at their request, the expense ought 
not to be charged upon them. It is also 
said that the advice of a physician might not 
have been necessary. I do not, however, put 
my opinion on that ground. I think that 
there was no reason to doubt that the dis- 
ease was the yellow fever, and that the ad- 
vice of a physician was necessary, not im- 
probably indispensably so, to the preserva- 
tion of their lives. The fever was then pre- 
vailing in the place with great virulence, and 
swelling to a melancholy extent the bills of 
mortality. When the physician saw his pa- 
tients he pronounced the malady to be the yel- 
low fever, prescribed for it as such, and they 
all recovered under his prescriptions. In my 
opinion the mate was not only justifiable in 
calling a physician without the consent of 
the seamen, but would have been hardly ex- 
cusable if he had not done so. All, who 
are conversant in maritime affairs and ac- 
quainted with the habits of seamen, know 
their carelessness with regard to the ex- 
posure of their own health and safety. The 
apprehension that the earnings of the voyage 
may be absorbed by physicians' bills, is 
more than enough to overbalance their fears 
for their own health. It is for these reasons 
that the maritime law, with a provident re- 
gard, not less to the general interest of com- 
merce than to the safety and health of this 
valuable class of the community, made the 
expenses of the sickness of the crew a charge 
on the vessel. It is the duty of the master 
to call in the aid of a physician when it is 
necessary to preserve the health of his men. 
The case now before us is a strong one to 
illustrate the wise forecast of those who in- 
troduced this principle into the customary 
law of the sea, and to show that in its oper- 
ation it is equally beneficial to the owners 
and the mariners. If the advice of a physi- 
cian had not been obtained, it is, to say the 
least, probable that this vessel might have 
lost her whole crew. It was far better for 
the owners, in point of economy, and looking 
to the prospects of the voyage in a mere 
pecuniary point of view, to say nothing of 
the duties of humanity, to pay the physi- 
cian's bill, than to risk the loss of the crew 
and incur the extraordinary expense and de- 
lay of collecting a new crew in a sickly port 

My opinion is that the wages are due 
without the deduction of the charges for 
medical advice and attendance, that it is not 
the intention of the law that the fact of a 
medicine chest being provided with suitable 
medicines and directions, should be held as 
a substitute for the advice and attendance 



of a physician, in cases in which the seaman 
without any fault of his own, cannot have 
the benefit of them, from whatever cause it 
may be, whether because it becomes neces- 
sary to put him ashore, or because there is 
no person on board by whom the medicine 
can be administered. 



FOREST CITY, The. See Case No. 301. 



Case KTo. 4,937. 

The FOREST KING. 

[Blatchf. Pr. Cas. 45.] i 

District Court, S. D. New York. Aug., 1S61.2 

Pkize — Entry into Blockaded Port — Supplies 
— Restoration of Cargo— Condemna- 
tion of Part of Vessel. 

1. Cargo restored, being neutral property, and 
there having been no attempt to violate the 
blockade; but no costs or damages awarded* 
as the vessel was confiscable in part. 

2. In the absence of notice of a blockade, an 
inquiry at a blockaded port excused. 

3. An entry into a blockaded port to obtain 
necessary supplies excused. 

4. A part of the vessel condemned as enemy 
property; the rest of the vessel restored. 

In admiralty. 

BETTS, District Judge. The schooner For- 
est King, her tackle, &c, and cargo were 
captured on the 13th day of June, 1S61, in 
the harbor of Key West, by the United 
States flag-ship Mississippi, under command 
of William Mervine, flag-officer. The libel 
charges that various other vessels of the 
United States were in sight at the time of 
such capture, and that the master of the 
schooner had notice and due warning of the 
blockade of the port of Key West, yet enter- 
ed such port and violated the blockade there- 
of, whereby the schooner and her cargo be- 
came liable to condemnation as lawful prize; 
that the cargo laden on the schooner was 
enemy's property and liable to seizure and 
condemnation as such. The owners of the 
vessel, alleging that she was held in separate 
shares, all but four thirty-second parts, or 
one-eighth part, by residents in the state of 
Massachusetts, and that the one-eighth share 
is owned by a resident in Darien, Georgia, 
intervene and claim the vessel as an Ameri- 
can bottom, owned by citizens of the United 
States, and deny that she is subject to sei- 
zure by reason of any charges in the libel 
contained. They state that she sailed under 
a charter-party dated at New York, January 
17, 1S61, for a voyage to Rio Janeiro, m Bra- 
zil, and back to an Atlantic port of the Unit- 
ed States north of Cape Hatteras, or Gulf 
port of discharge in the United States, (Phil- 
adelphia and Boston excepted,) took on board 



1 [Reported by Samuel Blatckford, Esq.] 

2 [Affirmed by circuit court. Case not re- 
ported.] 
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a cargo of coffee in bags, and sailed from 
that port April 20, last past, bound to New 
Orleans; that having learned that the Mis- 
sissippi was blockaded, she altered her 
course and spoke the blockading squadron 
at Pensacola for information, and there had 
a warning indorsed on her register against 
entering Pensacola, or any other port south 
of the Delaware, as they were all blockaded; 
.that the schooner on June 30 entered the port 
of Key West to obtain supplies, and for no 
other purpose; and that the vessel was there 
seized as prize. The claimants also interpose 
exceptions similar in substance to those tak- 
en in other antecedent causes to the course 
and validity of the suit and the jurisdiction 
of the court. 

The firm of Rostron, Dutton & Co., trad- 
ing at Rio Janeiro, and of Richard Rostron 
& Co., (through their agent,) of Manchester, 
England, British subjects, intervene and 
claim the whole cargo seized, and deny that 
the master was their agent, in relation of the 
cargo, in the navigation of the ship; that 
any of the owners of the cargo were and are 
enemies of the United States; that they had 
any knowledge or notice that Key West was 
blockaded, or that they attempted or intend- 
ed to violate any blockade in the importation 
of the above cargo; and a commercial agent 
of theirs verifies the statement of their in- 
terest in the claim by his test affidavit. 

Upon the issues and proofs, it appears to the 
court that no rightful cause of seizure is es- 
tablished against the cargo that was shipped, 
by two bills of lading, dated April 16, 1861, 
at Rio Janeiro, by the claimants, to P. A. 
Giraud & Co., or to their assigns, in New Or- 
leans. Two causes of seizure are alleged 
against the cargo: First, that it was the 
property of citizens and residents of a block- 
aded port, and belonged to the consignees, 
who are enemies of the United States; and, 
secondly, that the ship, with knowledge that 
the port was blockaded, attempted to violate 
the blockade; and it would seem, further, to 
be urged that she was confiscable for after- 
wards entering Key West under formal 
warning. 

Supposing the rule is not definite, whether 
the consignors or consignees shall, in pre- 
sumption of law, be deemed owners of goods 
in transitu, on affreightment, evidence is fur- 
nished, in this case, which relieves that un- 
certainty, and shows that the cargo was 
shipped as English property by the consign- 
ors. It is so stated in the test oath by the 
agents of the owners, and also in the affida- 
vits made before the British consul in Rio 
Janeiro, upon the bills of lading, at the time 
of their execution; and the consignors as- 
sumed control of the consignment in written 
instructions directed to the master after the 
vessel sailed, and which were taken with the 
ship's papers. These supply but slight facts, 
but are sufficient to indicate that the proper- 
ty was not intended to vest in the consign- 
ees, but remained at the control of the ship- 



pers on the voyage; and it belonged to the 
captors to give evidence changing that pre- 
sumption. Had the evidence, then, convicted 
the master of an intent to violate the block- 
ade, it would not affect the neutral cargo, 
because he is not shown to have been agent 
of the owners of the cargo, so as to render 
his illegal act binding upon them, or to sub- 
ject their property to his control. The cargo, 
therefore, must be restored to the claimants, 
but, the ship being in part confiscable for 
other cause, the captors are not responsible 
to the claimants for damages because of the 
arrest of the cargo, that having been placed 
at the risk of the owners, in a bottom liable 
to seizure and condemnation by the prize 
law. 

I do not think adequate proof has been 
given by th>> libellants to convict the schoon- 
er of a wilful attempt to violate the block- 
ade after notice thereof. The voyage round 
was undertaken at New York, in January, 
1S61, and the cargo was laden on board, and 
the vessel cleared on the voyage in question, 
at Rio Janeiro, on or about the 16th day of 
April, 1861, so nearly coincident with the 
earliest public act of the president of" the 
United States recognizing the commencement 
of public hostilities by the insurgents against 
the United States, and the proclamation by 
Jefferson Davis, president of the Confeder- 
ate States, announcing such hostilities, that 
it would, on account of the distance of the 
United States and Brazil apart, be impossi- 
ble for actual notice to have reached the 
claimants that their shipment could not le- 
gally be directed to New Orleans. Prize 
courts regard physical disabilities of that 
character, in judging the bona fides of com- 
mercial operations, and forbear exacting 
from neutrals that exactitude, in conforming 
to the instructions or conduct on very remote 
adventures, which would be enforced in 
those within reasonable proximity. The Bet- 
sey, 1 C. Rob. Adm. 332; Wheat. Capt 194, 
and cases cited. 

The master testifies that he approached 
Pensacola to ascertain the fact whether a 
port could be 'entered in that vicinity free 
from blockade, and that he, in making that 
attempt, received the first formal notice of 
the blockade of that section of the coast and 
up to the capes of the Delaware. I consider 
that his conduct in making the inquiry or 
search he did was blameless. So, also, I re- 
gard it as within the fair spirit of the doc- 
trine adverted to that the master, under the 
information and suggestions given by offi- 
cers of the United States blockading squad- 
ron off that coast at the time he was warned 
off, that he could properly go into Key West 
for supplies or stores, committed no evasion 
of the blockade of that port in entering there* 
in. This is recognized by Lord Stowell as a 
fair and reasonable excuse for the entering 
of a blockaded port (The Neptunus, 2 C. Rob. 
Adm. 110) by a vessel acting in good faith 
on such notice; and as no claim for further 
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proof lias been made to the court to correct 
or impeach the testimony to this point, I 
shall accept the statement as true, and pre- 
sume that the schooner was taken by her 
master into Key West for the purpose of 
obtaining supplies necessary to the voyage. 
Neither he nor his mate seems to have been 
required, on the preparatory examinations, 
to specify the wants of his vessel at Key 
West, or whether or not they were obtained 
by her. I must, on the case as it stands, re- 
gard the object of her visiting Key West as 
admitted to be that stated by the witnesses 
in their examination in preparatorio. The 
visit was for an allowable object, and the 
doings of the master do not therein compro- 
mise the safety of the vessel. The extra ex- 
tent of the voyage to be performed renders 
probable the assertion that the vessel re- 
quired further stores, and, at all events, re- 
moves the suspicions that generally apply to 
such excuses. The Fortuna, 5 O. Rob. Adm. 
27; The Hurtige Hane, 2 C. Kob. Adm. 124. 
I shall, accordingly, reject the application 
to condemn the vessel in full, and direct sev- 
en-eighths of the value to be restored to the 
loyal owners named as claimants. One- 
eighth of the value of the vessel owned by a 
claimant resident in the state of Georgia, 
being enemy's property, is condemned, with 
costs; and, part of the vessel being right- 
fully seized as enemy's property, the owners 
of the cargo are not entitled to costs against 
the captors. 

The decree in this case was affirmed on ap- 
peal, July 17, 1863. [Case not Reported.] 
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Case 3STo. 4,938. 

The FOREST QUEEN. 

[3 Ben. 1S1J * 

District Court, N. D. New York. March, 1869. 

Collision on Lake Erie— Steamer and Schoon- 
er— Lookout— Presumption op Fault 
—Change of Course. 

1. Where a collision takes place between two 
vessels, neither of which had a proper lookout, 
it is most likely that both vessels were in fault. 

2. Where it is not clear what particular fault 
or faults should be deemed to be the more im- 
mediate and real cause of the collision, the ab- 
sence of a lookout, and the want of careful at- 
tention to his duties on the part of the officer 
in charge of each vessel may be considered to 
be the causes of the disaster. 

3. Inability of the officer in charge of a steam- 
er to give instant orders to the engineer, when a 
collision is impending, is negligence. 

4. A change of course made by a sailing ves- 
sel, in accordance with a hail from an approach- 
ing steamer, cannot be considered as a fault 
chargeable to the sailing vessel. 

This was an action for collision, brought 
by the Western Transportation Co., owners 
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of the propeller Tonawanda, against the 
schooner Forest Queen. The collision oc- 
curred on the night of the 22d of October, 
1868, near Long Point in Lake Erie. 

The propeller was about two hundred feet 
in length, and her speed was about eight or 
nine miles an hour. Her lights were good 
and the night though dark was not foggy. 
The master of the propeller, who had had 
the watch on deck for more than an hour, . 
testified among other things, that the wind 
was about north, blowing quite fresh, and 
that the propeller's course was east by south? 
that he was standing a little abaft the cap- 
stan when he first made the white light 
of the Forest Queen, about twenty minutes 
before the collision, and about a point on 
the port bow of the propeller; that he re- 
marked to his se-cond mate that it was Long 
Point light; that his second mate took the 
glass and looked at the light and said, "No, 
sir, it is a vessel, I can see her green light ;" 
that he (the master) then took the glass and 
could see both her red and green lights; that 
the schooner stood along, showing both lights 
five minutes, more or less; that she then 
shut in her green light and showed her 
red, and then bore about a point off the 
propeller's bow; that she stood along in 
that position ten or fifteen minutes, showing- 
only her red light, which seemed to open on 
his port bow, and that the propeller continued 
on in her course of east by south; that the 
red light opened on his port bow until it 
bore from two to two and a half points ofi! 
that bow, when the schooner shut in her red 
and showed her green light; that she might 
then have been a quarter of a mile off, and 
that up to that time there had been no indi- 
cation of danger; that he then spoke to his 
second mate and said: "She has shown her 
green light; what is the meaning of that?" 
and that his reply was, "She has probably 
thrown off a little and will straighten up in 
a moment;" that he (the master) then took 
the glass and saw that the schooner was 
"standing right for" the propeller, and that the 
second mate at the same time started for 
the pilot house; that he (the master) ordered 
the wheel "right a-port" as soon as he saw 
the green light through the glass, and or- 
dered it "hard a-port," in two seconds or 
but a few seconds after he saw the green 
light without the glass; that the wheelsman 
answered his order, and that, a minute or 
a minute and a half afterwards, the vessels 
struck; that he should judge the propeller 
had swung from two to three points before 
she was struck; that the schooner struck the 
propeller on her port bow, about twenty or 
twenty-two feet from her stem, and at an 
angle of about five points between the sterns 
of the two vessels, as near as he could judge; 
that the lookout had been on duty all night 
and had gone aft, about five minutes before 
the collision, and was then aft; that, while 
he was aft. the witness and his second mate 
were on the promenade deck; that he did 
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not think there was time, after the red light 
was shut out and the green light appeared, 
to stop and reverse his engine; and that, 
when the schooner was four or five lengths 
from the propeller, he sung out to the schoon- 
er to put his helm hard up (to the starboard). 
The testimony of the master of the schoon- 
er (who was also part owner) showed that 
she was one hundred feet in length; that 
the collision occurred about half past two 
o'clock and that he had not left the deck that 
night; that he made the light of the propeller 
about twenty minutes before the collision, 
and from half a point to a point on the 
schooner's starboard bow; that he then took 
it to be a green light; that the schooner's 
course was then west by south, but that he 
immediately changed her course to west south 
west, and that she was kept steady on that 
course until just before the collision; that 
immediately after giving the order to change 
her course to west south west, he observed 
that the propeller's light was from a point 
and a half to two points off his starboard 
bow; that the schooner went on steady on 
her course of west south west, and the" pro- 
peller's light opened more on his starboard 
bow; that ten minutes before the collision 
the man who had been on the lookout was 
sent aft, to assist at the wheel and keep the 
schooner steady, the wind being puffy; that 
he (the master) remained between the fore- 
. rigging and the foremast, and that the 
•greatest distance the light bore on his star- 
board bow was about four points; that, 
when that was the bearing of the light, he 
observed a change in the propeller's course, 
and got a dim sight of her red light; that 
he had not before seen either of her colored 
lights; that after seeing the red light, and 
at the same time, came the call from the 
propeller to put his wheel hard up, and he 
sung out to the men at the wheel, "hard up," 
and got a response from both of them; but 
before there was time to get the wheel more 
than half up, the vessels struck at about a 
right angle. 

Geo. B. Hibbard, for libellants. 
Albertus Perry, for claimants. 

HALL, District Judge. Upon the pleadings 
and proofs, it is entirely clear that the colli- 
sion was caused by gross negligence, or 
grosser unskillfulne^s; but it is not entirely 
certain whether it was caused by a fault or 
faults imputable to only one of the vessels, 
or whether both vessels were in fault. It 
is, however, certain, that neither of the ves- 
sels had a proper lookout, at the time when 
the services of a competent and faithful 
lookout would have be»-n of the most essen- 
tial service in preventing the collision; and 
it is, therefore, most likely that both were in 
fault 

The absence of a proper lookout, and the 
want of careful attention to his duties, on 
the part of the officer of the deck, of each 
. 9FED.GAS. — 29 



of the vessels, may sufficiently account foo 
the absence of any testimony showing what 
particular fault or faults should be deemed 
the more immediate and real cause of the 
collision; and these circumstances may well 
be considered as the remote, if not the proxi- 
mate, causes of the disaster. 

The evidence in the case is, in most re- 
spects, unreliable and unsatisfactory; and 
there is not only much conflicting testimony, 
but it is also quite difficult, if not impossible, 
to reconcile many of the statements of the 
witnesses, on either side, with some of the 
admitted facts of the case. 

As examples of the difficulty just alluded to, 
it may be useful to refer to the testimony of 
the master of each of the colliding vessels, in 
respect to their relative position, at the time 
each observed the change in the course of the 
other vessel;— to which change he attributes 
the collision. It should, first, be remarked, 
that the vessels were running in nearly oppo- 
site directions— there being but a single point 
between the lines of their respective courses— 
and that the speed of the propeller was about 
eight miles, and that of the schooner about 
nine miles, an hour. The testimony of the 
master of the propeller tends to show that 
the change of the schooner's course was made 
when she was about eighty rods distant, 
and from two to two and a half points off 
the propeller's port bow. Now, if this is 
correct, the schooner— fixing her position at 
two and one-fourth points on? the propeller's 
bow— was more than thirty rods to the north- 
ward of the line of the propeller's course, and 
only about seventy-four rods to the east- 
ward, and it is incredible that the schooner 
could have changed her course, as stated, 
and have reached and struck the propeller, 
except by a well-directed and persistent ef- 
fort to follow the propeller, and produce a 
collision. On the other hand, the testimony 
of the master of the schooner tends to show, 
that the change of course made by the pro- 
peller, was made four or five minutes before 
the collision, and when she was four points 
off his starboard bow— a statement more in- 
credible than that of the master of the steam- 
er, as the bearing was more off the bow, and 
the schooner's speed exceeded that of the pro- 
peller;— especially, as the propeller's wheel 
was ported at the time of the change, and 
the testimony of the master of the schooner 
is, that the course of his own vessel was 
not changed, until it was changed under a 
hail from the propeller; and as the position 
of the claimant is, that it was not changed 
until it was apparently necessary, to lessen 
the chances, or diminish the force of the 
collision, which, as the event proved, it was. 
then too late to avert In truth, this case 
is one in which no very satisfactory conclu- 
sion in regard to the material questions of 
fact, controverted at the hearing, can be 
reached; but, unless several witnesses have 
been guilty of deliberate perjury, it must be 
conceded, (notwithstanding there is test!- 
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mony from other witnesses which would lead 
to a different conclusion,) that each vessel 
exhibited her proper signal lights; and, that 
such lights might have been seen at a dis- 
tance of more than two, if not more than 
three, miles, on the night of the collision. 
It is, therefore, clear that the collision was 
caused by negligence or fault in the manage- 
ment of these vessels, or of one of them. 

Upon the whole evidence, it is clear, that the 
propeller was in fault, because she had no 
competent lookout stationed and kept on duty, 
during the time when the services of a look- 
out were most essential, for the purpose of 
preventing the collision which occurred. It 
is quite certain that, with a proper lookout, 
and a competent officer of the deck, in the 
best position to secure prompt action on the 
part of the engineer and wheelsman, the col- 
lision might have been avoided. The officer 
of the deck was at a distance from the point 
where he should have been, to communicate 
instant orders to his engineer; and the con- 
sequence was, that no orders to stop the en- 
gine were given. This should have been 
done, and the omission must be considered as 
a fault which may have contributed to the 
collision. 

It is clearly shown that the schooner was 
in fault, in not having a competent lookout 
stationed and kept in the faithful discharge 
of that duty. The failure to observe the col- 
ored lights of the propeller shows that no 
sufficient lookout was kept by any one; and 
the master, knowing that the lookout had been 
sent aft, did not .use ordinary care in the dis- 
charge of his duty as officer of the deck. The 
negligence thus distinctly proved, the testi- 
mony on the part of the libellants, and other 
circumstances, create grave doubts in regard 
to the correctness of the statements in respect 
to the steady and continued course of the 
schooner; and these doubts are much in- 
creased by the difficulty of accounting for the 
collision, upon the case made by the claimants 
—assuming a change of course, on the part of 
the propeller, when her light was four points 
off the starboard bow of the schooner. 

Besides the faults which have been already 
imputed to the propeller and schooner, it is 
now quite certain that, if the propeller had 
put her helm hard-a-starboard, when it was 
put hard-a-port, there would have been no 
collision, if the schooner's course and change 
of helm were such as appears from the testi- 
mony ; and if the propeller's course and 
change were those stated by her master, it 
is also quite clear that there would have been 
no collision, if the schooner's helm had been 
put hard-a-port, when it was put hard-a-star- 
board, or even if the schooner's course had 
remained unchanged. The change of course 
was, doubtless, made by both vessels, very 
near the same time, and each must have 
swung about three and a half or four points 
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—or one somewhat more, and the other about 
as much less, than that— in order to strike 
at the angle they did actually strike, as es- 
tablished by the pleadings and evidence. In- 
deed, the testimony of the master of the 
propeller even indicates a greater change 
than that, or nine or ten points of change, 
to be divided between the two vessels. 

The change made by the schooner, under 
the hail made by the master of the pro- 
peller, cannot be a fault chargeable to the 
schooner; and my experience ,in collision 
trials has satisfied me that a master who as- 
sumes to take command of an approaching 
vessel, with which his own is likely to come 
in collision, generally acts unwisely. The 
master of a steam vessel is rarely called upon 
to direct a change of helm on an approach- 
ing sailing vessel, unless his own negligence 
has previously brought the two vessels into 
imminent danger of collision. 

From the best consideration I have been 
able to give the case, it must be considered 
one of mutual fault, and the damage to both 
vessels must be aggregated, and then equally 
apportioned; and no costs will be allowed 
to either party, as against the other. 
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FORMAN v. CAMPBELL. 

[9 Ben. 472.] i 

District Court, E. D. New York. April, 1878. 

Bankruptcy — Faijxbb of A&»t/r* — Shccutrv for 
Costs. 
An assignee in bankruptcy who is prosecuting 
an expensive litigation, and is without funds 
belonging to the estate, may be required to fur- 
nish security for the costs. 

[This was a suit by James Forman, as- 
signee, against Felix Campbell.] 

C. F. Dickinson, for plainua. 
A. X Perry, for defendant 

BENEDICT, District Judge. The power 
to stay proceedings till security for costs 
shall be filed, is a power inherent in every 
court, and may be exercised independently 
of any statute. Swift v. Collins, 1 Denio, 
G59; People v. Oneida Common Pleas, 18 
Wend. G52. 

This power may properly be exercised in 
a case like this, where an assignee in bank 
ruptcy, who is substantially without funds 
belonging* to the estate, is prosecuting an ex- 
pensive litigation. He may well call upon 
the creditors who are to reap the benefit of 
the litigation if it succeed to furnish him 
security to pay the costs of the litigation ; f 
it should fail. 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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FORMAN et al. v. MILLER et al. 

[5 McLean, 218.] i 

Circuit Court, D. Ohio. April Term, 1S5L 

Contracts— Degkee op Cake and Skill Re- 
quired in Performance— Damages. 

1. Persons undertaking to pack pork, are 
bound to exercise all the skill and care which 
the business requires. 

2. And if any part of the pork packed prove 
to be unsound, the jury will ascertain whether 
the unsoundness was attributable to the manner 
in which it was put up. 

3. The damages sustained by the plaintiffs, 
for whom the work was done, may be ascer- 
tained by comparing the sales of the unsound ar- 
ticle, with the market price for a good article. 

[This was a proceeding by Thomas S. 
Forman and others against E. J. Miller and 
others.] 

Mr. Chase, for plaintiffs. 
Mr. Fox, for defendants. 

OPINION OF THE COURT. This suit is 
brought on a contract made between the par- 
ties, in which the defendants agreed to cut 
bogs enough to make fifteen thousand 
pounds of prime and mess pork. The dec- 
laration charges that the pork was badly put 
up, that many of the barrels were injured, 
and several of them fell short of the weight, 
and damage was claimed for meat not ac- 
counted for. The price for packing per bar- 
rel, and finding the salt, was fixed at one 
dollar and seventy cents; for selling shoul- 
ders per bnndred pounds, sixteen cents; for 
selling hams, heads, and offal, two and a 
balf per cent. Hams to be sold at four and 
one-half cents per ponnd, and lard at six and 
one-fourth cents. Rendering lard at thirty- 
three and one-third cents per one hundred 
pounds. And the defendants agree to give 
sixteen cents for each bog's head that may 
not be wanted in making prime pork. Six 
thousand shoulders were to be delivered to 
Holmes & Co., of Pittsburgh, they paying 
for the same $2.70 per hundred pounds. 
Plaintiff agreed to furnish the cash to make 
purchases. Defendants only to pack the 
number of barrels which the hogs purchased 
should fill. 

It seems from a settlement that the num- 
ber of barrels purchased amounted to twelve 
hundred and eighty-six. And the account 
was balanced. From the evidence it ap- 
peared that four hundred and seventy-three 
barrels were injured. And the court in- 
structed the jury to inquire into the extent 
-of the damages sustained by reason of any 
want of skill or care of defendants in pack- 
ing the pork. The plaintiff's partner was 
present occasionally and witnessed the prog- 
ress of the packing, and seemed to be well 
■satisfied. And there is some evidence con- 
ducing to show that the plaintiff took the 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



responsibility of directing in what manner 
the pork should be put up. So far as this 
evidence may go, the jury will consider it. 
If the plaintiffs changed the ordinary mode 
of packing, thus far the defendants are not 
answerable for damages. But, it is to be 
presumed that the plaintiffs relied on the 
skill and knowledge of the defendants in the 
business of packing pork. 

The pork was packed, it appears, for the 
New Orleans market. Several barrels were 
sold at Cincinnati as bad pork. About 
fourteen thousand two hundred and thirteen 
pounds were sold. - The defendants sent 
down to Louisville, as the proceeds of the un- 
sound barrels, one hundred and ninety-nine 
dollars. The shipments were "made on the 
order of the plaintiffs. The above sums the 
plaintiffs refused to receive. Twenty-six 
barrels were claimed as not accounted for. 
This was ascertained from the amount of 
pork purchased, and the amount packed. 

The jury were instructed they should as- 
certain the damages suffered oy the plain- 
tiffs from the sale of the unsound pork at 
Cincinnati, comparing it with the price of 
good pork at the same market The sales 
of the pork at New Orleans to be compared 
in the same manner with the marketable 
price of a sound article. This will enable 
the jury to come to a satisfactory conclusion 
as to whether the pork was well put up at 
Cincinnati, that being the place of delivery, 
as to the injury, if any, the plaintiffs sus- 
tained. And if it shall appear that the loss 
was caused by a want of skill or care, or 
both, by the defendants, the plaintiffs will 
be entitled to the market price of good pork 
at Cincinnati, where the plaintiffs received 
the pork. 

The defendants made no other contract 
than that the pork should be well put up, 
and it will be for the jury to say whether 
there was anything in the season, or in the 
transportation of it to New Orleans, which 
could have injured it, had it been well 
packed. In holding themselves out to the 
public as pork packers, the defendants were 
bound to use the skill in the business which 
such a business requires. 

The jury found for the plaintiffs $27o6.G3. 

At a subsequent day a motion for new trial 
was made by the defendants' counsel, and 
strenuously urged. The ground was, that 
the jury had rendered a higher verdict than 
the facts authorized. It was argued that 
the season was very unfavorable, and that 
a great deal of the pork packed at Cincinnati 
and elsewhere spoiled. That it was impos- 
sible to expel the animal heat from the 
meat, before it was necessary to salt it to 
prevent it from spoiling. That the jury had 
misapprehended the facts, as, if they had 
found for the plaintiffs' at all, they could 
not have assessed the damages at the sum 
returned in their verdict On the other side, 
the plaintiffs' counsel contended that the 
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damages should, or at least, they might have 
been higher. That they must have omitted 
some of the items claimed. And this was 
attempted to be demonstrated by the items 
of damages claimed, showing the price of the 
pork sold as unsound, and comparing it with 
the price for which a sound article sold at 
Cincinnati. 

BY THE COUKT. There is no particular 
complaint as to the charge of the court Spe- 
cific charges were asked, and the court gave 
general instructions to the jury, embracing 
the points on which instruction was asked. 
This is a better mode, as the jury will see 
the views of the evidence applying to the 
case in connection with the law. The charge 
being delivered, no exception was taken to 
any pari of it, nor was it intimated that any 
one of the points in the instruction prayed, 
had been omitted. This was necessary, it 
there was any objection to the instruction, 
as the court, by having its attention directed 
to the particular point noted, might correct 
or modify the instruction. Not long since, in 
a similar case, the court permitted an excep- 
tion to be taken which had not been made 
when the charge was given; and although 
the decision of this court was affirmed in 
the supreme court, yet it subjected the plain- 
tiff to delay and expense. Being convinced 
that an error in law is a matter of strict 
right, I determined that a strict practice, in 
justice, was required; and, consequently, 
where the matter of exception is not noted 
during the trial, a bill of exceptions will not 
be allowed afterwards. 

In regard to the verdict of the jury in this 
case, if the verdict had been for a less sum, 
the court would not have set it aside for that 
cause. The jury were instructed that if 
they should find the defendants had been 
negligent in putting up the pork, the damage 
to the plaintiffs would be, the difference in 
the Cincinnati market between sound arti- 
cles and those which were sold in that mar- 
ket as unsound. And that the pork shipped 
to New Orleans could only be examined at 
that port to ascertain its true condition when 
it was delivered at Cincinnati. That rhG 
Cincinnati market afforded the datum for an 
estimation of the damages. 

After a deliberate revision of the evidence, 
the charge of the court, and the verdict, we 
are not brought to the conclusion that the 
verdict of the jury is against evidence. The 
weather was, undoubtedly, very unfavorable 
for pork packing the season this pork was 
packed; but the experience and skill of the 
defendants as packers were relied upon, and 
they should have acted under a knowledge 
of such a responsibility. Under such circum- 
stances, the skill of the defendants is spe- 
cially required. They should have declined 
killing the hogs, if they did not believe the 
pork could be saved. After this advice, had 
the plaintiffs directed them to kill and pack 
the pork, they would have been exonerated 





from any liability, had they put up the pork 
as carefully and skilfully as could be done 
by persons acquainted with the business. 
We do not feel ourselves authorized to set 
aside the verdict; the motion for a new 
trial is, therefore, overruled, and judgment 
on the verdict 
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FORMAN v. PEASLEE. 

[21 Law Rep. 273.] 

Circuit Court, D. New Hampshire. May Term* 
1857. 

Customs Duties —"Period op Exportation" — 

Cost of Local Transportation before 

Export — Appraisement. 

1- The plaintiff entered into a contract with 
T. & Co. for the transportation of iron from 
Wales to the United States, in pursuance of 
which, T. & Co. employed coasting vessels to 
bring it from Wales to Liverpool, where it was 
transshipped on board their packets for Bos- 
ton. Held, that the "period of exportation" at 
which the market value was to be ascertained, 
under the act of 1851, was the time when the 
goods left Liverpool for the United States. 
Gant v. Peaslee [Case No. 5,212] distinguished. 

[Cited in Gibb v. Washington, Case No. 5,- 
380.] 

2. The cost of transportation from Wales to 
Liverpool is not a dutiable charge which can 
be added to the market price. 

[Cited in Tomes v. Redfield, Case No. 14,085.] 

3. By the act of March 3. 1851 (9 Stat. G29), 
all goods subject to an ad valorem duty are to- 
be appraised at the period of exportation, and 
this includes goods obtained otherwise than 
by purchase. 

4. The 17th section of the act of 1S42 (5 Stat. 
564) must, since the passage of the act of 1851, 
be held to point out the mode and consequences 
of all appraisements of imports, whether pro- 
cured by purchase or not. 

[At law. Suit by W. H. Forman against 
Charles H. Peaslee.] 

Choate & Griswold, for plaintiff. 
Mr. Hallett, Dist. Atty., contra. 

CURTIS, Circuit Justice. This is an ac- 
tion against the collector of the port of Bos- 
ton and Charlestown, to recover back mon- 
eys paid under protest for duties on an im- 
portation of railroad iron, manufactured by 
the plaintiff in England, and exported by 
him to this country, to be sold here on his 
account It appears that the plaintiff made 
a contract with Train & Co., who had a line 
of packet ships plying between Liverpool 
and Boston, to transport this iron from 
Wales, where it was manufactured, to Bos- 
ton, at a freight of twenty-two shillings and 
sixpence per ton. Train & Co. employed 
coasting vessels to take it on board at the- 
ports of Newport and Cardiff, in Wales, and 
bring it to Liverpool, where it was laden on 
board their packet ships and brought to Bos- 
ton. In appraising the iron, the appraisers 
fixed its market value at the time of its de- 
parture from Liverpool. The plaintiff in- 
sisted it should be at the time of his depar- 
ture from Newport and Cardiff; and protest- 
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ed for this cause against the payment of the 
duties exacted by the collector. The act of 
March 3, 1S51, § 1 (9 Stat 629), requires the 
Appraisers to ascertain the market value of 
the import, "at the period of the exportation 
to the United States." The natural mean- 
ing of the words "period of exportation," is 
termination of exportation. The period of 
exportation is that point of time when the 
act of exportation is complete. The subject 
matter of the* statute is the appraisal of 
goods exported from a foreign country and 
imported into the United States. So that 
the inquiry in this case is, at what point of 
time was the act of exportation of this mer- 
chandise from the foreign country, England, 
complete? My opinion is, when it left Liv- 
erpool. Its transportation coastwise from 
one English port to another was not an ex- 
portation from England. Until the vessels 
of Train & Co. having it on board were 
cleared and sailed from Liverpool, there was 
no completed act of exportation. Until that 
time the property was under the control of 
the British government, whose order could 
have arrested and detained it within that 
country, and whose control over it would 
have been unaffected by the fact that it had 
been brought from Cardiff and Newport for 
the purpose of being sent to the United 
States. 

The plaintiff's counsel relied on the case 
of Barrett v. Stockton & B. By. Co., reported 
in 2 Man. & G. 134, and on error in 3 Man. 
& G. 956, and 11 Clark & F. 590. But that 
case tends to support the construction which 
1 place on the act of congress. It is true it 
was decided in all the courts that under the 
act of parliament then in question, exporta- 
tion might mean simply carrying out of a 
port; and as between the public and a cor- 
poration claiifiing a toll, and upon the spe- 
cial provisions of that act, it was held it did 
mean so. But it was admitted that its more 
usual sense was a more restricted sense, and 
covered only cases where property was not 
merely sent out of one port to another of the 
same kingdom, but carried to a foreign 
country. And that such is the meaning of 
the word "exportation" in this act of con- 
gress can admit of no doubt, for it can have 
no reference to transportation from one port 
to another of the same country; its lan- 
guage and its object and its subject matter 
all confine the exportation here spoken of to 
an exportation from some foreign country 
to the United States. 

But it is further argued that the merchan- 
dise left Wales* for the United States, and 
under a bill of lading which showed that it 
was to come hither. The bill of lading, if 
it can be considered as but one, which I 
doubt, and the intent of the party in sending 
the property from Wales, cannot make the 
act of exportation from Great Britain com- 
plete on leaving Walesi when it was not so 
in fact 

It is further insisted that this case is like 



Gant v. Peaslee [supra]. But this is not so. 
Goods, the produce of Turkey, were export- 
ed from that country to the United States. 
On their way hither they were carried to 
England, and without being landed were 
transshipped. I held they were not import- 
ed into the United States from England. 
Their going to England and being trans- 
shipped there affected only the route and 
means of their transit after the act of ex- 
portation from Turkey had been completed. 
But here the fact that this merchandise 
went to Liverpool and was there trans- 
shipped, affected the mode and time of trans- 
it out of Great Britain, and prevented that 
from being complete until the merchandise 
left Liverpool. 

The next objection is that the collector 
added to the charges six shillings sterling 
per ton for the cost of transporting the prop- 
erty from Wales to Liverpool. I am of opin- 
ion this was illegal. There was no such 
charge in fact The plaintiff agreed with 
Train & Co. on a certain rate of freight from 
Wales to the United States. It does not ap- 
pear that he paid any more freight because 
Train & Co., instead of sending their ships 
to Newport and Cardiff, chose to bring the 
iron in other vessels to Liverpool. It ap- 
pears that the market price of railroad iron 
is always quoted, and was so taken by these 
appraisers, at so much per ton "free on 
board in Wales." So that from the nature 
of the trade no charges which precede the 
shipment are to be added to the market 
price. They are included in that price, and 
are borne by the seller. That marine 
freight, whether an import be brought di- 
rect from the country of exportation or via 
other ports and places, is not a dutiable 
charge, has been repeatedly held. Gant v. 
Peaslee [supra]; Millar v. Millar [Case No. 
9,546]. 

The next objection involves a question of 
much importance, and which is attended 
with no little difficulty. It is, whether these 
goods, having been procured otherwise than 
by purchase, were rightly appraised by pur- 
suing the course marked out by the 17th sec- 
tion of the tariff act of 1842 (5 Stat. 564), as 
amended by the act of March 3, 1851 (9 Stat. 
629), or whether it was necessary to con- 
form to the act of March 1, 1S23 (3 Stat 
729). This question affects— First, the point 
of time at which the value should be ascer- 
tained; second, the persons by whom the 
appraisement should be made; third, the 
consequence of the appraisement as respects 
the additional duty by way of penalty. 

As to the first of these, it is insisted by the 
plaintiff, that as these goods were procured 
otherwise than by purchase, their actual 
value at the time and place when procured, 
and not their market value at the period of 
their exportation, should have been ascer- 
tained, pursuant to the fifth section of the 
act of 1823 (3 Stat 732). Independent of 
the §rst section of the act of March 3, 1S51 
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(9 Stat 629), this position would probably 
have been held to be correct But the lan- 
guage of that section is, "in all cases in 
which there is or shall be imposed any ad 
valorem rate of duty, &c, it shall be the 
duty of the collector, &c, to cause the actual 
market value or wholesale price thereof at 
the period of the exportation to the United 
States, in the principal markets of the coun- 
try from which the same shall have been 
imported into the United States, to be ap- 
praised, estimated, and ascertained." This 
language is broad enough to cover cases of 
imports procured otherwise than by pur- 
chase. It expressly embraces all cases of 
imports subject to an ad valorem rate of 
duty. And when it is added that this law is 
known to have been passed to change certain 
rules decided by the supreme court in Greely 
v. Thompson, 10 How. [51 U. S.] 225, and 
that that was a case of goods not purchased, 
there can be no doubt that congress intended 
to embrace such cases and change the rule 
of the act of 1823, and bring them all under 
one uniform rule as to the time in reference 
to which the value should be fixed. 

The second particular, viz., the persons by 
whom the appraisal is to be made, is at- 
tended with more difficulty. The sixteenth 
section of the act of 1823 required the presi- 
dent to appoint two appraisers for each port 
therein mentioned; and the eighteenth sec- 
tion provides for a reappraisement by two 
merchants chosen by the importer, together 
with the two government appraisers; and 
also, a further appeal to the secretary of the 
treasury. The 17th section of the act ot 
1842 (o Stat 564) points out the mode of pro- 
ceeding by the government appraisers, con- 
fers on them certain special powers to ena- 
ble them efficiently to discharge their duties, 
and gives an appeal to two merchants, to be 
chosen by the collector. This was the mode 
followed in the present case; and it is insist- 
ed that it was illegal, because this section 
applies only to the appraisement of goods 
purchased. It is said that in Greely v. 
Thompson [supra] the supreme court so 
viewed this section, and that this court fol- 
lowed this view in Barnard v. Morton [Case 
No. 1,005]. I think this is so. But in nei- 
ther of these cases was this point necessarily 
involved in the decision, nor does the ques- 
tion whether the seventeenth section of the 
act of 1S42 is restricted to cases of imports 
procured by purchase, appear to have been 
examined and carefully considered. Still, 1 
should follow what is said in Greely v. 
Thompson [supra] if I did not think the sub- 
sequent legislation, in the act of 1851, had a 
most material bearing on the question. I 
proceed, therefore, to examine it Therd 
can be no doubt that the sixteenth section ot 
the act of 1S42 applies only to goods pur- 
chased. It may be admitted, also, that the 
mode and means of appraisement provided 
for in the seventeenth section, had reference 
more immediately and prominently to the 



cases embraced in the sixteenth section. 
But the question is whether they extend to 
no other cases. The language is broad 
enough to include all cases of merchandise 
requiring an appraisal. "It shall be lawful 
for the appraisers, &c, to call before them 
and examine upon oath or affirmation any 
owner, importer, consignee, or other person, 
touching any matter or thing which they may 
deem material in ascertaining the true mar- 
ket value or wholesale price of any merchan- 
dise imported," &c. The subject of the ap- 
praisement is any merchandise imported. 
The purpose of the appraisement is to ascer- 
tain the actual market value; and by the 
act of 1823 (section 5) the actual value, which 
means the same thing, was to be ascer- 
tained. The mischief to be remedied was 
the same. No reason is perceived why it 
was not as necessary to give the appraisers 
these new powers in reference to importa- 
tions of goods manufactured or produced, as 
well as goods purchased by the importer. 
Indeed, where there was an actual purchase, 
there would seem to be less danger of under- 
valuation than where no actual transaction 
had occurred to fix the market value of the 
particular goods. Upon mature reflection 1 
should feel great difficulty in holding that 
this new and more efficient mode of apprais- 
al, which in terms is extended to any mer- 
chandise imported, was designed to include 
only goods purchased. And the act ot 
March 3, 1851, passed after the decision of 
Greely v. Thompson [supra] tends strongly, 
in my judgment, to show that the seven- 
teenth section of the act of 1S42 must now be 
construed to include all cases of appraise- 
ment It has already been stated that the 
first section of that act extends to and in- 
cludes goods procured otherwise than by 
purchase. The second section also applies 
to all cases of appraisement, and makes the 
certificate of one appraiser sufficient The 
third section provides for the appointment 
of general appraisers, who are to visit such 
ports as may be designated by the secretary 
of the treasury, to give aid and assistance so 
as to secure uniformity in the collection of 
the revenue; and it proceeds: "And wher- 
ever practicable, in cases of appeal from the 
decision of United States appraisers under the 
provisions of the seventeenth section of the 
act of 1842, the collector shall select one* 
discreet and experienced merchant to be as 
sociated with one of the appraisers to be ap- 
pointed under this act, who together shall 
appraise the goods in question; and if they 
shall disagree, the collector shall decide be- 
tween them; and the appraisement thus de- 
termined shall be final, and deemed and 
taken to be the true value of the said goods, 
and the duties shall be levied thereon accord- 
ingly, any act of congress to the contrary 
notwithstanding." Now it is, to say the 
least, highly improbable that congress would 
by the first and second sections of this act 
embrace all cases of importations calling for 
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an appraisement, and change the rules as 
to the time of valuation and the number of 
appraisers required in all, and yet, -when 
they came to these new and important pro- 
visions to secure uniformity of valuation, 
leave out of their operation all cases where 
goods were procured otherwise than by pur* 
chase. And yet they have done so if the 
seventeenth section of the act of 1S42 does 
not include those cases. For they extend 
the new provisions only to appeals which are 
claimed nnder that seventeenth section. In 
my judgment this has a very strong tendency 
to show that the seventeenth section was in- 
tended to embrace, and does embrace, all 
cases of appraisements of goods, however 
the same may have been procured. And as 
these acts are in pari materia, and each is 
to be construed by the aid of all the light 
which can be obtained from all the rest, 1 
shall hold, until otherwise instructed by the 
supreme court, that the seventeenth section 
of the act of 1842 points out the mode and 
the consequences of an appraisement of 
goods procured otherwise than by purchased 
And this determines the remaining question, 
whether any penalty was incurred when it 
was found that the appraised value exceeded 
the invoice value ten per centum. As the 
seventeenth section of the act of 1842, in my 
opinion, applies to the case, and as the pen* 
alty fixed by that section was the one exact 
ed, there was no error, save that the penalty 
was assessed on the charges; it was, in 
that particular, not warranted by law. The 
result is, that the plaintiff is entitled to re- 
cover l?ack the six shillings per ton added to 
the valuation as a charge, and such part ol 
the penalty as was assessed on the charges. 
For this, when computed, a verdict will be 
entered, as was agreed by the parties. 
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Case No. 4,942. 

FORREST v. HANSON, 

[1 Cranch, O. C. 12.] i 

Circuit Court, District of Columbia. June 
Term, 180L 

Attachment of Privilege. 

A clerk of this court is not entitled to sue by 
attachment of privilege. 

Action on the case for slander. 

The plaintiff [Uriah Forrest] being clerk of 
the court, had sued out an attachment of 
privilege, and now moved for a rule upon 
the defendant [Samuel Hanson] to plead on 
some day during the present term. 

It was contended, on the part of the plain- 
tiff, that the privileges of the officers of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



courts is a part of the law of Maryland, 
which, by the act of congress concerning the 
District of Columbia,— 27th February, 1801, § 
1 (2 Stat. 103),— was adopted as the law of 
this part of the District That the legisla- 
ture of Maryland had acknowledged the prin- 
ciple, by passing an act (1799, c. 29) re- 
straining the application of it in some cases. 
That, in Maryland, it is not a matter of 
favor, but of right, to rule the defendant 
to plead at the first term. The oldest writers 
consider it as part of the common law of 
England. 4 Bac. Abr. 215, 218, tit. "Privi- 
lege," B; 2 Inst 55, 551; 4 Inst 71; Bract 
99, 112. It is the privilege of the court, 
and not of the officer. It is founded on the 
same reason and principle as the privilege 
of witnesses, jurymen, &c, to be free from 
arrest 4 Bac. Abr. 222, 223. No court has 
power to issue a process not authorized by 
common, or statute law; the attachment of 
privilege is not authorized by statute law; 
it must therefore have issued as a common 
law process. Salk. 543, 544. In Maryland 
an attorney must be sued by bill of privi- 
lege; if he does not appear, he will be fore- 
judged; and then being no longer an attor- 
ney, a capias may issue against him. Brown 
v. Van Braam, 3 Dall. [3 U. S.] 344. The act 
of congress respecting the courts of the Unit- 
ed States authorizes them to make rules not 
repugnant to the laws and constitution of the 
United States. 

On the part of the defendant, it was said 
that the privilege of the officers of the courts 
at Westminster is no part of the common 
law. It depends altogether upon the usage 
and custom of the courts. It extends only 
to the court of king's bench, the common 
pleas, the exchequer, and court of chancery. 
It is not claimed by all courts of record, as 
such. The privilege of officers of the com- 
mon pleas must be certified to the king's 
bench, and that of the officers of the ex- 
chequer must be proved by the red book. 
17 Yin. Abr. 51S, 530, 531, tit "Chancery"; 
articles 12, 16, "Stannary Courts"; 4 Bac. Abr. 
219, 224; Id. "System of Pleading," 343, 34S. 
It is to be presumed that it was originally 
granted to certain courts only, by the orig- 
inal grant or charter by which the courts 
were erected. By the charter to Lord Balti- 
more, he was empowered to erect courts, 
and if the privilege is claimed by the courts 
in Maryland, it may be presumed to be claim- 
ed under the charter (section 7). See Act 
Assem. 1637; 2 Bich. Pr. Com. PI. 176, for 
the form of a plea of privilege. 

KILTY, Chief Judge. It is the unanimous 
opinion of the court that the rule should not 
be laid, and that the privilege is not to be 
allowed. The court consider that the privi- 
lege, as exercised by certain courts in Eng- 
land, does not depend on any principle of 
the common law, extending, generally, to all 
judicial bodies, but is in the nature of a par- 
ticular grant or charter to a certain court 
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The exercise of the privilege in the state of 
Maryland depends on the like principle, and 
flows from a grant or charter to the courts 
there. The adoption of the laws of Mary- 
land in this county, under the law hy which 
this court is established, does not give to the 
court the privileges which have been thus de- 
rived to the courts of Maryland, and there- 
fore they are not authorized or bound to ex- 
tend to their officers the benefits or disadvan- 
tages of the privilege contended for; and 
have not the power to extend it to the preju- 
dice of other persons. See 2 Hawk. P. C. 2, 
4,5. 

[NOTE. See Forrest v. Hanson, Case No. 
4,U43.] 

Case No. 4,943. 

* FORREST v. HANSON. 

[1 Cranch, C. C. 63.] i 

Circuit Court, District of Columbia. March 
Term, 1802. 

Slaxdek— Proof to Support Plea op Justifica- 
tion — Actionable "Words— "Swindler" 
—Instruction to Jurt— Costs. 

1. A plea of justification in slander, must be 
substantially proved. 

2. A breach of trust accompanied by false- 
hood does not amount to swindling, unless also 
accompanied by an intent to defraud. 

8. The court is not bound, at the request of 
either party, to instruct the Jury after they 
have retired to consider their verdict, unless the 
jurors themselves request such instruction. 

4. It is actionable to say of a director of a 
bank, that he is a swindler. 

5. In slander a verdict for one cent damages 
carries full costs. 

6. The statute of Glocester is, but St. 21 
Jac. I. c. 16, respecting costs, is not, in force in 
Maryland. 

Action on the case for words. The plain- 
tin 9 [Uriah Forrest] declares that being a 
director of the Bank of Columbia, the de- 
fendant [Samuel Hanson] on the 1st of June, 
1801, in a certain discourse had concerning 
the plaintiff, as one of the directors, &c, 
spoke the following false, scandalous, &c, 
words of him, as a director, &c, "General 
Forrest is a liar and a swindler, and I can 
prove him to be so. I, as cashier, say so 
of one of the directors, and I think one or 
the other of us ought to be turned out of 
the bank." The 2d count states also the 
words liar and swindler (with this innuen- 
do), meaning that the said Uriah Forrest 
had been guilty of falsehood, fraud, deceit, 
knavery, and dishonesty in his conduct, as 
one of the directors of the Bank of Columbia, 
whereby the plaintiff is injured in his good 
name, as one of the directors of the said 
bank, and his credit with the bank im- 
paired, and he has been in danger of being 
turned out of the bank, and of losing his 
office as director, &c. The defendant plead- 
ed in justification fourteen pleas, each plea 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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containing a separate fact or transaction, 
upon which issues were joined. In the trial 
of the cause, at September term, 1S01, the 
jury having retired to consider of their ver- 
dict, and before they had agreed, requested 
leave to return into court and ask the opin- 
ion of the court upon a question of law; 
whereupon, being brought into court, they 
asked whether they could- find a verdict for 
the defendant upon any one plea if all the 
facts stated in such plea should not have been 
proved to their satisfaction. 

THE COURT thereupon instructed them 
that the facts stated in such plea, must be 
substantially proved, and that where fraud 
was alleged in the plea, there fraud must be 
proved; and that where falsehood and de- 
ceit were alleged in the plea, there falsehood 
and deceit must be proved; to which opinion 
of the court and instruction the counsel for 
both parties assented. Whereupon the jury 
retired again, and not agreeing upon any 
verdict after being together some hours, 
THE COURT ordered the jury to be brought 
into court, and informed them that if they 
had any doubt upon matter of law they 
might inquire of the court Whereupon the 
jury asked the opinion of the court whether 
a breach of trust accompanied with false- 
hood amounted in law to swindling. To 
which THE COURT replied "No, unless ac- 
companied also with an intent to defraud/" 
The counsel for the defendant then movod 
the court (while the jury remained standing 
at the bar) to instruct the jury that if they 
find the facts stated in any one plea to be 
substantially true, they should find the issue 
upon that plea for the defendant, although 
such facts do not amount to the crime of 
swindling in its legal acceptation. 

But THE COURT refused so to instruct 
the jury. First, because they did not think 
themselves bound to instruct the jury, after 
having retired to their room unless the jury 
should request such instruction. And sec- 
ondly, because they conceived they had al- 
ready substantially instructed the jury to 
the same effect, in giving the instruction 
above stated. 

The jury found a verdict for the plaintiff, 
with one cent damages. 

The defendant moved, in arrest of judg- 
ment, because the words are not actionable; 
and also contended that the plaintiff was 
not entitled to full costs, because the verdict 
was for only one cent. 

Mr. Dennis, Mr. Gantt, and Mr. C. Lee, for 
plaintiff. 
Mr. Simms and Mr. Jones, for defendant 

1. For the defendant, it was contended 
that "swindler" is a word of uncertain mean- 
ing. It is not to be found in any dictionary. 
There is no statute against swindling. The 
term does not imply, in this country, any 
particular crime punishable by law. Words 
are not actionable in themselves unless they 
contain a charge of a crime for which the 
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plaintiff might be punished by law. 1 Com. 
Dig. 266, 267; Onslow v. Home, 3 Wils. 177. 
The act of 30 Geo. II. c. 24, respecting false 
pretences, is not in force in this country- 
The offences described in that act were not 
before cognizable by law; and the word 
"swindler" has been introduced since that 
statute, and is understood to indicate the 
offences created by it. 2d. As to costs. At 
the common law no costs were given. They 
were first given by the statute of Glocester. 
* The statute of James (21 Jac. I. c. 16, § 6) 
respecting costs in actions of slander, where 
the damages are assessed at less than forty 
shillings is in force in Maryland. Acts Md. 
17S5, c. S7, § 2. By the practice of the gen- 
eral court of Maryland, no costs are given 
when the sum recovered is not sufficient to 
support the jurisdiction. 

For the plaintiff, it was" said, 1st, that the 
words were actionable in themselves; 2d, 
that they were actionable by reason of thjeir 
being spoken of the plaintiff in his official 
character; 3d, that the statute of "Glocester 
was, and that of James not in force in Mary- 
land. The following authorities were cited: 
J' Anson v. Stuart, 1 Term It. 74S; Berryman 
v. Wise, 4 Term It. 366; [Respublica v. 
Teischer] 1 Ball. (1 IT. S.) 335-338; U. S. v. 
Ravara [Case No. 16,122] ; 4 Bac. Abr. 4S7, 
484, 485, 506; Hoyle v. Young, 1 Wash. [Va.] 
152; Rue v. Mitchel, 2 Dall. [2 U. S.] 58; 
4 Bac. Abr. 489; 1 Com. Dig. ISO; Herty's 
Laws Md. 1793, c. 30, § 12, p. 80; St 30 Geo. 
II. c. 24; Police of London, 105; Mesca's 
Case, 1 Dall. [1 U. S.] 74, 75; Esp. N. P. 
504; 6 Bac. Abr. 222, 223; St 33 Hen. VIII.; 
Charter Md. § 10; Act Md. 1763, c. 18; Id. 
17S5, c. S7, § 1; Id. 1713, c. 4, § 3; Id. 1763, 
c. 23, § 4; Id. 1771, c. 11, §§ 2-4; Entick, 
Diet tit "Swindler"; Bullock's Law of 
Costs, c. 1; 3 Bl. Comm. 400. 

At this term, THE COURT gave judg- 
ment for the plaintiff with full costs. 

Before KILTY, Chief Judge, and CRANCH 
.and MARSHALL, Circuit Judges. 

CRANCH, Circuit Judge. In this case, it 
is not necessary to consider whether the 
words would be actionable in themselves, if 
not spoken of a person who exercises an 
office of trust, because the plaintiff has 
grounded his action upon the speaking of 
the words respecting him in his official char- 
acter as a director of the bank, and the 
words are alleged to be spoken of his official 
conduct The question then is, whether 
these words, spoken of the official conduct 
of a person who holds an office of trust, are 
actionable? There is no doubt that words 
not actionable when spoken of a common 
person, may become actionable when spoken 
of an officer, and in relation to his official 
conduct The general rule is' laid down in 
4 Bac. Abr. 4S9. thus: "As all words spoken 
of any person who is in the enjoyment of an 
office of honor, profit or trust which import 
a charge of unfitness to discharge the duties 



of the same, must be prejudicial to such 
person; these have, and with good reason, 
been always held to be in themselves action- 
able; but wherever words, in themselves 
not actionable, become so by being spoken of 
a person in office, it must appear from the 
words themselves, or from the pleadings, 
that they were spoken in a colloquium con- 
cerning his office; for the very foundation of 
the action is its being a disgrace in office." 
If this is law, (and the whole course of au- 
thorities proves it to be so)— if the office of 
director of the Bank of Columbia is an office 
of trust; if the plaintiff was a director at 
the time of the speaking of the words; if 
the words import an unfitness to discharge 
the duties of that office; and if it appears, 
from the words themselves, or from the 
pleadings, that they were spoken in a col- 
loquium concerning that office, then it fol- 
lows as an irresistible consequence, that the 
words thus spoken are actionable, and judg- 
ment must be rendered for the plaintiff. 
This is the result of a comprehensive view 
of all the cases decided on the subject 

The next question is, whether the office of 
director of the Bank of Columbia is such 
an office of trust as is contemplated by the 
law? That it is an office of trust seems to 
be proved by the words of the act incor- 
porating the bank. By that act the direct- 
ors are intrusted with the power of "regu- 
lating the affairs of the bank— of choosing 
a president and a cashier— of determining 
upon the manner of doing business, and the 
rules and forms to be pursued— of appoint- 
ing and paying the various officers they may 
find necessary, and finally of disposing of 
the money and credit of the bank in the 
common course of banking, for the interest 
and benefit of the proprietors," &c, and by 
the 12th section any director who shall com- 
mit any fraud touching the money or prop- 
erty of the bank is liable to be prosecuted 
by indictment It appears, then, that the 
office of director is an office of high trust 
and responsibility. The cases in the books 
speak not only of words being actionable 
by reason of their being spoken of judges 
and the higher judicial officers and justices 
of the peace, but also of sheriffs, stewards 
of courts-leet, church-wardens (Style, 33S; 
Woodruff v. Weoley, Cart 1); town clerk 
(G-odb. 157, pi. 211; Yel. 142); a constable 
(Yel. 153); a deputy-clerk to an arch-dea- 
con's register (Reignald's Case, Cro. Car. 
563); and even a clerk to the Company of 
Merchant Tailors (Cro. Eliz. 3oS); and the 
steward of a private gentleman (Seaman v. 
Bigg, 3 Cro. Car. 480). Surely some of these 
offices are not more respectable, or of high- 
er trust or responsibility than that of a di- 
rector of a bank. In Sir Richard Green- 
field's Case, March, 82, pi. 135, it is said, 
"that it is not material what employment 
he hath under the king, if he may lose his 
employment or trust thereby." In the case 
of Woodruff v. Weoley, Cart 1, the action 
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was for words spoken of a church-warden. 
A colloquium was laid of the office. Bridg- 
man, C. J., said, "that to say he hath cheat- 
ed me, are words of passion; but if applied 
to a man in his office, the action will lie; and 
so it must be adjudged." In the case of 
Wright v. Moorhouse, Cro. Eliz. 358, words 
spoken of the clerk of the Merchant Tailors 
were held actionable on account of the 
office. In the case of Strode v. Homes, Style, 
338, words spoken of a church-warden were 
also held to be actionable on account of 
the office; and Rolle, C. X, said, "Officers 
which have no benefit by their offices have 
more need to be repaired, if they be scan- 
dalized in their execution of them; and here 
the scandal is a great loss to an honest 
man; and what other remedy can he have 
to repair himself, but by this action on the 
case?" The office of a director of a bank 
is clearly within the reason of the cases; 
and therefore is within the law. 

The next question is, do the words im- 
port an unfitness to discharge the duties of 
the office? Upon this point, I presume there 
can be no difference of sentiment. No man 
will say that a liar and a swindler is a fit 
person to be intrusted with the office of a 
director of a bank. In 1 Term R. 753, it is 
said to be formerly held that the word 
"swindling*' was in general use, and that 
the court could not say they were ignorant 
of it In the same case, Ashhurst, J., held 
it to imply crimes for which the person 
might be indicted; and Buller, J., said it 
contained as libellous a charge as can well 
be imagined. In Berryman v. Wise, 4 Term 
R. 366, there was no question but the word 
was actionable when applied to an attorney 
in his official character; and in the argu- 
ment of the present case, it seemed to be 
agreed that it was a word which had come 
into use since the statute of 30 Geo. II. c. 
24, and was generally understood to imply 
a charge of the crimes, or some of them, 
mentioned in that statute. One of the prin- 
cipal offences mentioned in that statute, and 
the one to which the term "swindling" seems 
to be most appropriately applied, is that of 
"knowingly and designedly, by false pre- 
tences, obtaining from any person money, 
goods, &c. with intent to cheat or defraud 
any person of the same." This offence is 
substantially and accurately the common 
law offence of cheating, which is described 
in 1 Hawk. P. 0. 343, to be "deceitful prac- 
tices, in defrauding, or endeavoring to de- 
fraud another of his known right, by means 
of some artful device, contrary to the plain 
rules of common honesty." To charge a 
man with swindling, seems, therefore, to be 
substantially to charge him with an offence 
for which he may be liable to a prosecution 
at common law. I have before observed 
that it is not necessary in this case to decide 
whether the words were actionable in them- 
selves, in the strict signification of the 
phrase, but I can have no doubt of their 



being actionable when applied to a man 
either in his professional or official charac- 
ter. No man in the least acquainted with 
the world, particularly with the commercial 
part of it, can say that he does not know 
the meaning of the word. Everybody 
knows that it implies a high degree of moral 
depravity, and that its essence is fraud. No 
one will say that it is not totally incompat- 
ible with that strict integrity of character 
which ought to be the first qualification of 
a director of a bank, and no one will say 
that it does not destroy all idea of fitness for 
the high trust of that office. 

The last question on this point is, whether 
it appears from the words themselves, or 
from the pleadings, that they were spoken 
in a colloquium concerning that office? To 
decide this question, it is only necessary to 
read the declaration. It states that the 
plaintiff was a director of the Bank of Co- 
lumbia, and as such had well demeaned him- 
self, &c.,» yet the defendant knowing, &c. 
but intending, &e. and to have the plaintiff 
turned out as a director, and to prevent him 
from having and obtaining credit at the 
bank, on the 1st of June, 1801, in certain 
discourse had concerning the plaintiff, as 
one of the directors of the said bank, spoke 
the following words: "General Forrest is a 
liar and a swindler, and I can prove him to 
be so; I, as cashier, say so of one of the 
directors, and I think one or the other of 
us ought to be turned out of the bank." 
From this it appears that there is not only 
an express colloquium laid of him as director, 
but it also appears clearly from the words 
themselves, that they were spoken of him in 
his official character. The fact, that the 
plaintiff was a director of the Bank of Colum- 
bia, is admitted by the pleadings and ver- 
dict Upon the question whether the plain- 
tiff shall recover his full costs, I have no 
' doubt The statute of Gloceste'r is the 
foundation of costs in Maryland. It seems 
to have been in force from the first settle- 
ment of the country, and gives costs in all 
cases where damages are recovered. The 
statute of 21 Jac. c. 16, does not appear to 
have been at any time practised upon in 
Maryland; and there seems to be good rea- 
son why it has not It was not applicable 
to the circumstances of this country. The 
intention of that statute was to prevent 
trifling actions of slander from being brought 
in the superior courts in England. It was 
never construed to extend to those courts 
whose jurisdiction was limited to actions of 
forty shillings value. 6 Vin. Abr. 530; Ld. 
Raym. 181, 1S2. Consequently the statute 
was of a local nature, and only applicable 
to the peculiar relative situation of the courts 
in England, and even there, if the action 
was carried up to the courts at Westminster 
Hall by habeas corpus or certiorari, and 
damages assessed under forty shillings, yet 
the plaintiff had his full costs. 6 Vin. Abr. 
356; Ld. Raym. 395; 1 Bac. Abr. 514; 7 
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Mod. 129; 4 Mod. 37S. The question made 
at the bar, whether that statute passed be- 
fore or after the first emigration of inhab- 
itants to Maryland, seems to me of little im- 
portance as to the present point For if it 
passed prior to that date, still it is not law 
by virtue of the declaration of rights in 
Maryland, unless it had by experience been 
found applicable to their circumstances, be- 
fore the year 1776. This experience could 
only be by practising upon it in courts of 
law. And if it was passed after the date 
of the first emigration to Maryland, it would 
still have no force here, unless it had been 
practised upon by courts of law or equity 
prior to the same year. So that it is not 
necessary to ascertain the precise time of 
the first emigration to Maryland. No case 
having been produced in which the statute 
of James has been practised upon in Mary- 
land, we cannot consider it as in force here; 
and if it is not, there is nothing to prevent 
the full operation of the statute of Glocester, 
which gives costs in all cases where dam- 
ages are recovered. The jurisdiction of this 
court is unlimited hy the amount of the 
claim, or of the verdict, in actions of slan- 
der; for although the court has decided that 
the justices of the peace 'have exclusive 
original jurisdiction in all cases where they 
have cognizance, yet the justices have no 
cognizance of actions of slander. For these 
reasons, I am clearly of opinion, that the 
plaintiff ought to have his judgment, with 
full costs. 
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FORRESTIER v. BORDMAN. 

[1 Story, 43; 2 Law Rep. 325; 1 Hunt, Mer. 
Mag. 506.] i 

Circuit Court, D. Massachusetts. Oct Term, 

1S39. 
Supercargo— Power and Authority — Saj^e op 
Cargo— Validity— Usage op Trade- 
Sale on Credit. 
1. A supercargo is not bound to observe the 
exact terms of his instructions, if thereby the 



i [Reported by William W. Story, Esq. 1 
Hunt, Mer. Mag. 5U0, contains only a con- 
densed report.] 



interests of the owner would be sacrificed or his 
objects frustrated. 

2. In cases of necessity or great urgency it 
is only necessary, that the supercargo should 
act bona fide and with reasonable discretion, in 
order to bind the owner. 

[Cited in Greenleaf v. Moody, 13 Allen, 367.] 

3. If the owner receive the proceeds of a 
sale by the supercargo without objection, it is 
a ratification of the sale. 

4. All sales but those by del credere commis- 
sion are at the risk of the shipper. 

5. The validity of a sale on credit depends up- 
on the usage of trade in the place, where the 
sale is made, and such usage is a question of* 
fact for a jury. 

6. Where the usage of trade allows discre- 
tionary sales on cash or credit a credit sale is 
at the risk of the shipper, unless some agree- 
ment can be shown restricting him to a cash 
sale. 

7. Where a commission merchant or factor- 
has sold goods upon credit, he is bound to ex- 
ercise due discretion in enforcing payment, and 
not to sue or put the owner to expense, unless 
there is reasonable ground to believe, that he 
will be benefited. 

[Cited in Greenleaf v. Moody, 13 Allen, 366.]: 

8. Where a commission merchant sells on 
credit to a person, who becomes insolvent, and 
does not give notice of that fact to the owner 
within a reasonable time, he is liable for all 
the damage the owner suffers in consequence- 
of not receiving such notice. 

This was an action of assumpsit brought 
by the plaintiff, a merchant of Batavia, to 
recover of the defendant, a merchant of 
Boston, $1637, the amount advanced by the 
plaintiff on a sale of flour made by him for 
the defendant on credit, the purchaser hav- 
ing become insolvent It appeared in evi- 
dence, that in the year 1S30, the defendant 
shipped in the Shylock, 1000 barrels of flour, 
and placed it in the keeping of Stephen H. 
Williams, as supercargo. The vessel sailed 
for Rio Janeiro, and 775 barrels of the flour 
were there sold. She then put into Monte 
Video, but the state of the market being 
very unfavorable, the supercargo concluded 
to carry the remaining portion to Batavia, 
He did so, and requested the plaintiff to sell 
it, and invest the proceeds, together with, 
the proceeds of that sold in South America,, 
for the benefit of the shipper. The market 
was glutted and the flour was somewhat 
damaged, but it was sold by the plaintiff 
to one Johannis, on a credit of six months, 
and the proceeds, deducting the interest, 
were invested in coffee, which was shipped, 
to the defendant and by him received. No 
guaranty commission was charged in the ac- 
count of sales, and Mr. Williams had no 
knowledge, that the flour was sold on a 
credit of six months, until after the sale was 
made. After the coffee had been shipped to 
the defendant, Johannis, to whom the flour 
was sold, became insolvent, and the plaintiff" 
not being able to obtain payment from him. 
for the flour, claimed in this action to recov- 
er of Bordman the amount of the advance. 

C. P. Curtis, for plaintiff, objected, that 
the defendant ought not to be permitted to 
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<leny the authority of Williams, the super- 
cargo, to make the sale at Bat ^ via. Wil- 
liams was admitted as a witness und >r 
•exception by the plaintiff; he was not com- 
petent to prove such a defence as this, with- 
out a release, which had not been given him. 
If this point is insisted on, Williams's testi- 
mony ought to be rejected entirely. The 
sale by Williams at Batavia was a justifia- 
ble act. He found, that he could not dispose 
•of the flour at Rio Janeiro, and went to Ba- 
tavia ? where he employed plaintiff to sell 
it and invest the proceeds in coffee, which 
the defendant received and appropriated 
to his own use without objection. This was 
a ratification by him, if any were needed. 
Story, Ag. 248, &c. In the nest place the 
defendant objects to the recovery by the 
plaintiff, because he sold the flour on credit. 
The flour was consigned to the plaintiff for 
sale in the usual manner, without specific 
instructions, and it is proved by the testi- 
mony in the case, that sales on credit are 
usual and customary at Batavia. The flour 
was damaged, the sale dull, and the pur- 
chaser was in good credit when he made the 
purchase. Williams was in the plaintiff's 
counting-room almost all the time, and might 
have inquired about the transaction, and de- 
cided in relation to it, but he did not; he left 
the whole to the plaintiff's discretion, and 
the plaintiff was justified by the usages of 
1he place in making the sale in the manner 
proved. Id. 60-220; Paley, Prin. & Ag. 212; 
r> Cow. 473. But, it is alleged by the de- 
fendant, that the plaintiff, by advancing the 
amount of the sale and investing it in mer- 
chandise consigned to the defendant, assum- 
ed the risk of collection at maturity; and 
that, if this was not so, yet by his neglect 
to notify the failure of the purchaser to the 
defendant, he made the debt his own, and 
so ought not now to recover the amount 
claimed. As to the first of these averments, 
the plaintiff replies, that his account of sales 
showed, that the sale was on six months' 
credit, and his account current contained no 
charge of a guaranty commission, which 
would have appeared there, if the plaintiff 
had assumed or guarantied the sale. The 
charge of "discount" was the rebate of in- 
terest on the amount of the sale, for six 
months, at nine per cent, per annum, which 
is the usual rate of interest at Batavia. This 
was for cashing the sales. Williams testi- 
fies, that Barrell, the plaintiff's clerk, told 
him the sale was guarantied to him; but 
Barrel! had no authority to make such a 
declaration for his employer; and the plain- 
tiff was not bound by it; and the documents 
(which are in Williams's own handwriting), 
namely, the account sales and account cur- 
rent show no such thing, but negatively 
prove the contrary. As to the other aver- 
ment of the defendant it is true, that a con- 
siderable time elapsed before the defendant 
had notice of the insolvency of the purchaser 
of his flour and of the plaintiff's reclama- 



tion on himself; and if defendant has sus- 
tained any loss through the plaintiff's neg- 
lect in this particular, he is entitled to a 
deduction to that extent. Story, Ag. 19G; 
Paley, Prin. & Ag. 39. The defendant, how- 
ever, received notice of the loss of the debt, 
and of the plaintiff's intention to call on .iim 
for reimbursement in May, 1833. He has 
received the plaintiff's money and has had 
the use of it ever since November, 1S30; and 
if he now pays it back, he will be just where 
he would have been, if the plaintiff, instead 
of advancing the amount of the sales of 
flour, had waited for the maturity of Jordan 
Johannis's note. The evidence shows clear- 
ly, that the plaintiff has done all that he 
could to collect the amount, and in fact suc- 
ceeded in getting something on account of it, 
for which he has given the defendant cred- 
it It is said by defendant, that the plaintiff 
settled his account and paid over the bal- 
ance, intending such payment to be final. 
That is the very question. We deny that 
such was the plaintiff's intent; his conduct 
shows the contrary; it shows only that he 
was willing to accommodate the defendant, 
by advancing the amount, but not that he 
intended to assume the ultimate response 
bility of the debt, without compensation. 
The plaintiff is entitled to a credit for the 
balance of his advance with interest 

S. Hubbard and Willard Phillips, for de- 
fendant 

This claim is a surprise upon the defend- 
ant It is the first one of the kind in the 
history of the East Indian trade, yet no one 
can doubt, that innumerable bad sales have 
been made by factors in the course of tMt 
trade. There are now outstanding debts .or 
sales in India to vast amounts, which would 
be equally good ground of reclamation by 
the factors there, against American and Eu- 
ropean consignors. In order to recover, the 
plaintiff must show, that a sale by the fac- 
tor, on credit, at the risk of the consignor, 
was previously authorized or subsequently 
ratified by the consignor. It is no violation 
of duty in the factor to sell on credit in any 
case, provided he pays over an amount, 
eqaul to the net proceeds, to his principal, 
and assumes the outstanding debt for the 
sales himself. This we contend the plain- 
tiff did in this case; and this we contend is 
generally done, where the sales are on cred- 
it in India, and there is no express explicit 
understanding between the principal and 
factor, that the outstanding debt is at the 
risk of the principal. Sales are usually 
made on credit in all places, where com- 
merce and civilization have made any prog- 
ress; but this credit is in many places gen- 
erally, and in individual cases in all places, 
a distinct concern between the factor and 
the vendee, and does not affect the consign- 
or. The naked fact, therefore, that sales 
are made on credit, to a greater or less ex- 
tent at any place, is no ground of presump- 
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tion, that the credit is at the risk of a dis- 
tant consignor. Whether it be at his risk 
must depend upon all the circumstances of 
the case, showing that the parties so under- 
stood it; for the general presumption is, 
that the consignor does not authorize any 
other than a cash sale. The burden is on 
the factor, to make out the authority for any 
other sale; whether by barter or on credit, 
at the consigner's risk. The naked fact of 
occasional or frequent sales on credit at any 
place does not make out such an authority, 
without, by testimony, carrying home to the 
consignors the risk of* the sales, and that in 
so public and notorious a manner, that the 
consignors may be affected by a notice of 
the usage, that such risk of the sales reaches 
them. In this trade, and in all the East In- 
dia trade, there is no proof of a single in- 
stance. We must look into the circumstan- 
ces of this particular case, then, to find such 
authority, if it exists. Story, Ag. 29S. The 
consignor is nine thousand miles off. It is 
his first and only transaction with the plain- 
tiff, and indeed in India. The parties are 
utter strangers to each other. The business 
was put into the plaintiff's hands by the su- 
percargo, with whom alone the plaintiff had 
any communication, direct or indirect, re- 
specting it. No promise or intimation was 
held out to the' plaintiff of any future busi- 
ness or intercourse. The vendee was an 
American merchant, utterly unknown to the 
consignor and the supercargo. The super- 
cargo was a young man on his first voyage, 
and a stranger to the plaintiff. 

Under the particular circumstances of this 
case we contend, that notice is irresistibly 
forced upon the plaintiff, that the consignor 
did not authorize or intend a sale on credit 
at his risk. It is shown, that the plaintiff 
himself supposed, that the credit was at his 
own risk, by his long delay to give the con- 
signor notice of his claim, or make any de- 
mand upon him, though the communication 
between Boston and Batavia is easy and 
frequent The case of the sale of the Jewel 
to the Emperor of Morocco, on credit, in 
which the agent was held to have given the 
credit at his own risk, does not by its circum- 
stances negative an authority to sell on cred- 
it at the risk of the principal more strongly 
than this. The instructions to the supercar- 
go, that he should take the proceeds of the 
sale of flour in South America to India, and 
there invest them in a return cargo, exclude 
any supposition, that a sale of the flour on 
credit in India, at the risk of the consignor, 
was authorized or intended, and these in- 
structions were shown to the plaintiff. The 
testimony shows distinctly, that the super- 
cargo did not authorize a sale on credit at 
the risk of the consignor, or at his own risk. 
He states distinctly, that he did not know of 
the sale being made, and that when the cir- 
cumstance of the sale being on credit was 
first brought to his knowledge in the ac- 
counts at Batavia, when he was just ready 
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to sail on his homeward voyage, he immedi- 
ately, on the spot, in the plaintiff's counting- 
room, told the plaintiff's clerk, and only rep- 
resentative there, and who acted for the 
plaintiff in settling the accounts, the plain- 
tiff being absent, that he, the supercargo, 
disclaimed for himself and his principal any 
sale on credit on hi$, or his principal's ac- 
count and risk, and was told by the clerk in 
reply, that the credit was entirely the affair 
of the consignee, and the sale was guaran- 
tied. The plain meaning of which was this: 
"Though we have put down the term of 
credit in this account of sales, yet it is only 
for the purpose of showing you, that we 
make a proper discount of interest, in ascer- 
taining the present cash value of the pro- 
ceeds of your consignment, in the settlement 
of our accounts; this circumstance does not 
affect your risk or responsibility, or the risk 
or responsibility of your principal. The sale 
is in effect by the very transaction guaran- 
tied." So the supercargo understood the 
transaction, and so, we contend, he was 
fully authorized to understand it The set- 
tlement of the account and payment of the 
precise balance, goes to the same conclusion. 
Oakley v. Crenshaw, 4 Cow. 250; Simpson 
v. Swan, 3 Camp. 291; Consequa v. Fanning, 
3* Johns. Ch. 587. 

The defendant has done nothing to ratify 
a sale on credit at his risk. He accepted the 
homeward shipment as the cash proceeds of 
the outward one, and as the accounts show 
it actually was. On the first notice of the 
claim, after so long a delay, he promptly re- 
pudiated the notion, that the credit was at 
his risk. 

In the course of the trial a letter, written 
by the plaintiff's agent to the defendant was 
called for by the plaintiff, in which some 
facts were stated, having a bearing upon the 
case, of which the letter itself was not com- 
petent evidence. The defendant objected to 
the introduction of the letter itself , contending 
that, if he admitted the facts, intended to be 
proved by the plaintiff by the introduction 
of the letter, the letter could not be called for, 
or at least, that in case of such a letter or 
paper, a copy of the parts only of which the 
letter was evidence, could be called for. 
THE COURT ruled, that the plaintiff had a 
right to introuuce the letter, the jury being 
instructed not to regard the parts, which 
were not evidence. 

STORY, Circuit Justice (summing up to the 
jury). The first point made at the bar is, 
that Williams, the supercargo, had no au- 
thority to carry the fiour to Batavia and to 
sell it there, under the terms of his instruc- 
tions. The voyage contemplated was to sev- 
eral ports of South America, where it was 
supposed, that the flour might and w r ould be 
sold, and from hence the vessel was to pro- 
ceed to India, for a return cargo. Certainly 
the instructions, in their terms, did not con- 
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template any other event than a sale of all 
the flour at some one or more of the South 
American ports. It turned out, however, 
that the flour could not all be sold at the 
South American ports, or at least not sold, 
unless at an enormous sacrifice. The parties 
had not looked for any such event What 
then was it the duty of the supercargo to do, 
in such a case of unexpected occurrence, not 
within the contemplation of the instructions? 
Was he to sacrifice the flour, or throw it 
overboard? No one pretends, that it was in- 
tended to be brought back again to the 
United States under any circumstances. It 
would probably have been spoiled and ruined 
on the return voyage, and come home utterly 
worthless. Now, I take it to be clear, that 
if by some sudden emergency, or superven- 
ing necessity, or other unexpected event, it 
becomes impossible for the supercargo to 
comply with the exact terms of his instruc- 
tions, or a literal compliance therewith would 
frustrate the objects of the owner, and 
amount to a total sacrifice of his interests, 
it becomes the duty of the supercargo, under 
such circumstances, to do the best he can, in 
the exercise of a sound discretion, to prevent 
a total loss to his owner; and if he acts 
bona fide, and exercises a reasonable discre- 
tion, his acts will bind the owner. He be- 
comes, in such a case, an agent from neces- 
sity for the owner. Suppose,* for example, 
that a cargo of a perishable nature is shipped 
on a voyage, and is to be carried to a particu- 
lar port of destination, and there sold, and 
the ship should in the course of the voyage 
meet with a storm, which should disable her, 
and she should go into a port of necessity 
to refit; and that the cargo should be found 
so much damaged, that the whole must per- 
ish before her arrival at the port of destina- 
tion; would not the supercargo have a right 
to sell it there, in order to prevent a total 
loss, although no such case was contemplated 
in his orders? Certainly he would have a 
right to sell; and indeed it would become his 
duty, under such circumstances, to sell. In 
truth, in all voyages of this sort, there is an 
implied authority to act for the interest and 
benefit of the owner in all cases of unfore- 
seen necessity and emergency, created by 
operation and intendment of law. I shall 
put it to the jury to say, therefore, whether 
the carrying the flour to Batavia, and selling 
it there, was not an act of necessity to pre- 
vent a total loss to the owner. If it was, 
then the supercargo was justified in directing 
the sale. 

But, in the present case, the flour was actu- 
ally sold and the proceeds thereof invested in 
coffee, which came home in the Shylock, and 
was received by the owner in Boston, with- 
out objection, with a full knowledge of all 
the circumstances, and sold on his own ac- 
count Now, I put it to the jury, whether 
this was not a complete ratification and con- 
firmation of the sale. If the owner did not 
mean to ratify the sale, it was his duty at 



that time to have made his objections. He 
made none; and I put it to the jury to say, 
whether, having received the coffee, he ought 
now, at this distance of time, to be permitted 
to say, that he never meant to ratify the sale. 
Are his acts reconcilable with any supposi- 
tion but that of an intentional ratification of 
the sale, even if unauthorized by necessity? 
Then, was the sale at Batavia a sale on 
credit at the risk of Forrestier, or of the de- 
fendant? We see, that no del credere or 
guaranty commission was in fact charged by 
Forrestier; and, therefore, it is not to bo 
presumed, that the sale was at his sole risk, 
unless the other circumstances warrant the 
presumption, that it was so understood and 
intended between the supercargo and For- 
restier. 

And here the first point, which meets us, 
is, whether a sale on credit by Forrestier 
was authorized. That depends upon the us- 
age of trade at Batavia. If it is the usage 
of trade there to sell for cash or upon cred- 
it, according to the discretion of the factor 
or commission merchant employed in the 
biisiness, and the factor or merchant does 
sell upon credit, in the exercise of his discre- 
tion, then I take it, that the owner is bound 
by the sale, and the sale is at his risk, un- 
less he can show, that there was some re- 
striction imposed by hims'elf, or by the 
supercargo, requiring a sale for cash. In 
every sale on credit justified by the usage 
of the trade, the sale is at the risk of the 
owner, and not of the factor, unless the lat- 
ter receives a guaranty commission, or the 
agreement of the parties, or the usage of the 
trade, makes the sale at the risk of the factor, 
or the risk is voluntarily taken by him. 
Now, in the present case, it seems to me. 
that the evidence clearly shows, that a sale 
upon credit is justified by the usage of trade 
at Batavia. But that I shall leave as a mat- 
ter of fact for the jury to decide. The evi- 
dence seems also to establish, that sales on 
credit in this trade, like sales on credit in 
our home trade, are ordinarily at the risk of 
the owner. At least there is no determinate 
evidence, (as I understand it) showing a 
contrary usage. But that I shall also leave 
for the consideration of the jury. Then, 
was any restriction imposed upon the factor 
in this case as to selling upon credit? No 
express restriction is pretended. The super- 
cargo does not pretend to have given any. 
All he says is, that he directed Forrestier to 
sell and to hold the proceeds subject to his 
orders, to be invested, as he should direct. 
He does not pretend, that he directed the 
sale to be for cash only. Now, certainly, if 
the usage at the port was to sell for cash or 
credit at the discretion of the factor, and he 
received orders to sell generally, he might 
fairly presume, that he was authorized to 
sell either for cash or credit, as would be 
most for the benefit of his employer. The 
flour was damaged. It might bring more 
upon a credit than upon a cash sale; and 
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thus a credit sale, although the proceeds 
were to be invested in a return cargo, might 
by a discount or advance pro tanto, be more 
for the benefit of the owner, than a cash sale. 
The question, therefore, for the jury to de- 
cide is, whether Forrestier did, by a sale on 
credit, violate his orders, or act contrary to 
his duty, so as to make that sale at his own 
risk. 

It is said, that as the supercargo was in 
the port at the time, Forrestier ought to have 
consulted him, before he sold on credit. But 
why should he do so, if he had no knowledge, 
that the supercargo wished a sale for cash, 
or wished to be consulted before a sale on 
credit? The supercargo was a very young 
man, utterly unacquainted with the trade; 
and this was his first voyage. It will be for 
the jury to say, under such circumstances, 
whether it was the duty of Forrestier to 
consult him before the sale on credit, or 
not There is no usage of trade shown, 
which requires such a consultation. Then 
it is said, that the form and language of 
the account of sales show, that Forrestier 
took the note of Johannis to himself, and 
that the whole transaction was thus closed 
and settled. Now, this is a matter to be 
judged of by the jury. Does the language 
of the account import on its face, that the 
sale was at the risk of the shipper, and that 
he took the note to himself, advancing cash 
for the amount, deducting the discount for 
the time the credit was to run? If the lan- 
guage is equivocal, it is open to construc- 
tion and interpretation from the known us- 
age of merchants. Ordinarily, in the home 
trade of the United States, most, if not all 
the witnesses (as far as I recollect) say, that 
the like words and statements of account 
would not import, that the cargo was at the 
risk of the factor; but that it was at the risk 
of the owner. However, this is a point, upon 
which the jury must judge for themselves. 
Then come the statements of Mr. Barrell, 
the clerk of Forrestier, made to the super- 
cargo, and to which the latter has testified. 
I admitted the evidence, but with some 
hesitation, and thought it proper to be sub- 
mitted for the consideration of the jury. 
Now, as Forrestier was not present, unless 
Barrell had authority in this case, or in cases 
of this sort, to act and speak, and interpret 
for Forrestier, his declarations will not bind 
the latter. The first point, therefore, to be 
established is, whether Barrell had such au- 
thority. If the jury think he had not, then 
his declarations are of no importance in the 
cause. If Barrell had such authority, then 
the jury will consider all the circumstances, 
and decide, what credit ought to be given to 
those declarations compared with the other 
facts and circumstances of the case. If the 
jury are of opinion, that Barrell was author- 
ized to speak for Forrestier in the premises, 
and they believe, that there is no mistake 
or misrecollection of the supercargo at this 
distance of time, (and he has certainly tes- 
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tified with great candor and fairness,) then 
it seems to me, that the evidence does show 
very strongly, if not conclusively, that For- 
restier took the risk to himself of the sale 
on credit; and the present action is not main- 
tainable. It is most unfortunate, that when 
the supercargo was, as he says, surprised at 
the sale on credit, which <jia no t come to his 
knowledge until the day before he sailed on 
the return voyage, that he did not speak to 
Forrestier on the subject. If he had, the 
difficulty would probably have vanished; or 
at least, a full explanation could have been 
made. The supercargo seems to have acted 
under a strange delusion, that Barrell was a 
partner in the house. This was an entire 
mistake. 

The next point in the case, (supposing the 
case to be otherwise with the plaintiff,) is, 
whether there has been any negligence on 
the part of Forrestier in not making a de- 
mand of Johannis at the maturity of ttie 
note, or subsequently in not collecting it 
from him if then unpaid. It does not ap- 
pear exactly when Johannis failed. He was 
in good credit, when the sale was made, 
(in November, 1830,) and his failure must 
have been before September, 1831; for he 
then absconded, the note having become due 
in the preceding May. The case is left im- 
perfect in this respect. If the note might 
have been paid, or secured in May, and 
Johannis was not then insolvent, and the 
money has been lost by the negligence of 
Forrestier in not demanding payment or get- 
ting security, then he is not entitled to re- 
cover. But if Johannis was then insolvent, 
and unable to pay the note, I do not know, 
that there was any absolute obligation on 
Forrestier to institute a suit against Johan- 
nis for the recovery of the amount of the 
note. He was bound to exercise a sound 
discretion in this respect; and ought not to 
sue, or put the owner to expense, unless he 
had some reasonable ground to believe, that 
a suit would be productive of benefit to the 
owner. Then was Forrestier guilty of neg- 
ligence in not giving earlier notice of his 
claim to the defendant, and of the insolvency 
of Johannis? Undoubtedly the notice ought 
to be given within a reasonable time. And 
if the defendant has suffered any damage 
or loss by its not being given within a rea- 
sonable time, the plaintiff must bear such 
loss or damage, to be deducted pro tanto 
from his claim. The letter containing the 
notice was not sent until the 22d of Decem- 
ber, 1S32, and it reached Boston about May, 
1833. Was there any change of circumstan- 
ces of Johannis between May, 1831, and De- 
cember, 1S32, from which the defendant has 
suffered any injury or loss by the delay? 
The injury must decide this point upon the 
whole evidence. 

Upon the whole, the case is submitted to 
the jury upon all these points; and they will 
apply the facts accordingly. 

Verdict for plaintiff. 
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Case No. 4,946. 

FORSAITH v. MERRITT et al. 

[1 Lowell, 336;* 3 N. B. R. 48 (Quarto, 11); 
2 Am. Law T. 123; 1 Am. Law T. Rep. 
Bankr. 168.] 

District Court, D. Massachusetts. June, 1869. 

Conveyance by Insolvent Firm— Discharge of 

One Member of Such Firm— Status and 

Ef*ect of the Conveyance. 

1. The assignee in bankruptcy of one part- ■ 
ner cannot set aside a conveyance made by both 
partners with intent to prefer a joint creditor, 
the other partner not being bankrupt. 

2. The payment of a joint debt does not be- 
come a voidable preference unless the debtors 
both become bankrupt within the time limited 
by the statute. 

3. The assignee of one partner becomes a 
tenant in common with the other partner, and 
his equities depend on the title of his assignor. 

Bill in equity by the assignee of Charles 
A. Church, alleging that said Church and 
Amos M. Farnum, both now of Boston, were 
copartners doing business in Chicago from 
December, 1867, to June, 186S; that on the 
fourth day of the latter month they were 
insolvent and dissolved their partnership, 
and on the same day made a conveyance of 
nearly all their joint personal property to 
the defendants, George and John Merritt, 
who were creditors of the firm, and had 
reasonable cause to believe them insolvent; 
that within four months afterwards the said 
Church was declared a bankrupt in this dis- 
trict, upon his own petition, and the com- 
plainant [W. J. Forsaith] has been duly ap- 
pointed assignee of his estate. The bill 
made the former partner, Farnum, a de- 
fendant, and prayed for an account of the 
partnership dealings, and that the convey- 
ance may be set aside. The defendants sev- 
erally demurred to the bill. 

W. A. Herrick and W. J. Forsaith, for 
plaintiffs. 

H. A. Clapp, for defendant. 

LOWELL, District Judge. This is a case 
of new impression. The plaintiff who is 
the assignee of one partner seeks to set 
aside a preference given by both to a joint 
creditor. There is a suggestion of Mr. Jus- 
tice Story that in some cases the court may 
require the partner who is not in bank- 
ruptcy to deliver up the joint assets. Par- 
ker, v. Muggridge [Case No. 10,743]. And 
Judge Ware acted on this intimation, and 
decreed to the assignee the possession of 
joint books and accounts which were in the 
possession of the insolvent partner, who was 
not a technical bankrupt Ayer v. Brastow 
[Id. 6S2]. But I have seen no case which 
decides that a preference by two partners 
can be avoided by the assignee of only one 
of them. A preference is valid at common 
law and in equity, and is voidable only by 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



an assignee in bankruptcy, and only when 
the proceedings in bankruptcy are begun 
within four months, or according to another 
construction of the statute, within six 
months after the act is committed; but in 
this case the defendant, Farnum, has not 
become bankrupt, and six months have 
elapsed, so that it is conclusively settled that 
there has been no joint preference. Now 
the assignment does not vest the joint prop- 
erty in the assignee of one partner, and he 
cannot sue for it without joining the other 
partner: Eckhardt v. Wilson, 8 Term R. 
142. It does not dissolve an attachment of 
joint property theretofore made at the suit 
of a joint creditor. Fern v. Cushing, 4 
Cush. 357. The equities of the separate as- 
signee must be worked out through the title 
of his assignor. The decision of Judge Ware 
was founded on the equity which each part- 
ner has, to see that joint creditors are paid 
pro rata; but a partner has no equity to set 
aside his own conveyances. 

I am not now dealing with the right of a 
separate assignee to recover the bankrupt's 
interest in joint property conveyed by a 
joint fraud, or to recover his share in a 
surplus. What I decide is that here was no 
joint fraud, because a preference is only 
fraudulent sub modo and on condition that 
the grantors become bankrupt within four or 
six months, and the bill clearly shows that 
there was no surplus. 

If the facts are truly alleged in the bill the 
joint creditors should have taken care that 
both partners were adjudged bankrupt, with- 
in the time limited by the statute. As they 
have not taken this course, I must infer that 
they did not think it worth their while to 
interfere with what, in the absence of bank- 
ruptcy, is only the payment of a just debt 

So far as the bill seeks an account from 
Farnum of the partnership affairs, it is de- 
murrable only on the ground of multifarious- 
ness and misjoinder, and may, perhaps, be 
amended on proper terms, by .striking out 
all other matters after the defendants George 
and John Merritt have been dismissed. De- 
murrer sustained. 

Case No. 4,947. 

FORSHAY v. DU FAIS. 
[N. Y. Times, Jan. 29, 1855.] 
District Court, S. D. New York. Jan. 26, 1S55. 
Demurrage— Effect of Usage. 
[A usage by which vessels, after reporting 
themselves to the consignee, allow two or three 
days for a sale of the cargo, and, if directed to 
another wharf, go there at their own expense, 
will not deprive a vessel of the right to demur- 
rage, where her cargo was sold before arrival, 
and she gave immediate notice of readiness to 
discharge, and no objection was made, but she 
was detained for over a week.] 

[In admiralty. Libel by David Forshay, 
master and owner of the schooner Eliza Jane, 
against F. Du Fais, for freight and demur- 
rage.] 
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Benedict, Scoville & Benedict, for libelant. 
Bowdoin, Barlow & Larocque, for respond- 
ent 

Before INGERSOLL, District Judge. 

This was a suit brought by the master and 
owner of the schooner Eliza Jane, to recover 
the freight upon a cargo of grain brought 
from Norfolk to this port, and consigned to 
the defendant, and demurrage for delay in 
unloading the vessel. The freight had been 
paid into court by the defendant, leaving the 
question of the demurrage the only one before 
the court Evidence was given by the li- 
belant that the vessel arrived here on Sun- 
day, the 12th of August last, and notice was 
given on Monday morning to the defendant; 
that the vessel lay at the wharf until Thurs- 
day, when she was ordered to another wharf, 
and was not finally unloaded until the Mon- 
day following; and that the vessel could have 
been discharged in one day. A witness was 
then examined for the defendant, who testi- 
fied that there was a usage in the trade for 
vessels arriving from the South with grain 
to report themselves to the consignee— then 
to allow two or three days for the cargo to 
be sold, and, when directed, to go to another 
wharf, at the expense of the vessel, and un- 
load there. 

Judge INGERSOLL said that even if such 
a usage were proved, it would not alter this 
case, as the testimony was that this cargo 
had been sold before the arrival of the ves- 
sel; and that after a vessel had arrived in 
a proper place, and was ready to discharge, 
and notice was given of such readiness, and 
no objection made by the consignee, it would 
not follow, from such a usage, that where 
a consignee did then delay the vessel, he 
was not bound to pay a demurrage. A de- 
cree was accordingly rendered that the li- 
belant recover demurrage for six days' de- 
tention, with a reference to a commissioner 
to ascertain and compute the amount 
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Case ISTo. 4,948. 

In re FORSYTH et al. 

[7 N. B. R. 174.] i 

District Court, E. D. Michigan. 1873. 

Bankkuptcy— Fraudulent Preference — Judg- 
ment by Default and Execution- 
Provable Debts. 

1. A creditor, who receives money and mer- 
chandise from his debtor knowing him to be in- 
solvent, is guilty of obtaining a fraudulent pref- 
erence; hence, if he refuses to surrender to the 
assignee the property and money so received, he 
cannot prove his claim, and must pay the costs 
of the proceedings by the assignee to compel 
him to relinquish his preference. 

2. A debtor suffers his property to be taken 
on legal process when he allows it to be seized 

i [Reprinted by permission.] 
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in execution on a judgment obtained against him 
by default 

3. When the execution creditor knew that his 
debtor was unable to pay his debts at maturity 
he was put upon inquiry at once, and must be 
adjudged chargeable with the knowledge he 
would have thus obtained, and guilty of re- 
ceiving a preference with reasonable cause to 
believe his debtor insolvent The claim cannot 
be proved until the creditor has surrendered to 
the assignee the advantage obtained by his 
judgment 

4. A note given in an individual transaction 
of one of the bankrupts and in no manner for 
the benefit of the firm, though signed in the 
firm name, is not provable in bankruptcy against 
the joint estate 

On the certificates of the register, Hovey K. 
Clark, Esq., of issues of law and fact arising 
upon three several petitions of F. G. Russell, 
assignee, to expunge the claims of certain 
creditors who have proven their claims, viz.: 
(1) The claim of David Wilson; (2) the claim 
of Philip Nettre; (3) the claim of Vincent J. 
Scott. 

LONGYEAR, District Judge. First, as to 
the claim of David Wilson. Section 23 of 
the bankrupt act [of 1867 (14 Stat. 528)] pro- 
vides, among other things, as follows: "Any 
person who, after the approval of this act 
shall have accepted any preference, having 
reasonable cause to believe that the same 
was made or given by the debtor contrary 
to any provision of this act, -shall not prove 
his debt or claim on account of which the 
preference was made or given, nor shall he 
receive any dividend therefrom, until he 
shall first have surrendered to the assignee 
all property, money, benefit or advantage 
received by him under such preference." 
The issue certified arises under this provi- 
sion, and the questions presented are: 

1. Had Wilson accepted a preference on 
account of the debt or claim proven by him? 

2. Had he, at the time he accepted the 
same, reasonable cause to believe that the 
same was made or given by the debtors con- 
trary to any provision of the act? 

The bankruptcy proceedings were com- 
menced October twelfth, eighteen hundred 
and seventy-one. Wilson's claim, as proven, 
is a stated account for money loaned and 
interest on the same, amounting to nine 
hundred and twelve dollars and seventy-six 
cents, and admitting credits for cash and 
merchandise received by Wilson on account 
at sundry times from April twenty-ninth, 
eighteen hundred and seventy-one, to Sep- 
tember twenty-eighth, eighteen hundred and 
seventy-one, amounting in all to seven hun- 
dred and seven dollars and ninety-seven 
cents, of which amount four hundred and 
fifty-seven dollars and ninety-seven cents ap- 
pear by the statement and also by Wilson's 
admission in his answer, to have been so 
received during the month of September next 
before the commencement of the proceedings 
in bankruptcy. 

The issue was submitted upon the petition 
and answer alone. From these it clearly ap- 
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pears that the debtors were insolvent dur- 
ing the entire month of September. It needs 
no argument to show that payments made 
by an insolvent debtor to any one or more 
of his creditors necessarily operates as a 
preference to such creditor or creditors to 
the extent of the payments so made, and 
that, therefore, Wilson, by receiving the 
payments which were made to him during 
the said month of September, in fact, ac- 
cepted a preference. The first question pre- 
sented must, therefore, be answered in the 
affirmative. 

The first consideration presented" by the 
second question is whether the preference 
so accepted by Wilson was made or given 
by the debtors contrary to any provisions of 
the bankrupt act. The debtors, as we have 
seen, were insolvent when they made the 
payments in question. It is now well set 
tied, not only by an almost unbroken current 
of decision in the bankruptcy courts, but 
by the highest judicial tribunal of the United 
States,— Toof v. Jlartin, [13 Wall. (SO U. S.) 
40],— that payments so made are to be pre- 
sumed to have been made with a view on 
the part of the debtor to give a preference. 
It needs no argument to show that a pref- 
erence so made or given by a debtor, is 
contrary to the express pro visions of the act 
contained in the first clause of section 35. 
See, 'also, section 39. 

The only remaining consideration under 
the second question is whether Wilson, when 
he accepted such preference, had reasons*™** 
{•ause to believe that the same was so niaoe 
or given by his debtors contrary to the 
provisions of the act. Wilson, in his answer, 
admits as follows: "This respondent further 
udmits that when he received said money 
and merchandise as aforesaid (referring to 
the money and merchandise received by him 
on his debt during the month of September) 
he knew that said George Forsyth was in 
New York for the purpose of effecting a 
compromise with the creditors of said firm, 
and that said Forsyth & ilurtha were in- 
solvent and wholly unable to pay their 
debts." This admission settles the question 
beyond all doubt. Knowing the facts upon 
which, as we have seen, the illegality of the 
preference given him depends, he not only 
most unquestionably had reasonable cause 
to believe, but he of course actually knew 
that such preference was so unlawfully given 
by his debtors. The answer to the second 
question must also be in the affirmative. 

Wilson not having surrendered to the as- 
signee the property, money, benefit and ad- 
vantage received by him under such prefer- 
ence, it results that proof of his debt or 
claim is absolutely prohibited by the clause 
of section 23, above quoted. The prayer of 
the petition is, therefore, granted, and Wil- 
son's claim, so proven, must be expunged, 
and Wilson must pay the costs of this pro- 
ceeding, to be taxed, including an attorney's 
fee of fifteen dollars. He appears to have 



been a sort of confidential clerk of the bank- 
rupts, having the management, to a large 
extent, of their financial matters, and was 
thus enabled to take advantage of their 
other creditors. And having full knowledge 
of their condition, there is no excuse for 
his holding on to the advantage he has 
gained and presenting his claim for proof, 
and then insisting upon it after it was at- 
tacked, in plain violation of law. I there 
fore consider it but just that he should bear 
the burden of the costs of these proceedings 
instead of the estate. 

Second. As to the claim of Philip Nettre. 
The issue certified arises under the same 
provision of the bankrupt act, (second clause 
of section 23) and the questions presented 
are the same as in the case of David Wilson, 
just disposed of by the first part of this opin- 
ion. As before stated the bankruptcy pro- 
ceedings were commenced October twelfth, 
eighteen hundred and seventy-one. Nettre's 
claim, as proven, is for a balance due upon 
a judgment in his favor against the bank- 
rupts obtained in the circuit court for the 
county of Wayne, in this state, September 
twenty-ninth, eighteen hundred and seventy- 
one. A statement of the account upon which 
the judgment was obtained accompanied his 
proof of claim and constituted a part of it, 
and by which a credit is admitted for money 
received by Nettre, October fifth, eighteen 
hundred and^seventy-one, one hundred and 
ninety-one dollars and eigkty-five cents. 
From Nettre's answer, and also from a stip- 
ulation in writing, at the hearing, it appears 
that this one hundred and ninety-one dollars 
and eighty-five cents was collected by the 
sheriff upon an execution issued on the 
aforesaid judgment. It is conceded by the 
stipulation that the debtors were insolvent; 
that the debt upon which the judgment was 
obtained was past due, and that the judg- 
ment was obtained by default. Here clear- 
ly was a preference of Nettre over the other 
creditors of the bankrupts to the amount of 
one hundred and ninety-one dollars and 
eighty-five cents. The debtors being insol- 
vent, such preference was the necessary re- 
sult of the facts stated. The first question, 
therefore, must be answered in the affirma- 
tive—that Nettre did accept a preference on 
account of the debt or claim proven by him. 

The first consideration under the second 
question presented, whether the preference 
so accepted was contrary to any provision 
of the bankrupt act, is disposed of by a sim- 
ple reference to section 39, the portions of 
which material in this connection are as fol- 
lows: "That any persons residing and owing 
debts as aforesaid, who, after the passage of 
this act, shall," etc., "or, who, being bank- 
rupt or insolvent, or in contemplation of 
bankruptcy or insolvency, shall * * * 
suffer his property to be taken on legal pro- 
cess, with intent to give a preference to one 
or more of his creditors * * * shall be 
deemed to have committed an act of bank- 
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ruptcy," etc Here the debtors clearly suf- 
fered their property to be taken on execu- 
tion, and they did so none the less because 
it was so taken against their will (as it is 
claimed in Nettre's answer) if such was the 
fact A person suffers* that to be done which 
he has the power to prevent and does not pre- 
vent. The debtors could have prevented 
their property being taken on Nettre's execu- 
tion by going into voluntary bankruptcy, 
and thus placing their property where all 
their creditors, including Nettre, could share 
Alike. That it was so suffered with intent 
to give a preference to Nettre, the debtors 
"being, as we have seen, insolvent at the 
time, does not admit of discussion, since the 
decision of the supreme court in the case of 
Toof v. Martin [supra]. See, also, the re- 
marks upon this subject in the case of "Wil- 
son's claims in the first part of this opinion. 

It results, therefore, that the preference "to 
accepted by Nettre was contrary to the pro- 
vision of the act Had Nettre reasonable 
cause to believe the preference was of that 
character? The debtors were merchants. 
As to them, inability to pay their debts as 
they became due in the ordinary course of 
business was insolvency, in the sense in 
which the term "insolvent" is used in the 
act in reference to debtors of that class. 
Toof v. Martin [supra]. The fact of insol- 
vency is expressly conceded in the stipula- 
tion. Nettre was apprised of their inabil- 
ity to pay, and of course of their insolvency, 
by their failure to pay his debt, as to which 
they made no defense, and it is fair to pre- 
sume they had none. This was at least suf- 
ficient to put him upon inquiry as to their 
solvency, and being so he must be held 
chargeable with the knowledge he would 
have thus obtained, which in this case would 
have been that his debtors were in fact in- 
solvent Nettre of course knew that his 
debtors suffered their property to be taken 
on the execution on his judgment against 
them, and that he thereby obtained a pref- 
erence over their other creditors, which* as 
we have seen, the law presumes was intend- 
ed by the debtors, and Nettre must therefore 
be held tq have accepted such preference 
with reasonable cause to believe that the 
same was contrary to the provisions of the 
act above quoted. 

A creditor may of course, if he chooses, do 
as Nettre did, instead of putting his debtor 
into bankruptcy in the first instance. In do- 
ing so, however, he takes the chances of his 
debtor going into bankruptcy within four 
months thereafter, either voluntarily or in- 
voluntarily, and thus losing the advantage 
obtained. In such cases, all he has to do to 
remove the obstacle to proving his claim in 
the bankruptcy,, and to his standing on an 
equal footing with the other creditors, is sim- 
ply to surrender such advantage to the as- 
signee, as is provided in the provision of sec- 
tion 23, quoted in the first part of this opin- 
ion. Nettre not having so surrendered, his 



claim was not provable. The prayer of the 
petition must, therefore, be granted, and Net- 
tre's claim must be expunged accordingly. 
As the unprovable character of Nettre's claim 
is founded largely on presumptions, I shall 
not impose costs in favor of either party as 
against the other. 

Third, as to the claim of Vincent X Scott 
Scott's claim is founded on two promissory 
notes, both signed "Forsyth & Murtha," one 
for one thousand dollars, and one for five 
hundred and sixty dollars. The note for five 
hundred and sixty dollars only, is objected to. 
The objection is founded upon the allegation 
that the note was given in an individual 
transaction of the bankrupt George Forsyth, 
and in no manner for the benefit of the firm, 
and without Murtha's consent; all of which 
was well known to Scott The note being 
signed with the firm name, it was prima 
facie a valid claim against the estate, and en- 
titled to be paid out of the joint assets; and 
I think the burden was on the assignee to 
maintain his charges against it • This he 
contends he 3?as done by the admissions con- 
tained in Scott's answer. The specific char- 
ges made by the assignee against this claim 
is that it "is ndt an indebtedness of said 
bankrupts to said Scott; that the note given 
for said sum of money * * * was signed 
in the firm name by said George Forsyth, 
without the knowledge or consent of* said 
Murtka, and that said sum of money thus ob- 
tained from said Scott was not in any man- 
ner used in and about the business of said 
Forsyth & Murtha, or for firm purposes, but 
was obtained by said Forsyth for individual 
purposes solely, and was by said Forsyth de- 
livered to his brother, James Forsyth, to en- 
able said brother to visit Europe," etc., and 
charges Scott with knowledge of those facts. 

Scott's answer, responsive to these charges, 
is as follows: "That the disputed claim of 
five hundred and sixty dollars was paid by 
him to James Forsyth, on receiving the note 
of the firm for that amount, to enable said 
James Forsyth to go to Great Britain, where 
he had an offer of employment, * * * and 
that the advance of this money by him at the 
request of both brothers was merely an act 
of friendship and to enable the said James 
Forsyth to accept employment, without which 
he could not have been enabled to accept it" 
The answer, it will be observed, fully sus- 
tains all the charges made by the assignee, 
except the one that the firm name was signed 
to the note by George Forsyth, without the 
knowledge or consent of Murtha. As to this 
last named charge, it does not need argument 
to show that the money having been ad- 
vanced by Scott on the procuration of the 
bankrupt, George Forsyth, for a purpose 
which must have been known to Scott to 
have been entirely outside of the partnership 
business of Forsyth & Miu-tha, the burden of 
proof was shifted, and it was on Scott to 
show. Murtha's consent to the giving of the 
note, or that George Forsyth had the right, 
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as a member of the firm, to bind it for the 
payment of the money so advanced by Scott 
to James Forsyth, by reason of some indebt- 
edness or obligation of the firm to the said 
James. The issue was submitted on the as- 
signee's petition and Scott's answer alone, 
without any proofs being taken— Murtha's 
consent, or George Forsyth's right to sign the 
firm name to the note, nowhere appears. The 
statement thrown into Scott's answer that 
the money so advanced by him "was the 
whole consideration the said James Forsyth 
received for his interest in the stock of For- 
syth & Co., which amounted to several thou- 
sand dollars," even if it could be considered 
as responsive to the charges made by the 
assignee, and so entitled to be taken as true 
without proof (which, I think, cannot be,) is 
of no. avail. Its relevancy to the matter in 
controversy is not made in any manner to ap- 
pear. 

Upon the case submitted, therefore, it must 
be held that Scott's claim, so far as it is 
based upon the said note for five hundred 
dollars, was not a legal claim against the firm 
of Forsyth & Alurtha, and therefore not 
provable against their joint estate in this 
court. 

The prayer of the petition of the assignee 
is, therefore, granted, and the claim of Vin- 
cent J. Scott must be abated accordingly. A 
separate order will be signed in each case in 
accordance with the foregoing opinion. 
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FORSYTH v. CLAPP et al. 

[6 Fish. Pat. Cas. 528; Holmes, 278; 4 O. G. 
527; Merw. Pat. Inv. 448.] i 

Circuit Court, D. Massachusetts. Oct., 1S73. 

Patents— Patentability— Anticipation— Cox- 
STittrcTioN op Reissue. 

1. McBurney having formerly prepared a tube 
from fibrous material and India-rubber in a 
certain manner, and cut it into rings for stuffing 
boxes, Forsyth's use of similar tubes upon 
shafts for the rolls in a wringing-maehine does 
not entitle him to monopolize them as his in- 
vention. 

2. He may have a patent for the combina- 
tion of such tube with the shaft, although united 
in the same way that other tubes and shafts 
have been before united for the same purpose, 
provided new results are obtained. Two old 
elements combined in an old manner but produ- 
cing a new result, are patentable. 

3. Moulton's roll for a wringer consisting of 
fibrous material, of which the fibers are looped 
about a wire wound closely about the shaft, 
and run out from the shaft in a radial direction, 
the whole imbedded in India-rubber, which is 
thereby attached to the shaft, is not an infringe- 
ment of the Forsyth patent. 

4. Although a reissued patent may have 
claims so broad as to cover a defendant's de- 
vice, yet the court will look beyond the claims, 

i [Reported by Samuel S. Fisher, Esq., and 
Jabez S. Holmes, Esq., and here compiled and 
reprinted by permission. The syllabus and 
opinion are from 6 Fish. Pat. Cas. 528, and the 
statement from Holmes, 278. Merw. Pat. Inv. 
448, contains only a partial report.] 



into the body of the specification of both the 
original and reissued patents, and ascertain 
whether there is any invention to support the 
claim. 

[Cited in Atlantic Giant Powder Co. v. Mow- 
bray, Case No. G24. Quoted in Swain Tur- 
bine & Hanuf'g Co.-v. Ladd, Id. 13,GG2.] 

[Bill in equity [by James B. Forsyth against 
Charles M. Clapp and others] to restrain al- 
leged infringement of reissued letters-patent 
[No. 5,081] for a wringer-roll, dated Oct 1, 
1872. The original patent [No. 101,994] was 
granted to the complainant April 19, 1S70. 
The claim of the reissued patent was for "a 
rubber roll whose interior is composed of vul- 
canized rubber mixed with fibres, whei*e the 
fibres are arranged substantially as above 
described;'* i. e. (as stated in the specifica- 
tion), "so that they will extend through the 
rubber radially from the shaft" The prin- 
cipal question in the case was, whether the 
defendants infringed. The construction and 
operation of the complainant's and defend- 
ants' rolls are stated in the opinion.] 2 

William Whiting and James E. Maynadier, 
for complainant 

Benjamin R. Curtis and George L. Roberts, 
for defendants. 

SHEPLEY, Circuit Judge. Without at this 
time stating the conclusions at which the 
court arrived in relation to several questions 
presented in this case, it will be sufficient 
for the disposition of the cause to state the 
decision of the court upon the question of in- 
fringement For a* proper consideration of 
this question, it is necessary to consider the 
state of the art at the time of the alleged in- 
vention of Forsyth. 

Rubber rolls for wringers were first made 
in the form of tubes or hollow cylinders, and 
expanded on to a plain shaft Then attempts 
were made to secure the roll more firmly to 
the shaft, first by winding the shaft with 
wire, and afterwards with twine. An effort 
was made to secure a more lasting union to 
the shaft by forcing the tube upon a heated 
shaft Next followed a mode of making the 
shaft itself of two or more parallel rods. 
The rubber rolls first made with ^number of 
holes corresponding to the number of rods 
were forced on to these rods, which were then 
connected at their extremities. Canvas was 
also interposed between the shaft and the 
roll, and cemented to both. Various other 
devices appear to have been resorted to for 
the purpose of fastening more firmly the 
tube to the shaft The purpose of all of 
these inventions was to make a more perfect 
connection of the elastic roll with the metal- 
lic shaft 

The difficulty which Forsyth thought he 
saw, and which he claimed had not been ob- 
viated by any of the other devices, was not so 
much the separation of the roll from the shaft 
at the lines or points of connection, as the 
tendencyof thestrain on the rolls when in use 
to a destruction of the body of the roll itself. 

2 [From Holmes, 278.] 
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Ris theory was, that while the connection of 
the shaft with the homogeneous body of the 
roll constricted on to the shaft was sufficient 
for all practical purposes in the use of a 
wringing-machine, the real difficulty to he 
overcome was, that the particles of rubber in 
contact with the shaft separate and tear 
away from the rest of the rubber composing 
the body of the roll. He acted upon the hy- 
pothesis that while the various connections 
of the roll with the shaft were sufficient to 
withstand the strain, a portion of the body of 
the roll would break away from the portion 
retaining its connection with the shaft by a 
process of disruption or rending asunder of 
the body of the roll itself. He commenced, 
thereupon, a series of experiments, the ob- 
ject of which was to substitute for the homo- 
geneous rolls in use a roll with a tougher, 
stronger, and less elastic substance in the 
interior than in the exterior portion of the 
roll. After trying various methods to ac- 
complish this result by the addition of 
fibrous or other nonelastic material to the 
stock of which the interior of the roll was 
composed, he finally constructed a roll with 
fibrous material arranged in the interior por- 
tion of the tubular roll in a'manner which in 
an expression proximately descriptive he 
calls "radially." A sheet of cloth, with a 
thin layer of vulcanizable compound on each 
side of it, is first cut into long strips, "bias," 
or diagonally across the threads or fibres of 
the cloth. Several of these long strips are 
placed upon each other and pressed together 
until the surfaces of rubber or vulcanizable 
compound are cemented and permanently 
united. The sheet thus formed is cut into 
strips or bands of suitable width to admit 
of their being easily wound on a mandrel, or 
the shaft of a roll, in such a manner that the 
fibres of the cloth will radiate from the 
inandrel or shaft. As shown by the draw- 
ing accompanying his specification, it is ob- 
vious that each thread would thus extend 
from the interior to the exterior of the fibrous 
portion of the roll in a ciu*ved radial line, 
the threads crossing each other, and such 
threads being nearer together at the core or 
axis, and separated further from each other 
as the distance from the core or axis in- 
creases. The roll is then made up to the de- 
sired size by winding rubber sheets around 
it coated with cement, when it is placed in 
moulds and subjected to the vulcanizing pro- 
cess, the rubber in its soft and plastic state 
filling up all the crevices around and be- 
tween the layers and incorporating the parts 
together. In this way it is claimed that 
"the tenacity of the roll and the degree of 
adhesion of the parts are much increased, 
and the position of the fibre is better adapt- 
ed to resist any tendency of the roll to be- 
come loose and turn on its shaft when sub- 
jected to a strain." ( 
Charles McBurney had invented and man- 
> ufactured at the works of the Boston Belt- 
ing Company a tube substantially, if not 
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precisely, like the tube of Forsyth. No ap- 
preciable material distinction can be discov- 
ered between the modes of making the Mc- 
Burney and the Forsyth tube, or in the tubes 
themselves when made on a mandrel. Mc- 
Burney's tubes and their mode of manu- 
facture are represented by Exhibits 10 to 14, 
inclusive. These tubes were made of all 
sizes, from three-quarters of an inch to sev- 
eral inches interior diameter, and from one- 
half inch to an inch and a half thickness of 
tubing, and sold in tubes to consumers. The 
purchasers cut them in sections or rings for 
stuffing boxes. Such a tube constricted on 
to a shaft would be Forsyth's roll. Forsyth 
does not describe any particular mode of 
connecting the tube with the shaft He 
leaves that to be effected by any of the old 
and well-known processes in use. All that 
can with any show of reason be claimed for 
his roll is the combination of an old tube 
with an old shaft, in a mode which was old, 
to accomplish a new and useful result. 

Treating it- as a valid patent for this new 
combination of an old shaft with an old tube 
by old means of connection, for .the purpose 
of considering the question of infringement 
in the light of the state of the art as existing 
when he made his roll, we now proceed to 
examine the construction of the Moulton roll 
as actually made, and relied upon as an in- 
fringing device. The Moulton roll, as manu- 
factured by the defendants, was made by 
applying transversely to a sheet, or between 
two sheets, of vulcanized rubber, a layer or 
range of strands of fibrous material, and cut- 
ting this sheet into ribbons of the desired 
width at right angles to the length of the 
strands. These ribbons are folded in the 
centre, and a metallic wire is enclosed in 
the fold and wound spirally about the shaft 
under great torsion, from end to end be- 
tween the journals, the wire being fastened 
to the shaft at each extremity. A cylinder 
or sleeve of rubber is applied over the sur- 
face, and the whole is subjected to a vul- 
canizing process until the whole mass of the 
roll is thoroughly compacted together. The 
wire is so tightly wound under pressure, that 
it, in fact, becomes a part of the shaft. The 
fibrous threads are, in fact, loops which pass 
into one orifice and out of another in the 
metallic shaft, their ends extending strictly 
radially into the body of the roll. 

There is a radical and obvious difference in 
the function of the fibres in the two rolls. 
Their similarity consists in the fact, that the 
fibres in one are arranged in curved, radial, 
diverging lines, extending in a direction to- 
wards the periphery of the roll, and in the 
other in radial lines extending in the same 
direction. In both of them the effect of the 
fibres is more or less to diminish the elas- 
ticity of the interior portion of the resilient 
roll; but in the Moulton roll, as made by 
the defendants, not to any material, or to a 
scarcely appreciable, extent Their differ- 
ence consists in the function which they per- 
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form. The inner ends of the fibres in the 
Forsyth tube touch or nearly touch the 
shaft. They do not fasten the rubber com- 
pound to the shaft, or aid in fastening it. 
The ends of the fibres themselves are not 
fastened to the shaft except so far as they 
are cemented by the vulcanizable material. 
The vulcanizable material holds the ends of 
the fibres up to the shaft, instead of the 
fibres performing that function for the vul- 
canizable compound. The inner ends of the 
fibres in the Forsyth roll were attached to 
the rigid portion of the roll resting upon the 
shaft, and the outer ends extended from this 
rigid portion towards the circumference of 
the roll, thus tending to secure that "ad- 
hesion of the parts" of the roll to each other, 
at which he aimed, as well as to limit the 
mobility of the rubber into which they ex- 
tend. If McBurney's tube, or Forsyth's, be 
constricted upon a shaft which is too small, 
or insufficiently cemented, or connected to 
the shaft by any of the then existing modes 
of connection in an imperfect manner, so 
that the shaft turns in the tube, that result 
would not -be' owing to the fact that the 
fibres of Forsyth failed to perform perfectly 
their function of confining the rigid portion 
of the roll to the more elastic portion of it, 
and of limiting the mobility of the rubber 
in which they are buried. So when the roil 
is subjected to strain by the passage of the 
sliver of cloth between the rolls of a wringer, 
causing the outer surface to be compressed 
in one place, and expanded in others, the 
fibres in the inner portion of the Forsyth roll 
do undoubtedly tend to prevent the body of 
the roll from being separated from the shaft; 
but they do not effect this result hy reason 
of their attachment to the shaft preserving 
the connection between the shaft and the 
rubber, but by reason of their acting at the 
same time to preserve the form of the inner 
and more rigid portion of the tube, and keep 
np the adhesion of such parts with the outer 
portions where the mobility and resiliency is 
greater. But perfectly as the fibres may 
perform this function, a tube imperfectly 
cemented to the shaft may still, for that 
reason alone, turn on the shaft in the For- 
syth roll. Now, the loops or bows in the 
Moulton fibres enter the shaft, and the ends 
of the fibres extend like "staples" (which 
they resemble in form) into the body of the 
roll, for the purpose of securing the interior 
of the resilient body to the shaft The 
fibrous loop is to be taken as a whole. The 
parts of the fibres which extend from the 
interior towards the exterior of the rubber 
roll would not operate to confine the rubber 
to the shaft without the loops. By none of 
the methods in use at the date of Forsyth's 
patent, of making the connection between 
the shaft and the rubber, was the connec- 
tion made any more tenacious by presenting 
the ends of the fibre to the surface of the I 



shaft In some of them the presence of the 
ends of the fibres lessened the adhesion by 
as much as it displaced the rubber. The 
principal function of the fibres in the For- 
syth tube, as before stated, is to make the 
inner portion of the tube more rigid, and 
to tie the more rigid to the more elastic por- 
tion of the tube. Now, in the Monlton roll, 
as manufactured by the defendants, the 
principal function of the fibrous loops is to 
tie the rubber to the shaft, and they do not 
create any material rigidity in the interior 
portion of the tube. The method of fasten- 
ing in the Moulton roll is an inseparable 
part of the roll itself, being necessarily con- 
structed and built up with the' roll, and con- 
stituting the inner portion of the roll. It is 
not adaptable to Forsyth's tube, nor is For- 
syth's tube capable of having Moulton's fas- 
tening applied to it Because Forsyth bor- 
rowed from McBurney his method of con- 
structing the interior of a tube with fibres 
of cloth arranged in radial curves, it would 
be the height of injustice to allow him to 
monopolize any use of fibres for any purpose 
whatever in a wringer-roll, if the ends of the 
fibres extended in a radial direction into 
the body of the roll. His reissued patent, 
examined in the light of the invention de- 
scribed in the original patent, if valid, must 
be limited to such a mode of introducing the 
fibres of a woven texture radially into the 
tube for the purposes indicated, without re- 
gard to the mode of fastening to the shaft 

The court will look beyond the mere form 
of words in the claim of a reissued patent 
into th.e specifications, in both the original 
and reissued patent; and even if on the 
face of the reissued patent it does not em- 
brace any thing not described or suggested 
in the original, nevertheless, the court will 
ascertain whether there is any substantive 
invention adequate to support a claim in- 
geniously worded, not so much for the pur- 
pose of describing what the patentee really 
invented, as of grasping within its terms, 
some contrivance not within the knowledge 
or contemplation of the patentee, and for 
that reason, not by reason of inadvertence 
or mistake, not embraced in the claims of 
the original patent 

Comparing the two rolls, as we have done 
in some more essential particulars, and with- 
out recapitulating other points of difference, 
enough has already been stated to show, 
that, so radically different is the structure 
of the rolls, and the function of the fibrous 
material, and its mode of operation, that the 
Moulton roll, as manufactured by the de- 
fendants, is clearly no infringement upon 
any thing secured to Forsyth by his reissued 
patent, even giving to the invention claimed 
in that patent the fullest scope claimed for 
it in the evidence of Forsyth himself, and 
the expert testimony introduced by him. 
Bill dismissed. 
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FORSYTH et al. v. SMALE et al. 

[7 Biss. 201; i 8 Chi. Leg. News, 322; 7 Re- 
porter, 262.] 

Circuit Court, D. Indiana. May, 1876. 

Boundary of Land Bordering on Stream — 
Non-Navigable Lake— Line as Meas- 
ured on Stream. 

1. The law upon the subject of land border- 
ing upon streams, is that the navigable streams 
are to remain navigable; that the land covered 
by the water is not to be sold. The acts of con- 
gress require that these streams shall always 
remain navigable as public highways; and in 
relation to streams not navigable, the law has 
always been that the purchaser takes the land 
to the center of the stream. 

2. A non-navigable lake is governed by the 
same principles. 

[Cited in Indiana v. Milk, 11 Fed. 395.] 

3. Where land is purchased bordering upon a 
non-navigable stream, and the line is meandered 
upon the stream for the purpose of quantity, 
and the stream is intended as the boundary of 
the land, the grant includes any land between 
the meandered line and the water. 

[Cited in Hardin v. Jordan, 16 Fed. 827; 
Hardin v. Jordan, 140 U. S. 371, 11 Sup. 
Ct. 811, 838; Mitchell v. Smale, 140 U. S. 
406, 11 Sup. Ct. 822, 840; Ex parte David- 
son, 57 Fed. 8S5.] 

[Cited in Cooley v. Golden, 117 Mo. 55, 23 
S. W. 100.] 

Ejectment [by Caroline M. Forsyth and 
Jacob Forsyth against John Sinale and 
others] for land in what is called Lake 
George, in Lake connty, Indiana. Demur- 
rer to complaint 

Baker, Hord ■& Hendricks, for plaintiffs. 
Harrison, Hines & Miller and McDaid & 
Knight, for defendants. 

DIUJMMOND, Circuit Judge. Lake George, 
according to the complaint, is a body of 
water about two miles long, north and south, 
and about three-quarters of a mile wide, 
east and west; its depth is not stated. It is 
called a non-navigable lake, and it is said 
that for many years after the survey was 
made by the United States, in 1835, the lake 
had no outlet The plaintiffs are owners 
of the title from the government of two 
tracts of land on the east side of the lake, 
called lots No. 3 and 4, being parts of frac- 
tional section 18, in township 37 north, 
range 9 west, the western boundary of sec- 
tion 18 being most of it in the lake, certainly 
that part of it immediately west of lots 3 
and 4. 

Proceeding south on the shore line of the 
lake, the plaintiffs are owners of parts of 
section 19, which extend to the southern 
boundary of the lake; they are also the own- 
ers of parts of sections 24 and 13, extending 
around the lake by its south boundary, and 
north on its western boundary, so as to in- 



1 [Reported by Josiah .H. Bissell, Esq., and 
here reprinted by permission.] 
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elude the land immediately opposite lots 3 
and 4. The plaintiffs are thus the owners as 
alleged, of all the land bordering the lake 
east and west, as well as south, that is to 
say, south of a line produced west on the 
northern boundary of lot 3, so as to cross 
the lake, and it would include all south of 
that, and on both sides of the lake, as the 
property of the plaintiffs. The complaint 
admits that when the survey was made, the 
lines were run, not upon the water's edge of 
lots 3 and 4, but they were run in the usual 
way for the purpose of ascertaining the 
quantity of land and from point to point 
near the boundary of the lake, 

The complaint alleges that the defendants 
claim that the boundaries did not include 
whatever land was left west of lots 3 and 4, 
between the meandered line and the lake. 
It is insisted, however, on the part of the 
plaintiffs, that this meandered line was run 
simply for the purpose of ascertaining the 
quantity of land, and not to exclude from 
that quantity the land between the meander- 
ed line and the lake. 

The complaint produces and makes part of 
the pleading two plats, copies of the govern- 
ment survey, according to which it appears 
that the western boundary of lots 3 and 4 
was the lake. There is no land shown on 
the west between the meandered line and 
the lake, but the lines are run from the east- 
ern boundary of section 18, and of lots 3 
and 4 to the lake, and it is admitted, extend- 
ing the lines thus surveyed and as marked 
in rods they would not reach the lake; but 
this is not shown upon the surveys produced 
in evidence; on the contrary, as before 
stated the western line of lots 3 and 4 ap- 
pears to be the lake. There is no gore or 
tongue of land represented on lot 3 accord- 
ing to this survey, but the water line is rep- 
resented to be the ordinary varying line of 
the lake. The complaint alleges that there 
is a gore or strip of land extending from 
lot 3 in a south westerly direction into the 
lake, and it is in relation to that gore or 
strip of land that this controversy arises. 

Defendants are in possession of that land, 
and the plaintiffs claim it for the reason as 
they allege, that whatever land is there is 
a part of lot 3; at any rate so far as the 
northern line of lot 3, when produced west, 
would describe the boundary of that gore or 
strip of land. The complaint says nothing 
about the condition of the lake at the time 
of the survey, whether it is the same now 
or at the time the suit was brought, as it was 
at the time of the survey. Whether any 
changes have taken place in the condition of 
things does not appear. 

The first question to be determined is, 
whether the boundaries of lots 3 and 4 did 
extend to the lake, or whether, on the other 
hand, they did not include more or less of 
land which might be left between the me- 
andered line and the lake, and, I think, upon 
the face of the pleadings as they stand when 
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connected with the maps, we must assume 
that the boundaries extended to the lake. 

It seems to me that the principles which 
are decided by the supreme court of the 
United States in the case of Railroad Co. v. 
Schurmeir, 7 Wall. [74 U. S.] 272, must to a 
great extent control this case. That was a 
case where there was a tract of land sur- 
veyed on the Mississippi river; a meandered 
line was run, outside of which was the tract 
of laud in controversy in the case, which 
was claimed by the railway company, by 
virtue of a grant from the government to the 
state of Minnesota, but which was also claim- 
ed by the party who had entered the land 
bounded by the river. That line was run just 
as this was, with a meandered line upon the 
river, and the party purchased the land of the 
government as so much land, and took his 
patent for it, and the question was, whether 
the patent included the land outside of the 
meandered line, and which was sometimes 
covered with water and sometimes bare. The 
supreme court held that the patentee had the 
better right to the land because his patent 
covered the land iu controversy. The me- 
andered lines were run for the purpose of 
ascertaining the quantity of land, but the 
intention of the government was to leave the 
river as the boundary of the land, and the 
court says (Railroad Co. v. Schurmeir, 7 Wall 
[74 U. S.] 280-289): 

"Meander lines are run in surveying frac- 
tional portions of the public lands bordering 
upon navigable rivers, not as boundaries of 
the tract, but for the purpose of denning the 
sinuosities of the banks of the stream, and 
as the means of ascertaining the quantity of 
the land in the fraction subject to sale, and 
which is to be paid for by the purchaser. 

"In preparing the official plat from the field 
notes, the meander line is represented as the 
border line of the stream, and shows, to a 
demonstration, that the water course, and 
not the meander line, as actually run on the 
land, is the boundary. 

"Proprietors, bordering on streams not 
navigable, unless restricted by the terms of 
the grant, hold to the center of the stream; 
but the better opinion is, that proprietors of 
lands bordering upon navigable rivers, under 
titles derived from the United States, hold 
only to the stream, as the express provision 
is, that all such rivers shall be deemed to 
be, and remain public highways. * * * * 
"Rivers were not regarded as navigable in 
the common law sense, unless the waters 
were affected by the ebb and flow of the 
tide, but it is quite clear that congress did 
not employ the words 'navigable,' and 'not 
navigable,' in that sense, as usually under- 
stood in legal decisions. On the contrary, it 
is obvious that the words were employed 
without respect to the ebb and flow of the 
tide, as they were applied to territory situ- 
ated far above tide waters, and in which 
there were no salt water streams. Viewed 
in the light of these considerations, the court 
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does not hesitate to decide, that congress, 
in making a distinction between streams 
navigable and those not navigable, intended 
to provide that the common law rules of 
riparian ownership should apply to lands bor- 
dering on the latter, but that the title to 
lands bordering on navigable streams should 
stop at the stream, and that all such streams 
should be deemed to be, and remain public 
highways." 

Now these principles are strictly appli- 
cable to this case, and in accordance with 
the facts of this case. The only difference 
is, the court was there speaking of & navi- 
gable river, in this case it appears that the 
lake, so far as we know anything about it, 
is non-navigable. But why should that, by 
any possibility, exclude the plaintiffs from 
the operation of the principle? One would 
think that, so far from having that effect, 
it might be brought within the rule of law 
in relation to non-navigable streams. The 
law upon the subject of the survey of land 
bordering upon navigable and upon non- 
navigable streams is, that the navigable 
streams are to remain navigable; that the 
land covered by the water is not to be sold. 
The acts of congress require that these 
streams shall always remain navigable as 
public highways; and in relation to streams 
not navigable, the law has always been 
that the purchaser takes the land to the 
center of the stream, as is stated by the 
supreme court in the case of Railway Co. 
v. Schurmeir, supra. So that, as to navi- 
gable streams, the purchaser takes the land 
only to the border of the stream, with the 
right, of course, to make improvements 
upon the stream, as wharves, just as can be 
done in water courses where the tide ebba 
and flows. This is the case of a non-navi- 
gable lake, not of a stream, and the ques- 
tion is, whether that changes the principles 
of the case as stated. So far as we can 
judge from the statement made in the 
pleadings, it seems to me that it cannot. 
Iu the argument of this case a great many 
facts have been stated of which the court 
can take no judicial notice. For example, 
it is stated that the government, in many 
cases of these non-navigable lakes, has re- 
garded the land covered by the water as 
still belonging to the government, and has 
had it surveyed, and has sold it Some 
cases in Missouri are referred to and another 
on the Calumet river, in Illinois and Indiana. 
We do not undertake to lay down any abso- 
lute rule upon the subject. We do not say 
but that circumstances might change the prin- 
ciple applicable to such a case as this, but 
if it be true, as we have the right to as- 
sume upon the pleadings that it may be, 
or is, that the physical condition of this 
lake has not substantially changed between 
the time of the survey and the time when 
this suit was commenced, then it seems 
clear that the plaintiffs, in obtaining the 
title to lots 3 and 4 would have the right 
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to include within the boundary of their 
land, as that "which was sold by the govern- 
ment, all of the extension into the lake. 

Whether or not this was the effect of a 
gradual accretion upon the land, or of some 
sudden cause, all we can judge from is the 
facts as they appear from the pleadings. 
As this lake is only three-quarters of a 
mile wide, it may be doubtful whether the 
same rule ought to be applicable to this 
case as to a larger lake, which, owing to 
the cultivation of the country or other 
cause, might dry up gradually or suddenly. 
For example; the plaintiffs being the own- 
ers of all the land on the east and west 
and southern boundaries of this lake, sup- 
pose that there is a gradual withdrawal of 
the lake, and the bed of the lake bordering 
upon the plaintiff's land should become dry 
.land, what is to prevent the principle of 
accretion from operating in such a case as 
this, where the lake is only three-quarters 
of a mile wide? Ought there to be any dif- 
ference in this case from that of a non- 
navigable stream, so called? Is not this 
within the spirit of the acts of congress? 
Whether that would be true ot a large body 
of water where the water gradually or sud* 
denly retired, it is not necessary to decide. 
It might be supposed in such case that the 
government did not intend to convey the 
land covered by the water, but that per- 
haps is not necessary to be decided in this 
case. Neither do I feel inclined to decide 
absolutely as to the rights of the parties Jn 
this case. 

It may be that if the facts were all known 
to us, if the changes which had occurred 
since the time of the survey and, the sale, 
and the time when this suit was brought 
were known, we might take a different 
view of the case. But as far as we can at 
present see, there seems to be no reason 
for taking this case out of the general rule, 
where land is purchased bordering upon a 
non-navigable stream, and where the line 
is meandered upon the stream for the pur- 
pose of quantity, and the stream is intend- 
ed as the boundary of the land. The uni- 
form rule as to the description of lands in 
deeds is that the great natural object is to 
govern, and courses and distances are to 
yield to the object The great natural ob- 
ject here was the lake or the water, and 
the plat shows that the western line of lots 
3 and 4 was intended to be the water, and 
we conclude that the government did not 
intend to exclude from the operation of 
the grant which was made to the purchas- 
er, any land between the meandered line 
and the water, so without actually deciding 
what may be the ultimate rights of the par- 
ties, we must hold that the demurrer is not 
well taken, and must be overruled. Order- 
ed accordingly. 
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FORSYTHE v. BALLANCE. 

[6 McLean,' 5G2.] i 

Circuit Court, N. D. Illinois. July Term, 1855. 

Grant— Consideration— Gratuity — Decease op 
Settler — Patent to Legal Representatives 
— Sale for Payment op Debts — Regularity 
of the Proceeding. 

1. A grant made by congress to certain 
settlers in the village of Peoria, whose buildings 
had been destroyed by a company of militia, in 
the service of the United States, cannot be con- 
sidered as a gratuity. 

2. The grant, when made, referred back to 
the consideration and fully recognized it. 

3. The individual who made the settlement, 
and whose property was destroyed, died before 
the grant was made. The property descended 
to his heirs, and when the patent was issued, 
it was properly made to the legal representa- 
tives of the deceased. 

4. Under the laws of Illinois, where the admin- 
istrator finds it necessary to sell the real estate 
of a deceased person for the payment of his 
debts, he may make the heirs, if not residents 
of the state, or of the United States, parties to 
the proceeding by publication under the order of 
the court. 

5. When this proceeding is offered collater- 
ally, it cannot be objected to, the jurisdiction 
being undisputed. 

6. The heirs being content, a stranger cannot 
object to the irregularity of the proceeding. 

At law. 

Mr. Williams, for plaintiff. 
Mr. Browning, for defendant 
Before McLEAN, Circuit Justice, and 
DRUMMOND, District Judge. 

McLEAN, Circuit Justice. This is an 
ejectment to recover the possession of a cer- 
tain lot of land in the town of Peoria, of 
which the defendant is in possession, under 
a title adverse to that under which the plain- 
tiff claims. The plaintiff claims under Le- 
croix, who was an early settler in Peoria, 
and who claimed under the acts of congress 
of 1820 and 1823. The first was entitled 
"An act for the relief of the inhabitants of 
the village of Peoria," passed the loth day 
of May, 1820 [3 Stat 605]. The 1st section 
provides, "that every person, or the legal 
representatives of every person, who claims 
a lot or lots in the village of Peoria, shall, 
before the first day of October, deliver to the 
register of the land office at Edwardsville, 
a notice in writing of his or her claim, and 
the register is to make report to the secretary 
of the treasury of the evidence in support of 
the claim, and his opinion whether it ought 
to be confirmed." The register reported, 
among others, that Michael Lecroix claims a 
lot in the village of Peoria, eighty feet by 
three hundred in depth. And it appears 
from the facts in the report, that Lecroix 
purchased it and three other lots in 180S or 
9, very soon after which he built on the 
above lot a large two story dwelling house, 
a large store house, and other out buildings, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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&c, and that he continued to occupy the 
same until the year 1S12, when the village of 
Peoria was destroyed by Capt Craig, who 
commanded a company of Illinois militia, 
in the service of the United States, because 
his company was fired upon at night, whilst 
at anchor in their boats in the lake opposite 
the town, by Indians, who were supposed to 
be friendly with the inhabitants. 

On the 3rd of March, 1S23, congress passed 
"an act to confirm certain claims to lots in 
the village of Peoria, in the state of Illinois" 
[3 Stat 787]. The first section declared, 
"That there is hereby granted, to each of the 
French and Canadian inhabitants and other 
settlers in the village of Peoria, in the state 
of Illinois, whose claims are contained in a 
report made by the register of the land of- 
fice at Edwardsville, in pursuance of the act 
of congress, approved May the fifteenth, 1820, 
and who had settled a lot in the village afore- 
said, prior to the 1st day of January, 1813, 
and who have not heretofore received a con- 
firmation of claims, or donation of any tract 
of land or village lot * * * so settled up- 
on and improved, where the same shall not 
exceed two acres, * * * shall be con- 
firmed." A survey of the lot in question was 
made by the United States in 1840, and a 
patent was issued to the legal representa- 
tives of Lecroix. The patent recited the re- 
port of the register, that "Michael Lecroix 
is the inhabitant or settler within the pur- 
view of the confirmatory act of congress, 
3d March, lS23,&c, and that it has appear- 
ed to the satisfaction of said register and 
receiver, that the said inhabitant or settler, 
did not, prior to the said act, receive in con- 
firmation of claims or donations of any tract 
of land or village lot from the United States, 
and that the legal representatives of the said 
Lecroix, in virtue of the confirmation act 
aforesaid," are entitled, &c. In March, 1848, 
the administrator of Lecroix filed his peti- 
tion to have the lot sold for the payment of 
debts. Lecroix, having made a will, dis- 
tributed his property between his wife and 
children, illegitimate, but recognized by him. 
He died in 1821. The court of probate, to 
whom the petition was presented, ordered 
publication, as required by the statute, as 
notice to the absent heirs who lived beyond 
the state of Illinois, some or all of them liv- 
ing in Canada, These heirs were made de- 
fendants in the petition, as well as the lega- 
tees of the deceased. After the requisite no- 
tice was given and the necessary proceed- 
ings had, the court directed a sale of the 
premises in pursuance of the statute, and a 
purchase was made by the administrator or 
executor of Lecroix, who afterwards sold to 
the plaintiff. 

The right asserted by the defendant, orig- 
inated before the patent under w T hich the 
plaintiff claims, was issued; and it is in- 
sisted that the title was a gratuity, and that 
until the patent was issued, no right vested 
in the representatives of Lecroix. That in 



this view the title of the defendant is para- 
mount to that of the plaintiff. In no correct 
sense, can this lot be considered as a gratu- 
ity to Lecroix. It is true that the early 
settlers at Peoria had no right to the lots. 
' they occupied. They were the pioneers in 
that part of the country, and encountered 
privations and dangers incident to such a 
settlement The country became involved in 
a war with England, and a consequent war 
with the Indians on our frontier. During 
this contest a Captain Craig, who command- 
ed a company of militia, in the service of 
the United States, being fired on by some 
Indians from or near the village of Peoria, 
on the supposition that the people of the 
village were friendly to those Indians, in 
revenge destroyed the village. This was a 
great outrage, and was so considered by the 
government, and it was bound to remuner- 
ate the sufferers. It w r as done, to a limited 
extent, by giving to them the lots which 
they had occupied. The act of 1820 was 
passed for the relief of the inhabitants of 
Peoria. This was a recognition of the obli 
gation by the government, but of a more 
limited extent than the merits of the inhab- 
itants required, or was suited to the dignity 
or justice of the government The report 
was made under the act of tS20, designating 
the extent of the claim of Lecroix. It seems 
he had constructed a large dwelling house, 
a large store house, and other buildings, on 
the lots awarded to him, and this was con- 
firmed by the act of 1823, which granted tlm 
lots stated in the report to the former pro- 
prietors. This grant recognized the consid- 
eration of the former settlements and im- 
provements, which had been burnt by the 
troops under the United States. The titie 
related back, and took effect from the settle- 
ments made. To call this a gratuity w T ould 
be to apply the term unjustly, as it supposes 
the thing to have been done without consid- 
eration, and would exclude the remunera- 
tion which was declared and intended by the 
government. Lecroix died before the act of 
1823, but the proof of his loss was made, 
and the proceedings for his remuneration 
were not only commenced, but nearly com- 
pleted. His claim was recognized by the 
government, and its final confirmation can 
not be separated from the basis on which 
it rests. It was property, property which r 
on the death of Lecroix, descended to his 
heirs. This was fully recognized by the 
government, by the issue of the patent to- 
his legal representatives. This was not 
only a pre-emptive right, which is the right 
of purchase, but it was an absolute right 
to the property,— a right sanctioned by 
legislative grant, which is the highest ev- 
idence of title. This lot was sold as the 
property of the heirs of Leproix, for the 
payment of his debts. The heirs, under 
the statute, were made parties to the suit 
The proceedings are not alleged to be void 
for want of jurisdiction, or any other ground. 
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No fraud is charged. No person but the 
heirs can now object to the sale, and there 
is nothing in this case, which shows that 
they are not content The purchase was 
made under a judicial sale, and there is 
no presumption that it was not fairly made. 

Can a stranger to this title object to the 
regularity of the sale? I think not. Under 
the laws of the state, the title of the heirs 
was transferred by the sale and the deed 
made under it That sale was sanctioned, 
and the deed made, under the direction 
and special sanction of a court having ju- 
risdiction of the case. The courts of the 
United States follow the decisions of the 
state courts in construing its statn+fis. Tho. 
defendant, a stranger to this title, which is 
paramount to the one under which he 
claims, objects to the judicial proceedings 
under which the plaintiff claims, when they 
are offered in evidence collaterally. This 
cannot be done where the jurisdiction of 
the court is unquestionable. In Grignon 
v. Astor, 2 How. [43 U. S.] 319, in a case 
where there was a sale of property by 
an administrator for the payment of the 
debts of a deceased person, the court say, 
"The power to hear and determine the case 
is jurisdiction; it is coram judice, whenever 
a case is presented which brings the power 
into action. If the petitioner presents such 
a case, as, on demurrer, the court would 
render a judgment in his favor, it is an un- 
doubted case of jurisdiction.'* And, "if the 
law confers the power to render a judgment 
or decree, the court has jurisdiction; what 
shall be adjudged or decreed between the 
parties, and with which is the right of the 
case, is judicial action by hearing and deter- 
mining it" A case so adjudged, however, 
erroneously, when the judgment is given in 
evidence, must be considered as conclusive 
of the matters determined. I think the legal 
title is in the plaintiff. 

DRUMMOND, District Judge, considered 
the grant to the legal representatives of Le- 
croix as a gratuity, which could not be 
reached by the creditors of the deceased. 

[NOTE. See Ballance v. Forsyth, 13 How. 
(54 U. S.) 18, and 24 How. (65 U. S.) 1S3.] 

FORSYTHE (UNITED STATES v.). See 
Case No. 15,133. 

FORSYTHE (VORHIS v.). See Case No. 
17,004. 

Case TXo. 4,953. 

FORT v. UNION PAC. R. CO. 
[2 Dill. 259; i 11 Am. Law Reg. (N. S.) 101.] 
Circuit Court, D. Nebraska. Nov. 10, 1871.2 
Negligence — Liability of Master to Sekvajit 
for Acts of Fellow-Sehvant— Damages. 
1. A railroad company is liable for the negli- 
gent act of a foreman having charge of dan- 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
2 [Affirmed in 17 Wall. (S4 U. S.) 553.] 



gerous machinery, who," in the course and with- 
in the scope of his duties, orders an infant em- 1 
ploye* under him upon a service hazardous to 
life or limb, and which was not within the 
scope of the ordinary or proper duties a of the 
servant thus commanded to perform it; in such 
a case the rule which exempts the employer 
from liability to one servant for the negligence 
of a fellow-servant in the same common serv- 
ice, has no just application. 

[Cited in Evans v. Atlantic & P. R. Co., 62 
Mo. 50; Lehigh Val. Coal Co. v. Jones, 86 
Pa. St. 440; Stephens v. Hannibal & St. 
J. Ry. Co., 86 Mo. 223.] 

[See note at end of case.] 

2. Damages down to and even beyond the day 
of trial may, in proper cases, be given. 

Action by the plaintiff [Jesse L. Fort] for 
an injury to bis minor son when in the em- 
ployment of the defendant. The allegations 
of the petition- in respect to the manner in 
which the injury was caused are as follows: 
"Plaintiff further says that on or about Oc- 
tober 1st, A. D. 1867, plaintiff's minor son, 
James H. Port, then aged about sixteen years, 
was hired and employed by defendant to- 
work in defendant's machine shop in the city 
of Omaha; that a portion of said shop and 
the machinery therein was under the superin- 
tendence and control of one Collett, agent 
and servant of said defendant; that said Col- 
lett, being grossly negligent and careless in 
so doing, did order and direct (being thereto- 
duly authorized by defendant, and said minor 
as such employ^ being under him as such su- 
perintendent) said minor to ascend to a great 
height, to-wit— twenty feet from the floor of 
said shop, and among rapidly revolving and 
dangerous machinery, for the purpose of ad- 
justing a certain belt by which a portion of 
said machinery was moved; that said under- 
taking was a hazardous one even for an adult 
to perform; that said minor undertook to 
perform said order, but in attempting so to do 
was caught by the right arm by said belt, sad 
belt being caught by a certain key which was 
improperly projecting from the shafting near 
which he was so directed to go, and said arm 
torn from his body; that said minor was 
guilty of no negligence or carelessness in at- 
tempting to discharge said order, but that be. 
was compelled to obey all orders and direc- 
tions of said Collett pertaining to his said em- 
ployment" 

The answer puts in issue the substance of 
these allegations in regard to negligence. 

After the evidence was produced, the jury 
were charged as follows by the circuit judge: 

"1. This action is brought by plaintiff to re- 
cover damages for an injury to his minor son, 
resulting in the loss of an arm while in the 
employ of the defendant That the plain- 
tiff's son was employed by the defendant, 
and by an accident his arm was torn off by 
machinery in the car shop of the defendant, 
are facts which are admitted. Evidence has- 
been offered tending to show that the defend- 
ant, in its works at this city (Omaha) had a 
car department, of which Mr. Gamble was 
the superintendent; that under him, and hav- 
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ins immediate control of the shop, was a 
• foreman, Mr. Ballou; that under the foreman 
there were various sets, or, as a witness called 
them, 'gangs,' of men, under the immediate 
direction and control of some employe or 
'boss;' that, among those having control of a 
set or gang of men working in the shop was 
a Mr. Collett (named in the petition); that 
Collett's duty was to run and superintend the 
running of a certain machine, or certain ma- 
chinery, in the shop; that, from the time the 
plaintiff's son was employed he had been 
wording under Collett, obeying his orders and 
directions; that the chief employment of the 
son had been at a moulding machine, receiv- 
ing and putting away mouldings as they 
came from the machine. After the son had 
been thus engaged for some months, the evi- 
dence tends to show that, on the day the ac- 
cident in question happened, a belt or band 
connected with a shaft, some fourteen or six- 
teen feet high, was off the drum, or pulley, 
.and needed lacing. It does not very clearly 
.appear, perhaps, whether the belt thus out 
of order belonged to the moulding machine 
or some other machine near by; but there is 
evidence tending to show that it was within 
the scope of Collett's duty to see that it was 
repaired. The plaintiff has given evidence, 
which has not on this point been opposed by 
any evidence produced by the defendant, that 
at the time of the accident, Collett, wishing 
to lace the band at the end near the floor, or- 
dered the plaintiff's son, about sixteen years 
of age, to ascend a ladder resting on the shaft 
at the upper end, which shaft was in motion 
at the rate of one hundred and seventy-five 
or two hundred revolutions per minute, and 
hold or keep the band or belt away from the 
shaft, while he (Collett) laced or sewed it to- 
gether at or near the floor;, and the right arm 
of plaintiff's son, while thus engaged, pur- 
suant to the orders of Collett, was caught, or 
in some way became entangled, in the belt, 
or drawn between it and the shaft, and was 
instantly crushed to pieces and torn from his 
body. The plaintiff has offered evidence 
tending to show that he hired his son to the 
defendant to work in the car shop, making 
the contract with Mr. Gamble, the superin- 
tendent; that at the time Mr. Gamble went 
with the son into the shop, and directed him, 
in Mr. Collett's presence, to help Collett, or 
work under him, and obey his orders. Upon 
the evidence, I do not understand it to be 
claimed by the plaintiff that the accident was 
caused by the defect in the key (the only de- 
fect alleged in the pleadings as to the ma- 
chinery)* and on the trial no question has 
been made as to Collett's general skill, fitness, 
and capacity for the performance of the func- 
tions or duties assigned to him; and the spe- 
cific ground on which the recovery is claimed 
is that Collett, in ordering the plaintiff's son 
to ascend the ladder and perform the service 
before mentioned, considering the age of the 
t»oy and the nature of the service required of 
him (which is claimed by the plaintiff to 



have been dangerous to life and limb), was 
guilty of a wrongful or negligent act, which 
resulted in the injury for which this action is 
brought 

"2. There is no statute in the state of Ne- 
braska relating to the liability of masters to 
servants, and the rules regulating such lia- 
bility must be found in the general princi- 
ples of the law as declared by 1L courts. 
One of these principles, too often decided by 
all the English, and most of the American, 
courts, to be now denied, is, that a master 
is not liable to his servant or employe 1 for 
the negligence of a fellow-servant while en- 
gaged in the same common employment or 
service, unless he has been negligent in the 
selection of the servant in fault, which is an 
element, as before observed, not in this case. 
And this doctrine has been extended by the 
English, and hy many of the state courts in 
this country, to all persons serving the same 
master in the same employment, whether 
equal, inferior, or superior in grade, to the 
servant injured, and the fact that the in- 
jured servant was under the control of the 
servant by whose negligence the injury was 
caused, has been considered to make no dif- 
ference in the application of the rule. Al- 
though the rule, particularly this extension 
of it, so as to exempt a master for the negli- 
gence of a servant within the scope of his 
employment, who has the control of another 
servant, for an injury to the latter, caused 
by his obeying the orders of his superior, 
has met with much, and perhaps, just and 
reasonable opposition; yet, it has been so 
often and so generally decided, that it is 
doubtful how far a court, whatever may be 
its own convictions, is at liberty to disregard 
it. But I do feel free to refuse to extend the 
rule to cases to which the reason on which 
it rests does not apply. The reason of the 
doctrine is, that a servant or employe, in 
making his contract, must be presumed to 
take into account all the ordinary risks of 
the business on which he proposes to enter, 
and obtains a compensation which, upon the 
average, covers these risks, amongst which 
are included negligence of fellow-servants in 
the same common employment, but he is not 
presumed to take into account a risk not in- 
cluded in his employment, and which, there- 
fore, he has no reason to anticipate. In de- 
ciding this case, you should determine the 
nature of the employment on which the 
plaintiff engaged that his son should serve. 
If you find that his contract of service, or 
the duties which he engaged to perform 
were such that it was within the contract, or 
within the scope of those duties, that the 
son should assist in the repair of the ma- 
chinery in question, and that the son, when 
injured, was in the discharge of a duty or 
service covered by the contract of employ- 
ment, then the company is not liable for the 
negligence of Collett (if he was negligent)* 
with respect to ordering the son to ascend 
the ladder and hold the belt away from the 
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shaft But I draw this distinction: If the 
work which the son was ordered by Collett 
to do was not within the contract of service, 
—was not one of the duties which fell within 
the contract of employment, but was outside 
of it, then Collett, in ordering the service in 
question (if he was in scope and course of 
his duties and power at the time), must, as 
to this act, be taken to represent the com- 
pany (which is presumed to be constructive- 
ly present), and if that act was wrongful 
and negligent, as hereinafter defined, the 
company, his employer, would be liable for 
the damages caused by such negligent and 
wrongful act; and the principle before ad- 
verted to, that the master is not liable for 
the neglect of a co-employ6 in the same serv- 
ice has, in my judgment, no application, or 
no just application, to such a case; for in 
such a case they are not, in any proper 
sense, 'fellow-servants' in the same common 
service. 

"3. This action is based essentially upon 
the alleged negligence of Collett, and the neg- 
ligence imputed consists in the nature of the 
order which he gave the plaintiff's son. If, 
under the foregoing instructions, you find 
that the company is liable in respect to the 
act of Collett in ordering the boy up the 
shaft, you will then have to inquire whether 
that act was wrongful and negligent. Now, 
gentlemen, that depends upon the circum- 
stances of the case, which you should atten- 
tively consider. An employer is not an in- 
surer of the lives and limbs of his men, but 
he does impliedly engage that he will not ex- 
pose them to unnecessary, unusual, and un- 
reasonable risks to life, or serious bodily in- 
jury. Negligence is the omission to do some- 
thing which a reasonable, prudent man, 
guided by those considerations which ordi- 
narily regulate the conduct of human af- 
fairs, would do, or doing something which 
a prudent and reasonable man would not do, 
under all the circumstances surrounding and 
characterizing the particular case; and in 
this case it is the duty of the jury to consid- 
er the age, and experience, and extent of 
judgment of the boy, and the nature of the 
service demanded of him, in respect to its 
being hazardous to life or limb, or other- 
wise. If a reasonable and ordinarily pru- 
dent man would not have ordered a boy of 
his age, under the circumstances, upon such 
f a service, because it was dangerous, then it 
was a negligent and wrongful act; but if it 
could not, by a man of reasonable prudence 
and sagacity, have been foreseen that the 
service demanded was perilous to the life or 
limb of the boy, the company is not liable, 
although the act required of the boy was one 
not falling within the scope of his employ- 
ment 

"4. This is an action *by the father for 
loss of service of the son, and under the 
pleadings he can only recover pecuniary 
damages, which include actual or necessary 
expenditures for supplies for the son during 



his recovery, the value of his and his fam- 
ily's necessary attention to the son, and the* 
value of the loss of. the services of the son 
from the date of the accident down to the 
time of trial." 

The jury returned a general verdict for the 
plaintiff in the sum of §2,264.92, if the dam- 
ages be computed only to the date when suit 
was brought, March 10, 1S70, but in the sum 
of $3,056.58, if damages be computed to the 
time of trial, November 10, 1871. The jury 
also made the following special finding in 
regard to the nature of the employment of 
Collett and of the plaintiff's son, and the 
cause of the injury, to-wit: "We find that 
the car department of the defendant was 
under the management of a general super- 
intendent, who employed and dismissed the 
hands; that the shop, as to practical oper- 
ations therein conducted, was under a fore- 
man; that the employes were divided, ac- 
cording to their work, into sets, with an un- 
der or immediate foreman; that one of these 
under-foremen was Mr. Collett, named in 
the petition, under whom plaintiff's son was 
to and did serve, as a workman or helper, 
and whose orders he was_ to and did obey; 
that Collett had charge of running and super- 
intending certain machinery in the shop. 
We find that the plaintiff's son was injured 
in executing or carrying out an order of 
Collett, as described in the petition; that 
this order related to a matter within the 
scope of Collett's duty and employment We 
find that the order to the plaintiff's son (in 
carrying out which he lost his arm) was one 
which was not within the scope of the son's 
duty and employment We find that it was 
not a reasonable order, and that its execu- 
tion was attended with a hazard to life or 
limb, and that a prudent man would not 
have ordered the boy to execute it" 

A motion was made by the defendant for 
a new trial, which was denied for the rea- 
sons stated in the opinion of the court. 

Redick & Briggs, for plaintiff. 
A. J. Foppleton and E. Wakelej, for der 
fendant 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. 1. In support of 
the motion for a new trial, it is urged by 
the defendant's counsel that the court erred 
in that portion of the second division, its 
charge to the jury commencing with, "But 
I draw this distinction," and ending with 
the words, "for, in such a case, they are not, 
in any proper sense, 'fellow servants' in the 
same common service.'* I fully appreciate 
the difficulties that surround the question 
here presented, and I do not feel certain that 
this particular case can be discriminated, 
from those in which it is held that the com- 
mon employer of two servants is not liable- 
to one for the act or negligence of the other 
in the course of the common employment 
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Considering, however, the peculiarities of 
the case,— the tender age and inexperience 
of the servant injured, the specially haz- 
ardous, extraordinary service which was 
demanded of him, and that the superior 
servant, who ordered the boy to perform 
it, was in the course of his proper duties, 
and that the injury resulted directly from 
his negligent and wrongful command, I do 
not think that it justly falls within the prin- 
ciple which disentitles a servant to recover 
from the master for an injury caused by 
the negligence of a co-servant in the same 
common service. At all events, it is my 
clear and fixed conviction, that, upon reason, 
principle and public policy, the employer 
ought to be, in such a case as the present, 
responsible civilly for the act of the serv- 
ant whose neglect and wrongful conduct 
caused the injury. I do not intend to elab- 
orate my views, nor enter upon a discussion 
of the authorities. I am aware of the great 
extent to which the general rule has been 
carried by the courts— particularly by the 
courts of England. I place my judgment 
upon this ground: Collett, in superintending 
the repair of the belt attached to the ma- 
chinery, was in the discharge of a duty en- 
trusted to him by the corporation, and in 
the performance of that duty he, and he 
alone, at that* time, represented the corpora- 
tion, which, in contemplation of law, was 
there present in his person, and when he 
ordered, without due and reasonable care 
and reflection, the boy to perform a service 
attended with so much danger, and one 
which involved a risk not within his ordi- 
nary duties and employment, the company 
ought to be held liable for the wrong the 
same as if, under the like circumstances, the 
same act had been required of the boy by 
an individual employer. True, Collett was a 
servant of the company, but so was Ballou 
the general foreman of the shop, and so was 
Gamble the superintendent, and so are all 
the other officers of the corporation in the 
long line of gradation from the president to 
the lowest. If the company is not responsi- 
ble for the wrongful act of Collett, it would 
not be had the same act been done by the 
foreman of the shop, by the superintendent 
of the car department, or even by the pres- 
ident of the company himself. Here was 
dangerous machinery in operation; here was 
a service, dangerous in its nature, to be per- 
formed. Public policy requires that the mas- 
ter, where the safety of a person of tender 
years and inexperience is concerned, if, in- 
deed, in any case, should not be able to ab- 
dicate his duty, or to shift upon another 
his liability, and this he is enabled effectual- 
ly to do if he is not liable for the tortious act 
and neglect of his own servant, and his only 
representative in connection with the service 
which was required of the boy. Without de- 
nying the general rule, our conclusion is 
that it should not be extended to this case. 

2. On the trial it was contended by the 



defendant that the jury could in this action 
only consider and allow for such damages as 
had happened when the action was brought, 
while the plaintiff maintained that the jury 
might take into consideration all the dam- 
ages that had been sustained up to the day 
of trial. On this point the court charged as 
requested by the plaintiff, and there is little 
doubt that this was a view sufficiently favor- 
able to the defendant It has been held, in- 
deed, that, in proper cases, damages pros- 
pective in their nature, but certain to result 
from the wrongful act, may be considered 
and allowed, when they do not form the 
basis of a new action. Wilcox v. Plummer, 
4 Pet. [29 TJ. S. ] 172; ca,ses cited, 2 Greenl. 
Ev. §§ 2G8a, 2GSb. 

Judgment will be entered upon the verdict 
for the sum of $3,050.53. 

Judgment accordingly. 

[NOTE. A bill of exceptions was signed, 
and the case taken to the supreme court, where 
the judgment of the circuit court was affirmed; 
Mr. Justice Davis delivering the opinion, in 
which it was held that the master's exemption 
from liability for the negligent conduct of a 
coemploye" in the same service rests upon the 
theory that the employe, in entering the serv- 
ice of the principal, is presumed to take upon 
himself risks incident to the undertaking, among 
which are to he accounted the negligence of fel- 
low servants in the same employment. But, 
remarked the learned justice, this presumption 
cannot arise where the risk is not within the 
contract of service, and the servant hacf no 
reason to believe he would have to encounter it. 
The injury in this case, it seems, did not oc- 
cur while the boy was doing what his father 
had engaged he should do. On the contrary, 
he was at the time engaged in a service out- 
side the contract, and wholly disconnected with 
it. He was employed as a helper at a mould- 
ing machine, or common work hand, on the floor 
of a shop; and this, in the language of Mr. 
Justice Davis, is a very different thing from 
ascending a ladder resting on a shaft, to ad- 
just displaced machinery, when the shaft was 
revolving at the rate of 175 to 200 revolutions 
per minute, and at the order of his foreman. 
Mr. Justice Bradley dissented. Union Pac. R. 
Co. v. Fort, 17 Wall. (84 TJ. S.) 553.] 

NOTE. As to measure of damages, see Filer 
v. New York C. & H. R. R. Co., 49 N. Y. 42. 
in which it was held that successive actions 
will not lie for the recovery of damages result- 
ing from an injury to the person in consequence 
of a single wrongful act; but the recovery may 
include present damages, and such future or 
prospective damages as it is reasonably cer- 
tain will necessarily and inevitably result from 
the injury. 

[The case of Hines v. Union Pac. R. Co., 
which is published as a note in 2 Dill. 2G9, is 
here published as Case No. 6,521.] 

In England the rule is "conclusively settled 
that one fellow-servant cannot recover (from 
the master) for injuries sustained in their com- 
mon employment from the negligence of a fel- 
low-servant, unless such fellow-servant is shown 
to be either an unfit or improper person to have 
been employed for the purpose. Morgan v. 
Vale of Neath Ry. Co., 5 Best & S. 570 (in 
exchequer chambers, Id. 73G); L. R. 1 Q. B. 
149. And this rule is not altered by the fact 
that the servant to whom the negligence is im- 
puted was a servant of superior authority, 
whose lawful directions the plaintiff was bound 
to obey." Per Mellor, J., in Feltham v. Eng- 
land (1866) L. R. 2 Q. B. 33. "A foreman is 
a servant as much as the other servants whose 
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■work he superintends." Per Willes, 7., in Gal- 
lagher v. Piper (1864) 111 E. G. L. 669; Wig- 
more v. Jay (1850) 5 Welsb.. H. & OK 3*4; 
Skipp v. Eastern Counties Ry.Co., 9 Welsb., H. 
& N. 221; Wiggett v. Fox, 11 Welsb., H. 
4& N. 832; Bartonshill Coal Co. v. Reid, 3 
Maeq. H. L. Cas. 266. 

Fellow-Servants— Who are? See, also, Bar- 
tonshill Coal Cc. v. Reid, 3 Macq. H. L. Cas. 
266; Waller v. Southeastern Ry. Co., 2 Hurl. 
& C. 102; Gallagher v. Piper, 111 E. C. L. 
669; Morgan v. Vale of Neath Ry. Co., o 
Best & S. 570, 736; Feltham v. England, L. R. 
2 Q. B. 33; Tunney v. Midland, etc., Ry. Co., 
Li. R. 1 C.P. 291; Lovegrove y. London, etc., 
Ry. Co., 16 C. B. (N. S.) 669. See Murphy v. 
Smith, 19 C. B. (N. S.) 361, as to servant 
being considered as the master's representative 
in the establishment. All the cases concur in 
holding that the master is liable for his own 
i personal negligence. 

Duty of master to take reasonable precautions 
for the safety of his servants. Brydon v. 
Stewart, 2 Macq. H. L. Cas. 30; Paterson v. 
Wallace, 1 Macq. H. L. Cas. 748. 

Responsibility for defective or improper ma- 
chinery, or absence of proper guards. Jones 
v. Yeager [Case No. 7,510]. See, also, Weems 
v.' Mathieson. 4 Macq. H. L. Cas. 215; Clarke 
v. Holmes. 7 Hurl. & N. 937; Tarrant v. Webb, 
18 C. B. 797; Searle v. Lindsay. 11 C. B. <N. 
S.) 429; Watling v. Oastler. L. R. 6 Exch. 73; 
Roberts v. Smith, 2 Hurl. & N. 213. 

Effect of servant's knowledge and voluntary 
use of the defective machinery* <> r knowledge of 
danger. Jones v. Yeager fsupral. See. also, 
Holmes v. Worthington. 2 Fost. & F. 533: Id. 
238; Senior v. Ward. 1 EI. & El. 385; Grif- 
fiths v, Gidlow. 3 Hurl. & N. 648; Assop v. 
Yates, 2 Hurl. & N. 768. 

Contributory negligence on plaintiff's part dis- 
entitles him to a recovery; but knowledge of 
the incompetence or unfitness of the fellow- 
servant is only evidence on the plaintiff's part 
to be submitted to the jury. Hoey v. Dublin, 



etc., Ry. Co., 5 Ir. C. L. 



FORT (WHITNEY v.). 
5S7 and 17,5SS. 



See Cases Nos. 17,- 



Case Ko. 4,953. 

The FORTITUDE. 

[3 Sumn. 228; i 1 Law Rep, 124.] 

Circuit Court, D. Massachusetts. May Term, 
183S. 

Shipping— ArTnoiuTY of Master — Repairs and 

Supplies at Foreign Pout— Bottomry— Dutt 

of Lender— Lien— Burden of Proof. 

1. The master of a ship has authority in a 
foreign port to procure all supplies and repairs 
neces'sary for the safety of the ship, and the 
due performance of the voyage. 

[Cited in Pope v. Nickerson, Case No. 11,- 

274.] 
[Cited in Blis3 v. Ropes, 9 Allen, 341.] 

2. This authority is not confined to such sup- 
plies and repairs as are absolutely necessary or 
indispensably necessary; but includes all such 
as are reasbnablv fit and proper for the ship 
and voyage. 

[Cited in Gresly v. Smith, Case No. 5,750; 
The George T. Kemp, Id. 5,341.] 

3. Where such supplies and repairs are rea- 
sonably fit and proper, the master, if he has 
not suitable funds, or cannot obtain money on 

i [Reported by Charles Sumner, Esq.] 



the personal credit of the owner, may take it 
upon bottomry. 
[Cited in Joy v. Allen, Case No. 7,552: 

Burke v. The M. P. Rich, Id. 2,161; The 

Lulu, 10 Wall. (77 U. S.) 204.] 

4. The lender on bottomry is bound to exer- 
cise reasonable diligence, in order to ascertain 
whether such supplies and repairs are necessary 
and proper. He is not bound, however, to 
show that there was a positive necessity. It 
is sufficient, if there is an apparent necessity, 
so far as the lender is able upon due inquiry 
and due diligence to ascertain the facts. 

[Cited in The Lulu, 10 Wall. (77 U. S.) 201.] 
[Cited in Leddo v. Hughes, 15 111. 43.] 

5. The lender upon bottomry will be protect- 
ed in such a case of apparent necessity for 
his advances, even though, upon a fuller ex- 
amination and a more thorough investigation 
of the facts, at a subsequent period, it should 
be doubtful whether the supplies and repairs 
were really necessary. 

6. Where there is an apparent necessity for 
repairs, the lender on bottomry is under no 
obligation to inquire as to the best mode of 
making the repairs, or whether they are made 
in the most judicious manner, or to ascertain 
the cause of the injury. As, for example, 
where an acknowledged leak exists, how it is 
caused. It is sufficient if he acts with good 
faith, and does not co-operate wilfully in any 
unnecessary expenditure. 2 

[Cited in Nippert v. The William, 39 Fed. 
S28.] 

7. A master, acting with reasonable^ dili- 
'gence, discretion, and skill, upon the advice of 

competent persons, at a foreign port in mak- 
ing repairs, will be protected, even though a 
more judicious course might possibly have been 
adopted in the judgment of other more skilful 
persons. 

[Cited in The Lucinda Snow, Case No. S,- 
591.] 

S. In a suit on a bottomry bond, in rem, 
where the defence is, that the repairs were not 
necessary, it seems, that the master is not a 
competent witness for the libellant to establish 
the necessity of the repairs; as the decree 
would be evidence of this necessity in a suit 
brought against him by the owner for improper 
conduct in directing the repairs. But under 
such circumstances the court will presume 
favorably for the master, until the presumption 
is overcome by clear proofs. 

9. Material men, and shipwrights and re- 
pairers, have a lien for repairs made on a ship 
in a foreign port, whenever these repairs are 
apparently" reasonable and proper, although not 
absolutely necessary. All that is required on 
their part, is good faith, and reasonable ground 
for action. • 

10. A regular survey, by competent and skil- 
ful persons, 'and repairs made in pursuance of 
their recommendation, is prima facie evidence 
of the propriety of making the repairs, to jus- 
tify the master and lender on bottomry. 

[Cited in The Grapeshot. 9 Wall. (76 U. S.) 
139; The Director, 34 Fed. 60.] 

2 In the ease of Soares v. Rahn, on a bottom- 
ry bond, before the judicial committee of the 
privy council in England, on the 10th of Jan- 
uary, 1839, in an appeal from the high court of 
admiralty, the court said: "If the foreign mer- 
chant shall have instituted reasonable inquiry, 
for the purpose of ascertaining, whether the 
repairs were necessary, and whether the owner 
had not personal credit, the transaction (the 
bottomry bond) will not be impeached, because 
making such reasonable and bona fide inquiry, 
the repairs were not necessary, and the owner 
had personal credit." See Month. Law Mag. 
(Eng.1 Feb. 1S39, p. 30. 
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11. The lender on bottomry is prima facie 
presumed to have made inquiries as to the ap- 
parent necessity of repairs, and to have acted 
upon the facts and circumstances, as made 
known by the survey to the master. 

12. The onus probandi, that the master has 
other funds, or that the owner has a personal 
credit in that port, is not upon the lender on 
bottomry, but lies on the owner, who resists the 
bottomry bond. 

[Cited in Furniss v. The Magoun, Case No. 
5.103; The Grapeshot, 9 Wall. (7(5 XT. S.) 
137.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

This was the case of a suit in rem [against 
the ship Fortitude, Haven and others, claim- 
ants], founded on a bottomry bond given by 
the master of the ship, at Calcutta, East In- 
dies, for moneys taken up for the repairs of 
the ship. The main question raised by the 
pleadings was upon the necessity of the re- 
pairs, the respondents contending, that they 
were unnecessarily, if not fraudulently made. 
At the hearing, the counsel for the libellant 
(Dexter & Stackpole), offered the deposition 
of the master in proof of the necessity. The 
counsel for the respondents, (Choate & Ma- 
son), objected to it, upon the ground of the 
incompetency of the master. 

STORY, Circuit Justice. The question now 
submitted is, whether the master of the ship, 
it being a suit on a bottomry bond, and the 
necessity of the repairs being denied by the 
answer, is a competent witness to establish 
the necessity of the repairs. The suit is in 
rem; and indeed no personal suit would lie 
against the owner. If the master is admis- 
sible to prove the necessity of the repairs, 
then it is plain, that, if a decree is obtained 
by the libellant, the master is discharged 
from all further responsibility. So that he 
has a direct interest in the event of the suit 
under this aspect and will by his own testi- 
mony exonerate himself from all liability to 
the libellant Then, does he stand indiffer- 
ent from an opposing interest? Certainly 
he does not, if the decree in rem will exoner- 
ate him also from all liability to the owner 
of the ship. The question, then, arises, 
whether the decree in rem will be conclusive 
as to the necessity of repairs, in a suit 
brought by the owner of the ship against the 
master? I think it will, for two reasons; 
(1.) A decree in rem, as to the direct point 
decided in it, (and here the necessity of the 
repairs must be directly decided,) is con- 
clusive in all other cases. In case of as- 
serted forfeiture, the decree of acquittal or 
condemnation is conclusive, not only as to 
the property, but as to the point of forfeiture, 
or not So it was adjudged in Rose v. Hime- 
ly, 4 Cranch [8 U. S.] 241, and in Gelston v. 
Hoyt 3 Wheat [16 XL S.] 246. (2.) In the 
next place, the owner cannot found any claim 
against the master, but upon producing the 
proceedings and the decree in admiralty, 
for his loss and damage grew out of that 



If so, the decree is evidence not merely of 
the fact of the decree of sale, but of the valid- 
ity of the bottomry bond, and the necessity 
of the repairs. I do not say, that it is con- 
clusive; that is not necessary to say in the 
point of view in which I am now looking to 
the case. It is sufficient if it be prima facie 
evidence in the case, in favor of the master. 
If it be the latter only, can he be a witness, 
thus to create evidence in his own favor in: 
such a suit? I think not. But if it be evi- 
dence at all in such a suit, (and that it is 
cannot be doubted), then it seems to me, that 
it must be conclusive as to the very hinge 
of the controversy. 

Now I find, that in another class of cases, 
far less imposing and clear, a very able ad- 
miralty judge, (the late Judge Peters), de- 
cided, that the master is not a competent 
witness against the seamen. I mean in 
cases of libels for seamen's wages, brought 
by a suit in rem against the ship; or in per- 
sonam against the owner of the ship. He 
gave, as a reason, that the decree in rem 
would be evidence in favor of the master in 
a suit brought in personam against him by 
the seamen for the same wages. And he 
applied the same reasoning to a suit in per- 
sonam against the owner. In Malone v. Bell 
[Case No. 8,994], which seems to have been 
a suit in personam against the owner, the 
master was offered as a witness by the own- 
er, and the learned judge said; "If a decree 
passes against the seamen in a procedure in 
rem, or against (it should be for, and is an 
obvious mistake) the owner, it may be given 
in evidence to repel a suit against the mas- 
ter." And he accordingly rejected the mas- 
ter's testimony. In Jones v. The Phoenix 
[Id. 7,489], the learned judge recognized the 
same doctrine in a suit in rem. In Atkyns 
v. Burrows [Id. 618], the same learned judge 
rejected the master as a competent witness 
for the owner, to prove that he had right- 
fully displaced the mate, (the libellant), from 
his station; and stated, that he was liable 
over in damages to the owner for his mis- 
conduct in discharging the mate, if im- 
proper. The same doctrine was admitted at 
the bar, and acted upon by the court, in 
Galloway v. Morris, 3 Yeates, 445. In Robi- 
nett v. The Exeter, 2 C. Rob. Adm. 261, the 
master, under the like circumstances, was 
rejected as a competent witness. These 
cases are certainly far less cogent in favor 
of the rejection of the testimony of the mas- 
ter, than the present In short, the whole 
merits, of this controversy turn upon the 
master's conduct If this suit were upon a 
policy of insurance by the owner against the 
, underwriters, and the defence were bar- 
ratry, or deviation by the master, he would 
not be a competent witness for the owner to 
establish the contrary fact. So, if a suit 
were brought against the owner, founded 
upon his misconduct or negligence, he would 
not be a competent witness for the owner to 
disprove his negligence or misconduct. 
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I am aware of the cases cited at the bar 
at common law. One answer is, that they 
are all suits in personam, though I confess, 
that I do not well see" how all of them can 
he supported on that distinction. The case 
of Evans v. Williams, 7 Term B. 481, note 
c, may possibly have turned upon another 
point; not the necessity of borrowing, but 
the misapplication of the money when bor- 
rowed. " Milward v. Hallett, 2 Caines, 77^ 
and Rocher v. Busher, 1 Starkie, 27, pro- 
ceeded on the same ground as Evans v. 
Williams, and indeed was very similar in its 
circumstances. If these cases are not recon- 
cilable with the principles which I have 
already stated, I shall still adhere (at pres- 
ent) to the doctrine, that, in proceedings in 
rem turning upon the very point of the ne- 
cessity of the repairs, the master is not a 
competent witness. At the same time, I am 
ready to confess, that I am not confident, 
that this opinion rests upon grounds so clear, 
that it ought not to yield to a settled course 
of practice; and I greatly fear, that there is 
no authority, which directly sustains it 
Deposition rejected. „ 

At a later day, the following opinion was 
pronounced on the merits of the whole case: 

STOBY, Circuit Justice. This is the case 
of a suit on a bottomry bond, executed at 
Calcutta on 21st of, December, 1836, on the 
ship Fortitude, by one Jeremiah Spalding, 
the master thereof, in favor of the libellant 
The libel asserts, that the money was ad- 
vanced to supply the necessary repairs for 
the ship; and the defence set up is, in sub- 
stance, that the repairs made, and for which 
the money was advanced, were, with a 
trifling exception, unnecessary and not re- 
quired by the state and condition of the ship. 
And the respondents have, accordingly, im- 
puted gross misconduct and want of judg- 
ment, and, indeed, the more grave offence of 
meditated fraud to the master. They have 
not, however, imputed any connivance or 
participation in that misconduct or fraud to 
the lender; although they do certainly rely 
upon his want of the exercise of due dili- 
gence in making inquiries as to the true state 
and condition of the ship. The cause has 
been most elaborately argued by the coun- 
sel on both sides, upon the principles of law 
applicable to the case, as well as upon the 
facts; and I propose to examine, in the first 
instance, those principles of law, as I cannot 
but think, that when well understood and 
clearly defined, they will greatly aid us in 
coming to a right conclusion as to the mate- 
rial facts, which ought' to govern the judg- 
ment of the court 

It is agreed on all sides, that the master 
is to be treated as the general agent of the 
owner or employer of the ship, as to pro- 
curing repairs and supplies for the ship, in 
a foreign port, in the absence of the owner 
or employer. And it is equally agreed, that 
this power is not unlimited; but is restricted 
9FKD.CAS.— 31 



to such repairs and supplies as are, in a just 
sense, necessary for the ship under the ac- 
tual circumstances of the voyage. But as 
to what is the true meaning of the word 
"necessary," or in other words, as to what 
repairs or supplies are to be deemed neces- 
sary in the sense of the rule, the learned 
counsel widely differ; the counsel for the 
respondents contending, that the repairs 
must be positively and absolutely necessary 
for the voyage in a strict sense; and the 
counsel for the libellant as strenuously con- 
tending, that all that is required is, that they 
should be reasonably fit and proper for the 
occasion. The respondents' counsel have 
placed great reliance in support of their po- 
sition, upon certain language to be found in 
some of the text-books and authorities upon 
this subject, where it is suggested that the 
master's authority is confined to cases of ac- 
tual necessity, of great extremity, of extreme 
necessity, of great and invincible necessity, 
and of absolute necessity. Language like this 
may undoubtedly be found in the text-books 
and authorities, sometimes used in a very 
loose and inexact manner,* and sometimes 
looking to the subject-matter immediately in 
judgment exceedingly appropriate, and, un- 
derstood with its just limitations, entirely 
accurate. As far as I have been able to 
examine the authorities and text-books citori 
to sustain these intensive expressions or ne- 
cessity, they are used in reference to bot- 
tomry bonds, as contradistinguished from 
other ordinary contracts for repairs. There 
is a manifest difference between that neces- 
sity which will justify repairs, and that 
superadded necessity, if I may use such an 
expression, which will justify the giving of 
a bottomry bond. To justify the giving of 
a bottomry bond, it is not only essential 
that there should be a necessity for the re- 
pairs, but that there should also be a neces- 
sity of resorting to a bottomry bond, in order 
to procure the proper funds to defray the 
expenditure. If the master has funds of 3iis 
owner in his own possession, or if he can 
procure funds upon the personal credit of 
the owner, he is not ordinarily at liberty to 
resort to a bottomry loan. In short, it is 
only when this is the only or the least dis- 
advantageous mode of borrowing, that the 
master is at liberty to resort to it as a der- 
nier resort The giving of a bottomry bond 
is, therefore, properly said to be justifiable 
only in cases of great extremity, of urgent 
necessity, or of extreme pressure. In cases, 
of bottomry, the expressions may be appro- 
priate, when they would "be utterly inappli- 
cable to common cases of repairs. See Hea- 
thorn v. Darling, 1 Moore P. C. 6, 14. 

The distinction here alluded to is expressly 
stated in the case of The Aurora, 1 Wheat 
[14 U. S.] 102, where it is said by the court: 
"The law in respect to maritime hypotheca- 
tions is, in general, well settled. The mas- 
ter of the ship is the confidential servant 
or agent. of the owners, and they are bound** 
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to the performance of all lawful contracts 
made by him, relative to the usual employ- 
ment of the ship, and the repairs and other 
necessaries furnished for her use. This rule 
is established, as well upon the implied as- 
sent of the owners, as with a view to the 
convenience of the commercial world. As, 
therefore, the master may contract for re- 
pairs and supplies, and thereby, indirectly, 
bind the owners to the value of the ship and 
freight, so, it is held, that he may, for the 
like purposes, expressly pledge and hypoth- 
ecate the ship and freight, and thereby cre- 
ate a direct lien on the same, for the security 
of the creditor. But the authority of the 
master is limited to objects connected with 
the voyage, and, if he transcend the pre- 
scribed limits, his acts become, in legal con- 
templation, mere nullities. Hence, to make 
a bottomry bond executed by the master a 
valid hypothecation of the ship, it must be 
shown by the creditor, that the master acted 
within the scope of his authority; or, in 
other words, it must be shown, that the 
advances were made for repairs and supplies 
necessary for effectuating the object of the 
voyage, or the safety and security of the 
ship; and no presumption should arise, that 
such repairs and supplies could be procured 
upon any reasonable terms with the credit 
of the owner, independent of such hypothe- 
cation. If, therefore, the master have suffi- 
cient funds of the owner within his control, 
or can procure them upon the general credit 
of the owner, he is not at liberty to subject 
the ship to the expensive and disadvanta- 
geous lien of an hypothecatory instrument." 
And again (page 506) it is added: "It is 
incumbent upon the creditor, who claims an 
hypothecation to prove the actual necessity 
of those things which give rise to his de- 
mand; and if from his own showing, or other 
wise, it appears, that he has funds of the 
owner in his possession, which might have 
been applied to the demand, and he has 
neglected or refused so to do, he must fail 
in his claim." Nor is there any thing new 
in this statement The same doctrine will 
be found laid down in all the leading ele- 
mentary treatises and authorities, as incon- 
trovertibly established. See 3 Kent, Comm. 
(3d Ed.) lect 46, p. 171; 2 Emer. Traits a- 
la Grosse, c. 4, §§ 6, 11; Abb. Shipp. 125 
(Am. Ed. 1829), and note 2, and cases there 
cited; Moll. bk. 2, c. 11, §§ 11, 12; The Vir- 
gin, 8 Pet. [33 U. S.] 538; The Nelson, 1 
Hagg. Adm. 169, 175; Jac. Sea Laws, bk. 4, 
c. 2, p. 359, hy Frick; 1 Bell, Comm. (4th 
Ed.) 430-434; The Ithadanianthe, 1 Dod. 201, 
206; The Alexander, Id. 278, 280; Pard. 
Droit Com. torn. 3, n. 910, 911, pp. 509, 510. 

Let us proceed, then, to the consideration 
of what, in the sense of the law, are neces- 
sary repairs, for which, when ordered by the 
master, the owner would be liable in case no 
bottomry bond had been given. Now, we 
all know, that where money is advanced in 
a foreign port, for necessary repairs, the own- 



er is liable for the amount advanced for such 
repairs in a suit in personam at the instance 
of the lender. And if the work is done, and 
materials furnished for such necessary re- 
pairs in a foreign port, the material men and 
workmen, if unpaid, have a treble remedy, 
by a suit in personam against the master, 
and by a like suit against the owner, and by 
a suit in rem in the admiralty to enforce the 
lien given to them by the maritime law. This 
doctrine is well established; and the right to 
proceed in rem has been fully recognized by 
the supreme court of the United States. This 
inquiry is the more important, because, if 
the repairs made were, in the sense of the 
law, necessary repairs, for which the owner 
would have been personally liable in the man- 
ner above mentioned, if no bottomry bond 
had been taken; then it seems to me, that, if 
the necessary funds in order to make those 
repairs could not otherwise be obtained, and 
the bottomry bond was bona fide entered into 
by the lender, it would be extremely difficult 
to show, that it ought not to be upheld by 
this court In relation to what are necessary 
repairs in the sense of the law, for which the 
master may lawfully bind the owner of the 
ship, I have not been able, after a pretty 
thorough search into the authorities and text 
writers, ancient and modern, to find it any 
where laid down in direct or peremptory 
terms, that they are s\ich repairs, and such re- 
pairs only, as are absolutely indispensable for 
the safety of the ship, or the voyage, or that 
there must be an extreme necessity, an in- 
vincible distress, or a positive urgent incapac- 
ity, to justify the master in making the re- 
pairs. The general formulary of expression 
found to be laid down is, simply, that the re- 
pairs are to be necessary, without in any 
manner pointing out, what repairs are, in the 
sense of the law, deemed necessary, or what 
constitutes the true definition of necessity. 
But a thorough examination of the common 
text writers, ancient as well as modern, will, 
as I think, satisfactorily show, that they have 
all understood the language in a very miti- 
gated sense; and that necessary repairs mean 
such, as are reasonably fit and proper for the 
ship under the circumstances, and not merely 
such as are absolutely indispensable for the 
safety of the ship or the accomplishment of 
the voyage. The Roman law manifestly took 
this view of the matter. In commenting up- 
on the Pretor's edict, De Exercitoria Actione, 
it is well remarked by Ulpian, that as we are 
obliged from necessity to contract with mas- 
ters of ships, of whose character and condi- 
tion we are ignorant, it is equitable that the 
owner should be bound by his acts; and that 
the case is stronger than that of a contract 
with the clerk of a shopkeeper; for some- 
times in the case of the master of a ship, 
neither the time nor the place allow us the 
opportunity of full deliberation. "In navis 
magistro non ita est; nam interdum locus, 
tempus non patitur plenius deliberandi con- 
cilium." Dig. lib. 14, tit 1. And, there- 
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' fore, the owner Is held to contracts made 
in good faith with the master, since other- 
wise the persons contracting might suffer 
from his frauds. "Omnia facta magistri 
debet praestare qui eum praeposuit; alio- 
quin contrahentes decipientur." This con- 
sideration may not be unimportaut in re- 
viewing other parts of the present case. 
Id. 1. 1, § 5. The text of the Roman law 
then proceeds to state the right of the master 
-of the ship to bind the owner as being limit- 
ed to the concerns of the ship; "Ejus rei no- 
mine cujus ibi praepositus fuerit, id est, in 
earn rem praepositus sit;" and illustrates it 
by reference to his ordinary power to buy 
things proper for the navigation of the ship 
or for repairing the ship; "utputa, si ad onus 
vehenduin locatum sit: aut aliquas res emerit 
utiles naviganti; vel si quid, reficiendae navis 
causa contractum, vel impensum est." Id. 
J. 1, § 6; Id. 1. 4 § o. And it then declares, 
that if he borrows money for the same pur- 
pose, "ad usum ejus rei, in quern praepositus 
est," as, for example, to repair the ship, the 
owner will be liable therefor, even though the 
master should afterwards convert the money 
to his own use, (Id. 1. 1, § 6; Id. 1. 7; Emer. 
torn. 2, c 4, § o), if the creditor lent the money 
bona fide, and the ship stood in need of re- 
pairs and he knew it. "Si cum pecunia cre- 
deretur, navis in ea causa fuisset, ut refici 
■debcret,— si illud quoque scierit necessarium 
Tefectioni pecuniam esse." Dig. lib. 14, tit 
1, 1. 7; Poth. Pand. lib. 14, tit. 1, n. 7, S; 
Emer. torn. 2, c. 4, § 5. It seems difficult to 
Avoid the conclusion, that the Roman law un- 
derstood that the owner was liable in the ex- 
ercitorial action for all repairs, which the 
master, virtute officii, had an implied au- 
thority to order; and that the repairs which 
lie had a right to order were not such as were 
strictly indispensable, but such as were rea- 
sonably useful and proper (utiles), and that 
money might be safely lent by the lender, 
whenever there existed such a good cause for 
repairs. But still the lender even in such a 
case, had a right to lend no more than was 
necessary for the repairs,— "Multo tamen ma- 
.gis pecunia credita fuerit quam ad rem esset 
necessariain non deb ere in solidum adversus 
Dominum Navis actionem dari,"— and if he 
did wantonly and knowingly lend more, then 
the owner was not responsible. Emerigon 
and Voet seem so to have interpreted the 
Roman law. Emer. Traite des Contrats a la 
Grosse, torn. 2. cc. 4, 5, 7, § 8; Voet ad Pand. 
lib. 14, tit. 1, §§ 3, 6. Cujacius has expounded 
it in £he same manner in an ample commen- 
tary, illustrating the doctrine by stating, that 
if the creditor lends money to buy a sail for 
the ship, he must shew, that the ship wanted 
-the sail, not that it was indispensably neces- 
sary. "Necesse erit probandi se veli emend! 
causa credidisse, et velo navem indiguisse." 
Cujacii Opera, torn. 1. cols. 1450-1453, ad 
Leg. 7; Dig. lib. 14, tit 1, Afric. Quest 

In looking into the regulations customary 
or positive of modern commercial nations, 



it will be found, that language is used, 
which admits, if it does not absolutely re- 
quire a similar force of the word necessary. 
The Consolato del Mare requires the mer- 
chant or shipper to lend to the master mon- 
ey, when it is necessary to procure rigging 
or other things necessary for the ship; and 
authorizes the master to buy whatever 
equipments or other things are necessary 
for the ship. The laws of Oleron (article 1) 
authorize the master to pledge the ship, if 
he needs money to defray the expenses of 
the ship. "Si aprSs le depart, le maitre 
d'argent pour les depens de la nef, il pent 
mettre aucun d* appareux en gage," &c. 
Consolato del Mare, cc. 106, 107; Pard. 
Coll. Lois Marit torn. 2, pp. 109, 110; Id. 
p. 224, c. 239; Emer. Traite a, la Grosse. 
torn. 2, c. 4, § 5. The laws of Wisbuy, 
(article 13) declare, that if the master is 
in need of provisions or supplies, he may 
pledge a part of his equipments therefor. 
Emer. Traits a- la Grosse, torn. 2, c. 4, 
§ 5. The old Hanseatic ordinance (article 
60) declares, that, if the master stood in 
need of money for the ship in a foreign 
country, he might take it up on bottomry, 
if he could not do better.- "S'il a necessite 
et besoin d'argent pour le navire." Id. The 
new Hanseatic ordinance (article 6, § 2) 
is more impressive. It provides, that if 
the master in foreign places perceives a 
probable damage in the ship or its equip- 
ments, and he cannot obtain money on 
exchange, and has not goods in the ship, 
which he can sell more for the benefit of the 
owner than to take up money on bottomry, 
he may do the latter. "Si nauclerus in 
caeteris locis, et probabile damnum in navi, 
aut instruments navis perceperit, ac isthic 
loci nullum cambium ad exercitores trans* 
mittendum obtinere queat, &c. ; turn hoc 
in casu necessitatis pro servanda navi et 
bonis habeat potestatem summae universa- 
rum Exercitorum tantum pecuniae sub 
faenore nautico aceipiendae, quantum ad 
reparationem damni et alios similes casus 
necessitatis opus habet" Id.; Pard. Coll. 
Lois Marit torn. 2, 527; Id. 547; Emer. 
torn. 2, c. 4, § 11. "Le Guidon de la Mer 
(chapter 5, art 35) states: "Apres la tour- 
mente passee et les damages souferts, le 
maitre pour restaurer son navire peut pren- 
dre argent sur le quille," &c. Emer. TraitC* 
& la Grosse, torn. 2, c. 4, § 5; Pard. Coll. 
Lois Marit torn. 2, p. 396. The French ordi- 
nance of 1681 (article 19, of the captain) de- 
clares, that the master may, in the course of 
his voyage, take up money upon the bodyand 
keel of the ship for the repairs, provisions, 
and other necessities of the ship, "pour 
radoub, vietuailles, et autres necessity du 
batiment" *In the interpretation of this or- 
dinance it has been held by the ablest com- 
mentators, Valin and Emerigon, that, at 
most, nothing more than an apparent ne- 
cessity and good faith on* the part of the 
lender are necessary to make a bottomry 
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by the master valid for repairs. Nay, it 
seems, that if the lender act in good faith 
upon the representations of the master, the 
bottomry will be valid, even if no neces- 
sity for the repairs really existed. Emer. 
Traite it la Grosse, torn. 2, c. 4, §§ 5, 7, 8, 11; 
1 Valin, Comm. liv. 2, tit 1, art. 19, p. 441; 
Id. liv. 1, tit 14, art 16, p. 362. See, also, 
Ersk. Inst B. 3, tit 3, §§ 44, 46; 1 Stair, 
Inst by Brodie, B. 1, tit. 12, §§ 18, 19; Poth. 
Obi. 44S, note. 

The language of the earlier commentators 
upon the Roman law and the maritime law, 
as to this subject, is somewhat indeterminate; 
but their total silence, as to any intense 
phrases or qualifications implying absolute or 
indispensable necessity, seems to justify the 
conclusion, that all which was required on the 
part of the lender, was to ascertain, that 
there was a fair ground to believe, that the 
advances for the ship were reasonably fit and 
proper for its wants. Thus Peckius in his 
commentary on the Digest, de Exercitoria 
Actione, says: "Africani igitur praecepta 
creditorem observare oportet, quae haec sunt, 
quod sciat navem in ea causa esse, ut refici 
debeat; quod credat in earn causam contrahi; 
quod exprimat refectionis gratia muruum se 
credere." Peck. Opera Omnia de Exercit 
Actione, p. S3S; S. P. Vinnlus. Peck, ad Hem 
Nauticam, de Exerc. Actione, pp. 98, 99, 1S3. 
Vinnius in his notes on Peckius says: "Si 
navis instruenda aut reficienda sit, et magis- 
ter in earn rem pecuniam mutuetur, etiam 
hoc casu actio in exercitorem dabitur. Caete- 
runi non alios utiliter aget creditor, quam 
si concurrant ilia omnia, quae hie exigit Afri- 
canus. Summa est; (1) ut navis in ea causa 
fuerit, ut refici deberet; (2) ut sciat se credere 
in hoc ipsum, cui sit aliquis magistri navis 
jure et nomine praepositus; (3) ut non major 
pecunia credita sit, quam navis reficiendae 
opus fuerit; (4) ut eo loco credita sit pecunia, 
in quo id, propter quod numerabatur, com- 
parari potuerit" Vinnius, Peck, ad Rem 
Naut de Exercit Act p. 183. And he re- 
peats the same suggestions in his own com- 
mentary on the Institutes. Vinnius ad Inst 
Lib. 4, tit. 7, § 2, nota 4. Marquardus, in his 
Treatise on Maritime Law, uses the following 
language: "Adeo autem favorabile esthocre- 
fectionis navalis privilegium, ut si magister 
navis cavit se accipere in refectionem navis, 
etiamsi, in earn causam non impendent, sed 
in suos usus converterit, tamen teneatur Ex- 
ercitor. Marquardus, de Jure Marit lib. 2, 
c. 5, p. 225, n. 27. Stypmannus says: "Si vero 
extra provinciam est, et navis indigeat, ex. 
gr. si vela emenda vel alia armenta, potest 
magister navis, pro resarciendo damno, quod 
navis a tempestatibus accepit, quantum est 
opus periculo exercitorem. sumere; et quod ita 
accipit, tenentur exsolvere." He -adds in an- 
other place: "Debet autem damnum in cujus 
rcparationem pecunia accipitur, verum, non 
simulatum, vanum, aut imaginarium esse.** 
(Stypmannus ad Jus Marit p. 4, c. 5, n. 106, 
107, 113-135, pp. 417-419); citing with appro- 



bation the commentary of Cujacius on the 
law of Africanus. Loccenius says: "Si navis 
reficienda aut instruenda sit, et magister in 
usum navis reficiendae aut instruendae, cui 
praepositus est, pecuniam, fuerit tnutuatus, 
etiam si hoe non sciverit exercitor, tamen in 
exercitorem actio dabitur." He then puts the 
case of the money being misemployed; and 
states, that the owner is still bound; and then 
adds: "Sed et creditorem mcautum esse decet 
eo ut dispiciat an in earn causum impendat pe- 
cuniam magister navis, in quam ab ipso mu- 
tuatus est; vel num iis impensis navis jam 
opus habeat, in quas ipsi credidit pecuniam; 
num navis in ea causa sit, ut refici debeat" 
IiOcc. de Jure Mar. lib. 3, c. 7, notes 6-8. 
ICuricke is far more direct: "Pocest vero nau- 
clerus in locis peregrinis faenus nauticum ac- 
cipere; (1) si probabile damnum in navi et 
instruments navilibus adpareat; (2) si isthic 
loci cambio, sub fide exercitorum pecuniam 
ab exercitoribus solvendam comparare non 
queat; (3) si non habeat in navi bona, quae 
majori cum commodo exercitorum vendi, 
quam faenus nauticum contrahi, possint; (4) 
ne ultra quam ad reparationem damni, et 
similis casus necessitatis, opus est, aceipiat" 
ICuricke Ins. Marit Hans, ad tit 6, art. 2, 
p. 765. Casaregis speaking of the greater lib- 
erty of the law in maritime affairs, says: 
"Quod exercitores remaneant obligati pro pe- 
cunia ad cambium capitaneo data in usum 
navis, absque onere creditoribus justificandl 
versionem pecuniae in illius utilitatem, juxta 
textum leg. ultimae, if. de Exerc. Actione." 
Dig. lib. 14, tit. 1, c. 7. He adds: "In casu 
etiam generalis vel illimitatae praepositionis 
non potest aliquis cum magistro contrahere, 
nisi vero sciat navim indigere &c. Si vero- 
contrahenti constaverit, quod navis non erat 
in ea causa, ut indigeret, vel saltern tanto non 
indigeret tunc nulla ei dabitur actio contra 
navem ac exercitores." And he recognises in 
its full force the doctrine of the Digest, that 
the owner is bound, if the master procures 
things useful for the navigation of the ship, 
or to repair her: "Si aliquas res emerit utiles 
naviganti, vel si quid reficiendae navis causa 
contractum," (Casaregis Disc. 71, n. 12-14, 32, 
Dig. lib. 14, tit 1, 1. 1, § 7), as well as the 
doctrine of Africanus. Id. Disc. 71, n. 33. 
Roccus is equally significant in the passage 
cited at the bar. "Mutilans pecuniam ma- 
gistro navis pro refectione ipsius navis aut 
ad hoc, ut aliquas res emerit utiles naviganti; 
vel pro salario nautarum, vel ad armendam 
et instruendam navem, semper dominus ob- 
ligates remanet" Roccus de Nav. et Naul. n.. 
23. He th3n adds: "Verum, nota circa hoc, 
quod si magister navis deeipiat creditorem in 
mutuo pro dicta refectione vel in pretio rerum 
emptarum, hoc ad onus domini et exercitoris 
cedit, non autem ad onus creditoris." Roccus 
de Nav. n. 24. And he then proceeds to lay 
down the four rules already cited from Vin- 
nius. In truth the whole of these writers- 
have borrowed and adopted the expositions 
of Cujacius on this same subject, who has 
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laid down the same rules, the principal of 
which points to the duty of the creditor to 
ascertain, "an navis indigeat refectione; ut 
re vera navis indiguerit refectione; satis est 
si navis reficiendae causa crediderit, et in ea 
causa fuerit navis, ut refici deberet." Cujacii 
Opera, torn. 1, col. 1451, 1452; Ad Afric. 
Tract S. 

I have been the more full in these citations 
from the older writers— most of which will 
he fouud collected in Eniei'igon and Boulay- 
Paty (Enier. Traite* a- la Grosse, torn. 2, c. 4, 
§§ 5, 11; Boul.-P. Dr. Com. torn. 2, § 14, p. 62, 
etc. See, also, Valin, Comm. torn. 1, lib. 2, 
tit 1, art. 19),— because, unless I greatly mis- 
understand the purport of their expressions, 
they inculcate a very different doctrine from 
that which has been supposed at the argu- 
ment to be the general result of the maritime 
law. These writers use no intensive expres- 
sions as to the necessity of the repairs. Their 
language imports no more than what is 
meant by our common English phrase, 'that 
the ship needs or stands in need of repairs 
ut refici deberet; and some of them press it 
further by requiring no more than a probable 
damage or probable cause of repairs. So 
that at most these writers leave the whole 
subject open to a liberal interpretation of 
what constitutes necessary repairs; and re- 
lieve the court from all necessity of qualify- 
ing their language. The doctrines maintained 
by Valin and Emerigon on this subject have 
ueen already stated; and their authority upon 
questions of maritime law is justly entitled 
to very great weight. The modern Code of 
Commerce of France authorizes the master to 
take up money on bottomry, if, during the 
course of the voyage, there is a necessity of 
repairs, or to buy provisions, after having 
verified the same by a report drawn up and 
signed by the principal officers of the crew. 
"Si pendant la cours du voyage il y a neces- 
sity de radoub, ou d'achat de victualles." Code 
de Commerce, art 234; and see 2 Einer. Trait6 
a la Grosse, a 4, § 5; Boul.-P. Dr. Com. (Ed. 
1827) pp. 461, 462. And it declares the mas- 
ter, who shall, without necessity, have taken 
up money on bottomry, or have given a false 
account of damages sustained, responsible to 
the owners, without prejudice to a criminal 
prosecution against him, if there be good 
cause. Code de Commerce, art 236. The 
modern commentators upon this code agree, 
that if the lender has acted in good faith, the 
ship is responsible, notwithstanding there 
may not have been a positive necessity for the 
repairs. Thus, Pardessus says: "Les Arma- 
teurs ne peuvent refuser d'acquitter les en- 
gagemens pris pour ces causes et avec ces 
formalites, sous pretexte qu'ils entendent con- 
tester, ce, qu*a fait le capitaine— ou que V em- 
prunt n'etoit pas reellement necessaire, et que 
le capitaine a suppos6 des besoms." Pard. Dr. 
Com. torn. 3, n. 911. Boulay-Paty holds the 
same doctrine; using the words, "pour les 
necessites du navire, et pour les besoins du 
navaire," as equivalent expressions. Boul.-P. 
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Dr. Com. torn. 2, § 14, pp. 62, 64, 68, 69, 75. 
But what is more important, each of these 
authors lays down the general authority of 
the master to do, in the absence of the owner, 
what he shall judge to be most proper for 
the safety of the ship, and the success of 
the voyage. "Tout ce qu'il jugera conven- 
able" (says Boulay-Paty) pour le salut du 
batiment, et le succes de Vexpedition." Id. 
torn. 1, § 1, p. 262. "Lorsque TArmateur est 
absent, &e. il est presume* s*en etre rapports 
au capitaine (ses pouvoirs)" (says Pardessus) 
"et T avoir autorise* a faire les depenses, qu'H 
jugeroit necessaires, meme dans le lieu de 1* 
embarquement et avant le voyage com- 
mence." Pard. Dr. Com. torn. 2, pt. 3, tit 2, 
c. 1, § 626, pp. 58, 59. 

But assuming the law of continental 
Europe to be different from what I have sup- 
posed; still, after all, we must be governed 
by that law, which prevails in our own juris- 
prudence. Now, it seems to me clear, that, 
by our law, the master has a right in a for- 
eign port to bind the owners for all supplies 
and repairs of the ship, which, in the liberal 
sense of the terms, are deemed necessary 
supplies and repairs; that is, such as are 
reasonably fit and proper for the ship and 
the voyage. Lord Tenterden, in his excel- 
lent treatise on Shipping (Abb. Shipp. [Ed. 
1829J pt 2, c. 3, § 3, p. 102), lays down the propo- 
sition in the following exact and perspicuous 
language: "In order, however, to constitute 
a demand against the owners, it is necessary 
that the supplies furnished by the master's 
order should be reasonably fit and proper for 
the occasion, or that money advanced to him 
for the purchase of them should, at the time, 
appear to be wanting for that purpose. The 
contrary in either case would furnish a 
strong presumption of fraud or collusion on 
the part of the creditor. The proper mode of 
ascertaining what is necessary is, to ask 
what a prudent owner himself would have 
done, had he been present" In Webster v. 
Seekamp, 4 Barn. & Aid. 352, the very ques- 
tion was before the court, in a case where the 
plaintiff had coppered a ship at the request 
of the master, the owner being in the same 
country, and broughthissuit against the own- 
er for the amount. The defence was, that 
the coppering was not absolutely necessary 
for the voyage; and it was found at the trial, 
that it was extremely useful to copper ves- 
sels on such a voyage, but not absolutely nec- 
essary; for many vessels went the same voy- 
age without being coppered. The judge at 
the trial put the question to the jury, wheth- 
er the copper w r as useful and proper for the 
voyage; and whether it were such as a pru- 
dent owner himself, if present, would have 
ordered. The jury found that it was, and 
the plaintiff obtained a verdict Upon a mo- 
tion for a new trial, the court affirmed the 
ruling of the judge at the trial. Lord Ten- 
terden on that occasion said: "I am of opin- 
ion, that whatever is fit and proper for the 
service on which a vessel is engaged, what- 
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ever a prudent owner would have ordered, 
if present at the time, comes within the 
meaning of the word 'necessary,' as applied 
to those repairs done or things provided for 
the ship by order of the master, for which 
the owners are liable;" and he rejected the 
suggestion, that they should be absolutely 
necessary as too narrow, and, in many cases, 
impracticable. The other judges concurred 
on the same ground; and Mr. Justice Best 
added: "No man can say, what is absolutely 
necessary. If the topmasts were lost, a ves- 
sel might sail without them, and possibly 
perform her voyage with safety. A topmast 
might, therefore, be said not to be abso- 
lutely necessary. Yet no prudent man would 
proceed to sea without it." Mr. Chancellor 
Kent has maintained a similar doctrine in 
his learned commentaries, stating that "the 
supplies must appear to be reasonable, or the 
money advanced for the purpose of them to 
have been wanting; and there must be noth- 
ing in the case to repel the ordinary pre- 
sumption, that the master acted under the 
authority of the owners." 3 Kent, Comm. 
(3d Ed.) lect 46, p. 163. See, also, Ross v. 
The Active [Case No. 12,070]; Phillips' Ben- 
ecke, etc., on Average, 174r-179; United Ins. 
Co. v. Scott, 1 Johns. 10(5. And such I con- 
ceive to be the established American law. 

All the analogies of the law lead to the 
same conclusion. Thus, we all know, that 
infants are generally incapable of binding 
themselves except by contracts for neces- 
saries, for necessary food, necessary cloth- 
ing, and necessary means of instruction. In 
what sense does the common law interpret 
the meaning of such necessaries? Certainly 
not as limited to things absolutely and indis- 
pensably necessary; for then bread and 
water, the coarsest and meanest clothing, 
the narrowest means of the humblest knowl- 
edge would be the most, which could justifia- 
bly be embraced in such an interpretation. 
On the contrary, we all know, that neces- 
saries for an infant, in the sense of the com- 
mon law, are such as are suitable for his 
rank, degree, condition, and objects in life; 
and that a spirit of liberal allowance and 
enlightened policy governs in this matter, to 
attain the ends by the appropriate and best 
means. The same rule applies to cases 
where husbands are made responsible for 
necessaries furnished to their wives, either 
under ordinary or extraordinary circum- 
stances. And, indeed, it will be difficult to 
find any department of the law, in which the 
same doctrine does not pervade the whole 
structure of its principles. The whole theory 
of the law of bailments turns upon it; as 
does also that of general agency. 

Some criticism has been employed upon the 
words "moral necessity," as applied to the 
conduct of the master acting in cases of this 
sort; and it has been more than intimated, 
that the expression is quite new, and can 
scarcely be traced beyond the case of Gordon 
v. Massachusetts F. & M. Ins. Co., 2 Pick. 



249. It does not appear to me, that the criti- 
cism has any just foundation, or that the ex- 
pression is either new or inapt. It seems to- 
me to indicate precisely that which sucji a 
case requires. Moral necessity arises, where 
there is a duty incumbent upon a rational 
being to perform, which he ought at the 
time to perform. It presupposes a power of 
volition and action, under circumstances in 
which he ought to act, but in which he is- 
not absolutely compelled to act by over- 
whelming superior force. Indeed, I hardly 
know how a case of physical necessity can 
correctly be said to exist in cases where an 
agent is called upon to exercise judgment 
and discretion, to act, or not to act Take 
the case of the master of a ship in a storm of 
imminent peril, where a jettison seems re- 
quired, or masts are to be cut away to save 
the ship from foundering at sea. The master 
is called upon to act; but even in such an 
extremity he has a choice; and when he 
acts, he acts, properly speaking, upon his 
judgment, under a moral, rather than a phys- 
ical necessity. But in ordinary cases, where 
a master orders repairs or supplies for the 
ship, it would be an entire deflection from 
the true use of language to call it a case of 
physical necessity. So far as the master is 
concerned, it is his duty to procure suitable 
repairs and supplies, in order to enable him 
to save the ship and prosecute the voyage; 
and this sense of duty, when it becomes im- 
perative by its urgency upon his conscience 
and judgment, constitutes what is most ap- 
propriately called a moral necessity. No 
one can correctly say, in such a case, that the 
master is under a physical necessity to make 
the repairs, or to procure the supplies. 

In the course of this examination I have 
not thought it proper to refer to the cases of 
saJes by the master of the ship or cargo, or 
both, because they do not belong to his ordi- 
nary duties; and are only superinduced from 
an overwhelming or extreme necessity, which 
requires him to act in unforeseen emergen- 
cies for the best interests of all concerned. 
The Gratitudine, 3 C. Rob. Adm. 240, and 
Petapsco Ins. Co. v. Southgate, 5 Pet [30 U. 
S.] 604, and Winn v. Columbian Ins. Co., 12 
Pick. 279, 2S3, 2S6, fully illustrate the doc- 
trine of such cases. 

Then, as to another point suggested at the 
argument, viz.: that the creditor, who lends 
money, is bound to use due diligence in as- 
certaining, whether it is wanted for repairs 
and supplies; and to advance no more than 
is reasonably necessary for such a purpose. 
I entirely agree to the doctrine, when it is 
interpreted with what I consider to be its 
true and just limitations. The point can only 
arise, where no necessity for the repairs or 
supplies exists, and where, by the use of rea- 
sonable diligence, the absence of such neces- 
sity could have been known and ascertained. 
If the repairs and supplies are necessary, 
then the creditor will be entitled to recover 
the amount from the owner (for I am speak- 
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ing of cases of ordinary supplies and repairs, 
where no bottomry bond is taken), without 
making any inquiry whatsoever. On the 
other hand, if no inquiries whatsoever could 
have put the creditor in possession of the 
real facts, and he has acted upon the repre- 
sentations of the master, with good faith 
and under circumstances affording no ground 
of suspicion of ill faith in the master, I con- 
ceive that he is dispensed from all responsi- 
bility in regard to such inquiries. Thus, if 
he should be deceived in making advances 
for repairs or supplies for imaginary injuries 
or losses at sea, which he could have no 
means of knowing or tracing, but which the 
master and crew fraudulently pretended to 
exist, I presume that he would be enabled 
to recover against the owners for reasonable 
advances made by him to repair such injuries 
or supply such losses. Such certainly seems 
to be the doctrine of the civil law. "Omnia 
enim facta magistri debet praestare, qui eum 
praeposuit; alioquin contrahentes decipien- 
tur; et facilius hoc in magistro, quam in- 
stitore, admittendum propter utilitatem." 
Dig. lib. 14, tit 1, 1. 1, § 5. "Sed et si 
in pretiis rerum emptarum fefellit magister, 
exercitoris erit damnum, non creditoris." 
Id. § 10; Emer. Traits a la Grosse, c. 4, § 5; 
1 Valin, Comm. lib. 2, tit 1, art 19; Cujacii 
Opera, torn. 1, col. 1451, 1452; De Exerc. 
Actione. Pothier evidently so understood it; 
for in his edition of the Pandects, in his 
preface to the law of Africanus (Dig. lib. 14, 
tit 1, 1. 7), he says: "Sed etsi specialiter 
caverit (magister) se ad navis causam mutu- 
ari, puta, ad hujus refectionem; ita demum 
Exercitoria dabitur, si probabile videri pot- 
uit, quod ad hanc causam mutuaretur." 
Foth. Pand. lib. 14, tit 1, n. 8. It certainly 
is the doctrine of the French maritime law. 
Emer. Traits a- la Grosse, c. 4, §§ 5, S; 1 
Valin, Comm. lib. 2, tit 1, art 19. But 
where the creditor could by due diligence 
ascertain the necessity of the repairs or sup- 
plies, then, under such circumstances, if he 
makes no inquiries, and no such necessity 
in fact exists, he will have no claim upon 
the owner. Cujacius puts this doctrine in 
a strong light "Hoc tantum exiginius, 
ut non fuerit falsa causa rogandae pecu- 
niae mutuae, ut mutuo non fuerit quaesi- 
a tus tirulus falsus, id est, ut re vera navi 
* indiguerit refectione, et uti hoc certo indaga- 
rit ac scierit creditor. Rogas me mutuam 
pecuniam in refectionem navis, cui dicis te 
esse praepositum. Ego debeo esse diligens 
et curiosus, et inquirere antequam numerem 
pecuniam, an navis indigeat refectione." 
Cujacii Opera, torn. 1, col. 1451; De Exer. 
Actione, L. 7, Africanus. But, notwithstand- 
ing this strong language, I conceive nothing 
more is meant than that after due inquiry 
there should be an apparent necessity for the 
repairs or supplies; for it is immediately aft- 
erwards added, mat the creditor need not 
look to the exact amount required. "Quia 
non debet inquirere creditor, quanti sit im- 



pensa refectionis, vel quanti velum com- 
parare possit, &c. Satis est, si navis refici- 
endae causa crediderit, et in ea causa fuerit 
navis, ut refici deberet" Id. Roccus him- 
self admits, that if there be a case of appar- 
ent necessity, the owner will be bound, al- 
though the master has been guilty of fraud, 
in the passage already cited. Roccus de 
Nav. n. 24. Pothier, in his treatise on Obli- 
gations (449, note), put the rights of creditors 
for advances to the master upon the ground 
of the probable necessity, from the represen- 
tations of the master. "Pourvuque la De- 
claration par le contrat d'Emprunt fut vrai- 
semblable." Mr. Bell, in his Commentaries, 
(1 Bell, Comm. B. 3, pt 1, a 5, § 1, n. 454), 
says; "His (the masters) office holds him 
out as the accredited agent of the owners, 
on whose authority all repairs, furnishings 
of naval stores, subsistence or money neces- 
sary for the occasions of the voyage, may be 
contracted for or advanced on the credit of 
the owners. The only* restraint is the neces- 
sity on the part of the furnisher or advancer 
of money to see, that the supply, which the 
master requires, is justified by at least ap- 
parent fc necessity." The language already 
cited from Abbott on Shipping, (part 2, c. 3, 
§ 3), leads to the same conclusion; for it is 
there said, that "the money advanced should 
at the time appear to be wanting" for the 
supplies or repairs. Indeed, it seems to me, 
that any more strict rule would endanger 
the interests of all concerned, and more than 
all others of the owner; for who would be 
willing to lend a master abroad, if he were 
compelled to furnish positive proof of the 
necessity of the repairs or supplies beyond 
,what fair inquiries and what the appear- 
ances of things would afford, upon due ex- 
amination? If there ever was a case, in 
which the maxim should be applied, that, 
where one of two innocent persons must suf- 
fer, he should suffer who had by his confi- 
dence enabled another to perpetrate a fraud, 
this would seem to be the case, for the rea- 
son suggested by the Digest "Eo usque pro- 
ducendam utilitatem navigantium." Ku- 
ricke, in the passage already cited, goes the 
whole length of the doctrine. "Si' proba- 
bile damnum in navi et instruments navili- 
bus adpareat" And Valin has wisely con- 
sidered a different rule too subtile and punc- 
tilious for the usages of commerced I have, 
therefore, no difliculty in holding, that if 
there is an apparent necessity, at the time, 
for .the repairs and supplies, the creditor, 
acting with good faith and reasonable dili- 
gence, will be justified, whatever may, at a 
future time, and under other circumstances, 
turn out to be the real state of things. The 
creditor must lend, if he lends at all, upon 
the faith of what is then known and seen 



s Valin, Comm. lib. 2, tit. 1, art. 19, p. 442. 
See, also, 2 Valin, Comm. lib. 3, tit. 5, art. 7. 
Pothier seems to hold a like doctrine. Pothier, 
TraitS a la Grosse, n. 52. 
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upon due examination; and his rights ought 
not to be jeoparded by new proofs, which, at 
a distant period, or in another place, may 
spring up to create doubts, or to change 
opinions. 

Hitherto, we have been looking to this 
matter as connected solely with the interests 
of the creditor and the owner. But a most 
important consideration remains; and that 
is, how it affects the rights and duties of 
the master of the ship. He is clothed with 
the general authority to make repairs and 
order supplies in all the exigencies of the 
voyage. He is compelled by his duty and 
the confidence of the owner; to act for the 
best interest of all concerned in the voyage; 
and to exercise a sound judgment as to 
what is to be done in new and unforeseen 
exigencies. According to the doctrine which 
we have heard, he is bound to act; and yet 
he must act at his own peril. If he acts 
with the most entire good faith, upon the 
purest exercise of his own judgment, with 
the fullest advice and assistance of other in- 
telligent minds of reasonable skill and pru- 
dence upon the spot; yet, if, upon a review 
of the whole proceedings, other minds, in a 
distant country, at a different time, and un- 
der other local or professional influences, 
should come to a different conclusion, as to 
the necessity or The extent of the repairs or 
supplies, he is to bear the sole responsibility, 
and to meet in poenam to the full extent (it 
may be) of his fortune all the consequences, 
in a suit at the instance either of the cred- 
itor or of the owner. Now, I confess, that I 
should be very reluctant to hold to such a 
rigid doctrine; a doctrine, in my judgment, 
utterly unsafe and impracticable for the or- 
dinary purposes of navigation and trade. 
It is not, to my knowledge, any where estab- 
lished ; and I have not hesitated upon 
many occasions to repudiate it, in that lim- 
ited administration of public justice, which 
has fallen to my lot If it were true, no 
creditor would dare to lend money to the 
master of a ship for repairs or supplies; and 
no master would dare to borrow money for 
such purposes. An innocent mistake, under 
circumstances of thehighestcaution, and the 
most abundant good faith and reasonable dil- 
igence, would be visited with the same effects 
as gross negligence or fraud. What, under 
such circumstances, would be the situation of 
the shipwright or material-man, who should 
furnish the repairs or supplies in a foreign 
port? The maritime law gives him a lien 
on the ship for his necessary repairs and 
supplies; and when he comes to assert it in 
the home port of the ship, he is met by the 
owner with the defence, that no lien at- 
taches; because, although the repairs and 
supplies have been made in good faith, yet, 
upon a full re-examination and revision of 
all the circumstances, the master and them- 
selves have erred in judgment as to the ex- 
tent or the necessity of the repairs. They 
were at the time, indeed, apparently neces- 



sary and proper in the judgment of those 
who seemed well qualified by nautical skill 
and judgment to decide upon the matter; 
but there is now a weight of better skill and 
judgment the other way, as to the positive, 
though not, perhaps, as to the apparent ne- 
cessity. It seems to me, that such a defence, 
successfully maintained, would spread an 
alarm through the whole maritime world. 
Before I should yield to such a doctrine, I 
should require the most stringent authority 
directly on the point I am not aware of 
any such authority. Even in the case of the 
sale of a ship by the master, which can be 
justified only upon an urgent necessity, no 
rule so rigid has yet been established; for if 
such a necessity does apparently exist at the 
time, and upon the spot, I conceive that the 
master will be justified even in a sale of a 
ship, although subsequent events may show 
that a different course might have been at- 
tended with success. See Petapsco Ins. Co. 
v. Southgate, 5 Pet [30 U. S.] 605; The Sarah 
Ann [Case No. 12,342]; The Tilton [Id. 14,- 
054]; Idle v. Royal Exch. Assur. Co., 8 
Taunt 755; The Warrior, 2 Dod. 2SS; The 
Packet [Case No. 10,654]. See, also, Winn 
v. Columbian Ins. Co., 12 Pick. [Mass.] 279. 
In the case of a sale of the cargo by the 
master, which can only be justified by neces- 
sity, since he is not ordinarily the agent of 
the cargo, an apparent necessity would seem 
to be all that the law requires. In the case 
of The Gratitudine, 3 C. Rob. Adm. 240, 259, 
Lord Stowell, alluding to such a case, said: 
"In such emergencies the authority of agent 
is necessarily devolved upon him, unless it 
could be supposed to be the policy of the 
law, that the cargo should be left to perish 
without care. What must be done? He 
must in such case exercise his judgment, 
whether it would be best to trans-ship the 
cargo, if he has the means, or to sell it. It 
is admitted in argument, that he is not ab- 
solutely bound to trans-ship. He may not 
have the means of trans-shipment But 
even if he has, he may act tor the best in 
deciding to sell. If he acts unwisely in that 
decision, still the foreign purchaser will be 
safe under his acts." In the case of Free- 
man v. East India Co., 5 Barn. & Aid. 617, 
which was the case of a sale of the cargo 
by a master, Lord Chief Justice Abbott said: 
"A sale of the cargo, or any part of it, by 
the master, could confer no title on the pur- 
chaser, unless there was an apparent neces- 
sity for such sale. That question I left to 
the jury, and they were clearly of opinion, 
that there was, in this case, no such appar- 
ent necessity." It is true, that the other 
judges, on the same occasion, used some- 
what different language, speaking of the 
necessity, or the absolute necessity of the 
sale. But I conceive the lord chief justice's 
doctrine to be the true and exact doctrine. 

The case of The Jane, 1 Dod. 461, 464, is 
still more direct in point; for in that case 
Lord Stowell puts the support of a bottom- 
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ry bond mainly on the good faith of the 
lender. "The question," says he, "then is, 
whether this was a fair transaction. Wheth- 
er the money was bona, fide advanced, on 
the representation of the master, that he 
was in want of supplies. By the general 
law, the master has a right to take up mon- 
key in a foreign port for the use of his ship. 
As long as he remains the ostensible master, 
■exercising all the functions of that situation, 
he has the authority attached to it; ei rei 
praepositur. It is not alleged, that the mas- 
ter had any personal credit Had he not 
resorted to this mode of raising money, the 
ship might have lain in port, till it perished 
by decay. I see no reason to suppose the 
master exceeded his power. It is a power 
certainly liable to abuse by the extrava- 
gance, indiscretion, or dishonesty of the mas- 
ter. But the master is a person selected by 
the owners themselves. They repose that 
trust in him, and hold him out to others as 
trustworthy. The reasoning is not confined 
to persons employed in this capacity only. 
It is common to most situations in life. If 
a domestic servant, employed by his master 
to purchase necessaries for the use of the 
house, misapplies goods obtained under that 
pretence, though the authority is abused, 
the master is still liable for his acts. The 
tradesman who supplied the goods is not to 
be the sufferer, unless it could be shown 
that there was collusion with the servant 
for the purpose of defrauding the master, 
■&c. I cannot agree to the doctrine, that 
the party lending is obliged to see to the ap- 
plication of the money. If there is no collu- 
sion, if he has reasonable grounds for be- 
lieving that the money is fairly borrowed, it 
is a known principle in that case, that no 
such obligation is imposed upon the lender, 
<&c. The transaction may be fair in all its 
parts. But taking it to be otherwise; sup- 
posing it to be tinged with a shade of dis- 
honesty in the master, the. merchant, if he 
did not participate in the guilt, could not be 
affected by it" Now, some part of this lan- 
guage is addressed to the line of the de- 
fence at the hearing, where it was suggest- 
ed, that, at the time of the borrowing, the 
master was dismissed, or about to be dis- 
missed; that the intention to dismiss was 
known to the lender; that there was no ac- 
count of the items which composed the 
amount of the bottomry bonds, nor of the 
application of the money. But still it is 
most clear, that Lord Stowell sustained the 
bond in that case upon the apparent neces- 
sity only, and the fairness of the transac- 
tion on the part of the lender, upon the rep- 
resentation of the master. The doctrine of 
the same great judge, in the case of The Nel- 
son, 1 Hagg. Adm. 169, 175, 176, and The 
Zodiac, Id. 320, 326, seems to me to have pro- 
ceeded upon the same views; and it is difii- 
cult to imagine any one, in whose enlight- 
ened judgment upon a subject of maritime 
law more confidence would be reposed. See, 



also, 3 Kent, Comm. (3d. Ed.) lect 46, pp. 
171, 174. 

In short, it appears to me, that all that the 
maritime law requires, is, that the master 
should exercise reasonable diligence in as- 
certaining what repairs and supplies *are 
necessary; and that the creditor should use 
reasonable diligence to ascertain, if there is 
such an apparent necessity, as the master 
has represented; and if he does, and acts 
with good faith, he will be protected, and 
the owner be responsible to him for the re- 
pairs and supplies furnished by him. Hith- 
erto my observations have been mainly di- 
rected to the consideration, what are neces- 
sary repairs and supplies, in tne sense of 
the law, for which the master is at liberty 
to contract; and the circumstances, under 
which the owner will be bound for such re- 
pairs and supplies in common cases. If the 
repairs and supplies are in a just sense neces- 
sary,* then it is clear, that if the master has 
no other known means of meeting the ex- 
penditure, he may take up the money there- 
for upon bottomry. If he has any other 
funds, which may be properly applied for 
the purpose; or if he can procure the ad- 
vances upon the personal credit of the owner, 
then he is not at liberty to take up the money 
on bottomry. See Ross v. The Active [Case 
No. 12,071]. But the onus of establishing, 
that there were other funds, or that they 
might have been obtained upon such per- 
sonal credit, is on the owner, and not on the 
lender. And, if he has acted in good faith, 
and without any knowledge or suspicion of 
the existence of such funds, or personal 
credit, or could not, upon reasonable in- 
quiry, acquire knowledge thereof, then the 
owner will be bound, notwithstanding they 
existed, or might have been obtained. Not 
only does the doctrine of the Continental 
Jurists lead to this conclusion; but it seems 
to me fully supported by the reasoning of 
Lord Stowell, in the case of The Nelson, 1 
Hagg. Adm. 169; The Jane, 1 Dod. 461; The 
Rhadamanthe, Id. 201; The La Ysabel, Id. 
273; The Hero, 2 Dod. 139; and of the su- 
preme court, in The Aurora, 1 Wheat [14 
U. S.] 96; and The Virgin, 8 Pet [33 U. S.] 
538, 550. 

If the views which have been thus far 
suggested are correct, it seems to me that 
they will greatly narrow the grounds of con- 
troversy in the present case, and save us 
from the necessity of reviewing many of 
■the very elaborate expositions of the facts 
which have been so fully presented at the 
bar. But, before I proceed to consider those 
facts, on which alone, in my opinion, the 
real controversy must hinge, I wish to take 
a brief notice of the objection urged at the 
bar, that neither the libel nor the answer, in 
this case, is adapted to such a mitigated 
form of necessity as has been insisted on at 
the argument; but that they propound a case 
of unmitigated and absolute necessity. If 
the objection were well founded, I should 
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deem it my duty, as this cause was not 
heard in the court below, to admit the libel 
and answer to be reformed, so as to bring 
before the court the true merits. But, sup- 
posing the pleadings to be as suggested, 
still, in a court of admiralty, as the allega- 
tions are broad enough to cover the whole 
merits (if any there be), and upon the max- 
im, that omne majus in se continet minus, 
there would be little difficulty in maintain- 
ing their sufficiency. Even in the case of 
pleadings at the common law, in a declara- 
tion for a total loss, upon a policy of in- 
surance, there may be a recovery for a par- 
tial loss by the same peril. The allegations 
of the libel are, that at Calcutta "the ship 
was in great need of reparations, provisions, 
and other necessaries to render her fit and 
capable of proceeding thence on her intend- 
ed voyage back to the said port of Boston; 
and neither the owners of said ship, nor 
said Spalding (the master), having any 
funds or credit there, and the said Spalding 
being unable otherwise to procure the ne- 
cessary money to repair, refit and supply 
said ship for her said voyage, the libellant 
did, at the request of said Spalding, ad- 
vance and lend to him, said Spalding, the 
sum of 11,755 sicca rupees, &c, on the bot- 
tomry or hypothecation of said ship," &c. 
Now, if I have rightly understood the an- 
swer, as well as the argument at the bar, 
some repairs and supplies were necessary 
at Calcutta; and no argument has been 
addressed to the court to show, that the 
master had any other funds, or the owner 
any personal credit to meet the exigency. 
What the answer relies on is, that except 
some caulking in her upper works, and 
some supplies of provisions, and some in- 
considerable repairs usual on such a voy- 
age, the ship was not "in need of any other 
reparations, provisions, and other necessa- 
ries to render her fit and capable of proceed- 
ing thence on her then intended voyage."' 
So that the whole matter of the repairs and 
supplies is left broadly open upon these gen- 
eral allegations; and, as far as by law they 
can, or ought to constitute a valid lien upon 
the ship, as useful, and proper, and reason* 
able under all the circumstances, for the 
master to make, they are fairly within the 
reach of the court 

Upon looking at the general outlines of 
the evidence, it appears to me, that the ship 
(which was only upon her second voyage.) 
was originally well and substantially built, 
of sound materials, and in a skilful and 
workmanlike manner. Still it is quite con- 
sistent with this general state of facts, that 
she might have betrayed some infirmity 
and weakness in some unexpected place. 
Nor ought this to surprise us, either upon 
general reasoning, or upon the admitted 
fact, that ships of this size, and with this 
peculiar build, that is, with very large round 
bottoms, exceeding greatly in their actual 
capacity the registered tonnage, are but of 



recent origin and structure in our ship- 
yards. Here, for example, is a ship of the 
registered tonnage of 50G tons, with a ca- 
pacity safely to transport a cargo of 1300 
tons burthen. Under such circumstances, 
it would not be wonderful, that the degree 
of strength, which should be required for 
the keel and the keelson, and the proper 
positions of the scarfs thereof, relative to 
the masts, and to each other, should be a 
matter somewhat of experiment It seems 
admitted also, that this class of ships are 
now built stronger than they were at first; 
as experience has led the parties interested 
therein to a more practical knowledge of 
their actual working at sea. 

Now, the great defect supposed to exist in 
this ship is in the position of the scarfs of 
the keel and keelson, relative to each other 
and to the mainmast, and the want of a 
rider or false keel to incredse the strength 
of this part of the ship. The scarf of the 
keel, it is said, is under or very near to the 
mainmast; and to remove this defect was 
the main object of the repairs, by placing 
what are called sister keelsons near to the 
main keelson, and thereby to increase the 
strength of that vital part of the ship. Up- 
on this subject there is a great conflict of 
evidence and opinion; and it is somewhat 
difficult to say on which side there is a 
decided preponderance. If my judgment 
rested solely on this point, I should be great- 
ly distressed; for I have not been able to per- 
suade myself that the surveyors were wholly 
mistaken in their impression, that there 
was some infirmity of the ship, from the 
position of the scarfs, and the structure of 
the keelson, and the stepping of the masts. 
At least my mind, after weighing the evi- 
dence and the argument, is left in some 
doubt But it seems to me, that there are 
facts in this case, upon which the decision 
must finally turn, which are either uncon- 
troverted, or, if controverted, are establish- 
ed by evidence entirely satisfactory. In the 
first place, it is admitted that the ship did 
leak on her outward passage from Boston 
to Calcutta, to a considerable extent; that 
the leak was progressive; and that in rough ; 
weather it was greater than in moderate 
weather; and that when the sea was heavy, 
and the ship was down on her sides, the leak 
was so great as to require from one thousand 
to fourteen hundred and more strokes a day. 
Now, that this leak, in a ship so new, and 
under the circumstances of the voyage, was 
of an unusual nature, and such as, for the 
success of the voyage, was necessary to be 
stopped by suitable examinations and re- 
pairs at Calcutta, has not been denied, and 
indeed cannot admit of any reasonable ' 
doubt 'Indeed, it is positively testified by ' 
several shippers on the homeward voyage, 
some of whom were supercargoes on the 
outward voyage, that they should not have 
been willing to ship their goods on the home- 
ward voyage, unless substantial repairs had 
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jbeen made, so as to stop the leak. The neces- 
sity of some repairs is, therefore, as I think, 
incontrovertible; and the questions, .then, 
on this point, are reduced to these: What 
repairs were necessary? and, what was the 
best mode of making them? 

The master, on his arrival at Calcutta, did 
what every prudent master ought to do un- 
der the like circumstances. He called a sur- 
vey of persons skilful in nautical affairs to 
assist his judgment; and for this purpose se- 
lected three masters of American ships, (the 
only American ships then in the port); a 
choice certainly, in all respects, unexception- 
able, whether it respects their character, or 
responsibility, or experience, . or presumed 
skill; since they enjoyed the confidence of 
their respective American owners, and must 
have every reasonable motive to perform 
their duty with fidelity and a just regard to 
the interests of all concerned. The propriety 
of such a choice, under such circumstances, 
hasnotbeen disputed. Butthe conductof the 
surveyors in making the survey, and the 
credibility of their statements, have been as- 
sailed with a rigor and zeal approaching 
very nearly to the imputation of their being 
the victims of the gross frauds or delusions 
of the master, or of their having wantonly 
become participators in his meditated 
wrongs. Now, I must say, that such im- 
putations ought not lightly to be entertain- 
ed by any court; but ought to be sustained 
by the most clear and irrefragable proofs. 
If persons, entrusted with the command of 
ships in voyages of such high importance 
and with such valuable cargoes, are, upon 
mere diversities of judgment and opinions 
of other witnesses, found wiser than them- 
selves, after the event, and at a distance 
from the scene, to have their credibility 
shaken, and their characters assailed, I fear, 
that hereafter there will be found few of 
them, who will be willing to undertake the 
irksome task of a survey; and that it must 
be left to other humbler and more willing 
instruments, less confided in by the commer- 
cial world, and less entitled to confidence. 
It is no very pleasing consideration, to per- 
form such a duty at the solicitation of a 
brother shipmaster and a countryman, and 
to find ourselves rebuked by reproaches for 
the want of more honesty of purpose and 
more skill in judgment 

But it has been urged at the argument, 
that there are discrepancies in the testimony 
of the surveyors with themselves, as well as 
with each other, in different parts of their 
own depositions. Much minute diligence 
has been employed in selecting and pointing 
out and comparing them. Some of them 
certainly appear to be well founded; but I 
have not been able to perceive that they 
amount to enough to overturn the general 
credibility of their testimony. The circum- 
stances under which the testimony has been 
taken afford some grounds to account for 
these discrepancies, independent of any no- 



tion of an intention of wilful and deliberate 
perjury. The testimony of the surveyors has- 
been taken at considerable length of time 
after the occurrences; at distant places; and 
without the means of refreshing their memo- 
ries by personal communications with each 
other, and with others who were on the spot. 
Some facts must naturally have faded from 
their minds; and others, again, have left 
but obscure and broken traces behind them. 
Of one of the surveyors, the testimony has 
been taken twice; and another was subjected 
to a most severe cross-examination of more 
than one hundred and fifty cross-interroga- 
tories, under circumstances which would 
lead to some hurry, impatience, and perhaps 
carelessness of statement. Under such cir- 
cumstances, it could not be surprising that 
there should exist some slips, and some dis- 
crepancies in the statements. Human in- 
firmity, even with the greatest caution, is 
not beyond the reach of such occasional 
lapses. 

Now, the court is called upon to reject the 
whole testimony of the surveyors, and to re- 
pudiate the integrity of the survey, upon the 
discrepancies and diversities of opinion al- 
ready suggested. I confess, that I have not 
been able to bring myself to any such con- 
clusion. The surveyors may possibly have 
erred in their judgments; they may not have 
examined with the scrutinizing caution of 
a vigilant owner; they may have made some 
mistakes in matters of fact. But that they 
have been either the credulous victims of, or 
artful participators in, a meditated fraud of 
the master of the Fortitude, is what I 'find 
no warrant for in the evidence. I feel it my 
duty to say, that I see no reason to impeach 
either their skill, or their fairness, or their 
honesty. Their characters as shipmasters, 
in an independent service, enjoying public 
confidence, and bound by no known ties to 
the master of the Fortitude, without any as- 
signable motives for such gross misconduct, 
forbid me to indulge any belief of this sort, 
without evidence far more stringent in its 
bearings, than any in this case. It is not un- 
important to add in this connection, that 
there is a total absence of all evidence on the 
part of the respondents from other witnesses 
at Calcutta at the time, to show any miscon- 
duct or incompetency on the part of the sur- 
veyors, or that their judgment was founded 
upon false suggestions, or deficient examina- 
tions. And yet, if the case was such as the 
argument at the bar has supposed, it would 
seem difficult to believe, that there did not 
exist adequate means at Calcutta to detect 
the impositions, or to establish a want of 
judgment in the repairs. On the other hand, 
the whole testimony, from other witnesses 
at Calcutta at the time, of the officers, the 
crew, and the shippers, so far as it goes, 
leads altogether the other way, and confirms 
the bona fides of the whole transaction. 
And then, again, we find, that a Mr. Kidd, 
(whose premature death has deprived the 
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parties of his testimony), a most distinguish- 
ed naval architect, attended the surveyors, 
and coincided with their opinions both as to 
the necessity and the mode of the repairs. 

We have not the testimony of the mas'ter 
in this case, to give us his own views of 
the necessity of the repairs, or to vindicate 
his own good faith in his proceedings. It 
was taken by the libellants; but upon an 
objection taken by the respondents at the 
hearing, it was rejected by the court, on 
the ground, that the master was incompe- 
tent, as a witness, to establish the necessity 
of the repairs in a suit in rem upon a bot- 
tomry bond, where the non-existence of such 
necessity was the very point of the defence. 
The ground upon which the court proceeded, 
in ruling out the deposition, was, that al- 
though, as a mere agent, he might not be 
nn incompetent witness in an ordinary suit 
-against the owner personally; yet, in a pro- 
ceeding in rem upon the bond, the decree in 
favor of the libellant would necessarily be 
conclusive, as to the fact of the necessity of 
the repairs, or at least prima facie evidence 
in any suit subsequently brought against 
the master for his supposed misconduct; 
since the owner must produce the decree as 
the substratum of his case. This decision is 
certainly with much difficulty reconcilable 
with the common law decisions on the same 
point, and especially with the case of Evans 
v. Williams, 7 Term R. 481, note c; Rocher 
v. Busher. 1 Starkie, 27; and Milward v. 
Hallett, 2 Caines, 77. I am by no means 
sure that I was right in this rejection of 
the deposition. My subsequent researches 
have not enabled me to feel more confidence 
in it. And in every case which I have since 
examined, in the supreme court of the Unit- 
ed States, and in the high court of admiralty 
in England, I find the master's testimony 
has been admitted without objection, and 
commented upon as evidence; or else ad- 
verted to as proper evidence, when it hap- 
pened to be absent, even when the point of 
the necessity of the repairs was directly 
before the court. See The Virgin, 8 Pet [33 
U. S.] 538; The Jane, 1 Dod. 461; The La 
Ysabel, Id. 273; The Nelson, 1 Hagg. Adm. 
169. I find, too, that Mr. Bell (1 Bell, Oomm. 
B. 3, p. 1, c. 5, § 1, note 456), asserts, that 
the master is held a competent witness to 
establish the necessity of the supplies for 
the ship. If, therefore, this cause should be 
carried by appeal to the supreme court, I 
hope, that the libellant will take care to have 
my judgment upon this point, as one of 
great practical importance, reviewed. 

The rejection of the testimony of the mas- 
ter, under such circumstances, admonishes 
the court, that it ought not to make any un- 
favorable inferences against the good faith 
of the master, unless they are positively re- 
quired by the most persuasive evidence 
against him. Prima facie, and until the 
contrary is shewn, I must deem him to have 
acted with good faith, and upright inten- 



tions, and reasonable diligence; for he was 
otherwise guilty of a criminal departure from 
duty; and the argument has imputed to 
him meditated fraud, or gross disregard of 
the interests of the owner. 

Now, the surveyors made, as they state, 
four surveys, three before the repairs, and 
one after they were completed. They rec- 
ommended the very repairs to be made, 
which were made, with entire unanimity; 
and the estimate of the actual expense of 
the repairs exceeded that, which was in- 
curred on the occasion. If the leak was in 
the bottom of the ship, and arose from the 
infirmity of the keel and keelson, and the 
scarfs thereof, as the surveyors supposed, I 
am not aware, that the acts done, and the 
repairs directed were not reasonable and 
judicious. Several skilful witnesses have 
expressed their approbation of them; and 
at all events they are not proved to be 
grossly or wantonly unfit for the purpose. 
The main stress of the argument rests on 
another ground, that the leak was in the 
upper works, and could have been removed 
at a trifling expense. Now, upon this point, 
whether the leak was in the upper works, or 
in the bottom, all the surveyors, assisted, as 
they were, by Kidd, were unanimously of 
opinion, that it was in the bottom. The 
weight of evidence, if not the entire evi- 
dence, of the persons on board the ship, "who 
have spoken on the point, is the same way. 
And. indeed, if the question were to rest 
upon the case, as disclosed by the witnesses 
at Calcutta at the time, there could be no 
reasonable doubt of the fact The difficulty 
arises from the evidence taken of home wit- 
nesses, who testify pointedly to the solidity 
and sufficiency of the build of the ship; and 
therefore, by inference, repel the other con- 
clusion, aided by the admitted fact, that in 
her former voyage, with a large eargo, the 
ship made no complaint Here, then, we 
may be said to have opinion against opin- 
ion, and positive affirmative testimony, met 
by other testimony, amounting to an infer- 
ential negative of the former. I do not stop 
to compare the various portions of the evi- 
dence with each other; for in whatever 
particulars they may agree, or differ, the 
conclusion which, upon the whole, my mind 
has arrived at, is, that it is not clearly iiittde 
out, that the surveyors were under a mis- 
take, as to the cause of the leak, or that 
the repairs were, under the circumstances, 
injudicious or improper. The case, made 
out upon the survey and proceedings at Cal- 
cutta, appears to me one, in which prima 
facie the repairs ought to have been made 
by the master. The onus under such cir- 
cumstances is upon the respondents to dis- 
place that case; and I am not able to say 
that it has been done. The most that can 
be said is, that some doubt has been thrown 
upon it. 

But, assuming that the surveyors have act- 
ed upon a mistake (for in my judgment 
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there is not the slightest proof of fraud), and 
that all the Calcutta witnesses are equally 
under a mistake, as to the cause of the leak, 
and that the mistake, though then undiscov- 
ered and undiscoverable by the exercise of 
ordinary diligence, is now demonstrable 
upon a mere critical review of evidence 
then unattainable, but now within the reach 
of the parties, from the shipwrights who con- 
structed the ship, and others, who are of 
great skill and experience; I say, assum- 
ing this to be the present position of the 
case, what is now to be the effect? Is the 
master, acting upon the best advice he could 
obtain at the time, and with an exercise of 
reasonable diligence, to be now treated as 
unworthy of confidence, and his acts utterly 
void, to bind his owner? What, under such 
circumstances, was the master to do? The 
shippers here told us, that they would not 
have shipped their goods, if substantial re- 
pairs had not been made. Was the master 
to give up all the interests of the voyage 
upon possible doubts, thereafter to be enter- 
tained, as to the repairs? It is true, that 
the ship was not then in the employment of 
the owners, but of the charterers for the 
voyage. But that makes no difference; for 
whatever it was his duty to do, if the own- 
ers had been interested in the freight for 
the voyage, it was equally his duty to do 
for the charterers. It seems to me that the 
master was reduced to this dilemma, either 
to give up the objects of the voyage, and 
return with little or no freight, or to go on, 
and make such repairs, as upon his own 
judgment, aided by the advice of competent 
surveyors, would meet the apparent exigen- 
cies of the occasion. If he has acted with 
reasonable discretion and diligence, it seems 
to me, that under such circumstances his 
acts ought to bind the owner, or there would 
be an end to all safety in commercial en-, 
terprises. 

Then, again, what is the predicament of 
the lender under the like circumstances? 
No one pretends, that he is bound to super- 
intend the repairs, or to see to the actual ap- 
plication of the money advanced therefor; 
or minutely to ascertain the exact amount 
required for the purpose. All the authori- 
ties, ancient and modern, speaking on the 
point, inculcate a very different doctrine as 
to his duty and responsibility. He is to 
see, that an apparent case of necessity for 
repairs is made out; and he is to take care, 
that he does not knowingly advance more 
money than what may be fairly deemed fit 
for the occasion. But having done this, and 
acted with good faith, he is protected by 
the law to the extent of his contract Noth- 
ing more would seem necessary, than to 
refer to the very clear statements of Em- 
erigon on this subject Emer. Traits & la 
Grosse, torn. 2, c. 4, §§ 5, S. If, then, there 
has been a mistake made, as to the mode 
or the extent of the repairs; but it has 
been unintentional, and after reasonable 
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examination; and there was a leak neces- 
sary to be stopped, what has the lender to- 
do with the matter? He is not supposed 
by the law to have any skill, or to exercise 
any particular judgment as to the mode of 
repairs. He may be utterly incompetent to 
decide upon such subjects; and he may be 
driven to rest his conduct upon the skill 
and judgment of others of reasonable nau- 
tical experience and practical knowledge. 
"Non oportet" (says the civil law), "credi- 
torem ad hoc adstringi, ut ipse reficiendae 
navis curam suscipiat, et negotium domini 
gerat" (Dig. lib. 14, tit. 1, 1. 7); and such 
is the language of all maritime jurists. For 
the same reason, the lender has no obliga- 
tion on him to search out and ascertain the 
true cause of the loss, or the damage which 
requires the repairs. It belongs not to him 
rerum cognoscere causas; it is sufficient, 
that the necessity of the repairs is made 
apparent, and that he has made due in- 
quiry into that fact But, then, it is said,, 
that the lender in this case made no in- 
quiries, and exerted no diligence. But no- 
proof is given to that effect We find him 
advancing his money, and taking a bottom- 
ry bond from the master for the amount, 
which bond recites the ship's necessities r 
and it is to be presumed that he first made 
all due and reasonable inquiries on the sub< 
ject which the occasion required. If the 
state of facts was such as justified the re- 
pairs, no diligence was necessary, except 
perhaps to ascertain whether the master 
had any other funds or credit, which is not 
pretended in this case; or at least was not 
made out at the argument If there was 
no real necessity, and yet the lender could 
not by any diligence have ascertained the 
fact, the law would not force him to fruit 
less inquiries. If there was an apparent 
necessity, and farther inquiries would not 
have changed that predicament of the case,, 
then it would be sufficient for him to act 
upon that apparent necessity. But it is 
hardly credible, that he should not have 
been informed of the survey, and of the 
opinion* of the surveyors, and of the nature 
and extent of the repairs, for which he was- 
required to advance his money. Indeed th* 
bottomry bond contains a recital that, "a 
regular and careful survey had been made 
on the ship, and then it was found, &c. &c.'*" 
What further duty of diligence was requir- 
ed of him? How is it shewn, that upon 
further inquiries his judgment would have- 
been enlightened on the subject? Not a 
single Calcutta witness has been examined: 
to disprove the state of thiDgs certified by 
the surveyors. I must presume, therefore, 
that none would be found, who would dis- 
prove it 

Having said thus much upon the general 
principles applicable to the case, and the 
material facts, so far as they bear upon the 
rights and duties of the bottomry lender, 
the subject is, with me at least, exhausted. 
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I have not thought it necessary to spread 
upon this opinion a minute survey of the 
evidence for, or against particular con- 
clusions or presumptions. I have limited 
myself to such results as seemed to me to 
■dispose of the whole merits of the case, so 
far, at least, as my judgment is concerned. 
In a case of this sort, I have not been able 
to persuade myself, that any comparison 
and balancing of minor facts, or supposed 
contradictions, though eminently fit and 
proper at the argument, -would be of any 
service in the final judgment, which, after 
all, must rest upon a broad and general 
survey of the material facts necessary to 
sustain the bond. My judgment is, that the 
bottomry bond is well sustained; and that 
a decree ought to be rendered affirming its 
validity, and decreeing to the libellant the 
amount thereof with interest and costs. 
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Case Mo. 4,954. 

The FORTUNA. 
[1 Brock. 299.]i 

Circuit Court, D. North Carolina. Spring 
Term, 1815.2 
Prize — Vessel Sailing under Neutral Flag- 
Concealed Papers— Exemt's Property. 

A vessel, sailing under a neutral flag, was 
captured by an American private armed schoon- 
er, and brought into a port of the United 
States for adjudication. The vessel and car- 
go were libelled, by the captors, as enemy's 
property, and a claim was interposed, by neu- 
trals, who appeared, by the ship's papers, to 
be the proprietors; but after the arrival of the 
vessel in the United States, other papers were 
found, artfully concealed, tending to show that 
the vessel and cargo were, in truth, British 
property; Great Britain and the United States 
being then at war. The concealed papers ex- 
amined and compared with the ship's papers, 
and the vessel and cargo condemned as enemy's 
property; but order for further proof made, 
if an appeal should be taken, leaving the ques- 
tion of its admissibility to be determined by 
the supreme court. 

[See note at end of case.] 

[Appeal from the district court of the 
United States for the district of North Caro- 
lina.] 

The Fortuna, sailing under Russian col- 
ours, left Riga on the 2d of September, 1S13, 
for London, where she arrived; and from 
thence, sailed on the ISth of November, 1813, 
in ballast, on a voyage to the West Indies, 
took a British convoy at Portsmouth, in 
England, and proceeded with it to Barba- 
does, and thence to Jamaica, From thence 
she sailed to the Havanna, w r here she ar- 
rived on the 12th of February, 1814; took 
in a cargo of the produce of Cuba, and left 
the port of the Havanna on the 25th of 
March, 1814, under protection of a British 
convoy, bound to Bermuda. After parting 

i [Reported by John W. Brockenb rough, Esq.] 
2 [Affirmed in 3 Wheat. (16 U. S.) 236.] 



with the convoy, she was captured on the 
19th of April, 1814, in the latitude of 38°, 
west long. 60°, by the private armed schoon- 
er Roger, and brought into Wilmington, 
North Carolina, for adjudication. The mas- 
ter, and all the crew, except the mate and 
two seamen, w r ere taken out, and kept on 
board the privateer until the 14th of August, 
when they were sent in to be examined. A 
claim was interposed by the master for the 
ship, as the property of Martin Krause of Ri- 
ga, one of the house of trade of M. & J. 
Krause, of that place, for 1520 boxes of sugar, 
and 144 quintals of Campeachy wood, as the 
property of M. & J. Krause: for ICO boxes of 
sugar, as the property of J. F. Muhlenbruck, 
as the master understood, "a native of Ger- 
many, and of late usual abode at Hamburg," 
and who went out in the vessel, and ship- 
ped the whole of the cargo; and for small 
portions of the cargo, as the property of the 
master, and of a Swedish captain, Stein- 
meitz. 

There were found on board, a certificate of 
the built of the ship in Finland; a passport 
or sea brief to proceed to London, granted 
at Riga, by the harbour-master and com- 
mander at that place; a bill of sale of the 
ship, from P. A. Severnon & Son, of Riga, 
to Martin Krause; and certificates of nat- 
uralization of the crew. The cargo was doc- 
umented in the usual formal manner. The 
prize master, in his affidavit, on delivering 
up the ship's papers, sworn to on the 7th 
of July, 1814, states, "that the said papers 
were found in the said ship, at three dif- 
ferent periods, and that on coming into his 
possession, or on discovery thereof, he pro- 
ceeded with them forthwith, and without 
delay, to the admiralty office, &c, and that 
the last parcel of papers were, on the Sth of 
June last, being a considerable time after 
the arrival of the said ship, found conceal- 
ed in a tin box, carefully let into an old 
piece of timber, to wit, part of the frame 
or belfrey of a vessel, by means of a mor- 
tice hole, which said mortice hole was cov- 
ered with a piece of wood, in a way to elude 
observation, and which said piece of timber 
was stowed away among the ship's fire- 
wood," &c. Certain papers were also found 
in the master's trunk, after the ship's ar- 
rival. 

In his examination, on the standing inter- 
rogatories, the master swore, that he was 
employed and appointed by a Mr. HonTen- 
gartner, who gave him possession of the 
vessel in London, in 1812; that the said 
HoFengartner was then travelling; and 
died about March, 1813; but his place of 
abode, birth, and country, the master did 
not know. That Messrs. Bennett & Co. of 
London, gave him his instructions, and in- 
formed him, that Martin Krause had direct- 
ed them to fit out the ship, and order her to 
the Havanna. That the ship had before 
gone by some other name, which he did not 
recollect. That a bill of sale of the ship 
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was made to Martin Krause, by the person 
from whom the said Krause purchased, but 
whose name he did not recollect, nor the 
time when it was made, nor in the presence 
of what witnesses; and there was no engage- 
ment different from, or in addition to, the 
bill of sale. He assigned, as his reasons for 
placing the papers in the piece of wood, that 
they were partly papers not belonging to the 
vessel, and partly private letters, and he did 
not wish to have them mixed with the ship's 
papers, as it might possibly create confu- 
sion, and that they might be put aside, when 
boarded by any private armed vessels, and, 
if there should be a necessity, produced 
,when called for. 

The ship and cargo were condemned in the 
district court, and the claimants appealed to 
this court.3 

MARSHALL, Circuit Justice. The Fortuna, 
a. vessel sailing under Russian colors, was 
captured on a voyage from the Havanna to 
some port in Europe, by the American priva- 
teer Roger, and brought into the port of Wil- 
mington, where she was libelled by the cap- 
tors as enemy's property. The vessel and 
cargo were claimed as belonging to neutrals. 
Both were condemned in the district court as 
prize of war, and from that sentence the 
claimants have appealed to this court 

The ship's papers, which were found at the 
time of capture, represent the vessel as Rus- 
sian, and the bills of lading and other papers, 
relative to the cargo, represent that as the 
property of the neutral claimants. The testi- 
mony of the captain and crew comports with 
these papers. There is, indeed, some appar- 
ent contradiction in the affidavits given at 
different times by the captain. In his claim, 
and in one of the affidavits, he says that the 
Fortuna was the property of Martin Krause; 
in another affidavit he states her to be the 
property of M. & J. Krause. Now as M. & J. 
Krause were partners in trade, both Rus- 
sians, and both residing at Riga, it was per- 
fectly immaterial whether the vessal belonged 
to one or both of them, and it is entirely prob- 
able, as M. & J. Krause were the ostensible 
owners of the principal part of the cargo, 
that this inaccuracy of expression in one of 
the affidavits might escape him inadvertently, 
or might, as has been stated, be the fault of 
the translator or person who wrote the affi- 
davit. Although such negligence in those 
who give testimony in any cause, must be 
very reprehensible, it would be punishing it 
rather severely, even if it were certainly com- 
mitted by the witness, to confiscate a ship in 
consequence of it I should, therefore, not 
lay much stress on that circumstance. But 
while the Fortuna lay in the port of Wilming- 

3 The editor, not having access to the record 
in this case, which was decided in North Caro- 
lina, has adopted the statement published in 
IThe Fortuna] 2 Wheat. [15 U. S.] 161. See note 
of the decision of the supreme court, at the end 
of this case. 



ton, a canister containing several papers was 
found concealed in an old piece of timber. 
It appears that in the port of Havanna, just 
before the sailing of the vessel, the carpenter 
had been taken into the cabin by the captain, 
who brought in at the same time this piece 
of wood. They were locked in together, and 
while there, the canister was let into the tim- 
ber, and a piece of wood morticed over it for 
the purpose of concealing it The timber was 
then thrown into the hole of the ship. The 
papers thus concealed have a material influ- 
ence on the cause. The claimants represent 
Messrs. Bennett & Co. of London, to be the 
agents of M. & J. Krause of Riga, with re- 
spect to the vessel, the voyage, and the cargo. 
Bennett & Co. are supposed to have empow- 
ered a Mr. Muhlenbruck, a German, to pur- 
chase a cargo at the Havanna, to which place 
the Fortuna sailed in ballast, with which she 
was to return to Riga, touching on her return 
at Leith or some British port The con- 
cealed papers furnish considerable ground for 
suspecting, that both the vessel and cargo 
are, in fact, the property of Bennett & Co. 

The first of these secreted papers, contained 
in the transcript of the record, is a letter of 
instructions from Bennett & Co. to Captain 
Behrens, dated London, ISth November, 1813, 
immediately before the departure of the ves- 
sel for the Havanna.* This letter commences 

* "London, ISth November, 1S13. Captain 
Henry Behrens,— As we have settled your snip's 
accounts, by paying you a balance of £206. 16s. 
lid., up to November 13th, we now agree, that 
the arrangement made with Messrs. M. & J. 
Krause, when you were last at Riga, shall 
continue in force for the pending voyage, as 
far as relates to your pay and primage, and 
we agree to pay you a gratuity of £100 ster- 
ling, at the exchange current, whenever your 
voyage shall end; and, likewise, to allow you 
your cabin freight at the rate which the ship 
receives for her cargo. We have ordered Mr. 
J. F. Muhlenbruck, to supply you with the cash 
necessary for your expenses in the Havanna, 
when arrived out, which we beg may be as 
little as possible. And in case of your wanting 
any aid in Portsmouth, apply to Mr. Andrew 
Lindergreen, or in Plymouth, to Messrs. Fug« 
& Son, or in Falmouth, to Messrs. Fox & Son, 
who will supply you, on showing this letter. 
We desire that you will, with your ship For- 
tuna, as speedily as possible, join the West 
India convoy, now laying at Portsmouth, tak- 
ing sailing instructions, and proceed with the 
same convoy to the Havanna, where you will 
apply to Mr. J. F. Muhlenbruck, at Messrs. 
Ychazo & Carricabura, merchants, there. You 
will receive, at the Havanna, Mr. X F. Muhl- 
enbruck's instructions, which you will follow 
implicitly. Mr. J. F. Muhlenbruck goes out to 
the Havanna, on board the Robert Bruce, or 
some other vessel in the convoy, if the Rob- 
ert Bruce is too late. Should any accident be- 
fall him in the vessel, on hoard of which he 
goes, so that it is ascertained that Mr. J. F. 
Muhlenbruck cannot arrive at the Havanna, 
or if he should not be arrived there sixty days 
after you have arrived there, you will con- 
sult with Messrs. Ychazo & Carricabura, what 
is best to be done. Should the convoy be gone, 
on your arrival at Portsmouth, you are at lib- 
erty to follow it without convoy. Wishing you 
a good voyage, we remain, &c. (Signed) Ben- 
nett & Co. P. S. On your arrival at Leith, 
apply to Ogilvie & Patterson." 
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thus: "As we have settled your ship's ac- 
counts, by paying you a balance of £206. 16s. 
lid., up to November 13th, we now agree," 
&c. The Exhibit No. 40 is an account (head- 
ed, "Dr.— Ship Fortuna,— Cr."), the balance on 
which is £206. 16s. lid. The Dr. side of this 
account charges the ship with an account 
from Riga, due the captain, with primage 
going to Riga, the same from Riga, with cab- 
in freight, and with his monthly wages from 
the 6th of May, to the 13th of November, and 
credits the ship by account against the cap- 
tain from Carlscrona, the same from Gotten- 
burg, and account in London, leaving the 
balance of £206. 16s. lid. The balance aris- 
ing against the captain, in London, is taken 
from Exhibit No. 3, which is headed, "Ex- 
penses in London, on the Voyage from Riga, 
Homeward." The account amounts to £202. 
2s. 10d., and contains a credit for £300, re- 
ceived from Messrs. Bennett & Co., in cash, 
leaving, against the captain, the balance of 
£97. 17s. 2d., which is carried into the general 
account for final settlement. The Exhibit 
No. 1 is headed, "Expenses of the Ship For- 
tuna in Riga in the Month of July," and 
amounts to 1602.54%, Russian currency. A 
credit is there given in the following words: 
"From Mr. J. Krause in Riga, I received in 
cash 1600 roubles, leaving a balance in Rus- 
sian currency due the captain of 2.54%, Rus- 
sian currency." The same exhibit contains 
the expenses at Carlscrona, amounting to 
161.39, and credits cash received from Buhl- 
ing ISO, leaving a balance against the captain 
of 1S.9. Also, expenses in Gottenburg, 
amounting to 154.7, and credits by cash re- 
ceived from Mr. Wildenberg 150, leaving a 
balance due the captain of 4.7. 

The appearance of these accounts demon- 
strates that no settlement was made with 
the captain at Riga, at Carlscrona, or Got- 
tenburg which included them, but that ad- 
vances were made to him at those places, 
respectively, to be accounted for by him 
when his accounts should be finally adjust- 
ed by Bennett & Co., and that the account 
itself was not stated, until after his return 
to England. The expenses of the whole 
voyage appear to be on the same paper, be- 
ginning at Riga. There, Mr. Krause is cred- 
ited with a round sum of 1600 roubles, leav- 
ing due the small balance of two roubles 
and a fraction. This is the natural course 
of a person directed to make advances to 
the captain of a ship, but it is not credible 
that, had the account been settled, the pre- 
cise balance would not have been paid. 
Precisely the same thing occurs at Carls- 
crona and at Gottenburg. At each place a 
round sum, as a sum in gross, is advanced, 
nearly the sum due, but never the exact bal- 
ance. Then, these accounts appear, forming 
one exhibit, I suppose, drawn upon the same 
paper, showing that no account had been 
rendered at either of the foreign ports, but 
that the whole was received for adjustment 
with Bennett & Co. This is certainly very 



natural if Bennett & Co. be the owners of 
the ship, having agents at Riga, Carlscrona 
and Gottenburg, but very extraordinary if 
Krause at Riga was the owner, and Ben- 
nett & Co. were their agents in London. 
The force of this circumstance is, how- 
ever, very much impaired by a paper which 
shows, that on the arrival of the Fortuna 
in Riga, in June, 1813, a settlement of 
some kind took place, in which the cap- 
tain's wages, up to the 6th of May, and 
those of the crew, to the 22d of May, were 
included. With whom the settlement was 
made does not appear, but in the subsequent 
final adjustment with Bennett & Co., the 
wages of the captain and crew are calculated 
from the date at which this paper states- 
them to have been paid. It appears then, 
that a settlement took place on his arrival 
at Riga on the 7th of June, including his 
wages to the 6th of May, and those of his 
crew to the 22d, and that his expenses at 
Riga, and at other ports, were to be settled 
in London on his return. There is some 
difficulty in accounting for the settlement as 
respects wages, if the vessel arrived at her 
home port in June. The most rational solu- 
tion of the difficulty would seem to be, that 
his voyage commenced in May in London, 
and was to terminate in London, a circum- 
stance from which it would rather be in- 
ferred that London had become her home 
port, rather than that Riga continued to be 
so. This is corroborated by the manner in 
which the account is headed, "Expenses in 
London on the Voyage from Riga Home- 
ward." The critique on the word "home- 
ward" is not sustained, for it is the voyage 
that is homeward, and the" meaning is, ex- 
penses paid or settled in London, but in- 
curred on the voyage. And we find in the 
account, the wages of the men from the 
last settlement This phraseology might be 
used by men accustomed to consider London 
as their home, although the vessel might be 
chartered from a foreigner, but it could not 
be expected from a Russian captain, com- 
manding a Russian ship, owned and sailing 
in the employ of Russians. 

The other accounts in this record, relate 
chiefly to the Ceres, a vessel commanded by 
Captain Behrens, before he was placed in 
the Fortuna. They are somewhat mysteri- 
ous, from the general want of dates, and 
names; but this may be readily accounted 
for. In other respects, they are not calcu- 
lated to dissipate suspicion. That money 
was paid by Bennett & Co. in London, on 
account of the Ceres, furnishes strong ground 
for tiie opinion, that the account of Decem- 
ber, 1812, was rendered to Bennett & Co. 
Now, that account appears, upon the face 
of it, to have been prepared for final settle- 
ment of the owners, or person, who acted 
as owner. The Fortuna and the Ceres, too. 
would seem to be under the management of 
the same person. Now, there is proof, that 
Bennett & Co. were the managers, and most 
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probably, the owners of the Ceres; but we 
should not be justified by any paper or 
testimony in the cause, in supposing that the 
Ceres was owned by Krause, or that Behr- 
ens was ever employed by him, or known 
to him, until he was placed in the Fortuna. 
These accounts, taken together, certainly in- 
dicate a long connexion between Bennett & 
Co., and Captain Behrens, and seem to show, 
that they were in the- habit of employing 
him in their vessels. After referring to the 
settlement which had been made, the letter 
of instructions proceeds thus: "We now 
agree, that the arrangements," &c. It has 
been very properly remarked, that this 
agreeing to confirm the contract made by 
Krause in Riga, is not the language of an 
agent, relating to a transaction of his prin- 
cipal; but it is undoubtedly true, that the 
agreement made by Krause, might terminate 
on the arrival of the ship in London, when 
a new contract might be made for the voy- 
age to the Havanna, for the basis of which, 
the parties took the agreement at Riga. 
There are, however, in this contract, expres- 
sions which appear somewhat suspicious; It 
commences thus: "On the following condi- 
tions, have I given to Captain Henry Behr- 
ens, the command of the ship Fortuna, un- 
der Russian colours,, lying, at present, at 
Riga.' 1 o This contract is dated in August 
1S13. These words, certainly import, that 
under this agreement, Captain Behrens took 
commsnd, for the first time, of the Fortuna. 
Yet, in fact he took command of her in Lon- 
don, in 1812, and had sailed in her as com- 
mander from London, to the Baltic. This 
cannot be a confirmation of his previous ap- 
pointment in London, for it is not the lan- 
guage of approbation or confirmation, but of 
original appointment. And this appears to 
be more than two months after the arrival 
of Behrens at Riga. The language does not 
appear to be at all fitted to the occasion, 
and whenever that occurs, there is much 
cause to suspect that it is uttered with an 
object, and for a purpose, not avowed. If 
it be supposed, that this contract was made 
in contemplation of the voyage to the Ha- 
vanna, the difficulty is shifted, but not re- 
moved. The question recurs, what need had 
this contract of the confirmation of Bennett 

o "On the following conditions, have I given 
to Captain Henry Behrens, the command of 
the ship Fortuna, under Russian colours, lying, 
at present, in Riga. 1. Captain Behrens shall 
have 25 Alberts dollars, monthly wages. 2. 
The whole cabin freight has been allowed him. 
3. He is to receive 5 p^r cent, primage. 4. 
Travelling expenses for the benefit of the ves- 
sel, as likewise, victualling expenses for the use 
of the ship in port, consistent with moderation, 
have been allowed to the captain. Captain 
Behrens, on his part, promises to watch the in- 
terest of his owner, in every respect, and do the. 
best he can for the benefit of the vessel. For 
the fulfilment of the present contract, I bind 
myself by my signature. Riga, the 12th of Au- 
gust, 1S13. 

"Per Proa John Krause, 
(Signed) "Schultz." 

9FED.CAS.— 32 



& Co.? or of the gratuity of £100? There is 
too much reason to suspect, that this is a 
feigned paper, prepared to give the ship the 
appearance of her being owned by Krause. 
It is a little remarkable, too, that Bennett & 
Co. speak of it, as an arrangement made 
with M. & J. Krause, whereas it purports 
to be made with J. Krause only. The letter 
proceeds, "We have ordered Mr. J. F. Muhl- 
enbruck to supply you with the cash neces- 
sary for your expenses in the Havanna, 
when arrived out, which we beg may be as 
little as possible." The letter proceeds to 
mention persons to whom he may apply for 
aid, in different ports in England. 

It cannot escape observation, that this let- 
ter contains no reference to the interests of 
the Russian merchants. The money is not 
to be advanced on their account. Mr. Muhl- 
enbruck is not represented as their agent, 
or as advancing money on their account. 
The caution to economy, is not for the sake 
of his owners. This is certainly the lan- 
guage of an actual owner, but is very unlike 
the language of an agent. The letter then 
proceeds to give detailed instructions for 
the observance of the directions of Mr. Muhl- 
enbruck, in the Havanna, without once al- 
luding to any connexion between Muhlen- 
bruck and Krause. 

The next letter is dated Havanna, 24th 
March, 1S14, and is written by Muhlenbruck, 
to Bennett & Co.c This letter is written 

e Havanna, 24th March, 1814. Messrs. Ben- 
nett & Co., London— Gentlemen: I have the 
honour to refer you to my last letters, of 21st 
February, and the 1st of March, of which I 
have sent you, by different opportunities, tripli- 
cates. The first letter principally contained to 
request the favour of your opening me a credit 
in Jamaica, or Cadiz, to be able to settle the 
surplus of the amount already shipped, whicn 
may be left out of the proceeds of the out- 
bound shipment, of the Robert Bruce. I hope 
that the above letter has reached you in time 
to grant me, as soon as possible, the favour, and 
beg to be convinced, that only the greatest ne- 
cessity engages me to request it: not being able 
to draw on either England or America. 1 have 
now the greatest pleasure to inform you of the 
safe arrival of the Robert Bruce, James 
Chessel, master, under the protection of his 
majesty's ship North Star, Captain Thomas 
Coe, from Jamaica. From Cork she sailed 
with convoy, consisting of his majesty's ship 
Leviathan 74, Captain Adam Drummond, the 
Talbot, 20, Captain Spelman Swaine, and the 
Scorpion of IS guns. Therefore, she has been 
the whole voyage under convoy and the in- 
surers have to pay the full return of 6 per 
cent. The North Star, which sails to-morrow, 
takes all the ready vessels for Europe out to 
Bermuda;* from thence another convoy will be 
granted to protect them to England, or at least 
as far as the latitude of Halifax. The Russian 
ship Fortuna, Captain Behrens, laden with 
1520 boxes assorted sugars, bound to Riga, and 
for account and risk of Messrs. M. & J. 
Krause at that place, is ready to join this con- 
voy. I enclose you invoice and bill of lading,, 
which you will be pleased to forward with the 
first opportunity to the above friends. The 
captain, Behrens, has got instructions from me 
to tack, according to the prevailing winds, ei- 
ther in Leith or in the channel. By the present 
circumstances on the continent of Europe, 
Messrs. M. & J. Krause may have been induced 
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with circumspection, and represents the 
transaction in a manner entirely conforming 
to the pretensions of the claimants, and is 
certainly adapted to the inspection of cruis- 
ers. It could therefore he concealed only 
with a hope of keeping Bennett & Co. entire- 
ly out of view, if with any fraudulent mo- 
tive. Taken alone, I should not be inclined 
to yield to the suspicions it has excited; 
taken in connexion with the letter of Ben- 
nett & Co. to Behrens, I acknowledge it ac- 
quires a meaning which might not otherwise 
be affixed to it. "The Russian ship, Fortuna, 
&c." This style of communication would 
rather create the idea, that with respect to 
the Fortuna, Muhlenbruck was the direct 
agent of M. & J. Krause, and gave this in- 
telligence to Bennett & Co. as the friends 
and correspondents of that house; than that 
he was in fact the agent of Bennett & Co. 
appointed and instructed by them, with re- 
spect to this very vessel. "I enclose you in- 
voice and bill of lading, which you will be 
pleased to forward by the first opportunity 
to the above friends." From this language, 
it could never be inferred, that Bennett & 
Co. had the sole management and direction 
of the vessel, and had employed Muhlen- 
bruck, as a person who would obey and ac- 
count to them. But if the invoice and bill of 
lading were intended for M. & J. Krause, 
why not have sent it in a letter to them? 
Why through Bennett & Co. ? He then says, 
that he has given the captain orders to touch 
at Leith, or some port in the channel, accord- 
ing to winds, and gives as a reason for these 
orders, that M. & J. Krause may have been 
induced to countermand the destination to- 
Riga, in some letter to their correspondents 

to send this cargo to a bettor market than it 
probably meets at Riga. Should they have 
given you any instructions concerning this ves- 
sel, the captain, Behrens, has orders to wait 
for your kind information in regard of the fur- 
ther destination, which orders from you I beg 
to send him as soon as you know at what port 
of the above mentioned he has arrived in Eng- 
land. Please to inform also Messrs. M. & J. 
Krause, that I have advanced here the captain 
1332 dollars, 4 cents, for the use of ship For- 
tuna. Next week the cargo of the Robert Bruce 
will be all delivered, and I endeavour to pro- 
cure the highest prices possible. The ozna- 
hnrgs will sell as well as the estopil!as,but I am 
sorry you was not able to get more of the lat- 
ter, and of a finer quality, being always the 
leading article of an assortment of linen. The 
prices of sugar are nearly the same, and the 
arrival of this convoy has brought them up y s 
to % dollar higher. Coffee is lower, and I ex- 
pect to buy and lay in good coffee at 10 to 12 
dollars. Messrs. Hubberts, Taylor & Simpson 
inform me that I may not expect a convoy leav- 
ing.Tamaica beforethe 30th of April. This same 
convoy can arrive here the 10th or 15th of 
May. and all possible exertion shall be made 
on my side to get the Robert Bruce laden be- 
fore this time. I hfive till now not received an 
answer of Messrs. Hubberts, respecting the bills 
on London. Your kind letter of the 18th of 
December, I have duly received. I am happy 
that the sugars are bought within your limits, 
and wish to be as fortunate with those wanted 
for the Robert B race's cargo. I have the 
honour, &c. (Signed) J. F. Muhlenbruck." 



Bennett & Co.: thus studiously preserving 
the idea, that he acted directly for M. & J. 
Krause, and that the voyage was under their 
management, not under that of Bennett & 
Co. He suggests, that the idea of touching 
at Leith, or in the channel, originates with 
himself, and yet it appears from a postcript 
to the instructions given to the captain, by 
Bennett & Co., that they had ordered him to 
touch at Leith. "On your arrival at Leith," 
say they, "apply to Messrs. Ogilvie & Ratter- 
son/* The next sentence requests them, 
should they have received orders from M. & 
.T. Krause, to communicate them immediate- 
ly to Captain Behrens; a request very proper 
from the agent of M. & J. Krause to their 
correspondents, but very extraordinary, if 
made by the agent of Bennett & Co., who 
were themselves, the sole rnauagers of the 
vessel and voyage. The letter proceeds, 
"Please to inform, also, M. & J. Krause, that 
I have advanced here the captain $1332.01, 
for the use of the ship Fortuna." Who, that 
should collect his knowledge of the fact from 
this letter, would, or could suppose, that this 
money had been advanced by the agent of 
Bennett & Co., and by their express orders? 

This letter, so far as it respects the For- 
tuna, is obviously intended to impress the 
idea, that Muhlenbruck was employed by M. 
& J. Krause, and that Bennett & Co. had 
neither the management of the vessel or 
cargo, but were written to by him, as the 
friends and correspondents of the owners at 
Riga, who might possibly have received in- 
structions from them. Yet the letter of in- 
structions from Bennett & Co. to Behrens, 
and their letter to the merchants at Charles- 
ton demonstrate, that if they were not the 
owners, they had the sole and exclusive man- 
agement of the vessel and voyage, and that 
Muhlenbruck was their agent, appointed to 
superintend the affairs of the Fortuna, and of 
other vessels, acknowledged to be owned, or 
employed, by them. Why thus disguise the 
truth V If Bennett & Co. were not the owners 
of the vessel and cargo, but were, in fact, the 
agents of M. & J. Krause of Riga, with un- 
limited powers, why not address them in 
their real character? Why not write to them 
as the p rsons having full power o. e: th3 s ib- 
ject, who had authorized Muhlenbruck to pur- 
chase a cargo for their friends, and who were 
responsible to him for the money he had ad- 
vanced by their order? The letter of instruc- 
tions from Mr. Muhlenbruck, to Captain 
Behrens, is written precisely in the spirit of 
that part of the letter to Bennett & Co., 
which relates to the Fortuna. It is precisely 
such a letter as would be written by the im- 
mediate agents of M. & J. Krause, supposing 
them to retain in their own hands, the con- 
trol of the voyage, to their friends and corre- 
spondents, who had no certain agency in the 
business, but might possibly have received 
letters for the ship, countermanding orders 
previously given. 

I will here notice the letter written by Mr. 
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Muhlenbruck, at the Havanna, to M. & J. 
Krause.? This letter was not secreted, but 
kept among the ship's papers. Who, that 
should read this letter, would imagine that 
Muhlenbruck had been appointed, not by M. 
& X Krause, but by Bennett & Co.? Who, 
that has read the letter of instructions from 
Bennett & Co. to Behrens, would not expect 
that this letter would contain some reference 
to the manner in which the writer became the 
agent of the persons to whom the letter is ad- 
dressed? If to this it be said, that this may 
have been done in a previous letter, I answer, 
that if any such previous letter had been 
written, it would, according to mercantile 
usage, have been referred to in this letter; and 
the stay of Muhlenbruck, in the Havanna, 
had been so short, as to diminish the proba- 
bility of his having written a previous letter 
to Kiga. I think it almost impossible, that 
a stranger, slipped by Bennett & Co. into the 
business of M. & J. Krause, would have writ- 
ten them a letter without hinting at the man- 
ner in which he became their agent, or re- 
ferring to the information they might have 
received on this subject from Bennett & Co. 
The proof of any previous letter, or connexion, 
might diminish, or, perhaps, destroy the im- 
pression this letter is calculated to make, but, 
at present, it has much the appearance of be- 
ing prepared for the purpose of keeping Ben- 
nett & Co. out of view. Such studious con- 
cealment always conduces to the opinion, 
that the person thus kept out of view, is more 
than a mere agent 

The concealment of the canister, in the 
piece of timber, cannot, I admit, give to the 
papers a meaning which their words would 
not justify. But it shows that the captain, 
who was much trusted by Bennett & Co., and 
had, most probably, been long employed by 
them, believed that these papers contained 
something which he ought to conceal; what 
could this be, but the agency of Bennett & 
Co.? And why should he conceal that, if 
they were no more than agents? If the let- 
ters appeared to be all written with the same 
view; if Bennett & Co. appeared throughout, 



7 "Havanna, 24th March, 1814. Messrs. M. 
& J. Krause, Riga,— With the present, I have 
the honour to send you the invoice, and hill of 
lading, of a cargo of sugars for your esteemed 
account, in the Fortuna, Captain H. Behrens. 
The ship could not take more than 1520 boxes, 
white, and GOO, brown, with Campeachy wood, 
which was necessary for stowing: together, 
$57,517.04; for which you will please give me 
credit The sugars are of the new crop; bought 
at a moderate price, and of a very good quality. 
And I flatter myself you will he satisfied with 
the fulfilment of your kind commission. As 
there is a convoy leaving this place to-morrow, 
for Bermuda, I found it advisable for the For- 
tuna to join the same, and wish her a very 
quick and safe passage. Of the above docu- 
ments, I shall send you duplicates, when I have 
the honour to write you again. The prices of 
Russian articles are, at present, raven's duck, 
$16; canvass, §42. Iron can only be sold with 
a loss, and in small quantities, as the price has 
fallen, &c. (Signed) J. F. Muhlenbruck." 



as the avowed agents of M. & X Krause, 
there would be nothing extraordinary, or sus- 
picious, in the transaction; and there could 
be no fair reason for attempting to conceal 
this agency. It would seem as if the original 
design was to keep them entirely out of 
view, and the agency was kept in reserve, as 
the dernier ressort, if tne part they had taken 
should be discovered. My present impres- 
sion is, that if the original pxuchase of the 
Fortuna was not made by Krause, for Ben- 
nett & Co., she was transferred to them be- 
fore the commencement of this voyage, and 
that they are to be considered as the owners 
of the ship, and of that part of the cargo 
which is claimed for M. & J. Krause. There 
is no proof that Muhlenbruck is domiciliated 
in England, and his property would be re- 
stored if he stood in court unimpeached. But 
he is so deeply concerned in this whole fraud, 
if it be one, that he must suffer the conse- 
quences of fraud. The property claimed by 
him, is, on that account, condemned also. 
This cause operates equally against the claim 
of the captain. There is, however, a small 
claim of a Swedish captain, which is not in- 
fected with this general contamination, and 
which, therefore, ought to be restored. 

The conduct of the privateer, though justly 
reprehensible, cannot be punished by this 
court in the manner required by the counsel 
for the complainants. If their case depend- 
ed, in any degree, on the testimony of the 
sailors who were taken out of the ship, and 
might be tampered with, that testimony 
might be disregarded. Any circumstance in 
the cause, which could be accounted for by 
the removal of the persons who ought to have 
remained in the prize, might be leniently con- 
sidered; but it is apparent, that the cause 
rests on testimony in no degree affected by 
these circumstances, and that the question be- 
fore the court, appeals, not to its discretion, 
but to its judgment 

The sentence of the district court is af- 
firmed, with costs, except as to the claim 
made for Captain Steinmeitz, a Swede, with 
respect to which, it is reversed, and restitu- 
tion ordered. 

This case might be very much altered by a 
claim made by M., Krause, in person, or by 
affidavit, for the vessel, and by M. & J. 
Krause, for the cargo, by the exhibition of 
original letters, showing the ownership of the 
Fortuna, and the plan of this voyage; by the 
exhibition of letters, showing that Muhlen- 
bruck's appointment was communicated to 
the house at Riga; by the letter of instruc- 
tion from Bennett & Co. to Muhlenbruck, 
Showing that he was to act for M. & J. 
Krause; and by any letter from Muhlenbruck 
to Krause, communicating his situation to 
them. I do not suspend the cause, to give 
time for the production of these papers, be- 
cause they ought now to be ready; but if an 
appeal should be prayed, I will make an or- 
der for further proof* leaving it to the su- 
preme court, to decide on its admissibility. 
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NOTE. From this judgment, an appeal 
was taken to the supreme court, and the cause 
was argued at the February term, 1817, by Mr. 
Gaston and Mr. Hopkiuson. for the appellants 
and claimants, and by Mr. Wirt, for the appel- 
lees and libellants. The court ordered that 
both parties be at liberty to produce further 
proof. TThe Fortuna] 2 Wheat. [15 U. S.] 161. 
At the February term, ISIS, it was submitted, 
without argument, upon the further proof, 
when the decrees of the courts below, were af- 
firmed. The following points were decided: 
(1) That the cargo was British property, and 
even admitting the Fortuna to be Russian prop- 
erty (and there were many circumstances to 
maintain the suspicion that she was British 
property, or, at least, not owned as claimed), 
still, where a neutral ship-owner lends his name 
to cover a fraud, with regard to the cargo, that 
circumstance alone will subject the ship to con- 
demnation. (2) That it is a relaxation of the 
rules of prize courts, to allow time for further 
proof, in a case where there has been conceal- 
ment of material papers. Id., 3 Wheat. [16 IJ. 
S.] 236-246. 



Case KTOo 4,955, 

In re FORTUNE. 

[1 Lowell, 306; * 2 N. B. R. 062.] 

District Court, D. Massachusetts. Oct., 1S69. 

Bankritptct — Goods in Custody of Sheriff — 

Payment of Sheriff's Costs by 

Assignee— Lien. 

1. Where certain creditors attached the stock 
of goodsof a trader for the express purpose of 
keeping it together and preventing waste, and 
the attachments were afterwards dissolved by 
an assignment in bankruptcy, and the sheriff 
had incurred charges for insurance, packing, 
&c, held: All necessary and proper charges 
for the care and custody of the property in- 
curred after the petition in bankruptcy is filed, 
are incurred for the assignee, and must be 
paid by him out of the assets. 

[Cited in Re Foye. Case No. 5,021; Re 
Hatje, Id. 6,215; Re Wells, 4 Fed. 71.] 

2. If the assignee has taken possession of 
packing-boxes, policies of insurance, &c, pro- 
cured by the sheriff, he must pay for the cost 
of them. 

3. The sheriff has no lien for his costs upon a 
stock of goods attached by him when the at- 
tachment has been dissolved by the proceedings 
in bankruptcy; but the bankrupt court has 
power to authorize the assignee to pay su<?h 
part of the costs as can be shown, or may be 
presumed to have been beneficial to the estate. 

[Cited in Gardner v. Cook, Case No. 5,226. 
Followed in Ex parte Holmes, Id. 6,631.] 

In bankruptcy. Several creditors petition- 
ed for payment of the costs of attaching the 
property of the bankrupt The evidence was 
that when Fortune stopped payment these 
creditors consulted together and agreed to 
attach his large and valuable stock of goods 
to prevent its being removed or disposed of; 
that the sheriff caused it to be carefully ex- 
amined, scheduled, packed, and stored, and 
procured insurance upon it. The petitioners 
alleged that the assignee had adopted and 
ratified these acts, and had taken the bene- 
fit of them, and this was admitted. The pe- 
titions were not opposed. 

* [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



B. F. Brooks, A. S. Wheeler, T. F. Nutter, 
and E. A. Kelly, for creditors. 

The sheriff has a lien for these charges in- 
cluding that for keeping the property. In re 
Housberger [Case No. 6,731]. At any rate 
the assignee may pay all reasonable expenses 
incurred for his benefit, whether before or 
after his appointment He is not to take the 
assets and repudiate the necessary charges. 

Hull & Childs, of New York, for general 
creditors. 
J. H. Whitman, for bankrupt 

LOWELL, District Judge. The bankrupt 
act of 1S41 [5 Stat 440], in its operation in 
the New England states, failed to make an 
equal distribution of the effects of the bank- 
rupt because it preserved the lien which 
creditors can always obtain by attachment. 
Mr. Justice Story endeavored to remove this 
objection by construction. Had not the 
statute itself expressly reserved all liens, his 
argument that the assignment operated per 
se to dissolve attachments would certainly 
have been very strong, because the attach- 
ment is only an incident to the suit, and the 
bankrupt court might stay the suit; but the 
language of the act was fatal to this inter- 
pretation. Ex parte Foster [Case No. 4,960]; 
Peck v. Jenness, 7 How. [48 U. S.] 612. The 
insolvent law of Massachusetts dissolved all 
attachments, but made the costs a preferred 
debt, whenever the attaching creditor chose 
to prove his principal debt against the assets. 
The act of 1867 [14 Stat 517] dissolves all 
attachments not four months old, but fails 
to make provision for the costs; for sec- 
tion 28 refers to costs connected with or 
growing out of the bankruptcy. This is to- 
be regretted, because there is an obvious in- 
justice in destroying a valid and legal lien 
without compensation for the necessary ex- 
penses attending it The creditor cannot 
even prove these costs and take a dividend 
on them, because, until judgment is obtain- 
ed, they are not a debt of the bankrupt, for 
they were not incurred for his benefit, nor 
at his request. 

I am unable to say that the sheriff has any 
lien for these costs. The attachment merely 
gives him a right of retainer 'until the suit 
is disposed of, and if the plaintiff chooses to 
discontinue his suit, or to discharge his at- 
tachment, the officer's only remedy is by ac- 
tion against the plaintiff himself. The re- 
port of the case in New York, cited in the 
argument, shows that the law is otherwise 
there, and that there is a right of retainer 
by the sheriff against the will of both par- 
ties. Applying the bankrupt act to such a 
law, there is perhaps no difficulty in conclud- 
ing that the dissolution of the attachment 
does not destroy the right of the sheriff to 
the lien for costs, which he would have if the 
parties had themselves agreed to dissolve it 
But I do not see how I can adopt that view 
here. 
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I have always required the assignee to pay 
all reasonable and necessary expenses in- 
curred after the date of the filing of the pe- 
tition, because his title relates to that time, 
and he is the debtor, by relation, fov all such 
expenses. The bankrupt is bound to see that 
his estate is kept together and preserved for 
the assignee, and all the necessary charges 
for the fulfilment of this duty must be al- 
lowed him. In re Grant [Case No, 5,693], 
And there is no reason why such sums ex- 
pended by any person having a lawful con- 
nection with the estate should not be paid. 
The premiums of insurance on policies 
which have come to the possession of the as- 
signee, and all other similar charges come 
within this rule, because they were no part 
of the attachment, and the sheriff would 
have the right to retain the policies, boxes, 
&c, until he was repaid. It is like the case 
of a consignee of goods becoming liable for 
freight or demurrage; or of the owners of 
goods saved at sea "taking them out of the 
hands of the salvors, and thereby becoming 
liable to pay salvage for which there would 
ordinarily be no personal action. 

To recur to the more difficult question 
whether the mere expenses of an attachment 
which has- been dissolved can be paid by the 
assignee. Mr. Justice Story authorized such 
a payment to be made in Ex parte Foster 
[Id. 4,960], and it is the practice in the dis- 
trict of New Hampshire, as Judge Clark in- 
forms me, to allow them. I know of no au- 
thority to the contrary. Upon the whole 1 
have come to the conclusion that the bank- 
rupt court may, in the exercise of its equita- 
ble jurisdiction, require the assignee to pay 
such charges as appear to have benefited the 
estate in his hands, though incurred before 
the petition was filed and not protected by 
any absolute lien. It is a very doubtful 
point, aud I should be glad to have my de- 
cision reviewed. It is placed on this ground: 
The attachment of chattels under the laws 
of Massachusetts requires for its validity 
that a keeper should be put in possession to 
preserve the goods to answer the judgment 
When the attachment is dissolved by the 
assignment in bankruptcy it must usually 
happen that the assignee gets the benefit of 
this keeping. In this case the. benefit is 
proved as clearly as such a fact can be 
proved, and it was the distinct purpose of 
the creditors that this result should be ob- 
tained. Equitably considered the assignee 
has received a benefit, and should sustain 
the burden. There are some analogous cases 
to be found, though it must be admitted that 
they are rare. In England, under a statute 
which has since been modified, the assignees 
were empowered to pay for services render- 
ed to a committee of trustees, though the 
deed appointing the trustees was never valid 
under the bankrupt law. See Griff. & H. 
Bankr. 1070, where this and some other .sim- 
ilar decisions are mentioned by the learned 
authors. Our law at section 17 speaks of 



the necessary disbursements of the assignee, 
which is very like the language of the Eng- 
lish statute under which those decisions were 
made. But I rely mainly upon the practice 
of Mr. Justice Story, which was undoubted- 
ly followed throughout this circuit. Order- 
ed accordingly. 
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Case Ho. 4,956. 

FOSDICK v. STURGES. 

[1 Biss. 255; i 3 Phila. 312; 15 Leg. Int. 404; 
2 Wkly. Law Gaz. 401.] 

Circuit Court, S D. Ohio. Oct Term, 1S5S. 

Fraudulent Stock— Whex Purchaser mat Re- 
cover Monet Paid— When Stock mat 
be Reduced— And How. 

1. A purchaser of stock illegally issued by 
the directors of a railroad company at less than 
the charter price may rescind his contract and 
recover from his vendor who participated in 
the illegal issue of the stock the money paid 
for his stock. 

[Cited in State Ins. Co. v. Redmond. 3 Fed, 
767; Foster v. Seymour, 23 Fed. 67.] 

2. The issue of the stock having been a 
fraud upon the law and the stockholders* the 
purchaser, although the stock has been regular- 
ly transferred to him upon the books of the 
company, and there was nothing in the trans- 
action as to him to awaken his suspicion, 
may elect his remedy, and is -not bound to re- 
main content with the stock transferred to 
him. 

[Cited in Taylor v. South & N. A. R. Co., 
13 Fed. 155.] 

3. A large amount of stock having been thus 
fraudulently issued, the prior stockholders be- 
ing entitled to reduce it, in the hands of parties 
with notice, to the amount actually paid for, 
the fraud in which the vendor participated is 
material in its effects upon the rights of the 
purchaser. 

At law. 

Worthington & Matthews, for plaintiff. 
Mr. Goddard, for defendant 

i [Reported by Josiah.H. Rissell, Esq., and 
here reprinted by permis'sionj 
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McLEAN, Circuit Justice. This action is 
brought to recover the sum of twenty-four 
thousand dollars, which was paid by the 
plaintiff to the defendant for stock in the 
Hillsboro and Cincinnati Railroad Company, 
on the ground of fraud. 

The declaration states that on the 3d of 
January, 1833, the Hillsboro and Cincinnati 
Railroad Company were engaged in extend- 
ing and maintaining their line of road to 
the Ohio river, at or nearly opposite Parkers- 
. burg, in Virginia; that the issue and dis- 
posal of the stock were vested in the direct- 
ors for the time being; that Sturges, the de- 
fendant, entered into an unlawful scheme 
and device with the- board of. directors, who 
issued a bond for seven hundred and fifty 
thousand dollars, convertible into stock at 
par, with an understanding that the bond 
should be discharged by another bond for 
the sum of five hundred, twenty-one thou- 
sand, six hundred and seventy-seven thou- 
sand dollars; that Sturges was elected to 
convert the bond of the directors into stock, 
and that they issued to him certificates for 
fifteen thousand shares of stock, at fifty dol- 
lars per share, amounting to the sum of sev- 
en hundred and fifty thousand dollars; that 
in payment for such stock as had previously 
been agreed upon, he executed a bond to the 
company for five hundred, twenty-one thou- 
sand, six hundred and seventy-seven dollars, 
payable w r hen called for; leaving the sum 
of two hundred and twenty-eight thousand, 
three hundred and twenty-three dollars less 
than the par value of the stock; that the de- 
fendant represented himself to be the lawful 
holder of the stock, so issued to him, and he 
proposed to sell to the plaintiff six hundred 
shares of the stock, at forty dollars per 
share, amounting to the sum of twenty-four 
thousand dollars; and that the plaintiff be- 
lieving he was the lawful holder of the 
stock, purchased from him the six hundred 
shares, having no notice to the contrary. 

The declaration further avers, that Stur- 
ges was not the lawful holder of the stock, 
his subscription for the same being void, as 
having been made in violation of the char- 
ter, for a less price than fifty dollars per 
share, as fixed by the charter; and the dec- 
laration also alleges, that Fosdick received 
from Sturges an assignment of the six hun- 
dred shares of stock, which on " application 
were transferred to him on the books of the 
company, and a new certificate issued to 
him, which he brings into court, to be dis- 
posed of according to law. 

To this count in the declaration a demur- 
rer was filed. 

There are other counts in the declaration, 
but they are not before the court on the de- 
murrer. 

The contract declared on, has been execut- 
ed. Sturges assigned to Fosdick the six 
hundred shares of stock, and he paid for 
them twenty-four thousand dollars; and on 
the presentation of the assignment to the 



company, the stock was regularly trans- 
ferred to him on its books. He had not, it 
seems, from the count demurred to, discov- 
ered the alleged frauds until after he had 
purchased the stock, and it had been regu- 
larly transferred to him, on the books of the 
company. 

In the case of Sturges v. Stetson [Case No. 
13,568], at the present term, it was held that 
the directors of the company had no power 
to receive subscriptions for stock at a less 
price per share than was fixed in the char- 
ter; and consequently, that notes given for 
stock, so obtained, could not be enforced. 
Such a subscription was held to be not only 
in express violation of the charter, but a 
fraud upon prior stockholders. Shirges, 
though holding by certificate his fifteen 
thousand shares of stock, regularly, to all 
appearance, entered upon the books of the 
company, was liable on the application to a 
court of chancery by a prior stockholder, to 
have his number of shares reduced to their 
par value. 

Fosdick, on the demurrer, must be taken 
to be a bona fide purchaser of the six hun- 
dred shares of stock, without notice. The 
proceedings on the books of the company, 
in regard to the subscription of this stock 
by Sturges, can give rise to no suspicion of 
unfairness. The bond for seven hundred 
and fifty thousand dollars to be converted 
into stock, at the pleasure of the holder, in 
a limited time, was not out of the ordinary 
mode of business; and the issuing of the 
fifteen thousand shares on the surrender of 
the bond, could awaken no inquiry. The 
entire transaction in regard to the subscrip- 
tion of this stock, was apparently and clear- 
ly within the corporate powers of the com- 
pany. Under such circumstances it appears 
to me that a bona fide purchaser of the 
stock could enforce a transfer of it on the 
books of the company. 

The agents of a corporation have no li- 
cense for the commission of wrongs. Their 
powers are limited, but when they circum- 
vent and mislead to his injury an innocent 
individual, without knowledge to awaken 
his suspicion, the corporation is liable. 

But the right to the six hundred shares 
of stock by Fosdick w T as admitted by the 
directors, and a regular transfer of it to 
him was entered on their books. And this, 
it is said, was a consummation of his right 
by which he acquired all he contracted for, 
and all that he expected to receive. 

It is true the prospective completion and 
business of the road have not been realized. 
But this is a disappointment common to all 
persons who have engaged in such enter- 
prises. They have given their time and 
money to objects which have advanced be- 
yond all other improvements the agricul- 
tural, the commercial, and the social in- 
terest of the country; but they have gen- 
erally realized heavy pecuniary losses. But 
these constitute no ground for the rescis- 
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sion of contracts, or of equitable relief, un- 
less fraud be established. 

In the illegal issue of the stock, Sturges 
and the company participated, and they 
may be equally responsible, to a bona fide 
purchaser. But if it be admitted that the 
company, under the circumstances, may De 
liable to Fosdick, does it follow that he 
may not exercise his own discretion in re- 
gard to the remedy? This seems to be a 
matter for the determination of the party 
rather than the* court 

The frauds charged against Sturges con- 
sist in his participation in the fraudulent 
issue of the stock, declaring that it had 
been lawfully issued ; in his false and 
fraudulent representation to Fosdick that 
he was the lawful owner of the stock, 
through which false and fraudulent assur- 
ances Fosdick was induced to purchase the 
six hundred shares. These averments of 
fraud, are all admitted by the demurrer, 
and must be taken as true. 

But, if the frauds alleged do not material- 
ly affect the rights of the plaintiff, he is 
not entitled to a remedy against the com- 
pany or Sturges. . Of the fifteen thousand 
shares of stock, subscribed by Sturges, at 
the par value, he paid for only ten thou- 
sand four hundred thirty-three and a-half 
shares; leaving four thousand five hundred 
sixty-six and one-half shares, for which he 
paid nothing. These amount much nearer 
to the one-third than the one-fourth of the 
fifteen thousand shares subscribed, and, at 
the par value of these shares, they amount- 
ed to the sum of two hundred and twenty- 
eight thousand six hundred and seventy- 
seven dollars. 

It was held in Stetson's Case, that al- 
though the directors in receiving subscrip- 
tions for shares of stock, were bound by 
the price per share fixed in the charter, 
yet stock when once subscribed became 
property, and could be sold at any price 
fairly agreed upon, and that the assign- 
ment would convey the shares in full. Tho 
six hundred shares of stock were purchased 
by Fosdick at forty dollars per share, but 
each share was transferred, at its par value 
of fifty dollars. On the payment of twenty- 
four thousand dollars, Fosdick received in 
stock thirty thousand dollars," and any sum 
short of that amount will be so much less 
than he purchased and paid for. 

There can be no question that any stock- 
holder, prior to the subscription of Sturges, 
could, by legal coercion, reduce the stock 
subscribed by him to the number of shares 
he paid for, at their par value. And the 
same principle would apply to all the as- 
signees of the stock, by Sturges, who had 
notice. This rule applied to Fosdick, would 
reduce his stock some one hundred and 
seventy-five shares. 

But, if the rule should not apply to Fos- 
dick, he being a bona fide purchaser, still 
the shares not paid for by Sturges must 



be distributed and apportioned among the 
prior stockholders, lessening the stock in 
value near one-quarter of a million of dol- 
lars. 

In whatever light this question may be 
considered, it appears to me, there can be 
no escape from the conclusion, that the 
frauds complained of in the declaration are 
so material in their effect upon the rights 
of the plaintiff as to entitle him to a re- 
scission of the contract, for the purchase of 
the six hundred shares of stock, and an 
action against Sturges for the money paid. 
The frauds, as alleged, are admitted to be 
true. 

New issues may be raised, and a new 
aspect given to the case, in its future prog* 
ress. But, as it now stands on the demur- 
rer, with all the averments of the declara- 
tion admitted to be true, I feel bound to 
overrule the demurrer. 

Consult, also, Sturges v. Stetson [Cases Nos. 
13,5GS and 13,509], 
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Case Iflo. 4,957. 

FOSS et al. v. HERBERT. 

[1 Biss. 121; 2 Fish. Pat. Cas. 31.] t 

Circuit Court, N. D. Illinois. Oct. Term, 
1856. 

Patents-- Claim for Entire Machine and Sep- 
arate Parts— Infringement— Improvement of 
Patented Machine by Stranger— Mechanical 
Equivalents. 

1. A claim in a patent for an entire machine 
does not deprive the patentee of his right to 
claim the parts also. 

[Cited in Leach v. Dresser, 69 Me. 132.] 

2. It is not necessary, to constitute an in- 
fringement, that the whole machine should be 
used. If either one of the parts claimed is 
used in substantially the same maimer in a 
similar machine, it is an infringement. 

3. It is not material what the theory of the 
patentee, in regard to his invention, may be; 
but, the question is, do the tools used by the de- 
fendant act substantially in the "same manner, 
and produce substantially the same result as 
those of the plaintiff? 

[Cited in Hamilton v. Ives, Case No. 5,982.] 

4. £he drawings are a part of the descrip- 
tion of the thing patented, and are to be con- 
sidered with the specification. 

5. A man may improve a patented machine 
so as to entitle him to a patent for his im- 
provement; but that will not give him the 
right to use the invention of the first patentee 
without his license. 

6. The question to be determined on the is- 
sue of infringement, is, whether under a va- 
riation of form, or, by the use of a thing which 
bears a different name, the defendant ac- 
complishes, in his machine, the same purpose or 
effect as that accomplished by the patentee, or 

i [Reported by Josiah H. Bissell, Esq.; re- 
printed in 2 Fish. Pat. Cas. 31; and here re- 
published by permission.] 
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whether there is a real change of structure 
and purpose. 

7. If the change introduced by the defend- 
ant (as, for instance, the substitution of the 
spring for the roller) constitutes a mechanical 
equivalent in reference to the means used by 
the patentee; and if besides being an equiv- 
alent, it accomplishes something useful beyond 
the effect or purpose accomplished by the 
patentee, (as, for instance, the effect claimed in 
its action on winding or warped boards,) it 
will still be an infringement, as respects what 
is covered by the patent, although the further 
advantage may be a patentable subject as an 
improvement on the former invention. 

[Cited in Converse v. Cannon, Case No. 3,- 
144.] 

8. It is of no consequence, with respect to the 
question of infringement, whether the cutters 
of the defendant are like or unlike the plain- 
tiffs' in respect to their cost, adjustability, mode 
of sharpening, or any other peculiarity of con- 
struction, provided that, notwithstanding such 
difference of construction, they are in their me- 
chanical action, operation, and effect in the 
combination, the same with those of the plain- 
tiffs. 

This was a special issue out of chancery 
[in the suit of Robert H. Foss and others 
against George Herbert], tried by .Tudge 
DRUMMOND and a jury, to determine the 
question of the infringement of the tonguing 
and grooving combination set forth in let- 
ters patent granted to William Woodworth, 
December 27, 1828, for a "new and useful 
improvement in the method of planing, tongu- 
ing, grooving, and cutting into mouldings, 
of either plank, boards, or any other mate- 
rial, and for reducing the same to an equal 
width and thickness, and also for facing and 
dressing brick and cutting mouldings on, or 
facing metallic, mineral, or other sub- 
stances;" extended by the board of commis- 
sioners for seven years, from December 27, 
1S42, extended by special act of congress 
passed February 20, 1S45 [6 Stat 936, c. 27], 
for seven years from December 27, 1849, and 
reissued July S, 1S45. The defendant's ma- 
chine was known as the "Norcross Tonguing 
and Grooving Machine," employing a pres- 
sure spring, bearing down upon the face of 
the board at points between the axes of the 
tonguing and grooving cutter wheels, to- 
gether with front and rear rollers for feed- 
ing, which rollers were pressed down with 
adjustable springs or screws. The cutter 
wheels consisted of circular plates cut as 
one plate out of the solid metal, and secured 
together upon the spindle with four, six, ten, 
and twelve teeth projecting from the periph- 
ery of the plate, (called, by the defendant, 
circular saws) and designed for cutting the 
tongue and groove. 

S. A. Goodwin and E. C. Lamed, for plain- 
tiffs. 

George Herbert and Grant Goodrich, for 
defendant 

DRUMMOND, District Judge (charging 
jury). This case comes before you on an is- 
sue from the chancery side of the court, to 
determine a question of infringement 



Only one question is submitted to you by the 
court 

This is the sole question you have to con- 
sider, and in this respect you have no discre- 
tion. It is whether the machine of the de- 
fendant is an infringement on the machine 
of the plaintiffs', and if so, in what particu- 
lar? You will therefore throw out of view 
all questions as to the originality or novelty 
of the Woodworth machine. These ques- 
tions are not before you, and are not left to 
you, and you must pay no- regard to them. 
They were not left to you. because they had 
been tried over and over again in nearly all 
the circuits of the United States, and as far 
as the novelty and originality of the patent 
are concerned, have been in every instance 
decided in favor of the patent, and it seem- 
ed an unnecessary consumption of time to in- 
vestigate these matters again. 

The defendant has used a machine which 
the plaintiffs allege is an infringement in 
whole or in part of the Woodworth patent. 
The first point to determine is the proper 
construction of the patent and specifications. 
This is matter of law, and you are to take 
the law as laid down by the court, as obliga- 
tory and controlling upon you whatever your 
own opinions may be in regard to it The 
original patent was granted in 1828. In the 
original specifications, Woodworth disclaims 
the invention of circular saws or cutter 
wheels. He claimed his improved method of 
cutters for tonguing and grooving. In 1845, 
the patent was re-issued with amended speci- 
fications. 

It is this amended patent which governs 
the rights of the plaintiffs and defendant 
In this re-issued patent the invention is de- 
scribed as a machine for planing, tonguing, 
and grooving boards. . The patentee claims 
as his invention: First The planing cylin- 
der in combination with the pressure rollers. 
Second. The combination of the planer with 
the revolving cutter wheels for tonguing and 
grooving. With these two claims we have 
nothing to do, as it is admitted that the 
planer is not used by the defendant in his 
machine. Third. The combination of the 
tonguing and grooving cutter wheel with 
the pressure rollers, so as to tongue and 
groove boards in one operation, as describ- 
ed. Fourth. The combination of either the 
tonguing or grooving cutter wheel with the 
pressure rollers as described. It is in rela- 
tion to these two claims that the controversy 
arises. JMy views of the law governing the 
construction of this patent are expressed 
in Moody v. Fiske [Case No. 9,745.] 

I understand that Woodworth claimed an 
entire machine, and certain combinations 
of parts of it which went to make up the 
entire machine. And for the purpose speci- 
fied, it is a valid claim. The third and fourth 
claims are valid claims under this issue, be- 
ing parts of the combined machine specif- 
ically claimed, and a claim of the whole did 
not deprive him of his right to claim the 
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other parts also. He claims combinations of 
different things which go to make up the 
entire machine, which entire machine con- 
sists of various parts, and each and all of 
which he claims as his invention. 

Now, it is not necessary that the entire 
machine should be used to constitute an in- 
fringement of the patent; if any one of the 
parts claimed is used in substantially the 
same manner in a similar machine, it is an 
infringement No person could take out the 
planer and use the rest, and thereby escape 
a violation of the patent. 

There still remains, after the planer is re- 
moved, combinations which Woodworth 
claims to have invented, and although the 
planer is gone, it is still the Woodworth ma- 
chine, shorn only of its planer, and the 
Woodworth combination for tonguing and 
grooving, remains. 

Is the defendant's machine substantially 
like the plaintiffs' after the planer is re- 
moved from the latter? If it is, it is an in- 
fringement. In a patent for a combination 
there can be no infringement, unless all the 
material parts entering into the combination 
are used. You may use the parts provided 
you do not use the combination. 

Thus there is in this case no infringement 
by using the cutters or the rollers alone, but 
they must be used in the same combination 
as in the Woodworth machine, as described 
in the patent,— that is the one in combination 
with the other,— to constitute an infringe- 
ment There are two particulars in which 
the alleged infringement consists. I do not 
see that there can be any controversy in re- 
gard to the two outside rollers, in either 
machine. 

The fact that one is weighted with levers, 
and the other with springs, makes no differ- 
ence,— they both operate as feed and pressure 
rollers. The two particulars in which the 
alleged infringement is claimed to 'consist 
are: First In the use of cutter wheels. Sec- 
ond. In the use of the spring. 

Now it is not necessary that the defendant 
should use the entire machine. It is only 
necessary that he should use the combination 
as it is described in the patent, but it must 
be the identical combination described. 
With this view other machines have been ad- 
mitted in evidence. If prior machines were 
in existence at the time of the Woodworth 
patent, the only ground on which that patent 
could be good would be that it was different 
from such prior machines. It is for you to 
say whether the machine of the defendant is 
identical with those prior machines or not 
Woodworth does not claim the art or result 
of tonguing and grooving boards, but only 
the mode in which he did it Any person 
can use any other machine not identical with 
Woodworth's. 

His claim is limited to the method de- 
scribed. The patent claims that the pres- 
sure rollers in this combination have the ef- 
fect to hold the board steady and prevent its 



being drawn into the axes of the cutters. It 
is not material what the theory of the pat- 
entee was on this point 

Do the tools used by the defendant act sub- 
stantially in the same manner, and produce 
substantially the same result as those of the 
plaintiffs? If the springs do produce sub- 
stantially the same result, so that one is a 
mechanical equivalent for the other, then 
they infringe, and the same rule applies to 
the cutters. If the cutters of the defendant 
produce substantially the same result, in sub- 
stantially the same way, so that the one is a 
mechanical equivalent for the. other, then it 
is an infringement 

If you believe that the defendant's cutters 
operate differently on the boards from the 
Woodworth, that is an important considera- 
tion with reference to the question of their 
identity with those of the plaintiffs. They 
must not only produce the same result of 
tonguing and grooving, but they must do it 
in substantially the same way. You will de- 
termine: First Whether these springs are 
mechanical equivalents for the pressure roll- 
ers of the plaintiffs. Second. Whether the 
cutters or saws of the defendant are mechan- 
ical equivalents for the cutter wheels of the 
plaintiffs, and whether the two are used in 
combination with each other in substantially 
the same manner as in the Woodworth ma- 
chine. The drawings are a part of the de- 
scription of the thing patented, and are to be 
considered in connection with the specifica- 
tions. 

An infringement of a patent takes place 
whenever a party avails himself of the in- 
vention of the patentee without such valua- 
tion as will constitute a new discovery. A 
man may improve a patented machine so as 
to entitle him to a patent for his improve- 
ment, but that will not give him a right to 
use the invention of the first patentee with- 
out his license. 

A machine is an infringement of another 
if it incorporate in its structure and opera- 
tion the substance of the invention,— that is, 
by an arrangement of mechanism which per- 
forms the same service, or produces the same 
effect in the same way, or substantially the 
same way. Mere colorable alterations, or 
adroit evasions, by substituting one mechan- 
ical equivalent for another in the combination 
which constitutes the machine, should never 
be allowed to protect a party. 
• The question whether one thing is a me- 
chanical equivalent for another is a question 
of fact, depending on the testimony of ex- 
perts, on an inspection of the machines, and it 
is an inference to be drawn from all the cir- 
cumstances of the case by attending to the 
consideration, whether the contrivance used 
by the defendant is used for the same pur- 
pose, performs the same functions, or is ap- 
plicable to the same object as the contrivance 
used by the patentee. 

The question to be determined is, whether, 
under a variation of form, or by the use of a 
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thing which bears a different name, the de- 
fendant accomplishes, in his machine, the 
same purpose, object or effect, as that ac- 
complished by the patentee, or whether there 
is a real change of structure and purpose. 

If the change introduced by the defendant 
(as, for instance, the substitution of the 
spring in the place of the roller) constitutes 
a mechanical equivalent in reference to the 
means used by the patentee, and if besides 
being an equivalent, it accomplishes as is 
claimed, some other advantage beyond the 
effect or purpose accomplished by the pat- 
entee,— as for instance the effect claimed in 
its action on winding or warped boards, it 
will still be an infringement as respects 
what is covered by the patent, although the 
further advantage may be a patentable sub- 
ject as an improvement on the former in- 
' vention. It is of no consequence with re- 
spect to the question of infringement, 
whether the cutters of the defendant are 
like or unlike the plaintiffs' in respect to their 
cost, adjustability, mode of sharpening, or 
any other peculiarity of construction, pro- 
vided that, notwithstanding such difference 
of construction, the cutters of the defend- 
ant's machine axe, in their mechanical ac- 
tion, operation and effect in the combination, 
the same with those of the plaintiffs. 

The only question for you to decide is, 
whether there has or has not been an in- 
fringement on the principles laid down by 
the court You can find that the defendant 
has not infringed, in any respect, or that he 
has infringed, and in what particulars he has 
infringed. 

The jury found a verdict that the defendant 
infringed the combination of Woodworth for 
tonguingand grooving in the use of the pressure 
springs, and the rear rollers in combination 
with the cutters described. 

[NOTE. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 
1,389.3 

FOSSAT (UNITED STATES v.). See Cases 
Nos. 15,137-15,139. 

FOSSATT (UNITED STATES v.). See Case 
■\r rt is. 140. 
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FOSSITT et al. v. BELL. 

[4 McLean, 427.] i 

Circuit Court, D. Ohio. July Term, 1848. ' 

Bills and Notes— Boxa Fide HOLDER— INDORSE- 
MENT AFTEU MATURITY. 

1. A bona fide holder of a negotiable note, 
indorsed before maturity, holds it free of any 
claim by the maker against the payee. If in- 
dorsed after maturity, the indorsee takes it at 
his risk. 

2. L. being solvent, and the debtor of F. & 
Co. without their knowledge procures and in- 
dorses the note of B. his debtor, and places it 
in the hands of G. to be held for the benefit of 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



F. & Co., and G. holds it in his hands till it is 
past due, and then delivers it to F. & Co. — held, 
that B. can not in a suit by F. & Co. on this 
note, set off the note of L. to H. indorsed by 
H. to B. after the maturity of tne note Held Dj * 
F. & Co. 

3. In the absence of all circumstances war- 
ranting a presumption of fraud, the indorse- 
ment to F. & Co. takes effect from its actual 
date, and not from the date of its delivery to 
F. & Co. 

Mr. Taffe, for plaintiffs. 
Mr. Brush, for defendant 

LEAYITT, District Judge. This suit is 
brought on a note drawn by the defendant 
for $1,174 41, payable to Britton Leniing, or 
order, twenty days after date, dated 2d of 
February, 1S47, and indorsed by Leining to 
the plaintiffs. The defendant has pleaded a 
set-off to this note, in substance as follows: 
That before the indorsement of the note to 
the plaintiffs, Leming was indebted to Bell, 
in the sum of $750, on a note dated 1st of 
May, 1847, payable to E. Holmes one day 
after date, and in the further sum of $7o0, 
on a note dated 1st January, 1847, payable 
to said Holmes, the 1st of June in that year, 
both indorsed to Bell by Holmes. The mat- 
ter in controversy between these parties is, 
whether these notes constitute a legal set- 
off in the present action. And this depends 
wholly on the date of the indorsement of the 
note on which this action is brought. It is 
very clear, if the plaintiffs became the own- 
ers of this note for a good consideration, be- 
fore its maturity, and without notice of any 
offset against it hy the defendant, the latter 
can not avail himself in this action of Lem- 
ing's note to Holmes, indorsed by Holmes to 
him. It is well settled, that the bona fide 
holder of a negotiable note, indorsed before 
it is due, holds it clear of any claim in favor 
of the maker against the payee, existing be- 
fore or v at the date of the indorsement. In 
such a case, the remedy of the maker is 
against the payee. The reverse of this prin- 
ciple obtains, if the note is indorsed after 
maturity. Then the indorsee takes it at his 
own risk, subject to any demand in favor of 
the maker against the payee. 

It will be for the jury to decide the ques- 
tion of fact, involving the actual date of 
the indorsement of the note in question. It 
would appear from the evidence, that this 
note became the property of the plaintiffs 
under the following circumstances, as set 
forth in the deposition of Joseph B. Gitchell. 
He testifies, that in January, 1S47, Leming 
sent for the witness; that he went to Lem- 
ing's house, and found him sick and confined 
to his room. Leming expressed a wish to 
secure certain creditors, and especially the 
plaintiffs in this suit. And for this purpose 
transferred, for the special benefit of the 
plaintiffs, an account against the defendant, 
amounting to $1,300, executing at the same 
time an order for the payment of the ac- 
count to them'. The defendant, it seems, 
recognized this transfer, and on the 1st or 
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2d of February, 1S47, paid in cash on the 
account transferred for the security of the 
plaintiff, the sum of $135, and gave his note, 
payable to Leming, for the balance, $1,- 
174 41. This is the note on which this suit 
is brought— it bears date 2d of February, 
1817, and is payable in twenty days. Lem- 
ing, on that day indorsed the note in blank 
and delivered it to Gitchell for the use and 
benefit of the plaintiffs. Gitchell acted as 
the friend and agent of pontiffs, but with- 
out any previous understanding or confer- 
ence with them in regard to this transaction. 
He states, that the note was delivered to the 
plaintiffs or their agent, in the beginning 
of May, 1847. 

From the evidence before the jury, there 
seems to be nothing disclosed impeaching this 
transaction as fraudulent Leming, who 
was a bona fide debtor of the plaintiffs, 
evinced a proper desire that they should be 
paid, and for this purpose transferred his 
claim against Bell, as before stated. Subse- 
quently, on the 2d of February, 1S47, Bell 
gave his note for the balance then due on 
that account, payable to Leming or order, 
in twenty days, and this note on the same 
clay was indorsed by Leming, and placed in 
the hands of Gitchell, to be held by him for 
the benefit of the plaintiffs. There is no ev- 
idence that Leming was, at this time, insol- 
vent or even embarrassed in his circumstan- 
ces; and there is, therefore, no ground to 
presume an intention on his part, to give a 
fraudulent preference to the plaintiffs over 
the other creditors. Nor is there any pre- 
tense that he was not justly indebted to the 
plaintiffs to the amount of this note. If 
the jury are satisfied that the note on which 
this suit is brought, was fairly indorsed to 
the plaintiffs, on the 2d of February, 1S47, 
and on that day became the property of the 
plaintiffs, through the agency of Gitchell, 
though not delivered to them till the begin- 
ning of May following, it will result, from 
the principles of law before laid down, that 
they are entitled to a verdict for the amount 
of the note and interest 

The notes of Leming to E. Holmes, insist- 
ed on as a proper matter of set-off * against 
the plaintiffs' claim, were indorsed by 
Holmes to the defendant on the 1st of May, 
1S47— more than two months after the ma- 
turity of the note indorsed by Leming to the 
plaintiffs. These notes can not, therefore, 
be set off in this suit It would seem, from 
the evidence, that they were transferred to 
the defendant upon the condition that they 
could be set off against the note on which 
this suit is brought From this, it is to be 
inferred that the defendant entertained 
doubts whether they could be so used, at the 
time they were transferred to him. He has 
no ground of complaint that they do not 
constitute a set-off in this action. By the 
terms of the agreement between the defend- 
ant and Holmes, the former has a clear right 
to return the notes to Holmes; or, if he pre- 



fers that course, he can seek his remedy by 
suit against Leming. In either case, he will 
not be a sufferer. 

Yerdiet for the plaintiffs. 
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Ex parte FOSTER. 
In re REMICK. 
[5 Law Rep. 406; 1 N. Y. Leg. Obs. 232.] 
Circuit Court, D. Maine. Dec, 1842. 
Bankkuptcy— Proof of Debt — Denial By Bank- 
rupt — Tjual by Juky. 

1. In a proceeding in bankruptcy in invitum, 
the oath of the petitioning creditor is ordinarily 
a sufficient proof of his debt to sustain his 
right, but it is liable to be Tebutted by counter 
proofs, and may be overcome by such proofs. 

2. Thus, where the supposed bankrupt denies 
the existence of the debt, and offers prima facie 
evidence, that it is not due, the oath of the pe- 
titioning creditor to the debt, without further 
proof, is not a sufficient foundation for a de- 
cree of bankruptcy. 

3. When the existence of the debt is denied, . 
and the petitioning creditor desires a trial by 
jury, the court may grant it upon a proper issue 
framed for the purpose of ascertaining, whether 
the debt is due or not; but if the petitioning 
creditor does not desire it, the court may or 
may not, in its discretion, order a trial by jury. 

In bankruptcy. On petition for review. 
This case was certified and adjourned from 
the district court of Maine, into this court, 
under the following circumstances. The pe- 
titioners proved, before a commissioner, a 
debt of §52G.63, it being the balance of an 
account for goods sold. The goods were 
purchased by Remick, of the petitioners in 
Boston, April 14, and he returned to Port- 
land the fifteenth. On the eighteenth, he 
sold out his whole stock of goods, exclusive 
of those he purchased of Foster and Taylor, 
to one Simeon Tease. The goods which he 
purchased of Foster arrived on the twenty- 
fifth of April, part of which were sold by 
Remick in the ordinary course of business, 
and on the twelfth of May, by auction bilL 
of sale, he transferred all his stock of goods 
then remaining in his store, to Pease, in- 
cluding what remained unsold of the invoice 
purchased of Foster. On the twenty-first 
of May, Foster came to Portland and com- 
promised the debt, amounting to $1,279.S1, 
for the sum of $700.48, paid by Remick. and 
gave a receipt in these words: "$700.4S. 
Received of John C. Remick, seven htmdred 
dollars and forty-eight cents in full of all 
accounts now due up to this date. Foster 
and Taylor, Portland, May 21, 1S42." Fos- 
ter now contended, that the goods in the 
first instance were obtained by fraud, the 
purchaser intending, at the time, to transfer 
them to another and defraud the seller; and 
also that he was induced to compromise the 
debt by false and fraudulent representa- 
tions made by Remick of his circumstances, 
and that, therefore, the settlement and re- 
ceipt having been procured by fraud, were 
not binding, and that, consequently, they 
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were no bar to bis right to recover the full 
amount of his debt. There were points ad- 
mitted in the case and testimony offered, 
from which a jury might or might not infer 
that fraud was contemplated in the original 
purchase, and also that Foster was induced 
to settle and give a receipt in full by false 
and fraudulent representation. On the hear- 
ing in the district court, in Maine [case un- 
reported], the district judge ordered the fol- 
lowing questions to be adjourned into the 
circuit court for a final determination, name- 
ly: (1) If the petitioning creditor has sworn 
to a debt of five hundred dollars or more, 
and the supposed bankrupt denies the exist- 
ence of the debt, and offers prima facie evi- 
dence that it is not due, is the oath of the 
petitioning creditor to the debt, without fur- 
ther proof, a sufficient foundation for a de- 
cree of bankruptcy? (2) "When the existence 
of the debt is denied, and whether it is due or 
not, involves a question of fraud, is the fact, 
whether the debt is due or not, to be decided 
by the court, or is the existence of the debt 
to be established by the verdict of a jury on 
a proper issue to be framed for that purpose? 
The case was submitted without argument 

STORY, Circuit Justice. The real contro- 
versy in this case, which is a proceeding in 
invitum by creditors to have the debtor de- 
clared a bankrupt, is, whether there is a 
good and sufficient petitioning creditors* debt 
to support the proceedings. Two questions 
are presented upon the facts. As to the 
first, under the particular circumstances, I 
am satisfied, that the oath of the petitioning 
creditors is not sufficient to establish the 
existence of their debt. In the ordinary 
course of proceedings of this sort, the oath 
of the petitioners is a sufficient proof of the 
debt to sustain his right; but it is liable to 
be rebutted by counter proofs, and may be 
overcome by such proofs. In this case, I 
think the prima facie evidence of the debt 
from the oath of the petitioners is completely 
overcome by the proofs on the other side; 
and, therefore, the burthen of proof is on 
the petitioners to establish by evidence be- 
yond the oath, that the debt is a true and 
subsisting one. 

As to the second question, the case clearly 
does not fall within the proviso of the first 
section of the bankrupt act of 1841, c. 9 [5 
Stat. 440]. But I think, that it either falls 
directly within the provisions of the fifth 
and eighth sections of the act, or, by a close 
analogy, ought to be governed by similar 
considerations. The fifth section declares, 
that "the district court shall have full power 
to set aside and disallow any debt, lipon 
proof, that such ,debt is founded in fraud, 
imposition, illegality or mistake." Now, it 
seems to me, that the very case now before 
this court is within the purview of this 
clause; and that the court is to decide the 
whole matter, upon examination of all the 
proper evidence of itself summarily, and 



sitting as a court of equity, with full equity 
powers for the purpose. The seventh sec- 
tion, in its introductory provisions, applies, 
in terms, to cases of petitions by creditors 
in bankruptcy against a debtor in invitum, 
as well as to cases of a voluntary petition 
by the debtor for the benefit of the act. And 
after having provided that "All proof of 
debts or other claims of creditors, entitled 
to prove the same by this act, shall be under 
oath or solemn affirmation, &c." proceeds to 
declare: "But all such proof of debts and 
other claims shall be open to contestation in 
the proper court having jurisdiction in bank- 
ruptcy, and as well the assignee as the cred- 
itor shall have a right to a trial by jury, 
upon an issue to be directed by such court 
to ascertain the validity and amount of such 
debt or claims." Now, certainly, there is 
some difficulty in avoiding the conclusion, 
that this clause of the seventh section does 
apply to every case, where the creditor seeks 
to have the fact ascertained by a jury, of 
the validity and amount of his claim, what- 
ever may be the case of the debtor, where 
no assignee has as yet been appointed. It 
strikes me, therefore, that if the creditors, 
in the present case, should desire a trial by 
jury, it ought to be granted; but if not 
desired, then the court may proceed to de- 
cide the case of$ itself, as a summary pro- 
ceeding in equity. But if this conclusion 
admitted of some doubt, it seems to me, 
that it furnishes so clear an analogy, that 
the court may well follow it, as a guide in 
the exercise of its general equity jurisdiction 
in bankruptcy. I shall direct a certificate 
accordingly, to the district court, as follows: 
(1) That upon the first question, the oath of 
the petitioners to the debt, is not, under the 
particular circumstances, without further 
proof, a sufficient foundation for a decree in 
bankruptcy. (2) That upon the second ques- 
tion, if the petitioning creditors desire a trial 
by jury under the circumstances, the court 
ought to grant it upon a proper issue framed 
for the purpose of ascertaining, whether the 
debt is due or not, as a matter of discretion, 
if not of , right; but that otherwise the court 
may proceed to decide the case, of itself, by 
evidence, in a summary proceeding in equity, 
or may, ex mero motu, in its discretion, re- 
quire the fact to be tried by a jury. 



Case Ho. 4,960. 

Ex parte FOSTER.! 
[2 Story, 131; 2 5 Law Rep. 55.] 
Circuit Court, D. Massachusetts. April 30, 
1842. 
Bankruptcy — Jurisdiction in Equity— Act op 
1841— Liens at Law akd in Equity — Attach- 
ment—Effect of Adjudication in Bankkcpt- 
cy— Rights of Attaching Creditors. 
1. By the bankrupt law of 1S41 [5 Stat. 440], 
the district courts of the United States are 

i See Ex parte Abree, 3 Ves. 82, 83. 
2 [Reported by William W. Story. Esq.] 
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possessed of the full jurisdiction of courts of 
equity over all subject-matters arising in bank- 
ruptcy. 
[Followed in Ex parte Martin, Case No. 9,- 
149; Fiske v. Hunt, Id. 4,831. Quoted in 
Re Wallace, Id. 17,094. Cited in Re Mal- 
lory, Id. 8,991.] 

2. By the common law, liens exist only in 
cases, where the party, entitled thereto, has 
either actual or 'constructive possession of the 
goods; but in the maritime law, and in equity, 
they exist independently of possession. 

[Cited in Ex parte Waddell, Case No. 17,- 
027; Packard v. The Louisa, Id. 10,G52; 
Leland v. The Medora, Id. 8,237; The 
Alida, Id. 199; A Raft of Spars, Id, 11,- 
528; The Toung Mechanic, Id. 18,180.] 

[Cited in Ex parte First Nat. Bank, 70 Me. 
379; Shirk v. Thomas, 121 Ind. 150, 22 
N. E. 976.] 

3. A lien in equity is not a property in the 
tiling nor does it constitute a right of action 
for the thing; but is a charge upon the thing. 

[Cited in Sullivan v. Portland & K. R. Co., 

Case No. 13,590.] 
[Cited in McAfee v. Reynolds, 130 Ind. 38, 

28 N. E. 423.] 

4. An attachment on mesne process does not 
exactly correspond to a lien, either in the sense 
df the common la.v, or of the maritime law, or 
of equity. It is only a contingent and condi- 
tional charge, until the judgment and levy. 

[Cited in Re Bellows, Case No. 1,278; Re 

Fortune, Id. 4,955.] 
[Cited in Hubbard v. Hamilton Bank, 7 

Mete. (Mass.) 344; Davenport v. Tilton, 

10 Mete. (Mass.) 326.] 

5. A foreign attachment, like an attachment 
on mesne process, is a remedy, and, like every 
remedy, may be defeated by any act, that bars, 
or takes away the remedy or right to judgment 
under it 

[Cited in Taylor v. Irwin, 20 Fed. 617.] 
[Cited in Ames v. Wentworth, 5 Mete. 
(Mass.) 296.] 

6. Where the property of a bankrupt is at- 
tached on mesne process, before proceedings in 
bankruptcy are instituted, if he obtain a dis- 
charge before any judgment is rendered in such 
suit, it is pleadable as a bar to that very suit, 
and will prevent the attaching creditor from 
completing his attachment by a judgment. 

[Applied in Ex parte Martin, Case No. 9,149. 
Cited in Smith v. Gordon, Id. 13,052: Hum- 
ble v. Carson, 6 N. B. R. 84; Re Brinkman, 
Id. 1,SS4. Approved in Re Bellows, Id. 1,278.] 

[Cited in Peck v. Jenness, 16 N. H. 528.] 

7. By a decree of bankruptcy, all the property 
and rights of property of the bankrupt are de- 
vested from him, and vest in the assignee as 
soon as one is appointed; and such decree re- 
lates back to the time of the petition; conse- 
quently, pending the proceedings in bankruptcy, 
before or after the decree, an attaching credit- 
or will not be permitted to proceed in his suit 
against the bankrupt to trial and judgment, 
because there can be no party defendant proper- 
ly before the court 

[Cited in Ex parte Waddell, Case No. 17,- 
027; Kinzie v. Winston. Id. 7,835; Young 
v. Ridenbaugh, Id. 18,173; Re Werner, Id. 
17,416.] 

[Cited in Talcott v. Dudley, 5 HI. 436.] 

8. If an attaching creditor, knowing that pro- 
ceedings in bankruptcy have been instituted, 
should nevertheless proceed in his suit to get 
a judgment against the bankrupt, before an 
assignee was appointed, it would be a fraud up- 
on the law; and if such creditor should obtain 



satisfaction of his judgment, it seems, that he 
would not be allowed to hold the money. 
[Applied in Everett v. Stone, Case No. 4,- 
577.] 

9. While the bankrupt proceedings are in 
progress, no attaching creditor, by a mere race 

*of diligence, will be permitted to overreach and 
defeat the just rights of the other creditors, 
or the right of the bankrupt, if entitled to a 
discbarge, to plead the same in bar of a judg- 
ment in such suit. In such a case, the court 
will enjoin a creditor from proceeding further 
in his suit than is necessary to protect his ul- 
terior rights, and will allow the writ and pro- 
ceedings of the attaching creditor to be entered 
in the proper court and to be continued, if the 
creditor elect so to do, until the discharge of 
the bankrupt is obtained; but not to proceed in 
the mean time to trial or judgment. 
[Explained in Re 'Cook, Case No. 3,152. 

Cited in McLean v. Rockey, Id. 8.891.] 
[Cited in Hudson v. Maze, 4 111. 5S3; Kitt- 

redce v. Warren. 14 N. H. 527; Leighton 

v. Kelsey, 57 Me. 86.] 

10. Where A. by a writ of attachment from 
the state court, attached the goods of B.; and 
soon afterwards B. petitioned for the benefit of 
the bankrupt act; and then fearing that A. 
might proceed to get judgment before he could 
be declared a bankrupt and obtain a certificate 
of discharge, and levy his execution upon the 
goods attached, B. applied to the district court 
for an order to stay further proceedings by A. 
in the suit and for other relief; it was licld r 
that the district court had authority to control 
the proceedings of A. in the suit; and that A. 
might be permitted to enter his action and con- 
tinue it; but he had no right, during the pro- 
ceedings in bankruptcy, to proceed to a trial 
and judgment in the suit. 

[Distinguished in Parker v. Muggridge, Case 
No. 10,743.] 

11. Whether, if the bankrupt fail to obtain 
his discharge, the attachment would be gone 
by the mere operation of the bankrupt act; 
or whether a judgment in personam may be ren- 
dered against him, quaere. 

[Explained in Re Cook, Case No. 3,152.] 

12. Where" a suit has been commenced bona 
fide, and the defendant becomes a bankrupt, 
the actual costs are to be paid out of the es- 
tate, but no subsequent costs. 

[Cited in Re Fortune, Id. 4,955.] 

This was the case of a petition filed by John 
S. Foster, in bankruptcy, in the district court 
[Case unreported.] The petition was, in sub- 
stance, as follows: "To the honorable the dis- 
trict judge of the district aforesaid John 
S. Foster respectfully represents, tbat on the 
twenty-fifth day of the present month of 
March, he filed a petition in this honorable 
court to be declarer* a bankrupt, pursuant 
to the provisions of the statute of the United 
States in that behalf made and provided. 
And your petitioner further represents, that 
William Appleton, one of the creditors men- 
tioned in the schedule marked A, annexed 
to his said petition, did, upon the fourth 
day of March aforesaid, sue out a trustee 
writ against your petitioner, from the court 
of common pleas for the county of Suffolk 
and commonwealth of Massachusetts, re- 
turnable to the next ensuing April term of 
said court; and did cause to be attached 
thereon certain of the goods and merchandise 
belonging to your petitioner, being a portion 
of his stock in trade mentioned in his sched- 
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ule marked B, annexed to' his said petition; 
and your petitioner further states, that one 
Coburn, the deputy of the sheriff of the coun- 
ty aforesaid, to whom said writ was directed 
for service thereof, did, after notice that your 
petitioner was about to file his said petition to 
be declared a bankrupt, remove from the 
store of your petitioner, divers goods and 
merchandise of the value of about seven hun- 
dred dollars, and still holds and detains the 
same in his possession. And your petitioner 
further represents that certain other persons 
doing business respectively under the names 
of Davis, Bates and Turner, and Stephen 
Brownell, likewise creditors of your petition- 
er, mentioned in said schedule marked A, did, 
within the said month of March, and prior to 
the tiling: of said petition, sue out certain trus- 
tee writs against your petitioner from said 
court of common pleas, returnable at the 
April term thereof aforesaid, and that they 
and also said Appleton did cause the Boston 
Mutual Fire Insurance Company, a corpora- 
tion doing business in said Boston, and a 
debtor of your petitioner, to be summoned as 
a trustee of your petitioner, and the debt due 
from said corporation to your petitioner to be 
attached upon said writs respectively. And 
your petitioner further states, that he is ap- 
prehensive that such creditors may obtain 
judgments in said several suits at an early 
date of the term aforesaid; and that they may 
procure executions to be issued thereon, and 
satisfied out of the property attached as afore- 
said, and their several demands on your peti- 
tioner to be paid in full, and thereby grt at y di- 
minish and reduce the assets of your petition- 
er, and obtain an undue proportion thereof, 
to the great injury of the other creditors of 
your petitioner, and in direct violation of the 
spirit and true intent of the statute aforesaid, 
or expose the assignee of your petitioner to 
great risk and trouble in the recovery of the 
property attached as aforesaid. Wherefore 
your petitioner respectfully prays this hon- 
orable court, that an order of notice may 
issue on said petition, &c, and that an in- 
junction may be granted against said at- 
taching creditors, enjoining them from fur- 
ther proceeding against said property of your 
petitioner, and requiring them to surrender 
the same to such assignee as may be appoint- 
ed by this honorable court in the premises; 
and that such other orders may be issued, 
and relief granted, as to this honorable court 
shall seem meet." 

The answer of John G. Davis, Benjamin E. 
Bates, and John N. Turner admitted that on 
the fourth day of March, current, they had 
sued out a writ against said Foster, and one 
Locke, his former partner, upon a joint debt 
due from said Foster and Locke, returnable 
to the court of common pleas to be held at 
Boston on the first Tuesday of April next; 
upon which writ they caused the Boston Mu- 
tual Fire Insurance Company, a corportion, to 
be summoned as trustees of said defendants, 
or one of them, and certain goods, effects, or 



credits of said defendants, then in the hands 
of said corporation, to be attached. That said 
attachment was made, and the service of said 
writ completed, long before said Foster filed 
his petition in this court to be declared a 
bankrupt, and without notice to them that 
he contemplated such an act And they 
claimed to hold the goods, effects or credits, 
so attached, as security for such judgment as 
they might recover in said writ, as a lien 
thereon, valid by the laws of Massachusetts. 
And these respondents further represented 
that they had incurred expenses and costs in 
and about said suit, which they prayed the 
court to consider in any decree which might 
be made in the premises. Wherefore they 
prayed that the petition of said Foster might 
be denied. 

The answer of William Appleton was as 
follows: "And now William Appleton, who 
has been summoned in the said matter to 
show cause why he should not be enjoined 
from further proceedings against the prop- 
erty of said Foster, attached by him, as set 
forth in said Foster's petition, comes and 
represents to this honorable court, that he 
did, on or about the fourth day of March, 
current, sue out a writ from the court of 
common pleas for the county of Suffolk, 
against said Foster, returnable into the next 
April term of said court, upon a demand le- 
gally and justly due him from said Foster; 
and that on said fourth day of March one 
Daniel J. Coburn. then and ever since a dep- 
uty of the sheriff of said county, did, by virtue 
of said writ, attach thereon pertain personal 
property of said Foster then in the store oc- 
cupied by him. That said Coburn preserved 
said attachment on said goods by a keeper 
placed in said store, according to the laws 
and usages of this commonwealth, until the 
twenty-third day of said March, when, to 
avoid further expense of a keeper, the said 
Coburn removed said goods from said store 
into a place of safety, where he still hath 
them in custody under and by virtue of said 
attachment so made as aforesaid on the 
fourth day of said March, and long before 
the. filing of said Foster's petition to be de- 
clared a bankrupt And said Appleton doth 
not admit that any notice of an intention on 
the part of said Foster to file a petition to be 
declared a bankrupt was given to said Co- 
burn, as set forth in said Foster's petition, 
and require said Foster to prove that fact, 
if it be deemed material. And said Appleton 
further represents, that he has expended 
large sums of money in making and preserv- 
ing said attachment, and keeping said prop- 
erty, and that said demand is still due him 
from said Foster. Wherefore said Appleton 
prays that said Foster's petition for said in- 
junction against him the said Appleton, and 
for the surrender of said attached property, 
be dismissed for his costs. But if said court 
shall be of opinion that said injunction shall 
issue and said attached goods be surrender- 
ed as prayed for, then said Appleton requests 
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that such orders be passed only* on condition 
that said Appleton be first paid the sums ex- 
pended by him in making said attachment, 
and in the keeping and preservation of said 
property." 

The case came before the district court on 
the petition and answers, and the tlistrict 
judge ordered the following questions to be 
certified to the circuit court: 1. Whether, 
upon the facts stated in said petition, and 
admitted by the answer of William Apple- 
ton, one of said attaching creditors, the in- 
junction prayed for, enjoining the attaching 
creditors from further proceeding against 
the property of the petitioner, and requiring 
it to be surrendered to such assignee as may 
be appointed by the "court, shall be granted? 
2. Whether any, and if any, what relief shall 
be granted to the petitioner? 

The case was argued by C. G. Loring and 
Dehon for petitioner, and by J. L. English 
and E. D. Sohier, Jr., for attaching creditors 
of Foster. And the same question, being for 
argument upon other petitions, was argued 
T>y Mr. Rand for the attaching creditors. 
The case of another petitioner was argued 
by Mi*. Goodrich. 

Mr. English, for the attaching creditors, 
argued as follows: It is admitted, that the 
doctrine contended for by the petitioner is 
in accordance with the general principles 
of equity, and if established, would effect a 
more equal distribution of the property than 
our construction of the law would do. But 
the question is upon the true construction of 
the last clause of the second section of the 
bankrupt law, and the language seems to be 
quite explicit. It is clear, that congress 
meant to preserve and uphold certain se- 
curities existing on the property of the bank- 
rupt at the time of his bankruptcy; and it is 
equally clear, that they did not mean such 
securities only as are valid every where, but 
bad reference to the special legislation and 
local law of the respective states. It is sub- 
mitted, that the property attached in the 
present case. passes to the assignee, subject 
to, and not discharged from, the attachment, 
because: 

1st An attachment does constitute a lien 
or other security upon the property attach- 
ed, which is valid by the law of Massa- 
chusetts. This seems clear both from the 
language and object of the- statutes on the 
subject, as well as from the established doc- 
trine and express decision of the courts. 
Rev. St. c. 00, §§ 23, 24; Ladd v., North, 2 
Mass. 514; Grosvenor v. Gold, 9 Mass. 209; 
Bigelow v. Willson, 1 Pick. 492; Denny v. 
Wiliard, 11 Pick. 524; Smith v. Bradstreet, 
10 Pick. 264. In Smith v. Bradstreet the 
court say in so many words, "An attachment 
constitutes a lien, a real interest in the land, 
which may be followed up to a perfect title." 

2d. The upholding such a security would 
not be inconsistent with the provisions of 
the second and fifth sections of the bank- 



rupt law, whether taken by themselves, or 
construed by the other parts of the act. This 
attachment was made bona ficje, before pe- 
tition filed, and without notice of any con- 
templation of bankruptc3\ It does not come 
within the class of fraudulent preferences 
declared void by the second section. The 
equal distribution provided for in the fifth 
section, does not expend to all the creditors, 
but only to such as prove their debts. It is 
left optional with the creditor to prove or 
not. If he proves, he thereby disables him- 
self to prosecute further any suit then in 
progress, and all his proceedings are deeme-d 
to be voluntarily surrendered by the act of 
proving. Why was it left optional with the 
creditor to prove, and thus surrender his 
proceedings at law, if, whether he proves or 
not, he is to lose all benefit of his proceed- 
ings? It can hardly be said to be optional 
with a creditor, whether or not to surrender 
his proceedings, if he is restrained by injunc- 
tion, and so compelled to lose all benefit of 
his proceedings. It is admitted that the lien 
or security created by an attachment is a 
conditional security only, dependent on the 
recovery of judgment, and due proceedings 
on the execution. A mortgage also is a con- 
ditional security, and depends both for its 
validity and extent upon the establishment 
of a debt secured. If the discharge, if and 
when obtained, may be pleaded in bar of 
the suit, and therefore, and thereby, the at- 
tachment would be discharged, why is not 
the same argument equally good in relation 
to the validity of a security by mortgage? 
So a>n attachment may in strictness be 
called only an inchoate lien. But it is still a 
security. Whatever its precise nature may 
be, the statutes and courts of Massachusetts 
call it and hold it to be a valid lien and se- 
curity. In Connecticut, under the old bank- 
rupt law of the United States, it was ex- 
pressly decided that an attachment created 
a lien on the property, attached within the 
■meaning of the sixty-third section, and that 
when the discharge was pleaded in bar of 
the suit, judgment would be rendered against 
the bankrupt, but execution issued against 
the property attached only. Ingraham v. 
Phillips, 1 Day, 117; Barber v. Minturn, Id. 
136. If the property attached is more than 
sufficient to pay the attaching creditor, the 
assignee may relieve it. This is provided for 
m section eleven of the law. Or if the prop- 
erty is sold on execution, the surplus would 
be paid to the assignee, who stands in place 
of the debtor. 

STOItY, Circuit Justice. This is the case 
of an application by Foster, a petitioner for 
the benefit of the bankrupt act of 1S41, c. 9, 
against William Appleton and others, who 
were severally attaching creditors, some of 
whose attachments were made upon his per- 
sonal estate and others upon his effects in 
the hands of his debtors under the trustee 
process, before the date of the petition, Fos- 
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ter not having as yet been declared a bank- 
rupt because the time has not yet arrived, 
when the petition is to be heard in the dis- 
trict court The petition, which is on the eq- 
uity side of the court, seeks relief against 
these attachments by a decree of the district 
court, for an injunction enjoining the cred- 
itors from further proceedings against the 
property attached, and requiring them to 
surrender these attachments, or for an in- 
junction? and other relief against these at- 
taching creditors, according to the view, 
which the court shall take of the matter. 
The discussion has taken a very wide range, 
and the questions arising in the case have 
been argued with great ability and learning. 
In the view, which I have taken of the ques- 
tions, I do 'iot deem it necessary to go into a 
minute examination of the weight and bear- 
ing of the numerous authorities cited at the 
bar, some of which certainly seem open to 
much juridical criticism and doubt, from the 
looseness of the language used, as well as 
from the extraordinary nature and extent of 
some of the propositions asserted in them. 
And, after all, the questions inust mainly de- 
pend for their decision upon the true charac- 
ter and effect of an attachment upon mesne 
process under the laws of Massachusetts, 
and the extent to which such an attachment 
is recognized and protected, or is maintain- 
able under the bankrupt act of 1841, e. 9, ei- 
ther by the express savings of the act, or by 
the policy and general provisions thereof. 
The attachments under the trustee process 
must be governed by similar considerations, 
and therefore they will require no separate 
notice. 

Before proceeding to consider the ques- 
tions, which have been argued, I wish to 
say a few words as to the jurisdiction of 
the district court in the premises. And 
here I lay it down as a general principle, 
that the district court is possessed of the 
full jurisdiction of- a court of equity, over 
the whole subject-matters which may arise 
in bankruptcy, and is authorized by sum- 
mary proceedings to administer all the re- 
lief which a court of equity could admin- 
ister under the like circumstances, upon a 
regular bill and regular proceedings, in- 
stituted by competent parties. In this re- 
spect, the act of congress, for wise purposes, 
has conferred a more wide and liberal juris- 
diction upon the courts of the United 
States than the lord chancellor, sitting in 
bankruptcy, was authorized to exercise. In 
short, whatever he might properly do, sit- 
ting iii bankruptcy, or sitting in the court 
of chancery, under his general equity juris- 
diction, the courts of the United States are 
by the act of 1S41 competent to do. So that 
the question resolves itself, so far as the 
exercise of jurisdiction for relief in this 
case is concerned, into this, whether it is 
a fit case for interposition and relief by a 
court of equity. 

Having disposed of this preliminary mat- 



ter, let us ndw proceed to the consideration 
of the questions raised at the bar. And in 
the first place, what is the nature and ef- 
fect of the common writ of attachment, as 
mesne process (for the case which I mean 
here to consider is that of William Ap- 
pleton, by an attachment upon mesne pro- 
cess, and not of the other attaching credit- 
ors and trustees, under the foreign attach- 
ment act), under the laws of Massachusetts. 
It contains a command to the sheriff, or 
other proper officer, to attach the goods or 
estate of the defendant, and for want there- 
of, to take his body. The officer is at liber- 
ty, under that precept, to take the goods 
and chattels, or the lands and other heredit- 
aments of the defendant, or both, to an- 
swer the exigency of the writ. If the of- 
ficer attaches the goods and chattels of 
the defendant, he takes them into his posses- 
sion, and they are then deemed to be in custo- 
dy of the law, and are to remain under his 
care and possession, to abide the final judg- 
ment in the suit If lands or other heredita- 
ments are attached, they are not taken pos- 
session of by the officer; but they are bound 
by the attachment from the time, when it 
is made, if all the regular proceedings are 
had. And in such a case, the creditor is 
at liberty, if he obtains judgment in the 
suit, to levy his execution upon the goods 
and chattels, or lands, or either of them, 
until he has obtained satisfaction; and lite 
attachment gives him a priority of right of 
satisfaction, out of the property attached, 
over all other creditors, for thirty days 
after his judgment, and no longer. If the 
judgment is for the defendant, the attach* 
ment is forthwith dissolved by mere opera- 
tion of law. Such is the general character 
and operation of the common process of at- 
tachment (for I need not go into minor par- 
ticulars); and by the very language of the 
laws of Massachusetts, the property so at- 
tached, whether real or personal, is "held 
as security to satisfy such judgment as the 
plaintiff may recover." Rev. St 1S3G, pt 3, 
tit 2, c 90, §§ 23, 24. But whether it be 
such a security, as is within the savings of 
the bankrupt act of 1S41, c. 9, is quite a 
different question, and will come more di- 
rectly under consideration hereafter, xhe 
supreme judicial court of Massachusetts 
have (as I think) taken the true view of it, 
in the case of Atlas Bank v. Nahant Bank, 
23 Pick. 488, where they declared, that an 
"attachment on mesne process is to be con- 
sidered as a remedy merely given and reg- 
ulated by law, to enable one creditor, "who 
is proceeding for himself alone, to obtain sat- 
isfaction of his debt; and when several are 
so proceeding, he who is first in time is 
prior in right" But the court immediately 
adds: "But in equity, a'l these priorities 
give way to a general pi'oceeding which has 
for its object to distribute all the effects of a 
debtor, by paying the whole, if there be 
assets, and then proceeding for a ratable 
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distribution. If the property turn out to be 
sufficient to pay the whole, any priority by 
attachment would be useless; if not, it 
would be unjust." Now, this latter language 
is exceedingly'pointed, and applicable to the 
case now before the courts for the bankrupt 
act has for its object and policy a distribu- 
tion of all the assets of the debtor equally 
among all his creditors; and it positively 
prohibits any preference to be made by the 
debtor in favor of any creditor, in contempla- 
tion of bankruptcy. And hence a commis- 
sion and decree, declaring a man to be a 
bankrupt, has been emphatically said to be 
a statute execution for all the creditors. See 
Barker v. Goodair, 11 Ves. 7S-S0; Cook, 
Baukr. Law (Ed. 1799) p. 5, c. 1; Twiss v. 
Mussey, 1 Atk. G7; Ex parte Knott, 11 Ves 
COS, G19. 

But it is said, that an attachment under 
our law constitutes a lien upon the property 
attached; that it is a perfect, fixed, and 
vested lien, as much so as a lien by a mort- 
gage upon personal estate; that it gives a 
vested interest in the real estate attached, 
so that the creditor may dispute the validity 
of a will thereof; and that it is deemed 
equivalent to a title by purchase for a valu- 
able consideration. And certain authorities 
are # relied on to establish and confirm these 
positions. One of these authorities, I own, 
is very direct to the position, that an attach- 
ing creditor of real estate has a right to 
contest the validity of a will of that estate 
before he has obtained judgment, and levied 
his execution thereon; that is, before it is 
ascertained, whether he has any debt due to 
him, or any r"«ght to make an attachment. 
If this be so, I can only say, that I am un- 
able exactly to comprehend the grounds of 
the decision, and bow to it solely as a deci- 
sion founded upon the local law, that is 
binding upon this court But I must treat it 
as an exception to the general rule, and I 
am not called upon to give it a more en- . 
larged operation. It seems to stand* (as may 
be respectfully submitted) upon the very 
verge of the law, inter apices juris; and may 
enable any stranger, however remote, and 
without any just debt or claim, by a mere 
attachment, to interpose himself as, a party 
to contest the most solemn and well-authenti- 
cated will. It asserts directly, that a cred- 
itor acquires an interest in real estate by a 
mere attachment, although never consummat- 
ed by a judgment, and although he may 
never levy thereon, nor indeed have any right 
to levy thereon. It appears to me, that most, 
if not all, the other cases cited at the bar, 
have been pressed beyond their fair and 
reasonable bearing, into the service of the 
argument, at least since the alterations of our 
law under the provisions of the Revised 
Statutes of 1S36. 

It is true, as asserted at the bar, that an at- 
tachment upon mesne process is constantly 
spoken of in our Reports as a lien; and 
doubtless it is so, in a very general sense of 
9FED.CAS.— 33 
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the term, adopted by way of analogy and il- 
lustration, rather than from a very exact re- 
semblance, which it bears to liens, generally 
recognized, as such, at the common law, or 
in equity, or in maritime jurisprudence. But, 
as has been truly said by Lord Coke, no simile 
holds in every thing ("Nullum simile quatuor 
pedibus currit"). Co. Litt 3a. Lord Tenter- 
den has said, that the word "lien," in its 
proper sense, in the law of England, imports 
that the party is in possession of the thing 
which he claims to detain; and that where 
there is no possession, actual or constructive, 
there can be no lien. Abb. Shipp. (Am. Ed. 
1829) p. 171, pt 3, c. 1, § 7; Id. (6th Ed., by 
Shea, 1S40), p. 220, pt 4, c. 1, § 8; 1 Story, Eq. 
Jur. §506; 2 Story, Eq.Jur. §§ 1215-1254. And 
this is generally true, perhaps universally 
true at the common law, independently of 
statutable provisions, or of special contract 
The doctrine was explicitly asserted by Mr. 
Justice Buller in delivering his opinion in the 
great case of Lickbarrow v. Mason (before the 
house of lords) 6 East, 21, note; Id. 25,— where 
he says: "Liens exist at law only in cases 
where the party entitled to them has the pos- 
session of the goods; and if he once part with 
the possession after the lien attaches, the lien 
is gone." Mr. Justice Grose, in delivering 
the opinion of the court in Hammonds v. Bar- 
clay, 2 East, 227, 235, said: "A lien is a right 
in one man to retain that which is in his 
possession, belonging to another, till certain 
demands of him, the person in possession, are 
satisfied." The same thing has been often 
insisted upon by other judges. Wilson v. 
Balfour, 2 *Camp. 579; Ex parte Hey wood, 2 
Rose, 355; Hey wood v. Waring, 4 Camp. 291; 
Gladstone v. Birley, 2 Mer. 404; Hallet v. 
Bousfield, IS Ves. iSS; Giles v. Grover, G 
■Bligh (N. S.) 340. But in the maritime law, 
liens are recognized, independently of posses- 
sion, actual or constructive; such as in cases 
of seamen's wages, and bottomry bonds and 
liens by material-men upon foreign ships. 
But in such cases, there is no pretence of a 
vested lien, until the labor or service is com- 
plete, or the voyage ended, and the contract 
become absolute. Until that period, it is 
merely inchoate, and conditional, and imper- 
fect In equity, also, liens exist independent 
of possession, either actual or constructive; 
as, for example, the lien of a vendor on the 
land for the unpaid purchase-money. But it 
has been long the established doctrine in equi- 
ty, that a lien is not, in strictness, either a 
jus in re, or a jus ad rem; that is, it is not a 
property in the thing itself, nor does it consti- 
tute a right of action for the thin^. It more 
properly constitutes a charge upon the thing. 
See Brace v. Duchess of Marlborough, 2 P. 
Wms. 491; 1 Story, Eq. Jur. § 506; 2 Story, 
Eq. Jur. §§ 1215, 1216, and the cases there cit- 
ed; Ex parte Knott, 11 Ves. 617; Conard v. 
Atlantic Ins. Co., 1 Pet [26 U. S.] 3S6, 441, 
442. It is, therefore, at most a simple 
right to possess and retain property until 
some charge attaching to it is paid or dis- 
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charged; or a mere right to maintain a suit 
in rem to enforce payment of the charge. 
Id. Mr. Justice Buller, speaking of liens at 
the common law, is equally expressive. He 
says: "Liens are not founded on property; 
but they necessarily suppose the property to 
be in some other person, and not in him, 
who sets up the right. They are qualified 
rights." LickbaiTow v. Mason, 6 East, note, 
pp. 21, 24. 

Now, an attachment does not come up to 
the exact definition, or meaning of a lien, 
either in the general sense of the common 
law, or in that of the maritime law, or in that 
of equity jurisprudence. Not in that of the 
common law, because the creditor is not in 
possession of the property; but it is in cus- 
todia legis, if personal property; if real 
property, it is not a fixed and vested charge, 
but it is a contingent, conditional charge, un- 
til the judgment and levy. Not in the sense 
of the maritime law, which does not recog- 
nize or enforce any claim as a lien, until it 
has become absolute, fixed, and vested. Not 
in that of equity jurisprudence; for there 
a lien is not a jus in re, or a jus ad rem. It 
is but a charge upon the thing, and then 
only, when it has, in like manner, become 
absolute, fixed, and vested. In truth it bears 
a closer resemblance to the lien created by 
a judgment uponthe real estate of the debtor. 
But that is only a general lien or charge 
over all the real estate of the debtor, to be 
enfox-ced by an elegit, or other legal process, 
upon such part of the real estate of the 
debtor as the creditor may elect. And it is 
not a common law lien; for it had its origin 
in the statute of 2 Westm. (13 Edw. I. Stat. 1, 
c. 18), giving the right to an elegit But there 
is, however, this strong and clear distinction 
between the case of a lien by judgment, and 
a lien by an attachment, that the former 
takes place only when the debt is ascertained 
and fixed by the judgment; whereas the 
latter is before the debt is ascertained, and 
is altogether future, and contingent upon a 
judgment being rendered in the suit in favor 
of the creditor. Yet a judgment creditor 
has never been held in England to have any 
interest in the land; but only a sort of pre- 
emptive right or lien to acquire it by an ex- 
tent upon an elegit; and then his title relates 
back to the time of the judgment, so as to 
cut down all intermediate incumbrances, 
sales, and other puisne titles. Yet a judg- 
ment creates no interest in the land; and 
therefore, though the creditor should release 
all his right to the land, he might extend it 
afterwards. Brace v. Duchess of Marlbor- 
ough, 2 P. "Wms. 491. It was very justly ob- 
served by the master of rolls (Sir Joseph 
Jekyll) in Brace v. Duchess of Marlborough, 
Id., that all that the creditor has by the judg- 
ment, is but a mere lien upon the land; but 
non eonstat, that he will ever make use 
thereof. If, then, a lien be not in the sense 
of the law, founded in property; if it be 
not am interest in property, nor even a jus 



ad rem; upon what ground can it be argued, 
that it is equivalent to a mortgage or a 
pledge? In the former of those cases, the 
immediate right and title to the general 
property passes at law to the mortgagee, who 
becomes and is the positive owner, liable to 
have it devested by a condition subsequent. 
In the latter, a special property passes to 
the pledgee, accompanied and conferred by 
the possession thereof. There is no ground 
to assert either of these considerations to be 
true -in respect to the lien of an attaching 
creditor. The possession is not in him to any 
intent or for any purpose. The property 
of the debtor is not devested; and the pos- 
session thereof is in the attaching officer, 
holding it sub modo, and merely as bailee, 
for the purposes of the law; that is, the pos- 
session is in custodial legis. 

The nature and character of a lien on 
lands, created by a judgment, were very 
fully expounded by the supreme court of 
the United States, in the case of Conard v. 
Atlantic Ins. Co., 1 Pet [26 U. S.] 3SU, 441, 
443; and, on that occasion, the court took 
the distinction between the rights acquired 
by a mortgage, and those acquired by a 
judgment; and, among other things, said: 
"Now it is not understood that a general 
lien, by judgment on land, constitutes, per 
se, a property, or right, in the land itself. 
It only confers a right to levy on the same, 
to the exclusion of other adverse interests, 
subsequent to the judgment; and when the 
levy is actually made on the same, the title 
of the creditor for this purpose relates back 
to the time of his judgment, so as to cut out 
intermediate incumbrances. But, subject 
to this, the debtor has full power to sell, or 
otherwise dispose of the land. His title to 
it is not devested or transferred by the judg- 
ment to the judgment creditor. It may be 
levied upon by any other creditor, who is en- 
titled to hold it against every other person 
except such judgment creditor: and even 
against him, unless he consummates his title 
by a levy on the land, under his judgment 
In that event, the prior levy is, as to him, 
void; and the creditor loses all right under 
it The case stands, in this respect, precise- 
ly upon the same ground as any other de- 
fective levy, or sale. The title to the land 
does not pass under it In short, a judg- 
ment creditor has no jus in re, but a mere 
power to make his general lien effectual, by 
following up the steps of the law, and con- 
summating his judgment by an execution 
and levy on the land. If the debtor should 
sell the estate, he has no right to follow the 
proceeds of the sale into the hands of the 
vendor or vendee; or to claim the purchase- 
money in the hands of the latter. It is not 
like the case where the goods of a person 
have been tortiously taken and sold and he 
can trace the proceeds, and waiving the 
tort, chooses to claim the latter. The only 
remedy of the judgment creditor is against 
the thing itself, by making that a specific 
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title which was before a general lien. He 
can only claim the proceeds of the sale of 
the land, when it has been sold on his own 
execution, and ought to be applied to its sat- 
isfaction." 

The case of an attaching creditor is not 
near so strong as that of a judgment cred- 
itor, who has obtained a fieri facias, under 
which the sheriff has actually seized the 
goods of the judgment debtor to satisfy the 
same. And yet in this very case, it is per- 
fectly clear, that before a sale, the general 
property of the debtor is not devested, and 
that the creditor does not, under the levy up- 
on the fieri facias, acquire any interest or 
right in the property. The subject under- 
went a very elaborate consideration of all 
the judges, in the case of Giles v. Grover, 6 
Bligh (N. S.) 279, where the main question 
was, whether the crown, upon an> exeat is- 
suing on behalf of the crown, after a levy 
on the goods of the -crown debtor, under a 
fieri facias, against him in favor of a private 
creditor, but before a sale under the fieri 
facias, was entitled to a priority of satisfac- 
tion before the private creditor, or not It 
was held by all the judges, who delivered 
their opinions in the house of lords (except 
Mr. Justice Gaselee and Mr. Justice Little 1 
dale) that it did. The two latter judges 
helo* the contrary opinion. But upon that oc- 
casion, all the learned judges concurred in 
opinion, that the general property of the debt- 
or in the goods was not devested by the levy 
on the fieri facias, but only when a sale 
thereof had taken place; that the creditor 
had no interest or title whatsoever, nor even 
a lien in the property; but, at most, that the 
sheriff had, for his own protection, merely a 
special property, (as some of the judges 
thought), or a lien, (as others thought), or (as 
a majority of the judges thought), that the 
goods were in the custody of the law, and the 
sheriff held them as bailee, and in that char- 
acter virtute ofiicii. Lord Chief Justice Tin- 
dal has expressed the true position of the 
sheriff, in delivering his opinion in the case 
above cited, in the house of lords. Speaking 
of the case of the goods seized under the fieri 
facias before the sale, he said: "The goods 
are not sold; they are only on the way to be 
sold. It would be a .better definition of the 
sheriff's relation to these goods, to say, he 
has them in his custody, under a power to 
sell them, than any actual interest or proper- 
ty in them. His situation, indeed, cannot be 
better defined, than by saying, the goods are. 
in custodia legis, a phrase, which plainly dis- 
tinguishes a mere custody and guardianship 
of the goods from a change of property; so 
far, therefore, as a special property in the 
goods is necessary for their safe custody 
against wrong-doers, and to render the exe- 
cution of his public duty useful to the judg- 
ment creditor, so far he may be said to 
have property. But beyond this, as against 
the rights of adverse claimants, there. is no 
authority, for saying, that he has any prop- 



erty at all." Lord Tenterden, in the same 
case said: "It has been argued that the prop- 
erty is vested in the sheriff, because there 
are authorities to show, that the sheriff, if 
the property be taken out of his hand, may 
maintain an action of trover against the 
wrong-doer. Now, actions are maintainable 
upon a ground perfectly distinct from the 
right of property. They are maintainable 
upon the ground of possession. Any man in 
the possession of goods, whether as bailee, or 
otherwise, may, in his own name, maintain 
an action. The power, therefore, of bring- 
ing an action of this kind, does by no means 
prove, that the property is in the sheriff." 
His lordship immediately added: "It is sup- 
posed by some, that the property is in the 
judgment creditor. But it is perfectly clear, 
upon consideration of the subject, that the 
judgment creditor has no property in the 
goods, while they remain in the hands of the 
sheriff. If the sheriff executes the process 
of the court, and serves a bill of sale to the 
plaintiff in the action, then the judgment 
creditor obtains the property;' but until that 
is done, while the goods are in the possession 
of the sheriff, they are in the custody of the 
law, but still remain the property of the 
debtor, to whom they originally belonged." 
This last doctrine, that the creditor has no 
property by the seizure, was (as has been al- 
ready stated) unanimously affirmed by all the 
judges; and the doctrine, maintained by 
Lord Chief Justice Tindal and Lord Tenter- 
den, and the majority of the judges, was 
adopted by the house of lords. See Giles v. 
Grover, 6 Bligh (N. S.) 289-292; Id. 312-314, 
317-319, 322; Id. 333-341; Id. 367, 3CS, 371, 
372; Id. 374r-37G, 3S4; Id. 40^-lOG; Id. 421, 
431. Mr. Justice Patterson said: "The goods 
are in substance in custodia legis; the seizure 
made by the ofiicer of the law is for the bene- 
fit of those who are by law entitled. It is 
made against the will of the debtor, and no 
property is transferred, by any act of his, to 
the sheriff. In this respect it differs* from all 
cases of special property, and of charges on 
goods, created by the debtor, while he has 
the absolute dominion over the goods, v Id. 
pp. 292-317. Here we see clearly stated the 
distinction between a title by -conveyance, or 
contract of the debtor, and a seizure under 
process of law. In confirmation of this view, 
Mr. Baron Alderson said: "The true descrip- 
tion of the state of the property is, that it is 
in the custody of .the law where, as in the 
case of the factor, wharfinger, pawnee, or 
equitable mortgagee, it is in the custody of 
the party himself, being a beneficial interest 
under a valid contract." Id. p. 31S. Lord' 
Chief Justice Tindal took notice of. the same 
distinction between the case of a seizure in 
execution, and goods being pledged, or lands 
mortgaged; that the one amounted to an 
alienation of the property pro tanto, the oth- 
er gave only an inchoate claim on the goods; 
or, to use his own expression, the goods "are 
on their way to be sold." Id. p. 437. - 
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Mr. Justice Taunton, in answer to the ar- 
gument urged at the bar, that by the seizure 
on the execution, the judgment creditor had 
a lien on the goods, or a special property 
therein, and, therefore, that the crown could 
only take, subject to that lien or special 
property, peremptorily denied the doctrine; 
and said, "This special property is in the 
sheriff, not as trustee for the judgment cred- 
itor; but for the purpose of his own protec- 
tion. Neither had the judgment creditor in 
this instance any lien on the goods." Id. p. 
340. And he added: "How can the doctrine 
of lien to retain these goods be applied to 
this judgment creditor, who had no posses- 
sion; the goods being in the possession of 
the sheriff?" Id. 341. And again, in an- 
swer to the argument, that the judgment 
creditor had hy the seizure at least a se- 
curity for his debt, he admitted that, as it 
had been stated by the court, in Morland v. 
Pellatt, S Earn. & C. S22; but immediately 
added (what is most important to be here 
noticed) that "the security may be vested 
and certain, or it may be contingent and de- 
feasible. It does not necessarily import 
present property, nor even beneficial inter- 
est." "A jus tertii might interpose, and de- 
stroy it." Gilb. Exch. Pr. 89. The truth is, 
that goods were, at the common law, bound 
from the teste of the writ of execution, 
whether it was a levari facias, or a fieri 
facias, because otherwise the debtor, by an 
alienation of the chattels, might disappoint 
the execution. Giles v. Grover, 6 Bligh (N. 
S.) 315, 316; Id. 367, 435, 436. But this has 
been since altered by statute, so that on a le- 
vari facias, or fieri facias, the goods are bound 
only from the time of the delivery of the 
execution to the sheriff; and as to real es- 
tate, it is bound for the time of the judg- 
ment, upon the construction of the statute 
of Westminster. Id.; Lowthal v. Tonkins, 
2 Eq. Cas. Abr. 381; Smallcomb v. Cross, 
1 Ld. Ray in. 251; Philips v. Thompson, 3 
Lev. 191; Payne v. Drewe,4 East, 523. When 
therefore, the word lien is used in cases of 
this sort, it is used in a peculiar and general 
sense, and indicates no more, than that the 
goods or lands are bound by the judgment, 
and not that the judgment creditor has any 
interest or property therein. As to the 
goods, they are bound only from the delivery 
of the execution to the sheriff, as against 
the debtor himself; but still a sale by him 
in market overt would be good. 

I have dwelt the more upon these authori- 
ties, because if they present, as I think they 
do, the true state of the law, even in the case 
of a seizure under execution, they neces- 
sarily apply with vastly greater force to 
the case of a mere attachment, which, at 
most, can be no more than a contingent, con- 
ditional, lien or security, to satisfy the judg- 
ment of the creditor, if he ever obtains one; 
whereas, on an execution, the debt has been 
already ascertained and fixed by the judg- 
ment Nor do I think that the decisions in 



the Massachusetts Reports (except that of 
Smith v. Bradstreet, 16 Pick. 264), constru- 
ing them reasonably, and with reference to 
the case before the court, inculcate a dif- 
ferent doctrine. In the very case of Gros- 
venor v. Gold, 9 Mass. 209, 210, Mr. Justice 
Sedgwick admitted the lien by an attach- 
ment to be merely a conditional security. 
He said: "By an attachment the plaintiff 
has a lien upon the subject provisionally, 
that is, to the amount of the judgment he 
may finally recover." - In Denny v. Willard, 
11 Pick. 524, Mr. Justice Morton, in de- 
livering the opinion of the court, said: "The 
special property (after the attachment) was 
in the officer making the attachment, unless 
he had lost the lien by giving up the posses- 
sion to the general owner." In Fettyplace 
v. Dutch, 13 Pick. 38S, 392, the court said, 
that an attachment constitutes a lien; but 
the general property remains in the owner, 
subject to that lien; and he may sell the 
same subject to the lien. In Arnold v. 
Brown, 24 Pick. 89, 95, the court said: "An 
attachment constitutes a mere lien on the 
property, and the general owner may as well 
sell, subject to that* lien, as any other. The 
effect of the sale will be to pass the general 
property, incumbered by the attachment If 
that be extinguished by the settlement or 
failure of the suit, or the neglect to levy an 
execution in thirty days after the judgment, 
the sale of the property will become abso- 
lute, and the purchaser will hold it free of 
the incumbrance." Now, here we have ad- 
mitted, in the most explicit terms, that the 
lien or security, call it whichever you may, 
is merely conditional, and depends upon the 
event of the suit It is not a present, fixed, 
vested interest in any one; and certainly not 
in the creditor. 

But it has been said, that in cases of for- 
eign attachment under the custom of Lon- 
don, the attaching creditor had a lien or 
pledge of the goods attached in the hands of 
the garnishee; and although they were but 
a pledge to draw the defendant to answer, 
yet that before the statute of 21 Jac. I. c. 
19, § 9, it was deemed such a security of the 
debt, that if the defendant became bank- 
rupt after the attachment, and before the 
recovery of judgment, the commissioners 
could not take or assign the goods, except 
subject to the lien and security of the at- 
taching creditor. For this position great re- 
liance is placed upon Goodinge on the Bank- 
rupt Law (1726 Ed. p. 107). Now, I know 
of no authority for that position; and the 
case of Singly v. Warcop, 3 Keb. 4S0, cited 
by Goodinge in his text, does not support it; 
nor, as far as I can trace it in the Reports, 
has any such doctrine ever been establish- 
ed by the courts of law in the construction 
of the statute of Jac. I. c. 19, § 9, although 
that clause of the statute has on various oc- 
casions received ample commentary from the 
courts. Its construction was a good deal 
considered in the case of Giles v. Grover, 6 
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Bligh (N. S.) 277; and, indeed the whole 
train of reasoning, in that case is against 
the doctrine. If it be true, that a for- 
eign attachment* is but process to draw the 
party to answer, still, if he does not appear 
and answer, or give security, the suit pro- 
ceeds against the garnishee. The truth is, 
that a foreign attachment is like a common 
attachment on mesne process, as the su- 
preme judicial court of Massachusetts have 
declared it to be, a remedy, merely given 
and regulated by law, to enable a creditor to 
obtain satisfaction of his debt (Atlas Bank 
v. Nahant Bank, 23 Pick. 488); and, like 
every other remedy, it is liable to be de- 
feated by any act, that bars or takes away 
the remedy or right to judgment under it 
Ever since the statute of Jac. I. c. 19, there 
could be no possible doubt; for that defeat- 
ed all executions not actually executed, as 
well as all foreign attachments, after the act 
of bankruptcy, if a commission issued there- 
on, down to the latest statute in England. 
The policy, therefore, upon this subject, for 
at least two hundred years, has been uni- 
form; and I doubt not was so from the earli- 
est period of the bankrupt laws. 

I have gone over the grounds thus sug- 
gested, not because my judgment rests upon 
them, but because they were mainly relied 
upon at the argument to support the title of 
the attaching creditor, and to defeat the 
petition. My judgment turns, however, up- 
on other and distinct grounds. Assuming, 
for the purposes of the argument, that the 
attachment constitutes a lien or security to 
or for the benefit of the attaching creditor, 
still it is but a contingent or conditional lien 
or security, arising under a mere remedial 
process, and, therefore, the question must 
still remain for consideration, whether it is 
such a lien or security, as is within the sav- 
ings of the bankrupt act of 1S41. And if it 
be within the savings, then there still re- 
mains the ulterior question, whether the at- 
taching creditor has a right to go on, with- 
out any interposition of the district court, 
sitting as a court of equity in bankruptcy, 
and obtain a judgment in his suit, before the 
bankrupt can obtain his discharge, which 
discharge, if obtained before a trial, would 
constitute a complete bar to the suit; and 
thus the attaching creditor, by a race of dili- 
gence, be allowed to obtain and to complete 
a preference in violation of the whole policy 
of the bankrupt act, which is an equal distri- 
bution of the assets among all the creditors. 

Now, the saving, in the second section of 
the bankrupt act of 1841, which has been 
pressed so much at the argument, is in the 
following words: "That nothing in this act 
contained shall be construed to annul, de- 
stroy, or impair any lawful rights of married 
women or minors, or any liens, mortgages, 
or other securities on property real or per- 
sonal, which may be valid hy the laws of the 
states respectively, and which are not incon- 
sistent with the provisions of the second and 



fifth sections of this act" Now, certainly, 
the natural interpretation of these words 
"liens, mortgages, and other securities on 
property real or personal," would seem to be, 
that they referred to things of a like nature; 
or, as the maxim of law is, each may be 
known from its associates ("Noscitur a 
sociis"). The words may all be perfectly sat- 
isfied by treating them, as referring to liens 
fixed and vested in the party by a consum- 
mate title, such as liens by contract restmir 
on possession, or absolute by law. sucn as 
pledges, and not merely inchoate and condi- 
tional liens, dependent npon a mere reme- 
dial process. The term "securities" follows 
"mortgages," which are clearly vested rights 
under the grant of the party, defeasible only 
upon a future fulfilment of some condition 
subsequent Securities of this nature may 
be by a deposit of title deeds, or conditional 
assignments of choses in action or the lien 
of a vendor for unpaid purchase-money. If 
we look back to the words of the enacting 
clause of this same section, to which the 
saving is appended as a proviso, we shall 
see, that there, the enumeration is confined 
to "securities, conveyances, or transfers of 
property or agreements made or given" by 
the bankrupt for the purpose of giving a 
preference or priority of a creditor, or in- 
dorser, or surety, &c. over the general cred- 
itors, and which are therefore declared fraud- 
ulent Now, the natural inference certainly 
would seein to be, that the proviso is carved 
out of the enacting clause, and saves things 
ejusdem gena-is. The fifth section, to which 
also reference is made in the proviso, pro- 
vides for an equal distribution of all the 
bankrupt's effects among all his creditors, 
with one or two exceptions, unimportant of 
this connection; and it declares, that cred- 
itors, proving their debts under the bank- 
ruptcy shall be deemed thereby to have 
waived all right of action therefor, and all 
unsatisfied judgments obtained thereon. So 
that the policy of the act, as to an equal dis- 
tribution, is here made most manifest and 
positive. The 14th section of the act con. 
tains a provision, that the assignee may re- 
deem, under the order of the court, "any 
mortgage or other pledge or deposite or lien 
upon any property real or personal, wheth- 
er payable in presenti, or at a future day, 
and to tender a due performance of the 
conditions thereof." The words "mortgage 
or other pledge, or deposite or lien" in this 
clause clearly can mean nothing else, than 
such as arise from contract, and are of a 
present, fixed, vested, and ascertainable 
value. And it would be impossible to strain 
them, so as to include liens or securities by 
an attachment upon mesne process or other 
remedial process. And yet they certainly re- 
flect great light upon the meaning of the 
like words in the proviso of the second sec- 
tion. But I do not propose to rest my pres- 
ent judgment upon any construction of the 
words, limiting them, so as to exclude in- 
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ehoate, conditional liens, arising, not under 
contract, but under remedial mesne process. 
Assuming such liens to be within the pro- 
tection of the proviso (which is an admission, 
which I make merely for the sake of argu- 
ment, and I am by no means satisfied, chat 
it is a correct exposition of the words or in- 
tent thereof), still there remains behind a 
jnuch more grave and pressing difficulty, to 
which I have heard no sufficient answer at 
the bar. 

It is conceded on all sides, that unless the 
attaching creditor obtains a judgment in his 
favor in the suit, his attachment is gone. 
It is plain, therefore, that it gives no abso- 
lute right of any sort. It merely puts the 
remedy in progress. It is to my mind as 
perfectly clear and incontrovertible, that if 
the bankrupt, before any trial or judgment 
in that suit, obtains a discharge, that dis- 
charge is by the express terms of the bank- 
rupt act (section 4), a full and complete dis- 
charge from all his debts provable under the 
bankruptcy, t>f which the debt sued for must 
be one; and of course, that it is pleadable 
as a bar to that very suit, of the attaching 
creditor, in the nature of a plea puis darrien 
continuance. There is another provision in 
the third section of the act equally impor- 
tant to be considered, namely, that from the 
time of the decree in bankruptcy, all prop- 
erty and rights of property, of every name 
and nature, of the bankrupt, are devested 
out of the bankrupt, and become vested in 
the assignee upon his appointment; and it 
is further declared, "that all suits in law or 
in equity then pending, in which such bank- 
rupt is a party, may be prosecuted and de- 
fended by such assignee to its final conclu- 
sion in the same way and with the same 
effect, as they might have been hy such bank- 
rupt" And it goes on further to provide 
that "the assignee so appointed shall be vest- 
ed with all the rights, titles, powers, and 
authorities to sell, manage, and dispose of 
the property and rights of property of the 
bankrupt, and to sue for and defend the 
same, &c, as fully to all intents and pur- 
poses, as if the same were vested in or might 
be exercised by such bankrupt before or at 
the time of his bankruptcy declared as afore- 
said." The act, therefore, manifestly con- 
templates, that as to all property and rights 
of property of the bankrupt, and as to all suits 
in law or equity pending, in which the bank- 
rupt is a party, the bankrupt is to be treated, 
as if he were civiliter mortuus, and all his 
property and rights of property were vested in 
the assignee, as his executor or administra- 
tor. The moment that the decree in bank- 
ruptcy is passed, it relates back, for all the 
purposes of the act, to the time of the peti- 
tion; and as soon as the assignee is ap- 
pointed, all the rights, titles, powers, and 
authorities of the bankrupt vest in him by 
relation from the same period. How then, 
pending the proceedings in bankruptcy, be- 
fore or after the decree, can the attaching 



creditor be permitted to go on with his suit, 
and proceed to trial and judgment, when 
there is, and can be, no party properly before 
the court to appear and defend the suit? If 
the attaching creditor had knowledge of the 
facts, it would be a fraud upon the bankrupt 
act for him to proceed in his suit, and to 
get a judgment before an assignee was ap- 
pointed, or was in a situation to appear and 
defend the suit. Nor could the court, where 
the process should be pending, properly pro- 
ceed in the cause, until it had been ascer- 
tained, whether the bankrupt was entitled 
to, and had received his discharge or not. 
If the bankrupt should receive his discharge, 
he would be instantly entitled to plead it in 
bar of the suit. And if the attaching cred- 
itor should forthwith proceed to judgment 
without waiting for the time when such dis- 
charge would or might be obtained, and be 
properly pleaded, either hy the bankrupt, or 
by the assignee, or by both, in bar of fur- 
ther proceedings in the sun, and should ob- 
tain satisfaction of his judgment, I do not 
perceive, how, consistently with the prin- 
ciples of a court of equity, the creditor could 
be entitled to enforce the judgment, or tu 
hold the money. The judgment must, to all 
intents and purposes, be treated as a fraud 
upon the bankrupt act, and as intended to 
defeat the just rights of the other creditors, 
of the bankrupt. 

It is precisely in this view, that it has struck 
me during the whole course of the argument, 
that no attaching creditor could be thus per- 
mitted by a court of equity, by a mere race 
of diligence, while the bankrupt proceedings 
were in progress, to overreach, and defeat 
the just rights of the other creditors, or the 
right of the bankrupt, if entitled to a dis- 
charge, to plead the same in bar of a judg- 
ment in the suit I agree, that the court ought 
not to dissolve the attachment, or to take 
away the inchoate rights of the creditor to 
the security thereof, until it is ascertained 
by a decree, whether the party is a bankrupt, 
and whether he is entitled to a discharge from 
his debts. The court may, and, indeed, ought 
to allow the proceedings to be entered in 
the proper court, and to be continued, if the s 
creditor elects so to do, until the discharge 
is obtained; but not to proceed in the mean 
time to trial or judgment; for if the petitioner 
should never be declared a bankrupt, or 
should not obtain any discharge, it may be, 
that there may be a judgment against him 
in personam, even supposing, (which I do 
not decide), that, in such an event, tbe at- 
tachment would be gone by the operation of 
the bankrupt act of 1841. But if a discharge 
should be obtained, I can entertain no doubt, 
that no judgment whatsoever could be had 
in the suit against the bankrupt, and that he 
and the assignee might each plead the dis- 
charge in bar of further proceedings. It 
strikes me, therefore, as perfectly clear, that, 
under such circumstances, it is the duty of 
the district court, as a court of equity, sitting 
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in bankruptcy, in order to prevent irrepara- 
ble mischiefs, and the defeating of the true 
objects and policy of the act, to interpose by 
way of injunction to control the attaching 
creditor from proceeding further in his suit, 
than is necessary to protect his ulterior 
rights, and that he must act in the suit un- 
der the direction of the district court in 
the premises. See Ex parte D'Obree, 8 Yes. 
82. 

There is no novelty in this course. On the 
contrary, it is the common course in all cas- 
es, where upon the application of any credit- 
or, or of an administrator or executor, a 
court of equity takes upon itself the admin- 
istration of the assets of a deceased debtor. 
As soon as the decree for the administra- 
tion is passed by the court, taking upon itself 
the administration of the assets, the exec- 
utpr, or administrator, or any creditor, is 
entitled to an injunction to prevent any oth- 
er of the creditor's from suing the executor 
or administrator at law, or further proceed- 
ing in any suit, already commenced, except 
under the direction and control of the court 
of equity, by which the decree is passed; 
for, under such circumstances, the court will 
not suffer a race of diligence by different 
creditors, each striving for an undue mas- 
tery, or preference, or priority of payment 
out of the assets, to prejudice the rights of 
the others. Jeremy, Eq. Jur. bk. 3, pt 2, 
pp. 538-543, c. 5; 1 Story, Eq. Jur. § 549, and 
note 3; 2 Story, Eq. Jur. § 890; Drew. Inj. pt 
1, pp. 109-122, c. 4, §§ 2-7; Thompson y. 
Brown, 4 Johns. Oh. 619; Lee v. Park, 1 
Keen, 714; Kenyon v. Worthington, 2 Dick- 
ens, CGS; Brooks v. Reynolds, 1 Brown, Ch. 
183. The decree in such a case is treated as 
a judgment for all the creditors. But it is 
not necessary to put it upon that ground; for 
when once the administration of the assets 
is taken by the court upon itself, as a matter 
of duty, it must be of course, that it cannot 
and ought not to permit any creditor to de- 
feat, or to obstruct, or to interfere, with its 
own proceedings. Now this is precisely the 
situation of the district court, as to proceed- 
ings in bankruptcy, after a decree in bank- 
ruptcy. -The court necessarily takes upon 
itself the administration of all the as- 
sets; and it is its duty to protect the prop- 
erty against all claims of creditors, which 
are inconsistent with the objects and pol- 
icy of the act I have no doubt, therefore, 
that it is the duty of the district court to is- 
sue an injunction in this case to the attach- 
ing creditor, directing him not to proceed in 
his suit, except under the order and direction 
of the court, until it shull be ascertained, 
whether there is a decree in bankruptcy, and 
a discharge of the bankrupt, which may be 
pleaded in bar of farther proceedings. If, 
indeed, I entertained any doubt upon this 
subject, (which I certainly do not) I should 
not entertain any doubt as to the jurisdiction 
of the circuit court upon a bill, filed by the 
assignee, after his appointment, to overhaul 



and control, or set aside all the proceedings; 
had in the intermediate time by the attaching 
creditor against the rights of the other cred- 
itors, and in subversion of the policy and ob- 
jects of the bankrupt act of 1841. It would, 
therefore, after all, be but a postponement 
of the evil day, and a mere change from the 
equity jurisdiction of one court to the like 
jurisdiction of another court having full au- 
thority to act in the premises. It appeal's to 
me, that the reasoning of the supreme judicial 
court of Massachusetts in Atlas Bank v. Na- 
hant Bank, 23 Pick. 480, is very strong in 
favor of the doctrine, which I hold upon this 
subject 

In the opinion here expressed I have not 
thought it necessary to advert to cases, where 
the right of the United States to a priority of 
satisfaction would attach under the laws of 
the United States. I have no doubt, that that 
priority would overreach any attachment un- 
der mesne process by any private creditor in 
a case of bankruptcy of the debtor. But it 
has seemed to me better to rest the whole 
case upon general principles, applicable to all 
cases of creditors. 

It was asked, at the argument, what is 
to be done, as to the costs already incurred 
under the attachments? I answer unhesita- 
tingly that all the costs already incurred are 
to be .borne by the bankrupt's estate; for they 
must be deemed to have been fairly incurred. 
But as to future costs, there can be no claim 
upon the bankrupt's estate; and the creditor, 
if he chooses to pursue his suit, must do so 
at the peril of losing all his costs, if the bank- 
rupt obtains his discharge. But if the cred- 
itor chooses at once to vorae in under the 
bankruptcy, and to prove his debt, I should not 
hesitate to decree him a priority of satisfac- 
tion of the costs already incurred out of the 
assets before the debts of any of the creditors. 
I shall direct a certificate to be accordingly 
sent to the district court in answer to the 
question propounded for the consideration of 
this court 

The following order was accordingly sent: 

Circuit Court of the United States, Massa- 
chusetts District In Bankruptcy. In the 
Matter of John S. Foster, Petitioner. April 
30th, 1842. Upon the question certified and 
ordered to be adjourned into this court by the 
district court, to be heard and determined in 
this court It is hereby ordered and decreed 
to be certified to the district court, as follows: 
That the said William Appleton ought not to 
be permitted to proceed further upon and 
under his suit and attachment named in the 
petition and answer, except subject to and 
under the directions of the district court un- 
til the further order of the district court after 
it shall have been ascertained by a decree 
therefor, that he, the said Foster, is a bank- 
rupt entitled to the benefit of the bankrupt 
act; and after it shall also have been ascer- 
tained, whether the said Foster is or shall, 
as such bankrupt, be entitled to a certificate 
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of discharge from all Ms debts provable un- 
der sucli bankruptcy. And that an injunction 
ought forthwith to issue from the district 
court against the said Appleton, and his 
agents for this purpose. And that in the in- 
termediate time, and until the further order of 
the district court, the said Appleton is to be 
at liberty to enter his said suit in the proper 
state court, and to continue the same therein, 
taking no step, that shall prejudice the rights 
of the said Foster, or of his creditors, until 
the further order of the district court, so as 
to preserve, if he elects so to do, his attach- 
ment in the premises, to abide the final event 
of the proceedings in bankruptcy, as to the 
certificate of discharge of the bankrupt 
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In re POSTER. 
[2 N. B. R. 232 (Quarto, 81); i 1 Am. Law T. 
Rep. Bankr. 127; 1 Chi. Leg. News, 103.] 
District Court, S. D. New York. Nov. 11, 
1868. 
Baxkkuptct — Fraudulent Preference. 
An assignment of a claim to secure a pre-ex- 
isting indebtedness made when the bankrupt 
was insolvent and not as a pledge of security, 
made at the time the indebtedness was contract- 
ed, and not as a part of the transaction, is a 
fraudulent preference, and a good ground for 
refusing a discharge. 
[Distinguished in Parker v. Muggridge," Case 
No. 10,743. Cited in Re Warner, Id. 17,- 
177.] 

[This was a petition for the discharge of 
B. N. Foster, a bankrupt] 

Cooley, Hatch & Beneville, for bankrupt 
Samuel G. Jelliffe, for creditors. 

BLATCHFORD, District Judge. On the 
evidence in this case, as it now stands, I 
think the sixth and eighth specifications filed 
by the creditor, William P. Dixon, in oppo- 
sition to the discharge of the bankrupt, are 
substantially proved in part The sixth 
specification states, among other things, that 
the bankrupt gave a fraudulent preference, 
contrary to the provisions of the bankrupt 
act, by assigning to William P. Dixon a third 
of his claim against the National Ice Com- 
pany of the city of New York. The eighth 
specification states, among other things, that 
the bankrupt, in contemplation of becoming 
bankrupt, made a conveyance of part of his 
property for the purpose of preferring a cred- 
itor and preventing the property from com- 
ing into the hands of the assignee and being 
distributed under the bankrupt act, by as- 
signing to William p. Dixon, for such pur- 
pose, one-third of his claim against the Na- 
tional Ice Company, such assignment hav- 
ing been made after the bankrupt was 
insolvent, and after he had made up his 
mind to take the benefit of the bankrupt act. 

There is no oral testimony in the case but 
that of the bankrupt himself. On the 30th 
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day of July, 1SGS, he testified that whenever 
he borrowed money he generally gave securi- 
ty; that there were several notes protested 
against him in 1S66; that during the winter 
of 186G and the spring of 1SG7 he found him- 
self unable to meet his current engagements; 
that during the year 1S67 he gave a number 
of notes for borrowed money, trusting to 
something to turn up in order to pay them; 
that he did not recollect having paid any bor- 
rowed money, during the year 1S67, and that 
he made up his mind that he should be 
obliged to take the benefit of the bankrupt 
act in the summer of 1SG7. On the 18th of 
August, 1S6S, he testified that between No- 
vember, 1SG6, and July, 1SG7, he received at 
least three thousand dollars from William P. 
Dixon, which was not repaid or expended for 
Dixon, and which now constituted his in- 
debtedness to Dixon. On the 25th of August, 
1S0S, he testified that it was during and after 
the summer of 1867 that he found himself 
unable to meet his current engagements; 
that he was sure he paid no borrowed money 
after the 1st of August, 18G7; that although 
some days usually elapsed between his bor- 
rowing money and pledging the securities 
mentioned in Schedule A No. 2, to his peti- 
tion, the securities were always agreed upon 
at the time the money was borrowed, but 
were not always given then, and not until a 
few days afterwards; that he desired to 
withdraw the statement so made on his for- 
mer examination, that between November, 
18G6, and July, 1867, he received at least 
three thousand dollars from William P. Dix- 
on, which was not repaid or expended for 
Dixon, and which now constituted his in- 
debtedness to Dixon, and to state in substi- 
tution that between November, 1S6G, and 
February, 1867, he and Mr. Dixon had many 
money transactions together, amounting in 
the aggregate to fifty thousand dollars or 
more; that sometimes Dixon would borrow 
money from him and pay him by checks, that 
sometimes he would borrow money of Dixon 
on his checks without security, and some- 
times on notes of other persons, and for oth- 
er persons endorsed by him, and that these 
notes were sometimes secured by stock col- 
laterals. 

The proof of debt filed in this matter by 
Dixon, and which was sworn to and filed 
on the 2Sth of July, 1S6S, two days before 
the first examination of the bankrupt, and 
is part of the testimony in the case, shows 
an indebtedness of the bankrupt to Dixon, 
amounting to four thousand two hundred 
and ninety-five dollars and thirty-three cents, 
and states that the indebtedness arose out of 
loans of money made by Dixon to the bank- 
rupt, evidenced by a note and due bill made 
by the bankrupt, and out of the discount by 
Dixon of six notes made by other parties 
and endorsed by the bankrupt, and that to 
secure that indebtedness the bankrupt exe- 
cuted to Dixon the assignment hereafter 
mentioned. Copies of the note and bill made 
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by the bankrupt and of the other sis notes 
above referred to are annexed to the proof 
of debt. The note made by the bankrupt is 
dated March 4th, 1SG7. The due bill is dated 
April 27, 1867. It must be assumed on the 
evidence, that the loans on the note and the 
due bill respectively were not made after 
their respective dates. The six notes dis- 
counted matured between April 30, 1S67, and 
July 22, 1867. At how late a period any of 
them were discounted does not distinctly ap- 
pear. A copy of the assignment before refer- 
red to, executed to Dixon by the bankrupt, 
is set forth in the proof of rlebt. It is dated 
August 24th, 1S67, and by it tne bankrupt, in 
consideration of one dollar to him paid by 
Dixon; for the purpose of securing to Dixon 
one thousand dollars, assigned to Dixon all 
bis claim against the National Ice Company 
•of New York, except one thousand two hun- 
•dred and fifty dollars assigned to Louis S. 
Robbins, of New York, August 24th, 1867, 
growing out of the various notes of said com- 
pany, for pay as its secretary and treasurer, 
said claim amounting, by estimation, to the 
sum of three thousand dollars. The proof of 
debt states the estimated value of the securi- 
ty so assigned to Dixon as being two hundred 
■dollars. 

On all the testimony the assignment of Au- 
gust 24th, 1S67, to Dixon, must be regarded 
as a transfer to secure a pre-existing indebt- 
edness, and not as a pledge of security made 
at the time the indebtedness was contracted, 
and as a part of the transaction. All trans- 
actions of borrowing money from Dixon, or 
obtaining discounts from him, seem to have 
been at an end by July 1, 1867. The assign- 
ment of the claim to Dixon was a fraudulent 
preference contrary to the act, made when 
he was insolvent and was contemplating 
bankruptcy, within the causes for withhold- 
ing a discharge specified in the twenty-ninth 
section, and within the sixth and eighth 
specifications. The testimony of the bank- 
rupt is very confused and unsatisfactory. It 
may be that the points on which the dis- 
charge is now refused may be explained. If 
so, I am disposed to allow an opportunity for 
making the explanation, if such a favor shall 
be asked, the creditor to be at liberty also to 
introduce such testimony as he desires. I do 
not pass upon any other points raised by the 
specifications, but refuse the discharge at 
present on the grounds above stated. 
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In re FOSTER. 
[3 Ben. 3S6; i 3 N. B. R. 236 (Quarto, 57).] 
District Court, S. D. New York. Sept. 1869. 

Jurisdiction- — Place of Filing Petition in 
Bankruptcy— Carrying ox Business. 
Where a bankrupt, during the six months 
previous to filing his petition, carried on busi- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ness for two months in the Southern district of 
New York, and. for the same two months, in 
the district of Massachusetts, and carried on 
business no where else, during such six months: 
Held, that his petition was properly filed in the 
Southern district of New York. • 
[Cited in Re Goodfellow, Case No. 5,536.] 

In bankruptcy. 

J. M. Ball, for petitioner, 

D. S. Riddle, for Day. 

S. E. D. Currier, for Pratt 

BLATCHFORD, District Judge. On the 
4th of December, 1868, Elisha Foster filed a 
petition in this court, describing himselC 
therein as of the town of Franklin, in the 
state of Massachusetts. The petition sets 
forth, that the petitioner and Charles C. Day, 
of Jersey City, New Jersey, and TVilliam W. 
Pratt, of Medfield, Massachusetts, formed a 
copartnership in November, 1866. for the 
transaction of the business of manufactur- 
ing and dealing in straw goods, at said town 
of Franklin and the city of New York, and 
have carried on said business as such co- 
partners for the longest period during the 
six months next immediately preceding the 
filing of the petition, at the city of New 
York; that the members of said copartner- 
ship owe debts exceeding the amount of $300, 
and are unable to pay their debts in full; 
that the petitioner is willing to surrender all 
the estate and effects of said copartnership, 
and all his separate estate and effects, for. 
the benefit of the creditors of said partner* 
ship, and of his separate creditors; that the 
said Day and Pratt are respectively unwill- 
ing to join in the petition; that the petu 
tioner desires to obtain the benefit of tho 
bankruptcy act [of 1867 (14 Stat. 517)3; that 
Schedule A to the petition contains a state- 
ment of all the debts of the copartnership; 
that Schedule B thereto contains an inven- 
tory of all the estate of said copartnership; 
that Schedule C thereto contains a statement 
of the petitioner's individual debts; and that 
Schedule D thereto contains an inventory of 
his individual estate. The prayer of the pe- 
tition is, that the petitioner and Day and 
Pratt may be adjudged to be bankrupts, and 
that the petitioner may have a certificate of 
discharge. On the filing of this petition, an 
order was made requiring Day and Pratt to 
show cause why they should not be adjudged 
bankrupts. On the return day of such order, 
each of them put in an answer, denying tho 
allegation of the petition that Foster, Day 
and Pratt had carried on business as copart- 
ners, as alleged, in the city of New York, for 
the longest period during the six months 
next immediately preceding the filing of the 
petition, and denying the jurisdiction of this 
court to grant the prayer of the petition. 
Evidence has been taken on the issue thua 
raised. 

• The copartnership of Foster, Day and 
Pratt was formed in November, 1S66, and 
thenceforth, until the 4th of August, 1S6S, 
carried on the business of manufacturing 
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and buying and selling straw goods, the man- 
ufacturing being done in Massachusetts, and 
the buying and selling in the city of New 
York, and in Massachusetts, the largest por- 
tion of the sales being made in the city of 
New York. The copartnership was dissolved 
on the 4th of August, 1SG8, and thencefor- 
ward ceased to carry on business. Conse- 
quently, it carried on business in the city of 
New York for only two months of the six 
months next immediately preceding the time 
of* the filing of the petition. By section 11 
of the act it is necessary to jurisdiction, that 
the petition be addressed to the judge of the 
judicial district in which the debtor has re- 
sided or carried on business for the six 
months next immediately preceding the time 
of filing the petition, "or for the longest pe- 
riod during such six months." The sole ques- 
tion in this case is, whether this court has 
jurisdiction to entertain the petition of Fos- 
ter, and, under it, to adjudge Foster, Day 
and Pratt to be bankrupts. Schedule B to 
the petition shows that there are assets of 
the copartnership. The members thereof 
continue, therefore, for the purposes of sec- 
tion 36 of the act, to be partners in trade 
quoad their creditors, and they may, under 
that section, be adjudged bankrupt on the 
petition of any one of them, the others, if 
they refuse to join in the petition, being 
brought into court by proper process, under 
the provisions of general order No. IS. As 
the petition of Foster, tiled in this court, that 
the three copartners may be adjudged bank- 
rupt, was the first petition filed in any court 
for that purpose, it follows, under section 30 
and general order No. 1(5, that this court, if 
it has jurisdiction of such petition, is enti- 
tled to take and retain exclusive jurisdiction 
over all proceedings in regard to the bank* 
ruptcy of all three of the copartners until 
the same shall be closed. The question then 
recurs, whether this court has jurisdiction of 
the petition of Foster. It has such jurisdic- 
tion, if the three copartners have carried on 
business in this judicial district for the long- 
est period during the six months next im- 
mediately preceding the 4th of December, 
18GS. This involves a determination as to 
the meaning of the expression, "the longest 
period" during such six months. It is con 
tended, on the part of Day and Pratt, that 
the longest period during the six months 
must be more than three months in duration, 
and that, therefore, the two months in this 
case, from the '4th of June, 1SG8, to the 4th 
of August, 1SG8, during which the copartner- 
ship carried on business in this judicial dis- 
trict, is not such longest period. It is urged, 
that two months can never be the longest 
period during the six months; that three 
months and a day is the shortest time that 
will answer the requirement of the longest 
period during the six months; and that the 
expression, "the longest period during such 
six months," means, the longest part of such 
six months. I cannot assent to this view. 



The meaning of the 11th section is, I think, 
that the debtor may file his petition in the 
district in which he has resided or carried 
on business for the six months next imme- 
diately preceding the time of filing the peti- 
tion, or for the longest period during or with- 
in such six months that he has resided or 
carried on business in any district. Any 
other interpretation would wholly exclude a 
class of debtors from the operation of the 
act. Every debtor who has changed his resi- 
dence and his place of carrying on business 
so often during the six months, as not to 
have resided or carried on business in any 
one district for, more than three months 
thereof, would be wholly excluded from the 
operation of the act It is not to be pre- 
sumed that such an effect was intended. 
The object of the provision is to bring wi.hin 
the operation of the act every debtor who 
has resided or carried on business in any 
district for any length of time, provided the 
proceedings are instituted in the district in 
which his residence or carrying on of busi- 
ness has continued so long as to cover the 
longest space of time that he has resided or 
carried on business in any district during the 
six months next immediately preceding the 
time of filing the petition. The idea mani- 
festly is, to select as the forum the district 
where, by reason of the longest residence 
or the longest duration of carrying on busi- 
ness, the debtor is likely to be best known, 
or to have had the largest number of busi- 
ness transactions, with the proviso, that such 
residence or carrying on of business need not 
have continued for a longer period than for 
the six months next immediately preceding 
the time of filing the petition. Thus, duiN 
ing or within such six months, the debtor 
may have resided or carried on businees in 
one district for two months, in another for 
one month and three quarters, in another for 
one month and one quarter, and in another 
for one month. In such case, the proper dis- 
trict in which to file the petition is the one 
in which the debtor has resided or carried 
on business for the two months. So, if, as 
in this case, business has been carried on in 
one district for two months during such six 
months, by the debtors, as copartners, and 
has not been carried on by them as copart- 
ners, in any other district, for any other por- 
tion of such six months, such district is the 
proper district in which to file the petition. 
The fact, that the three copartners carried 
on business as such, in Massachusetts, for 
the same period, during the six months, that 
they carried it on in New York, does not de- 
prive this court of jurisdiction, it not ap- 
pearing that they earned on business in 
Massachusetts for a longer period during the 
six months than they earned it on in New 
York. Two months is the longest period 
during or within the six months, that the 
three copartners carried on business as such 
in any district, and they so carried it on for 
that length of time in this district. Their 
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carrying on of business in this- district, as 
copartners, having continued so long, dur- 
ing the six months, as to cover the longest 
space of time that they carried on business 
as copartners in any district during that pe* 
riod, this court has jurisdiction, notwith- 
standing they carried on business, as copart- 
ners, in Massachusetts, for the same time, 
during the same period. 

The jurisdiction of this court is sustained, 
and Day and Pratt must answer to the mer- 
its of the petition. 



Case No. 4,963. 

In re FOSTER. 

[0 Ben. 2CS; i 10 N. B. R. 523.] 

District Court, E. D. New York. Nov., 1S72.2 

Mohtgagee— Rent of Mortgaged Premises- 
Taxes — Liex. 

An assignee in bankruptcy received, as prop- 
erty of the bankrupt, real estate subject to 
mortgages, and collected rent due on a lease 
of the same made by the bankrupt. Proceed- 
ings were taken to foreclose the first mortgage, 
in which a decree was had, and the property 
sold * and bought by the second mortgagee. 
The taxes on the property were paid by the 
second mortgagee out of his purchase money, 
fee then petitioned the bankruptcy court to di- 
rect the assignee to pay him the amount of the 
rent and of the taxes, out of- the bankrupt's 
estate: Held, that there was no ground on 
which he could claim either the rents or the 
taxes. 

This was a petition by William Foster for 
an order that the assignee of James F, 
Rhodes, a bankrupt, pay to him the amount 
of certain rents collected by the assignee, and 
of certain taxes paid by the petitioner. The 
petition set forth that, when Rhodes became 
a bankrupt, he was the owner of certain real 
estate which was subject to a mortgage to 
one Pearless, and a second mortgage to the 
petitioner; that the assignee had collected 
rents for the premises due on leases executed 
by Rhodes for a period subsequent to the ad- 
judication in bankruptcy, and to the becom- 
ing due of the petitioner's mortgage; that a 
suit was commenced to foreclose the Pear- 
less mortgage, and a decree entered in that 
suit, under wilich the premises were sold and 
were bought by the petitioner, who received 
a small sum on his mortgage out of the sur- 
plus moneys arising out of such sale; and 
that he had paid the. taxes on the premises 
out of the purchase moneys. The petitioner 
claimed to have an equitable lien on the 
premises and on the rents, and prayed for an 
order that the assignee be directed to pay 
them to him. 

Jesse Johnson, for petitioner. 
■ Win. W. Bliss, for assignee. 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
2 [Affirmed in Case No. 4,981.] 



BENEDICT, District Judge. ^ I do not at 
present see how any proceeding, no matter 
when taken, can entitle a mortgagee to col- 
lect the rents of mortgaged property, -which 
had passed into the possession of an assignee- 
in bankruptcy before the rents became due. 
An application by a mortgagee for the ap- 
pointment of a receiver to collect, for his 
benefit, rents of the mortgaged premises ac- 
cruing during the pendency of a foreclosure 
suit is not based upon any absolute right 

It is, in legal effect, a proceeding to acquire 
immediate possession of the mortgaged prem- 
ises, and it may be defeated by the interven- 
tion of superior equities, or by the collection 
of the rents by the mortgagor. It is ad- 
dressed to the discretion of the court; when- 
granted, the rents secured thereby arise from 
the possession of the property at the time the 
rent became due, such possession being ac- 
quired by means of a receiver. 

But if some proceeding, intended to divert 
the rents from the hands of the 'assignee, 
could avail when taken in time, it seems clear 
that there remains no ground on which to- 
base a claim like the present, where a sec- 
ond mortgagee petitions to be paid rents 
which, before the filing of his petition, had 
been collected by the assignee in bankruptcy, 
as owner in possession of the mortgaged 
property at the time they became due. Mon- 
eys so collected by an assignee in bankruptcy 
are assigned by the law to be distributed 
equally among all the creditors, unless shown 
to be subject to some prior specific lien. 

It has been claimed that the petitioner has 
a specific lien upon these rents by the terms 
of the mortgage, which contains, as part of 
the description, the words "togetha* with all, 
and singular, the tenements, hereditaments 
and appurtenances thereto belonging, and the 
reversion, remainder, rents, issues and prof- 
its thereof." 

This is the usual form of a mortgage; these 
words are intended simply to give a full de- 
scription of the property; they do not entitle 
the mortgagee to collect the rents, nor do 
they create a lien upon rents accruing and 
collected before the possession of the prop- 
erty passes away under foreclosure proceed- 
ings. 

The petitioner also prays that the assignee 
be directed to pay him the amount of cer- 
tain taxes upon the mortgaged property, paid 
in course of the foreclosure proceedings taken 
by a prior mortgagee, whereby the surplus 
was by so much diminished to the detriment 
of the second mortgage held by the petitioner. 

But I see no principle by which the rents 
in the hands of the assignee can be held to 
be charged with the taxes so paid. 

The prayer of the petition must therefore 
be denied. 

[NOTE. On appeal to the circuit court, the 
order of the district court was affirmed. Cas^ 
No. 4,981.] 
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Case Wo. 4,964. 

In re FOSTER. 

[18 N. B. R. 64; i 10 Chi. Leg. News, 315.] 

District Court, S. D. Illinois. June 17, 187S. 

Act op Bankruptcy— Preference. 

On the 11th of January, 1878, the bankrupt, 
■a druggist, executed a chattel mortgage on all 
his stock of drugs, etc., constituting his stock 
in trade, to his father-in-law, to secure him 
as surety on a note given by the bankrupt. 
The mortgage was taken with the understand- 
ing that the bankrupt was to go on and sell at 
retail in the ordinary way, which he according- 
ly did. On the 20th of May the mortgagee, 
having become dissatisfied with the way in 
which the business was being conducted, took 
possession of the property under the mortgage. 
•On the 4th of June the petition in this case 
was filed. Held, That the mortgage and the 
seizure of the property thereunder were both 
acts of bankruptcy, the first as being a fraud- 
ulent conveyance, and the second as operating 
as an unlawful preference. 

[On certificate of register in bankruptcy.] 

By N. W. Branson, Register. 

To Honorable Samuel H. Treat, District 
Judge: The petition of Richardson & Co. 
and Clarke M. Smith, creditors of William A. 
Foster, praying for the adjudication of said 
debtor as a bankrupt, which was filed on 
the 4th of June, 187S, and the answer of said 
debtor denying the alleged acts of bank- 
ruptcy, and the testimony heretofore taken 
in this matter, having been referred by or- 
der of the court to the undersigned register, 
to consider the same and make report of his 
conclusions thereon, I would respectfully re- 
port that, after examining the evidence in 
this matter and hearing the arguments of 
Honorable J. W. Patton, attorney for the 
petitioning creditors, and Honorable A. L. 
Knapp, attorney for the debtor, I have ar- 
rived at the following conclusions: The 
debtor is a retail druggist, doing business at 
Springfield. On the 11th of January, 1878, 
he executed a chattel mortgage to his father- 
in-law, Isaac L. Ewell, to indemnify said 
Ewell as surety for Foster on his note to H. 
B. Buck, for two thousand dollars, of even 
date with the mortgage, and payable eight- 
een months after date. This two thousand 
dollar note was partially in renewal of a 
former note to Buck, signed by Ewell, as 
surety for Foster, for one thousand two hun- 
dred dollars, which was taken up on the exe- 
cution of the new note. The mortgage was 
acknowledged and recorded' on the 14th of 
January last. By this mortgage Foster con- 
veyed to Ewell, among other things, all the 
stock of drugs, chemicals, medicines, wines, 
etc., constituting his stock in trade. The 
mortgage is in the usual form, and contains 
the usual privilege to the mortgagee to seize 
the property whenever he shall feel himself 
unsafe or insecure. 

It is charged by the petitioning creditors 

i [Reprinted from IS N. B. R. 64, by per- 
mission.] 



that this mortgage was fraudulent and void 
as to creditors, because made to delay and 
hinder creditors. On this point I quote the 
testimony of Mr. Ewell literally as follows: 
"When I took this mortgage it was the un- 
derstanding that he was to go on and sell 
at retail until I became dissatisfied. I knew 
that he had been selling at retail, and I also 
knew that since I took the mortgage, and 
up until I took possession, he had been sell- 
ing as before." Mr. Foster testifies: "I 
have done a retail trade since the mortgage 
was given, the same as I did before." "I 
have bought goods such as our business de- 
manded since the mortgage was given." On 
the 20th of May last Mr. Ewell took posses- 
sion of the property under the mortgage. 
He says he took possession because he was 
dissatisfied with the way the store was run- 
ning. C. M. Smith had told him Foster -was 
some two or three hundred dollars behind 
on rent. On inquiry, he found indebtedness 
of Foster of seven or eight hundred dollars 
to six or seven persons, besides the debts on 
which Ewell was liable as surety. Ewell 
had also gone Foster's security on a debt of 
seven hundred dollars to First National 
Bank, for money borrowed in February or 
March last, which has not been paid. He 
further says: "At the time I took posses- 
sion under my mortgage, I thought it was 
necessary to protect my interest, and, in my 
view, that necessity arose when I learned 
of the indebtedness of Foster, and because 
of Foster's failure to make deposits to meet 
the notes in the bank. Foster told me be- 
fore I took possession under my mortgage, 
that times were so hard that it was impos- 
sible to make the payments to meet the bank 
notes and Buck's note. That information 
contributed towards my action in taking pos- 
session of the stock of goods under my chat- 
tel mortgage." 

Mi*. Foster testifies: "At the time Mr. 
Ewell took possession under his mortgage I 
could not pay C. M. Smith what I owe 1 h*m, 
and one of the notes to the First National 
Bank had become due and had been renewed 
because I could not meet it when due. The 
failure to meet these debts when the same 
became due was because of the dullness of 
the times." There is no evidence tending to 
show that Foster was insolvent at the time 
he executed the mortgage; but at the time 
possession was taken .by Ewell under the 
mortgage, Foster, being a merchant or trad- 
er, was unable to pay his debts in the or- 
dinary course of business, and was, there- 
fore, within the meaning of the bankrupt 
law [of 1867 (14 Stat. 517)], insolvent. 

The questions presented for determination 
in this matter are, whether the chattel mort- 
gage, with the continued exercise of the 
right of sale of the mortgaged property by 
the mortgagor, constitute a fraudulent con- 
veyance, and whether the seizure of the 
property by the mortgagee constitutes an 
unlawful preference. In the case of Robin- 
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son v. Elliott, 22 Wall. [80 U. S.] 513, it was 
determined by the supreme court of the 
United States that a chattel mortgage of a 
stock in trade, which permits the mortgagor 
to dispose of the mortgaged goods in due 
course of trade, is fraudulent in law as to 
other creditors, and is null and void as to 
them, without reference to the good faith of 
the mortgage debt, or the intentions of the 
mortgagor as to fraud. The same doctrine 
was announced many years ago by the su- 
preme court of this state, in Davis v. Ran-, 
som, 18 111. 396. In that case the court say: 
"The law gives no sanction to such arrange- 
ments, and, however well intentioned in fact, 
wiH hold .them void as against creditors as 
tending to encourage and sustain frauds, 
and to hinder creditors in the collection of 
their just demands." This rule has been 
adhered to in several subsequent decisions 
of that court, and I understand this to be the 
doctrine established by the general current 
of authorities, both in this country and in 
England, thoufeh in some few states, a differ- 
ent rule has obtained. And it has also been 
held by many courts of high authority, that 
when the agreement permitting the mort- 
gagor to sell does not appear on the face of 
the instrument, but appears by proof aliunde, 
the instrument is equally fraudulent and 
void as if the agreement had appeared on its 
face. Gardner v. McEwen, 19 N. Y. 123; 
Russell v. Winne, 37 N. Y. 591; Putnam v." 
Osgood, 52 N. H. 14S; Collins v. Myers, 16 
Ohio, 547; Freeman v. Rawson, 5 Ohio St 
1; Horton v. Williams, 21 Minn. 1S7; Stein- 
art v. Deuster, 23 'Wis. 136; Bank of Leaven- 
worth v. Hunt, 11 Wall. [78 U. S.] 391; In 
re Manly [Case No. 9,031]; In re Kahley [Id. 
7,5p3]. And the supreme court of this state 
in case of Barnet v. Fergus, 51 111. 352, use 
the following language: "It was held by 
this court, in Davis v. Ransom, 18 111. 402, 
and in Read v. Wilson, 22 111. 377, that a 
mortgage of a stock of goods, containing a 
provision authorizing the mortgagor to re- 
tain possession for the purpose of selling in 
the usual course of trade, was fraudulent 
and void as to creditors. This was held to 
be fraud in law. It is a necessary conse- 
quence of these decisions that where the 
mortgage contains no such provision, but the 
mortgagee nevertheless knowingly permits 
the mortgagor to make use of the property 
in the ordinary course of trade, and in the 
same way as before the mortgage was made, 
this would be such a perversion of the mort- 
gage from its legitimate purposes as to with- 
draw from its protection, and place within 
the reach of other creditors, all the property 
which the mortgagee had permitted the 
mortgagor to hold for sale in the ordinary 
course of business. This principle has been 
recognized in Griswold v. Sheldon, 4 Comst. 
[4 N. Y.] 581, an4 Delaware v. Ensign, 21 
Barb. 85.'* And in the case of Edgell v. 
Hart, 9 N., Y. 213, Denio, C. J., held that the 
existence of a provision permitting sales by 



the tfiortgagor, out of the mortgage or in it, 
would invalidate it as matter of law, and 
that where the facts are undisputed the court 
should so declare. 

In view of the authorities above cited it 
would seem to be clear that the mortgage in 
question, which the mortgagee took (as he 
himself testifies) with the full understanding 
that the mortgagor was to go on and sell 
the mortgaged property at retail, was fraud- 
ulent in law and void as to creditors. But 
counsel for the debtor insist that while the 
mortgage may have been void- as to cred- 
itors, yet it was good as between the mort- 
gagor and mortgagee, and that as the mort- 
gagee took possession of the property before 
any execution or other lien was obtained on 
the part of any of the creditors, and before 
the filing of the petition in bankruptcy, that 
the mortgage, or at least the seizure of the 
property under it, is now valid as against 
the creditors. Under the state, law this po- 
sition is doubtless well taken. The law of 
Illinois permits a debtor to prefer some of 
his creditors to others. But the bankrupt 
act was intended to prevent such prefer- 
ences; and the question is thus presented as- 
to whether the seizure of these goods by the 
mortgagee was such a transfer of the prop- 
erty as to make an unlawful preference 
within the meaning of the bankrupt act, and 
consequently to constitute an act of bank- 
ruptcy. If, as I think is clear, the mort- 
gage in question was void as to creditors up- 
to the 20th of May, 1878, when the mort- 
gagee seized the property, then the seizure 
was the first act which gave it validity as 
against the creditors, and this was only fif- 
teen days prior to the filing of the petition in 
bankruptcy. The seizure operated as a 
transfer of the property to the mortgagee, 
and enabled him to apply the proceeds of 
the property to his individual use, and thus 
gave him a preference over the other cred- 
itors. This question is incidentally passed 
upon by the supreme court of the United 
States in the case of Robinson v. Elliott, 22 
Wall. [89 U. S.] 513. In that case the debtor 
had given a chattel mortgage which permit- 
ted the mortgagors to remain in possession 
of the mortgaged goods, and sell them as be- 
fore, and supply their place with other 
goods. The mortgagees seized the goods 
under the chattel mortgage, and twelve days 
after such seizure a petition in bankruptcy 
was filed against the surviving mortgagor. 
The mortgagees filed a bill praying that an 
account be taken of the amount due them r 
and for a sale of the goods. 

The supreme court held that the mortgage 
was constructively fraudulent, it appearing 
upon its face that the legal effect of it is to 
delay creditors. It was insisted by the mort- 
gagees that if the mortgage is held void in 
law, still, the delivery of the goods to the 
mortgagees vests a sufficient lien prima facie 
to enable the mortgagees to enforce their 
lien in equity. On this point Sir. Justice Da- 
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vis, delivering the opinion of the court, says: 
"The answer to this is, that the case made 
by the bill does not proceed upon such a de- 
livery at all, but upon the mortgage and 
seizure under it Besides, if the appellants 
(mortgagees) could turn the proceedings into 
a voluntary pledge by the debtors, it would 
not help -them, for ;t would violate the pref- 
erence clause of the bankrupt act, as they 
got the goods only twelve days before the pe- 
tition in bankruptcy was filed." 

If the principle held in the numerous deci- 
sions above cited is correct, that a mortgage 
of goods is fraudulent in law where the in- 
tention appeared aliunde to permit sales of 
goods in the usual course of trade, then the 
fact that such permission appears on the face 
of the mortgage in question in Kobinson v. 
Elliott does not make that case, so far as it 
refers to the preference clause of the bank- 
rupt act, distinguishable in principle from 
cases where.such permission is proven aliun- 
de. The decision of Judge Brummond in 
i^arvey v. Crane [Case No. 6,178] appears to 
be in point in this case. In that case the 
chattel mortgage in question was executed 
on the 20th of March, 1869, but not recorded 
until the 5th of March, 1870. It had not been 
acknowledged as it stood when the decision 
was rendered, and included after purchased 
goods, and permitted the mortgagor to go 
on and sell in the usual course of business, 
and was void as against creditors under the 
law of this state. On the 7th of March, 1870, 
the mortgagee took possession of the proper- 
ty under the mortgage, knowing, or having 
reason to believe, that the mortgagor was in- 
solvent On the 30th of the same month a 
petition in bankruptcy was filed against the 
mortgagor. The mortgage was given for a 
bona fide loan. After reciting these facts in 
his opinion, Judge Drummond says: "But in 
this case it is claimed that a mortgage, not 
valid as against creditors under the laws of 
this state, has ripened into an effectual lien 
or transfer by virtue of the possession taken 
on the seventh of March, because, though the 
mortgagor was then insolvent, and the mort- 
gagee knew it, proceedings in bankruptcy 
were not commenced until the thirtieth of 
March, and the assignee took as a purchaser, 
with notice of all equities. But there was 
nothing operative as against creditors until 
the defendant took possession. As against 
them, until then, the defendant had no se- 
curity for his loan. A creditor may obtain a 
preference from an insolvent debtor with 
knowledge of the insolvency, if within the 
limitation prescribed by the law. Bean v. 
Brookmire [Id. 1,168]. But the possession 
must be obtained by a complete act within 
the limitation. Here the mortgage did not 
create the preference as against creditors 
that was invalid; neither did the record. It 
was still, when recorded, an invalid mort- 
gage as against creditors under the law of 
the state, among other reasons, because as 
it stood it was an unacknowledged mortgage. 



That which operated against creditors, if at 
all, was the taking possession on the 7th of 
March. It is true it was authorized by the 
mortgage, and it was, in that sense, the joint 
act of the mortgagor and the mortgagee, pos- 
session being the consummation of the act. 
The assignee represents the creditors, and 
any claimed lien which would be void as 
against creditors generally, would also be 
void as against the assignee. In this case 
the defendant cannot rely upon the mort- 
gage, because it is invalid as to creditors un- 
der the law of the state. He cannot rely on 
the possession, because it w T as taken under 
authority from an invalid mortgage, and be- 
cause, further, the mortgage was wrongfully 
used by the defendaut to obtain possession, 
he, at the time, knowing the insolvency of 
the mortgagor." 

This decision then seems to announce the 
principle that a chattel mortgage, void as to 
creditors under the law of this state, and un- 
der which the mortgagee has taken posses- 
sion, having at the time reasonable cause to 
believe the mortgagor to be insolvent, is also 
void as against the assignee in bankruptcy, 
appointed under bankruptcy proceedings 
commenced against the mortgagor within 
two months after possession has been taken 
by the mortgagees; that such taking of pos- 
session operates as a preference, and is, there- 
fore, void as against the other creditors, and 
does not remit the mortgagee to his rights as 
of the date of the mortgage. The decision of 
Justice Woodruff, of the United States cir- 
cuit court for the Northern district of New 
York, in Smith v. Ely [Case No. 13.044], also 
appears to be in point Of the mortgages in 
question in that case, Justice Woodruff says: 
"Although it is not in terms so expressed in 
the mortgages, yet it is clear upon the evi- 
dence that the understanding of all parties 
was, that the mortgagors should continue 
their business as merchants, as such sell the 
goods then on hand, buy others, and sell 
them in turn in their discretion, for the pur- 
poses of gain." On the 12th of November, 
1S70, the mortgagees took possession under 
the chattel mortgages, and on the 13th of 
January, 1871, a petition in bankruptcy was 
filed against the makers of one of the mort- 
gages. As to the effect of such possession, 
the court says: "Under these views of the 
rights of the parties and of the validity of 
the mortgages, how did the delivery or sur- 
render of possession by the bankrupts to the 
defendants on the 12th of November, 1870, 
affect the right of the assignee in bank- 
ruptcy? If, as against creditors, the mort- 
gages and the alleged title of the defendants 
to the property was fraudulent and void, 
their taking possession in the mere exercise 
of their claim of the title would not aid them. 
Their title remained fraudulent and void 
still, as against creditors. If, on the other 
hand, the assent of the bankrupts to their 
taking possession, the delivery of the proper- 
ty, and surrender of the keys, were of them- 
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selves an appropriation of the property to the 
payment of the mortgage debt, then the 
bankrupt law pronounces it void, for this rea- 
son—both parties then knew that the bank- 
rupts were insolvent; it swept the entire 
partnership property into the hands of the de- 
fendants; it operated, and was clearly in- 
tended to operate, to give them security and 
payment to the exclusion of their creditors, 
iLnd n was within four months next preced- 
ing the filing of the petition upon which the 
defendants were adjudged bankrupts. The 
defendants can, therefore, gain nothing from 
this latter view of the transactions." See, al- 
so, Smith v. McLean [Id. 13,074]; In re Kah- 
ley [Id. 7,593]; In re Eldridge [Id. 4,330]. 

This last case was also decided by Judge 
Drummond, and grew out of chattel mort- 
gages executed in Wisconsin, in March and 
May, 186S, under which the mortgagees took 
possession on the loth of October, 1S6S. The 
petition in bankruptcy against the mort- 
gagor was filed on the 19th of October, 1S6S. 
The court held that, as to the property after- 
wards acquired under the law in Wisconsin, 
there was not a valid mortgage, but only au- 
thority to take possession, and the rights of 
creditors, under the bankrupt law, must de- 
pend upon its effect upon the property at the 
time the act was done which might be sup- 
posed to operate as a transfer. This was the 
taking possession under the license contained 
in the mortgage. At that time the mort- 
gagor was insolvent, and the mortgagees had 
reason to believe it. The court says: "It is 
true in this case there was not, in one sense, 
a transfer made on the loth of October, 1868, 
because the instruction or authority to take 
possession of after-acquired property, as the 
supreme court of Wisconsin construes it, was 
given in the mortgages executed some months 
before. But it is not competent for a party 
to give this authority in relation to property 
which he may afterwards acquire, and thus 
prefer a creditor who shall take possession 
when he is known to be insolvent, and thus 
avoid the effect of the bankrupt law, because 
literally he has not made a transfer*. That, 
certainly, would be a facile method of evad- 
ing the scope and spirit of the law. In legal 
effect it was a transfer within the meaning of 
the law. It was a continuing act from the 
date of the authority to the taking possession; 
the last act being the consummation of the 
transfer, and in this instance the transfer giv- 
ing a preference, the mortgagor being insol- 
vent and the mortgagees knowing the fact. 
It must be treated as if a mortgage were 
made of the after-acquired property at the 
time the mortgagees took possession. It was 
in substance, then, the case described in the 
35th section, and as against the assignee of 
Eldridge, representing the general creditors, 
was void." 

In view of the authorities above referred 
to, my conclusion is, that the mortgage in 
question, and the seizure, of the property 
thereunder, were both acts of bankruptcy, the 



first as being a conveyance with intent to de- 
lay or hinder creditors; the second as oper- 
ating as an unlawful preference. 

TREAT, District Judge. Decision of regis- 
ter affirmed. 
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FOSTER et al. v. AMES et al. 

[1 Lowell, 313. i 2 N. B. R. 455 (Quarto, 147); 
2 Am. Law T. Rep. Bankr. G5.] 

Circuit Court, D. Massachusetts. March, 
1SG9. 

Chattel Mortgages— Sale of Mortgaged Pkof- 
ertt bt Assignee ix Bankruptcy — Thansper 
of Lien to Proceeds — Jurisdiction of Fed- 
eral Courts. 

1. The circuit and district courts of the 
United States have jurisdiction of a bill by 
an assignee in bankruptcy, to redeem a chattel 
mortgage made in Massachusetts. 

[Cited in Giveen v. Smith, Case No. 5,467, 
Olney v. Tanner, 10 Fed. 104. Distin- 
guished in Goodall v. Tuttle, Case No. 5.- 
533.] 

2. The district court has power to order chat- 
tels in the possession of the assignee, and on 
which there is a mortgage, to be sold free of 
the incumbrance, and the mortgagee's lien is 
then transferred to the proceeds of sale. 

[Cited in Re Kahley, Case No. 7,593; Mark- 
son v. Heaney, Id. 9,098; Re Brinkman, 
Id. 1,884; Sutherland v. Lake Superior 
Ship Canal Railroad & Iron Co., Id. 13,- 
G43.] 

[Cited in Clifton v. Foster, 103 Mass. 230; 
atarkson v. Haney, 47 Ind. 35; Marston v. 
Stickney, 55 N. H. 3S5; Munson v. Boston, 
H. & E. R. Co., 120 Mass. 85.J 

3. This power depends upon the true con- 
struction of the first section of the bankrupt 
act; and may be exercised notwithstanding the 
mortgagee has by his contract a right of imme- 
diate possession- of the .goods, and desires to 
avail of that right. 

[Cited in Re Kahley, Case No. 7,593; Davis 
v. Anderson, Id. 3,G23; Goodall v. Tuttle, 
Id. 5,533; Taylor v. Robertson, 21 Fed. 
215.] 

4. Such an order ought not to be passed 
when a mortgagee, whose title is admitted to be 
valid, would be injuriously affected, as where 
there is clearly no market value for, the prop- 
erty, or not more than the amount of the mort- 
gage. * - 

5. The bankrupt court may in some cases jor- 
der the assignee to expend money in finishing 
goods for sale, when it is clearly shown that a 
benefit must result to the estate, and that the 
work can be done within a reasonable time. 

[Cited in Markson v. Heaney, Case No. 9,- 
098.] 

Bill in equity by the assignees of McKay 
& Aldus to restrain the service' of a writ 
of replevin by mortgagees of machinery and 
other, personal property. The bill charged 

i- [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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that the bankrupts were largely engaged as 
makers of locomotives, machinery, and other 
like articles, in Boston, and being insolvent, 
mortgaged all their personal property to 
the defendant Ames, as trustee for himself 
and the other defendants composing the firm 
of Page, Richardson & Company, October 
17, 1868, to secure an antecedent debt, as 
well as future advances, and with intent 
to prefer the mortgagees who had reasona- 
ble cause to believe them insolvent; that 
the defendants- laid claim to all or nearly 
all the assets from which a dividend could 
be realized, including unfinished locomotives, 
which in their present state were of little 
value, but which could be finished in a 
short time and at comparatively small cost, 
and would then be worth a large sum; that 
if carefully managed the assets would prob- 
ably realize a handsome dividend, but if 
pressed for sale under the power in the mort- 
gage would be sacrificed; that the said Mc- 
Kay & Aldus filed their petition in bank- 
niptcy, December 15, 18GS, arfd that on the 
day the plaintiffs were appointed assignees, 
the defendant Ames sued out of the circuit 
court the writ of replevin now sought to be 
enjoined, with intent to obtain immediate 
possession of the property, and forthwith 
to dispose of the same, w T hich suit is irregu- 
lar, because twenty days' notice thereof 
was not given to the assignees. On the 
same day that this bill was filed in the cir- 
cuit court, the assignees filed a petition in 
the district court, praying that the unfinished 
locomotives might be finished and sold for 
the benefit of all parties interested, and that 
the mortgage to Ames might be declared 
void, &c. By consent, both cases were 
heard together upon affidavits addressed to 
the motion for a preliminary injunction. 
It appeared that the mortgagees had made 
advances in cash and by accommodation ac- 
ceptances to the amount of about one hun- 
dred and fifty thousand dollars; that for 
the debt alleged to have been incurred be- 
fore the mortgage was given, there was 
collateral security taken at the time it was 
contracted, which, at its supposed value, ex- 
ceeded the amount of that part of the debt; 
and that all the advances were made under 
a written promise of full security by way of 
mortgage. 

D. Foster and T. K. Lothrop, for plaintiffs. 

1. The district court has jurisdiction to 
settle all controversies between the assignees 
of a bankrupt and persons claiming any 
lien or adverse interest whatever, and to 
order the property to be disposed of, leav- 
ing all incumbrancers their just claims 
against the proceeds. Ex parte Christy, 3 
How. [44 U. S.] 292; Bill v. Beckwith [Case 
No. 1,4063; McLean v. Lafayette Bank [Id. 
SS8S]; In re Stewart [Id. 13,418]; In re 
Salmons [Id. 12,26S]. 

2. The power should be exercised in this 
case, because it is clearly for the benefit of 



all parties that the property should not 
be sold in its present condition; and be- 
cause it must be assumed on the hearing 
that the title of the mortgagees is at least 
doubtful. 

3. The mortgagees have no right to fore- 
close excepting under the orders of the court 
of bankruptcy, nor to bring a writ of re- 
plevin without twenty days' notice. 

B. E. Thomas and J. D. Ball, for defend- 
ants. 

1. The affidavits show that our mortgage 
is valid. All the advances were made un- 
der a written promise for security, and we 
actually took it contemporaneously with 
each advance. 

2. By the terms of the mortgage we have 
the right of possession; and section 25 of the 
bankrupt act gives the court power to or- 
der a sale of property in dispute only when 
it shall not have been taken from the pos- 
session of the assignee by process of law. 

3. The court has no authority to permit 
the goods to be finished. They can only be 
sold. No section of the statute, and no rule 
of court, contemplates that the assignees 
shall carry on the business of the bankrupt. 
In England there was such a power, and it 
has been purposely omitted by those who 
drew up our bankrupt act. See 1 and 2 
Wm. IV. c. 56, § 35; 12 and 13 Vict. c. 
106, § 150, under which it has been decided 
that the objection of any creditor will avail 
to prevent the exercise of this right by an 
assignee. 

4. Replevin is not one of those actions of 
which notice must be given, as is seen by 
comparing sections 14 and 25 of the bank- 
rupt act and the law of Massachusetts, from 
which section 25 is taken. Gen. St c. IIS, 
§ 54. 

5. This cannot be a bill to redeem, be- 
cause there is no equity of redemption in 
chattels. Gen. St. Mass. c. 151, §§ 4, 5; 
Taber v. Hamlin, 97 Mass. 489. 

LOWELL, District Judge. It is admitted 
that either the circuit or the district court 
may entertain a bill by an assignee to re- 
deem property mortgaged by the bankrupt. 
It is said, however, that there is no equity 
of redemption in chattels, but that the title 
becomes absolute immediately upon a 
breach, unless some remedy is given by 
statute; that in this case there should have 
been a tender of the amount due, according 
to sections 4 and 5 of chapter 151 of the 
General Statutes of Massachusetts, which is 
the sole mode of preventing a forfeiture. I 
am of opinion that there is such an equity: 
2 Story, Eq. Jur. § 1031; Fatchin v. Pierce, 
12 Wend. 61; Slade v. Kigg, 3 Hare, 35; 
Wayne v. Hanham, 15 Jur. 506; Whitfield 
v. Parfitt, Id. S52. Nor does it appear to me 
that the statute remedy is exclusive. If the 
tender is not made, the legal estate is not 
revested in the mortgagor, but he may still 
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come into equity, at least when a tender 
was impossible, or when for any other rea- 
son, the remedy at law *is inadequate, as in 
this case, in which the assignees show a ne- 
cessity for marshalling the securities, even 
if the mortgage is wholly valid. See Dunn 
v. Massey, 6-Adol. & 33. 479. Upon the rem- 
edy which may be had in the state courts, 
I speak with diffidence, but there is direct 
authority .in this court to the point that the 
want of a tender required by statute is no 
bar to equitable relief here. Gordon v. Ho- 
bart [Case No. 5,609]. By section 14 of the 
bankrupt act [of 1867 (14 Stat. 517)] the as- 
signee has all the rights of redemption which 
the debtor had; and it has been thought 
that he has more, and may redeem before 
the debt is payable, as the law of England 
has been held to be under the words "when- 
ever payable." But that point does not arise 
in this case. 

Taking this merely as a bill to redeem, a 
court of equity wou/.d hesitate to permit the 
mortgagee to sell the property immediately, 
since the delay will largely benefit the as- 
signee, with no risk to the mortgagee, who in 
the mean time can diminish his debt by the 
application of other securities. 

But the assignees contend that bankruptcy 
so far changes the remedies of the respec- 
tive parties that they ought to have the right, 
which they deny to the other side, of selling 
the property under the direction of the court, 
holding the proceeds to answer the lien of 
the respondents; and that this is a case in 
which the court should give such a direc- 
tion. Both the power and the expediency 
of its exercise are denied by the mortga- 
gees. 

Under the bankrupt law of 1S41 [5 Stat. 
440], the district court had power upon the 
petition of the assignee .and notice to the 
mortgagees, to order a sale by the assignee 
which should pass an unincumbered title to 
the bankrupt's land, and the several mort- 
gagees, whether assenting or not, were 
bound by the sale, and remitted to their 
rights against the proceeds. Houston v. City 
Bank of New Orleans, 6 How. [47 U. S.] 486; 
Ex parte Christy, 3 How. [44 U. S.] 292; 
Norton's Assignee v. Boyd, Id. 426. In the 
circuit court for Ohio, a bill was maintained 
by an assignee against several mortgagees 
of distinct parcels of land, and against per- 
sons claiming title to bank stock, to ascer- 
tain which transfers were valid and which 
voidable, and to redeem the former and an- 
nul the latter, all which was done; and 
when the case came to the supreme court the 
objection of multifariousness, which had 
been overruled in the court below, does not 
seem to have been brought up. McLean- v. 
Lafayette Banl? [Cases Nos. 8,S85-S,8S9]; 
Buckingham v. McLean, 13 How. [54 U. S.] 
150. The sixth section of the act under 
which these decisions were made is nearly 
identical with the first section of the present 
law, excepting that the latter adds words 
9FED.CAS. — 34 
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wliich seem to have been adopted for the 
purpose of recognizing those decisions, 
namely, that the jurisdiction shall extend 
"to the collection, of all the assets of the 
bankrupt, to the ascertainment and liquida- 
tion of the liens and other specific claims 
thereon, to the adjustment of the various 
priorities and conflicting interests of all par- 
ties, and to the 'marshalling and disposition 
of the various funds and assets, so as to 
secure the rights of all parties, and due dis- 
tribution of the assets among all the credit- 
ors." And the cases cited in argument ac- 
cord with this construction. It is urged 
that it is only on the application of the mort- 
gagee that the property can be sold, and 
such appears to have been the practice in 
Massachusetts and in England. But in the 
latter country, it is merely a matter of prac- 
tice which the courts can change at any 
time; and in the former, the language of 
the statute is that when a creditor holds a 
mortgage the property shall, "if he re- 
quires it," be -sold, &c. These words are not 
found in our statute, section 20, and though 
the variation is slight, it is not unimportant 
in view of the practice under the act of 1S41, 
by which the assignee might apply for the 
order of sale. Besides, section 20 must be 
construed with section 1, which, as we have 
seen, gives the district court power to order 
the sale, and to require the incumbrancers 
to follow the proceeds only. Of course such 
a sale ought not to be ordered when the 
mortgagee's title is admitted to be valid, and 
the sale will injure him, as where there is 
no market value, or not value enough for his 
own security. In such a case he ought to 
have the right to foreclose. In this case 
there appears to be both a serious dispute 
of title, and reason to believe that the mort- 
gagee's rights will not be injuriously affected 
by the sale. 

It was strongly urged that whatever power 
might "otherwise exist, the 25th section clear- 
ly indicates that an adverse claimant may 
sue out replevin at any time before the court 
has ordered a sale. Such appears to be the 
effect of the latter part of that section, but 
it may perhaps be neutralized by the earlier 
part which gives the power to the court to 
order the sale, not only of property in pos- 
session of the assignee, but of all "which is 
claimed by him," and Mr. Justice Swayne 
has held, in the case cited in the argument, 
that the power does extend to property in 
the possession of an adverse claimant. Bill 
v. Beekwith [Case No. 1,400], It may be 
observed in support of this view, that the 
Massachusetts statute, from which section 25 
of our act is evidently taken, has not the 
words "or which is claimed by him," so that 
that law only authorizes the sale of property 
in the possession of the assignee; and then 
the proviso that the possession may be re- 
covered by replevin at any time before the 
order of sale, is harmonious with the re- 
mainder of the section, and perfectly intel- 
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ligible, and these additional words may have 
been inserted in the bankrupt law for the 
very purpose of effecting a change. I do not 
decide this point, and have considerable 
doubt upon it But I am clear that under 
the full powers given by section 1, I can or- 
der the sale of mortgaged property which is 
in the possession of the assignee, whether 
there is any dispute of title or not, and that 
section 25 does not take away this power, 
and that when the assignee has applied for 
such an order it is too late for the mortgagee 
to avoid it by replevin. What I doubt is, 
whether when the case is not one concerning 
liens and incumbrances upon property in the 
assignee's possession, but a mere adverse ti- 
tle asserted by a third person, the assignee 
can force a sale against the will of the ad- 
verse claimant 

Another important question which was 
very strenuously debated, was, whether the 
court can authorize the assignee to finish the 
locomotives at the expense of the estate. 
There is no express provision of the statute 
touching this point, but, upon careful reflec- 
tion, I am satisfied that where a great ad- 
vantage will result to the estate, and within 
ii reasonable time, the assignee may be per- 
mitted to expend money in this way. I do 
not refer to trading; I cannot see that buy- 
ing and selling as a trader can come within 
the scope of the assignee's duty, but his of- 
fice being to sell and collect the assets, he 
may, by order of court, put the assets into a 
merchantable form, as by cutting timber, 
harvesting crops, and the like, and so of 
finishing unfinished goods, though not, per- 
haps, working up mere raw materials, un- 
less under very peculiar circumstances. I 
yield to the argument that the necessary de- 
lay must not be at the risk of the mort- 
gagee, and due order can be taken for his 
protection, by a deposit of money, or in some 
other way, if necessary. 

Temporary injunction ordered in the suit 
in the circuit court Reference of the peti- 
tion in the district court to ascertain what 
part of the goods can be sold at once; what 
part, if any, can be advantageously finished, 
and within what time, and at what expense; 
what part of the goods is covered by the 
mortgage, and the consideration and valid- 
ity of the mortgage. Leave given to all 
parties to apply to the court from time to 
time as they may be advised; and to the 
mortgagee to apply to have the proceeds of 
sales of goods embraced in his mortgage, 
paid over to him from time to time, on prop- 
er terms. 

[NOTE. At a subsequent hearing in the dis- 
trict court, on the petition of the mortgagee, 
several questions were passed upon touching 
the validity of the mortgage, and the amount 
of the property conveyed by it Case No. 323.] 
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Case M"o. 4,966. 

FOSTER v. The BRITISH OAK. 

[7 Leg. Int. 203.] 

District Court, E. D. New York. Dec. 20, 
1850. 

Carriers— Damage to Cargo— Measure of 
Damages. 

[The measure of damages for negligence caus- 
ing injury to cargo is the difference between 
the cost of the damaged goods and the proceeds 
received from the sale thereof.] 

[This was a libel by Foster against the 
bark British Oak for damage to cargo.] 

Plaintiff shipped on board the Sligo, in 
June, 1849, S,075 empty corn bags, to be de- 
livered at New York. He charges gross 
waste on the part of the master, both in 
the storage and transportation, and that in 
being discharged in New York the bags 
were wet, filthy and rotten, requiring imme- 
diate sale at auction. The owners of the 
vessel take issue only as to the extent of 
damages, and say they tendered $250, to- 
gether with costs. The libellants being dis- 
satisfied, went on with the suit 

It is clear, THE COURT said, that the 
master has been grossly negligent, and not 
only that, but the violation of contract was 
accompanied by indecent and aggravated 
misconduct, which can receive no counte- 
nance from the court; and there is no spe- 
cial claim to any abatement from actual 
damage. The cost was $708.55, from which 
deduct the proceeds at auction, $344.9S; the 
amount tendered, $250,— leaving $111.57; for 
which, with interest after date of sale, de- 
cree ordered. 
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FOSTER v. CALLAWAY COUNTY. 

[3 Dill. 200; i 1 Cent. Law J. 203.] 

Circuit Court, W. D. Missouri. 1S74.2 

Railway Atd Boxns — Charter Privilege op 

Receiving Subscriptions without a 

Vote op the People. 

1. The power conferred upon counties along 
the route of the Louisiana and Missouri River 
Railroad Company by the charter of that com- 
pany of Marcn 10, 1859, to subscribe for its 
stock without a vote of the people, was not tak- 
en away, as respects Callaway county, by the 
amendatory act of March 24, 1S6S [Laws Mo. 
18G8, p. 97]. 

[See note at end of case.] 

2. The provisions of the state constitution as 
to aid to railways, amendatory acts and titles 
to acts, discussed. 

[Cited in Merriwether v. Saline Co., Case No. 
9,485.] 

This is an action upon coupons attached to 
bonds issued by the defendant to the Louisi- 
ana and Missouri River Railroad Company, 



i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
2 [Affirmed in 93 U. S. 567.] 
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,or bearer, dated January 1, 1869. The an- 
swer denies the authority of the county court 
of Callaway county to issue the bonds, and 
this denial rests upon the grounds mentioned 
in the opinion of the court. The cause was 
submitted to the court upon the pleadings, 
an agreed statement of facts, and the record 
of the county court of Callaway county in re- 
lation to the issue of the bonds. The plain- 
tiff [Thomas J. Foster] is admitted to be the 
owner of the bonds for value, without notice. 
The defendant insists that the bonds were is- 
sued to the south branch of the Louisiana 
and Missouri River Railroad Company, un- 
der the act of March 24; 1868, and not under 
the act of March 10, 1S59, both of which are 
referred to in the opinion of the court; and 
the defendant further insists, as there was no 
vote of the people as required by the consti- 
tution of 1S65, and as no part of what is 
claimed to be the "main line" of the road is 
within the county of Callaway, that the 
bonds were issued without authority of law, 
and are void. It is admitted that the county 
has paid interest on the "bonds for 1870 and 
1871, and has also paid a small part of the 
principal. It is also admitted that no vote 
of the people of the county was had author- 
izing the subscription by the county court 
The bonds were made payable to the Louisi- 
ana and Missouri River Railroad Company or 
bearer, and contain the following recital: 
"This bond is issued by Callaway county by 
authority of an act of the general assembly 
of the state of Missouri, approved March 
10th, 1859, as amended by an act approved 
March 24th, 1868." 

J. D. Stevenson and Ewing & Smith, for 
plaintiff. 

O. Guitar, T. C. Reynolds, Lay & Belch, 
Jeff. Jones, and Boulware & Flood, for the 
county. 

PER CURIAM (DILLON, Circuit Judge, 
-and KREKEL, District Judge, concurring). 
On the 10th day of March, 1S59, the general * 
assembly of the state of Missouri passed an 
act authorizing the organization of a railroad 
company under the name of the Louisiana 
and Missouri River Railroad Company, with 
a capital stock of three million dollars, and 
granting it power to "mark out, locate, and 
construct a railroad from the city of Louisi- 
ana, in the county of Pike, by the way of 
Bowling Green, in said county, to some suit- 
able point on the North Missouri Railroad, in- 
tersecting said road between the southern 
limits of the town of Wellsville, in Montgom- 
ery county, and the northern limits of the 
town of Mexico, in Audrain county, thence to 
the Missouri river, at the most eligible point 
on the line the most suitable and advanta- 
geous as regards distance, grade, cost of 
road, and permanent value of same." 

In this act of incorporation power was giv- 
en "the county court of any county in which 
any part of the route of said railroad may be, 



to subscribe to the stock of said company, 
and to invest its funds in the stock of said 
company, and issue the bonds of such county 
to raise funds to pay the stock thus sub- 
scribed, and to take proper steps to protect 
the interests and credit of the county." No 
popular vote was required as a condition to 
the exercise of this power by the county 
courts. Before any subscription by Calla- 
way county to the stock of the company, a 
number of the surveys of the route of the 
road had, according to the agreed statement 
of facts, been made, some of them running 
through Callaway county and others through 
Boone and Howard, and not touching any 
part of Callaway county. On the 10tn day 
of January, 186S, the county court of Calla- 
way county appointed Thomas B. Hams 
"commissioner and agent of the county of 
Callaway to take stock in and subscribe to 
the capital stock of the Louisiana and Mis- 
souri River Railroad Company the sum of 
five hundred thousand dollars, being five 
thousand shares of one hundred dollars each, 
of said capital stock, said subscription to be 
paid by the issue of county bonds, * * * 
as may be required by said company during 
the progress of the construction of said rail- 
road from some point west or southwest of 
the North Missouri Railroad, on either the 
"Wellsville or Jefftown routes, as surveyed 
through said county through the city of Ful- 
ton (in said county), and by way of New 
Bloomfield (in said county), as near as prac- 
ticable to the Missouri river." This subscrip- 
tion of five hundred thousand dollars by the 
commissioner thus appointed by the county 
was made by him on the books of the compa- 
ny on the same day (January 16, 186S), as ap- 
pears by a recital on the records of the coun- 
ty. Three smaller subscriptions were after- 
wards made by the order of the county court 
to the stock of the Louisiana and Missouri 
River Railroad Company. The Louisiana 
and Missouri River Railroad Company, it is 
agreed, subsequently to the said 16th day of 
January, 1868, "located and built the road 
now operating, running from Louisiana, in 
Pike county, to Mexico, in Audrain county, 
and located and graded throughout, and par- 
tially completed, the road running from Mex- 
ico to Glasgow (in Howard county), on the 
Missouri river, and completed the road now 
running and operated from Mexico, in Au- 
drain county, by way of Fulton, in Callaway 
county, through Callaway county, to a point 
therein on the Missouri river opposite Jeffer- 
son City." 

The constitution of the state of Missouri 
in force at the time of the passage of the 
act of incorporation of the Louisiana and 
Missouri River Railroad Company, on the 
10th day of March, 1859, contained no provi- 
sion restraining the legislature from author- 
izing subscriptions to railroads in any man- 
ner it saw fit, but the present constitution, 
which went into effect on the 4th day of 
July, 1865, contains this provision: "The 
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general assembly shall not authorize any 
county, city or town to become a stockholder 
in. or to loan its credit to, any company, 
association, or corporation, unless two-thirds 
of the qualified voters of such county, city, 
or town, at a regular or special election to 
be held therein, shall consent thereto." 

In reference to laws in force at the time 
of the going into effect of the present con- 
stitution of the state, it has this provision: 
"All statute laws of the state now in force, 
not inconsistent with the constitution, shall 
continue in force until they shall expire by 
their own limitations, or be amended or re- 
pealed by the general assembly." 

In reference to the subject and title of 
laws, the present constitution has this pro- 
vision: "No law enacted by the general as- 
sembly shall relate to more than one sub- 
ject, and that shall be expressed in the title; 
but if any subject embraced in an act be 
not expressed in the title, such act shall be 
void only as to so much thereof as is not 
so expressed." 

A f urther provision of the constitution is: 
"No act shall be revised or re-enacted by 
mere reference to the title thereof, nor shall 
any act be amended by providing that desig- 
nated words thereof shall be struck out and 
others inserted in lieu thereof; but in every 
such case, the act revised or re-enacted, or 
the act or part of the act amended, shall be 
set forth and published at length, as if it 
were an original act." 

With these constitutional provisions in 
force, the legislature, on the 24th day of 
March, 1SGS (Laws ld6S, p. 97), which was 
after the subscription of §500,000 by the 
defendant, undertook to amend the original 
act of incorporation of the Louisiana and 
Missouri River Railroad Company, by in- 
creasing its capital stock, fixing the terminus 
of the road, authorizing the location and con- 
struction of a branch road, and granting 
power to carry into effect the provisions of 
the act It may be proper, although not 
strictly necessary, to notice here one ques- 
tion discussed by counsel and by the state 
supreme court in the Saline county case 
(State v. County Court Saline Co., 51 Mo. 
350), as to whether the act of March 24, 
186S, is an amendatory act; and as to this 
point, it seems to us only necessary to state 
that the amendment of 1868, aside from the 
title, repeats nearly the whole of the original 
charter, verbatim, embodying in it new pro- 
visions only, thus literally complying with 
the constitutional provision cited, requiring 
an amendment to be "set forth and publish- 
ed at length, as if it were an original act" 

Looking thus at the amendatory act, it 
cannot, as we think, be held that the legisla- 
ture undertook thereby to create by special 
act a new corporation, which, under the 
constitution (article 8, § 4), it was prohibited 
from doing. 

As to the constitutional provision requir- 
ing that an act shall not relate to more than 



one subject, and that expressed in its title, 
our opinion is that the mischief sought to 
be provided against was the passage of acts 
having no title at all, a false title, or mix- 
ing up matters incongruous and having no 
relation to each other. The whole of the 
amendatory act embraces but one subject 
when viewed with reference to the matter 
in hand, viz.: the building of a railroad, 
and this is sufficiently expressed in the title. 
With the question of the validity of the 
amendatory act, so far as it relates to coun- 
ties south of the Missouri river, we have no 
concern, and pass no opinion, having to deal 
here with Callaway county, on the north 
side of the river, and in which a part of the 
Louisiana and Missouri River Railroad 
might, by the original charter of March 10, 
1S59, be located and built. 

The question as to whether the legislature 
in 1S6S had authority to amend the charter 
of 1859 would seem to be settled by the 
constitutional provision above cited in re- 
spect to amending statute laws, as expound- 
ed hy the supreme court of Missouri in the 
case of State v. Cape Girardeau & S. L. 
R. Co., 48 Mo. 468, and the late case of 
State v. Greene Co., 54 Mo. 540. But we 
do not mean to be understood as holding 
that the power of amendment of charters 
would exist to the extent of confen-ing, by 
way of amendment, powers prohibited by 
the express provisions of the constitution of 
18G5. 

Callaway county is undoubtedly on the line 
of the railroad as contemplated in the origi- 
nal charter, and hence the county court had 
the right to subscribe, provided any part of 
the road was within it At the time of the 
county's subscribing the $500,000 stock under 
the original charter and prior to its amend- 
ment, some of the lines of the route of the 
railroad had, in fact, been run through 
Callaway county, as admitted by the agreed 
statement of facts. 

The order of subscription speaks of pay- 
ing out the bonds as the work of construction, 
progresses through the county. The su- 
preme court of Missouri has so repeatedly 
decided, under provisions such as those con- 
tained in the charter of the Louisiana and 
Missouri River Railroad, that the county 
courts had the right, unaffected by the con- 
stitution of 1865, to subscribe without sub- 
mitting the question to the people, that it is 
not necessary to dwell upon the point, or do 
more than to refer to the late case of Smith 
v. Clark Co., 54 Mo. 58, in which the former 
decisions are cited and affirmed; and to the- 
still more recent case of State v. Greene Co., 
54 Mo. 540. 

Another question discussed by counsel re- 
lates to the effect of the recital in the bonds, 
which were made payable to the "Louisiana 
and Missouri River Railroad Company," or 
bearer, that the same were issued in' con- 
formity to the act of the 10th day of March, 
1S59, and the amendatory act of March 24, 
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1S6S. Under our view, the amendatory act 
did not create a new corporation, and we 
are inclined to think that it did not take 
away the power of the county court to sub- 
scribe for the stock as conferred in the orig- 
inal charter of the company, and that it 
should not be held to do so as respects the 
bona fide holder of bonds which purported 
on their face to be issued under the authority 
of the charter. And this view finds a very 
strong support in the decisions of the su- 
preme court of the state affirming the pow- 
er of the counties along both the main line 
and branches, to subscribe for the stock un- 
der the provisions of charters antedating the 
present constitution, in the Macon, Sullivan 
and Greene county cases. 

As to the amendatory act calling the road 
running through Callaway county the 
"South Branch," after the main subscrip- 
tion had been made to the Louisiana and 
Missouri River Railroad to aid in building a 
road surveyed and afterwards built through 
Callaway county, this cannot affect the bona 
iide holders of the bonds. 

From the evidence and the original charter 
of 1859, it would appear that the road, as 
now built through Callaway county, was the 
main line, or, at least as much the main line 
as the line farther west, which does not touch 
Callaway county. The limitation in the 
charter of 1839 of the capital stock to three 
millions, scarcely sufficient to build a road 
of a hundred miles, the direction of the road 
from Louisiana by way of Bowling Green," 
crossing the North Missouri Railroad west of 
Wellsville and east of Mexico, thus narrow- 
ing down as it were the objective points, all 
indicate that the nearest place on the Mis- 
souri river was in the minds of the origi- 
nators of the road, as well as of the legis- 
lature when it passed the charter. 

We have adverted to the nature and effects 
of the amendatory act because these sub- 
jects have been largely discussed by counsel, 
and not because they are absolutely neces- 
sary" to reach a conclusion in the present case. 
We place our judgment on this ground: 
The plaintiff is a bona fide holder of the 
bonds issued by the county. These bonds re- 
cite that they are issued by virtue of the 
power conferred upon the county by the 
original charter of the company of March 10, 
1839, as amended by the act of March 24, 
1868. The act of March 10th, thus recited, 
did give the power, and that power is not 
taken away by the amendatory act of 1868, 
but according to the decisions of the supreme 
court of the state, above mentioned, remains 
unaffected by the provisions of the consti- 
tution of 1865, requiring a popular sanction 
to such subscriptions. All of the subscrip- 
tions were made to the "Louisiana and Mis- 
souri River Railroad Company," the original 
corporation, and not to the 'branch mentioned 
in the amendatory act 

As there was legislative power in the coun- 
' ty to make the subscription and to issue the 
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bonds, and as the county court has exercised 
this power and issued the bonds which have 
found their way into the hands of the plain- 
tiff, a bona fide holder for value, the deci- 
sions of the supreme court of the United 
States conclude the county from making the 
defense here attempted, and this whether the 
amendatory act be or be not void, and wheth- 
er the county was or was not authorized to 
transfer the subscription to what is called 
the "South Branch," or to apply the money 
raised by the sale of the bonds to the build- 
ing of that branch. 

It may be further remarked that the record 
of the county court shows that the proceeds 
of the bonds issued by the county were ap- 
plied to the building of a road substantially 
along the line to which the subscription was 
made on the 16th day of January, 1S6S; that 
the work progressed thereby and the bonds 
issued from time to time; that the minor 
changes in the line of the road were assented 
to by the county court; that the road passes 
through the entire body of the county, and is 
in full operation, and that two years interest 
and part of the principal of the bonds had 
been paid. Under these circumstances it 
seems to us that no one, familiar with the de- 
cisions of the supreme court of the United 
States upon the general question, and of the 
supreme court of Missouri to the effect that 
the power of the county court to subscribe 
without a vote of the people survived, un- 
affected by the constitution of 1863, can rea- 
sonably anticipate any but one result. 

The case, in the aspect in which it is 
viewed by the defendant's counsel, presents 
some new questions, and it is certainly one 
of great moment to the county, as it involves 
in its consequences a liability of over half a 
million of dollars. We are relieved of much 
of the weight of responsibility we would feel 
by the consideration that our judgment is 
not final, and that the record can so easily 
be put in a shape to present the merits of the 
case for the decision of the supreme court of 
the United States. In our opinion the plain- 
tiff is entitled to judgment 

Judgment accordingly. 

NOTE. In -the case of City of San Antonio 
v. Gould, 34 Tex. 49, it was held that the char- 
ter of a railroad company, which contained a 
provision that the city of San Antonio might 
subscribe to the capital stock of the road, and 
issue its bonds in payment of the same, was 
obnoxious to that provision of the Texas con- 
stitution (article 7, § 24) which provided that 
"every law enacted by the legislature shall em- 
brace but one object, and that shall be ex- 
pressed in the title." But the ruling is in di- 
rect conflict with City of San Antonio v. Lane, 
32 Tex. 405,— a suit upon the same securities, 
— where the reverse was held in a well-consider- 
ed opinion. And in order to reach the result 
arrived at, it was necessary to overrule not 
only City of San Antonio v. Lane, but also the 
still earlier case of City of San Antonio v. 
Jones, 2S Tex. 19, where the same securities 
were likewise sustained. 

[NOTE. On writ of error the judgment of 
the circuit court was affirmed by the supreme 



FOSTER (Case No. 4,970) 



[9 Fed. Cas. page 534] 



court, Mr. Justice Hunt delivering the opinion, 
in which it was held that upon any reasonable 
construction of the language of the statute it 
embraces Callaway, which was one of the pos- 
sible sites, and a site ultimately occupied in 
fact. Continuing, the learned justice remark- 
ed: "We are of the opinion, therefore, that the 
subscription actually made by the county of 
Callaway in January, 1868, was legal, and that 
the circumstance that the bonds were issued at 
a later date is an immaterial one. We are of 
the opinion, also, that the amendments of the 
charter, and the subsequent action by which 
the portion of road from Mexico through Cal- 
laway county, and under such amendments was 
made a branch road, and the portion from Mex- 
ico to Glasgow was called the 'main road,' and 
that the bonds were issued both under the act 
of 1808 and the act of 1859, if such were the 
fact, do not affect the case. The latter act is 
an amendment and continuation of the former, 
and refers to what was then termed a 'branch 
road.' " Mr. Justice Miller dissented. Calla- 
way Co. v. Foster, 93 U. S. 567.] 
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Case No. 4,968. 

FOSTER v. ELLIS et aL 

[5 Ben. 83.] i 

District Court, E. D. New York. March, 
1871. 

Contract for Building a Ship. 

A contract for building a ship, or supplying 
materials for her construction, is not a mari- 
time contract. 

[This was a libel in admiralty by Charles 
H. Foster against Jacob H. Ellis and others.] 

BENEDICT, District Judge. The decisions 
of the supreme court, in the cases of Peo- 
ple's Ferry Co. v. Beers, 20 How. [61 U. S.] 
400, and Roach v. Chapman, 22 How. [63 U. 
S.] 129, which hold that a contract for build- 
ing a ship, or supplying materials for her 
construction, is not a maritime contract, fur- 
nish the law of this case. These decisions 
are binding authorities, which must be ac- 
corded their full and legitimate effect by the 
courts below, and they make it my duty to 
dismiss the present libel, with costs. 
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Case No. 4,969. 

FOSTER v. GODDARD. 

[Cited in The Alexandria, Case No. 178. Af- 
firmed in Goddard v. Foster, 17 Wall (84 U. 
S.) 123. Nowhere reported; opinion not now 
accessible.] 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Case TTo. 4,970. 

FOSTER v. GODDARD. 

[1 Cliff. 158.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1858. 2 
Contracts — Construction — Accounting be- 
tween Traders — Expenses — Termination op 
Contract— Effect on Existing Business Re- 
lations. 

1. Under a written contract to pay one tenth 
of the net profits after deducting expenses "that 
may appertain to the goods themselves," the 
expenses of clerk-hire, advertising, and taxes 
were properly deducted from the gross amount 

[See note at end of case.] 

2. Under this contract the respondent, who 
had the exclusive control of the accounts of 
the business, refused to receive a sum less than 
he considered due from a debtor of the con- 
cern, after the claim was barred by the statute 
of limitations, declined to allow the complain- 
ant to receive his proportion of the sum of- 
fered, and withheld from him the means of ad- 
justing such proportion. Held, that respondent 
must account for complainant's proportion of 
the sum thus offered. 

3. Where, by the terms of a contract, the re- 
spondent had th** right of purchasing, selling, 
and chartering the vessels designed for the 
trade, at his option, the loss or profit to be 
charged or credited in the general account, 
held, that respondent should account to the 
complainant for the profits made by him on the 
sale of a vessel built expressly for the busi- 
ness, though never used in it, but sold for a 
large profit soon pfter being launched. 

4. When the agreement under which a ves- 
sel was employed expired two months before 
her return, and while she was at sea, held, that 
her value must be computed, in determining 
the respective shares of the parties to the 
agreement, at what she was worth at the time 
of arrival, and not at the date of the expira- 
tion of the agreement, such appearing to be the 
intention of the parties, and that the burden 
was on the party contracting to pay a certain 
proportion of the value, to show that she was 
worth less at the time of her arrival than she 
was actually sold for two months after. 

5. At the expiration of an agreement, by its 
own limitation, claims to a large amount aris- 
ing from transactions under the agreement 
were still outstanding and uncollected. The 
l'espondent, one of the parties to the agreement, 
claimed that the master, in making up the ac- 
count under it, should deduct the discount nec- 
essary to make the debts due equivalent to cash 
on the day the agreement expired, and that 
henceforth they were to be regarded as his 
property, and at his risk. Held, that the mas- 
ter properly declined to adopt this theory, and 
justly allowed the complainant his portion of 
the profits made after the agreement expired. 

This was a bill in equity praying for an ac- 
count of all the dealings between the parties, 
under two agreements, dated June 24, 1S43, 
and May 7, 1849, respectively. The first 
agreement was set forth in the bill as fol- 
lows:— 

"This memorandum of an agreement en- 
ta*ed into this 24th of June, 1843, by and be- 
tween William W. Goddard, on the one 
part, and George J. Foster, on the other part, 
witnesseth: That said Foster engages to pro- 
ceed at once in the ship Robin Hood direct 



i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Affirmed in 1 Black (66 U. S.) 506.] 
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to Valparaiso, and that be will there remain 
for the term of five years, and devote himself 
for the whole time exclusively to the man- 
agement of said Goddard's business, such 
as the sale and purchase of cargoes, collect- 
ing freight moneys, procuring return freights, 
eliciting orders for the purchase and ship- 
ment of goods for the coast, effecting the 
sale of vessels, when wished, and collecting 
and forwarding all the information that may 
be obtained respecting the trade. In fine, 
to transact any and all business that may be 
required of him by said Goddard, in strict 
accordance with his instructions, whose in- 
terest he is to care for and protect from 
frauds, impositions, false and unjust charges, 
and also extravagant expenditures of the 
shipmasters, to the best of his ability; he 
is also to give to each vessel the greatest 
possible despatch that may be consistent 
with the owner's interest In consideration 
of which, said Goddard engages that said 
Foster shall, at the expiration of five years, 
be entitled to one tenth of the net profits of 
his business in that trade, after deducting 
interest at the rate of six per cent, per an- 
num on the capital invested, and all costs 
and expenses of whatever name and nature 
that may be incurred, both at home and 
abroad, in sailing, victualling, manning, and 
keeping in repair the vessels employed, in- 
cluding all port charges, as also the actual 
expenses that may appertain to the goods 
themselves, including the cost of said Fos- 
ter's living, which is not to exceed six hun- 
dred dollars per annum. And, furthermore, 
said Goddard has the right of purchasing, 
selling, and chartering the vessels designed 
for the trade, at his option, the loss or profit 
attendant thereon to be charged or credited 
in the general account The vessels now 
designed for the trade are the ship Robin 
Hood and bark Roscius, and are valued, 
the Robin Hood, at ten thousand five hundred 
dollars, cash, at the^ completion of her last 
voyage; and the Roscius, at eight thousand 
dollars, cash, on the completion of her pres- 
ent voyage. It is also understood that said 
Foster's interest of one tenth is liable to the 
full extent for all the risks and casualties in 
the business attendant upon the goods and 
vessels. It is furthermore agreed that said 
Foster shall be entitled to a compensation 
of one thousand dollars per annum, in lieu 
of his share of the profits, should it fall short 
of that amount; it is understood, however, 
that this is not in addition to his share of 
the profits, and that the profits of the busi- 
ness are not to be abstracted until the ex- 
piration of the five years agreed upon. Said 
Foster is also hereby authorized to call to 
account and to displace any and all masters 
of vessels that may be sent out by said 
Goddard, and replace them with otha-s, 
should he find it expedient so to do. In 
witness whereof we have hereunto set our 
hands and seals." 
Under this agreement the complainant al- 



leged that he proceeded to Valparaiso, where 
he continued to reside during the time lim- 
ited therein, and well and truly performed 
all things in said agreement provided to 
be done by him. The general mode of con- 
ducting the business was by adventures and 
shipments of merchandise, procured at Bos- 
ton by defendant, and consigned to com- 
plainant, by whom the merchandise was 
sold, and the proceeds invested in other mer- 
chandise which was consigned to defendant, 
who sold the return cargoes; by whom, also, 
books and vouchers were kept showing the 
exact profit and loss on each adventure. At 
the time limited for the existence of said 
agreement there was due the complainant 
and in the hands of the respondent, as al- 
leged in the bill, a large sum, which, foi\the 
accommodation of the respondent was allow- 
ed to remain in his hands, without the ren- 
dition of any account The second agree- 
ment entered into between the parties was 
set forth as follows:— 

"This memorandum of an agreement en- 
tered into this 7th of May, 1S49, by and be- 
tween William W. Goddard, on the one part, 
and George J. Foster, both of Boston, on 
the other part witnesseth: That said Fos- 
ter engages to proceed at once to the west 
coast of South America, and that he will de- 
vote his whole time in those parts, as also 
in Mexico and California, exclusively to the 
management of all said Goddard's business 
in those countries, such as sale and purchase 
of merchandise and any other property, col- 
lecting freight moneys, procuring freights and 
consignments of goods, eliciting orders for 
the purchase and shipment of property, in- 
vesting money, drawing and negotiating bills 
of exchange, and forwarding all the informa- 
tion that can be obtained respecting the 
trade; in fine, to transact any and all busi- 
ness that may be required 'of him by said 
Goddard, in accordance with his instruc- 
tions and best interests, which he is also to 
care for and protect from impositions, unjust 
charges, and also extravagant expenditures 
of the shipmasters, to the best of his abil- 
ity. In consideration for which, said God- 
dard engages that said Foster shall on his 
return be entitled to one fourth part of the 
net profits of his business in that trade that 
he (said Foster) shall have conducted to 
completion, after deducting interest on the 
capital furnished by said Goddard, as also 
all costs and expenses of whatever nature 
that may be incurred both at home and 
abroad in prosecuting the business, includ- 
ing the expense of sailing and keeping in re- 
pair the vessels employed, together with the 
port charges, as also the cost of said Fos- 
ter's living, which is not to exceed one thou- 
sand dollars per annum; and, furthermore, 
said Goddard has the right of purchasing, 
chartering, freighting, and selling the ves- 
sels designed for the trade at his option, the 
profit or loss attendant thereon to be charged 
or credited in general account The vessels 
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now designed for the trade are the ships 
Crusader and Harriet Erving, which are to 
be charged in account, the former at the 
value that may be agreed upon between Wil- 
liam W. Goddard and Samuel Goddard, in 
settlement of their account; and the latter, 
at the cost of construction and equipment 
when new, abating nothing for the use of 
the ship for her present and first voyage. 
It is understood that said Foster is to leave 
in hands of said Goddard, bearing interest, 
what funds he may have,— less two thou- 
sand dollars, to be paid him before leaving 
this country,— and that neither the same nor 
any portion of his profits shall be abstracted 
until he shall see fit to withdraw from the 
present arrangement, which he is at liberty 
to do at any time, by giving said Goddard 
so much notice, that any voyage he may have 
commenced previous to receipt of such ad- 
vice shall receive the full benefit of all said 
Foster's services to its final accomplishment, 
and not otherwise. It is also understood, 
that said Goddard has the right to annul 
this agreement whenever he may choose to 
do so: and, furthermore, that said Foster 
is liable to the full extent of his interest 
and means for all the losses that may be 
made in this business, as also for all the 
risks and casualties attendant thereon. Said 
Foster is hereby authorized to call to ac- 
count, and to displace, any and all masters 
of vessels that may be sent out by said God- 
dard, and to replace them with others, 
should he find it expedient so to do." 

Under this second agreement the com- 
plainant proceeded to the west coast of South 
America, and there conducted the portion 
of the copartnership business provided for 
him to do, until the 31st of September, 1850, 
when he terminated the agreement in the 
manner therein provided. The business un- 
der this contract* was conducted in the man- 
ner similar to that under the first, the ac- 
counts and vouchers being in the hands of 
the respondent, who had been, by the com- 
plainant, repeatedly requested to effect an 
adjustment, and furnish the complainant an 
account of the profits of the business. The 
cause was referred to a master, to take an 
account of the dealings and transactions of 
the parties under the agreements, and to 
state balances. After the reference to the 
master, the complainant, by leave of court, 
filed an amendment to the bill, and the re- 
spondent filed his answer to the same. An 
order was also passed by the court, that the 
amendments to the pleadings should be sub- 
mitted to the master to whom the cause had 
been previously referred, to state the ac- 
counts with the same powers, and in as full 
and perfect a manner as if the amendment 
had been introduced prior to the first order 
of reference. 

The material portions of the master's re- 
port were as follows:— 

"The first disputed item is a claim made 
by the complainant to a share in the profits 



realized by the respondent upon a sale of 
the ship Valdivia. This was a new ship, 
built under a contract made by the respond- 
ent, and she was launched on the 15th of 
October, 1846, and was sold by the respond- 
ent to the United States government the 7th 
of December, 1846, at a profit The valid- 
ity of this claim depends upon the construc- 
tion to be given to the particular stipula- 
tions upon the subject in the first agree- 
ment She was never actually employed in 
the business of this, trade. On the other 
hand, there is evidence tending to prove 
that she was originally contracted for, built, 
and designed for this trade; that the re- 
spondent had engaged a part of her outward 
cargo; that these facts were communicated 
by him to the complainant; and that, un- 
der instructions from him, the complainant 
had procured a portion of her first return 
cargo. But she was sold before any cargo 
had been laden on board of her at Boston. 
It is contended by respondent, that com- 
plainant is only entitled to a share of th** 
profits of such vessels as were actually era- 
ployed in the trade, and not of those which 
might have been designed for the business, 
but not actually employed in it; that, al- 
though the respondent may have intended 
the Valdivia for this trade, yet he aban- 
doned that intention before carrying it into 
effect, and that the agreement of June 24, 
1843, did not restrict him from pursuing busi- 
ness on his private account The language 
of this contract is^ that the respondent may 
purchase, sell, or charter any vessel design- 
ed for this trade, and any profit or loss at- 
tendant upon such purchase, sale, or charter 
is to be credited or charged in the general 
account If the respondent purchased or 
sold any vessel designed for this trade, an 
interest was expressly given to the com- 
plainant in the results of that transaction. 
Whatever was designated for use and sale, 
and set apart, became a part of the common 
stock. That this language was here used in 
its natural and obvious sense will appear 
from a reference to the succeeding provision 
in the agreement, viz.:— 'The vessels now de- 
signed for the trade are the ship. Robin 
Hood and bark Roscius, and are valued, the 
Robin Hood at $10,500 cash, at the comple- 
tion of her last voyage, and the Roscius at 
$S,000 cash, on the completion of her pres- 
ent voyage.* At this time, the Roscius, so 
far from being actually employed in the 
joint business, was then absent upon a dif- 
ferent voyage. She was, however, agreed 
upon and designated for this trade, and ner 
value was fixed ufron the completion of her 
then present voyage. It seems to me, then*- 
fore, upon every view of this contract, that 
the construction for which the responde.it 
contends that the complainant had an in- 
terest only in the vessels actually employed 
cannot be maintained. 

"Crusader's second voyage.— Complainant 
claimed, in the next place, that he should be 



[9 Fed. Cas. page 537] 



(Case No. 4,970) FOSTER 



credited with a share of the profits of the 
Crusader's second voyage. His engagement 
was for the term of five years after his ar- 
rival in Valparaiso, which expired October 
3, 1S4S; he was to receive one tenth of the 
profits of the business for the same period, 
or the sum of §5,000, at his election. He in 
fact remained in Valparaiso until November 
30 or December 1, 1848, employed, as he 
claims, in the business of the respondent. 
The agreement was for a fixed and definite 
period, and it makes no provision for com« 
pensatoiy services rendered after its expira- 
tion. If the complainant rendered any serv- 
ices after October 3, 1S48, he did not render 
them under this agreement, for it expired 
by an express limitation at that date. It 
seems to me, therefore, that he cannot claim 
by virtue of this agreement an interest in- 
a voyage which was not completed until 
more than three months after October 3, 
184S, as compensation for any services ren- 
dered by him after that date. It was com- 
petent, however, for these parties to make 
an additional agreement covering a period 
not embraced within the original contract, 
and the evidence clearly shows that they 
have so done. It must be conceded that the 
respondent had no right to call upon the 
complainant, for his services for a single day 
beyond October 3, much less for a period 
of two months; neither is it very probable 
that the latter would have gratuitously ren- 
dered such services. Upon this point, I find, 
as matter of fact, that the respondent did 
request and did receive of the complainant 
the benefit of his services after October 3, 
1848, and particularly in reference to the 
second voyage of the Crusader, upon the 
agreement, if not express, yet clearly im- 
plied and well understood, that the latter 
was to share in the profits of this voyage. 
It was competent for the parties to make an 
additional agreement, and they have done 
so; but I cannot acquiesce in the suggestion 
of complainant's counsel, that it was com- 
petent for the parties subsequently to agree 
that a certain voyage begun before the 
agreement ended should be deemed to be 
within the original contract, which would 
not have been otherwise embraced in its 
terms,— thus giving to the contract a con- 
struction and effect which by law it would 
not have. 

"The amountto be credited forthe saleof the 
Charlotte.— The Charlotte was sold by the re- 
spondent, in February, 1S49, for the sum of 
$23,000. In the first account filed by him in 
this case, he credited the business with that 
sum, and charged commissions on that sum 
for effecting the sale. The respondentnow asks 
to reduce that credit to the sum of $16,000, 
which he alleges was the true value of the 
vessel on October 3, 1S48, and alleges that 
the complainant is only entitled to a credit 
of her value upon that day, when the agree- 
ment of 1S43 expired. On October 3, 1848, 
the Charlotte was upon her fourth voyage, 



havings left Valparaiso, September 9, and ar- 
riving in Boston, December 5, 1S48. In 
the accounts .filed by the respondent in this 
case, he has credited the complainant with 
a share (one tenth) of the profits of this 
voyage. 'It has thus -been treated by the 
respondent as embraced within the agree- 
ment, although the voyage did not terminate 
until December 5, 1S48. I can draw no oth- 
er inference, from the fact that the re- 
spondent himself has thus credited the prof- 
its of this voyage, than that, by common 
consent, this voyage was taken and agreed 
to be within the first agreement. On the 
3d of October the Charlotte was at sea, en- 
gaged in this voyage for the common bene- 
fit, and her service was not ended until De- 
cember. And therefore, until the comple- 
tion of that voyage thus prosecuted for the 
joint benefit, she was by the express terms 
of the agreement at the joint risk. From 
this consideration it seems to me clear that 
the period for her valuation must be deem- 
ed to have been postponed until the termina- 
tion of this voyage. The Charlotte arrived 
the 5th, and was probably discharged about 
the 20th, of December. According to the 
testimony the demand for California ves- 
sels began in December, 184S, and the wit- 
ness advertised one about the 10th of De- 
cember. The Charlotte was sold in Febru- 
ary, 1849. There is no evidence before me 
that her value on December 5th or 20th was 
not about the same as in the succeeding Feb- 
ruary. Respondent credited the amount re- 
ceived on the sale in February, and charged 
commissions thereon. I am of the opinion, 
therefore, that no sufficient reason has been 
shown for disregarding the credit originally 
given for .the sale of the Charlotte, and that 
this item must stand as originally credited 
in the first account filed by the respondent 

"New England Worsted Company's ac- 
count—The respondent in his account has 
charged the general account with a balance 
due from the New England Worsted Com- 
pany, under date February 2S, 1848, $2,- 
173.04. The complainant objects to this 
item, and claims that there should be de- 
ducted from it the sum of $1,789.89, which, 
as he avers, the New England Worsted Com- 
pany were willing to pay, and which the 
respondent was bound to receive. 

"The facts proved are as follows:— The 
company were charged, on the books of the 
respondent, with the sum of $2,173.04 on the 
balance of an account* due for wool; but the 
amount due was in dispute between them. . 
In 1S50 or 1851, the company tendered in pay- 
ment about $1,500, which he declined to re- 
ceive. Nothing further was done by either 
party, until January, 1S57, after the claim 
had been outlawed three years, when the 
company offered the sum of $1,789.S9, but 
the respondent refused to receive it, and also 
declined to permit the complainant to re- 
ceive his proportion of that sum. It is con- 
tended by the respondent that he had a right 
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to conduct his own business, in his own way, 
being responsible only for a want of good 
faith, and that he was neither bound to 
accept a sum less than what he believed to 
be due, nor to institute a suit to recover what 
he claimed; and that, if any loss has there- 
by occurred, it is properly chargeable to 
the business. The management of the busi- 
ness, including the collection of the accounts, 
was under his absolute control; and in con- 
ducting it he was responsible, I think, only 
for the exercise of good faith and ordinary 
diligence. He was not bound to accept a 
sum less than what he believed to be due; 
and if he had instituted a suit to recover the 
full amount, the complainant would undoubt- 
edly have been bound by the result. But 
was he at liberty to do neither? Moreover, 
in January, 1857, when the New England 
Worsted Company offered to pay the sum of 
§1,789.89, Goddard had no legal claim what- 
ever upon them; for he had already allowed 
his right to recover the original demand, or 
any sum, to be barred by the statute of 
limitations for three years. If under these 
circumstances he chose to decline the sum 
of $1,789.89, he voluntarily subjected himself 
to the loss; but he could not in good faith 
compel the complainant, against his expostu- 
lations, to share it with him. In my opin- 
ion, therefore, the sum of $1,789.89 should 
be deducted from the item in dispute. 

"Rent, taxes, clerk hire, &c — The respond- 
ent has charged in his account, under both 
agreements, certain items for store rent, 
taxes, clerk hire, and advertising, paid by 
him, as he claims, on account of the joint 
business, and which should be allowed. The 
complainant disputes these charges; and the 
first question is, whether they are to be con- 
sidered in ascertaining the complainant's 
share of the profits. How far these charges 
are maintainable under the first agreement, 
I have found to be a question of difficulty in 
view of the provision upon that subject By 
the terms of the contract the parties have, 
as it seems to me, expressly provided that, 
so far as the complainant's share is con- 
cerned, the profits are to be ascertained by 
deducting— 1st. The interest on the capital 
invested (not the interest and taxes). 2d. 
All costs and expenses of sailing, victualling, 
manning, 'or repairing the vessels employed, 
including port charges. 3d. The actual ex- 
penses that may appertain to the goods 
themselves. 4th. The cost of the complain- 
ant's living, not exceeding $600 per annum; 
# and that no expense which does not belong 
to one or the other of these clauses can be 
included. Under this view, I incline to the 
opinion and do report that the -charges for 
clerk hire, for taxes on the capital employed, 
and for advertising the business generally, 
ought not to be allowed. As to store rent, 
so far as the store was procured or occupied 
for the storage of the goods, the charge is 
proper, but beyond this it must be disal- 
lowed. 



"Third voyage of the Harriet Erving.— It is 
said hy the respondent that the sales of this 
cargo were not completed until long after 
January 1, 1851; that they were made by Al- 
sop & Co. after the complainant became a 
member of that firm; that one of its arti- 
cles was, that no partner should be interested 
in any other business; and that he as such 
partner received his share of the commissions 
upon these identical sales. It is argued that 
the complainant never had any interest in 
this voyage, or, if he had, that he forfeited 
the same, because he was entitled only to a 
share of the profits of such business as he 
should conduct to completion. These sug- 
gestions deserved, and I have endeavored to 
give them, the most careful consideration. 
The duties which the complainant was to per- 
form are stated in the agreement with con- 
siderable particularity. According to the ar- 
ranged course of business, the merchandise- 
shipped by the respondent to Valparaiso for 
sale was placed in the house of Alsop & Co., 
who made the sales upon a guaranty commis- 
sion, with the assistance and under the gen- 
eral control of the complainant, who acted 
under instructions from the respondent. It 
thus appears, that, while aiding in the sales 
of the outward cargoes formed a material, it 
by no means constituted the main part of the 
duties devolving upon the complainant under 
the agreement The evidence very fully 
shows that it was not the habit nor accord- 
ing to the intention of these parties to force 
immediate sales of the entire cargoes, either 
by auction or otherwise. So that, although 
the larger portion of each cargo was gener- 
ally disposed of within a few months— often a 
few days— after its arrival, yet in most, if not 
in all cases, some portion of it remained un- 
disposed of for one, two, or even three years. 
It must, therefore, have been perfectly well 
understood by them, that, whenever this 
agreement should be terminated, more or less 
would remain to be done in disposing of the 
outward cargoes. Respondent, in his letter 
of March IS, 1846, wrote thus: 'Do not, how- 
ever, suffer our goods to be forced upon peo- 
ple at a sacrifice. My object is to supply the 
market at the highest point, and deeply mor- 
tified should I be to learn that another had 
afterwards obtained better prices.' The busi- 
ness seems to have been conducted subse- 
quently in accordance with these instruc- 
tions. Whether the respondent, under any 
circumstances, after the termination of the 
agreement upon notice, could have required 
the complainant to remain in Valparaiso and 
devote himself, to the exclusion of all other 
business, for one, two, or more years, as the 
case might be, in disposing of the residue of 
cargoes, at such prices as the former might 
prescribe, upon pain of forfeiting all his in- 
terest in such cargoes, may admit of grave 
doubt. He might, perhaps, reasonably have 
required that he should have the benefit of 
the complainant's services in substantially 
disposing of any such residues, and that the 
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latter should- not engage in any other busi- 
ness which would conflict with his duty in 
this respect. Complainant was indeed bound 
to conduct to completion the business of this 
voyage,, by superintending the sale of the car- 
go; but, their relations having terminated in 
all other respects, it is difficult to perceive 
why that duty might not have been fully per- 
formed by him, in letter and spirit, although 
he had become, without the assent of the re- 
spondent, a member of the house of Alsop & 
Co., or of some other firm. What remained 
for him to do under this agreement was this: 
to aid and superintend Alsop & Co. in effect- 
ing sale of the residue of the cargo. What 
the i*espondent had a right to require was, 
that he should perform this service faithful- 
ly, and that he should enter into no engage- 
ments that would be inconsistent with its 
performance; and therefore it is, that I do 
not perceive why the circumstance of his 
joining a mercantile house, after the termina- 
tion of his agreement, although before the 
last cargo was entirely disposed of, would 
necessarily involve a violation of his agree- 
ment, or a forfeiture of his rights. If the re- 
spondent could have exacted more than this, 
it certainly was not practically necessary for 
the protection of his interest, and it is not 
strange that he should have waived it. That 
he did waive any such right, if it existed, is, 
I think, clearly proved. Upon the 13th of 
April, 1850, the third voyage of the Harriet 
Erving had been projected, and the respond- 
ent must have known then, as well as in 
June, July, and August, during which 
months the evidence shows much corre- 
spondence relating to this voyage, that, ac- 
cording to all former experience, some por- 
tion of her outward cargo would remain to 
be sold after December 31, 187*0. Knowing 
this, on the 13th of April, in reply to the 
complainant's letter of February 22, announ- 
cing his intention to terminate the agree- 
ment, January 1, 1851, and then to join the 
house of Alsop & £o., he not only assented 
to this course but warmly approved of it 
It was after this expression of assent that 
the voyage in question was undertaken, and 
that most of the services in reference to it 
were rendered. Let it be observed that un- 
der the agreement of 1849, then subsisting, 
the complainant could be called upon to 
transact no business of which he was not to 
share the profits. He was called upon by 
the respondent to transact this business, and 
he did it. I think that the cordial assent 
which the latter gave on April 13th to Fos- 
ter's joining the house of Alsop & Co., Jan- 
uary 1, 1851, fairly carried with it an as- 
sent that he might, after becoming a mem- 
ber of that firm, complete what would re- 
main to be done under this voyage. It is 
now too late for him to object, especially as, 
after giving that assent, he required and ac- 
cepted the services of the complainant as 
to this voyage,— services which he was not 
bound to render, and which the respondent 



Could not require, except upon agreement 
that he was to share in the profits. The ar T 
gument pressed against the complainant's 
right to share in the profits of the Harriet 
Erving applies as well to every preceding 
voyage, for the sales of none of them were 
completed, on January 1; 1851, when he join- 
ed the house of Alsop & Co. But the same 
answer applies to all: either, 1st, that, after 
the termination of the agreement by notice, 
the complainant was at liberty to engage in 
other business, provided that he, at the same 
time, faithfully performed what remained 
for hini to do in completing the sale of the 
residues of cargoes; or, 2d, if the agreement 
authorized the respondent to require of the 
complainant that he should abstain from all 
other business until the sales of all residues 
of cargoes were absolutely completed, yet 
that he waived this harsh and oppressive 
privilege, and consented to his joining the 
house of Alsop & Co. As to the suggestion 
that the complainant, after becoming a mem- 
ber of the firm of Alsop & Co., was not at 
liberty to engage in other business, that 
would seem to be a matter between him and 
his partners, rather than between him and 
the respondent; but a complete answer to- 
it, as well as a sufficient reasbn for the re- 
spondent's ready assent to the arrangement, 
are found in the previous connection that 
had existed between all 41iese parties in this 
business, and in the fact that, in effecting 
the best sales possible of this cargo, their in- 
terests were identical. 

"Mode of making up the accounts, &c— The 
respondent claims that the accounts are to be * 
made up as cash on the 3d of October, 1848, 
the day when the first agreement terminated, 
and on the 1st of April, 1850, or the 1st of 
January, 1851, according as it may be deter- 
mined upon which of said days the second 
contract terminated. Accordingly, to accom- 
plish this, in crediting the account with the 
outstanding claims due under the two con- 
tracts, but running to maturity, he proposes 
to deduct the amount of discount necessary 
to make them equivalent to cash on the 3d 
of October, 1S4S, and April 1, 1850, or January 
1, 1S51, as the case may be, and then to 
charge the amount with interest ever after- 
wards on such discount, as if the cash had 
actually been paid by him. No such discount- 
ing of the claims for cash actually occurred. 
In my opinion this is not the proper mode 
of making up the accounts, for two reasons. 
1st The contracts do not provide for this- 
mode of accounting and settlement, but, as 
it seems to me, contemplate the contrary. If 
the respondent may now make up the account 
on that theory, then certainly the complain- 
ant, on the days when these contracts sever- 
ally terminated, had the right to require that 
the former should assume the risk that all 
debts due to the concern, amounting as it i& 
said in the whole to over four hundred thou- 
sand dollars, would be paid, and he was then 
entitled to an absolute credit for these sums, 
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deducting the discount So that if every dol- 
lar had been lost or uncollectible, the com 
plainant would still have been credited with 
the full amount. The propositions cannot be 
dissevered. If the respondent may now as- 
sume that he took this risk, then certainly 
Foster could have required him to take it. 
But the written contrac ts, as well as the con- 
duct of the parties, contradict this view. 2d. 
In the second place, if the respondent had 
the right, or was bound to assume and to ] 
give credit to the concern for all outstanding | 
claims, as cash on the day when each con- 
tract terminated, and to settle on that basis, 
he did not do it, but refused so to do. He 
advanced no money, he discounted no credits. 
Having refused or neglected to come to an 
account, until all the claims had matured, 
and until the filing of this bill, I do not per- 
ceive upon what equitable or legal principle 
he can now assume that he has done what 
he refused to do, or be entitled to any such 
benefit as he now claims. The period to which 
the account must be made up under both con- 
tracts is the filing of the bill. 

"Kecapitulation.— The master finds and re- 
ports that under the original and amended 
bill the complainant is entitled to recover: 
1st The balance due him under the first and 
second agreements (exclusive of the second 
voyage of the Crusader and the third voyage 
of the Harriet Erving), as per item No. 1 
($4l,5S1.5G), §41,581.56. 2d. One tenth* of the 
profits of the second voyage of the Crusader, 
as per item No. 3 ($4,005.72), $4,005.72. 3d. 
One fourth of the profits of the third voyage 
. of the Harriet Erving, as per item No. 2 
($21,943.15), $21,943.15." 

To which the respondent alleged the fol- 
lowing exceptions:— 

"First exception.— For that the said master 
has not allowed to the said respondent, and 
has not permitted him to debit the business 
of this respondent carried on by him under 
the contract dated June 24, 1843, sundry sums 
of money paid by the said respondent in the 
regular and usual course of his said business, 
for clerk hire, taxes, and advertising, to wit, 
thirty-eight hundred and thirty-eight dollars 
and seventy-eight cents for clerk hire, seven- 
teen hundred and eleven dollars and ninety 
cents for taxes assessed upon the property 
employed in said business, and three hundred 
dollars paid for advertising his said business; 
the said sums amounting in the aggregate 
to fifty-eight hundred and fifty dollars and 
sixty-eight cents, all which were proper ex- 
penditures in the course of the said business. 

"Second exception.— For that the said mas- 
ter has erroneously charged this respondent 
with the sum of seventeen hundred and 
eighty-nine dollars and eighty-nine cents, the 
amount of a loss made in the prosecution of 
the business aforesaid, by a sale of goods to 
the New England Worsted Company, for 
which they have not paid, but refuse to pay. 

"Third exception.— For that the said master 
has allowed to the complainant, under the 



contract of June 24, 1843, one tenth of the 
profits made by this respondent in the con- 
struction and subsequent sale, of a vessel 
commonly called the Yaldivia, which vessel 
was not employed in, or put into, the business 
of this respondent, carried on under the con- 
tract aforesaid. 

"Fourth exception.— For that the said mas- 
ter, in taking an account of the business of 
this respondent to which the contract of June 
24, 1S43, refers, has fixed the value of a ves- 
sel called the Charlotte as it was at a period 
of time some six months subsequent to the ex- 
piration of the five years mentioned in the 
contract of June 24, 1843, whereas it should 
have been fixed at its value at the time of 
the expiration of said five years. 

"Fifth exception.— For that the sai'd mas- 
ter has allowed the complainant one tenth 
of the profits made by this respondent by 
the use and employment of a vessel called 
the Crusader, and its cargoes, during her 
second voyage, which was not sought to be 
recovered by the bill of the complainant as 
originally filed or as amended, and which 
was not and is not embraced by or in the 
contract of June 24, 1S43. 

"Sixth exception.— For that the master, in 
taking the accounts under the contract of 
June 24, 1843, did not ascertain the value of 
the assets which had been employed in the 
business to which the contract refers, at 
the expiration of the five years in the said 
contract mentioned, as should have been 
done in order to ascertain the profits in 
which the complainant under said contract 
was entitled to share, but, in taking the 
said accounts, erroneously allowed the com- 
plainant a portion of the profits made by 
the respondent in the prosecution of his 
business after the 3d of October, 1S4S, at 
which time the interest of the complainant 
in the business of the respondent altogether 
ceased. 

"Seventh exception.— For that the said 
master, in taking the said accounts, has al- 
lowed the complainant a portion of the in- 
terest received by the respondent for the use 
of the money of this respondent subsequent 
to the 3d of October, 1848. 

"Eighth exception.— For that the said mas- 
ter has allowed to the complainant, under 
the contract of the 7th of May, 1849, a por- 
tion of the profits made by the respondent in 
the prosecution of his business and trade 
connected with Valparaiso, which was trans- 
acted and carried on by this respondent after 
the relation established by said contract be- 
tween the complainant and the respondent 
had ceased, and the rights and interest of the 
complainant in the business of this respond- 
ent had altogether determined, which rights 
and interest did determine on or about the 
1st of April, 1S50, which business and trade 
were not conducted to completion by the 
said complainant, and which did not receive 
the full benefit of all the services of the com- 
plainant to its final accomplishment. 
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"Ninth exception.— For that the said mas- 
ter did not ascertain the profits made by the 
respondent in his Valparaiso trade, to which 
the contract of the 7th of Hay, 1849, refers, 
by ascertaining the value of the assets which 
had been employed in the trade, as it ex- : 
isted at the expiration of the time during | 
which the complainant had an interest in the 
business and trade of said respondent under 
the said contract, as the said master should 
have done. 

"Tenth exception.— For that the said mas- 
ter has allowed the complainant one fourth 
of the profits made by this respondent in the 
use and employment of a vessel called the 
Harriet Erving, and its cargoes, during her 
third voyage, which was not sought to be re- 
covered by the complainant in his original 
or amended bill, which vessel and cargoes, 
and the profits resulting therefrom during 
the said voyage, were not embraced in the 
contract of May 7, 1849, nor by any contract 
or agreement made by the respondent with 
the complainant, but were solely and exclu- 
sively at the profit and loss of the respond- 
ent. 

"Wherefore the said respondent doth ex- 
cept to the said master's report, and appeals 
therefrom to the judgment of the court" 

The argument was upon these exceptions. 

O. A. Welch, and E. D. .Sohier, for com- 
plainant. 

Watts and Peabody, for respondent. 

CLIFFORD, Circuit Justice. Ten excep- 
tions are filed by the respondent to the mas- 
ter's report, which will be considered in the 
order in which they were made. In the first" 
place, the respondent complains that he was 
not allowed by the master to debit the assets 
on hand, under the first contract, with the 
sums paid by him for clerk hire, taxes upon 
the property, and for advertising the busi- 
ness. Those expenses amount in the whole, 
as alleged by the respondent, to the sum of 
five thousand eight hundred and fifty dol- 
lars and sixty-eight cents, and it is insisted 
"by the respondent that the decision of the 
master on this point was incorrect Net 
profit was the basis prescribed by the con- 
tract, by which the amount of the complain- 
ant's compensation was to be ascertained. 
If there had been no net profit, then he would 
have been entitled to no compensation, ex- 
cept the six hundred dollars allowed for his 
support As a general rule, the term "net 
profits" may be defined to be the gain made 
by the merchant in buying and selling goods 
after paying all costs and charges for trans- 
acting the business, and such it is insisted 
by the respondent is the sense in which the 
words are used in this instrument By the 
terms of the contract, the complainant was 
entitled, at the expiration of five years, to 
one tenth of the net profits of the business in 
that trade, and by necessary implication the 
remaining nine tenths of the profits belonged 
to the respondent Were this the whole of 



the contract it would unquestionably follow, 
as iscontended bythe counselfor therespond- 
ent that each of the nine parts of the profits 
belonging to the respondent ought to be equal 
to the one tenth part allowed to the com- 
plainant On the part of the complainant it 
is insisted that the words "net profits," as 
used in this contract must be understood in 
a special sense, and that they mean the gain 
made in the business after the expenses there- 
in specially enumerated have been deducted. 
Suppose it to be so for the sake of the argu- 
ment, it still remains to ascertain whether 
the charges in question are not properly em- 
braced in the expenses appertaining to the 
goods themselves, which it is admitted are 
specially enumerated among those which are 
to be deducted. Unless clerk hire and ex- 
penses for advertising fall within that class 
of expenditures, it is difficult to see what 
terms short of the actual enumeration of 
those expenses could have been employed to 
accomplish that purpose. Expenses for clerk 
hire and advertising are as much incident 
to the transaction of mercantile business as 
those incurred for insurance, "freight," and 
storage, and the merchant might as reasona- 
bly calculate to procure goods without cost, 
as to expect to keep them on hand for sale 
without their being subject to taxation. In- 
terest on capital was, doubtless, enumerated, 
on account of the special character of the ar- 
rangement, to exclude the conclusion that 
might otherwise follow, that the capital for 
the business was to be furnished by the re- 
spondent without any such allowance, and 
the same remark applies also to the costs and 
expenses in victualling, manning, and sailing 
the vessels employed, and keeping them in 
repair. Necessary expenses of that sort 
would arise at home as well as abroad, and 
hence it was provided that all such expend- 
itures should be deducted from the gross pro- 
ceeds of the business, in order to ascertain 
the net profits, to diminishing the usual sig- 
nification of that term. For these' reasons 
the first exception to the master's report is 
sustained. 

Complaint is made, in the second place, by 
the respondent that the master has erro- 
neously charged the business with $1,7S9.S9, 
being the amount of a loss made in prosecut- 
ing the same, for which payment has not 
been made. Credit had been given to the 
debtors owing this sum to the amount of $2,- 
173.04 on the sale of a certain quantity of 
wool; but the amount actually due was in 
dispute. They tendered to the respondent, 
in 1850 or 1851, the sum of $1,500, which he 
declined to receive. Nothing further was 
done by either party until January, 1857, 
which was three years after the demand was 
barred by the statute of limitations. At thai: 
time the debtors offered to pay the sum char- 
ged by the master to the general account but 
the respondent refused to accept it, and also 
declined to allow the complainant to receive 
the proportion belonging to him, although 
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the complainant was present and requested 
permission so to do. Mere omission to col- 
lect, without more, would not render the re- 
spondent liable for a claim of this descrip- 
tion; but the claim in this case does not rest 
on that fact alone. He not only suffered the 
demand to he outlawed, but when the debt- 
ors voluntarily came forward after the lim- 
itation had taken effect, and offered to pay 
nearly the whole amount of the principal, 
he refused to receive it, and by virtue of his 
exclusive control over the accounts with- 
held from the complainant the means to ad- 
just the proportion belonging to him. Suf- 
fice it to say on this point, that I am of the 
opinion that the decision of the master was 
correct, and for the reasons that he assign- 
ed for his conclusion. Both of the preceding 
exceptions refer to the business transacted 
under the first agreement, and so does the 
third, which will now be considered. 

It is to the effect that the master has im- 
properly allowed to the complainant one 
tenth of the profits made -by the respondent 
in the construction and subsequent sale of 
the vessel called the Valdivia, which he al- 
leges was sold by him for his own benefit. 
By the terms of the contract, the respondent 
had the right of purchasing, selling, and char- 
tering the vessels designed for this trade, at 
his option; and it was expressly stipulated 
that the loss or profit attendant thereon 
should be charged or credited in the general 
account According to the report of the mas- 
ter, the allegation that this vessel was never 
employed in the business is technically cor- 
rect, but she was constructed under a con- 
tract made by the respondent, and was in 
fact built and designed for that purpose, and 
by the express words of the contract, the in- 
terest of the complainant to the full extent of 
his one tenth was made liable for all the risks 
and casualties in the business, whether at- 
tendant upon the goods or the vessels. As 
early as the 17th of March, 1846, and before 
the vessel was constructed, the respondent 
wrote to the complainant, informing him 
that he had made the contract for her con- 
struction, expressing the hope, at the same 
time, that she would make the outward pas- 
sage in sixty-five or seventy days. On the 
22d of August, 1S46, he wrote again, to the 
effect that one of the masters employed in 
the business was waiting for this vessel, ad- 
ding, in the same letter, that she would be 
despatched in November. His next letter is 
dated October 12, 1S4G, in which he informs 
the complainant that the vessel would be 
launched on the following day, saying, "She 
will be our next ship." In that letter he also 
informed the complainant that he had en- 
gaged a part of her outward cargo, and in a 
letter dated on the day following he instruct- 
ed the complainant not to sell anything to 
arrive by this vessel. During the period cov- 
ered by this correspondence, and before 
any intimation had been given by the re- 
spondent of any different arrangement, the 



complainant, on the faith of these letters, 
had procured a part of her return cargo. 
Another vessel, however, was sent in her 
stead, and on the loth of January, 1S47, the 
respondent wrote to the complainant to the 
effect that he expected the complainant 
would be surprised, and perhaps disappoint- 
ed, in seeing another vessel instead of the 
new ship, and admitting that he had been 
tempted to sell her for some $9,000 or $10,000 
advance above cost On these facts, and oth- 
ers which need not be reproduced, the master 
in this case found that the vessel in question 
was built and designed for this trade, within 
the meaning of the contract It appears to 
the court that the finding is correct, and for 
the reasons assigned by the master, which 
need not be repeated. Accordingly the ex- 
ception is overruled. 

In the first account filed by the respondent, 
he credited the business with the sum of 
$25,000 received by him, for the sale of the 
vessel called the Charlotte, and charged 
commissions on that sum for effecting the 
sale. That sale was made in February, 1849, 
as appears by the report of the master. Aft- 
erwards he asked to reduce that credit to 
$16,000, alleging that the last-named sum 
was the true value of the vessel, on the 3d of 
October, 1848, when the first agreement ex- 
pired. His request was denied by the mas- 
ter. To that refusal he objected, and insists 
in his fourth exception, that in taking the ac- 
count the master has fixed the value of the 
vessel at a period subsequent to the expira- 
tion of the five years mentioned in the 
contract, whereas it should have been fixed, 
as he contends, on the 3d of October, 
1848, when the five years, from the time 
of the arrival of the complainant in Valpa- 
raiso, expired. AVhen the agreement ex- 
pired, as is assumed by the respondent, this 
vessel was at sea upon her fourth return 
voyage; and it appears, by the report of 
the master, that she did not arrive in Bos- 
ton until the 5th of December, 1S48. She 
was not sold until the following February; 
but the master reports that there was no evi- 
dence before him that the value was not 
about the same at the time of her arrival as 
at the time of her sale. If any such differ- 
ence existed, as is supposed, it was certainly 
incumbent upon the respondent to prove it; 
and, in the absence of any such proof, it can- 
not be presumed that mere lapse of time had 
added anything to the value of the vessel. 
He gave the credit at the time of sale, and 
there is no evidence of any mistake or any 
sufficient reason offered why the correction 
should be made. On the contrary, it appears, 
from the report of the master, that he cred- 
ited one tenth of the profits of the voyage to 
the respondent although it did not terminate 
until two months after the agreement ex- 
pired. From these facts the master draws 
the inference, and I think justly, that these 
transactions were understood and agreed 
between the parties to be within the first 
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agreement For these reasons, as well as 
those assigned by the master, the fourth ex- 
ception is overruled. 

When the cause was first submitted to the 
master, he refused to allow the complainant 
for the profits made in the second voyage of 
the Crusader, for the reason that those prof- 
its were not claimed in the bill of complaint 
Subsequently, an amendment to the bill was 
introduced into the cause, by leave of the 
court, alleging in substance and effect, that 
the complainant rendered the same service 
in relation to that voyage as that rendered 
l>y him in relation to the preceding voyages, 
and that it was well understood and agreed 
between the parties that this voyage also 
should be deemed within the original agree- 
ment, and that the complainant should he-in- 
terested therein in the same manner, as if 
it had been completed within the five years. 
All these allegations were denied by the an- 
swer. In the fifth exception, the respond- 
ent complains that the master has allowed 
the complainant one tenth of the profits of 
this voyage, insisting, notwithstanding the 
amendment, that the claim is not embraced 
in the original or amended bill. Comment 
■upon the objection that the claim is. not em- 
braced in the amended bill is unnecessary, 
as the amendment was introduced into the 
cause for the very purpose of obviating that 
difficulty; and its language is as well suited 
to accomplish the purpose for which it was 
drawn as could well be chosen. Sunice it to 
say, that so much of the exception as alleges 
that the claim is not within the amended 
bill cannot be sustained. Upon the ques- 
tion of fact put in issue by the pleadings, 
as amended, the master finds that the re- 
spondent requested and received the serv- 
ices of the complainant after the expiration 
of the five years, and particularly in refer- 
ence to this voyage; and that the services 
were rendered by the complainant, with the 
understanding and agreement between the 
parties that he was to share in the profits. 
Such being the state of the facts, the master 
reported that, under the amended bill, the 
complainant was entitled to recover one 
tenth of the profits of this voyage. On an 
examination of the evidence, the finding of 
the master appears to be satisfactory, and 
accordingly the exception is overruled. 

It was also contended by the respondent, 
before the master, that the accounts, under 
the first agreement, should be made up as 
cash collected on the day the agreement ter- 
minated; and the refusal of the master to 
adopt that theory constitutes the foundation 
of the sixth exception. It is to the effect 
that the master, in taking the account, did 
not value the assets at the expiration of the 
live years, but allowed the complainant a 
portion of the profits after the agreement 
expired. Claims were still outstanding and 
uncollected at that time to a large amount; 
and the respondent proposed and insisted 
.that the master, in making up the accounts, 



should deduct the discount necessary to 
make the debts due equivalent to cash on 
the day the agreement expired, and calculate 
interest accordingly. In other words, he 
contended, and still insists, that the assets, 
so far as they consisted of unpaid balances, 
should be valued in the manner suggested 
as cash on hand; and that thenceforth they 
were to be regarded as his property, and at 
his risk. That theory the master declined 
to adopt, and, as it seems to me, for good 
reasons which need not be repeated. 

Upon the expiration of each contract cer- 
tain sums were due for goods already sold, 
and other goods belonging to the joint ac- 
count were remaining on hand, which were 
subsequently sold, and the proceeds of both 
these classes of goods were collected by the 
house of Alsop & Co. On these sums while 
they remained in their hands they allowed 
interest Remittances were not made by 
bills of exchange, but the proceeds of the 
outward adventure were invested in the pur- 
chase of return cargoes, and the remittances 
were made in that way. Interest paid by 
Alsop & Co., on the funds collected by them 
on the goods thus circumstanced, was char- 
ged by the master in the general account 
To that allowance the respondent objected; 
and it constitutes the essence of his com- 
plaint as set forth in his seventh exception. 
Those funds were clearly at the joint risk, 
until 4±iey were received by the respondent, 
and no reason is perceived why the com- 
plainant is not entitled to his share of the in- 
terest accruing on the same. It is clear, 
therefore, that the seventh exception cannot 
be sustained. 

Another position assumed by the respond- 
dent before the master was, that the second 
agreement terminated on the 1st of April, 
1850, when the complainant gave the notice 
of his intention to withdraw from the busi- 
ness. His letter giving the notice was dat- 
ed February 22, 1S50; but it was not re- 
ceived until the' 1st of April following. On 
the 13th of the same month the respondent 
replied, approving of the complainant's de- 
cision to join the house of Alsop & Co. at the ■ 
time mentioned in his letter, and promising 
to comply with the complainant's request for 
an account as speedily as possible. He made 
no objection to his withdrawal, or to .the 
time fixed for its accomplishment; and the 
case shows that the complainant remained 
and transacted the business as usual, up to 
the 31st of December, 1850, when he with- 
drew, and became a member of the house 
mentioned in his letter. On this state of 
facts, the master held that the relation be- 
tween them, under the second agreement, 
did not terminate before the period wn,en 
he joined that house. To that finding the 
respondent objected, and it constitutes the 
foundation of the eighth exception. It ap- 
pears to the court that the finding of the 
master was correct; and the exception is ac- 
cordingly overruled. 
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All that need be said concerning the ninth 
exception is, that it presents the same ques- 
tion, as to the mode of stating the account 
under the second agreement, as the one in- 
volved in the sixth exception, touching the 
same subject under the first agreement, and 
must be overruled for the same reasons. 

More difficulty arises in disposing of the 
tenth exception, which is the only one that 
remains to be considered. It alleges in ef- 
fect that the master has allowed the com- 
plainant one fourth of the profits of the third 
voyage of the Harriet Brving, which, it is in- 
sisted, are not claimed in the bill or the 
amendments to the same, and that the voy- 
age was not the subject of any agreement 
between the parties. Some reference to the 
pleadings, so far as respects the second 
agreement, becomes necessary, in order that 
the precise nature of the question presented 
may be clearly understood. As contended 
by the respondent, the bill sets up the con- 
tract, alleges that the complainant entered 
upon and conducted the business until De- 
cember 31, 1S50, when the agreement was 
terminated, by the complainant's giving due 
notice to the respondent in the manner pro- 
vided in the contract. In the answer, the 
agreement is admitted; but the respondent 
denies that it constituted a partnership, as 
alleged in the bill. He also admits the com- 
plainant's right to withdraw on giving the 
required notice, and avers that the -notice 
given was received by him on the 1st of 
April, 1850, and that he acknowledged its re- 
ceipt, and expressed his satisfaction with 
the same. No additional agreement was 
' made in respect to this voyage; and if the 
complainant is entitled to recover this claim 
at all, he must do so under the pleadings 
as stated, and the written agreement set up 
in this part of the bill of complaint This 
vessel sailed from Boston, on her outward 
voyage for Valparaiso, on the 21st of August, 
' 1850, more than four months after the notice 
had been received by the respondent. She 
arrived out on the Sth of December, 1850, 
and sailed thence for Coquimbo on the 27th 
* of the same month. On the 4th of January, 
1851, she sailed for Talcahuano, and after- 
wards, during the same month, for Boston, 
where she arrived on the 7th of April, 1851. 
By the terms of the second contract, under 
which this claim arises, the complainant was 
entitled to have one fourth part of the net 
profits of the respondent's business in that 
trade, which he should have conducted to 
completion. He was at liberty to withdraw 
at any time, by giving to the respondent so 
much notice, that any voyage he had com- 
menced prior thereto should receive the full 
benefit of the complainant's services to its 
final accomplishment, and not otherwise. 
This voyage had not been commenced when 
the notice was given, nor until more than 
four months after the respondent received 
it, and had signified to the complainant his 
satisfaction at learning the decision to which 
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he had come. At the time the vessel sailed 
on her outward voyage, both parties under- 
stood that the complainant had complied 
with the terms of the agreement in giving 
the notice, and that he was under no obli- 
gations arising out of its terms and condi- 
tions to transact this business. Beyond ques- 
tion, the reply of the respondent must be 
understood as an assent to the sufficiency 
of the notice; and if so, then both parties 
knew, or ought to have known, that their 
relations under the second agreement would 
terminate at the time therein specified. That 
the complainant so understood it is manifest, 
not only from the terms of the letter in 
which he gave the notice, but from his subse- 
quent conduct in joining the house of Alsop 
& Co. at the time therein designated. It 
is admitted that the complainant joined the 
house of Aslop & Co., on the 1st of January, 
1851, agreeably to his intention, as expressed 
in the letter giving the notice, and that he did 
not go to Coquimbo in this vessel, on the 27th 
of December. 1850. Another fact is also ad- 
mitted, of some importance in this investiga- 
tion, and that is, that the business after the 
1st of January* 1851, was transacted by the 
house of Alsop & Co., and that the new agent 
of the respondent reached Valparaiso on or 
about the 1st of November, 1851. As before 
stated, this vessel arrived at Valparaiso on 
the Sth of December, 1S50. Net sales of the 
voyage amount in the whole to the sum of 
$205,020.74, as appears by the record. All 
of the sales were made by the house of Alsop 
& Co., who regularly rendered an account of 
the same to the respondent, for which they 
charged two per cent for guaranty, and four 
and one half per cent, for commissions on 
sales. Sale of the cargo commenced on the 
31st day of December, 1850, as appears by 
the account of sales, and was continued at 
different periods down to June 30, 1S53. On 
each and all of these sales they charged the 
six and one half per cent commissions, 
amounting to the sum of §9,730.20. During 
the whole of the period through which the 
sales were continued the complainant was a 
member of that mercantile house, and as 
such, of course, received his share of those 
commissions. Whenever he assisted in the 
business, as appears to the court from the 
evidence, he acted in virtue of the new rela- 
tions he had contracted, and not under the 
agreement with the respondent, which he 
had previously terminated by the notice. 
But it is insisted by the complainant that the 
parties understood their relations otherwise, 
and that there is evidence in the case suffi- 
cient to warrant the conclusion that they 
had agreed that this voyage should be set- 
tled and adjusted within the principles of 
the written agreement Suppose it were so, 
it is not perceived that it would benefit the 
"complainant in this suit, as the difficulty 
would still remain in all its force, that there 
is no proper allegation in the bill, or in either 
of the amendments, to support any such new- 
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agreement. After a careful examination of 
all the correspondence, I am of the opinion 
that it does not sustain that view of the 
case. On the contrary, it appears to me that 
both parties well understood that their rela- 
tions, under the written agreement, so far 
as respects this voyage, had ceased. Fot 
these reasons, the tenth exception is sustain- 
ed, and the accounts must he adjusted so as 
to conform to the opinion of the court. 
When that is done, the complainant will be 
entitled to a decree in his favor. Should 
any dispute arise in making the adjustment, 
the cause must he recommitted to the mas- 
ter, to make the necessary corrections. 

[NOTE. Cross appeals were taken from this 
decree to the supreme court, and the decree of 
the circuit court was duly affirmed, Mr. Justice 
Swayne delivering the opinion. The charges 
for taxes, clerk hire, and advertising, under the 
clause, "actual expenses that may appertain to 
the goods themselves," were held to be legiti- 
mate, the learned justice remarking: "It was 
certainly* not the intention of the parties that 
the defendant should make a donation by an ex- 
penditure in the business. The computation 
should be made as if he were engaged in no 
other business. The items in question are as 
much a part of *the actual expenses,' apper- 
taining 'to the goods themselves,' as storage, 
commission, or insurance. They rest on the 
same foundation, and the same language in the 
contract which affords a warrant for including 
the latter applies with equal force to the for- 
mer." Foster v. Goddard, 1 Black (60 U. S.) 
50G.3 

Case No. 4,971. 

FOSTER v. HACEXEY et al. 

[2 N. B. K. 406 (Quarto, 131); i 2 Am. Law 
T. Rep. Bankr. 8; 1 Chi. Leg. News, 137.] 

Circuit Court, W. D. Michigan* Jan. 1869. 

Baxkuuptcy— Fraudulent Preferences— Suit 

to Recover Assets. 
A. being insolvent, sold and transferred to a 
creditor, with knowledge of the fact, all his 
real and personal property. Held, that the sale 
was in fraud of the act, and the assignee could 
maintain an action of trover to recover the 
value of the personal property. 
[Cited in Wilson v. Brinkman, Case No. 17,- 
794; Graham v. Stark, Id. 5,670; Re Ran- 
dall, Id. 11,551; Re Wells, Id. 17,388; Re 
Dole, Id. 3.965; Singer v. Sloan, Id. 12,S99; 
Strain v. Gourdin, Id. 13,521.] 

Alexander Blake was a lumoerman, pos- 
sessed of real and personal property valued 
at about one hundred ana thirty thousand 
dollars, and owing about one hundred and 
forty thousand dollars. Nearly or quite one- 
half of his indebtedness was to the defend- 
ants, Hackley & Sons, of Muskegon. On the 
25th of May last, Blake transferred all his 
personal and real estate to Hackley & Sons, 
in payment of his indebtedness to them. 
About the 1st of June, some of Blake's 
creditors filed a petition in bankruptcy, to 
have Blake declared a bankrupt, in pursu- 
ance of which the district judge of this dis- 
trict adjudicated Blake a bankrupt, and 
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Wilder D. Foster was appointed assignee. 
The suit which has just been tried was 
brought by Foster, as assignee, to recover 
from Hackley & Sons, a portion of the per- 
sonal property so transferred to defendants 
by Blake, seeking to recover some forty or 
fifty thousand dollars— the damage being 
laid at the last named sum. Under the 
rulings of Judge WITHEY, and his instruc- 
tions to the jiuy, the plaintiff obtained a 
verdict of fifteen thousand five hundred and 
seven dollars and eleven cents. The re- 
quests made by counsel on both sides for 
instructions to the jury, embraced some 
forty points, all of which were fully covered 
by the judge, in the comprehensive charge 
given to the jury. 

John W. Champlin. George Gray, and 
John T. Holmes, for plaintiff. 

E. S. Eggleston, Emory A. Storrs, and D. 
Darwin Hughes, for defendants. 

WITHEY, District Judge (charging jury). 
Gentlemen of the Jury: Since the com- 
mencement of this trial, on the morning 
of the 15th of December, ten days have 
been consumed by the introduction of evi- 
dence—one entire day in arguments to the 
court upon the construction of section thirty- 
five of the bankrupt act, on the question of 
the admissibility of testimony, and three 
days have been occupied by counsel in sum- 
ming up the case. This is the twenty-third 
day since the commencement of the trial; 
of this time you have sat fourteen days to 
hear the evidence and arguments of counsel, 
You have evinced throughout tne trial the 
utmost attention, and although there has 
been a large amount of testimony intro- 
duced, t can but hope you are so well pos- 
sessed of the case, as to enable you to ar- 
rive at a satisfactory result to yourselves 
as well as to* the parties concerned in your 
verdict The cause is one of no common 
importance or magnitude— considering the 
amount and legal questions involved in the 
issue. It is your duty as well as mine to 
give to the case an unbiased and unpreju- 
diced judgment. We are to know np party 
in the cause, to have no prejudices, but 
arrive at conclusions, solely from the law 
and testimony of the case, aided as we may 
be in so doing by the very able and ex- 
haustive argument of the learned counsel. 
It is the duty of the court to instruct you 
in the law of the case, and it is your duty 
to take thQ, law as the court shall declare 
It to be. In no other way can the rights of 
parties be protected. Should either party 
be dissatisfied with any ruling the court 
makes, his remedy lies in a court possessing 
power to review the decisions of this tri- 
bunal. But there is no way of reviewing 
your conclusions of law otherwise than by 
setting aside the verdict, as being contrary 
to the Instructions of the court, and award- 
ing a new trial. Such a calamity, I trust, 
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will not fall upon the parties, the counsel, 
or the court, in this case. It belongs to you, 
gentlemen, to determine what the evidence 
proves and establishes. You are sole judges 
of the facts; but you are to consider only 
such testimony as has been admitted into 
the case. You are to know nothing of any 
facts bearing on the issue, except those 
which have been introduced in evidence. 
The entire testimony is to be weighed and 
considered by you, under and in accordance 
with the rule of law and the instruction 
which the court shall give to you. 

To the evidence and the law of the case, 
thus placed before you, you shall apply such 
tests in reaching conclusions as your ex- 
perience and intelligence shall enable you. 
The court will endeavor to avoid an argu- 
ment of the facts. No further considera- 
„ tion of them is designed than shall be suffi- 
cient to illustrate aDd instruct as to the law 
which is to govern your deliberations. The 
plaintiff brings this action of trover, to re- 
cover damages which he alleges to have sus- 
tained by reason of certain personal proper- 
ty he claims to have owned at or before the 
commencement of this suit, having been by 
defendants appropriated to their use. The 
damages which the plaintiff is entitled to 
recover, if he is successful in this suit, is the 
value of the property owned by him as as 
signee and shown to have been converted 
hy defendants, at the time of such conver- 
sion, with interest The defendants, by 
their plea of the general issue, deny property 
in the plaintiff, and deny the conversion. 
The questions, therefore, which ultimately 
will be reached and constitute the result of 
all your enquiries, are, whether Foster, as 
assignee of the estate and effects of Blake, 
a bankrupt, was owner of any property de- 
scribed in the declaration, and what proper- 
ty; next, whether defendants appropriated 
or converted any and what of this property; 
and finally, the value. 

In reaching these questions, several other 
questions of the first importance are to be 
settled in part by the court, and in part by 
the jury. At the outset, then, we find that 
Blake was possessed of a large amount of 
property, both real and personal. It has 
been valued at about one hundred and thir- 
ty thousand dollars; the defendants value 
it at much less. At the same time he was 
owing in the neighborhood of one hundred 
and forty thousand dollars, considerable of 
it due and about to come due, and he with- 
out money to meet even a small portion of 
such indebtedness. Blake realized his em- 
barrassed condition, and impressed by the 
effects a falling market for lumber must 
have on his ability, he sought Charles H. 
Hackley, one of the defendants, and stated 
his inability to go on in his business, and that 
he should be obliged to make an assignment. 
He was advised by Hackley not to do this, 
but to make an absolute sale of his property. 
Blake acceded to this, and conveyed, by bills 



of sale and deeds, what Blake says was in- 
tended to cover all his personal and real 
estate — except lands mortgaged to Foster to 
secure him against endorsements for Blake. 
This was May 25th, 1868. At the time of this 
transfer defendants were creditors of Blake 
to a large amount, claimed by defendants 
to have been some seventy thousand dollars, 
and the sale by Blake to them was designed 
to prefer and pay defendants. A valuation 
was fixed on the property, which nearly or 
quite absorbed it in paying Blake's debt to 
defendants. The value fixed between the 
parties on Blake's interest in the logs and 
lumber was sufficient to reduce Blake's debt 
to defendants to some sixteen thousand dol- 
lar's; and the stock of goods and other per- 
sonal property, with the land, was designed 
to cover this balance, and enable defend- 
ants to pay two or more thousand dollars, 
part of which Blake wanted paid to certain 
home creditors; the residue of about one 
thousand dollars Blake was to receive, of 
which seven hundred and fifty, defendants 
paid to him. June 2d a petition was filed to 
have Blake declared a bankrupt. 

Without intending to be at all minute in 
the statement of the transactions involved 
in the sale and transfer, but only in a 
cursory and general way giving the principal 
features, as a basis for instructions upon cer- 
tain of the questions of law that have been 
urged, we will now proceed to state those 
questions and give you instructions. The 
arguments of learned counsel have been 
characterized by great clearness and direct- 
ness, which no one more appreciates and ap- 
probates than a judge on the bench. These 
arguments, as forensic discussions, have not 
only been marked by great learning and 
ability upon the whole case, but exhaustive. 
The questions which have been discussed 
and require our ruling arise under a law 
which has been but a brief period in ex- 
istence, and have not, as far as I am ad- 
vised, been decided; so that for the most 
part the court must look to the statute alone 
for its construction. This I have done with 
that consideration and care which the mag- 
nitude of the case and the importance of 
the questions have demanded. The design 
of the bankrupt act [14 Stat. 517] is to relieve 
an insolvent debtor from his debts; and, in 
justice to creditors who are compelled to re- 
ceive less than the debtor owes them in full 
satisfaction, the law also designs to give 
them, pro rata, all the estate and property 
of the debtor, not exempt to him. To this 
end congress has intended, as I understand 
the statute, to prevent preferences by the 
debtor for four months, and transfers for 
six months before the commencement of pro- 
ceedings in bankruptcy, so far as reasonably 
may be, and not unjustly interfere with the 
business relations and dealings of men. 

The first question is, whether there can be 
a recovery in this suit under any other than 
section 14 of the bankrupt act, and if not, 
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it is claimed that a recovery can only be 
had by showing that the bill of sale of May 
25th was made to defraud creditors, and 
void by virtue of the statutes of Michigan 
against fraudulent conveyances. In this 
connection it is claimed also, that even 
though the transfers made May 25, and 
about that time, by Blake to defendants, to 
give a preference to them, was void by sec- 
tion 35, yet there exists no right of action 
.at law in the assignee of the bankrupt, to re- 
cover the property so transferred, or its 
value; but that a recovery can only be had 
by a proceeding in a court of bankruptcy of 
a summary character. I have embraced in 
the claims now stated what covers several 
requests of defendants' counsel for instruc- 
tion, because the view which I take enables 
me to best dispose of them together, in con- 
nection with my construction of section 14. 
The court is of opinion, and instructs the 
jury, that section 14 gives to the assignee 
in bankruptcy the right to bring this suit, 
as well as to recover, where the proofs es- 
tablish a transfer made to defraud creditors 
within the state statute against fraudulent 
conveyances — otherwise known as the "Stat- 
ute of Frauds"— as also to recover property, or 
its value, which by section 35 or 39 has been 
transferred in fraud of the bankrupt act. 
Section 14 provides that all the estate and 
■effects of the bankrupt shall pass to the as- 
signee in bankruptcy, and that the deed of 
transfer to the assignee shall relate back to 
the commencement of the proceedings in 
bankruptcy, and that he may su*e for and re- 
cover all said estate, and such as has been 
conveyed in fraud of creditors. Now, al- 
though, at the commencement of the bank- 
ruptcy proceedings against Blake, the bank- 
rupt's property was held by one who claimed 
It by transfer— still, if it be shown that such 
transfer is void by virtue of section 35 or 
39 not by section 14; it follows that the bank- 
rupt did own such property at the time when 
bankruptcy proceedings were commenced, 
and therefore the title to such property vest- 
ed in the assignee under the deed of assign- 
ment, by virtue of section 14; and as this 
section expressly gives a right of action to 
the assignee to sue for and recover ail the 
estate of the bankrupt, owned by him at the 
time of filing" the petition in bankruptcy, 
It follows, logically and certainly, that the 
assignee is not confined to summary pro- 
ceedings in a court of bankruptcy, though he 
may resort to that mode of enforcing 
"his claims to recover property or its value, 
the sale or transfer of which is made void 
by sections 35 and 39, but may sue at law 
if he so elect It becomes unnecessary, un- 
der this view, to determine whether, outside 
of section 14, the assignee could maintain 
an action at law by virtue of sections 35 and 
39, when viewed with reference to the right 
to sue declared by section two; though I 
incline to the view, that under those sec- 
tions the action could be maintained. 



The plaintiff claims the right of recovery 
under the evidence, substantially upon two 
distinct grounds: First That the transfers 
by Blake to defendants in May are void, un- 
der the statute of frauds, as fraudulent con- 
veyances. Second. That those transfers are 
void, as a fraud on the provisions of the 
bankrupt act The defendants insist that 
these grounds for recovery are in law but one 
ground, and that the proofs must, under ei- 
ther claim, satisfy you that the transfer, if 
•fraudulent at all, is so by the statute against 
fraudulent conveyances; that the thirty-fifth 
and thirty-ninth sections of the bankrupt act 
mean and refer to such transfers as by the 
statute of Elizabeth are void, and to no other. 
In other words, that those transfers* having 
been made by way of giving a perference by 
Blake to his creditors, the defendants, they 
are only void when it is shown that the design 
was to hinder, delay, or defeat other credit- 
ors, and not a mere preference in good 'faith 
of a bona fide indebtedness. The question is 
an important one; the views of the learned 
counsel are radically at variance as to tha 
law. It becomes necessary in this connection 
to examine the thirty-fifth section of the 
bankrupt law, under which, as well as under 
section 39, the plaintiff claims the transfers in 
May last by Blake to defendants are void. 

The section now under consideration, so 
far as affects the questions presented in this 
case, provides: First "If any person, being 
insolvent, shall, within four months before 
the filing of the petition in bankruptcy, with a 
view to give a preference to a creditor, make 
any payment or transfer of any part of his 
property, and the person who receives such 
payment or transfer has reasonable cause to 
believe that such person is insolvent, and that 
such payment or transfer is made in fraud of 
the provisions of the bankrupt act, the same 
shall be void, and the assignee may recover 
the property or the value of it from the peison 
receiving it" Second. "If any person being in- 
solvent shall, within six months before the fil- 
ing of the petition in bankruptcy, make any 
transfer of any part of his property to any per- 
son who then has reasonable cause to believe 
him to be insolvent, and that such payment or 
transfer is made with a view to prevent his 
property from coming to his assignee in 
bankruptcy, or to prevent the same from be- 
ing distributed under this act, or to defeat 
the object wf. or in any way impair, hinder, 
impede, or delay the operation and effect of, 
or evade any of the provisions of this act, 
the transfer shall be void, and the assignee 
may recover the property or the value there- 
of, as assets of the bankrupt" The first pro- 
vision is designed to defeat a preference to a 
creditor, while the second is designed to de- 
feat any transfer of property. To defeat ei- 
ther the preference or transfer, it must ap- 
pear that the act done was a violation of the 
provisions of the bankrupt law. What is it 
that renders a transfer void, under this sec- 
tion? First, the .debtor making the transfer 
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must bo insolvent; second, if the transfer 
gives a preference, it must have been made 
with a view to give preference to the cred- 
itor; third, in any event the person receiving 
the transfer must, at the time, have reasona- 
ble cause to believe the person making the 
transfer to be insolvent; and, fourth, must 
also have reasonable cause to believe that 
such transfer was in fraud of the provisions 
of the bankrupt act You will notice that if 
the object was not to give a preference to a 
creditor, then the question whether a pref- 
erence was intended is rendered wholly im- 
material. That Blake was, in May, insolvent, 
is not denied; and that he made the transfer 
to the defendants, with a view to give a 
preference, is also admitted; thus two ques- 
tions are disposed of, and but two remain for 
you to pass upon, so far as this section is in- 
volved, both of which must be found, from 
the evidence, to establish fraud on the pro- 
visions of the act 

The first, whether defendants had reasona- 
ble cause to believe Blake insolvent, is pure- 
ly a question of fact If you find that Hack- 
ley had good reason to believe that Blake was 
unable to pay his debts as they became due, 
and for that reason his business must be 
broken up or stopped, then defendants had 
i-easonablo cause to believe Blake insolvent 

The other question: Did Hackley have rea- 
sonable cause to believe that the transfer in 
May was in fraud of the provisions of the 
act? Neither question involves the inquiry 
whether defendants knew, but whether they 
had reasonable cause to believe. To aid you 
in forming a conclusion, you are instructed 
that the law conclusively presumes defend- 
ants knew the provisions of the bankrupt act 
at the time of the transaction in May. You 
are instructed, also, that it is entirely imma- 
terial whether defendant, Charles H. Hack- 
ley, who carried on the negotiations for the 
transfer of property by Blake to defendants, 
had in contemplation the bankrupt -law or 
not, and alike immaterial whether Blake 
had. Again, the court instructs you, that 
whether the defendants had reasonable cause 
to believe that the transfer was in fraud of 
the provisions of the bankrupt act, must be 
determined from the transaction, from the 
attendant circumstances, from the informa- 
tion he possessed of Blake's pecuniary af- 
fairs [see In re Blake, Case No. 1,492], from 
what was said and the conversation that 
passed between them, and from all that 
transpired at and about that time, in refer- 
ence to the transfer and property. Further, 
if the defendants had reasonable cause to be- 
lieve that the transfer was made with a view 
to prevent the property from being equally 
distributed among all Blake's creditors, then 
they did have reasonable cause to believe 
that the transfer was in fraud of the bank- 
rupt law; for then it would impair, hinder, 
impede, and delay the operation and effect of 
the act, and would tend to evade the provi- 
sions thereof. Again, a conveyance by an in- 



solvent debtor of all, or nearly all, his proper- 
ty and effects to a creditor, whereby his busi- 
ness is broken up, is a very strong proof as 
to the fraudulent character of the transfer. 
Or if, in making the transfer, there was a 
secret benefit to result to the insolvent debt- 
or, it is evidence of fraud, and renders the 
conveyance void in favor of creditors. 

Finally, on the question under considera- 
tion—if the transaction will, in fact, operate 
as a fraud on the provisions of the bankrupt 
act, all parties to it must be presumed to 
know the necessary consequences and result 
of their acts, with reference to the effect on 
the provisions of the bankrupt act As re- 
quested by the plaintiff's counsel, the court 
instructs the jury that any bill of sale which 
was not accompanied by a delivery of the 
property, and followed by an actual and con- 
tinued change of possession, is evidence of 
fraud, unless it be made to appear that the 
sale was made in good faith, and "without in- 
tent to defraud the creditors of the vendor. 
The court also instructs you that it is wholly 
immaterial whether the preference given to 
defendants was voluntary or by reason of 
threats of legal proceedings or coercion. The 
voluntary or involuntary character of the 
transactions is not important under the pres- 
ent bankrupt act 

I shall now dispose of the question present- 
ed in reference to the contract of January 25, 
1868, known as the log contract It certain- 
ly presents some unusual features, and it 
may be difficult of construction, ,but the duty 
of the court is to tell you how you are to view 
it, however difficult the task may be of form- 
ing a correct judgment. Able counsel have 
entirely and widely differed as to its import 
It is claimed to be a bill of sale with an 
agreement, with an appendage designed as a 
mortgage, but which is not a mortgage. It is 
claimed to be a contract embracing a mort- 
gage clause which is Valid. The plaintiff 
claims fourteen to eighteen million feet of 
logs by virtue of it, and the defendants like- 
wise claim under it all the logs. 

The court regards this contract as ex- 
pressing all the evidence which you are to 
consider in reference to agreements between 
Blake and defendants about getting in logs 
and advances for logs, none other having 
been introduced in evidence, though referred 
to by a witness; and so far as oral agree- 
ments on the subject referred to existed prior 
to the date of the contract, this of Janu- 
ary 28th must be regarded as doing away 
with, and to contain the entire agreements 
of, the parties at its date. The court holds 
the contract was not a sale of logs by Blake 
to defendants, but an agreement by Blake to 
furnish Hackley & Sons, to saw on shares, 
eighteen million feet of logs. Blake was to 
put the logs into Muskegon river during the 
winter of 18G7 and 1868, and deliver to de- 
fendants in the booms of the booming com- 
pany, in the spring, when the main drive 
of logs should be delivered at the booms. 
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Part of the logs were then in the river, on 
Its banks, in the woods where cut, and others 
were being cut The contract was execu- 
tory. Hackley & Sons agree to take the logs 
when delivered as described, and saw them 
on shares, for one half the lumber they 
should make. The lumber was sent forward 
to market and sold to the best advantage, 
the net proceeds of sales to be equally divid- 
ed between Blake, and Hackley & Sons. 
Hackley & Sons were to advance Blake four 
dollars on each thousand feet of logs, to en- 
able him to put them in— on which, and 
other advances for rafting up and delivering 
to the mills, and other charges, Hackley & 
Sons were to receive interest Both advances 
and interest were to be paid to them from 
the proceeds of the first lumber sold. Such 
is the contract, omitting the mortgage clause. 
Who was to ship the lumber and control its 
sale is not distinctly stated. But it is fairly 
inferable that Hackley & Sons were to do 
this, for the logs were to be delivered to them 
In the main boom, where they were to re- 
ceive and saw them. The clause in reference 
to shipping and selling is incorporated 
among Hackley's agreements, and when ship- 
ping commenced in the spring, it appears 
Hackley shipped and controlled as to sales. 
This shows what the parties understood as 
to who was to have possession and sell. But 
outside of this fact, such the contract itself 
is held to be. 

When the logs were in the booming- com- 
pany's booms, so as to be in defendants' 
possession, the defendants had possession, 
coupled with the right to saw the logs into 
lumber, and they could not be divested of 
that right, or of possession, either of the 
logs or lumber, by Blake or by his assignee, 
while defendants were in good faith pro- 
ceeding on their part to execute and carry 
out the contract They had made advances 
and were making other advances, and incur- 
ring expense so long as the logs were being 
sawed; and it is not the purpose of the 
bankrupt law to interfere with, or to avoid 
contracts made by the bankrupt with other 
parties, or to prevent their execution. Blake's 
interest and rights under that contract were, 
by the deed of assignment to Mr. Foster, 
transferred to him as assignee in bank- 
ruptcy. Whatever Blake's rights were under 
that contract, the assignee can claim and 
enforce. Blake cou'd not lawfully claim 
possession of either logs or lumber sawed 
from them, and therefore the assignee has 
no such claim. But one-half of the net 
proceeds of the sales he may claim, and may 
undoubtedly recover in any. appropriate form 
of action. Those net proceeds cannot, how- 
ever, be recovered in this suit as it is not 
the proper form of action, this being a suit 
in trover. 

Gentlemen, under the views I have ex- 
pressed, you will have nothing to do with the 
contract of January 25th, so far as relates 
to the question of the amount which the 



plaintiff is entitled to recover, if anything. 
So far as the'question of fraud is concerned, 
the contract is evidence, but for no other pur- 
pose. The mortgage clause of the contract 
does not change in any respect the views 
already announced as to the construction and 
effect of the contract, and therefore requires 
no consideration. It is claimed by plain- 
tiff's counsel that the sale of Hay 25th, 
which embraced the logs and lumber cut un- 
der the contract of January 25th, being valid 
as between Blake and Hackley, cancelled the 
January contract This would be so if the 
sale of May 25th is not void, but if void— as 
it is under the bankrupt act, should the jury 
find that transaction a fraud on the provi- 
sions of the act— then the court holds that 
the contract of January 25th is not af- 
fected by the fraudulent transfer of May 
25th, but remains of force and effect, and 
the rights of both plaintiff and defend- 
ants are to be determined under it without 
reference to the void bul of sale. Then, gen- 
tlemen of the jury, if you shall find the trans- 
action of May 25th, between Hackley and 
Blake, fraudulent and void, and that plain- 
tiff has a right to recover from the personal 
property covered by the bills of sale of 
Blake to defendants, still you will reject 
all claim made for the value of both logs and 
lumber, covered by the contract of January 
25th, known as the log contract in making 
up the amount which the plaintiff is entitled 
to have. But this log contract does not cover 
the "crown" marked logs, nor the rafted 
lumber, &c. As to all personal property cov- 
ered by the bills of sale— which defendants 
are shown to have converted, other than the 
logs and lumber covered by the log con- 
tract—you are at liberty to take into account 
an estimating damage. 

The amount of damages, as I have before 
said, if you find for the plaintiff, will be the 
value of the property covered by instruc- 
tions already given, at the time of conver- 
sion, with interest to this time. 



Case No. 4,973. 

FOSTER v. HILLIARD et al. 

[1 Story, 77; 3 Law Rep. 175.] * 

Circuit Court, D. Massachusetts. May Term, 
1840. 

Sale of Real Property— Division of Purchase 
Money between* Life Tenant and Remain- 
der Men— Common Life Tables — Death of 
Life Tenant— When Rights of Parties were 
Determined. 

1. When a sale of real estate is made jointly 
by persons having independent interests, in the 
absence of other countervailing circumstances, 
the purchase money is to be divided according 
to their respective interests. 

2. In the case of a tenant for life, remainder 
in fee, of lands under mortgage, the parties 
contribute to discharge the incumbrance accord- 
ing to the relative value of their respective in- 

i {Reported by William W. Story, Esq. 3 
Law Rep. 175, contains only a partial report] 
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terests, calculated according to the value of 
the estate of the tenant for life by the common 
tables. 
[Cited in Danforth v. Smith, 23 Vt. 25G.] 

3. The same principle applies where a mort- 
gagee devises the mortgaged estate to one for 
life, remainder over in fee. 

4. A court of equity will decline to inter- 
fere in adversum to change real estate, by a 
sale, into personal estate, without imposing con- 
ditions, by which the proceeds shall retain 
throughout the character of the original fund. 
Yet \t would be different, if there had been a 
voluntary sale by the parties. 

5. Certain real estate was devised to A. 
for life, remainder to certain minors in fee. 
A., with the consent of the guardian of the mi- 
nors, sold the land, but died before receiving 
the whole of the purchase money, and the resi- 
due was received by his executors. Held, that 
the rights of the parties were absolutely fixed 
at the very time of the sale; and that the ex- 
ecutors of the deceased and the remainder men 
were entitled to share in the proceeds, accord- 
ing to the interests of A., and the remainder 
men at that time. 

6. The interest of the tenant for life was 
to be determined, not by the time when he ac- 
tually died, but by the value of his life, as as- 
certained by the common tables at the time of 
the sale. And although he died within four 
years from the time of the sale, yet his interest 
Was to be calculated for about twenty years, 
as that was the duration of his life, as ascer- 
tained by the common tables. 

Assumpsit [by Samuel C. Foster against 
Abraham Hilliard and another, executors]. 
The case came before the court upon an 
agreed statement of facts, in substance as 
follows:— A devise was made by Thomas 
Foster of certain wild and uncultivated 
lands in Maine, to John Foster as tenant for 
life, remainder to his nephews, Andrew, 
Samuel C, James, and George Foster, then 
minors, under the guardianship of Mary 
Foster, their mother. In 1832, after the 
death of the testator, the tenant for life and 
the guardian of the remainder men, who 
were then still under age, sold the land to 
Jacob D. Brown, and the tenant for life re- 
ceived a part of the purchase money, and 
took from the purchaser a deed of mort- 
gage of the same land, in his own name, to 
secure certain notes, made payable to him 
or his order, which were given for the bal- 
ance of the purchase money, and certain 
other moneys due from the purchaser to 
him. Soon after the sale, the tenant for 
life brought a bill in equity and obtained 
an injunction against the purchaser to re- 
strain him from committing waste on the 
mortgaged premises, and incurred great ex- 
penses in prosecuting this suit and in other 
legal procedures in the collection of said 
notes. The tenant for life, after receiving 
sundry sums of money on account of the 
mortgage and other securities, sold and as- 
signed the same, and took, in payment there- 
for, other notes and securities, in like man- 
ner made payable to his order, and a sum 
in money. He subsequently died, and after 
his death, his executors sold the last men- 
tioned notes and securities, and received 



payment therefor in money. The tenant for 
life, while he lived, had the possession, con- 
trol, and entire use of the money and the 
securities and notes given in payment for 
said land, and the moneys and interest paid 
thereon; and neither the guardian nor the 
remainder men exercised or asserted any 
right of supervision, or interfered in any 
way, in the management and use of the said 
property by the tenant for life; nor were 
they knowing to, or ever consulted in refer- 
ence to said legal procedures, or the trans- 
fers, sales, and investments made by the 
tenant for life or his executors, or any mat- 
ter or thing concerning the property in his 
hancjs. John Foster died on the 1st of No- 
vember, 1836, aged 54 years, 3 months, and 
27 days; having been born on the 4th of July, 
1782. At the time of the sale, on the 14th of 
November, 1832, his age was 50 years, 9 
months, and 10 days, and at that time his 
expectancy of life, by Wigglesworth's tables, 
was 20.9G years; by the Carlisle tables, 
used at the life office in Boston, it was a 
fraction greater. The executors w T ere re- 
quested to pay over to the devisees in re- 
mainder, the whole capital sum, retaining 
only the interest, as belonging to John Fos- 
ter. They offered to pay only that portion 
of it, which w T ould result from a calculation 
of the value of John's life estate, supposing 
the land to be converted into cash on the 
day of sale, and the money divided on 
that day, according to the rules for calcu- 
lating the value of annuities. The case was 
submitted to the court upon the agreed 
statement of facts, with liberty to infer 
such other facts as a jury would be au- 
thorized to infer. 

Mr. Dehon, for plaintiff. 

The first question is, whether the change of 
the property from real to personal estate af- 
fected the relative rights of the parties mak- 
ing the conveyance. The mutual relative 
rights were settled by the will. The sale ef- 
fected merely a substitution of personal for- 
real estate, and the substitute, like the origi- 
| nal, was dependant on the provisions of the 
will. To suppose any other result to be ef- 
fected by the change is absurd; for other- 
wise no guardian could have consented to 
such a conveyance, as might injure the inter- 
est, or affect the estate, of the ward. In the 
absence of any agreement, it is the reasona- 
ble and natural inference, that the parties 
did not intend to vary their right When, 
therefore, John Foster received from Brown 
the money, and notes, and mortgages from the 
sale of the estate, he was entitled to the in- 
terest and income thereof, for his life only, 
but to no part of the principal. He was fur- 
ther entitled to the exclusive possession and 
control of the fund and property, subject to 
restraint from any such use as would endan- 
ger the interests of the remainder men. As 
there was no division of the proceeds after 
the sale, the court should presume, that there 
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was an agreement between John Foster and 
the guardian, that he should have the same 
use and enjoyment of the proceeds, as he 
would have had of the estate, if it had not 
heeri sold; and that the remainder men 
should take no part till his decease, and then, 
that they should take the whole. It will not 
be questioned, that John Foster actually re- 
ceived the whole proceeds, and held them 
within his entire control and management 
during his life; and there is.no evidence to 
show, that either the guardian, or the re- 
mainder men, ever moved in reference to the 
estate, after it was sold, until the death of 
John Foster. The acts of all the parties, 
therefore, show what was their intent at the 
time of the sale. It is not, however, neces- 
sary to make out such an agreement It is 
enough to show, that John Foster exercised 
the right of a tenant for life; that is, that he 
has received all that the testator intended, 
that he should have; and, it seems, that the 
representatives of his estate can, with little 
justice or equity, claim more. "We contend, 
that John Foster has had the use and enjoy- 
ment of the estate in the only manner, in 
which he could legally have or enjoy it un- 
der the will. Had it remained real estate, it 
could not have been partitioned in 1832. The 
estate of John Foster was a life estate, and 
that of Andrew's children a remainder in fee 
simple conditional, disposable on the subse- 
quent uncertain event of their death, before 
they arrived at the age of 21 years. Upon 
reaching that age the fee would become ab- 
solute. Lippett v. Hopkins [Case No. S,3S0]; 
Sayward v. Sayward, 7 Greenl. 210. The 
statute of Massachusetts of 181T, c. 90, by 
which the power of partition of real estate 
is conferred on the probate court, is judi- 
cially construed in Wainwright v. Dorr, 13 
Pick. 333, and Packard v. Packard, 10 Pick. 
194. By these decisions it appears, that a 
division of remainders is not contemplated 
by the statute, and that no division can take 
place, until the several proportions of the 
parties are ascertained and made certain. 
The estate of the minors is a remainder, and 
their shares are uncertain and within the 
rule. No division of the realty, therefore, 
could have been made; and if the proceeds 
are to be considered as personal property, 
the same reasons exist against a division of 
them, as against a partition of real estate. 
If the conversion to personal property took 
it out of the jurisdiction of the court and 
left Jt in the hands of the parties, we say, 
that, as they made no division, an agreement 
is to be presumed, that the personal estate 
should stand just as the real estate did. 
1 Story, Eq. Jur. § 4ST. But if the court de- 
cide, that the present fund should be divid- 
ed, we are not content with the rule of ap- 
portionment. The rule of calculating the 
value of life estates by the tables is one of 
convenience, and only to be resorted to in 
cases of necessity, where it cannot be other- 
wise ascertained. The adoption of this rule, 



resulted from the necessity, under which 
courts were placed, 'of ascertaining the rela- 
tive value of life estates and remainders, 
where some charge was to be borne by them 
pro rata; or where the tenant for life was 
to be paid a sum for his estate, equal to its 
value, the duration of his life being uncer- 
tain. But, how can the court be asked to 
resort to the tables to guess at the probable 
duration of a man's life, when his death has 
rendered it certain; more especially when 
the result must necessarily prove erroneous? 
It would be doing actual injustice to the re- 
mainder men. If the division was to have 
been made in 1S32, the value of John Fos- 
ter's share would properly have been calcu- 
lated according to the tables; but not since 
his death; because we have no right to re- 
sort to approximation, where we can arrive 
at certainty. "We contend, therefore, that 
the life estate should be calculated accord- 
ing to the time he actually lived after the 
sale, viz. 4 years, less by 14 days. Clyat v. 
Batteson, 1 Vern. 404; Nightingale v. Law- 
son, 1 Brown, Ch. 443. 

S. Greenleaf, for defendants. 

The general question is that of an appor- 
tionment between the tenant for life and the 
remainder man. The old rule, in case of in- 
cumbrances, of one third and two thirds, is 
now exploded. 1 Story, Eq. Jur. p. 465, §§ 
487, 488. The modern rule is, that each shall 
contribute to the relief of the estate, accord- 
ing to the "benefit he derives" from the pay- 
ment; which, of course, will depend on his 
age, and the present value of his life; and a 
reference will be directed to the master, to 
ascertain the proportion he ought to pay. 1 
Pow. Mortg. (Rand's Ed.) 312, etc., note M; 
Allan v. Backhouse, 2 Ves. & B. 05, 79. In 
White v. White, 4 Ves. 33, it is said, that it 
shall be "according to his interest," that is, the 
value of his life. Lord Penrhyn v. Hughes, 
5 Ves. 107. If the estate is sold, the pro- 
ceeds shall be divided according to the in- 
terests. Clyat v. Batteson, 1 Vern. 404; 1 
Pow. Mortg. 314a, note Q; 3 Pow. Mortg. 
020, 923, note H; Id. 1043, note O; 1 Story, 
Eq. Jur. pp. 465, 40G, and the cases there 
cited. The same principle is applied, when 
the mortgagee devises the mortgage to one 
for life, with remainder over; and the money 
is paid by the mortgagor during the lifetime 
of the devisee for life; viz. it is divided be- 
tween them according to the present value 
of their interests. In Brent v. Best, 1 Vera. 
69, the principle is, correct; the rule of pro- 
portion only, that is, of one third and two 
thirds, is exploded. Thynn v. Duvall, 2 
Vera. 117; Lord Penrhyn v. Hughes, 5 Ves. 
107; 1 Story, Eq. Jur. 446, note 1. In Swaine 
v. Perine, 5 Johns. Oh. 482, the same prin- 
ciple is adopted in a bill for dower, brought 
by the widow of the mortgagor against the 
heir, who had paid off the mortgage. The 
same principle is applied in distributing the 
proceeds of an estate sold, as between ten- 
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ant by courtesy and reversioners. Hough- 
ton v. Hapgood, 13 Pick. 154. The parties 
here have turned the land into another spe- 
cies of property, subject to other rules, and 
have thereby reduced the question to one of 
a mere division of money. How is this di- 
vision to be made? We say, according to 
the interest of the parties, and the rights 
vested in them at the moment of sale. The 
interest of John Foster "was then equal to 
the value of an annuity for his own life, viz. 
the interest of the whole price for which 
the land was sold. Besides, it is better and 
safer for all parties, and even indispensable 
to the security of the remainder men, that a 
right to a present division should exist. But 
in this case, it was particularly desirable, be- 
cause in Massachusetts, where the parties* 
were all resident, there exists no chancery 
power, to prevent the tenant for life from 
expending the whole of the property. It was 
undoubtedly the intent of the testator, that, 
under the circumstances, there should be a 
sale and division of the proceeds. The will 
itself demands such an interpretation; be- 
cause every devise imports a benefit intend- 
ed. And in the present case, where the dev- 
isee was an only brother, and heir at law, 
and the property consisted of wild lands, 
from which no benefit could accrue, until 
they were sold, such a sale might be en- 
forced at law. In Revel'v. Watkinson, 1 Ves. 
Sr. 93, the tenant for life being heir at law, 
and Gtherwise unprovided for, was allowed 
maintenance out of the estate. The same 
was adjudged by Lord Harcourt, in the Case 
of Rutter of Woodhall, there cited. The 
rule of construction with regard to wills is, 
that every will must be expounded most fa- 
vorably for the devisee (6 Mass. 169; 10 
Mass. 303; 12 Mass. 546), and with equal 
favor to all the devisees. The rule, that the 
plaintiff insists upon, however, will not be 
equally beneficial to all, as it gives to John 
Foster no vested and present right to any 
part of the money. 

STORY, Circuit Justice. The case may be 
shortly stated, upon which the arguments 
have been addressed to the court. A devise 
was made of certain wild and uncultivated 
land in Maine to A., as tenant for life, re- 
mainder to his nephews, who were minors, 
in fee. After the death of the testator, the 
tenant for life, with the assent of the guard- 
ian of the minors, sold the land, and received 
a part of the purchase money, and then died, 
and the residue of the purchase money has 
since been received by the executors of the 
tenant for life. The minors have since come 
of age; they do not seek to disturb the sale; 
but they claim the whole purchase money 
from the executors. The present action is 
brought by one of the remainder men, to re- 
cover his share. There is no proof of any 
agreement between the tenant for life and the 
guardian, as to the distribution or division 
of the purchase money between the tenant 



for life and the remainder men. On behalf 
of the remainder men, it is contended: (1) 
That the purchase money is to be treated as 
a niere substitute for the land on the sale; 
that the tenant for life was entitled to the 
income thereof during his life; and that the 
whole principal now belongs to them. (2) 
That if they are not so entitled, the appor- 
tionment of the purchase money is to be made 
between them and the executors, not accord- 
ing to the value of the life estate of the ten- 
ant for life, according to the common annuity 
and life tables, but according to the actual 
facts, he having died shortly after the sale. 
On the other hand, the executors contend: 
(1) That the tenant for life w r as entitled, 
and they, as his executors, are entitled, to 
hold so much of the purchase money as the 
value of his life estate, at the time of the sale, 
bore to the whole interest in fee. (2) That 
the apportionment between them is to be made 
according to the value calculated by the com- 
mon annuity and life tables, at the time of 
the sale, without any reference to the actual 
duration of his life. It is admitted, that there 
is no case exactly in point; and, perhaps, 
considering the frequency of sales by a ten- 
ant for life and a remainder man, it is a mat- 
ter of some surprise, that no such case should 
be found. The circumstance, however, may bo 
reasonably accounted for, either upon the 
ground, that the sale usually takes place upon 
distinct and independent bargains; or, where 
there is a joint bargain, the shares of the re- 
spective parties are usually ascertained and 
apportioned by some private agreement 
Here, no such agreement can be traced; and 
the sale seems to have proceeded upon a mu- 
tual confidence, that the proceeds would ulti- 
mately be divided justly and equitably be- 
tween the parties, according to their respec- 
tive rights. What are those rights? It seems 
to me, that when a sale of real estate is 
jointly made by two or more persons, hav- 
ing independent interests, the natural, nay, 
the necessary conclusion, in the absence of 
all other countervailing circumstances, is, that 
they are to share the purchase money accord- 
ing to their respective interests. If three 
tenants in common should jointly sell an es- 
tate, they would certainly be entitled to share 
the purchase money according to their respec- 
tive undivided interests. If one held a moi- 
ety, and the others one quarter part each, 
they would share in the like proportions. So, 
if three parceners should sell an estate, they 
would all share equally in the purchase 
money. What difference can it make, wheth- 
er they have undivided interests in the fee, 
or separate interests, carved in succession out 
of the fee? Whether they are tenants in com- 
mon of the fee, or tenants for life, and re- 
mainder men in fee? In contemplation of 
law, in each case, the sale is a sale of distinct 
and independent interests; and if the parties 
do not fix the amount of their respective 
shares in the purchase money by some posi- 
tive agreement, the natural conclusion is, not 
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that any one of them surrenders his right to 
the other, but that they silently agree to ap-, 
portion the same among themselves accord* 
ing to their respective rights. Now, if in the 
present case, the tenant for life had sepa- 
rately sold his life estate to the purchaser, 
there is no pretence to say, that he would 
not have been solely entitled to the principal 
of the purchase* money. What difference cau 
itinake, except as to the means of ascertaining 
the value of his life estate, that he proceeds 
to make sale, or joins in a sale of the remain- 
der in fee? It does not strike me, that there is 
any. Suppose A. and B., the several owners 
of two adjoining acres of land, should unite 
and sell them both in one deed, to a purchaser 
for a gross consideration; would not the pur- 
chase money be divisible between them ac- 
cording to the relative value of the two acres? 
I think it clearly would. 

But it is said, that, upon the sale, the pur- 
chase money was substituted for the land, 
and it is therefore to be treated exactly, as if 
the land had remained in the parties; and 
hence, that the tenant for life had an interest 
for life in the purchase money, that is in its 
income, and, subject thereto, that the whole 
purchase money belonged to the remainder 
men, the present claimants. Now, this is 
assuming the very point in controversy; it 
is stating the difficulty, and not solving it 
When a sale is made, the ordinary result is, 
that the vendor is entitled to the purchase 
money itself, and not merely to the income 
thereof. If a different appropriation takes 
place, it is a matter of private agreement, 
and not an inference of law. If (as I have 
already suggested) a tenant for life of land 
sells his life estate, he has a title to the whole 
purchase money, and not merely to the in- 
come thereof. He sells his own estate, and 
he is entitled to its full value at the .time of 
the sale. Then, how stands the law in cases, 
bearing a close analogy. Suppose the case of 
a tenant for life, remainder in fee, of lands 
under mortgage, in what manner do the par- 
ties contribute to the discharge of the in- 
cumbrance? Exactly, as we all know, ac- 
cording to the relative value of their re- 
spective interests in the land, calculated ac- 
cording to the value of the estate of the 
tenant for life, by the common tables. I 
need not cite authorities to this point; they 
.are familiar to .the profession. See 1 Story, 
Eq. Jur. § 487, where many of the authorities 
are collected; 1 Pow. Mortg. (by Coventry 
& Rand) 312, note M; Id. 314, in note Q.; 
3 Pow. Mortg. (by the same) 920, 923, note 
H; Id. 1043, note O. The rule is founded 
upon the obvious equity, that every one of the 
parties in interest shall contribute in propor- 
tion to the benefit, which he derives from 
the discharge of the incumbrance. The same 
principle applies to the case of a sale. Each 
party is to participate in the purchase money, 
in proportion to the beneficial interest he has 
in the land. The same principle applies, 
where a mortgagee devises the mortgaged 



estate to one for life, remainder over in fee; 
the tenant for life and the remainder man 
share the mortgage money, if paid by the 
mortgagor during their lives, according to 
the value of their respective interests at the 
time of the payment. See 1 Story, Eq. Jur. § 
485, and note; 3 Pow. Mortg. (by Coventry 
& Band) 1043, note O. This was indirectly 
admitted in Brent v. Best, 1 Yern. 69; and 
directly held in Thynn v. Duvall, 2 Yern. 117. 
That is certainly a case nearly approaching 
the present, where it might have been said, 
that the devisee for life of the mortgagee ought 
to be entitled only to the interest for life, and 
to no part of the principal. A doctrine some- 
what different was asserted in the case of 
IiOrd Penrhyn v. Hughes, 5 Ves. 99, 107, where 
the master of the rolls said, that where there 
is a tenant for life and remainder men, en- 
titled to an estate under incumbrances, the 
tenant for life and the incumbrancers have 
a right to have the estate sold to discharge 
the incumbrances, and the surplus of money, 
after discharging the incumbrances, is to be 
divided between the parties, in the propor- 
tion, that their interests bear to the estate; 
that is, as the master of the rolls afterwards 
explained, by putting the whole out at in- 
terest, and allowing the tenant the interest 
for his life. . See White v. White, 9 Yes. 554, 
4 Yes. 33; 3 Pow. Mortg. 1043, note O. It is 
not, perhaps, very easy to see the reason of 
this particular doctrine. It may be, that the 
tenant for life shall not, by his own act, com- 
pel the remainder men to submit to a sale, by 
which his interest in the remainder may be 
materially affected without his consent. But 
that case is unlike the present, where tliere is 
a voluntary joinder in the sale, or a con- 
firmation of it A court of equity may well 
decline to interfere in adversum to change 
real estate, by a sale, into personal" estate, 
without imposing conditions, by which the 
proceeds shall retain throughout the charac- 
ter of the original fund, when it might not act 
in the same manner, where there had been 
a voluntary sale by the parties. The distinc- 
tion is often acted on in courts of equity. 
See Story, Eq. Jur. § 1357. In the case of 
Houghton v. Hapgood, 13 Pick. 154, as far as 
I am able to gather from the report, (which, 
on this point, may be thought somewhat in- 
determinate,) a tenant by the curtesy of his 
wife's estate, which was sold by an executor 
improperly, but the sale was afterwards con- 
firmed both by himself and by her heirs, was 
held entitled to share in the proceeds accord- 
ing to the value of his life estate, as tenant 
by the curtesy, calculated by the common 
tables of life annuities. If I take a right 
view of that case, it is in exact coincidence 
with the opinion, which I hold in the present 
case. 

"It appears to me, that the sale in the pres- 
ent case, having been confirmed and adopted 
by all the parties in interest, must be treated 
in the same way and manner, and have the 
same effect, as if it had been originally made 
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by the consent of all the parties in interest, 
and all of them were then competent to make 
the sale; and that the rights of all the par- 
ties were fixed at that time. And this leads 
me to say a few words on the second point, 
made at the bar, as to the rule of apportion- 
ment I think it must be according to the 
value of the life of the tenant for life at the 
time of the sale, calculated according to the 
common tables. If I am right in the opinion 
already stated, that the rights of the parties 
were absolutely fixed at the very time of the 
sale, then it follows, as a necessary conse- 
quence, that they are entitled to share in the 
proceeds according to the relative values of 
their respective interests in the estate at the 
time of the sale. The case of Clyat v. Batte- 
son, 1 Vern. 404, is not opposed to this doc- 
trine. In that case lands in mortgage were 
devised to A. for life, remainder to B. in fee. 
B. bought up the mortgage, taking an as- 
signment thereof in the name of trustees. A. 
died; and then B., the remainder man, 
brought a suit against the defendant, who 
was the representative of A., to redeem the 
mortgage, and insisted, that the representa- 
tive ought to pay one third of the mortgage 
money, paid by B., by reason, that A. en- 
jcyed the profits during his life. The court 
held, that if B. had brought the bill in.A.'s 
lifetime, he would have been entitled to the 
proportion of the money according to the 
value of the respective estates of the tenant 
for life and the remainder man (that is, ac- 
cording to the old rule, now exploded, to one 
third); but that A. being dead, and having 
enjoyed the estate but one year only, the rep- 
resenfetive was bound only to allow for the 
time A. enjoyed the estate. This decision 
turned, therefore, upon the very point of the 
value of the estates of the tenant for life and 
the remainder man at the time, when the 
parties were charged with the payment of 
the money. But when the tenant for life 
sells his life estate, he sells it for what it is 
then worth, and of course his share of the 
purchase money does not depend upon the 
future event of his life or death, but upon its 
present value. It strikes me, therefore, that 
the true rule in the present case is to appor- 
tion the purchase money between the tenant 
for life and the remainder men, according to 
the relative values of their respective estates 
in the land at the time of the sale, unaffect- 
ed by the subsequent events. It is said, that 
the duration of the life of the tenant for life, 
calculated according to the common tables, 
was over twenty years, whereas he died in a 
little less than four years after the sale. Be 
it so. The event has turned out unfavorably 
for the remainder men,— as contingent events 
sometimes do. But the tenant for life might 
have lived thirty years, and then the appor- 
tionment would have been favorable to them". 
The fact, therefore, does not shake the pro- 
priety of the rule of apportionment; but it 
only shows, that it has the common elements 
of uncertainty belonging to all calculations of 



contingencies. A tenant for life of a mort- 
gaged estate may die within a year after he 
has been compelled to pay one third part of 
the mortgage money upon a decree for re- 
demption, his life having been calculated as 
worth that proportion of the money. He 
may, on the other hand, live far beyond the 
period of average life. Yet this inequality 
has never been supposed to Justify any de- 
parture from the general rule of contribution. 
In the view, which I take of the case, the 
other points made at the bar are not material 
to be discussed. I think, that the remainder 
men are entitled to their proportion of the 
purchase money, according to the relative 
value of tlie life estate, and the remainder at 
the time of the sale; that the executors are 
liable for this amount to the remainder men, 
and that, upon so much of the money as 
either the tenant for life or the executors 
have received interest, they are entitled to 
receive their proportionate share of the inter- 
est. 

Case No. 4,973. 

FOSTER et al. v. INGLEE. 

[13 N. B. R. (1876) 239.] i 

District Court, D. Maine. 

Bankruptcy — Allowance for Taxes on Real 

Estate Taken by Creditors Prior to 

Filing of the Petition. 

Where it appears that creditors have taken 
the real estate of the bankrupts by levy or ex- 
ecution prior to the filing of the petition in 
bankruptcy, and under attachments valid as 
against the assignee, and the collector of taxes 
makes proof against the bankrupt estate, for 
taxes due on such real estate, held, that it 
would be inequitable to allow the attaching 
creditors to escape the burden of the taxes on 
the estate they have acquired under their levy, 
if the taxes were at the time of the levy allow- 
ed and deducted from the valuation made by 
the appraisers. 

[William] Inglee, the collector of taxes, 
having made his proof of taxes assessed on 
the real estate of the bankrupts FE. Long- 
fellow and son], prior to the commencement 
of the proceedings in bankruptcy, asked for 
an order for their payment by the assignees 
[Jeremiah Foster and others]; thereupon 
the assignees applied to the register for a re- 
examination of the proof. 

H. L. Mitchell, for assignees. 

John F. Lynch, for deposing creditor. 

FOX, District Judge. State taxes duly as- 
sessed have a preference over general cred- 
itors under the bankrupt act [of 18G7 (14 
Stat. 517)]; but under the laws of Maine a 
lien is created for taxes on real estate. This 
estate has been taken by creditors under at- 
tachments valid as against the assignees, 
and it would be inequitable to allow these 
creditors to escape the burden of the taxes 
on the estate they have acquired under their 
levy, if the taxes were at the time of the 

i [Reprinted by permission.] 
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levy allowed and deducted from the valua- 
tion made by the appraisers. The proof is 
therefore suspended to ascertain that fact 
If the creditors had them deducted from the 
value at the time of appraisal, the collector 
should in equity be required to assert his lien 
therefor against the estate levied upon. If 
they were not deducted and allowed, then the 
taxes should be proved as a preferred claim 
against the estate. 



Case No. 4,974. 

FOSTER v. JOICE. 

[3 Wash. O. O. 49$.] i 

Circuit Court, D. New Jersey. Oct. Term, 
1819. 

Real PnopEKTy— Life Estate — Ejectment— De- 
fease Based ox Outstanding Title 
in* Third Person. 

1. A conveyance "to J. M. and his genera- 
tion, to endure as long as the waters of the 
Delaware should run," passes no more than a 
life estate. 

2. When the defendant, in an ejectment, op- 
poses to the plaintiff's title a superior and out- 
standing title in a third person, under whom 
he does not claim, it must be subsisting and 
available; and on which the asserted owner 
might recover in ejectment, if he was plaintiff. 
If such a title is barred by the statute of lim- 
itations, or by a descent cast, the defendant 
cannot avail himself of it, to protect his mere 
possession; he being a perfect stranger to the 
title. 

[Cited in Norcum v. D'Oeneh. 17 Mo. 100; 
Hulick v. Scovil, 9 111. 172; Ogden v. 
Brown. 33 Pa. St. 248; Wing v. De La 
Rionda. 131 N. Y. 429, 30 N. E. 243; Har- 
din v. Forsythe, 99 111. 318.] 

In the year 1740, John Wells conveyed by 
deed, the land in dispute, lying in New-Jer- 
sey, to three Indian chiefs, of whom Jacob 
Mootes was the survivor, "to them, and their 
generation, and to endure as long as the 
waters of the Delaware should run," accord- 
ing to the usage of Indians. On the 15th 
of June, 17S3, Jacob Mootes duly made his 
last will and testament; and thereby de- 
vised this land to his three children, Charles, 
Mary, and Hannah; and departed this life 
in 1784. Charles Mootes survived his sis- 
ters; and, on the 9th of September, 1797, he 
duly made his will; and thereby devised the 
land, except some small lots, to [Josiah Fos- 
ter] the lessor of the plaintiff, in fee, and 
died seised, some time in 1798. The defend- 
ant [Clayton Joice] set up no other title, 
except a lease made to him in 1800, by cer- 
tain commissioners, appointed in virtue of 
an act of the legislature of New-Jersey, to 
take care of this property for this tribe of 
Indians, called the "Cohaxen Indians," sav- 
ing the rights of all persons to the same. 
The cause turned principally on the validity 
of the will of Charles Mootes; which -was re- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



mitted by the surrogate to the orphans* 
court, for probate, in consequence of a caveat 
entered on behalf of this tribe of Indians. 
Probate was refused; but, on appeal to the 
sxirrogate-general, the decision of the or- 
phans' court was reversed, and the will was- 
duly admitted to probate. The plaintiff's 
counsel, after examining one of the subscrib- 
ing witnesses to the will, offered to read the 
deposition of another subscribing witness, 
(since dead,) taken in the orphans* court, in 
the trial there, as "well as all the depositions* 
taken upon that occasion. It was contend- 
ed, in support of this evidence, that it not 
only results from the provisions of the act 
of assembly, passed in 1813 (Patt. Laws, 5); 
but that it was the uniform practice in the 
state courts, to read the evidence given in 
the orphans' court, if the will was finally ad- 
mitted to probate, in cases where its validity 
came into question in an ejectment. The 
2d section of this law provides, "that all 
wills and testaments which shall be made 
in writing, signed and published by the tes- 
tator, in presence of three subscribing wit- 
nesses, and regularly proved, and entered * 
upon the books of record or register, in the 
proper office for that purpose, shall be- 
deemed sufficient to devise and convey any 
lands, &c., or other estate whatsoever with- 
in the province, as effectually as if the testa- 
tor had conveyed the same in his lifetime; 
and the books, in which they are registered, 
may be given in evidence; and shall be ac- 
cepted as sufficient evidence, at all times 
and places, where the 'said wills may be 
requisite to be given in evidence." It was 
insisted, that the court was to decide, wheth- 
er the will had been regularly proved, and 
recorded, so as to give it the effect of a 
conveyance; which could only be done by 
examining the proofs given in the orphans' 
court, upon* which it was finally admitted 
to probate by the surrogate-general. Penn 
v. Allen, Penning. 35; 4 Bin. 204; 2 Bin. 40; 
Spencer v. Spencer [Case No. 13,233] ; 3 Day, 
318. The admission of this evidence was re- 
sisted, principally on the general ground, 
that the contest before the orphans' court 
respected personal property only, and was 
between different parties than those now 
before the court; and, consequently, that the 
evidence was ex parte as to the defendant 

Stockton, Griffith & Cox, for lessor of 
plaintiff. 

air. Ewing and L. H. Stockton, for defend- 
ant. 

Before WASHINGTON, Circuit Justice,, 
and PENNINGTON, District Judge. 

WASHINGTON, Circuit Justice. Upon 
what seems to me to be the reasonable con- 
struction of the act of assembly, I should 
have supposed, that the probate of a will, 
relating to land, before the orphans' court, 
or before the surrogate-general, would be 
conclusive in any other court, where the 
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validity of the will might incidentally come 
in question. But I understand, that a dif- 
ferent opinion has prevailed in the courts of 
this state; and I submit to the authority of 
that opinion. But if this be the law, I am 
-entirely at a loss to give any sensible inter- 
pretation of the 2d section of the act, if the 
court, in which the validity of the will is 
incidentally in issue, is precluded from ex- 
amining the evidence taken in the orphans* 
court, that it may be seen whether the will 
was regularly proved or not. Suppose all 
the witnesses, whose depositions were taken, 
should die— how could it be decided on the 
trial of an ejectment, whether the will was 
regularly proved or not, unless the deposi- 
tions are read? And if they cannot be read, 
then a will so proved and recorded, cannot 
be equivalent to a conveyance; because it 
never can be known, whether it was regular- 
ly proved and recorded, or not I am there- 
fore of opinion, that the evidence ought to 
*be allowed. 

PENNINGTON, District Judge, was against 
admitting the evidence. 

A number of witnesses were then exam- 
ined, and the depositions taken in the or- 
phans* court were read, (the defendant's 
counsel having waived the objection,) which 
presented much contradictory testimony, as 
to the sanity of the testator, and the fair- 
ness of Foster's conduct in obtaining the 
will. The only question of law raised, was, 
whether the defendant could protect his pos- 
session, by the outstanding title in the heirs 
•of John Wells; it being conceded on both 
sides, that the conveyance of 1740 passed 
only a life estate to the grantees. 

The defendant's counsel relied upon the 
case of Roe v. Harvey, 4 Burrows, 248T, 
Bull. N. P., to show that the defendant may 
protect his possession, by a subsisting out- 
standing title in a third person, and that the 
plaintilf must recover upon the strength of 
his own title. 2. That the will of Jacob 
Mootes, passed only an estate for life to 
Charles Mootes; and, therefore, he had not 
such an estate as he could devise to the 
lessor of the plaintiff. 

For the plaintiff, it was answered, that 
in no case can the defendant set up an out- 
standing title in a stranger, to defeat the 
plaintiff in ejectment, unless he shows that 
he himself claims under such title; and that 
the plaintiff may recover, even upon a prior 
possession, against a mere intruder or dis- 
seisor, who comes into possession without a 
colour of title. [Robinson v. Campbell] 3 
AVheat. [16 U. S.J 224, note; 11 Johns. 509; 
■3 Bl. Comm. 167. 

WASHINGTON, Circuit Justice. 1st. As 
to the outstanding title in the heirs of Wells. 
Without giving any opinion as to many of 
the cases referred to in the note to 3 Wheat, 
I feel no difficulty in saying, that wherever 



the defendant opposes to the plaintiff's title, 
a superior outstanding title in a third per- 
son, under whom he does not claim, it must 
be a subsisting and available title, on which 
the asserted owner of it might recover in 
ejectment, if he were the lessor of the plain- 
tiff. If it be barred by the act of limita- 
tions, or by a descent cast, it would be quite 
absurd to contend, that the defendant, a 
perfect stranger to that title, can avail him- 
self of it, to protect his mere possession.— 
That is precisely the present case. Upon 
the death of Jacob Mootes, in 1784, the right 
of this land reverted to John Wells, or to his 
heirs. The entry of Charles Mootes was 
that of an intruder, and adverse to the title 
of Wells. He continued in possession until 
his death in 179S, when, by force of the 6th 
section of the act of 1S13 (Patt. Laws, 6), the 
possession vested in the lessor of the plain- 
tiff, the devisee, (if the jury should establish 
the will,) without the necessity of an actual 
entry, although some evidence of such an 
entry has been given. This possession con- 
tinued until 1S00,— more than twenty years 
after the entry of Charles Mootes. But even 
if this were not the case, there has been an 
adverse possession to the title of the rever- 
sioner, more than twenty years,— sufficient 
to bar his right of entry. This outstanding 
title, then, cannot avail the defendant 

2d. As to this objection, there is nothing 
in it It may be admitted, that the will of 
Jacob Mootes passed only a life estate to 
his son. In truth, it passed nothing, since 
Jacob did not hold adversely to, but under 
the reversioner, and had no estate in him 
which he could devise. Charles Mootes, on 
the contrary, gained, by his intrusion, a de- 
feasible estate in fee, of which he died 
seised, and could dispose of by will; sub- 
ject, however, to the better title of Wells. 

PENNINGTON, District Judge, did not 
concur in the opinion on the first point 

The question, as to the validity of the will, 
was submitted to the jury on the evidence. 
Verdict for plaintiff. 



Case 3STo. 4,975. 

FOSTER v. LINDSAY et al. 

[1 Ban. & A. 605; i 7 O. G. 514.] 

Circuit Court, E. D. Missouri. Dec, 1874. 

Patents — Suit to Repeal Interfering Patent 
under Act op 1870— Pleadings— Answer. 

1. Section 58 of the patent act of 1870 [16 
Stat. 207], authorizing a court, in a suit there- 
under, to adjudge and declare either of the in- 
terfering patents void, in whole or in part, is 
broader, in its application, than section 10 of 
the patent act of 1836 [5 Stat. 123]; and un- 
der the act of 1870 the court may review both 
patents on their merits, and decree the cancel- 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission ] 
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lation of either or both on the ground "of want 
of novelty, or any other ground that would, in 
an action for infringement, affect the validity 
of either of the patents. 

2. The case of Mowry v. Whitney, 14 Wall. 
[81 U. S.] 434, in which section 16 of the pat- 
ent act of 1836 was construed, considered and 
distinguished. 

3. In a suit brought under section 58 of the 
act of 1870, to repeal an interfering patent, a 
motion was made to strike out such part of 
defendants' answer as related to an alleged 
lack of novelty in the invention, covered by 
complainant's patent, on the ground that the 
object of the statute was merely to enable the 
complainant to determine the question of prior- 
ity as between himself and his adversary, prior 
to going before the public to test the validity 
of the patent on its merits: Held, that this al- 
legation of the answer was admissible, and the 
motion was accordingly overruled. 

This was a bill in equity, brought under 
section 5S of the patent act of 1870, for the 
repeal of certain letters patent [No. 149,589] 
granted to the defendants [William M. Lind- 
say and another], April 14, 1874, which were 
alleged to be for the same invention as 
was covered by a patent granted to com- 
plainant [Alfred F. Foster], May 12, 1874, 
and, therefore, to constitute an interfering 
patent The defendants, in their answer, 
besides denying that their patent was for 
the same invention as complainant's patent, 
and alleging that they were prior in date, 
asserted that complainant's patent was void 
for want of novelty, and set up alleged an- 
ticipations. The case came up upon a mo- 
tion made by the complainant's counsel, to 
strike out that part of the answer which al- 
leged want of novelty and the anticipations, 
as irrelevant and immaterial. In support 
of the motion, and in behalf of complainant, 
it was urged that the object of section 58, 
of the statute, was to enable the patentee to 
remove the cloud cast over his prima facie 
right, by the improper action of the patent 
office in granting two patents for the same 
invention, prior to going before the public 
to test the validity of his patent upon its 
merits, and to place himself in the same po- 
sition, no better and no worse than he would 
have occupied had the interference been de- 
clared and determined, as it should have 
been, in the patent office; that it was the 
design of the section, to enable the patentees 
to determine, between themselves, which 
was prior in rights, before either should be 
put to the expense of ascertaining whether 
his patent was valid as against the world; 
that, if the construction was otherwise, the 
patentee would derive no advantage what- 
ever from this section, as he could, without 
it, in an action for infringement, determine 
the validity of the respective patents; while, 
if he was obliged, in an action under the 
section in question, to establish the validity 
of his patent, he would be put to the same 
trouble and expense as in an action for in- 
fringement, and at the same time fail to ob- 
tain a decree for profits or damages; that 
the object of the statute was not to provide 



an additional mode of determining the valid- 
ity of a patent, since, if it were, there was 
no reason why it should not apply to the 
repeal of other patents, as well of interfer- 
ing patents; that the court could, under 
the statute, decree the cancellation of either 
patent, only on the ground that it was in 
conflict with the other, since the statute 
makes no provision for cancellation on the 
ground of want of novelty, or upon any 
other ground than the existence of the other 
patent; that the statute provides -in terms 
for the repeal of either of the interfering 
patents, but not of both; that the statute 
provides in terms for the defence of want 
of novelty in an action for infringement, 
and the fact that it makes no such provision 
in this case, supports the presumption that 
it contemplated no such defence; and that 
the fact that an earlier patent was defect- 
ive, on grounds extraneous to the patent 
office record, was no reason why a later 
patent, which was defective on the very 
ground, and the only ground to which this 
statute referred, should not, upon that 
ground, be cancelled. It was insisted, on 
behalf of the defendants, that the complain- 
ant's right of action, being founded upon the 
existence of his patent, they were at liberty 
to attack its validity upon any ground that 
affected it 

Hatch & Parkinson, for complainant 
* Kellogg & Holmes, for defendants. 



Before TREAT, District Judge. 

The court delivered no written opinion, but 
after stating the nature of the motion, and 
the character of the suit in which it was 
made, referred to the 16th section of the 
statute of 1836 as analogous to the one it 
was called upon to construe. The case of 
Mowry v. Whitney, 14 Wall. [81 U. S.] 434, 
was referred to, as indicating the construe- , 
tion put upon that statute by the supreme 
court That was a suit in equity for the 
repeal of a patent, on the ground of fraud 
in the extension of it, brought in the name 
of a party who had been sued for an in- 
fringement. The supreme court held that 
"no one but the government, either in its 
own name or the name of its appropriate 
officer, or by some form of proceeding which 
gives official assurance of the sanction of 
the proper authority, can institute judicial 
proceedings for the purpose of vacating or 
rescinding the patent which the government 
has issued to an individual, except in the 
cases provided for in section sixteen of the 
act of July 4, 1836;" that under this 16th 
section the court was only authorized to try 
the conflicts of claim arising from two inter- 
fering patents, and only to annul or set aside 
one patent so far as is necessary to protect 
the rights of the other party; that the de- 
cree in such a suit, can have no validity, ex- 
cept between the parties to the suit, and 
that the general public is left to the protec- 
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tion of the government and its officers. The 
court, after a review of this case of Mowry 
v. "Whitney [supra], held the statute of 1870 
to be broader in its application than that 
of 1836; that under it the court was author- 
ized to review both patents on their merits, 
and to decree the cancellation, not only of 
either, but of both; and that it might do so 
on the ground of want of novelty in either, 
or both, or any other ground that would, in 
an action for infringement, affect the validi- 
ty of either. 
The motion was accordingly, overruled. 

[XOTE. Subsequently, both patents were 
held void for want of novelty. Case No. 4,970. J 



Case Wo. 4,976. 

FOSTER v. LINDSAY et al. 

J2 Ban. & A. 172; 3 Dill. 126: 8 O. G. 1032; 

2 Cent. Law J. 7G9; 23 Pittsb. 

Leg. J. 107.] i 

■Circuit Court, E. D. Missouri. Oct. 28, 1875. 

Interfering Patents— Act of July 8, 1S70— 
Form of Decree. 

1. In a suit under section 4,918 of the Re- 
vised Statutes of the United States, concerning 
interfering patents, a court may declare either 
one or both of the interfering patents void on 
the ground of want of novelty, or any other 
ground which in a suit for an infringement of 
the patent would invalidate it. 

[Cited in Lockwood v. Cleaveland, 6 Fed. 
72G; Same v. Cleveland, 20 Fed. 166; Hol- 
iday v. Pickhardt, 29 Fed. SGI; Electric 
Accumulator Co. v. Brush Electric Co., 44 
Fed. 608. Disapproved in Pentlarge v. 
Pentlarge, 19 Fed. 819.] 

2. In a suit between parties owning interfer- 
ing patents, if the court should hold that either 
one of the patents was void, a decree should be 
entered annulling the patent, and not merely 
dismissing the bill or entering judgment against 
the defendant. 

3. The case of Mowry v. Whitney, 14 Wall. 
[SI IT. S.] 434, commented on and. distin- 
guished. 

[This was a suit in equity by Alfred T. 
Foster, patentee under patent No. 150,854, 
granted May 12; 1874, against William M. 
Lindsay and another, to repeal patent No. 
149,589, granted to Lindsay & Kalb, April 
14, 1874, and was instituted by virtue of the 
special provisions of the act of July 8, 1870 
(Rev. St § 4918). 

[At a former term, a motion was made to 
strike out that part of the defendants' an- 
swer which alleged want of novelty of 
complainant's invention. The court over- 
ruled the motion (Case No. 4,975), and the 
case is now heard on the claims of the re- 
spective patents.] 

Hatch & Parkinson, for plaintiff. 
G. B. Kellogg and Mr. Holmes, for defend- 
ants. 

i [Reported by Hubert A. Banning, Esq.. and 
Henry Arden, Esq., and here reprinted by per- 
mission. 23 Pittsb. Leg. J. 107, contains onJy 
a partial report.] 



TREAT, District Judge. This is a suit in 
equity under section 491 S of the Revised 
Statutes of the United States, concerning 
alleged interfering patents. The defend- 
ant's patent [No. 149,589J was prior in date 
to plaintiff's; also the application therefor. 
The plaintiff claims that the invention was 
by him; that he had, previous to any knowl- 
edge thereof by the defendant, not only in- 
vented the patented composition, but actual- 
ly reduced it to a practical and successful 
test; that he had shown to the defendant 
the manufactured article, and when, as their 
foreman in the brick business, he was con- 
sulted thereafter about manufacturing fire- 
brick by means of which they could obtain 
a large and profitable order, he called their 
attention to the fact that he had exhibited 
to them before entering upon their service, 
a specimen brick of the needed quality; that 
thereupon he as their foreman directed va- 
rious experiments to be made at defendant's 
brick yard; that when the defendant sug- 
gested subsequently that they proposed to 
obtain a patent for that mode of making an 
improved fire-brick, he remonstrated against 
their doing so, claiming that he was the 
original inventor, and alone entitled to a 
patent if one was obtainable. 

On the other hand, the defendant claims 
that it was only after a series of experi- 
ments under his direction and supervision, 
in his own establishment, that the success 
of the mode patented was ascertained. 

Without analyzing the testimony with the 
view of determining whether the plaintiff in 
his isolated experiment, prior to entering 
into the service of defendants, had invented 
the patented mode of securing the desired 
result, or had merely experimented so far 
as to ascertain that the use of sand-rock 
would furnish the needed glazing in his 
pottery business, and without enquiring fur- 
ther whether he had not abandoned all pur- 
pose of pushing his experiments to ultimate 
success for fire-bricks, and also without de- 
termining to what extent he and the de- 
fendant respectively suggested the experi- 
ments made in the defendant's establish- 
ment which first resulted in an ascertained 
and definite value from the compound, 
whereby the rights of the respective parties 
as employer and employs would arise, we 
will first consider the true construction of 
the act of congress. The language of the 
section is peculiar, and the object designed 
by it is not free from doubt. The section is 
as follows: 

"Wherever there are interfering patents, 
any person interested in any one of them, 
etc., may have relief against the interfering 
patentee and all parties interested under 
him, by suit in equity against the owners of 
the interfering patent; and the court, on 
notice, may adjudge and declare either of 
the patents void in whole or part, or inopera- 
tive or invalid in any particular part of the 
United States, according to the interest of 
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the parties, etc. But no such judgment or 
adjudication shall affect the right of any 
person except the parties to the suit," etc. 
Rev. St § 491S. 

So far as known this section has not re- 
ceived any express adjudication. In Howry 
v. Whitney, 14 Wall. [SI U. S.] 434, an allu- 
sion is made to a somewhat similar provi- 
sion in the act of 1836 [5 Stat 123]. The 
& Jatter act in the section referred to covei*ed 
two distinct classes of cases, viz: 1st, where 
there were interfering patents; and 2d, 
where the examiners refused to issue a pat- 
ent applied for, on the ground of interfer- 
ence with a prior patent In each of those 
cases a bill of equity would lie at the in- 
stance of either of the parties, and the court 
could determine in the latter class of cases 
whether the applicant should have a patent 
issued to him; and in the former, might 
adjudge either of the patents void in whole 
-or in part, etc. 

In ordinary cases, where a patentee brings 
suit for infringement, the defendant can as- 
sail the validity of the patent in the manner 
prescribed; and the decree of the court is 
binding on the parties. It is contended that, 
inasmuch as this suit is not for an infringe- 
ment, the defendant must be confined to the 
respective merit or claims of the patentees in- 
ter sese, irrespective of the validity of either. 
The defendant in this case, among other de- 
fences, has set up that the patented compound 
or process had been anticipated and in use be- 
fore either of the interfering patents had 
been claimed or issued. The evidence fully 
establishes the fact. In a suit for an in- 
fringement, a defence for want of novelty 
would, under the evidence in this case, be 
successful, whether the one or the other of 
the interfering patents was the basis of the 
action. The case of Mowry v. Whitney [su- 
pra] goes no further than to hold that if a 
patent is to be annulled ab initio, the pro- 
ceeding-must be at the direct instance of the 
government, but it does not decide that the 
question between conflicting patents may 
not be fully and finally determined as to the 
parties to suit for interfering patents. 

The plaintiff in this case contends that he 
has the prior and better right, although his 
application and patent are of subsequent 
date, and that the court is bound to adjudi 
cate solely as between his and the interfering 
patent, leaving one of the patents to stand 
tor subsequent adjudication when assailed 
in a proper suit 

The act of congress provides for a suit in 
equity against the owners of the interfering 
patent for such relief as equity would fur- 
nish. If the action stopped there, would a 
court of equity grant relief to a complainant 
who had no equity? If it would not, could 
not the court enquire through proper plead- 
ings and evidence, into the equities of the 
complainant? But the section proceeds to 
authorize the court to adjudge either of the 



interfering patents void in whole or part. If 
it adjudged the plaintiff's patent void, should 
not a decree to that effect be entered, instead 
of a simple decree dismissing his bill? If it 
ascertains that the defendant's patent is void, 
and the plaintiff's also, must the decree be 
restricted to a judgment against the defend- 
ant's patent, leaving the plaintiff's patent 
as if in full force and of established validity; 
so that if a new suit were brought by the 
same plaintiff against the same defendant for 
an infringement of plaintiff's patent, the de- 
fendant would then for the first time be able 
to dispute the validity of plaintiff's patent for 
want of novelty, etc.? Why two suits be- 
tween the same parties to adjust the contro- 
versies between them, when one suit would 
accomplish the end according to the well- 
known purposes of equity proceedings? Un- 
less the terms of the statute restrict the 
court, sitting in equity, so that it can not do 
full and complete justice between the par- 
ties and end the litigation between them, it 
would seem to be its duty to pass upon the 
whole controversy when fairly and fully pre- 
sented. The statute says that the court may 
adjudge either void in whole or part. How 
can it do so, consistently with law and equi- 
ty, unless each of the patents is under con- 
sideration in all respects? It may conclude 
that in some respects there is an interference, 
and in others none, so that the decree would 
be only for an annulment in part; or it may 
decree that there is an interference in toto, 
and consequently annul one of the interfering 
patents, leaving the other to stand as valid. 
But what would be the position of one who 
had previously used the patent declared 
void, when suit was subsequently brought 
against him by the other patentee for an 
infringement? Could he assail the validity 
of the patent which had already, as between 
the same parties, been adjudged, at least 
impliedly, to be valid? It seems that the 
suits in equity authorized in cases of inter- 
fering patents should not be restricted to the 
narrow limits urged. The controversy to 
between two patentees or those claiming, un- 
der them. If neither has a valid patent, the 
court should adjudge both void, and thus end 
the strife. It is on this theory that the de- 
fendant was permitted to set up in his an- 
swer the lack of novelty, not of plaintiff's 
patent alone, but of his own. True, he might 
voluntarily have surrendered his patent, and 
contested the plaintiff's right in a suit for 
infringement; but why should he not, when 
sued, insist upon a full defence, whereby a 
second suit could be avoided? The power 
vested in the court to adjudge either of the 
interfering patents void, in whole or part, is 
held to confer full authority, where the evi- 
dence justifies, on issues fairly made, to de- 
cree, not one of the patents alone, but both, 
to be void. The court so adjudges in -this 
case, and the decree will be accordingly at 
the costs of the plaintiff. Decree accordingly. 
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Case Ho. 4,977. 

FOSTER v. The MIRANDA. 

[G McLean, 221; i Newb. 227.] 

District Court, D. Illinois. Oct. Term, 1854. 

Collision between Sailing Vessels— Necessary 

Lights on the Gkeat Lakes— Act of Makch 

3, 1849— Look-Out— Division of Damages. 

1. The 5th section of the act of congress of 
3d March, 1849 [9 Stat. 382], required a ves- 
sel navigating the lakes in the night, while on 
the starboard tack, to show a red light, and a 
vessel having the wind free, a white light. It 
also required sailing vessels to have reflectors 
to their lights, and that they should be such as 
to insure a good and sufficient light, as well as 
propellers and steamers. 

2. In a collision, in the night, between a brig 
and a schooner, at the foot of Lake Michigan, 
the weight of the evidence is that the brig, 
close hauled on the wind on the starboard 
tack, had a white light. This was in violation 
of the act of congress and was such a fault as 
to preclude the brig from recovering full in- 
demnity for the damage done by the collision, 
which occurred while the brig carried such a 
light. 

3. The act of 1849 did not intend to abrogate 
the rules which have been generally observed 
for the management of vessels: it only added 
a new one. But it once being established that 
the brig had the wrong light, the burden of 
proving that the loss was not the consequence 
of it, is thrown upon the brig. The proof clear- 
ly shows that, at the time of the collision, the 
schooner had not a competent look-out. The 
schooner also should have kept away and not 
held on her course. It cannot be said, there- 
fore, within the meaning of the act of 1849 
that the loss resulted entirely from the neg- 
lect of the brig to carry the proper light. 

[Cited in The City of Washington, 92 U. S. 
3G; The Buckeye, 9 Fed. 6G7.] 

4. Both vessels were in fault, and the loss 
was divided equally between them. 

[Cited in The City of Hartford, Case No. 2,- 
7-"0; Vanderbilt v. Reynolds. Id. 16,839; 
The Pennsylvania, 15 Fed. 817.] 

[This was a suit in admiralty by George 
Foster, owner of the brig S. F. Gale, against 
the schooner Miranda.] 

Mr. Hurd, for libellant. 
Mr. Goodrich, for claimant 

DRUMMOND, District Judge. This is a 
libel filed by the owner of the brig S. F. Gale, 
against the schooner Miranda, for damages 
sustained by the brig, from a collision with 
the schooner in the fall of 1849. The brig 
S. F. Gale from Chicago with a load of 
wheat, was proceeding down the lake on her 
way to Buffalo. When near the foot of 
Lake Michigan, off Point Wabbeshanks, not 
far from the light-ship stationed near that 
point about three o'clock in the morning of 
the 11th of October, the collision took place. 
The wind was south-south-east The brig 
was close hauled upon the wind with her 



i [Reported by Hon. John McLean, Circuit 
Justice.] 



starboard tacks above, steering nearly east 
It was a clear star-light night and a vessel 
could be discerned and a brig distinguished 
from a schooner a mile or more distant 
Some time before the collision occurred, the 
light carried by the Miranda, was seen from 
the S. F. Gale, two points on her bow. The 
man at the helm was ordered to keep the 
brig clear to the wind, because the light of 
the Miranda indicated a vessel approaching 
from an easterly direction. The brig was ac- 
cordingly kept as clear to the wind as possi- 
ble. The Miranda was bound up the lake, 
on a voyage from Cleveland to Chicago, and 
was standing about west by north, and con- 
sequently had the wind free. Some time be- 
fore the collision. those on board of the Mi- 
randa had seen the light of the brig, and, be- 
lieving it a white light supposed it was a 
vessel on the same course with themselves, 
and immediately preceding the collision, the 
watch on the deck of the Miranda had gone 
aft to lower the peak, with a view to haul 
round the light-ship— a usual and proper pre- 
caution— the captain being at the helm. As 
the two vessels approached, the mate of the 
brig shouted to those on the schooner, not to 
run into them. When this was done the 
helm of the schooner was put hard-a-port, 
and that of the brig put down; but the ves- 
sels ran so near that at that moment, when 
apparently for the first time those on each 
vessel entertained apprehension of a col- 
lision, it was impossible to prevent them 
from meeting, and the Miranda struck the S. 
F. Gale on the larboard bow near the fore- 
rigging. Both vessels were injured, but the 
brig suffered the most 

By the 5th section of the act of congress of 
3d of March, 1S49, making appropriations for 
light-houses, &c., and for other purposes (9 
Stat 382), vessels, steamboats and propellers 
navigating the northern and western lakes, 
are required to comply with certain regula- 
tions "for the security of life and property," 
among which are the following:— During the 
night, vessels on the starboard tack shall 
show a red light and vessels going off large 
or before the wind, a white light; and it is 
provided, "if loss or damage shall occur, tn^ 
owner or owners of the vessel, steamooat or 
propeller neglecting to comply with these 
regulations, shall be liable to the injured 
party for all loss or damage resulting from 
such neglect" This law is undoubtedly 
binding upon all the classes of vessels mention- 
ed. It follows that it was the duty of the 
S. F. Gale to carry a red light and of the 
Miranda to carry a white light at the time 
of, and previous to the collision. There was 
no point made as to the light of the Miranda. 
Those on board of the brig admit that the 
schooner showed a white light The evi- 
dence, however, proves that it was an ordi- 
nary globe lantern without reflectors; and if 
so, it could hardly be said to come up to the 
standard required by the law; because I 
think the words in the act "said light shall 
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be furnished with reflectors, &c., complete, 
and of a size to insure a good and sufficient 
light," apply as well to the lights carried by- 
vessels as to those carried by steamboats and 
propellers. 

The libel alleges that the S. F. Gale carried 
at the time a red light The answer of the 
claimant denies it, and asserts it was a white 
light. Of course, the dispute is to be deter- 
mined by the proof. And here is to be found 
the conflict of- evidence which so often oc- 
curs, in these ca*ses between the persons on 
board of the different vessels. A brief exam- 
ination will show where the weight of the 
testimony is upon this point 

Langley, the captain of the brig, merely 
says they had a red light Scott, a seaman, 
states they had a red light on the pall bitts, 
but he did not notice the Gale's light when 
he went on deck. It being his watch below 
at the time, he did not go on deck tin the col- 
lision occurred. Hitchcock, also a seaman 
of the brig, who was at the helm, says that 
at the time the Miranda's light was first dis- 
covered, and for more than an hour previous, 
and up to the time of the collision, the brig 
showed a red light suspended from the pall 
post This is the whole testimony on the 
part of the libellant The witnesses simply 
declare the fact to be so, without adverting 
to any circumstances which show that their 
attention was particularly called to it, or 
that they had any special reasons for recol- 
lecting it 

On the other hand Durand, the captain of 
the Miranda, says that he saw the light of 
the Gale about fifteen minutes before the 
collision, a mile or more distant: that it was 
a white light He is positive it was a 
white light, because the second mate and 
himself had previously talked of it, and 
there was no other light in sight except that 
of the light-ship, and he is certain also, be- 
cause the Gale carried the same light (white) 
when she shot across the bows of the schoon- 
er. Wiigus, the first mate of the Miranda, 
declares he noticed the signal light of the 
Gale. It was a white light, but burned low, 
giving a dull light He still saw the same 
light hanging after the two vessels parted. 
Isaac Brown, the second mate, was one of 
the watch on deck at the time. He and the 
captain spoke together of the white light 
carried by a vessel then ahead of them as 
they supposed. They stood some time on the 
forecastle deck and saw a white light and 
that only. If the Gale had carried a red 
light, he says, they would not have gone aft 
to lower the peak of the mainsail, Joseph 
Brown, a seaman of the Miranda, states the 
brig had a white light which burnt dim at 
the time. The light was so near he could 
not but observe it; and he says it was re- 
marked by others at the time that the .Gale 
carried a white light Turner, also a* sea- 
man of the Miranda, says that the Gale car- 
ried a dim, white light; and is positive it was 
a white light, because he had heard the cap- 
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tain and second mate previously talking of 
the light in sight as a white light, and be- 
cause, when he found the brig was close 
hauled on the wind, with her starboard 
tacks aboard, he noticed that she showed the 
wrong light 

It is apparent from the foregoing statement 
of the evidence upon this point, it predom- 
inates strongly in favor of the conclusion 
that the S. F. Gale showed a white light 
The witnesses who testify' on that side, had 
their attention particularly drawn to the fact: 
it was the subject of remark at the time. 
They saw the light before the collision, and 
after; their opportunity for observation was 
favorable, and it seems clear that those on 
board of the brig who speak to this point 
were mistaken; or, at all events, the S. F. 
Gale did not show that kind of light which 
the law required. Tha'e can be no doubt 
the act demands the exhibition of such a red 
light (when the vessel during the night is on 
the starboard tack), as under ordinary cir- 
cumstances, and more especially in so clear a 
night as that when this collision occurred, 
can be distinguished from a green or white 
light It is possible the explanation may be 
found, as has been suggested, in the fact 
that the S. F. Gale, just before the light- 
ship was passed, had been sailing with the 
wind free, and her officers had neglected to 
change their white light when they changed 
their course. However this may be, I am 
forced to the conclusion that the brig was 
not at the time showing the proper light, con- 
sequently those who had charge of her were 
themselves in fault in that respect There 
is some doubt also, whether there was a 
good look-out kept on board of the brig. 
The captain of the Miranda says, if a good 
look-out had been kept on the brig, the col- 
lision might have easily been avoided. This 
might have been so, but those on board of 
the S. F. Gale had a right to suppose, as 
they were close on the wind, the usual rule 
would be observed by the Miranda— to keep 
away; whereas, as we shall presently see, 
the course of the schooner was unchanged 
until the collision was unavoidable. The S. 
F. Gale not being free from blame, it follows 
the owner cannot under the maritime law, 
sustain a claim for full indemnity for the 
damage done. 

The next question is, whether within the 
meaning of the act of congress the loss or 
damage resulted from the neglect of the 
brig to comply with the requirement of the 
law, because if that is the case, so far from 
the Miranda being liable to the S. F. Gale, 
the latter would be liable to the owner of 
the schooner for the injury done to the 
Miranda. And perhaps we cannot better 
illustrate the principle than by supposing this 
were a libel filed by the owner of the Miranda 
against a brig for injury done to the former. 
Could it be sustained under the circum- 
stances of this case? Conk. Adm. 302. VTe 
have to set out with the admitted fact, that 
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the S. F. Gale violated an express law of 
congress. In the case of the collision of the 
De Soto and Luda (Waring v. Clark, 5 How. 
[46 U. S.] 441), the supreme court went out of 
its way to decide, that if a collision occurs 
between steamers at night, and one of them 
has not signal lights, it will be held respon- 
sible for all losses until it is proved that 
the collision was not the consequence of the 
absence of signal lights. The court say they 
do not put the decision of the case on that 
ground, and they do not determine whether 
there was an absence of signal lights or not. 
The real ground of the decision on the merits 
was, that the Luda was run down whilst in 
the accustomed channel of upward navigation, 
by the De Soto, which was out of that for 
which it should have been steered to make 
the port to which it was bomnd. The opin- 
ion of the court in Waring v. Clark [supra] 
was given under the act of 7th July, 1S3S, 
which made it the duty of the master and 
owner of every steamboat running between 
simset and sunrise, to carry one or more 
signal lights. It is said this principle applies 
also to the act of 1S49 which we are now 
considering, and that the Miranda cannot 
be accountable for any loss to the S. F. Gale, 
until it is shown it was not occasioned by 
the brig carrying a white light 

Did the collision happen in consequence of 
the neglect of those who had charge of the 
brig? It may be admitted that the fact of 
the brig not having the proper light throws 
upon the libellants the onus of proving the 
damage was the result of some fault on the 
part of the Miranda. I have come to the 
conclusion, after an attentive examination 
of the evidence, that while it may be said 
the collision might not have happened if the 
brig had shown the right light, it may also 
be said it would not have occurred if there 
had not been fault on the part of the Miran- 
da. It is insisted, if it be proved that the 
brig violated the law, it follows as a neces- 
sary consequence that the Miranda must 
stand excused. I do not so understand the 
law. There are certain rules which are set- 
tled in the maritime law, respecting the con- 
duct of vessels at sea, but the neglect of 
these by one party will not excuse the other 
for the want of ordinary care and diligence. 
In a recent case, it seems to be implied that 
every proper precautionary measure must 
be taken on the part of the collided vessel to 
pass the other in safety; and then if a loss 
happen in consequence of the fault of the 
other, the damage is attributable to the neg- 
lect of this last. Newton v. Stebbins, 10 
How. [51 U. S.] 605. And, see St. John v. 
Paine, 10 How. [51 XL S.] 55, and The Cyno- 
sure [Case No. 3.52SL 

If the S. F. Gale showed the wrong light, 
it was not the less the duty of those on the 
Miranda to observe the usual nautical rules 
in the management of their schooner. It 
was not the intention of the act of congress 
to abrogate those regulations which have al- 



ways been observed in the management of 
vessels. Notwithstanding the brig carried 
a white light, it was the duty of the Miranda, 
having the wind free, to keep away, and 
not to hold on her course. It was a clear 
starlight night, those on the Miranda had a 
right at first to presume that the brig was 
on the same course with themselves. But if 
it be true as stated, that the captain and 
mate of the Miranda looked at the light of 
the S. F. Gale for some time, they must have 
seen that they were overhauling the vessel 
ahead at a very rapid rate. It is to be borne 
in mind that the evidence shows the two 
vessels were approaching each other at the 
combined speed of from eight to ten miles an 
hour. It should have been enough to have ex- 
cited to watchfulness. The law of congress is 
obligatory, but so are all the laws of the sea. 
There have been many rules and regulations 
established by the wisdom and experience 
of nautical men and sanctioned by the courts, 
for the conduct of vessels, but there is 
none of more" imperative obligation, than 
the one which declaims that when a vessel is 
approaching another in the night a compe- 
tent and vigilant look-out should be kept on 
board of each. It is a rule prescribed alike 
by the law, and- hy common sense and com- 
mon prudence. Did the Miranda keep such 
a look-out? It seems to me not. According 
to the evidence the officers knew they were 
approaching a vessel. What if it was a 
vessel on the same course with themselves? 
They were not the less bound to be vigilant 
in looking out for her and watching her 
movements. I concur entirely in the opinion 
of one of the nautical witnesses examined in 
court, Capt. Napier, that even if they had 
supposed the vessel ahead was on the same 
course with themselves, still it was their 
duty to keep a good look-out, and to call all 
the watch on deck to lower the peak, at a 
time when they were so near another vessel. 
It is impossible to escape the conclusion that 
if this had been done, in so clear a night as 
that was, it would soon have appeared that 
the brig ahead was in fact approaching 
' them from an opposite course close hauled 
on the wind, notwithstanding the white 
light, and thus the collision might have been 
avoided. It was also the duty of the 
schooner, having the wind abaft the beam, 
to keep away. It seems clear that if the 
Miranda had had a competent watch at the 
time, and kept away as she ought to have 
done, no collision would have taken place. 
The loss that was sustained was not the re- 
sult altogether of the neglect of the brig to 
show the right light, and was not the con- 
sequence alone of that neglect, but to say 
the least it was occasioned in a measure by 
the neglect of those in the Miranda. I find, 
therefore, that the two vessels were each in 
fault 

But it is urged, conceding there was a 
fault on the part of the Miranda, yet it was 
not such an omission as that of the brig. 
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The latter had violated an express law, by 
neglecting to do that the omission of which 
no circumstances could excuse, and it is not 
like other rules, which vary according to 
contingencies. I cannot yield -my assent to 
this doctrine. The law of congress under 
particular circumstances requires a particu- 
lar light. The maritime law requires a ves- 
sel under certain circumstances, to be man- 
aged in a certain way. Both are equally 
"binding upon those who have the charge of 
vessels. And I think that is a sound rule, 
which, if sustained and enforced by the 
courts, conduces, to the greatest extent, to 
unremitting vigilance on the part of seamen. 
The doctrine laid down by Dr. Lushing- 
■ton in the case of The Hope, 1 W. Rob. Adm. 
154, seems to be founded in good sense, and 
may be applied to this case: that if the brig 
carried the wrong light, and the master of 
the Miranda should say, "we will keep our 
course nevertheless," he would be to blame. 
It would be a dangerous doctrine, to author- 
ize the master of the Miranda to say under 
the circumstances of this case: "That ves- 
sel has the wrong light; I will not trouble 
myself to avoid her: the consequences be 
upon herself." 

Both vessels then being _in fault, the next 
inquiry is how is the loss to be apportioned? 
The rule laid down by Lord Stowell in the 
, case of The Woodrop Sims, under his sec- 
t end possibility by which a collision may oc- 
' cur, when both parties were to blame, or 
, where there is a wa^t of due diligence on 
both sides, is, that the loss must be appor- 
tioned equally between them as being occa- 
« sioned by the fault of both. This seems to 
be the well settled doctrine in the English 
admiralty, and is the general rule of the 
maritime law. Story, Bailm. § 60S; Abb. 
Shipp. (Shee's Ed.) 230-233, pt. 3, c. 1; Conk. 
. Adm. 300. It has, however, been said in the 
argument, that the rule has never been 
adopted in this country. No case was cited 
in which the doctrine has been applied by a 
court of admiralty in this country, and it is 
certainly singular, in the many cases which 
have arisen, there are so few in which the 
fault has been found to be common to both 
. parties, so as to determine what the rule is 
in such cases. But the doctrine to divide 
the loss appears to have been approved, and 
whenever it is referred to, it seems to be 
considered as a part of the maritime law to 
fce administered by our admiralty courts. 
, Story, Bailm. ubi supra; 3 Kent, Comm. 231, 
232. It is treated as settled law by Judge 
Hopkinson in Beeves v. The Constitution [Case 
No. 11,039]; by Judge McKinley in Strout v. 
Foster, 1 How. [42 U. SJ 92; and by Judge 
Woodbury in his separate opinion in Clark 
v. Waring, o How. [46 U. SJ 503. And it 
was expressly decided and applied by the 
district court of Massachusetts in 1846, and 
treated as the settled doctrine in admiralty. 
Rogers v. The Rival [Case No. 11,867], and au- 
thorities there cited. And see the case of 



The De Cock [5 Mon. Law Mag. (Notes of 
Cas.) 303]. 

It is admitted that the rule in the com- 
mon law courts is different, but all the text 
writers and judges who have mentioned the 
subject, seem to regard it as a fixed rule in 
admiralty. And on the whole, though it has 
sometimes been considered objectionable by 
able judges and writers, yet after some re- 
flection I. am satisfied the strength of the 
argument, reasoning upon general principles, 
is in favor of the rule, and sustains the au- 
thorities, in spite of a sneer that has occa- 
sionally been thrown out of its beingrusticum 
judicium. It is safer to adopt this rule in 
cases of collision, than it is to measure out 
to each party in a particular case, the pre- 
cise quantum of damage that he may have 
sustained.^ 

As the parties wish me to decide the ques- 
tion of damages on .the proof now in, with- 
out referring it to a commissioner, I will 
state my views on the subject The evidence 
is that the S. P. Gale was injured to the 
amount of $336, for which repairs were ac- 
tually made and about that amount paid 
The other damage is stated by the captain 
at $300. One of the witnesses puts it from 
$300 to $500. They do not give all the par- 
ticulars of the injury, from which the court 
might ascertain with accuracy the amount. 
It is stated that the new fore-sail was worth 
$40 more than the old. On the whole I have 
thought that $600 would, under the proor, 
be a fair amount to fix upon as the damage 
sustained by the S. F. Gale. The witnesses 
say that the damage done to the Miranda 
was §300. The whole damage done by the 
collision was then $900, one half of which 
would be $450. The S. P. Gale being in- 
jured $300 more than the Miranda, I shall 
order a decree to be entered against the 
claimant and his sureties for $150, and that 
divides the loss equally between the parties. 
I shall allow costs to neither party; each 
one must therefore pay his own. 

Case No. 4,978. 

FOSTER v. MOORE. 

[1 Curt. 279.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1852. 

Patents— Evidence Entitling Patentee to In 
junction— Infringement— Substitu- 
tion— Combination. 
1. An exclusive possession of about eight 
years, under a patent for a useful machine, 
affecting the business of a large class of per- 
sons, is sufficient prima facie evidence to entitle 
the patentee to an injunction previous to a 
trial at law. 
[Cited in Sargent v. Seagrave, Case No. 12,- 
305; Earth-Closet Co. v. Fenner, Id. 4,- 

2 The rule has since been sanctioned by the 
supreme court. The Catharine v. Dickinson, 
17 How. [5S U. SJ 170. 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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249; Corbin Cabinet Lock Co. v. Tale & 
Towne Manuf'g Co., 58 Fed. 565.] 

2. The mere substitution of one known de- 
vice, for another, though complex, is an in- 
fringement. 

[Cited in Holly v. Vergennes Ma oh. Co., 4 
Fed. bO; Wilt v. Grier, 5 Fed. 453; Yale 
Lock Manuf'g Co. v. Norwich Nat. Bank, 
6 Fed. 389.J 

[Cited in Jackson v. Allen, 120 Mass. 75.] 

3. What is technically a combination, and 
how it may be infringed, though improved. 

[Cited in Wallace v. Holmes, Case No. 17,- 
100; Waterbury Brass Co. v. Miller, Id. 
17,254; Saxe v. Hammond, Id. 12.411; 
Cochrane v. Deener, 94 U. S. 788; Milner 
v. Schofield, Case No. 9,609a.l 

This was a suit in equity [by George Fos- 
ter against Abner S. Moore] founded on let- 
ters-patent [No. 3,857] granted to Richard 
Richards, on the 16th day of December, 1844, 
for "improvements in machinery for cutting 
leather into soles." The letters-patent had 
been assigned to the complainant. The spec- 
ification was in the following words: "To 
all Persons to Whom These Presents shall 
Come: Be it known that I, Richard Rich- 
ards, of Lynn, in the county of Essex, and 
state of Massachusetts, have invented certain 
improvements in machinery for cutting leath- 
er into soles, and that the following descrip- 
tion and accompanying drawings, taken in 
connection, constitute a full and exact speci- 
fication of the construction and operation of 
my said invention: Figure 1, of the drawings 
above mentioned, represents a top view of 
my machine. Figure % is a side elevation. Fig- 
ure 3, is a longitudinal vertical and central 
section. Figure 4, is an elevation of the end 
nearest to the cutting knives. Such _ other 
drawings as maybe necessary to the following 
description will be referred to and described 
therein. So far as my machine consists of 
one or more cutters, suitably arranged in 
frame-work, and capable of being raisedfrom, 
and depressed upon a platform beneath them, 
for the purpose of supporting the leather 
during the operation of cutting, it does not dif- 
fer from many other machines in common use. 
A, Figures 1, 2, 3, is the frame work or table, 
which sustains the operative parts, and with- 
in which a frame B, is arranged in the posi- 
tion as seen in the drawings, and sustained 
in suitable bearings, in which it may be 
freely moved up and down in a vertical di- 
rection,— the object of the frame being to 
carry and elevate and depress the cutters. 
The frame B, is operated by the foot of the 
attendant, applied upon a treadle C; the 
said treadle being connected to the frame B, 
by a suitable roll D, jointed at its lower ex- 
tremity to the treadle, and at its upper to 
the frame— the same being seen in Figure 3. 
A curved arm E, projects upwards from the 
treadle, and has at its upper end a projection 
a, to which one end of a strap b, is attached; 
the said strap being wound around and at- 
tached at its other end to a pulley or drum 
c, fixed upon a. main transverse shaft d, upon 
which is a fly-wheel e. Another strap f, is 



attached at one end to, and wound around 
the drum c, in a reverse direction to that of 
the strap b, and extends downwards, and is 
secured at its other end to the treadle, so that 
the movement of the treadle by the foot 
causes a motion, first in one direction, and 
next in the opposite, of the balance or fly- 
wheel e. A small pulley g, is fixed upon one 
end of the shaft d; a strap or band h, be- 
ing attached to the periphery of the pulley, 
and passing partly around it, thence up- 
wards, in contact with a guide pulley i, thence 
over a pulley k, and thence downwards, and 
having a weight 1, appended to it, as seen in 
the side elevation. The pulley k, runs loose 
upon the end of the knife or cutter shaft m, 
and has a small dog or pawl n, jointed to its 
side, and pressed against the toothed circum- 
ference of a ratchet wheel o, by a spring p, — 
the ratchet wheel being fixed upon the end 
of the cutter shaft. The cutter shaft m, 
turns or revolves in suitable bearings, in the 
frame B. It has the holders or plates qq, 
of the two cutters or bent knives r, s, con- 
fined upon it between its bearings, as seen 
in the drawings. Each of said holders is 
formed rectangular in its cross section, and 
rests upon the shaft, which is formed to re- 
ceive it; the one holder with its knife being 
directly over the other, and its knife,— that is 
to say, the holders being on opposite sides of 
the shaft, and so arranged that the two 
knives, which are to be curved alike, shall 
be brought into line transversely with each 
other, throughout the curves of both. The 
two holders of the knives turn midway be- 
tween their ends upon a pin t, which extends 
through, and is fixed in the cutter shaft, and 
projects from the same into each liolder, so 
that when the end of one, or adjacent ends 
of both of the holders, is moved transversely 
in one direction, the other end of the same, or 
other adjacent ends of both, will be equally 
moved in an opposite direction, thus enabling 
us at any time to narrow or widen the 
toe or heel of the sole as occasion may require. 
The adjacent ends of the cutter holders are 
confined down upon the shaft by a screw u or 
v, which passes through one of the holders 
and the shaft, and is screwed into the other 
holder,— there being an elongated slot or open- 
ing formed transversely through the shaft for 
each screw to pass and move through, when 
the adjacent ends of the cutter holders are 
moved to the right or left transversely. Fig- 
ure 5 denotes a vertical cross section of the 
cutter shaft and cutter holders taken through 
one of the confining screws, and its slot, u, 
being the screw, and w the slot On the end 
of the cutter shaft, opposite to that on which 
the loose pulley is placed, a circular plate 
x is fixed,— the said plate having two notches 
formed in its circumference on opposite sides 
of its centre, and at one hundred and eighty 
degrees distant from the centre of one to 
that of the other; the said notches being ar- 
ranged m a vertical line with each other. 
An end view of this plate is given in Figure 
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G, in which one of the notches is seen at y, 
the other being covered by the lower end of 
a slide z, which is adapted to the surface of 
the plate so as to play up and down vertical- 
ly,— the length of the said slide being equal 
to the diameter of the plate, diminished by 
the depth of one of the notches. A latch a* 
is arranged horizontally over the cutters and 
turns on a fulcrum or joint at b*, in such 
manner as to allow its end over and which 
is in contact with the circular plate x, to play 
up and down vertically. A stud, or other 
analogous contrivance, ci, projects vertically 
from the frame A, directly underneath the 
slide Z, and has its top graduated or situated 
at such a distance from the lower end of the 
slide, that when the frame B descends, so as 
to carry either one of the cutters through the 
leather to be cut, the said stud will come 
into contact with the slide, and elevate the 
same to such extent a,s to throw the latch 
ai out of the notch, and thereby permit the 
cutter shaft to be partially revolved so as to 
bring the knife which was previously up- 
wards into the position of the one which last 
performed its cutting operation, and thereby 
turn the circular plate so as to cause the latch 
to fall into the other notch. The partial rev- 
olution of the cutter shaft is effected by the 
treadle when it rises, acting through the arm 
E, and the mechanism directly intervening 
between it and the cutter shaft "When the 
treadle is depressed, the loose pulley upon the 
cutter shaft carries the dog or pawl over the 
teeth of the ratchet wheel O; that is to say, 
causes it to slip or slide over the same, but 
the instant the direction of the pulley is re- 
versed by the band h, which is wound upon 
the pulley g, the dog acts in the teeth of the 
ratchet wheel and turns the cutter shaft The 
leather to be cut into soles being previously 
reduced to a proper width, is placed upon the 
table or platform G, and between parallel 
guides EC H. It is pressed forward beneath 
the cutting knife until it comes into contact 
with a vertical gauge plate K, which extends 
downwardsfromahorizontal shaft L, support- 
ed and moving in bearings JM M, in a frame N, 
which is capable of being moved towards or 
from the cutter by a screw O, or any other 
suitable contrivance. The shaft L, has a 
bent lever P, fixed upon one end, as seen 
in Figures 1, 2, the said lever extending in 
one direction towards and underneath the 
cutter shaft, and being borne up against the 
said shaft by a weight Q, applied upon its 
opposite end. From the above it will be seen 
that the depression of the frame B, will cause 
the end of the lever P, first mentioned, to 
descend, and thereby turn the shaft L, a lit- 
tle in its bearings, in such manner as to cause 
the lower end of the gauge plate to move in 
a direction away from the cutter, and allow 
the piece of leather separated from the sheet 
thereof to fall freely away from the same and 
drop upon an inclined plane R, over which it 
slides out of the machine. Having thus de- 
scribed my machinery, that which I claim is 



as follows, namely: I claim the above speci- 
fied manner of operating the cutting knives 
r, s, applied upon the revolving shaft m, 
namely: the arranging said knives as de- 
scribed upon a revolving shaft and causing 
them and the shaft to be partially revolved 
at suitable periods of time in the manner as 
set forth, so as alternately to bring each 
cutting knife in succession into the required 
position for it to cut through the leather 
when depressed by the frame or mechanism 
by which it is made to act upon the same. 
I also claim, in combination with the above, 
giving to the gauge plate (K) at the time of, 
or soon after the depression of either knife in- 
to the leather, a motion in a direction away 
from the cutting knives in order to permit 
the piece of leather separated from the sheet 
thereof to fall freely away from the same, as 
described. I also claim the combination of 
mechanical parts by which the requisite de- 
grees of rotary motion of the shaft which 
carries the cutting knives, are determined in 
the manner hereinbefore described, the said 
parts being the notched circular plate x, ap- 
plied upon the rotary cutter shaft, the catch 
or latch ai, the slide Z upon the circular plate, 
and the fixed stud, or other analogous con- 
trivance, by which the slidle is moved when 
the knife frame is depressed; the whole be- 
ing applied and operating substantially as 
described. I also claim, attaching the knife 
holders to the revolving shaft m, in such 
manner as to admit of a corresponding move- 
ment of then.' adjacent ends, in transverse 
direction, at one and the same time, and the 
fixing the said ends afterwards to the shaft, 
the same being for the purpose of narrowing , 
or widening the toe or heel of the sole as set 
forth. In testimony that the above is a cor- 
rect specification, I have hereto set my sig- 
nature this twenty-first day of September, 
A. D. 1844. Richard Richards. Witnesses, 
R. H. Eddy. John Noble." 

The complainant alleged that each of the 
things specifically claimed were used by the 
defendant A machine constructed accord- 
ing to the specification, and also the machine 
complained of, were produced, and affidavits 
of experts were made by each party. The 
motion was for a preliminary injunction, 
founded on long possession under the patent, 
and an allegation that the defendant's ma- 
chine was an infringement 

G> T. Curtis, for the motion. 
R. Choate, contra. 

CURTIS, Circuit Justice. The first ques- 
tion is, whether the complainant has shown 
such a prima facie title to the things patent- 
ed, as will enable him to call on the court 
to protect his right until it can be tried. The 
affidavit of Pillsbury states that the pat- 
entee, and those claiming under him, have 
been engaged in building these machines 
since the letters-patent were granted, a pe- 
riod of about eight years. That, during this 
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time, they have made and sold upwards of 
one hundred and fifty of these machines, 
and they have, been put in use in Massachu- 
setts, Maine, Ohio, Pensylvania, and other 
parts of the country. That about fifty of 
these machines are now in daily use at Lynn, 
in Massachusetts, the place where they were 
originally introduced. And that, except in 
this case, the witness has not known the 
novelty, or validity of Richards's patent dis- 
puted; nor has he known any attempt made 
to infringe it. No conflicting evidence has 
been introduced by the defendant, tending 
to show that the possession of the patentee 
has been questioned, or interrupted, or that it 
has not been as extensively enjoyed as this 
witness declares; nor is the validity of the 
patent denied by any affidavit of the defend- 
ant 

This is such a prima facie title as a court 
of equity is bound to protect. The familiar 
rule stated by Lord Eldon, in Hill v. Thomp- 
son, 3 Mer. 622, is, that when a patent has 
been granted, and there has been an exclu- 
sive possession of some duration under it, 
the court will enjoin, without putting the 
party previously to establish his right at 
law. And this rule has been followed in this 
and other circuits, and is well established 
in England. Isaacs v. Cooper [Case No. 
7,096]; Washburn v. Gould [Id. 17,214]; Orr 
v. Littlefield [Id. 10,590]; Bickford v.Skewes, 
Webst Pat. Cas. 211; Neilson v. Thompson, 
Id. 277. It is not possible to fix any precise 
term of years during which the exclusive 
possession must have continued. The reason 
for the presumption in favor of the validity 
of the grant is, the acquiescence of the pub- 
lic in the exclusive right of the patentee, 
which, it may reasonably be assumed, would 
not exist unless the right was well founded. 
And it is obvious, that this public acquies- 
cence is entitled to more or less weight, ac- 
cording to the degree of utility of the ma- 
chine, and the number of persons whose 
trade, or business are affected by it I am 
satisfied that this is a useful machine, not 
only because it is so stated by Pillsbury, 
but from the number which are now in use; 
and there can be no doubt that it affects the 
trade and business of a numerous and intel- 
ligent body of persons in this and other 
states. In a case "where, though the validity 
of the patent has been questioned, no spe- 
cific and satisfactory ground of doubt has 
been laid hy the defendant, this acqui- 
escence, for a period of about* eight years, 
dispenses with the necessity of bringing an 
action, at law, before moving for a prelim- 
inary injunction. But the coinx>lainant must 
show an infringement by the defendant; 
and the next question is, if he has done so. 

In this, as in other patent cases, this is a 
complex question, partly of law and partly 
of fact; and in this, as in most patent cases, 
when the law has been determined and ap- 
plied, the facts do not present great diffi- 
culties. The first inquiry is, what is claim- 



ed? and the second, has the defendant used 
what is claimed? The construction of the 
claim is matter of law. It has been argued 
that the first claim is for an abstraction. I 
do not so consider it The claim is, of the 
described means of arranging the knives 
on a shaft, and causing them to revolve and 
be depressed, so as to produce certain ef- 
fects; and this is, in substance, a claim of 
certain mechanism, described in the speci- 
fication, so combined and arranged, as is 
therein shown, and adapted to produce spe- 
cific effects. In point of form, I see no* 
sound objection to the claim. Laying aside, 
for the present, the last claim, which is for 
the attachments of the knives, I find the 
mechanism claimed, consists in a revolving 
shaft having two knives placed upon it in a 
particular manner, and in the means of 
working this shaft, and, in combination with 
these, the means of giving to the gauge 
plate certain movements. It has not been 
denied, that the gauge plate itself, in the 
defendant's machine, and the means of 
moving it, so as to allow the soles, when 
cut, to fall out of the machine, are sub- 
stantially the same as in the plaintiff's? 
and, indeed, an inspection of the two ma- 
chines can leave no reasonable doubt on 
this point. It is true, the defendant's has a 
screw, by means of which the gauge plate 
may be moved, so as to adapt it to different 
sizes of soles; but this is plainly an addi- 
tion to, and not an alteration of, this part 
of the thing patented, which does not consist 
in the gauge plate itself, or the means of 
graduating it, but solely in the means of 
communicating to it the rocking motion 
"which allows the escape of a sole when cut, 
and then brings the plate into position to 
act as a gauge. 

But it is correctly argued that even if the 
patentee was the original inventor of this 
means of giving this motion to the plate, and 
the defendant has used it still, as it is claim- 
ed only in combination with the shaft and 
knives, and mechanism to move them, unless 
the defendant uses these also, he does not in- 
fringe; because these are, undoubtedly, an 
essential part of the combination, and if the 
whole, in substance, is not used, there is no 
infringement And, therefore, it is necessary 
to see whether the defendant has infringed 
upon what is first claimed. That he uses a 
shaft, with knives attached to it in the same 
manner as is described in the plaintiff's spec- 
ification, is clear. Here, also, he has added 
a screw, by means of which the knives may 
be moved, when the screws which attach the 
knives to the shaft, by compressing the knife- 
holders, are loosened. But this does not af- 
fect the arrangement of the knives on the 
shaft. It is an addition to, and not an alter- 
ation of, the thing patented. But the real 
question is whether the defendant's means of 
working the shaft are, within the patent 
law, substantially the same as the plaintiff's. 
These means may be considered under two 
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heads: namely, the mechanism by which the 
shaft is rotated and depressed, and that by 
which the decrees of rotary motion, requisite 
to bring the knives into the position to cut, 
are determined, and the revolution arrested 
and the shaft held while the cut is made, and 
then released. As to the first, Mr. Robert H. 
Eddy, whose affidavit is adopted by Mr. 
Thomas Blanchard, as correcuy expressing 
his views, says: "I do not perceive any thing 
essentially new, or not well and long known 
to mechanicians, in the machinery used to 
rotate the shaft in the defendant's machine; 
nor does it seem to me to be so practically 
useful as that used by Richards for such 
purpose. The invention of Richards, namely, 
the arranging the knives upon a revolving 
shaft, and causing them and the shaft to be 
partially revolved, at suitable periods of 
time, in the manner as set forth in Richards's 
specification, namely, on its axis, so as to 
bring the knife, which was previously up- 
wards, into the position of the one which last 
performed its cutting operation, is, in my 
judgment, identical with that 'adopted in the 
machine seen at the shop of said Moore," 
(that is, the defendant's machine.) "The ver- 
tical and intermittent movements of the 
knife-shaft are produced by machinery, 
which may be considered as common and 
well-known mechanical equivalents for those 
described in the said specification of the said 
Richards." No affidavit made by the de- 
fendant contradicts this*; for though, as will 
presently be noticed, his experts declare that 
the two machines, in their opinion, are not 
substantially the same; they do not say that 
the defendant's devices are not well-3aiown 
means of accomplishing the same ends effect- 
ed by Richards. Indeed, in the written ar- 
gument for the defendant, it is not insisted, 
that there is a substantial difference between 
the machines in this particular. The posi- 
tion there taken is, "that the combination of 
mechanical parts, whereby the degree of ro- 
tary motion is determinod in the defendant's, 
is not shown to be substantially the same as 
in the plaintiff's." 

It appears, by an inspection and compari- 
son of the two machines, that in both, the de- 
gree of rotary motion is determined by a 
notched plate, fixed to the end of the knife- 
shaft, with which a catch engages when the 
notches are brought opposite to the catch in 
their revolution. The knife-shaft is thus ar- 
rested and fixed while it descends, and the 
knife cuts. The catch is disengaged, when 
this operation is completed, and' the knife- 
shaft is left free to revolve, so far as to bring 
the other notch opposite to the catch, which 
engages with it, and the same operation is re- 
peated. In the plaintiff's machine, the catch 
is placed above the plate, and at a right 
angle with it, and engages the notch, partly 
by its own weight, but assisted by a spring. 
In the defendant's, the catch is placed oppo- 
site the face of the plate, which has a flange 
upon it, in which are' the notches; and the 



catch is a spring-catch, of well-known con*- 
struction. In the plaintiff's machine the 
catch is disengaged from the notch by a 
slide, working on the face of the plate, put in 
motion upwards against the catch by de 4 
scending with the knife-shaft, and striking a 
stud fixed to the frame of the machine. 
* In the defendant's, the catch is disengaged 
by impinging on an inclined plane, or wedge, 
against which it is moved by descending with 
the knife-shaft In other words, the diversi- 
ties are, that the defendant uses a spring- 
catch, the plaintiff a catch and spring; the 
defendant disengages by working against a 
wedge, the plaintiff by working through a 
slide against a stud. Of these diversities, 
Mr. Eddy, supported by Mr. Blanchard, 
says: "These are not, strictly, a "combina- 
tion, like that described in the patent of the 
said Richards; but they are a common and 
well-known combination for the purpose, and 
are mere substitutions for such mechanism 
as is described by the said Richards." Six 
experts, including Mr. Thompson, who built 
the defendant's machine, testify that, in their 
opinion, the two machines are not the same 
in principle and mode of operation. But no 
witness says that the use of a spring-catch, 
in place of a catch and spring, or the use of 
a wedge, or inclined plane, to disengage a 
catch, in place of a slide and stud, were not, 
what Mr. Eddy and Mr. Blanchard pro- 
nounced- them to be, well-known combina- 
tions for those purposes. In my judgment, 
this is decisive. I do not think the doctrine 
respecting the use of mechanical equivalents, 
is confined by the patent law to those ele- 
ments which are strictly known as such in 
the science of mechanics. In the present 
advanced state of that science, there are dif- 
ferent well-known devices, any one of which 
may be adopted to effect a given result, ac- 
cording to the judgment of the constructor. 
And the mere substitution of one of these for 
another, cannot be treated as an invention. 
It does not belong to the subject of inven- 
tion, but of construction. One constructor 
may adopt a spring-catch, another a catch 
and spring; but whether he takes one or the 
other, is matter of judgment in construction, 
as long as both are designed to accomplish 
the same end, and both are in common use 
to accomplish it. 

The substance of this invention does not con- 
sist in the identical devices used, but in a 
practicable and described mode of effecting 
certain operations; and when the patentee 
has described what those operations are, 
and one practicable mode of effectingthem,he 
has enabled constructors to effect these oper- 
ations, not only by the identical devices he 
employed, but » by all other known substi- 
tutes. If this were not so, no patent for ma- 
chinery, of the least complication, would be * 
of any value. Now, the difficulty which at- < 
tends the affidavits, on the part of the de- 
fendant, is, that the opinions given by them 
are not accompanied by any explanation of - 
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what the witnesses mean by principle, or 
mode of operation, or by any statement of 
what, in point of fact, they consider are the 
diversities between the two machines; or 
whether those consist in the substitution of 
one well-known mode of effecting a given 
movement, in place of another. And this is 
equally applicable to what they say respect- 
ing the means of revolving the shaft They 
express an opinion that the means are dif- 
ferent, and the practical result better. Mr. 
Eddy and Mr. Blanchard think the practical 
result not so good; and though they do not 
say the means are the same, they do say 
they are long and well-known moans of re- 
volving the sutu.u 

If I were to come to the conclusion that 
the defendant's mode of revolving the shaft 
was a real practical improvement, it would 
by no means follow that it would not be an 
infringement of the patent. Looking al the 
whole structure devised by the patentee, and 
covered by the first claim, the question would 
then be, if its substance was not used by 
the defendant, though he had improved it, 
by adopting a continuous, in place of an 
intermittent, motion. Very nice and difficult 
questions have been made concerning what 
are often called combinations, but the ele- 
ments of which are not capable of being 
distinctly defined and separated. If a com- 
bination, properly so called, consist of two 
or more distinct things, and the patent is 
for combining them into one whole, it is 
familiar law, that if all are not used, the 
patent is not infringed. But the first claim 
in this patent is not for such a combination. 
It is for an operative part of a machine, 
and in substance covers that operative part; 
just as a patent for an entire machine covers 
the whole machine. In some sense, it may 
be called a combination, for it consists of 
different parts united together, as an entire 
machine does. But it is not strictly and tech- 
nically a combination, any more than an 
entire machine is. And it may be improved, 
and a patent taken for that improvement; 
and at the same time, the improvement can- 
not be used without the consent of the orig- 
inal patentee. And even where a strict com- 
bination is claimed, if one of the elements 
of that combination is complex enough to 
admit of an improvement, without destroy- 
ing its identity, such improved combination 
would still be an infringement This case 
presents an illustration. The patentee claims 
the means of moving the gauge plate, in 
combination with the knife-shaft, and the 
means of revolving, fixing, and depressing it 
This is technically a claim for a combina- 
tion, and would not be infringed by a ma- 
chine which should omit the motion of the 
gauge plate. But if that is used, the other 
element of the combination may be capable 
of being improved, without destroying its 
identity; and if thus improved, the whole 
combination, in the sense of the patent law, 
would be used. 
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Whether the change made by the defend- 
ant, in this case, goes beyond the mere sub- 
stitution of one known device for another, 
so as to amount to a patentable improvement, 
or whether, if it does, it is still only an im- 
provement of the thing patented, and so an in- 
fringement, are questions which it may be 
proper to raise hereafter, in the progress of 
the cause; but in the present state of the 
evidence, I do not see such grounds of doubt 
upon these points as ought to prevent the 
court from protecting the right of the plain- 
tiff, by requiring the defendant to keep an 
account and file a bond, with sufficient sure- 
ties, to pay such sums as may be finally de- 
creed against him; and in default thereof, 
an injunction must issue. I make the order 
for an injunction conditional, because it is 
not suggested that the defendant has con- 
structed, or is about to construct, any other 
machine than the one complained of; and if 
the plaintiff is made secure of receiving all 
the profits which may arise from the use of 
the machine until a final decree, he will be 
sufficiently protected in case it is decided 
that the defendant infringes on a right be- 
longing exclusively to him. I have not 
thought it necessary particularly to examine 
the other claim in the specification. 

FOSTER (MOORE v.). See Case No. 9,7G0. 

FOSTER (MORA v).- See Case No. 9,784. 

FOSTER (NELSON v.). See Case No. 10,- 
105. 
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FOSTER v. PEASLEE. 

[21 Law Rep. 341; 36 Hunt Mer. Mag. 454.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1856. 

POWERS OF TUB SECRETARY OF THE TREASURY TO 

Suspexd the Issue op Certificates to Im- 
porters of Distilled Spirits— Act op March 
3, 1799. 

1. The collection act of 1799, § 41 [1 Stat. 
659], requires the delivery to tho importer of 
distilled spirits, of a certain certificate to ac- 
company each cask, as evidence that the same 
has been lawfully imported; and section 43 
provides that the finding of such cask, without 
such certificate, shall be presumptive evidence 
of its being liable to forfeiture. In 1850 the 
secretary of the treasury directed the collect- 
ors to discontinue the delivery of said certifi- 
cates, except on payment of fees therefor, on 
the ground that, the object of said provisions 
being the prevention of fraudulent claims for 
drawbacks, subsequent legislation had render- 
ed them unnecessary. Held, that their object 
was also to prevent illegal importation, and 
that the secretary, having no power to repeal 
the rule of evidence established by section 43, 
had no right to withhold the certificate on 
which the burthen of proof depends. 

[Cited in Clark v. Peaslee, Case No. 2,S31; 
Crookes v. Maxwell, Id. 3,415.] 

2. Whether the secretary would have power, 
in any case, to order the collectors to disobey 

i [36 Hunt, Mer. Mag. 454. contains only a 
partial report.] 
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the positive requirement of an unrepealed actof 
congress, because later legislation, in Ms opin- 
ion, rendered the same unnecessary, quaere. 

This action was assumpsit for money had 
and received, and was submitted upon the 
following statement of facts, viz: On the 
2Gth day of December, 1854, the plaintiff 
imported into the port of Boston, from Ro- 
chelle, ninety-seven packages of brandy, of 
which due entry was made, in bond, at the 
custom house, at said port of Boston; and 
the plaintiff applied to the defendant, who 
was the collector of customs at said port, for 
the certificates to accompany each cask or 
package of said brandy upon the sale, there- 
of. But the said defendant refused to grant 
. said certificates, unless the said plaintiff 
would pay therefor the sum of four cents 
for each and every of said certificates, which 
the said plaintiff paid, but under the follow- 
ing protest in writing, then and there filed 
with said defendant: "We protest against 
the payment of fees for particular certifi- 
cates, which we are entitled to without 
charge under section 41 of the act of 1799, 
and for marking and gauging under said 
act, believing that such charges or fees are 
unauthorized by any law of congress, and 
that they are illegal and unjust." 

Milton Andros, for plaintiff. " 
B. F. Hallett, for defendant 

CURTIS, Circuit Justice. The collection 
act of March 2, 1799, by its 41st section, re- 
quires the delivery to the importer of distill- 
ed spirits, of a particular certificate, in the 
form prescribed, to accompany each cask, 
wherever the same may be sent within the 
limits of the United States, as evidence that 
the same have been lawfully imported. The 
43d section enacts that the importer shall 
deliver to the purchaser of each cask the cer- 
tificate belonging thereto, on pain of forfeit- 
ing fifty dollars for neglecting so to do; and 
if any such cask of distilled spirits be found 
in the possession of any person unaccompa- 
nied by its certificate, it shall be presumptive 
evidence of its being liable to forfeiture, and 
shall be seized and a forfeiture inflicted, if 
the claimant shall fail to prove on the trial 
'that it was legally imported, and the duties 
paid thereon. It is stated at the bar that 
these certificates continued to be given, pur- 
suant to the above directions of the collec- 
tion act, until the year 1850, when, by a cir- 
cular of the 2Sth of March of that year, the 
then secretary of the treasury directed the 
collectors of the customs to discontinue their 
delivery, unless the importer should request 
it and pay fees to the o/ficer for making the 
same. 

The grounds upon which the defendant's 
counsel has rested the justification of this 
change of practice are, that the main pur- 
pose of these provisions of the collection act 
of 1799 was to guard against fraudulent 
claims for drawbacks on the exportation of 



spirits, wines, and teas, for which opportu- 
nity was given by other provisions of law, 
which allowed those articles to go into the 
possession of the importer; and that, as by 
force of the acts of April 20, ISIS (3 Stat 
469), and March 3, 1S49, § 5 (9 Stat. 399), 
drawbacks cannot be claimed on the export 
of any articles, save those which have re- 
mained in the public stores, the opportunity 
for frauds and the necessity of the certifi- 
cates, marks, &c.,.to guard against them no 
longer exist, and the secretary of the treas- 
ury had power to dispense with them. 

Without stopping to inquire whether the 
secretary of the treasury has power, in any 
case, to order the collectors of customs to 
disobey the positive requirement of an un- 
repealed act of congress, because later legis- 
lation has rendered that requirement, in his 
opinion, unnecessary, I think it clear that, in 
this case, he had not power to order these 
certificates to be discontinued. The purpose 
of these provisions of the act of 1799 was not 
limited to the prevention of fraudulent 
claims for drawbacks. The object was to 
afford security against illegal importations. 
This appears from the provisions requiring- 
the certificate to accompany each cask when 
sold, though the time limited for exportation 
may have expired; and also from the change 
of the burthen of proof respecting the legal- 
ity of the importation, if such a cask be 
found in the possession of any person unac- 
companied by the appropriate certificate. 
This rule of evidence the secretary of the 
treasury has no power to repeal, and it is 
the law of the land now; and if so, it cannot 
be maintained that the secretary has power 
to direct his subordinates to withhold these 
necessary documents altogether, and thus 
subject the importer to the penalty which is 
inflicted for selling without a certificate, or 
the purchaser to the risk of seizure and con- 
demnation; or to withhold them unless the 
importer will pay fees for them, thus exact- 
ing from the importer a tax not imposed by 
law. My opinion is that upon the facts 
agreed the plaintiff is entitled to a judg- 
ment 
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FOSTER et al. v. The PILOT NO. 2. 

[1 Newb. 215; i 1 Am. Law Reg. 403; 5 Pa. 
Law X Rep. 231.] 

District Court, TV. D. Pennsylvania. Jan., 
1853.2 

Seamen's Wages— Libelant as Part Owner of 
the Vessel. 
1. A seaman who is at the same time a part 
owner of the vessel in which he serves, is not 
thereby precluded from libeling in admiralty 
for wages. 
[Disapproved in The Benton, Case No. 1,334. 
Cited in Pettit v. The Charles Hemje, Id. 
11,047a.] 

i [Reported by John S. Newberry, Esq.] 
£ [Reversed in Case No. 5,199.] 
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2. A. & B. were, with others, part owners 
of a vessel, and also served on board her as 
mariners. The vessel was sold on execution 
out of a state court, on a judgment against all 
the owners. Held, that the sale not affecting 
the liens of seamen, A. and B. might libel the 
vessel in the hands of the purchaser at sheriff's 
sale, for wages due prior thereto, notwith- 
standing the former part ownership. 

3. The seamen's lien for wages is not dis- 
charged by a sale on execution against the own- 
ers of a vessel. 

[Cited in The Skylark, Case No. 12,928.] 

In admiralty. Libel for wages. 

Mr. Pinney, for libelant 
Mr. Stanton, for respondent. 

IRWIN, District Judge. On the 7th day 
of December last, several bills were filed by 
James Foster and others, for wages alleged 
to be due them as mariners of the steam- 
boat Pilot No. 2, belonging to the port of 
Pittsburg. On the same day, the marshal 
seized the vessel by process in favor of said 
libelants, and has since held it in custody 
to answer their claims, and to await the 
adjudication of this court. Prior to the time 
when the said libels were filed and the at- 
tachments served, the said steamboat was 
taken in execution by the sheriff of Al- 
leghany county, upon judgments obtained in 
the district court of said county, against the 
owners, and after due notice, it was on the 
18th day of December, publicly sold by the 
said sheriff to B. McBride, for the sum of 
seven hundred and sixty dollars. On the 
21st of December, the said McBride, as in- 
tervener, answered the several libels, from 
which it appears that as purchaser at sher- 
iff's sale, he claims to hold the said steam 
vessel discharged from any lien which may 
have existed prior to the sale, and from the 
claims of the libelants, who are denied to 
have been mariners in said vessel as is as- 
serted in the said libels, which, therefore, 
he prays may be dismissed, and the libelants 
condemned in costs, &c. At the hearing no 
proof was offered in support of the latter 
allegation, but it was contended that two of 
the libelants named, Alexander Woods and 
Jacob Gallatin, whose claims for wages 
amounted to the sum of five hundred and 
eighteen dollars and sixty-three cents, were 
before and after the voyage last made by 
the steamboat, and at the time of filing their 
several libels, its part owners, and that the 
judgment and execution upon which it was 
sold, were against the said Woods and Gal- 
latin, as well as against the other part own- 
ers, and that, therefore, they have no lien 
thereon for wages or otherwise. So much of 
the answer as alleges the part ownership 
of the vessel by Woods and Gallatin at the 
time mentioned, is admitted to be true, but 
it is denied that their claim as mariners of 
the said vessel for wages due and their lien 
as such mariners can in any manner be af- 
fected by such part ownership. This is the 
only question for consideration. 



There are principles of law governing mer- 
cantile partnerships which in argument are 
supposed to involve and settle the points 
raised by the answer adversely to the claim 
of the libelants. But it is unnecessary to 
inquire what would have been the legal ef- 
fect of the disputed claims if creditors of 
the partners of the steam vessel claiming 
by liens inferior to that of wages or claim- 
ing in personam had intervened to contest 
the claims for wages or to inquire whether 
part owners not parties to the libel, could 
successfully intervene to resist the claims 
for wages of their copartners, on the ground 
that such claims, like all other claims be- 
tween partners in relation to services to the 
partnership, or connected with the partner- 
ship property, can only legally be adjusted 
and determined according to the law of 
partnership. Neither creditors nor part own- 
ers have intervened; but had either or both 
events occurred, it must not be inferred that 
such intervention, under the circumstances 
supposed, would be regarded as a legal ob- 
stacle to the mariner's claims for wages. 
It is not meant, however, to say more than 
what properly belongs to the case under 
consideration, as it may be affected by the 
proo'fs exhibited, the principles of maritime 
law, and as in principle it is distinguished 
from that assumed in argument. The re- 
spondent is a purchaser of the steam vessel 
subject to Hens for mariner's wages, and as 
no one else intervened to contest those liens, 
the inquiry will be confined to what lie has 
set forth in his answer as above noticed, 
and the proofs and the law which sustain 
the claims of the libelants. 

The claim of mariner's wages has a pri- 
ority above all other claims against the ves- 
sel, the freight, and the proceeds of both, 
into whosesoever hands they may come. It 
is a permanent lien, and secures to the mar- 
iner for his wages, a preference above all 
other persons, and may be enforced In ad- 
miralty against a bona fide purchaser, witn- 
out regard to the title through which tho 
purchaser claims. The respondent purchas- 
ed the steam vessel at sheriff's sale, eleven 
days after it had been libeled, and was in 
custody of the marshal, and while the libel- 
ants were proceeding in this court to enforce " 
their liens. He cannot, therefore, allege 
with truth, that when he purchased her he 
had no legal notice of these claims. But 
with or without notice, if all the libelants 
were mariners, and were all entitled to 
wages, their lien against the vessel, after as 
well as before sale, is unquestionable. But 
whilst this is not denied as a general prin- 
ciple, it is contended that two of the libel- 
ants, though they might have been as alleg- 
ed, employed as mariners in the vessel, yet 
as part owners of it, they could not by any 
known principles of law, proceed by libel in 
admiralty for the recovery of wages: that 
all the owners of the vessel were debtors 
for wages, and all equally liable: that the 
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libelants could not separate themselves from 
other part owners, and assert a separate 
claim against the partnership property, 
which, in effect, would be to claim against 
themselves as well as against their copart- 
ners, nor could they claim against a bona 
fide purchaser of the partnership property 
under a judicial sale: that such claims for 
services to the partnership in a steam ves- 
sel or otherwise, might be met with similar 
or equally good claims by other part own- 
ers, and that their separate or mutual char- 
ges and accounts can only be legally settled 
by the law of partnership. It was further 
urged that, if part owners of a vessel had 
in admiralty a lien for wages as mariners, 
the right would extend to all other ad- 
miralty liens to the exclusion of creditors, 
and thus open a door to fraudulent claims, 
which, in most instances, it would be im- 
possible to expose, or successfully resist. 
The argument in this case is specious, but 
unsound. The owners of a steam vessel 
must, from necessity, in a voyage of that 
vessel, be subject to mariner's wages; and, 
if it should happen that one of their number 
should be employed as a mariner, such em- 
ployment would be in a capacity distinct 
from,* and unconnected with the appropriate 
business of a partnership of that nature, 
the object of which is either to let the ves- 
sel out to freight, or for mutual adventure 
in vessel and cargo. As one of the crew, 
his name would regularly be included in the 
shippiDg articles for the voyage; and either 
by them or other contracts, his station and 
rate of wages would be determined; and 
while subject to all the penalties and for- 
feitures, prescribed by the act of congress 
for a failure to perform his duties as a 
mariner, he would, as such, be entitled to 
the stipulated wages, and the triple remedy 
which the law provides for enforcing its 
payment: a lien upon the vessel, the freight 
and the proceeds of both, regardless of part- 
nership relations and liabilities, unless by 
express contract another way of securing 
his wages had been provided. Without such 
an agreement, it would be fair to infer that 
his copartners in a vessel regarded his right 
to wages as unconnected with, and beyond 
the control of the partnership. In pursuing 
the remedy by libel, it would, therefore, be 
enough for the libelant to show, by the ship- 
ping articles or otherwise, that he shipped 
as a mariner, and, as such, was entitled to 
wages, and that his wages were due and 
unpaid. The act of congress, which secures 
this -right, is in accordance with the policy 
and usages of maritime law, which regards, 
with peculiar favor and tenderness, the 
situation of seamen, by giving them a lien 
for wages paramount to all other claims, 
and a summary remedy for enforcing the 
right, unaffected by collateral matters, or 
common law pleadings. But whatever doubt 
there may be as to the remedy, when a ves- 
sel is owned by several in strict partner- 



ship, there can be none in a case where they 
they are merely part owners, as the respond* 
ents are alleged to be in the answer, and as 
they must be taken to be in the absence of 
all controlling circumstances. The general 
relation of part owners of a vessel, is that 
of tenants in common and not as copartners; 
they are, therefore, not liable in solido, nor 
entitled, in the settlement of their accounts, 
to- be governed by the principles of partner- 
ship. Nicholl v. Mumford, 4 Johns. Ch. 522; 
2 Johns. 611. There are exceptions, but this 
case is not one of them; and as liens may 
arise either from express or implied assign* 
ments, it is but a reasonable presumption, 
when not opposed by special or express con- 
tract, that part owners do not intend to rely 
solely upon the personal responsibility of 
each other, to reimburse themselves for ex- 
penses and charges incurred upon the com- 
mon property for the common benefit, but 
that there is a mutual understanding that 
they shall possess a lien* in rem. Story's 
Partn. 444. 

The navigation of the western waters by 
steamboats is often attended with more than 
ordinary risk and loss; to lessen such risk, 
it is not unusual for those about to engage 
in such business to unite in partnership with 
one or more persons, known to be skillful 
and trustworthy mariners, whose interest in 
the vessel, though generally small, is always 
sufficient to call into action the greatest 
amount of vigilance, ability and care of 
which they are capable, an advantage which 
it would be vain to expect from mariners 
bound to their duty only by the prospect of 
ordinary wages. The law, as explained, 
harmonizes with this policy, by giving to a 
mariner, though a part owner of a vessel, a 
maritime lien for his stipulated wages, while 
it does no injustice to another part owner, 
or to their creditors, since it adds nothing 
to the wages which must necessarily be in- 
curred in a voyage. The creditors are gen- 
erally such as have claims for repairs to a 
vessel, or for materials furnished, and have 
often no other security for payment than 
the lien which the law gives them upon the 
vessel. Both part owners and creditors have 
a deep interest in its safe return; and when, 
to the usual means of promoting that object, 
is superadded the connection of mariner and 
part owner, it may be safely assumed, that 
it would be impolitic, unjust, and contrary 
to the principles of maritime law, to deny 
to the mariner his claim for wages. Upon 
full consideration, made the more necessary 
from the absence of a reported case of a 
similar nature, I feel satisfied that the 
claims of the libelants are fully sustained 
by the proofs and the law. Decree accord- 
ingly. 

[NOTE., This decree was reversed by the 
circuit court on appeal. Case No. 5,199.] 



FOSTER v. REMICK. See Case No. 4,959. 
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Case No. 4,981. 

FOSTER v. RHODES. 

[10 N. B. R. (1874) 523.] t 

Circuit Court, E. D. New York.s 

Bankruptcy — Receipt of Rents of Mortgaged 

Property by Assignee— Foreclosure — 

Rights of Mortgagee. 

1. Where an assignee in bankruptcy receives 
the rents of mortgaged property, it must be dis- 
tributed among the general creditors of the 
bankrupt. If the mortgagee desires it to be ap- 
plied specifically to his lien, he must not only 
show the insufficiency of his security without 
the pernancy of the rents and profits, but he 
must also intercept the rent before it can 
reach the assignee. 

2. Where a mortgagee completes his fore- 
closure without intercepting the rents, he can- 
not afterwards, on finding the property insuffi- 
cient, have the rents applied; whatever rights 
to intercept the rents he may have had ceased 
with the completion of the foreclosure. 

[Cited in Teal v. Walker, 111 U. S. 251, 4 
Sup. Ct 425.] 

The plaintiff [William Foster] claimed a lien 
•on certain assets of the bankrupt LJames F. 
Rhodes] in the hands of the. assignee; con- 
sisting of rents derived from two houses 
owned by Rhodes prior to his bankruptcy, 
under leases made as early as May 1, 1871. 
The plaintiff claims his lien or priority in 
these rents, by virtue of two mortgages on 
these two houses, which were made by the 
bankrupt twenty days later than the leases. 
Each mortgage was made to secure the sum 
■ of two thousand five hundred dollars and 
interest. Under a thirty days' interest clause, 
both became due at the option of the peti- 
tioner, on the 26th of December, 1S71. 
Rhodes* bankruptcy dates from the 11th day 
of November, 1871. About January 1, 1872, 
the plaintiff took measures to foreclose his 
two mortgages. On the 30th day of March, 
1872, the usual decrees of foreclosure were 
made therein, and the property subsequently 
sold. The rents, amounting to one thousand 
dollars, became due after Rhodes became a 
bankrupt, and before sale of the premises. 
Under the above facts, the plaintiff, after 
sale, finding the proceeds of the mortgaged 
premises greatly insufficient to pay his debt, 
applied to have the rents received by the 
assignee paid to him, claiming a specific 
lien l>y virtue of a clause in the mortgage, 
after the granting part, in these words: "To- 
gether with all and singular the tenements, 
hereditaments, and appurtenances thereunto 
belonging, and the reversions, remainders, 
rents, issues, and profits thereof." 

Mr. Johnson, for plaintiff, made the follow- 
ing points: 

First. A mortgage operates as an assign- 
ment of the rent due under a lease made 
prior to the mortgage. 1 Washb. Real Prop, 
p. 570; McKircher v. Hawley, 16 Johns. 289; 
Demarest v. Willard, S Cow. 206; 1 Doug. 
279. 

i [Reprinted by permission.] 
2 [Affirming Case No. 4,9G3.] 



Second. The mortgage conveys the rents, 
issues, and profits of the premises. 

Third. There are no cases that hold that 
the mortgagee has not a lien on rents accru- 
ing after default made. 

Fourth. But for the bankruptcy proceeding 
we had a right to acquire a lien; this was a 
part of our security, and entitles us to the 
relief prayed. In re Dey [Case No. 3,870]. 

W. W. Bliss, for assignee. 

HUNT, Circuit Justice. The petitioner in- 
sists that by virtue of his mortgage, he be- 
came assignee of the rents under a lease 
made prior to the mortgage. I think the 
creditor can no more ask for an incident 
under this mortgage, such as the rents, than 
he can ask for the principal, that is, the 
land. His mortgage and all rights and claims 
incidental and collateral as well as direct 
and immediate, are at an end. By the fore- 
closure, every right or claim, in whatever 
form it existed, is terminated. If he ever 
had a claim to the rents, it was ended when 
the foreclosure was complete. Judge BENE- 
DICT'S opinion is satisfactory to me. The 
order should be affirmed. 

[NOTE. Judge Benedict's opinion in the 
district court is here published as Case No. 
4,963.] 



Case No. 4,982. 

FOSTER et al. v. SAMPSON. 

[1 Spr. 182.] i 

District Court, D. Massachusetts. April, 1849. 

Seamen— Short Allowance — Double Wages- 
Damages. 

1. Where a vessel sails, without the statute 
quantity of bread, and the crew are put upon a 
short allowance of bread, it is no defence to 
their claim for double wages that flour was 
furnished as a substitute. 

[Distinguished in The Hermon, Case No. 6,- 
411.] 

2. Where double wages are allowed* under 
the statute, for such short allowance, damages 
may also be given for a deficiency of other food. 

3. The owner is bound by his contract to fur- 
nish the seamen suitable subsistence. What is 
suitable, depends upon what is usual, in similar 
voyages. 

This was a libel, promoted by three of the 
crew, against the master of the bark Fanny, 
claiming compensation for short allowance 
of provisions, on a voyage from St. Ubes to 
Boston. 

R. H. Dana, Jr., for libellants. 
Edward Dexter, for respondent. 

SPRAGUE, District Judge. It is admit- 
ted that this vessel, when she left St Ubes, 
had not on board more than one-half the 
quantity of ship-bread required by Act 1790, 
c. 29, § 9 (1 Stat. 135), and that, in conse- 
quence thereof, the crew were put on an al- 



i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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lowance, one week, of three and a half 
pounds, and another week, of three pounds 
of bread, for each man. It is not denied, 
that this is a short allowance of bread; but 
the defence is rested on the fact, that flour 
was given to the crew, which could be baked 
into bread, in quantities sufficient to make 
up the deficiency. The statute requires that 
there shall be a certain quantity of ship- 
bread on board, at the commencement of the 
voyage, beside any other provisions. It is 
clear, that this requirement can be satisfied 
by nothing but ship-bread. The statute sub- 
sequently says, that if the crew shall be put 
upon a short allowance of bread, extra 
wages shall be recoverable. It is not neces- 
sary to decide whether this, having reference 
to what precedes, means ship-bread only, or 
all kinds of bread, because flour is not bread. 
It may, with other ingredients, be convert- 
ed into bread; but even this is not practica- 
ble, under all circumstances. There is good 
reason for requiring a strict compliance with 
the statute; for it is important to have food 
that does not require cooking, especially in 
case of wreck, or bad weather. 

It is further contended, that the master 
made efforts to procure bread at St Ubes, 
but that it was impracticable. It is not 
necessary to decide whether this would be a 
defence, under the statute, as it is not made 
out by the evidence. I would remark, how- 
ever, that the point has never been decided 
by the supreme court, or by any circuit 
court; and the only case in which the de- 
fence was sustained in the district courts, 
is that in The Washington [Case No. 9,086], 
while in The Harriet [Id. 2,982] the defence 
was not sustained. In The Mary [Id. 9,191], 
on the other hand, the reasoning of the court 
sustains the decision in The Washington. 
I am of opinion that the libellants are en- 
titled to double wages, for two weeks, under 
the statute. 

The libel also claims compensation for 
short provisions, in other respects, beside 
the bread, on the general principles of the 
maritime law. Proper subsistence is a part 
of the contract between the owners and sea- 
men. Dixon v. The Cyrus [Case No. 3,- 
930]; The Castilia, 1 Hagg. Adm. 59. What 
is proper subsistence, depends upon what is 
usual, in similar voyages, in vessels of this 
description. We have had the evidence of 
shipmasters and merchants, acquainted 
with the subject, who agree that the practice 
is so uniform, to give tea, or coffee, night 
and morning, and flour, rice, or beans at 
dinner, in addition to meat, that every sea- 
man has a right to expect* substantially that 
kind of fare. In this vessel, there were ten 
days when the crew had nothing but meat, 
of which there was an abundance, and a 
short allowance of bread. For thirty-five 
days they had no tea, and for nineteen days 
only bean coffee in the morning. The weath- 
er was unusually severe, and the crew were 
subjected to more than usual exposure. 
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I shall allow them $20 each, in addition to* 
the two weeks double wages, with costs. 
Decree accordingly. 

See The Mary Paulina [Case No. 9,224]; Col- 
lins v. Wheeler [Id. 3,018]. 



Case No. 4,982a. 

FOSTER et al. v. SIMMONS.*. 

Circuit Court, D. Massachusetts. Oct. 7, 

1S78. 

Customs Duties— Washed and Unwashed Wooi* 

— Computation of Duties — Time fok Protest. 

[1. The provision of Rev. St. § 2504, Sched- 
ule L, that the duty on wool of the first class, 
imported washed, shall he "twice the amount 
of the duty" to which it would he subjected it 
unwashed, must, in view of the necessities of 
its practical application, he construed to re- 
quire a doubling of the specific and ad valorem 
rates, and not a computation of the amount of 
duties which the law would impose on the num- 
ber of pounds of unwashed wool, and then a 
doubling of this amount.] 

[2. There is no new liquidation of duties 
when goods imported for warehousing are with- 
drawn from bond, and consequently the 10 days 
allowed for filing a protest (Rev. St. § 293) 
must be computed from the date of the origi- 
nal liquidation, which is made at the same time 
and the same manner as when the entry is for 
immediate consumption.] 

Statement of Agreed Facts. 

This is an action of money had and re- 
ceived, to recover §342.46 in gold coin, and 
interest thereon, the same being the amount 
of customs duties exacted by the defendant 
[William A. Simmons], then collector of cus- 
toms for the port of Boston, and paid by the 
plaintiffs [Charles O. Foster and others] to 
him under protest, upon certain importa- 
tions of washed wool of the first class, im- 
ported by the plaintiffs from Liverpool, Eng- 
land, in the steamers "Minnesota" and "Illy- 
rian," as hereinafter set forth. The writ is 
dated august 10, 1877, and, with the decla- 
ration and answer, may be referred to as 
part of these agreed facts. 

The hrst importation of the plaintiffs was 
by the "Minnesota," of "70 bags River Plate 
skin wool," containing 11,678 pounds, at the 
entered value of $4,963, and was so invoiced 
and entered for warehousing. The invoice 
was dated Liverpool, March 17, 1877, and the 
entry for warehousing was duly made here ' 
April 2, 1S77, when an estimate of duties 
was made, a bond given, and the goods sent 
to the warehouse. At the time of the entry 
the collector designated upon the invoice one 
bag of the wool in every ten to be opened, 
examined and appraised, and ordered these 
designated packages to be sent to the public 
stores for that purpose; and the packages so 
designated were sent to the public stores, 
where they were duly opened and examined 
by the appraiser, who, on the 3d of April, 
1877, made the following report on the in- 
voice:— "Washed River Plate Wool. Class I. 
Value over 32 cents per lb. Duty 20 cents 
and 22 per cent Correct" On the 20th of 

i [Not previously reported.] 
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April, 1877, the duties were ascertained, 
liquidated and assessed upon the merchan- 
dise so entered in accordance with that re- 
port; that is to say, at 20 cents on the 
pound, and 22 per cent ad valorem* On the 
13th of April, 1877, the plaintiffs withdrew 
from the warehouse three bags of the above 
wool, amounting to 487 pounds, and of the 
value of $207, upon which the defendant, as 
collector of customs, exacted the customs 
duty according to the foregoing ascertain- 
ment and liquidation of 20 cents a pound, 
and 22 per cent ad valorem, amounting to 
$142.94, which amount the plaintiffs paid on 
the same day. On the 27th of the same 
April, the plaintiffs delivered to the defend- 
ant the following protest:— "Charles O. Fos- 
ter & Co., 22 Broad Street Boston, 19 April, 
1877. To the Honorable the Collector of 
Customs, Boston: Dear Sir:— On the 2d day 
-of April, 1877, we imported per steamer 'Min- 
nesota* from Liverpool, 70 bags River Plate 
skin wool, as per invoice dated 16 March. 
1S77. Upon this importation duty has been 
assessed at 20 cents per pound, and 22 per 
cent ad valorem— the wool in question being 
rightly classed as 'washed wool of the first 
class.' By the act of congress, passed 2d 
March, 1807, it is provided (section 1) 'that 
the duty upon wool of the first-class which 
shall be imported washed, shall be twice the 
amount of duty to which it would be sub- 
jected if imported unwashed.' In the pres- 
ent case we are charged upon washed wool 
double the rates of duty levied upon un- 
washed wool, instead of twice the amount of 
.such duty, as the act provides. We there- 
fore hereby respectfully protest against the 
assessment of duty made upon the present 
importation. We remain, dear sir, Your 
obedient servants, Charles O. Foster & Co." 
The collector not changing the assessment 
and liquidation of the duty, the plaintiffs 
thereafter, and within thirty days, duly ap- 
pealed to the secretary of the treasury, who, 
on the 16th of May, 1877, affirmed the deci- 
sion of the collector. The plaintiffs claim 
that this sum of §142.9 i was ?2S in excess of 
the true amount of duty due upon that with- 
-drawal. 

The second importation of the plaintiffs 
was by the steamer "Illyrian" from Liver- 
pool, of 219 bags, containing 3S,455 pounds 
of River Plate slcin wool, of the entered 
value of §16,321; and was so invoiced and 
entered for warehousing. The invoice was 
dated Liverpool, March 24, 1877, and the en- 
try for warehousing was duly made here 
April 9, 1877, when an estimate of duties 
was made, a, bond given, and the goods sent 
to the warehouse. At the time of the entry 
the collector designated upon the invoice one 
bag of the wool in every ten to be opened, 
examined and appraised, and ordered the 
designated packages to be sent to the public 
stores for that purpose; and the packages 
so designated were sent to the public stores, 
where they were duly opened and examined 



by the appraiser, who on the 10th April, 
1877, made the following report upon the in- 
voice:— "Washed Wool. Class I. Value over 
32 cents per lb. Dnty 20 cents and 22 per 
cent Correct" On the 27th April, 1S77, 
the duties were ascertained, liquidated and 
assessed upon the merchandise so entered, in 
accordance with that report; that is to say, 
at 20 cents on the pound and 22 per cent 
ad valorem. Afterwards the plaintiffs from 
time to time, as below stated, made with- 
drawals of said wool, upon which the de- 
fendant, as collector, exacted, at the time of 
the withdrawals, from the plaintiffs, cus- 
toms duties according to the said ascertain- 
ment and liquidation, of 20 cents a pound 
and 22 per cent ad valorem, which several 
sums the plaintiffs paid at the time of the 
withdrawals, and within ten days after said 
several payments made and delivered "to the 
collector protests against such payments, 
and the collector, not changing his exactions 
of duties, the plaintiffs within thirty days 
respectively, from the date of the several pro- 
tests, appealed to the secretary of the treas- 
ury, who affirmed the decisions of the col- 
lector, and the writ was brought within 
ninety days thereafter. 

The dates and the amounts and values of 
the withdrawals, the amounts of duties ex- 
acted and paid, the dates of protest, and the 
amounts claimed to have been paid in excess, 
are given in the following schedule:— 
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One* of the protests last named, which may 
stand for all, was as follows:— "Charles O. 
Foster & Co., 22 Broad Street. Boston, May 
23, 1S7T. W. A. Simmons, Esq., Collector of 
Customs, Boston. Sir:— We hereby protest 
against charge of duty of 20 cents per pound, 
and 22 per cent, ad valorem on sis bales 
washed wool, part of goods entered by us on 
the Oth of April, 1S77, per S. S. 'Illyrian' 
from Liverpool (bond No. 5S4), and with- 
drawn for consumption on the 16th of May, 
•1S77. We claim that, for the purpose of as- 
sessing duty, the washed wool should be 
treated as unwashed, the duty charged at 
ten cents per pound on the number of pounds 
withdrawn, and eleven per cent ad valorem 
upon the same number of pounds of the wool 
if unwashed, and that double the aggregate 
is the correct amount of duty; we therefore 
further claim that, under the existing laws, 
the duty as exacted by you on the said six 
bales wool should be reduced, so that the 
same should merely equal two times the. 
amount of duty on the same number of 
pounds of the same wool in the grease or un- 
washed. Tours, very respectfully, Charles 
O. Foster & Co." The value of the wool of 
both these importations, in its unwashed 
condition, at Liverpool, the last port whence 
exported to the United States, excluding 
charges in such port, was, at the time of ex-, 
portation, less than 32 cents a pound, and its 
value in a washed condition at the same; 
time and place, was somewhat more than 
twice the same per pound. Wools of this, 
class, by being washed, shrink from 50 to Go 
per cent in weight, the dirt and grease being 
removed by the washing, and the wool re- 
maining; and the value of the pound of. 
washed wool of this class is somewhat more 
than' double the value of the pound of un- 
washed wool of the same class. 

The law imposing duty upon wools of this 
"class is as follows (Rev. St U. S. p. 474): 
"Wools of the first-class the value whereof 
at the last port or place whence exported 
to the United States, excluding charges in 
such port, shall be thirty-two cents or less 
per pound, ten cents per pound, and in ad- 
dition thereto, eleven per cent ad valorem. 
* Wools of the same class the value whereof 
at the last port or place whence exported 
to the United States, excluding charges in 
such port, shall exceed thirty-two cents per 
pound, twelve cents per pound, and in ad- 
dition thereto tea per cent, ad valorem." 
"The duty upon wool of the first class which 
'shall be imported washed, shall be twice the 
amount of the duty to which it would be 
subjected if imported unwashed." 

If the protests of the plaintiffs, or any of 
them, shall be held to be sufficient and made 
in season, and if the mode of assessing the 
duty upon the merchandise in question, 
claimed by the plaintiffs in their protests 
severally, is the correct mode, it is agreed 
that the several sums hereinbefore stated to 
be claimed by the plaintiffs as exacted in 



excess are correct amounts, and that judg- 
ment may be rendered in gold in favor of 
the plaintiffs, for such of these amounts as 
the court shall decide the plaintiffs to be 
entitled to, with interest thereon from the 
date of payment, with costs, otherwise judg- 
ment shall be rendered for the defendant 
with costs. 

A. D. Chandler, for plaintiffs. 

The government in assessing the duty on 
these wools, doubled the rates. The correct 
method, under the statute, is to double the 
amount There is a marked difference be- 
tween the two methods, thus:— 

Government Method. 
1,000 lbs. Washed Wool ot the First Class. 

1,000 lbs. washed wool at 20 cents 
per pound $200 00 

1,000 lbs. washed wool are worth 
§280.00 (at 28 cents per lb.), 22 per 
cent of which is 6160 

Duty by government method §261 60 

Correct Method. 
1,000 lbs. Washed Wool of the First Class. 

1,000 lbs unwashed wool at 10 cents 
por lb $100 00 

1,000 lbs unwashed wool are worth 
§140.00 (at 14 cents per lb.), 11 per 
cent of which is 15 40 

Dutv on 1,000 pounds unwashed wool §115 40 
"Twice the amount" of this duty 2 

gives the correct duty on 1,000 

lbs of washed wool, as §230 80 

Difference Between the Two Methods. 

Government method §261 60 
Correct method 230 80 

Difference § 30 SO on every 1,000 lbs. 

It is not to be forgotten, in these calcula- 
tions, that washed wool is worth at least 
twice as much as unwashed wool, at the last 
port of export Washed wool is, in fact, 
worth more than twice as much as unwash- 
ed wool. Hence the difference against the 
importer is really greater than that shown 
by the above examples. 

This difference in the value of the wools 
expressly appears in the agreed facts, as 
follows: "The value of the pound of wash- 
ed wool of this class (washed) is somewhat 
more than double the value of the pound of 
unwashed wool of the same class." As the 
' Revised Statutes require the duty on wash- 
ed . wools to be assessed at "twice the 
amount" of duty to which it would be sub- 
jected if unwashed, and not double the rates, 
the correct method is demonstrable as above 
shown. 

George P. Sanger, U. S. Atty. 
Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Masters of 
ships laden with goods for importation, on 
their arrival within four leagues of our coast, 
or within any of the bays, harbors, ports, 
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or inlets thereof, are required, upon demand, 
to produce the ship's manifest of such goods 
to such officer of the customs as shall come 
on board the ship for his inspection, and it 
is made the duty of such officer to certify 
the fact of compliance with that requirement, 
and the day the manifest was so produced. 
Imported goods may be entered for consump- 
tion or for warehousing, at the option of the 
importer or consignee, and the proceedings 
in the two cases, so far as respects the entry* 
are in all particulars the same. Such an en- 
try must be in writing, and must be made to 
the collector of the district within fifteen days 
after the required report is filed by the mas- 
ter. Appropriate forms for that purpose are 
prescribed by law and the regulations of the 
treasury department, and the provision is 
that the owner or consignee making the 
entry shall also produce to the collector and 
naval officer, if any, the original invoice or 
invoices of the goods or other documents re- 
ceived in lieu thereof, or concerning the 
same, in the same state in which they were 
obtained, with the bills of lading for the 
importation. Waring v. Mayor, etc., 8 Wall. 
[75 U. S.] 117. Two importations from Liv- 
erpool were made by the plaintiffs, of River 
Plate skin wool, one by the Minnesota and 
the other by the Illyrian. Entry for ware- 
housing was duly made in the former case, 
April 2, 1877, and the latter, April 9, in the 
same year. In the first importation there 
were 70 bags, containing 11,678 pounds of 
wool, invoiced and entered as of the value 
of $4,983; and in the second importation there 
were 219 bags, containing 38,455 pounds of 
wool, invoiced and entered as of the value 
of $1G,321. Beyond question these proceed- 
ings were regular, and the agreed statement 
shows that the duties were estimated in 
each case at the time of the entry, that the 
required bond for the same was also given 
in each case, and that the collector desig- 
nated on the invoice one in ten of the pack- 
ages to be examined and appraised, ' and 
ordered the same to be sent to the public 
store for that purpose. Due report was by 
the appraiser made in the first case, April 
3, 1877, as follows: "Washed River Plate 
Wool. Class 1. Yalue, over 32 cents pa* lb. 
Duty 20 cents and 22 per cent Correct" 
In the second case the report bears date 
April 10, in the same year, and is in the 
words following: "Washed Wool. Class 1. 
Value over 32 cents per lb. Duty 20 cents 
and 22 per cent Correct" 

All these facts are agreed to, and it is also 
agreed that the duties in the first case were 
on the 20th of April, in the same year, as- 
certained, liquidated and assessed in accord- 
ance with the report of the appraiser, and 
that the duties in the second case were as- 
certained, liquidated and assessed by the 
appraiser, April 27th, of that year, in accord- 
ance with the report of the appraiser in that 
case. Protests were subsequently filed by 
the plaintiffs in each of the cases. In the 



first case, the protest though bearing date 
April 19th, 1877, was not delivered until the 
27th of the same month. They, the import- 
ers, object to the liquidation of the duties 
in that case because the goods are charged 
with double the rates of duty upon unwashed 
wool instead of twice the amount of such 
duty as the act of congress provides. For- 
mal protest was also filed in the second case, 
dated May 23, 1S77, in which the plaintiffs 
object to the liquidation of the duties in 
that case, because, as they, in effect, insist, 
the washed wool should be treated as un- 
washed wool, and double the aggregate duty 
imposed upon the unwashed wool is the 
correct amount of dury to which the washed 
wool is properly subject, under the existing 
act of congress. Provision is made that the 
decision of the collector as to the rate and 
amount of duties shall be final and conclu- 
sive unless the owner or importer, consignee 
or agent shall, within ten days after the 
ascertainment and liquidation of the duties, 
as well in cases entered in bond as for con- 
sumption, give notice in writing to the col- 
lector on each entry, if dissatisfied with his 
decision, setting forth therein distinctly and 
specifically the grounds of his objection there- 
to, and shall, within thirty days after the 
date of such ascertainment and liquidation, 
appeal therefrom to the secretary of the 
treasury, whose decision on such appeal 
shall be final and conclusive. 13 Stat 215;' 
Rev. St § 2931; 19 Stat 247. 

Ten days from the date of the ascertain- 
ment and liquidation of the duties are al- 
lowed for the filing of the protest, or the 
giving notice in writing to the collector by 
the importer, consignee or agent, of his dis- 
satisfaction with the collector's decision, set- 
ting forth therein distinctly and specifically, 
the grounds of such objection; and the agreed 
statement shows that the protest in the first 
case was seasonably filed, and in the judg- 
ment of the court it is sufficiently distinct 
and specific to constitute a compliance with 
that requirement in the act of congress. Da- 
vies v. Arthur, 96 U. S. 758. 

Certain descriptions of importations were, 
under the act of the 2d of March, 1SG7 [14 
Stat 559], divided into classes, to facilitate 
the ascertainment of the duty, or rate of 
duty, to which the articles were subjected 
by the provisions of that act, which class- 
ification was, to a large extent, preserved 
in the Revised Statutes. Wool of the first 
class, the value whereof, excluding certain 
charges, shall be thirty-two cents or less per 
pound at the port whence exported, is sub- 
ject to a duty of ten per cent per pound, 
and in addition thereto, eleven per centum 
ad valorem; and wool of the same class, 
whose value, excluding charges, exceeds 
thirty-two cents per pound, is subject to a 
duty of twelve cents per pound, and in ad- 
dition thereto, ten per cent ad valorem, the 
antecedent provision being that the duty upon 
wool of the first class, which shall be import- 



[9 Fed. Cas. page 577] 



(Case No. 4,982a) FOSTER 



ed washed, shall he twice the amount to which 
it would he subjected if imported unwashed. 
Washed wool was imported in both of these 
cases, and the contest upon the merits is, 
whether the duties imposed by the collector 
were or were not correct. Both of these im- 
portations, if unwashed, were, at the time of 
their importation, excluding charges at Liver- 
pool, valued at less than thirty-two cents per 
pound, and their value in a washed condi- 
tion was somewhat more than twice the 
value per pound of the unwashed wool. 
"Wools of the class mentioned, by being 
washed, shrink from fifty to sixty-five per 
cent in weight, the dirt and grease being 
removed by the washing, which greatly di- 
minishes the weight of the article, conse- 
quently the value of the pound of washed 
wool is somewhat more than double the 
value of the pound of unwashed wool of 
the same class. First class wool, if imported 
washed "shall be twice the amount of the 
duty to which it would be subjected if im- 
ported unwashed." Although the appraiser 
found that the value of the wools in these 
cases was over thirty-two cents per pound, 
yet it is plain that he committed an error 
in that regard, as the duty which he recom- 
mended in each case was twenty cents spe- 
cific and twenty-two per cent ad valorem, 
which is the duty imposed upon washed 
wool of the value of thirty-two cents per 
pound and less, as will be seen by doubling 
the rates charged upon unwashed wool of 
that valuation. Twenty cents specific duty 
and twenty-two per cent ad valorem is just 
double the duty imposed on unwashed wool 
of the first class, when of the value of thirty- 
two cents and less, excluding charges at the 
last port or place whence exported. Grant 
the value of the wool imported was thirty- 
two cents or less, then it is clear that the 
collector in ascertaining and liquidating the 
amount, doubled the rates imposed by law 
upon unwashed wool of the same class* which 
Is the theory assumed by both parties in 
this controversy. Viewed in that light the 
United States contend that the ascertain- 
ment and liquidation of the duties were cor- 
rect and that the plaintiffs are not entitled 
to recover any thing, because they fail to 
show that they paid to the collector any ex- 
cess beyond what the law imposed. On the 
other hand the plaintiffs contend that the 
ascertainment and liquidation of the duties 
were erroneous; that the collector should 
first have computed the amount of the duties 
which the law would impose on the number 
of pounds of unwashed wool and then have 
doubled that amount Opposed to that it is 
contended by the United States that double 
the rates of duty in such a case, and twice 
the amount of the duty, are the same thing, 
which cannot be sustained, if it be meant 
by the proposition that the two methods of 
computation will produce the same aggre- 
gate result Nor can the theory of the plain- 
tiffs be sustained, as the agreed facts show | 
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that the unwashed wool, by being washed, 
shrinks from fifty to sixty-five per cent, 
which is sufficient to show that the construc- 
tion of the provision assumed by the plaintiff 
cannot be correct Instead of that, the ex- 
act, literal meaning of the phrase would be 
approached much more nearly by adding the 
amount of the shrinkage of unwashed wool 
to the number of pounds of washed wool 
imported, and computing the duty at twice 
the amount of the duty to which it would 
be subjected if imported unwashed. If the 
amount of the shrinkage could be ascertained 
in every case, the theory suggested would 
work out the correct result; but it cannot 
be admitted that congress intended that 11 
should be the duty of the collector in every 
case to ascertain how much the shrinkage 
of the unwashed wool was when it was con- 
verted into washed wool, before he could 
estimate and liquidate the duties upon the 
goods imported as washed wool. Congress 
never intended that such a construction 
should be adopted, as it would impose upon 
the collector the duty of making an inquiry 
which he could rarely, if ever, answer; and 
it is equally clear that congress never in- 
tended to adopt the theory of the plaintiffs, 
as that would leave fifty per cent or more 
of the goods imported, duty free or without 
any customs taxation whatever. "Twice the 
amount of the duty to which it would be 
subjected, if imported unwashed," are the 
words of the act, and in the judgment of 
the court the rule of computation adopted 
by the collector is the only one of a practi- 
cable character which can be adopted con- 
sistent with the language of the provision. 
Customs taxation is usually by rates of duty 
specific or ad valorem, or by both, as in this 
case; and if the language had been twice 
the aggregate sum imposed upon a like 
amount of goods the case would, have been 
clear, but the language is "twice the amount 
of the duty," which may well be construed 
to mean twice the duty upon the pound of 
washed wool to which the importation would 
be subjected if imported unwashed. Judg- 
ment must therefore be for the defendant 
in the first case. 

Enough appears in the statement of the 
case to show that the protest in the second 
case was not filed in season to constitute 
a compliance with the act of congress, to 
which reference has already been made. 13 
Stat 215; Rev. St § 293. Neither party con- 
troverts that proposition, if the ten days be 
computed from the original ascertainment 
and liquidation of the duties, but tie plaintiffs 
insist there may be and is a subsequent as- 
certainment and liquidation of duties where 
the entry is for warehousing, and that if any 
subsequent protest is filed within ten days 
from such subsequent ascertainment and 
liquidation of the duties, the protest is sea- 
sonable. Nothing of the kind is provided for 
in the acts of congress. Nor can any such in- 
ference be drawn from the provision, which 



FOSTER (Case No. 4,982a) 



[9 Fed. Cas. page 578] 



is that the decision of the collector as to the 
rate and amount of duties, and the dutiable 
costs and charges thereon, shall be final and 
conclusive, unless the owner, importer, con- 
signee or agent shall, within ten days after 
the ascertainment and liquidation of the 
duties by the proper officers of the customs 
give notice in writing to the collector, on 
each entry, if dissatisfied with his decision, 
setting forth therein distinctly and specif- 
ically the grounds of his objection thereto. 
Appeal, if any, must be taken within thirty 
days from that ascertainment and liquida- 
tion of the duties, and the same proceedings 
take place in respect to the entry and the 
ascertainment and liquidation of the duties, 
whether the entry is for warehousing or for 
consumption. 

Usually the boarding officer, as before re- 
marked, boards the vessel on her arrival, 
and obtains the manifest and delivers it to 
the collector; but if the boarding officer does 
not perform that duty, then the act of con- 
gress makes it the duty of the master to de- 
liver the manifest to the collector within 
twenty-four hours after the arrival of the 
■vessel, and to make formal entry of the ves- 
sel within forty-eight hours after the vessel 
arrives in port. On the arrival of the vessel 
the consignee, owner or agent is required to 
make an entry of the cargo, either for con- 
sumption or for warehousing, and to pro- 
duce the bill or bills of lading, together with 
the invoice duly certified, setting forth the 
quantity, quality and general description of 
the merchandise. Where the entry is for 
consumption, an estimate of the amount of 
the duties appearing to be due, is made from 
the quantity and description given in the 
invoice; and, if the person making the entry 
deposits the estimated amount of the duties 
so appearing to be due, a permit is then is- 
sued to deliver the cargo after the quan- 
tities are ascertained, the invoice being at 
the same time sent to the appraiser with the 
request endorsed on its face to "examine and 
classify the merchandise, and to report there- 
on*;" and at the same time the surveyor is 
requested to ascertain and report quantities. 
Step by step the same proceedings are had 
in the case of merchandise entered for ware- 
housing, except that in lieu of a deposit cov- 
ering the estimated amount of the duties, a 
bond is taken in the penal sum of double 
the amount of the duties appearing to be due 
by the invoice. Formal entry is required in 
both cases, and in both cases the duties are 
ascertained and liquidated on the receipt by 
the collector, of the appraiser's report in re- 
lation to classification and rate, and the sur- 
veyor's report in relation to quantity. No 
other appraisement takes place unless the 
party making the entry, or the collector, is 
dissatisfied with the appraisement, in which 
event the collector may order another ap- 
praisement by the local appraisers, or by 
the principal appraiser, or by three mer- 
chants. Alterations are sometimes made by 



the second appraisers, but when the duties 
are ascertained and liquidated, the importer, 
if dissatisfied with the decision of the •col- 
lector, has ten days from the date of such 
ascertainment and liquidation in which to 
enter his protest, and may appeal to the sec- 
retary of the treasury within thirty days 
from the same date. Withdrawals of par- 
cels of merchandise where the entry is for 
warehousing, may be made at any time pur- 
suant to the treasury regulations, but there 
is no act of congress providing for any other 
ascertainment and liquidation of the duties, 
nor for any other protest or appeal. When 
the entry is made the duties are estimated 
by the collector for the purpose of fixing the 
amount of the required deposit or bond, but 
the ascertainment and liquidation of the 
duties follows the action of the appraiser 
and that of the surveyor, unless the importer 
augments the value or quantity, or both, in 
the entry. The estimation of duties for the 
purpose of fixing the amount of the deposit 
in case the entry is for consumption, or of 
the bond in case the entry is for warehous- 
ing, is always made from the value and 
quantities specified in the invoice, but it is 
a mere estimate, and should never be con- 
founded with the subsequent ascertainment 
and liquidation of the duties. Attempt is 
made in argument to support the opposite 
theory from Mr. Justice Strong, in an opin- 
ion given by him in the supreme court. 
Westray v. U. S., 18 Wall. [85 U. S.] 322. 

Four points were decided in that case: 1. 
That the collector is under no obligation to 
give notice to the importer of the liquidation 
of duties on imported merchandise. 2. That 
the right of the importer to complain or ap- 
peal begins with the date of the liquidation, 
whenever that is made. 3. That the ware- 
house bond is a bond given to secure the 
payment of whatever duties may be by law 
chargeable upon the merchandise to which it 
refers. 4. That the obligor can only be re- 
lieved from the penalty by the payment of 
all the duties, to secure which he gave the 
bond. 

Beyond that there is nothing in the opin- 
ion which controls the present case. In the 
course of the opinion the judge points out 
very clearly the difference between the esti- 
mate of duties made to ^x the amount of 
the deposit or the amount of the bond, 
and the subsequent ascertainment and 
liquidation of the duties which mark the 
date from which the ten days allowed for 
protest begin to run. It is clear from that 
opinion that the limitation of the right to 
complain or appeal, commences with the 
date of the liquidation, and that the collector 
is not required to give notice when the 
liquidation takes place. Nor is there any 
thing in that opinion in the judgment of the 
court here which gives any sanction to the 
theory that the collector must make a new 
liquidation of duties every time the importer 
withdraws from the warehouse any portion 
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of the Imported goods. Such a theory, 
if accepted, would prove to be very incon- 
venient, and would increase the duties of the 
collector's office beyond what the present 
force in those offices could perform, but the 
better answer to the proposition is that there 
is no act of congress which authorizes any 
such proceeding. Apply the rules here sug- 
gested and it .is clear that the defendant is 
also entitled to judgment in the second case. 
Judgment for the defendant 



Cage No. 4,983. 

FOSTER v. SIMMONS. 
[1 Craneh, C. C. 316.] i 

Circuit Court, District of Columbia. June 

Term, 1806. 

Slavery— Importation into "Washington. 

An importation of a slave from the county of 
Alexandria, into the county of "Washington, is 
an importation into the state of Maryland, 
within the meaning of the act of 1796, c. 67, 
as adopted by congress on the twenty-seventh 
of February, 1801. 

Petition for freedom on the ground that the 
petitioner [William Foster, a negro] was 
born and on 27th of February, 1801, resided 
in that part of the District of Columbia 
which was ceded by Virginia to the United 
States, with Mr. Chapman, his owner, who 
sold him to Mr. Payne, who sold him to the 
defendant [William Simmons] in Washing- 
ton county, in this District, and sent him to 
the defendant, from the county of Alexan- 
dria, into this county. By the act of con- 
gress of the 27th of February, 1S01 (2 Stat 
103); it is enacted that the laws of Maryland, 
as they then existed, should continue in force 
in that part of the District which was ceded 
hy that state. And the act of Maryland, 
1796, c. 67, was then in force, by which it is 
enacted "that it shall not be lawful to im- 
port or bring into this state, by land or 
water any negro, mulatto, or other slave for 
sale or to reside in this state; and any per- 
son brought into this state as a slave con- 
trary to this act, if a slave before, shall 
-thereupon cease to be the property of the per- 
son so importing, &c, and shall be free." 

Mr. Caldwell, for defendant, moved the 
court to instruct the jury, that if they should 
find that on the twenty-seventh of February, 
eighteen hundred and one, the petitioner re- 
sided with, or under the authority of his 
master in Alexandria, his master had a right 
to send him into the county of Washington, 
and the petitioner did not thereby gain his 
freedom. 

Mr. Mason, on the same side, contended 
that all locality as states ceased as to the 
-two parts of the District at the time of the 
transfer of jurisdiction by the two states to 
the United States. That a law for the for- 
feiture of property ought to be construed 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



strictly in favor of the property in the master. 
That neither the letter nor spirit! of the act 
of Maryland has been violated. That the 
defendant has not brought a slave into the 
state of Maryland. 

Mr. Jones and Mr. Hiort, for petitioner, 
contended, that as the law in Washington 
county was to continue as it was before the 
twenty-seventh of February, eighteen hun- 
dred and one, and as the law before that day, 
in the county of Washington, was, that no 
slave could be lawfully imported into that 
county, the law is the same yet, and that 
a bringing from Alexandria county to Wash- 
ington is the same as from Virginia to 
Maryland. If this adopted law is to be con- 
strued so strictly, there is no limitation to 
importation of slaves, even directly from 
Africa. The act of congress of the third of 
May, 1802, c. 52, § 7 (2 Stat 193), only au- 
thorizes slaves to be brought from Virginia 
and Maryland into the District- as they 
might before the twenty-seventh of Febru- 
ary, 1801. That is, Virginia slaves may be 
brought into Alexandria county, and Mary- 
land slaves into Washington county, but it 
does not authorize the bringing of slaves 
from Virginia into Maryland, nor from 
Maryland into- Virginia. Lacy carried Lee's 
slaves from Alexandria to Georgetown, and 
the court decided it was a carrying out of 
the state «f Virginia, within the meaning 
of the act of assembly of Virginia of the 
25th of January, 1798, p." 374, <§§ 6, 7. 

THE COURT (nem. con.) refused the in- 
struction, saying that they must take the 
whole act, or no part of it If this construc- 
tion be not given to the statute, there is no 
law to prevent the importation of slaves 
into the District of Columbia. It was the 
intention of congress to continue in force in 
this part of the District all the laws as they 
then existed. 
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FOSTER et al. v. SWASEY. 

[2 Woodb. & M. 217; 10 Law Rep. 32; 16 
Hunt, Mer. Mag. 602.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1846. 

Equity Jurisdiction— Remedy at Law — Fraud 

in Sale of Promissory Note— Authority op 

Special Agent to Bind Principal. 

1. A complainant in chancery, residing in an- 
other state, but in the same circuit, cannot 
be required to furnish security for costs, except 
at the first term. 

2. When redress is sought in chancery, it 
cannot be granted in the courts of the United 
States, however it may be in England, or in 
the states, if the redress is in every way as 
full and appropriate at law. This objection 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq. 10 Law Rep. 32, con- 
tains only a partial report] 
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may be taken on demurrer, when it appears on 
the face of the bill, but is not too late at the 
hearing, if after an answer no disclosure is 
obtained. 
[Cited in Hathawav v. Roach. Case No. 6,- 
213; Almy v. Wilbur, Id. 256.] 

3. An averment of fraud in the sale of .a 
promissory note, and a request for a discovery 
of facts accompanying the sale, furnish suffi- 
cient ground for jurisdiction in chancery, and 
the proceedings once properly begun there, will 
be continued, when important facts are thus 
disclosed, and the subject in controversy is one 
proper for chancery, as well as a court of law. 

4. An expression of belief, by the vendor of a 
note, that the maker is responsible, is equivalent 
to an assertion that he is so, if meant to be 
so understood, and if made with knowledge that 
he was not responsible. 

5*. Where the vendor receives valuable proper- 
ty for such note, and no payment is made for 
part of the price except in the note, the owner 
of the property is entitled to recover that 
part, or damages equal to it, if the signer of 
the note was worthless, and so known to be 
by the vendor of the note. 

6. A special agent has no power to go beyond 
what is confided to him, in making a trade, so 
as to bind his principal by any contract he thus 
makes, but is liable for himself. Yet a contract 
made by such an agent, by means of false and 
fraudulent assertions, is void, and may be re- 
scinded or damages given in a suit against the 
principal, if the latter received the benefits and 
proceeds of it. 

7. Quaere. If notes are sold, which are 
worthless, and the purchaser does not specially 
agree to take the risk, whether he may not 
recover the consideration paid for them. 

This was a bill in equity, alleging that the 
plaintiffs [Samuel J. Faster and others] about 
the 5th of August, 1842, sold to the defendant 
[John H. Swasey] through his agent, T. George, 
a certain quantity of lumber, and received in 
part payment thereof, a draft on the defend- 
ant, and, for the residue, a note, dated July 
23, 1842, for $910, made by M. M. Rice, of 
Brighton, to E. Rice, and by him indorsed, 
payable in four months at the Suffolk Bank. 
It further averred, that the note has never 
been paid; that the drawer and indorser 
were insolvent, and, when sending the note 
to his agent, the defendant knew the same 
to be worthless, and that he obtained it with- 
out consideration. That the note was rep- 
resented by the agent to them to be good, 
and thus the defendant "committed a -gross 
fraud on them, and he ought in equity to 
pay to your orators the whole amount of the 
said note, with interest and damages there- 
for." A disclosure was also asked as to cer- 
tain facts material in the case, and, after 
being made, a decree was requested for such 
other relief as the case and equity may re- 
quire. The answer denies, that the defend- 
ant became possessed of the note, except for 
a valuable consideration. It admits the 
sending of it to George, as his agent, to sell 
for lumber, and that it was sold to the 
plaintiffs, and the balance for the lumber 
paid in a draft on him and Boynton, a part- 
ner, but denies that he authorized George to 
state the note was good, or that he did so 
state, but merely referred the plaintiffs to 



others for their responsibility, and avers that 
the plaintiffs made inquiry as to it, and re- 
lied on their own information so obtained. It 
alleges further, that his letter to George con- 
cerning the sale of the note, was not shown 
to the plaintiffs before the sale, or in any 
way used at the sale; nor was he known to 
the plaintiffs as the owner, except by in- 
ference from the draft for the balance being 
made on himself and partner. That the 
maker and indorser were not then insolvent; 
that he believes there was a valuable con- 
sideration for the note between them; that in 
September, 1842, E. Rice conveyed his farm 
to E. Rice, Jr., but still resides on it, and the 
sale was not bona fide; that neither he nor 
his agent intended any fraud in the sale of 
the note; that he wrote a letter to the latter 
inclosing it, similar to the one set forth in 
the bill, about August 5, 1S42; that one 
George lliller brought this note to him July 
20, 1842, and he advanced $200 on that and 
two notes of G. Winthrop, for $2G7.46 each,, 
to be repaid in ten days, or said notes kept 
and their proceeds applied to a debt of al- 
most $3,000 then due from Miller to them:, 
that M. AT. Rice was a frequent borrower of 
money; that another note of his was pledged 
to him about the same time in a like manner, 
payable at a future day, and that he made 
frequent loans to him before the date of this 
transaction, but none since. There was much 
contradictory evidence in the case as to the- 
reputed solvency of the indorser and maker 
when the note was sold, though they them- 
selves both swore to their want of ability 
then to pay, and to their failure in business 
before the note became due. The letter of 
the defendant, inclosing the note to George 
to be sold, promised five per cent commis- 
sion, if selling it for lumber, and offered to 
put a few hundred dollars with it to get rid 
of it, and said others had stated the Rices 
were good, and some at Bangor knew them, 
and added, "I think the note good." It de- 
sired secrecy as to himself. Some of the rest 
of the testimony is referred to in the opinion, 
when found to be important In this case, 
before the argument on the merits, but after 
the close of the pleadings and publication of 
the evidence, the defendant moved that the 
plaintiff, being resident abroad, should fur* 
nish security for cost 

T. P. Chandler, for plaintiff. 
Allwyn & Paine, for defendant 

"WOODBURY, Circuit Justice. The motion 
is refused, because it is so late. The place 
of the plaintiff's residence appears in the bill, 
and was known several terms ago. 1 Dan- 
iels, Eq. Prac. $6, 41; 3 Johns. Ch. 520. The 
motion, therefore, should have been made 
before so much cost was incurred, and the 
case ready for a hearing. A motion of this 
kind, too, is granted only when the party is 
a resident abroad. Newl. Ch. Pr. 410. Cases 
exist where being resident in Ireland or Scot- 
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land has been regarded as abroad for this 
purpose. But those countries are under dis- 
tinct judicial tribunals, and in some respects 
under different laws; while in this case the 
plaintiff resides, not out of the United States, 
nor even out of this circuit, but in the state of 
Maine. I think it would, at this late day in 
the case, and under the circumstances of his 
living within this circuit, be unjustifiable to 
require him to furnish security as coming 
either within our practice or that of England. 
The 44th rule provides, if the plaintiff lives 
without the state, the defendant may require 
security for cost, if moving it at the first 
term. But the motion is not made in season 
to come within this rule, and being founded 
only on the general practice in chancery, 
must by that be refused. 

At a subsequent day in the term, after the 
argument in chief on the case, the following 
opinion on the merits was delivered by — 

WOODBURY, Circuit Justice. This case is 
one of some difficulty as to entertaining juris- 
diction over it in equity, and as to the real 
merits between the parties. There is enough 
alleged to give jurisdiction prima facie, by 
averring fraud on.the part of the defendant, 
in selling or delivering the note in part pay- 
ment to the plaintiffs for this lumber, and 
asking for a discovery of certain material 
facts under oath, in order to support the 
charge. 1 Story, Eq. Jur. c. 6; 6 Ves. 182; 7 
Johns. Ch. 201. But after having obtained 
all the plaintiffs could by way of discovery, it 
is difficult to see much in the relief requested 
fi'om the supposed fraud, that could not be 
given at law. See cases in Pierpont v. Fowle 
[Case No. 11,152]. In such cases in England, 
a court of equity will proceed further, and 
complete the inquiries, or will send the par- 
ties to law, when the jurisdiction is there 
concurrent and the remedy ample, according 
as to its discretion may seem proper. See 
cases in Pierpont v. Fowle [supra]. Here, 
under the 16th section of the judiciary act [1 
Stat. S2], it has sometimes been held, that a 
like course will be pursued. Bean v. Smith 
[Case No. 1,174]; [Boyce v. Grundy] 3 Pet. 
[2S U. S.] 215; [Herbert v. Wren] 7 Cranch 
[11 U. S.] 370. While at other times it has 
been held, that the case cannot proceed in 
equity at all, if the power is concurrent in 
the whole matter at law, and the relief is as 
full and as good in all respects. Russell v. 
Clark, 7 Cranch [11 U. SJ S9; Baker v. Biddle 
[Case No. 764]; 1 Story, Eq. Jur. §§ 91, 194. 
I have been inclined to the latter opinion; 
and hence would not proceed to sustain juris- 
diction longer in equity than to obtain the dis- 
closure, as has been done here already, if it 
was not as well settled in my judgment, that 
having once obtained jurisdiction of a case, 
in equity on proper grounds, and what re- 
mains to be done being still a proper subject 
for equity, it is taken out of the operation of 
the IGtli section of the judiciary act 
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The court in equity may, in such a case, 
proceed to finish it, if deemed expedient, and 
if a good ground in equity is set out, rather 
than send the parties to new actions and 
longer delays in the courts of law. Warner 
v. Daniels [Case No. 17,181], and cases there 
cited; [Hepburn v. Dunlop] 1 Wheat [14 U. 
S.] 197; Gaines v. Chew, 2 How. [43 U. S.] 
619; [Pratt v. Law] 9 Cranch [13 U. S.] 493. 
An additional reason for continuing to act in 
equity here is, that some .of the material facts 
have been obtained by the disclosure, and in 
rescinding the contract for fraud, if void, 
some conditions may be imposed as to the re- 
turn of the note, which could not be at law. 
The time of taking this objection is also ex- 
cepted to; but, as remarked in the case just 
cited, of Pierpont v. Fowle, it need not be 
by demurrer, unless appearing on the face of 
the bill; and where a disclosure is asked as 
here, the court should in no case send it to 
law till after the answer and disclosure are 
completed in equity. Continuing, then, to 
sustain jurisdiction, over this case, it once 
having been proper for a discovery, and still 
being a matter of fraud to" be decided, over 
which the general jurisdiction of .a court of 
equity is clear, the next inquiry is, whether 
the facts disclosed in connection with the 
other proof, show the defendant to have been 
guilty of fraud in disposing of this note. 

What was said and done at the time of the 
sale is the first test The defendant was not 
then present, but did the business by an 
agent What that agent said and did, will 
not bind him, it is argued, as he was a spe- 
cial a^ent for this business alone, and acting 
under a written authority, which gave him 
no direction to make false representations, 
or to bind his employer by any warranties or 
affirmations. It is true, that such is the 
general rule in cases of that character. 5 
Johns. Ch. 247; Raymond v. Crown & E. 
Mills, 2 Mete. [Mass.] 324. It is, therefore, 
that such an agent is himself liable to a suit 
in that case. Pasley v. Freeman, 3 Dura. & 
E. [3 Term R.] 51. But this principle relates 
to the power of such an agent to enter into 
a contract for his principal, and to bind him 
by express stipulation. For, at the same time 
that this principle thus applies, it is well set- 
tled, that if an agent, in making a sale of an 
article, commits a fraud or states falsehoods 
as to material facts, which are relied on, it 
exposes the sale to be avoided. The theory 
is not, in such case, that he binds his em- 
ployer by any engagement which he is not - 
empowered to make, but that his employer 
cannot take the benefit of his sales without 
taking the burthen of them, and that he must 
repudiate the whole, and not merely a part, 
where all was dependent and united. That 
if he does not choose to ratify the whole, he 
must ratify nothing connected and interwov- 
en; and that the fraud or falsehood, if bad 
at all, is bad for the whole, and restores the 
parties to the condition in which they stood 
before it happened. Doggett v. Emerson 
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[Case No. 3,960]; Mason v. Crosby [Id. 9,234]. 
The employer of an unfaithful agent is to 
suffer by his misconduct generally, rather 
than his victim. Hence, in this case, if the 
agent did at the sale what he was not au- 
thorized to do, and it amounts to a falsehood 
or fraud, and the defendant repudiates it, he 
must repudiate the matter or engagement to 
which it related, and restore things to the po- 
sition in which they would otherwise have 
stood. What did the agent here do? He 
either bought the lumber for the note and 
draft, or bought the lumber and agreed to 
pay for it in the note and draft. In either 
event, if the statements as to the note were 
deceptive, so as to avoid the sale or the pay- 
ment, the amount to be refunded would be 
the same. It would not be the course here, 
if the sale was void, to rescind the sale, and 
restore the lumber on the one hand and the 
note and draft on the other. Because the 
lumber has, doubtless, been sold and worked 
up, and the draft converted into money, and 
the relief would rather be to give damages to 
the amount for which the note was received, 
and order the latter to be returned. So if 
the sale of the lumber was good, but the pay- 
ment, so far as regards the draft, void, be- 
cause accompanied by deception, then the re- 
lief would be, the further payment of a sum 
equal in amount to the note. 

It is of no consequence, therefore, under 
which aspect it is regarded. But the diffi- 
cult and doubtful question is, whether the 
agent was in fact guilty of deception. He 
denies any. The answer, also, from the in- 
formation and belief of the defendant, de- 
nies any under oath. And the letter sent 
with the note does not expressly direct any 
misrepresentation to be made, and the 
agent swears that none was made; but that 
the plaintiffs were merely referred to others 
for information. On the other hand, the 
force of these matters is some weakened by 
the circumstance, that the respondent was 
not present, and hence could not know per- 
sonally what took place, and that the agent 
is in a position impairing his credibility. 
Story, Ag. § 131; 1 Mete. [Mass.] 201. Beside 
this, there is the positive testimony of the 
clerk, that the agent represented the maker 
and indorser to be good. There is the ad- 
mission of George, the agent, also, that he 
showed the defendant's letter to the plain- 
tiffs at the sale, in which he states, "I think 
the note is good." Fraud may consist in 
asserting a belief as well as asserting a fact. 
Indeed, asserting a belief is asserting the 
fact of belief, and if it is done with a de- 
sign to mislead, it is fraudulent. Stebbins 
v. Eddy [Case No. 13,342]. 

There are numerous circumstances, also, 
soon to be particularized, showing the de- 
fendant to have placed little confidence in 
the goodness of the note; and the distance 
to which it was sent for sale, and the secrecy 
as to the name of the owner, and the length 
of time the note run, with an intermediate 



failure of the parties to it, and the number 
of other like notes in the market, known to 
the defendant, and much discredited; lead 
the mind strongly to a conviction, that the 
defendant dfd not then believe the note to 
be good, or that it would be ever paid; and 
that the agent understood from the letter of 
the defendant that the note was to be got rid 
of, even at the hazard of paying more mon- 
ey with it; and of stating the opinion of 
others as of the defendant to be, that "the 
note was good." Allow me to repeat, as the 
contrary view seems to have been much re- 
lied on, that it was of no consequence wheth- 
er this was flung into the form of an opin- 
ion, or assertion by Swasey or George, if it 
was meant to impress and did impress on 
the minds of the plaintiffs, convictions that 
the note" was good, whei in truth, they had 
sufficient reason to believe it never would be 
paid. [Smith v. Richards] 13 Pet [38 U. S.] 
36. Indeed, the letter of the defendant be- 
ing shown to the plaintiffs by the agent, 
contains enough from the defendant himself 
to deceive and mislead, as to the goodness of 
the note, beside the oath of the clerk to the 
assertion of the agent, also, that it was 
good. The whole letter is tantamount to an 
assertion hy the defendant himself, that the 
note was good; and all this was done when 
the current of circumstances is strong, that 
he knew and felt convinced to the contrary. 
Because: Firstly. Why should the defend- 
ant want to sell it for boards, if it was good? 
He was a grocer and a man of substance, 
and could well wait till it became due, rather 
than take lumber. Secondly. Why should 
he pretend in the letter, that he wished to 
realize the money on it earlier than the day, 
as a reason for selling, when he paid out on 
the draft $908 in money, in order to realize 
only $910 on the note? The gain in money 
to use was $2 only, till the lumber was con- 
verted into money, and out of that and other 
funds was to be paid freight of the lumber 
also from Bangor to Boston. Thirdly. How 
could he expect to sell for $910 what he ad- 
vanced only $200 on, aided by other notes of 
more than $500 in amount, provided the pur- 
chasers were not in some way misled? How 
could he, if they were dealt fairly by, and 
knew as much as he did of the Rices and 
their condition— he who told some witnesses 
before in August, the note was worthless, 
not worth the paper it was written on? 
Fourthly. Why did he write, but for this 
wish, to be concealed in the business, when 
done at such a distance from his partner? 
and why did he not indorse the note, if he 
did not desire to get it off without giving 
his responsibility? and why not give his 
responsibility if the note was really believed 
to be good? or why did not his agent do it 
when asked? and why after all this, did he 
say, "I think the note good," if he did not 
mean to have it reported as the opinion of 
one like himself, having the best means of 
judgment? and why give so large commis- 
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sions for selling it, if not wishing to get rid 
of a bad note? Fifthly. How could he say 
likewise, that he thought the note good, 
when nobody at Boston would advance over 
§200 on it, and other notes united? when he 
knew several other notes of like tenor of the 
same parties to- be in the market at a low 
credit, apparently "made to sell," when the 
same parties were otherwise indebted much 
to him? when they were in broker's hands? 
when one of them had then failed? when 
the other had made a conveyance of his prop- 
erty as early as June, 1842? and, though not 
known to all then, a person so much connect- 
ed with them as the defendant, probably 
knew the fact before or as early as the sale 
of this note, August 5, 1842? The elder Rice 
testifies the business of the conveyance was 
done openly, and the son took possession of 
part of the property in June, 1S42; and 
Swasey told Veazy he knew it in July, and 
Goding swears he knew it within three 
weeks of its taking place. 

To doubt, after all this, that the Rices 
were both then insolvent, as they both 
swear, and were likely to be, when the note 
fell due, as both went into bankruptcy be- 
fore, and their notes were pledged as early 
as the date of this for less than one fourth 
their face; and to doubt that this was the 
impression among money dealers like the 
defendant, as he knew no more than one 
fourth could then be raised on them, is not 
reasonable. There may be purchases or 
sales of notes without recourse, and this 
without fraud; and then the rule applies, 
caveat emptor. 1 Story, Eq. Jur. §§ 147-149, 
204r-212; 2 Kent^ Comm. 482, 491; Salem 
India Rubber Co. v. Adams, 23 Pick. 256. 
The defendant's not having indorsed this 
note, is some evidence of such a sale here, 
and exonerates him from liability on the 
note himself as a party to it Chit Bills, 
244; 6 Barn. & C. 373; 9 Dowl. & R. 391; 
3 Dura. & E. [3 Term R.] 759. But it still 
leaves him responsible for the property or 
money given for the note in either of three 
events. One is, if the notes paid over or 
sold were bank notes or bankers' drafts, 
which pass as money, and were then worth- 
less, the promissors having previously failed. 
2 Hill, 509; Chit. Bills, 24^-246; 7 Dura. & 
E. [7 Term R.] 65; 8 Yerg. 175; 10 Ves.* 
204; 8 Durn. & E. [8 Term R.] 40;* 11 Wend. 9. 
Though once the rule was different, if they 
were paid over when the debt was incurred. 
Id.; 12 Mod. 203; 6 Barn. & C. 373. An- 
other is, if they were promissory notes, 
which the seller knew to be worthless. 
Fenn v. Harrison, 3 Durn*. & E. [3 Term R.] 
759. Lord Kenyon said it was like sending 
out a counter, instead of current coin. An-, 
other, though more doubtful, is, that if with- 
out such knowledge, notes or drafts on in- 
dividuals are not specially agreed to be 
taken at the risk of the purchaser, the loss 
will not fall on him. Ex parte Blackburne, 
10 Yes. 204; Jones v. Ryde, 1 Marsh. 157- 



159. But if he agrees to take the risk, he 
must, if nothing indicates fraud or knowl- 
edge, and it is an honest exchange. Chit 
Bills, 246, and cases. When it is question- 
able what the agreement or knowledge was, 
it seems more just to require a good payment 
for a good consideration. There are, then, 
several equitable grounds made out in this case 
for a recovery, with considerable strength 
of evidence, but some of them more satis- 
factorily than others. One is, that the de- 
fendant has received valuable property ot 
the plaintiff, for which he has not paid in 
full, except by a worthless note, which it 
is doubtful whether the plaintiff agreed to 
take at his own risk. Another is, that it 
was passed to the plaintiff by the defend, 
ant's agent, under circumstances rendering 
it probable that the defendant knew and be- 
lieved the note to be worthless. And finally, 
the evidence is quite strong, that false repre- 
sentations were made by the defendant as 
to the note being good, which were com- 
municated to the plaintiff by his agent, and 
which led to the purchase. 

It is satisfactory to reflect, also, in support 
of the equity of this conclusion, that the 
defendant will lose nothing by it, as he will 
have the benefit of his note against the Rices 
if they be good, since it must be restored to 
him; and will be obliged merely to pay, 
for aught which appears, a fair market price 
for the lumber he got, merely making up 
now the part which was paid in worthless 
paper, like that which is counterfeit, or on 
a broken bank. The man who circulates such 
a discredited note as this, should suffer by it, 
rather than a credulous and innocent re- 
ceiver. I have not gone into the question, 
as to this note being an accommodation one, 
and without consideration (4 Johns. Ch. 128; 
7 Wend. 5677),. because, in the hands of 
third persons without notice, like the plain- 
tiffs, and before due, that circumstance would 
be no defence. Let the decree be entered, 
that there was fraud as to the note in con- 
troversy, when sold in part payment for the 
lumber, and that it be restored to the de- 
fendant on his paying the amount for which 
it was taken by the plaintiff with interest 
since, and which amount; and interest he is 
decreed to pay. 

A question as to costs was afterwards made, 
which is not deemed of sufficient importance to 
be reported. 

Case 3STo. 4,985. 

FOSTER et al. v. SWASEY et al. 

[3 Woodb. & M. 364.] i 

Circuit Court, IX Massachusetts. Oct. Term, 

1847. 
Banks and Banking— Sekvice of Trustee Pro- 
cess— Payment to Depositor— Extkt 
of Bakk's Books. 
A hank, the teller of which, on the day of, 
but before, the service on it of a trustee pro- 

i [Reported by Charles L. Woodbury, Esq.., 
and George Minot, Esq.] 
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cess against a depositor, had paid the de- 
positor's check to a larger amount than his 
deposit, was held not to be chargeable as trus- 
tee, though the payment was not entered on 
its books till some days subsequent. 

This was an action of debt on a judgment 
[by Samuel J. Foster and others against 
John H. Swasey and the Atlantic Bank, as 
trustee]. The writ was sued out on the 4th 
day of August, 1S47, and served the same 
day on the trustees. The latter disclosed 
that, previous to the 4th of August the de- 
fendant Swasey had in deposit in their bank 
a balance of about $1,500. That he then 
drew a check for about $2,500, in favor of a 
third person, on the bank, which was pre- 
sented and paid before the 4th of August by 
the teller, but not entered on the books till 
the 7th of August, when the excess of the 
check was paid to the teller by Swasey. The 
bank further stated, by their cashier, in an- 
swer to interrogations by the plaintiffs, that 
the teller had no authority to pay from the 
funds of the bank more than the drawer of 
a cheek has on deposit, and if he does it by 
accident or knowingly, and it is repaid in a 
few days, the entry is not usually made on 
the books till then. If the drawer does not 
soon repay it, the bank has the right to 
charge the excess or difference to the teller. 
The question whether the bank could be con- 
sidered chargeable as trustee of Swasey or 
not, was argued by 

Mr. Andrew and T. P. Chandler, for plain- 
tiffs. 
Clark & Bigelow, for the bank. 

WOODBURY, Circuit Justice. There are 
two grounds on which the bank is entitled 
to a discharge in this case. 1st. The draft 
on them by Swasey for the amount on hand, 
and even more, may properly be considered 
as an assignment of that balance to the 
drawee. It is a direction to pay it to him, 
probably being a third person, and is, there- 
fore, good for the amount, though asking a 
still larger sum to be paid to him. The ex- 
cess does not vitiate it for what is good. It 
is a valid transfer of all he has a right to. 
Notice of it was given to the bank before the 
service of the trustee action, and the money 
was actually paid over in conformity to the 
order or assignment. Because the teller 
chooses to pay over a still greater sum does 
not affect the rightful payment of the 
amount due, looking to the transaction as 
an assignment and a payment under it 
2dly. If the holder of the check is regarded 
as an agent or representative of Swasey, 
then it would seem that a payment had 
been actually made to him of all the balance 
held by the bank before the institution of 
this suit In this view, whether the draft 
was nominally in favor of Swasey himself or 
not, would be immaterial. A depositor has 
the right to withdraw the balance of his 
deposits in favor of himself whenever he 
pleases. And if doing it before this suit, 



then Swasey had no money or effects in the 
hands of the bank when the writ was 
served. If there was any collusion or fraud 
or conditions attached to the draft or the 
payment, to the extent of the true balance, it 
should be made to appear in the answers; 
and interrogatories to draw out that fact 
should have been put, and probably would 
have been, if any foundation was supposed 
really to exist in favor of such a hypothesis. 

Something has been said in the argument 
as to the want of legal power in the teller 
to pay over the amount of the w T hole draft. 
But however that may have been, he and the 
bank were both bound to pay on it the bal- 
ance due; and his payment to this extent 
was legal and authorized. This settles the 
question as to that, and it is only that which 
is sought to be reached by this action. In- 
deed, if it was necessary to pass on the valid- 
ity of the payment of the whole as regards 
the bank, I have little doubt it was a valid 
payment, both as regards the bank and the 
holder of the draft Being done by the 
agent of the bank and from the funds of the 
bank, without notice shown of any objection 
made to the holder of the draft it is an ad- 
mission by the bank and the teller, its agent 
for this purpose, that Swasey, the drawer, 
had funds there to that amount, or at least 
funds and credit, which induced them to 
honor the whole draft The payment, there 
fore, as between the bank and the holder, 
was valid for the whole, and could not be 
ripped up. The remedy by the bank for 
the excess was good against both the teller 
and Swasey; against the former on his 
violated bond, and against the latter for 
money paid for him to the extent of the ex- 
cess. 1 Hall, 7S. In the case of Menard v. 
Cox, 7 La. 1G7, the teller informed the 
holder that the drawer had not funds, and 
hence the money was paid hy the teller, 
rather than the bank; and he, and not the 
bank, could sue the drawer for the amount, 
it being advanced by the teller, rather than 
the bank, for the amount and the benefit of 
the drawer. 7 Har. & J. 381; 1 Hall, 78. 

There is no ground on which the creditors 
of Swasey could rightfully complain of what 
was done in this case by the bank or the 
teller, unless they were actually misled by 
the transaction not being entered on the 
books till the 7th of August If between the 
payment to the holder and the entry of it 
on the books, the plaintiff, as a creditor of 
Swasey, had inquired at the bank, and not 
been told of the payment, and had seen or 
been informed of the balance standing to 
Swasey's credit, then some ground would 
have existed to say they had been injured 
or misled by the transaction, though then 
it is doubtful whether, in law, the pay- 
ment would not be a good one, if made, 
in point of fact, before the service, and done 
bona fide. But the bank would, in that 
event, be entitled to no cost on account of 
the suit, caused by their neglect to disclose 
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all the facts to the plaintiffs. Nothing of 
this kind, however, is shown to have hap- 
pened here; no such inquiries and no puch 
neglect to give full information. When 
the truth of the money having been actually 
paid over, and not of its being entered on 
the hooks the same hour, day or week is the 
test of the bank having or not having money 
on hand after the payment, it seems of little 
importance when the entry is made on the 
books, if nobody is misled by the delay to do 
it Judgment for the trustee. 
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FOUR CASES SILK RIBBONS. 

[1 Ben. 214; i 5 Int Rev. Rec. 181.] 

District Court, S. D. New York. June, 1S6T. 

Pkactice— Bonding Goods Seized in Wake- 
house— Valuation— Duties. 

Where goods which had been entered for 
warehouse were libelled by the United States as 
forfeited, and weie attached by the marshal 
under the process while still in warehouse, and 
the owners filed a claim to them, and present- 
ed a petition to the court praying that the 
* goods be appraised at their cash value, less 
the duties, that they^ might be bonded in ac- 
cordance with the eighty-ninth section of the 
act of March 2, 1799 (1 Stat. G9G): Held, that 
the practice of giving the bond in such cases, 
in the amount of the value of the property, less 
the duties, is correct, and will continue to be 
the practice of this court till overruled by su- 
perior authority. The case of U. S. v. Segars 
[Case No. 16,249] commented on. 
[Disapproved in U. S. v. 12,347 Bags of Su- 
gar. Case No. 16,555. Approved in U. S. 
v. Three Horses, Id. 16,500. Cited in U. 
S. v. 1,291 Bales of Tobacco, Id. 15,965.] 

This was a petition by Sarasin & Co., of 
Basle, Switzerland, the owners and claim- 
ants of the goods proceeded against in this 
suit [viz. four cases of silk ribbons, marked 
S. & C. 1208, 1210, 1211, 1213], praying for 
an order that the goods be appraised at 
their cash value in the city of New York, 
less the duties legally chargeable thereon; 
and that, upon filing such appraisement and 
a certUicate from the collector and naval of- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ficer of the port of New York, that the 
duties on the goods have been paid, or se- 
cured to be paid, the^ goods be delivered to 
the claimants, on their executing to the 
United States a bond, with sureties, accord- 
ing to the statute in such case made and 
provided. 

The goods were imported in August, 1866, 
and entered for warehouse under the acts of 
August 6, 1846 (9 Stat. 53), March 2S, 1854 
(10 Stat. 270), and March 14, 1S66 (14 Stat 
8). The general provisions of those acts are, 
that goods entered for warehouse may re- 
main in warehouse, under bond, for a limit- 
ed time, without the payment of duties, sub- 
ject to withdrawal for consumption on pay- 
ment of duties, and to withdrawal for re- 
exportation without payment of duties. The 
bond under which the goods are warehoused, 
is a bond to secure the proper duties and 
expenses, to be ascertained on the entry for 
warehousing. Act Aug. 30, 1842, § 12, 
as amended by Act Aug. 6, 1846, § 1 (9 
Stat 53). In the present case, such bond 
was given. Afterward, and in October, 1866, 
the goods, wiiile still in warehouse, were 
seized by the collector as forfeited, under 
the provisions of -the fourth section of the act 
of May 2S, 1830 (4 Stat 410), and the first 
section of the act of March 3, 1863 (12 Stat 
737). A libel of information was filed by 
the United States, and the goods were at- 
tached by the marshal, and were in his cus- 
tody. A claim to the goods had been filed 
by the petitioners. 

This application was founded on the eighty- 
ninth section of the act of March 2, 1799 
(1 Stat 696), which provides that, on the 
prayer of any claimant of goods so seized 
and prosecuted, for their delivery to him, 
the goods shall be appraised; and' if, on 
the return of the appraisement, "the claim- 
ant shall, with one or more sureties, to be 
approved of by the court, execute a bond 
in the usual form to the United States, for 
the payment of a sum equal to the sum at 
which the * * * goods * * * so pray- 
ed to be delivered are appraised, and more- 
over, produce a certificate from the collector 
of the district * * * and of the naval of- 
ficer thereof, if any there be, that i3ie duties 
on the goods * * * so claimed have Deen 
paid or secured in like manner as if the goods 

* * * had been legally entered, the court 
shall by rule order such * * * goods 

* * * to be delivered to the said claim- 
ant" The statute merely provides that the 
goods shall be appraised, and that the bond 
shall provide for the payment of a sum 
equal to the sum at which the goods are 
appraised. The claimants insisted that the 
court should order the goods to be appraised 
at their cash value in the city of New York, 
less the duties legally chargeable thereon; 
and that the bond should be a bond for the 
payment only of such cash value, less such 
duties. The district attorney, representing 
the government, insisted that the goods 
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should be appraised at their cash value in 
New York, without any deduction of such du- 
ties, and that the bon/1 should he given ac- 
cordingly. The question to be determined 
by the court was, which was the proper 
course of procedure. 

It was made known to the court, that un- 
der instructions from the treasury depart- 
ment, the officers of the customs had been, 
for about six months previous, requiring ap- 
praisements and bonds, in cases like the 
present one, for the value of the goods, with- 
out any deduction of the duties. Such pro- 
cedure was said to be generally acquiesced 
in by the claimants of property seized, but 
the present application was brought before 
the court for the purpose of obtaining an 
adjudication as to the correct practice. 

S. G. Courtney, Dist Atty., and Thomas 
Simons, for the United States. 
Sidney Webster, for claimants. 

BLATCHFORD, District Judge. This ques- 
tion has heretofore been presented to this 
court in at least two cases, in which orders 
for bonding were made in accordance with 
the views urged by the claimants. One of 
the cases was that of U. S. v. 1,406 Boxes of 
Sugar [Case No. 15,959], marked "L. V. H. & 
Co.," in which, February 25th, 1862, an or- 
der was made by this court (Judge Betts), 
that the property be bonded at its -market 
value, less the duties. But no minutes of 
any argument of the question before the 
court and no written opinion are found. The 
second case referred to was that of XT. S. v. 
1,382 Hogsheads of Sugar [Id. 15,962], in 
which, March 22d, 1862, an order was made 
by Judge Betts, that the goods seized be 
bonded by the claimant at their appraised 
value in this market, exclusive of the duties. 
In au opinion delivered in this court, by 
Judge Smalley, in that case, in June, 1862, 
on a motion made by the United States to 
set aside an order releasing the goods from 
custody, it is stated that the question de- 
cided by Judge Betts, by the order of March 
22d, 1S62, was argued before him, and that, 
after full consideration, he held that the bond 
should be' for the value, less the duties. But 
in that case, as in the other, no minutes of 
the argument of the question before Judge 
Betts are found, nor does the subject appear 
to have been disposed of by him in a written 
opinion. The motion before Judge Smalley 
in the case, turned upon other points than 
the one now presented for consideration* 
This court is, therefore, now asked to re- 
view the subject, and settle the course of 
practice for this district 

Under the acts on which the libel in this 
case is founded, the penalty imposed is the 
forfeiture of the goods. If the goods are not 
warehoused, but are entered for consumption 
and the duties on them are paid, and they 
are, when seized, in the hands of the im- 
porter, he loses, if the goods are forfeited, 
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the duties which he has paid, and the goods- 
also. As the duties on the goods have been 
paid, those duties enter as an element into the- 
value of the goods at the time of their sei- 
zure; and the government, in availiDg itself 
of the provisions of the ninetieth section 
of the act of March 2, 1799, in case the 
goods are condemned and not delivered on 
bond to a claimant, and selling the goods at 
auction to the highest bidder, receives the 
market value of the goods, of which value 
the duties form a part. The government re- 
ceives just what the importer loses. If, after 
the government, under such circumstances, 
seizes the goods for forfeiture, they are 
bonded at their market value, then, in case 
they are condemned, the government receives 
and the importer loses the same amount as 
if they were not bonded, that is, the duties 
which have been paid, and the value of 
the goods in market, into which value the 
duties enter as a constituent part 

If the duties on the goods have not been 
paid, and the goods are, when seized, in 
warehouse under the warehousing acts, with 
a bond to secure the duties, the property is 
in a very different situation from that which 
it is in when it is not warehoused, but is 
seized in the hands of the importer, after a 
consumption entry and after the payment of 
duties. The interpretation uniformly given 
to the eighty-ninth section of the act of 
March 2, 1799, is that the sum at which the 
property seized is to be appraised is its value 
as of the time and place of seizure. The 
theory is, that the government is entitled, on 
a forfeiture and condemnation, to the value 
of the property as it stood at the time of the 
seizure— at the time it thus came into the 
hands of the government When the prop- 
erty is not warehoused, but is seized after 
a consumption entry, and after the duties on 
it have been paid, and is then condemned, 
this theory is carried out by causing the 
importer to lose and the government to re- 
ceive, either hj sale of the property, or by 
a suit on the bond given to procure its re- 
lease after arrest, what was its value as it 
came into the possession of the government 
at the time of Its seizure. It is true that, 
under such circumstances, the government 
receives, on the consumption entry, the duties 
on the property, and that afterward those 
duties enter into the price or value which 
the government receives for the property, 
after it is condemned; and thus, according 
to a form of speech, the government may be 
said to receive, and the importer to pay, the 
amount of the duties twice. But this is a 
fallacy. The duties are first paid as duties 
on the consumption entry, and then the prop- 
erty becomes part of the common stock of 
the country, and enters into its markets, and 
has a merchantable value, composed of all 
the elements which go to make up such 
value, such as cost of manufacture, freight, 
commissions, duties, mercantile profit and 
other items. That value it is, which, when 
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the property is seized under such a state of 
facts, passes from the importer to the gov- 
ernment; and the importer necessarily loses 
the duties he has paid, and the money value 
of the property, which otherwise would have 
gone into his own pocket— no more and no 
less. But when the property is in ware- 
house, under a bond to secure the duties, it 
is there subject to withdrawal for consump- 
tion on payment of duties, or to withdrawal 
for re-exportation without payment of duties, 
if seized while so in warehouse, it has, at 
the time of seizure, a value composed of 
very different elements, so far as the ques- 
tion now under consideration is concerned, 
from those which compose its value when it 
is not in warehouse, but is seized in the 
hands of its importer, after a consumption 
entry and after the payment of duties. If 
sold by the importer while so in warehouse 
under bond, the duties do not form an ele- 
ment of its price or value. The purchaser 
pays to the importer the value of the prop- 
erty, not including any duties, and afterward 
pays the duties on withdrawing the property 
for consumption, or re-exports it without 
paying duties. The property cannot, while 
in .warehouse under bond for the duties, be 
put into market for consumption, so as to 
have the duties enter as an element into its 
value; and if it is withdrawn for re-exporta- 
tion, the duties can never enter into its value 
in any market in this country under its exist- 
ing importation. These views show, that 
when property in warehouse under bond for 
duties is seized, the duties form no part of 
its value at the time it is seized. Now, ap- 
plying the remedies which the law gives to 
the government to this state of facts, these 
consequences follow. If the government en- 
forces the forfeiture, and the property is not 
released on bond, but is sold, the government 
receives for it, by putting it into market, a 
price into which the duties enter as a compo- 
nent part (the property, when sold, being put 
into competition with other property of the 
same kind which has paid duties), and thus 
the government receives not only what was 
the value of the property to the importer at 
the time of the seizure, but also an additional 
value representing the amount of duties. 
Thus, the government virtually receives the 
duties on the property, and also its value at 
the time of seizure. It receives what the 
importer ought to lose, namely, the value of 
the property to the importer at the time of 
its seizure; and it also practically receives 
the duties, by receiving the same price for 
the property which it would bring if it had 
. paid duties. It also claims the right to en- 
force against the importer the "bond for duties 
given on the entry for warehouse. If it 
should be allowed to enforce that bond, then, 
in such case, as in the case where the prop- 
erty was condemned and sold on being seized 
while not in warehouse, but while in the 
hands of the importer, after a consumption 
entry and after the payment of duties, it 



would seem to receive the amount of the 
duties twice. But this again is specious. 
The bond for duties given by the importer, 
if enforceable, would be enforced by reason 
of the voluntary act of the importer in giving 
it The transaction of giving such bond, 
and any rights of the government under it, 
are separate and distinct from the rights ac- 
quired by the government by virtue of any 
fraud which justifies the seizure of the prop- 
erty. As to what the government receives as 
representing duties when it sells the prop- 
erty in market, it receives that as an incident 
of sovereignty. The property has virtually 
been imported by the government itself, and 
it has the right to put it into the market, 
and all it receives for it, as representing 
duties on like property, is clear gain. But 
such gain arises from the principle that the 
government pays no duties on articles im- 
ported by itself. If the government imports 
property which is afterward sold by it, it 
receives on the sale a price into which the 
amount of duties on like property, when in* 
ported by an individual, enters as a constitu- 
ent part, and the gain thereby accruing to 
the government is an inherent incident of its 
sovereign right. But, although the course of 
proceeding in the case of a sale on forfeiture 
where the goods are in warehouse under 
bond, may bear the semblance of giving fe- 
ttle government the. amount of the duties on 
the property twice, in addition to the value 
of the property to the importer at the time 
of its seizure, yet the importer loses nothing 
but what was the value to him of the prop- 
erty at that time; and, if the bond given by 
him for the duties is enforced, he loses those 
also. 

At this stage comes up the question now 
presented for decision. If the property pro- 
ceeded against in this suit is released on a 
bond such as the government insists on— 
namely, a bond for the value of the property 
when seized, including the duties— and the 
property is condemned in the suit, the gov- 
ernment will receive, under such bond, not 
only the value of the property to the im- 
porter at the time of seizure, but also an ad- 
ditional value, representing the amount of 
the duties; and, besides that, it will receive 
the duties imposed by the collector, in case 
the goods are withdrawn for consumption. 
It will thus receive, in all, just what it would 
receive in case the property were condemned 
and sold, on its seizure while not in ware- 
house, but while in the hands of the im- 
porter, after a consumption entry, and after 
the pay m ent of duties. And it will not receive 
that full amount, if a bond for the value 
less the duties, is given. But it has been 
already shown that the warehousing system 
introduces a change, to the full benefits of 
which the importer is entitled. Where the 
property is not warehoused, the government 
receives the duties; and if it afterwards 
seizes and condemns the property, it receives 
its full market value. If the property is 
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warehoused, and then seized, condemned, 
and sold, without being delivered to the 
claimant on bond, the government acquires 
the title to the property, and sells it in like 
manner as if it had itself imported it. But 
in case such a bond as the government 
claims to receive in the present case is given, 
the importer will, as we have seen, lose, if 
the property is condemned in the suit, not 
only what was the value to him of the prop- 
erty, in warehouse, at the time of its seizure, 
but, in addition, a sum equal to the amount 
of the duties legally chargeable thereon; and 
if, after thus bonding the property, he with- 
draws it for consumption, he must pay the 
duties on it in cash to the collector, notwith- 
standing the amount of them has been in- 
cluded in such delivery bond. He will thus, 
in case of a condemnation, lose more than 
he would if the property were not delivered 
to him on bond, but were to remain in the 
hands of the government, and be sold by it. 
In each case, the same offence is charged 
and has been committed, for which the 
property is forfeited. In each case the prop- 
erty is in warehouse, under bond for the 
duties. The merchandise is equally guilty 
in each case; but, if the claimant seeks to 
avail himself of the privilege of bonding his 
property when it is seized while in ware- 
house, he cannot do so, according to the 
views urged by the government, without im- 
posing upon himself a liability, in case the 
property is condemned, which he will not 
incur if he leaves the property in the hands 
of the government Such a result is opposed 
to the spirit and intent of the eighty-ninth 
section of the act of March 2. 1799. One of 
the principal points involved in the case be- 
fore referred to, decided by Judge Smalley, 
was, whether the bonding system, provided 
for cases of seizure by the eighty-ninth sec- 
tion of that act, applied to property seized 
while in warehouse. He decided that it did 
so apply, and that it was the intention of 
congress that the merchant should have the 
full benefits and advantages of the ware- 
housing system. To require from him such 
a bond as the government claims, would be 
to deprive him practically of the benefit of 
bonding warehoused property seized and 
prosecuted while in warehouse. But if the 
property is delivered to the claimant on a 
bond for its value when seized, not including 
the duties, then, if the property is condemn- 
ed in the suit, the importer will lose the same 
amount as if he had not bonded the property, 
and no more; and will thus have the full 
benefit of the privileges of the warehouse 
system, and the full benefit of the system of 
bonding provided by the eighty-ninth sec- 
tion of the act of 1799. 

It is claimed by the government that this 
view is contrary to the decision of Judge 
Cadwalader, in the district court of Phila- 
delphia, in the case of U. S. v. Segars [Case 
No. 16,249]. It does not appear, in the report 
of that case, that the property seized was in 



warehouse. The question before the court 
for decision, as stated in the opinion, was 
whether the amount of regular duties paya- 
ble on the property, if legally entered, was to 
be deducted by the appraisers in ascertain- 
ing the value for which the delivery bond 
should be given; or, in other words, whether, 
in case of condemnation, the claimant should 
lose the amount of those duties, as well as 
the value of the property forfeited. The 
court does not, in its opinion, allude to the 
warehousing acts, or discuss the question in 
reference to property seized while in ware- 
house. It lays down the principle, that if 
the property is to be delivered to the claim- 
ant, on substituting for it a bond, under the 
eighty-ninth section of the act of 1799, that 
bond should be a substitute for the full value 
of the propeiiy. Such full value the court, 
in that case, held to be the market value, 
without a deduction of the amount of the 
duties. Where property is seized in the 
hands of the importer, after a consumption 
entry, and after the duties are paid, the full 
value of the property to the importer, at the 
time of the seizure, necessarily includes the 
duties, as we have seen. But where prop- 
erty in warehouse under bond for duties is 
seized, the full value of the property to the 
importer at the time of seizure does not in- 
clude the duties. The delivery bond is in- 
tended to be a substitute for the full value 
of the property to the importer at the time 
of seizure, and for nothing more. 

Uniformity of principle and equal justice 
to the importer in all cases of seizure can be 
carried out only by varying the basis of ap- 
praisement in the manner indicated, in cases 
of delivery bonds on seizures of property in 
warehouse. It is said by Judge Cadwal- 
ader, in his opinion, that the circumstance 
that the duties have not been paid when the 
proceeding to forfeit the property is institut- 
ed, is, in reason, attended with no difference 
in favor of the importer. That is very true. 
But it is equally true that the circumstance 
that he has availed himself of the provisions 
of the warehousing acts, and given a bond 
for the duties, instead of paying them, ought 
not to work a difference against him. Such 
a difference is manifestly worked if he is 
compelled, as a condition of obtaining a re- 
lease of his property from seizure, to give 
such a bond as the government claims in this 
case. 

While I regret to seem to differ from so 
experienced and able a jurist as Judge 
Cadwalader, I am satisfied, after thorough 
reflection, that the principle laid down by 
Judge Betts, and always adhered to by him, 
in regard to the amount of the bond to be 
required in cases of seizures and prosecu- 
tions for forfeiture of property in warehouse 
under bond for duties, was correct Such 
will continue to be the ruling of this court 
in like cases, until varied by superior au- 
thority* 

The prayer of the petition is granted. 
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Case K*o. 4,987. 

FOUR CUTTING MACHINES. 

[3 Ben. 220; i 9 Int. Rev. Rec. 145.] 

District Court, S. D. New York. April 27, 
1SC9. 

IKFOHMEH— IXTEltNAL ReVEXUE ACTS— GOVERN- 
MENT Officek. 
Where an inspector of internal revenue at 
Philadelphia, appointed under the fifth section 
of the act of June 30, 1S64 [13 Stat. 224], 
made researches there as to sales of tobacco 
made by merchants at New York to customers 
in Philadelphia, which researches were em- 
braced within his duties as such inspector, 
and were 'discharged in co-operation with, and 
under the direction of, officers of the internal 
revenue at New York: Held, that information 
so obtained by him never became, as against 
the United States, his private property, so as 
to allow him any discretion as to withholding 
it from his superior officers, and that he was 
not entitled to share as informer in forfeitures 
resulting from violations of the internal reve- 
nue law which he thus 'discovered, and of which 
he gave information, 
[Cited in U. S. v. Chassell, Case No. 14,789; 
U. S. v. Two Hundred and Seventy-Eight 
Barrels of Distilled Spirits, Id. 16,581; U. 
S. v. Simons, 7 Fed. 714.] 

A. J. Yanderpoel, for Payne. 

B. K. Phelps, for Michener. 

BLATCHFORD, District Judge. In this 
case, an order of reference was made to a 
commissioner, in August, 1868, to ascertain 
and report who is the informer in this case, 
entitled to share, as such, in the sum of 
§21,558.44, now in the registry of this court 
for distribution. The contest has proceeded 
before the commissioner between one Mich- 
ener and one Payne, and a large mass of tes- 
timony has been taken before him on the 
part of those parties respectively, each of 
them claiming, as against the other, that he 
is entitled as informer. The United States 
do not seem, by the minutes of testimony 
taken by the commissioner, to have been rep- 
resented before him on the reference, and 
the witnesses produced by each claimant 
were cross-examined only on the part of the 
other claimant, and not on the part of the 
United States. It was, therefore, very nat- 
urally and properly assumed by the commis- 
sioner, that the United States regarded the 
one or the other of the claimants, at all 
events, as entitled to share, as* informer, in 
the funds, and that his duty was limited to 
the inquiry, as matter of fact, into the ques- 
tion as to who, within the language of the 
179th section of the act of June 30, 1864 (13 
Stat 305), as amended by the 9th section of 
the act of July 13, 1S66 (14 Stat 145), first 
informed of the cause, matter or thing where- 
by the forfeiture in this case was -incurred. 
That forfeiture is one incurred under the in- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ternal revenue acts of the United States. 
The commissioner has reported that Mich- 
ener was the sole informer in this case. 
Payne has filed five exceptions to this re- 
port: (1) Because Michener is found to be 
the sole informer; (2) because Michener is 
found to be an informer; (3) because Payne 
is not found to be the informer; (4) because 
Payne is not found to be the sole informer; 
(5) because certain testimony offered by 
Payne before the commissioner was excluded 
by him. The questions arising on these ex- 
ceptions have been argued before the court 
by the counsel for. Michener and Payne re- 
spectively, the United States not being rep- 
resented. The counsel for Payne, howevex% 
\n fact argued on the part of the United 
States, by contending, that, independently of 
the question of Payne's rights as informer, 
Michener could not, in any event, share as 
Informer, even though he should be found to 
be, as matter of fact, the person who, with- 
in the 179th section of the act of 1864, first 
Informed of the cause, matter or thing- 
whereby the forfeiture was incurred. 

I have examined the evidence in this case 
with care, and am of opinion that Payne 
was not the person who, within the 179th 
section, first informed of the cause, matter 
or thing whereby the forfeiture in this case 
was incurred; and that Michener was the 
person, and the only person, who, as against 
Payne and all other persons, except the 
United States, first informed of such cause, 
matter or thing. I also think that the com- 
missioner properly excluded the evidence 
named in the fifth exception. As respects 
Payne, therefore, and the exceptions taken 
by him, all of them are disallowed". But I 
think that Michener, although in fact the 
first informer, as against Payne and all 
other persons, is not entitled, as informer, to 
.any share in the moneys to be distributed in 
this case. If I were inclined to a different 
opinion, I should, under the circumstances of 
this case, give an opportunity to the United 
States to be heard on the question, through 
their attorney, but that now becomes unnec- 
essary. 

It appears, that, during the whole period 
covered by the acts of Michener, on which 
he relies as constituting him informer, he 
was a revenue inspector at Philadelphia, ap- 
pointed by the secretary of the treasury 
under the authority of the 5th section of the 
act of June 30, 1S64; and that it was a part 
of his official duty to make the investiga- 
tions and do the acts on which he relies. 
The property seized was forfeited and con- 
demned for violations of the internal reve- 
nue laws, committed in New York by the 
firm of Alexander Ross & Co., in the manu- 
facture and sale of tobacco. The researches 
and investigations made by Michener at 
Pniladelphia, which place was his post of 
duty, were in reference to sales of articles 
made of tobacco by Ross & Co to customers 
of theirs at Philadelphia. Such duties were 
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discharged by Michener in co-operation 
with, and under the direction of, officers of 
the internal revenue at New York. The 
duties of an inspector, as defined by the 5th 
section of the act of June 30, 1S64, are, the 
"proper enforcement of the internal revenue 
laws" and the "detection of frauds." The 
duties performed by Michener in this case 
were strictly duties of that character. The 
same section confers on an inspector the 
power of examining persons, books and 
premises, as may be necessary in the dis- 
charge of the duties of his office. In the 
present case, he examined and investigated 
in Philadelphia, to detect frauds committed 
hy tobacco manufacturers in New York. 
But that was as much a part of his official 
duty as if the manufacturers had carried 
on their manufactory and committed the 
frauds in Philadelphia, and in the assess- 
ment district in and for which Michener was 
appointed. In discharging duties of this 
character, the whole time and services of 
Michener belonged to the United States, for 
the per diem compensation fixed by the said 
5th section. All information acquired by 
Michener in the discharge of those duties, 
became, ipso facto, the property of the Unit- 
ed States. Such information never became, 
as against the United States, the private 
property of Michener, so as to allow to him 
any discretion as to communicating it to or 
withholding it from his superior officers. 
That is the test. Information possessed by 
a private individual, holding no official rela- 
tion to the United States, and, bound by no 
official duty to disclose such information to 
his superiors, may be withheld or disclosed 
by him," as he elects. If he is the first to 
disclose it, he may become an informer un- 
der the law. But a person whose duty it 
is to disclose information, and who violates 
such duty if he does not disclose it, cannot 
be an informer. The information is, in 
judgment of law, disclosed to the United 
States, by being possessed hy him as an 
officer of the United States charged with 
the duty of procuring the information, the 
moment he obtains the information. Un- 
doubtedly, congress may, if they choose, 
award to an officer, under such circum- 
stances, a share, as informer, in the pro- 
ceeds of forfeitures; and if the language of 
the 179th section of the act of 1S64 were 
such as to require or admit, in its proper 
construction, the including of Michener in 
its description of informers, I should so 
hold. But the language of that section 
is, that the informer's share is to be to 
the use of the person who shall first in- 
form of the cause, matter or thing where- 
by the fine, penalty or forfeiture has been 
incurred. Who is to be first informed? The 
statute is silent But it must necessarily 
mean, that the person to be first informed 
is a person whose duty it is, on behalf of 
the United States, to receive the information 
and impart it to his superior officers. That 



was, in this case, the duty of Michener. 
But it was equally his duty to procure and 
impart the information; and he cannot be 
treated as an informer, for having ascer- 
tained the facts in question and imparted 
them to himself. Nor can he be treated as 
an informer because he imparted them to 
another or a superior officer; because, if, 
in this case, any other person besides Mich- 
ener himself be regarded as the proper per- 
son to be first informed, so as to give to the 
communicator of the information the posi- 
tion of informer under the statute, we can- 
not stop short of the highest officer, the 
secretary of the treasury or the president, 
as the only proper recipient of the informa- 
tion, and the person who first informed 
such highest officer would be entitled as 
informer. Under the 91st section of the act 
of March 2, 1799 (1 Stat 697), the informer 
is required to be a person who gives to a 
collector information in pursuance of which 
a fine, penalty or forfeiture is recovered, 
and may be any person other than the naval 
officer or surveyor of the district Under 
that section, it was very properly held, by 
Judge Ware, in the district court for Maine, 
—Hooper v. Fifty-one Casks of Brandy [Case 
No. 6,674],— that an inspector of the customs 
could be an informer. But, under that act, 
the information was required to be given 
to the collector. If that language had not 
been used in that act, it would have been 
difficult for the court to say, as it did, that 
congress had offered to the inspectors an 
additional compensation beyond their regu- 
lar stipend, and that they came within the 
words of the act Under the 179th section 
of the act of 1864, the words "first inform," 
in order to warrant the treating of Michener 
as an informer, in this case, must be read 
as if they were written "first learn," or "first 
ascertain." But that is not the language. 
The import of the words "first inform" is, 
that the information is to be imparted by 
one person to another and a different per- 
son; that the latter person is to be one 
whose official duty it is to act on such in- 
formation by imparting it to his superior 
officers, or otherwise; that he cannot obtain 
such information in the course of the dis- 
charge of his official duty, and impart it to 
himself, so as to make himself an informer 
under the law; and that the person who 
is to impart the information, so as to be 
informer, must be a person who has imposed 
upon him no official duty to impart the 
information. There is no principle which 
would put Michener in the position of in- 
former, in this case, for what he did, which 
would not also require the court to regard 
Mr. Harvey, the inspector in New York, who 
received the information from Michener, as 
an informer in the case, because he was 
the first to inform Collector Bailey, who 
seized the property; and it would be diffi- 
cult to say that Mr. Harvey and Michener 
would not, each of them, be entitled to the 
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same share as the other. These views are 
substantially those held by Judge Lowell, in 
the district court for Massachusetts, in the 
case of U. S. v. One Hundred Barrels Dis- 
tilled Spirits [Case No. 15,946]. 

There must, therefore, be a distribution of 
the money in court >; in this case, without 
any reference to the claims of either Payne 
or Michener, as informer. 



Case 3$To. 4,988. 



FOUR HUNDRED AND SIX HOGSHEADS 
OF MOLASSES. 

[4 Blatchf. 319.] * 

Circuit Court, S. D. New York. May 17, 1S59. 

Charter Party— Construction of Bill of Lad- 
ing Given by Master for Goods Purchased 
by Charterer— Specified Freight. 

Where a vessel was chartered to G. by a 
charter party, for a specified sum, for a voy- 
age to Cuha and return, and G-., at Cuba, 
loaded the vessel with molasses which he bought 
there from P., but the purchase was not abso- 
lute, the transfer of title to the molasses de- 
pending on the Dayment of drafts drawn by 
P. on G., and the molasses was shipped in the 
name of P., and a bill of lading was signed 
therefor by the master, which stated that the 
cargo was to be delivered to the order of P., 
at a specified rate of freight, to be paid by him 
or his assigns, but .contained at its foot the 
words, "without prejudice to charter party," 
and afterwards R. advanced, on the security 
of the bill of lading, the money to take up the 
drafts, and took an assignment of the bill of 
lading: Held, on a libel filed by the owner of 
the vessel against the molasses, for the charter 
money, that the molasses was liable only for 
the freight specified in the bill of lading. 

[Cited in The Peer of the Realm, 19 Fed. 
217.] 

[Appeal from the district court *of the 
United States for the Southern district of 
New York.] 

This was a libel In rem, filed in the district 
court, to recover freight under a charter 
party, entered into between one Townsend, 
agent and part owner of the vessel, and the 
firm of T. R. Gordon & Co., for a voyage 
from Savannah, Georgia, to Matanzas, Cuba, 
and back to the port of New York. The 
charterers were to load the ship with a qargo 
of yellow pine timber at Savannah, and with 
such return cargo as they might think fit, 
and were to pay for the vessel, for the voy- 
age, $3,400. The cargo of yellow pine was 
taken on board, and delivered at Matanzas 
to the firm of C. E. Poujaud & Co., of that 
place, agents of the charterers. A return 
cargo of molasses was taken on board, T. R. 
Gordon, one of the charterers, being present, 
and, on the arrival of the vessel at New York, 
she was reported by the master to Gordon. 
A bill of lading was signed by the master at 
Matanzas, from which it appeared that the 
molasses was shipped by C. E. Poujaud & 
Co., to be delivered at New York to their own 



i [Reported by Hon. Samuel Blatchford, Dis- 
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order, they or their assigns paying freight at 
the rate of $2.50 for every 110 gallons. At 
the bottom of the bill of lading were the 
words, "without prejudice to charter party." 
The house of D. Curtis & Co., correspondents 
of C. E. Poujaud & Co., received, early in 
May, 1S57, advices from the latter concern- 
ing the cargo, together with a copy of the 
bill of lading, which was dated the 25th of 
April previous. With the bill of lading they 
received drafts of C. E. Poujaud & Co. on 
T. R. Gordon & Co., the charterers, for the 
price of the molasses, payable at 60 days* 
sight D. Curtis & Co. "received the amount 
of the drafts, deducting the discount for the 
time they had to run, from T. R. Gordon & 
Co., and endorsed the bill of lading, and de- 
livered it to that house. It appeared, from 
the proofs in the case, that T. R. Gordon & 
Co. were unable to raise the money for the 
price of the molasses, and that they applied 
to the claimants, Reid & Nash, who ad- 
vanced the money, and took an assignment 
of the bill of lading as their security. They 
claimed to have the goods delivered to them, 
on payment of the stipulated freight in the 
bill of lading, and that they were not bound 
to pay the amount due on the charter party. 
The district court decreed for the libellants, 
for the full amount of the charter money 
[case unreported], and the claimants ap- 
pealed to this court 

"Welcome R. Beebe, for libellants. 
James N. Piatt, for claimants. 

NELSON, Circuit Justice. It is quite clear 
that the purchase of the molasses by the 
firm of T. R. Gordon & Co., at Matanzas, was 
not absolute, so as to vest the title, legal or 
beneficial, in it; arid that the transfer of 
title depended upon the payment of the 
drafts at New York. The molasses was 
shipped in the name of the vendors, and 
bills of lading were taken in the usual way, 
and the bills of lading, drafts, &c, were for- 
warded to their correspondents, to close the 
transaction. Reid & Nash advanced the pur- 
chase money, on the security of the bills of 
lading, and the cargo of molasses became 
subject to this advance. There can be no 
claim, therefore, upon the cargo, for the pay- 
ment of the charter money, founded upon 
the idea that the molasses belonged to the 
charterers. This brings the case down to 
the question as to the effect to be given to 
the words at the foot of the bill of lading, 
"without prejudice to charter party." On 
the part of the libellants it is insisted, that 
these words should be construed as quali- 
fying the price of the freight stipulated in 
the bill of lading, and as subjecting the 
shipper to the payment of tbe charter money, 
though that should exceed the specified 
freight On the part of the claimants it is 
insisted, that these <words were intended only 
to guard against any waiver of the charter 
money, as between the charterers and the 
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owner. I am inclined to adopt the latter 
view. 

The bill of lading contains the contract be- 
tween the shipper and the master, and in it 
the latter stipulates to carry the cargo at a 
fixed rate; and it appears to me, that if he 
intended to qualify the contract in respect to 
the rate of the freight, he should have used 
more specific terms than those relied on. 
The shipper was specially interested in the 
matter of freight, as it was to be paid by 
him or his agent on the arrival of the cargo; 
and it is quite clear that he had a right to 
enter into this particular contract for the 
freight, without regard to the charter party. 
In the case of Heckscher v. McGrea, 24 
Wend. 304, it was held, that if the charterer 
had no cargo at the place stipulated in the 
charter party, the master was bound to take 
cargo offered hy others, sign bills of lading 
therefor, and credit the proceeds of the 
freight to the charterer, «and look to the 
charter party for any balance. The master 
may have had this rule of law in view 
when he consented to enter into the special 
contract of affreightment irrespective of the 
terms in the charter. Even if the charter 
party contained a clause hypothecating the 
cargo for the freight (which it does not), it 
would be difficult to maintain the position 
that the consent by the master to ship the 
goods of a third party for a specific freight, 
differing from that in the charter party, 
should not be binding between the parties. 

It was insisted, on the argument, that 
there was some collusion between Jteid & 
Nash and T. R. Gordon, with a view to 
evade the lien or liability of the cargo for 
the charter money. I am not satisfied that 
the evidence in the case supports any such 
conclusion; but, if it did, the question here 
is solely between the shippers (G. E. Pou- 
jaud & Co.) and the owner, as the former 
were bound to pay the freight; and, if the 
cargo is liable for the balance of the charter 
money, instead of the price specified in the 
bill of lading, the loss would fall on them. 
At least, this is the necessary conclusion from 
the terms of the bill of lading, and there is 
nothing in the proofs tending to contradict it 

Upon the whole, after the best considera- 
tion I have been able to give to the case, J 
think that the decree below should be re- 
versed, with costs, and a decree be entered 
charging only the freight specified in the bill 
of lading; and, as this was tendered, this 
decree must be entered without costs. 



FOUR HUNDRED AND SIXTY BARRELS 
OP FERMENTED LIQUORS (UNITED 
STATES v.). See Case No. 15,147. 

FOUR HUNDRED AND SIXTY-NINE 
BARRELS OF SPIRITS (UNITED 
STATES v.). See Case No. 15,148. 

FOUR HUNDRED AND SIXTY-SEVEN 
BARS OF RAILROAD IRON (HARLEY 
v.). See Case No. 6,0GS. 



FOUR HUNDRED AND THIRTY-EIGHT 
BALES OF COTTON (SARATOGA, The, 
v.). See Case No. 12,350. 



Case No. 4,989. 

FOUR HUNDRED AND TWENTY MIN. 

CO. v. BULLTON MIN. CO. 

[3 Sawy. 634; i 11 Morr. Min. Rep. 60S.] 

Circuit Court, D. Nevada. Nov. 8, 187G. 

Patent to Mining Claim— "Who Entitled to— 
Prb-kmption — Defenses in Abatement and 
on Merits — Several Defenses in Same An- 
swer — Estoppels Mutual — Judgment Techni- 
cally Correct Reversed— Partial New Trial 
— Statutes of Limitations and Mining Claims 
— Parol Partition — Tenants in Common — 
Ouster— Title under Statutes of Limitations 
— Title Quieted. 

1. Under the act of congress of 18G6 (14 
Stat. 251), the right to purchase a mining 
claim to a gold or silver-bearing lode, and to re- 
ceive a patent therefor from the United State**, 
was granted to the person, or association of 
persons, who, in pursuance of the laws of the 
state or territory, and the mining customs, 
rules and regulations of the place embracing 
the location, recognized and enforced by the 
courts, is the owner, and entitled to the posses- 
sion, as against everybody except the United 
States. 

[Cited in Trafton v. Nougues, Case No. 14,- 
134.] 

2. The right given is simply a right of pur- 
chase, and is in the nature of a pre-emption 
right, founded upon like principles as the pre- 
emption laws; and not a right similar or analo- 
gous to that of a grantee under an inchoate 
or imperfect Mexican grant 

3. Under the statute of Nevada authorizing 
the defendant to set up in his answer as many 
defenses as he has, if an answer contains a 
defense which only goes to defeat the present 
action and other defenses on the merits, and 
the issues as to both are in fact found for de- 
fendant, but the judgment is apparently en- 
tered for defendant upon the finding upon the 
merits, the matter upon the merits will be res 
adjudicata, and the parties will be estopped 
from further litigating the merits, even though 
the issue upon the matter of abatement is also 
found in favor of defendant, and the judgment 
might have been rested on that issue. 

4. In such case, where all the issues are in 
fact specially found in favor of the defendant, 
and judgment entered thereon generally, with- 
out any provision that it shall be without preju- 
dice, or without any other limitation or restric- 
tion, the estoppel will extend to every matter 
of fact in issue, and in fact found by the court 
in favor of the defendant. 

[Cited in Stubblefield v. Menzies, 11 Fed. 
273.] 

5. Where the statute authorizes the defend- 
ant to set up in the same answer as many de- 
fenses as he has, and several defenses are set 
up, it is competent for the court to determine 
them all, without reference to the character of 
the different defenses, and where all are in fact 
determined, the determination as to all will be 
conclusive between the parties. 

6. When the findings and judgment in a 
given case are conclusive on both parties if 
conclusive on one, the estoppel is mutual within 
the meaning of the rule requiring estoppels to 
be mutual. 

7. Where a judgment is broader in its scope, 
and more advantageous to a party than he is 

i [Reported by I/. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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entitled to have, it will be reversed or modified, 
although upon the record it appears to he tech- 
nical^ correct. 

8. A judgment which would operate as an 
estoppel upon points that manifestly ought not 
to be concluded, will be reversed, although 
there is no technical error shown by the record. 

9. A new. trial may be granted, under the 
practice in Nevada, upon some issues without 
disturbing the findings upon other issues, and 
in such cases the judgment would not necessa- 
rily be reversed if the remaining findings not 
vacated are sufficient to sustain the judgment. 
The judgment in such case may be reversed, 
modified or affirmed, as justice may require; 
but there would be no estoppel as to the matter 
embraced in the finding vacated. 

10. The statute of limitations ol Nevada re- 
lating to mining claims constitutes a part of 
the local laws by which the rights of parties 
are to be determined for the purpose of ascer- 
taining who is entitled to purchase a part of a 
mineral lode under the act of July 26, 1866. 

11. A parol partition executed by the parties 
taking actual exclusive possession of the por- 
tions respectively assigned to them in pursu- 
ance of the agreement to partition, which pos- 
session and partition are acquiesced in by the 
parties is valid; and upon such a partition the 
parties cease to be tenants in common. 

[Cited in Kinney v. Consolidated Virginia 
Min. Co., Case No. 7,S27.] 

12. One tenant in common may oust his co- 
tenant, and claim adversely, thereby setting 
the statute of limitations in motion, and from 
the time of such actual ouster and adverse 
possession, they deal at arms length, and there 
is no longer any relation of trust or confidence 
between them. 

13. Adverse possession for the time limited 
by statutes of limitations not only bars the 
remedy, but extinguishes the right and vests 
a perfect title in "the adverse holder. 

14. A title acquired under a statute of limita- 
tions will be quieted in the adverse holder on a 
bill in equity filed for that purpose, even against 
the holder of the paper title barred. 

The facts as alleged in the bill are as fol- 
lows: On June 23, 1859, John Cosser and 
Walter Cosser, under the firm name of Cosser 
& Co., J. Morris, J. Durgan, Thomas Winters, 
V.* A. Houseworth, C. True, J. Powell and A. 
Ricard located and appropriated, in the man- 
ner prescribed by the mining rules on the 
Comstock lode, a mining claim of 1,600 feet 
in length on the lode; took possession of the 
same, and thereby, as tenants in common, be- 
came the owners of said claim, as against 
all the world, except the United States. In 
July, 1859, the said parties, while still in pos- 
session, by a verbal agreement, to which all 
assented, -agreed that said mining claim 
should be segregated into two parts, and that 
said Durgan, Morris, Powell, Ricard and True 
should thenceforth, as tenants in common 
own and possess exclusively the portion of 
said claim and lode extending from its north- 
ern boundary southerly a distance of 420 feet, 
and should release all their interest in the 
other portion of said claim and lode to said 
Winters, Crosser & Co. and Houseworth, who 
should own and possess, in the same manner, 
said southern portion of said claim and lode, 
and release to said first-named parties all 
their interest in said northern portion of 420 
9FED.CAS.— a8 
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feet In pursuance of said agreement a mon- 
ument was placed to mark the division line 
and the parties took possession of their re- 
spective portions, Durgan and his associates 
taking possession of the northern part, and 
Winters and his associates of the southern 
part, and thenceforth each of said par- 
ties and their successors' in interest exclu- 
sively held possession and improved the part 
so allotted to them, in accordance with 
the mining rules and regulations, and claimed 
no interest in the o'ther portions of said 
claim or lode. No written conveyance was 
ever made in pursuance of said agree- 
ment, and no demand for one was ever 
made, except the demand for the purposes 
of this action. All the right, title and in- 
terest of said Durgan and his associates in 
said north 420 feet of said lode were subse- 
quently, by sundry mesne conveyances, con- 
veyed to the complainant, a corporation or- 
ganized under the laws of Nevada. Between 
the segregation, as aforesaid, and January 1, 
1864, said Durgan and associates had spent 
in prospecting and developing said mine not 
less than $30,000, and since the latter date the 
420 Mining Company has for like purposes 
spent an additional sum of $30,000. The Bul- 
lion Mining Company, a corporation organ- 
ized under the laws of California, has since 
acquired all the right, title and interest of 
said Winters and his associates in the south- 
ern portion of said lode, and has since held 
the same in accordance with the mining rules 
and regulations. On November 16, 1868, the 
Bullion Mining Company commenced an ac- 
tion in the proper court against the 420 Min- 
ing Company, to recover said northern 420 
feet of said lode, alleging title in plaintiff, 
and wrongful possession and withholding by 
defendant Defendant answered, admitting 
possession by defendant, but denying that the 
possession was wrongful. This action was 
voluntarily dismissed on plaintiff's motion 
without trial, on June 3, 1872, without notice 
to the defendant to" the action. On Novem- 
ber 6, 1868, while the 420 Mining Company 
is alleged to have been in possession of said 
northern 420 feet of said lode, the Bullion 
Mining Company applied at the proper land 
office for a patent, embracing the whole of 
said claim, both the southern part and said 
northern 420 feet conveyed to the 420 Mining 
Company, being the part now in controversy, 
under the act of congress entitled, "An act to 
grant the right of way to ditch and canal- 
owners and for other purposes," approved 
July 26, 1866, and in pursuance of such appli- 
cation a patent embracing the whole of said 
claim on the Comstock lode was issued in 
due form to said Bullion Mining Company on 
March 20, 1S75. It is alleged in the bill that 
the said application for a patent was based 
solely on the said location, made June 23, 
1859, and that the only pretense of title to- 
said part in controversy is a conveyance to 
the Bullion Mining, Company of their interest 
therein by said Durgan and his associates,. 
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made subsequently to the said conveyance by 
the same parties to the 420 Mining Company, 
with a knowledge at the time on the part of 
the Bullion Mining Company, of the prior con- 
veyance to the 420 Mining Company. On No- 
vember 30, 1872, the 420 Mining Company 
commenced an action in the proper court in 
the state of Nevada against the Bullion Min- 
ing Company, to determine the adverse right 
of the latter company to said 420 feet of said 
lode, which action was duly tried and a judg- 
ment therein duly entered, and a copy of the 
record in that suit is annexed to, and made a 
part of, the bill of complaint in the present 
action. It is further alleged that by reason 
of the issue of the patent, as aforesaid, the 
legal title to said northern 420 feet of said 
lode became wrongfully vested in the defend- 
ant; but, that by reason of the facts alleged, 
the complainant was really the owner of said 
420 feet of mining ground, and entitled un- 
der said act of congress to the patent there- 
for. The bill thereupon prays that the com- 
plainant be decreed to be entitled to said 
mining ground; that the defendant holds the 
legal title in trust for complainant, and that 
it may be required to convey said 420 feet of 
said lode to complainant. 

The complaint in the record of the said 
action of the 420 Mining Company against 
the Bullion Mining Company commenced 
November 29, 1872, to determine the adverse 
claim of the latter, attached to and made a 
part of the bill, alleges that the 420 Mining 
Company, complainant therein, is "the own- 
er of, in possession of, and entitled to the 
possession of," the said 420 feet of the Corn- 
stock lode now in controversy; that the Bul- 
lion Mining Company, defendant therein, 
"claims an estate or interest therein adverse 
to the plaintiff," and denies the validity of 
such adverse claim. It then sets out the 
commencement of the said former action by 
defendant against complainant to recover 
possession of said 420 feet; the answer of 
defendant denying the right; the applica- 
tion of defendant in this action for a pat- 
ent; the filing of protest by complainant; 
the subsequent dismissal of the action to re- 
cover possession by complainant in that ac- 
tion (defendant in this) without notice to the 
defendant therein that the right has never 
been determined between the parties; and 
praying that the Bullion. Mining Company, 
defendant, may be required to set forth its 
claim; that the rights of the parties be de- 
termined by the court, and that the defend- 
ant, the Bullion Mining Company, be ad- 
judged not to have any estate or interest in 
said mining ground, etc. The answer to 
said complaint denies the ownership of the 
complainant, its right of possession and its 
actual possession of said 420 feet, or any 
part thereof, at the time of the commence- 
ment of the action. -It denies that the de- 
fendant's claim is without right, and then 
affirmatively avers that "at the date of the 
commencement of this action, and for a long 



time prior thereto, it was and still is the 
owner of, and in possession of, and entitled 
to the possession of, said mining ground, 
ledge, or lode, and every part thereof." Itthen 
alleges affirmatively, in appropriate terms, 
an adverse possession in the defendant of 
the said 420 feet of the Comstock lode for a 
period exceeding the time required to give 
a title under the statute of limitations of 
Nevada in cases of mining claims; and that 
during all of said time the defendant had 
held and worked such claim in the manner 
required by the laws and customs in force 
in the district in respect to such claim; and 
then also avers affirmatively that neither 
the claimant nor any person under whom it 
holds had been seised or possessed of said 
420 feet, or any part therein, within the 
period prescribed by the statute of limita- 
tions applicable to such cases; and further, 
that the alleged cause of action had not ac- 
crued within a period of four years. Upon 
the trial of the issues, the court found the 
facts to be as follows: "(1) That the plain- 
tiff was incorporated in the state of Calif ox*- 
nia, on the twenty-third day of June, A. D. 
1SG3. (2) That the trust deeds were exe- 
cuted to the 420 Mining Company, located in 
the Virginia mining district, county of Sto- 
rey, territory of Nevada, the first bearing 
date September 30, 1863, and the second 
July 5, 1864, and each conveys all the right, 
title and interest of the parties therein nam- 
ed, as grantors of, in and to that certain 
mining ground known as the mining ground 
of the 420 Mining Company. No other de- 
scription of the ground is given, and no title 
in either of the grantors to the mining 
ground in dispute in this action was shown. 
(3) That some time in the fall of 1S59, a 
shaft was commenced on the northern end 
of the ground in dispute in this action, 
by some persons, claiming to represent a 
company called the 420 Company, and 
thereafter, down to the early part of the 
year 1863, work was done in three different 
shafts on the ground in dispute, by persons 
claiming to work for a company called the 
420 Company. That no further work for any 
company of that name is shown to have 
done until some time in the year 1863, when 
some persons commenced work in a shaft on 
said ground, claiming to work for the 420 
Company, and continued there for a short 
time, until ejected by the employes of the 
defendant, as hereafter stated. (4) That on 
the sixteenth day of November, 1865, the de- 
fendant in this action filed a complaint in 
this court against the plaintiff, alleging that 
it was the owner of the ground in dispute 
in this action, and that the defendant had 
entered upon and taken possession of and 
ousted the plaintiff from said mining ground 
now in dispute, and was still in possession 
thereof, holding adversely to the plaintiff, 
the Bullion Mining Company. Said com- 
plaint was sworn to by George W. Hopkins, 
secretary of said Bullion Mining Company. 
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To that complaint the defendant, the 420 
Mining: Company, this plaintiff, filed an an- 
swer denying specifically each allegation of 
the complaint, and the same was sworn to 
by C. J. Lansing, its attorney in the case. 
Said action was pending untried until the 
day of , 1872, when it was dis- 
missed, on motion of the plaintiff therein. 
(5) There was no evidence showing that any 
location of the mining ground in dispute in 
this action had ever been made by the plain- 
tiff, or any person or persons through whom 
it claims. (G) The defendant proved that it 
claimed under two locations of the ground 
and claim in dispute in this action. The two 
claims were united early in 1863, under the 
name of the Bullion Company, and on the 
eighteenth day of February, A. D. 1863, a 
trust deed, in which some of the original lo- 
cators in each of said locations joined, was 
executed by various persons which conveyed, 
in terms, to this defendant, mining ground 
which 'embraces all the grounds in dispute in 
this action. (7) In Aiugust, 1860, persons com- 
menced work on the mining ground describ- 
ed in finding six, under the locations therein 
mentioned, and continued work until the 
conveyance made to the defendant, as afore- 
said, and defendant has continued to work 
thereon day and night, from that time to 
' within a few months past, all the time claim- 
ing title to all of said mining grounds, in- 
cluding said ground in dispute. (8) On the 
seventh day of June, 1866, defendant receiv- 
ed from one G. W. Birdsall, a deed of a min- 
ing claim, embracing the mining ground in 
dispute in this action. No title thereto was 
shown in said Birdsall, but defendant claim- 
ed title under that deed and the trust deed 
aforesaid. (9) That the agents of defend- 
ant, in the year 1865, forcibly ejected from 
the mining ground in dispute in this action 
the persons mentioned in finding three as 
working thereon for the 420 Company, and 
from that time until the commencement of 
this action, and until the trial, the defendant 
has been in the actual, exclusive, and unin- 
terrupted occupation and possession of all 
the mining ground in dispute in the action 
aforesaid, claiming title thereto, and claim- 
ing the same adversely to plaintiff. As a 
conclusion of law, I find that the defendant 
is entitled to judgment as prayed in the. an- 
swer, and order accordingly." Thereupon 
the following judgment or decree was en- 
tered: "This cause came on regularly for 
trial on the fifteenth day of August, A. D. 
1873, and by oral consent, given in open 
court, a jury was waived, and the trial had 
by the court, and the court having heard the 
evidence, and the cause being subsequently 
submitted, the judge, this day filed his find- 
ings of fact herein in favor of the defend- 
ant Thereupon it was ordered by the court 
that judgment be accordingly entered for the 
defendant Wherefore, it is ordered and ad- 
judged that the plaintiff is not entitled to 
any of the relief prayed for in its complaint, 



and that it take nothing by its action. It 
is further adjudged that the defendant have 
and recover of the plaintiff its costs of suit, 
taxed at $155.05. Judgment filed August 21, 
1873." 

The following are the provisions of the 
acts of congress construed by the court: 
Section 1 of the act of July 26, 1866 [supra], 
"granting the right of way to ditch and 
canal owners over the public lands, and for 
other purposes," declares "mineral lands on 
the public domain to be free and open to 
exploration and occupation by all citizens of 
the United States," * * * "subject to such 
regulation as may be prescribed by law, and 
subject also to the local customs or rules 
of miners in the several mining districts, so 
far as the same may not be in Conflict with 
the laws of the United States." Section 2 
provides that "whenever any person, or as- 
sociation of persons, claims a vein or lode 
of quartz, or other rock in place bearing, 
gold, silver, cinnabar," or copper, having pre- 
viously occupied and improved the same 
according to the local customs or rules of 
miners in the district where the same are 
situated, and having expended in actual la- 
bor and improvements thereon an amount 
of not less than $1,000, and in regard to 
whose possession there is no controversy or 
opposing claim, it shall, and may be lawful 
for such claimant, or association of claim 
ants, to file in the local land office a diagram 
of the same so extended laterally or other- 
wise, as to conform to the local laws, cus- 
toms and usages of miners, and to enter 
such tract, and receive a patent therefor 
granting such mine," etc. Section 3 pro- 
vides "that upon the filing of the diagram 
as provided in the second section of this act, 
and posting the same in a conspicuous place 
on the claim, together with a notice of in 
tention to apply for a patent, the register 
of the land office* shall publish a notice of 
the same in a newspaper published nearest 
the location of said claim, and shall also 
post such notice in his office for the period 
of ninety days; and after the expiration of 
such period, if no adverse claim shall have 
been filed, it shall be the duty of the sur- 
veyor-general upon application of the party, 
to survey the premises and make a plat 
thereof, indorsed with his approval, desig- 
nating the number and description of the 
location, the value of the labor and improve- 
ments, and the character of the vein ex-* 
posed; and upon the payment to the proper 
officer of five dollars per acre, together with 
the cost of such survey, plat and notice, and 
giving satisfactory evidence that said dia- 
gram and notice have been posted on the 
claim during said period of ninety days, the 
register of the land office shall transmit to 
the general land office said plat, survey and 
description, and a patent shall issue for the 
same therefor." Section 6 provides as fol- 
lows: "That whenever any adverse claim- 
ant to any mine located and claimed as 
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aforesaid, shall appear before the approval 
of the survey, as provided in the third sec- 
tion of this act, all proceedings shall be 
stayed until final settlement and adjudica- 
tion, in the courts of competent jurisdiction, 
of the rights of possession to such claim, 
when a patent may issue as in other cases." 
Section 9 makes similar provision for con- 
firming water rights under like circum- 
stances; that is to say, "whenever by pri- 
ority of possession, rights to the use of water 
for mining, agricultural, manufacturing and 
other purposes have vested and accrued, and 
the same are recognized and acknowledged 
by the local customs, laws and decisions of 
courts, the possessors and owners of such 
vested rights shall be maintained and pro- 
tected therein." On July 9, 1870 [16 Stat 
217], sis sections*were added to the act and 
were thenceforth to form a part of it. Sim- 
ilar rights under section 12 (section 1 of the 
new act) were extended to the possessors of 
placer claims; and section 13 provided that 
"where said person or association, they and 
their grantors, shall have held and worked 
their said claims for a period equal to the 
time prescribed }jj the statute of limitations 
for mining claims of the state or territory 
where the same may be situated, evidence 
of such possession and working of the ciaiuis 
for such period shall be sufficient to estab- 
lish a right to a patent thereto under this 
act, in the absence of any adverse claim." 
In 1872 [17 Stat 91] a new act was passed 
as a substitute for much of the former acts, 
making still more specific provisions as to 
the mode of proceedings, etc., but providing 
that the repeal of portions of former acts 
should not affect rights already vested there- 
under, and that proceedings to perfect such 
vested rights might be had in pursuance of 
the provisions of the new act 

C. J. Hillyer, Delos Lake, and R. S. Mesick, 
for complainant 

M. N. Stone, John Garber, and R. H. 
Lloyd, for defendant 

SAWYER, Circuit Judge (after stating the 
facts). Upon the facts shown by the bill of 
complaint, the defendant insists that the 
right to the 420 feet of the Comstock lode in 
question, and, consequently, the right to the 
patent, appears in the bill to have been once 
directly put in issue, in an action between 
the same parties fully litigated and determin- 
ed in favor of the defendant; and that the 
matter is res adjudicata, and a bar to fur- 
ther litigation. On this ground it is claimed 
that the bill shows no equity. After a care- 
ful consideration of the acts of congress set 
out in the statement of the case, it is clear 
to my mind, that it was the intention of 
congress to give the right of purchase of a 
mining claim, to a silver or gold bearing 
lode or vein, to the person or association of 
persons who, in pursuance of the laws of the 
state or territory and the local mining 



customs, rules and regulations of the place 
where located, recognized by the laws and 
enforced by the courts, is the owner and en- 
titled to the possession as against, everybody 
except the government of the United States. 
It will be seen that the act expressly refers 
to, and recognizes, the laws of the state or 
territory, the local customs, rules and regula- 
tions not in conflict with the laws of the 
United States, the decisions of the courts, 
and even, in express terms, the states and 
territorial* statutes of limitation applicable 
to the subject The act requires the party 
seeking a patent to file a diagram of the 
claim, and post a copy in a conspicuous place 
on the claim, together with a notice of in- 
tention to apply for a patent and requires 
. the register of the land office, also, to publish 
a notice of the same in a newspaper publish- 
ed at the nearest place, for ninety da5*s. It 
then authorizes the adverse claimant, before 
approval of the survey, to file a protest, upon 
which all proceedings are stayed "until final 
settlement and adjudication in the courts of 
competent jurisdiction of the rights of posses- 
sion to such, claim, when a patent may issue 
as in other cases." That adjudication is to 
be had in the ordinary courts, and to be de- 
termined under the ordinary rules, regula- 
tions, customs, and laws of the locality. It 
seems impossible to come to any other 
conclusion, than that the party, who at the 
time can maintain his right to the claim in 
the courts of the country as against any per- 
son but the United States, under the local 
laws, customs, rules and regulations, is the 
party upon whom congress intended to con- 
fer the right to purchase, no matter how that 
right originated, if under such laws and cus« 
toms and decisions of the courts he has the 
present right. And this is simply a right to 
purchase— a privilege given to the party, of 
which he may avail himself or not, exactly 
like a pre-emption law, and founded upon 
similar reasons and policy. And what this 
privilege is, is stated in the cases of Hutton 
v, Frisbie, 37 Cal. 479, and Frisby v. "Whit- 
ney, 9 Wall. [76 U. S.] 191. The case is in 
no wise like the case of an inchoate, imper- 
fect Spanish grant, but is in all respects like 
a case under the pre-emption laws. The 
object of a determination of the right by 
litigation where there is an adverse claim, 
is simply to ascertain the party who has the- 
right to the claim under the laws of the state 
and local rules and customs; for that person, 
when found, is the party upon whom the 
law confers the privilege— the right to pur- 
chase. There is no bounty about it, for the 
party must pay for the land five dollars per 
acre and the cost of survey, which is more 
than double the price of ordinary public 
lands. Undoubtedly the price is often far 
less than the real value, and so it often is in 
ordinary pre-emption cases; but this fact in 
no way affects the principle upon which the 
law proceeds. Doubtless the object of con- 
ferring the privilege is to encourage explora- 
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tlon of hidden mines, as the privilege in 
ordinary cases of pre-emption is to encourage 
settlement and cultivation of the public 
lands, for the purpose of developing the re- 
sources, and contributing to the general pros- 
perity of the country* 

If I am right in this view— and it really 
does not seem open to serious argument- 
then, in order to ascertain which party was 
entitled to a patent, it is only necessary to 
determine which party at the time of its 
issue was the rightful owner of the mining 
claim in question, as against everybody but 
the United States, under the laws, rules, 
customs and the decisions of the courts in 
force at the time in the locality embracing it 
without regard to the act of congress; for 
the act of congress remits the parties to these 
laws, rules and customs solely to determine 
their rights. 

The next question is, whether it appears, 
upon the averments of the bill, that the 
title to the mining claim in dispute, under 
the local laws and customs upon which it 
depends, has been once directly put in issue 
between the parties, and tried and determin- 
ed in such manner as to become res ad- 
judicate If so, it ends the case. If not, it 
will be necessary to consider the other ques- 
tions raised by the demurrer. After a thor- 
ough consideration of the question, I am 
unable to resist the conclusion that the title 
has been so put in issue, tried and determin- 
ed as to become res adjudieata, and a bar to 
further litigation. That it was put in issue, 
and the facts found, there can be no doubt; 
and I do not understand that this proposi- 
tion is controverted. But it is insisted that 
there was another issue, also found for de- 
fendant, upon which the judgment might 
have been rested, and still be correct; and 
that there was no occasion to pass upon the 
title, and no authority in the court to pass 
upon it; or if there was authority so to do, 
that it does not appear affirmatively that 
the judgment went upon that ground, and 
consequently there is no estoppel. The stat- 
ute of Nevada, at the time of the commence- 
ment of the action, the record of which is 
made part of the bill, authorized a party in 
possession of land or of a mining claim to 
bring an action against any adverse claimant 
to determine his adverse claim. As that is 
the most favorable view for complainant, I 
shall assume, what the defendant denies, 
that the action in question was brought un- 
der, and depended upon, that provision of 
the statute; and that in case of a failure to 
prove possession at the time of the com- 
mencement of the action, the suit would nec- 
essarily fail on that ground, if on no other. 
The want of possession is not, strictly speak- 
ing, jurisdictional, for the court has jurisdic- 
tion to consider and determine the subject- 
matter. It is a technical dilatory objection 
in the nature of matter in abatement It 
simply defeats the present action, without 
regard to the merits. The party out of pos- 



session, upon this view, must first bring his 
action to get 'into possession; but this would 
not be a complete remedy against a party 
claiming title adversely. A recovery of pos- 
session might be had and the defendant still 
set up his claim, and make it necessary for 
the successful party to bring another suit to 
determine his adverse claim, and injoin his 
silence, even though the first judgment 
might be conclusive evidence of his right on 
the trial of the second action. Having re- 
covered possession, he would then be in a 
position to maintain his further action to ob- 
tain a complete remedy. If he brings his ac- 
tion to determine an adverse claim while out 
of possession, the most that can be said is 
that his action is prematurely brought, and 
on this appearing- it would be dismissed, as it 
would be one valid ground of defense to this 
particular action. The statute has since 
been amended, both in Nevada and Cali- 
fornia—and in Nevada the act passed pend- 
ing this action— so that a party out of pos- 
session can now, at least, maintain the ac- 
tion. But conceding a want of possession at 
the commencement of the action to be one 
good defense, there may be several other 
good defenses, and section 1112 of the Com- 
piled Laws of Nevada provides that "the 
defendant may set forth by his answer as 
many defenses and counterclaims as he has. 
They shall each be separately stated," etc. 
Thus all defenses, whether dilatory or to the 
merits, may be set up in the same answer 
and tried together. If it is admissible to set 
up several defenses in one answer, it must 
be competent for the court to try and deter- 
mine them all. The law neither injoins nor 
permits a vain thing to be done. But it 
would be doing a vain 'thing to set up a de- 
fense which could not be tried when set up. 
It may not be necessary to dispose of all 
the issues, and sometimes, doubtless, all are 
not determined; but it is certainly admissible 
to do so, and if properly tried and determin- 
ed, I can see no good reason for not holding 
every issue so properly in fact tried and de- 
termined, to be finally and conclusively de- 
termined. Suppose the judge should be en- 
tirely satisfied that defendant's title is good, 
and so find distinctly, on that issue, without 
passing at all upon the issue as to whether 
defendant was in possession at the com- 
mencement of the action, either because the 
evidence on that point left it in doubt, or 
because, for any reason, he preferred to rest 
his judgment on the defendant's title— on 
the real merits of the case— can there be any 
doubt that the matter would be res ad- 
judieata? If he is authorized to find the is- 
sue, without passing upon the other issue, 
and his determination would be res adjudi- 
eata, he is certainly authorized to pass up- 
on it in connection with the other issue, and 
if so determined, it must have the same force 
as a determination in the other mode. The 
question must be: "Was the issue in fact 
determined?" In the case before tried, the 
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complaint of plaintiff alleged title in itself, 
possession at the commencement of the ac- 
tion, and an adverse claim on the part of the 
defendant, together with other matters. 
The defendant took issue directly on the 
allegation of title, and on the allegation of 
possession in plaintiff at the commencement 
of the action, but admitted making an ad- 
verse claim. Another answer, then, affirma- 
tively alleged title in defendant itself, and as 
affirmative matter, also, directly alleged, in 
apt and proper form, an adverse possession 
during the period prescribed by the statute of 
limitations of Nevada, applicable to the sub- 
ject Thus the title of the plaintiff, his pos- 
session at the commencement of the suit, and 
the adverse possession of the defendant for 
the period prescribed by the statute of lim- 
itations to bar the action and vest the title 
in defendant, were each directly in issue, 
and each issue was in fact submitted by the 
parties and tried by the court without a 
jury. A special finding was filed, from 
which it appears exactly what was found, 
and, manifestly, all these three issues were 
found against the plaintiff. The court did 
not, in so many words, say in its finding that 
the plaintiff had no title, or, in so many 
words, that the plaintiff was not in posses- 
sion at the time of the commencement of the 
action, but it found facts which necessarily 
showed that plaintiff had no title, and that 
defendant had title; and it found in express 
terms, in so many words: "That the agents 
of defendant, in the year 1865, forcibly eject r 
ed from the mining ground in dispute in this 
action, the persons mentioned in finding 
three, as working thereon for the 420 Com- 
pany, and from that time until the com- 
mencement of this action, and until the trial, 
the defendant has been in the actual, exclu- 
sive and uninterrupted occupation and pos- 
session of all the mining ground in dispute 
in the action aforesaid, claiming title there- 
to t and claiming the same adversely to the 
plaintiff." 

• From the finding of the fact of adverse 
possession of defendant since 1865 it infer- 
entially or argumentatively appears that 
the plaintiff could not have been in posses- 
sion at the time of the commencement of the 
action. The court adds, as a conclusion of 
law, that the defendant is entitled to judg- 
ment, as prayed in the answer, and orders 
judgment accordingly. Upon these findings 
a judgment for the defendant, in the usual 
and proper form of a judgment on the mer- 
its, was entered, wherein, after reciting the 
filing by the judge of "his findings of the 
facts herein in favor of the defendant," "it 
is ordered and adjudged that the plaintiff is 
not entitled to any of the relief prayed for in 
the complaint, and that it take nothing by 
its action," and adjudged costs. This is cer- 
tainly an appropriate judgment upon the 
finding on the issue as to adverse possession, 
and more appropriate to this issue than up- 
on a finding merely against possession in the 



plaintiff at the time of the commencement 
of the action. It is not a judgment of non- 
suit, or a judgment in form upon a plea in 
abatement, or a judgment in any manner 
without prejudice, but apparently and in 
form a judgment on the merits. As a mat- 
ter of construction of the findings, and judg- 
ment, I also think it manifest that the judg- 
ment was intended by the judge to be based, 
and that it is based, upon the finding of ad- 
verse possession in the defendant for a pe- 
riod prescribed by the statute of limitations 
for barring the action and vesting title in the 
defendant, and on title in the defendant 
The judge finds in express terms on that 
issue, and makes it the prominent finding in 
the case; while he does not find expressly on 
the issue as to the possession of plaintiff at 
the commencement of the suit, but omits to 
say anything about that distinct issue pre- 
sented on the allegation of the complaint 

It is only inferentially and argumentatively 
that we ascertain the fact of want of posses- 
sion of the plaintiff at the commencement of 
the suit, from the finding of adverse posses- 
sion in the defendant for a period covering 
the date of the commencement of the suit, on 
the affirmative issue tendered by the defend- 
ant in setting up the statute of limitation. 
It is evident from this, and from the fact that 
the judgment is appropriate to the finding, 
that the judge proceeded especially upon this 
finding in adjudging the matter in contro- 
versy—that he intended to put his judgment 
upon the merits of the case and not upon the 
matter of abatement— or matter not touching 
the merits, which only defeated the present 
action. Suppose this ninth finding had been 
omitted, there would be no finding at all upon 
the issue as to whether the plaintiff was in 
possession at the commencement of the ac- 
tion. Or, suppose, on appeal from an order 
denying a motion for a new trial the supreme 
court had reversed the order as to the ninth 
issue only, finding adverse possession for the 
period specified, on the ground that it was 
not supported by the evidence, there would be 
no other finding showing that the plaintiff 
was not in possession at the time of the 
commencement of the action, upon which the 
judgment could be sustained. The supreme 
court of Nevada, under the practice that pre- 
vails in that state, only exercises appellate 
jurisdiction. It could not set aside a verdict 
on the issue as to adverse possession, and it- 
self investigate the question anew, and make 
for itself another finding that plaintiff was 
not in possession at a particular date— the 
date of the commencement of the suit— and 
on its own finding sustain the judgment 
Non constat, that the court below would find 
on the evidence that there was no possession 
at that date, if the evidence was insufficient 
to show an adverse possession for the whole 
period found. The supreme court would, up- 
on vacating the ninth finding, necessarily re- 
mand the case for a new trial on these issues. 
Had there been a tenth finding, that the 
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plaintiff was not in possession at the time of 
the commencement of the action, the judg- 
ment might be sustained on that finding, 
upon the hypothesis I have assumed for the 
purpose of the argument, even upon a rever- 
sal of the ninth finding. Thus it appears that 
the judgment of the court must rest upon the 
ninth finding, which was evidently intended 
to be, and is, a finding on the issue of ad- 
verse possession, and only inferentially and 
argumentatively shows that it includes the 
time at which the suit commenced, but . is 
not an express finding on that issue. The 
two issues are not the same, not identical, 
for one is broader and includes more than 
the other. The court found the larger issue, 
which, of course, includes the smaller, and 
the judgment is rested on the issue as found, 
and not upon issues not mentioned at all in 
the finding, and which are only worked out 
by inference. As a matter of construction, 
then, I hold that the record shows upon its 
face that the question of adverse possession, 
and, consequently, of title in the defendant, 
was put directly in issue, litigated and found 
for the defendant, and that the judgment 
entered is rested on that finding. But if 
there had been another distinct, express find- 
ing that the plaintiff was not in possession at 
the time of the commencement of the action, 
the other findings and the judgment being 
precisely as they now are, I still hold that the 
matter would be res adjudicata. As before 
stated, the statute of Nevada authorized the 
defendant to plead as many defenses as he 
had. He did plead several, each of which, 
if sustained, is good. All were tried and 
submitted, and the issues on the merits were 
expressly found in a special verdict showing 
that they were determined and the judgment 
is appropriate to the issues on the merits, and 
sanctions and concludes the findings which 
after judgment are no more open to question 
except on appeal. So are the authorities un- 
der the same system of practice as that which 
prevails in Nevada, and I have found none' to 
the contrary. Sheldon v. Edwards, 35 N. Y. 
286, is exactly in point on this proposition and 
on the last, but by no means so strong a case 
on the last proposition as is the case now 
under consideration. Clink v. Thurston, 47 
Cal. 30, and Munson v. Munson, 30 Conn. 426, 
433, 434, are also in point; although the lat- 
ter is under a system of practice different 
from that which prevails in Nevada. See, 
also, on the more general question, Low v. 
Mussey, 41 Vt. 394; White v. Simonds, 33 
Vt 178; Farmers', etc., Bank v. Bronson, 14 
Mich. 371; Bissell v. Kellogg, 60 BarlS. 627; 
Amory v. Amory, 26 Wis. 152; Eelter v. Mul- 
liner, 2 Johns. 181; Rockwell v. Xrangley, 19 
Pa. St 502; Day v. Vallette, 23 Ind. 43. 

But the law as stated in a recent decision 
of the supreme court of the United States is 
also in point, and if it be correct must be 
conclusive. In House v. Mullen, 22 WalL 
[89 U. S.l 42, there was a demurrer to the 
bill on four distinct specified grounds, of 



which the first was misjoinder of the parties; 
and the fourth, that the claim is stale and 
barred by the statute of limitations, etc. 
The decree is, "that it is considered by the 
court that the said demurrer of the defend- 
ants be sustained. It is therefore adjudged 
and decreed that the said bill of complaint 
of Eliza House, Mary Hunter and Charles 
Hunter be, and the same is, hereby dismissed 
out of this court" On appeal, the supreme 
court hold that the second, third and fourth 
grounds of the demurrer are untenable, and 
in those particulars the bill is good; but 
that the bill is bad on the first ground for 
misjoinder of parties, and that the "demur- 
rer therefore was properly sustained and the 
bill dismissed." Id. 46. But, says the court, 
the record does not show that the bill was 
dismissed for misjoinder of parties, and it 
is not dismissed "without prejudice." "There 
are grounds stated in the demurrer which 
would, if sustained, be a bar to any other 
suit, to wit: staleness of the claim, statute 
of limitations, and long acquiescence in the 
possession and claim of title by the defend- 
ants. It does not appear by lie decree, or 
by the order sustaining the demurrer, on 
which of the grounds set out in the latter it 
was dismissed, or on what ground it was dis- 
missed. As the record stands, this decree 
might be pleaded successfully as a bar to any 
other suit brought by Eliza House, or by 
Mary Hunter, her child, in assertion of her 
right to this lot, though we are of opinion 
that the only defect in the bill is that it 
shows no interest in Mary Hunter, while it 
does show a good cause for equitable relief 
on the part of Eliza House. If the decree 
had dismissed the bill without prejudice, or 
had stated as the ground of dismissal the 
misjoinder of the parties, or the want of in- 
terest in two of them, we would have af- 
firmed it; but to prevent a great injustice 
we must reverse the present decree and re- 
mand the case," etc. Thus on the ground 
alone that the decree in the form rendered" 
would be a bar to another action, on points 
that ought not to be concluded it was re- 
versed, although there was no technical er- 
ror. Upon the doctrine of that case there is 
no escaping the conclusion that the former 
judgment between the parties iij this action 
is conclusive; for it is a much stronger case 
for the application of the doctrine than the 
one cited. In the former action between 
these parties, the issues were made, submit- , 
ted, tried, and found hy the judge in favor 
of the defendant in such, manner as to show 
the exact issues found, and a judgment upon 
the findings entered, such as should be en- 
tered on the merits, a judgment in form upon 
the merits, and not in terms a mere "dis- 
missal out of this court," as in the case of 
House v. Mullen [supra]. This, therefore, 
must be regarded as a judgment rendered on 
the merits. See, also, Durant v. Esses. Co., 
7 Wall. [74 U. S.1 109. There was, in fact, 
an appeal in the former action, and counsel 
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on both sides have referred to the opinion of 
the supreme court of Nevada on the appeal. 
9 Xev. 248. It is manifest that the supreme 
court also regarded the judgment as having 
been rendered on the merits, and affirmed it 
o«n the ground that the action was barred by 
the statute of limitations. In the case of 
Aurora City v. West, 7 Wall. [74 U. S.J 103, 
The supreme court also says: "The better 
opinion is that the estoppel, when the judg- 
ment is on the merits, whether on demurrer, 
agreed statement or verdict, extends to every 
material allegation or statement which, hav- 
ing been made on one side t and denied on the 
other, was at issue in the cause and was 
determined in the course of the proceeding." 
And Mr. Justice Miller, who alone dissented, 
stated the rule to be that "when a former 
judgment is relied on, it must appear from 
the record that the point in controversy was 
necessarily decided in the former suit, or be 
made to appear by extrinsic proof that it 
was in fact decided." Id. 106. The case un- 
der consideration is, in my judgment, clearly 
within the very restricted doctrine as stated 
by Mr. Justice Miller; for it appears by the 
record itself what issues were submitted, 
and what issues of fact were in fact found, 
at least, so far as the defense and title 
founded upon the statute of limitations are 
concerned. 

The discussions in the courts have here- 
tofore mostly arisen upon general verdicts 
where it could not be known from the ver- 
dict and pleadings upon what particular is- 
sues the jury passed. In such cases, some 
authorities hold that the party relying on the 
estoppel must show by extrinsic evidence 
what issues of fact were determined, and 
this is the view which Mr. Justice Miller 
seems to hold in the dissenting opinion cited. 
Other, and apparently a majority of, cases 
hold that a general verdict is itself prima 
facie evidence that all the issues of fact were 
determined, and that the party seeking to 
avoid the estoppel must show by extrinsic 
evidence what points in issue were not in 
fact determined by the jury ; and the 
supreme court seems to go to this extent at 
least. But no such question can arise on spe- 
cial findings like those in this case where 
the record itself shows the exact issues 
found by the judge. The authorities cited by 
complainant's counsel relate to general ver- 
dicts, and are therefore inapplicable. 

It is urged that upon the findings there is 
no estoppel, because the estoppel is not mutu- 
al, for the reason that, if certain findings had 
been the other way, it would not have been 
conclusive on both. It is not necessary to 
inquire what might have been the effect, had 
the findings and judgment been different 
The question is, what is the effect upon both 
parties of the findings and judgment under 
consideration, not what the effect of some 
other findings and judgment might be. Are 
these findings and judgment conclusive on 
both parties, if conclusive on one? If so, the 



estoppel is mutual within the meaning of 
the rule. This point is also judicially deter- 
mined in Sheldon v. Edwards, So N. Y. 288, 
before cited. There can be no doubt, I 
think, that in this case both parties are con- 
cluded if either is, and the estoppel is there- 
fore mutual within the rule. 

It is further argued, that if this adjudica- 
tion is conclusive it might result in injustice 
to the complainant; for, if on appeal, the 
supreme court should come to the conclusion 
thatthefindingupontheissue of the statute of 
limitation was not supported by the evidence, 
the judgment could not be reversed, because 
it is still right on the issue that the plaintiff 
was not in possession, and the court could 
not disturb a judgment which is not errone- 
ous. We have already seen that the su- 
preme court of the United States, in House 
v. Mullen [supra], did reverse the judgment 
where there was no technical error—where 
the judgment was not erroneous in the sense 
in which counsel use the term for the pur- 
poses of this argument— and on the sole 
ground that all the points covered by it 
would be res adjudicata and operate as 
an estoppel, whereas it appeared to the court 
that some of the points ought not to be con- 
sidered as finally determined, which upon 
the record as presented would be con- 
cluded. This reversal, doubtless, proceeded 
upon the idea that the judgment was broader 
in its scope and more advantageous to the 
plaintiff than he was entitled upon the rec- 
ord to have it. So in this case, if the de- 
fendant in the former action obtained a 
judgment covering the entire merits when, 
in fact, either upon the issues found or upon 
the issues correctly found, after determina- 
tion of the appellate court, that other issues 
were improperly found, he ought only to 
have had judgment of nonsuit or dismissal 
without prejudice, the appellate court would 
undoubtedly have reversed or modified the 
judgment, and the latter might be done un- 
der the practice in Nevada. This would cer- 
tainly be doing no vain thing, as insisted by 
counsel, but doing what a party would be le- 
gally entitled to claim at the hands of the 
court. The court would have no discretion 
to allow a judgment to stand which would 
conclude a further litigation of issues, that 
they were satisfied from the record ought not 
to be concluded, simply because the judg- 
ment in its present form might, also, give 
proper effect to the determination of other 
issues properly determined. 

Under the system of practice in Nevada at 
the time, there were two appeals allowed, 
one from the judgment and one from an or- 
der granting or denying a motion for new 
trial, wholly independent of each other, and 
which might be taken separately or together, 
and upon either of which the judgment in a 
proper case might be modified or reversed. 
Upon an appeal from a judgment, only ques- 
tions of law affecting the validity of the 
judgment could be considered. The facts 
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could not be reviewed. If a party desired 
to have the facts reviewed, it was necessary 
to move for a new trial, and to prepare a 
statement as the basis of the motion, specify- 
ing the precise issues, or points upon which 
the evidence was insufficient to sustain the 
verdict or finding, and to insert all the evi- 
dence bearing upon that precise point, and 
no more. Upon a denial of the motion for 
new trial, the party had his appeal; and the 
statement for new trial constituted the rec- 
ord upon which the appeal on the points 
specified was heard. Should the verdict or 
findings be found to be unsupported by the 
evidence wholly, or in part, it might wholly, 
or to the extent found erroneous, be set 
aside. If the finding set aside is material 
to support the judgment, the judgment would 
necessarily be reversed. But if the other 
findings, not disturbed, are still sufficient to 
sustain *-*e judgment, the judgment would 
not, necessarily, be reversed, lmt it, doubt- 
less, might be. If not reversed, the vacat- 
ing of the findings on some of the issues not 
necessary to sustain it, would take those is- 
sues out of the operation of the rule relat- 
ing to res adjudicata, because they would 
appear not to have been determined. Thus, 
in the case in hand, suppose there had been 
another express finding, that the plaintiff in 
the former action was not in possession at 
the commencement of the action, and on mo- 
tion for new trial, or on appeal from the or- 
der denying a new trial, the court should be 
satisfied that the finding as to the adverse 
possession was not supported by the evi- 
dence, but that the finding of want of pos- 
session at the commencement of the action 
was correct, the finding on the issue as te 
adverse possession could be set aside with- 
out disturbing the other findings. But the 
judgment, if correct, on the remaining issues 
need not be disturbed, or, if too broad in its 
scope, it could be modified and properly lim- 
ited. Thus the rights of the parties could 
and would be protected. New trials as to 
some particular issues were often granted, 
even under the old system of practice, with- 
out disturbing the verdict or findings on 
other issues. Wiggin v. Smith, 54 N. H. 213, 
223, 224; Bobbins v. Inhabitants of Towns- 
«nd, 20 Pick. 351; Winn v. Columbian Insur- 
ance Co., 12 Pick. 288; Hutchinson v. Piper, 
4 Taunt 555. The practice in California and 
Nevada affords still greater facilities for 
pursuing this course, as is sometimes done. 
Argenti v. City of San Francisco, 30 Cal. 463. 
Doubtless, if it was more frequently done, it 
would greatly redound to the advantage of 
the parties, and conduce to the administra- 
tion of justice. 

But in this case, if the finding upon ad- 
verse possession should be set aside, as we 
have seen, there would be no finding at all 
on the issue as to plaintiff's possession at 
the commencement of the action, as that 
fact is only inferred from the finding on* the 
larger issue of adverse possession for a 



period of time covering the commencement of 
the suit, and the judgment would necessarily 
fall on- the vacation of this finding, unless 
the other facts found also show the better 
right to be in defendant. The difficulty sug- 
gested, therefore, if any there be, could not 
apply to this case, and the argument is with- 
out force here, whatever might be said had 
there been an express finding on the\other 
issue. In this case, as we have seen, there 
was an appeal from the order denying a 
new trial upon the issue as to the adverse 
possession, and the supreme court held the 
finding to be amply supported by the evi- 
dence. Thus, it is manifest that the power 
of the courts is ample by vacating one or 
more of the findings, and by reversing or 
modifying judgments on appeal so as to 
restrict their operation, to fully guard and 
preserve all the rights of litigants without 
encroaching upon the application of the 
wholesome doctrine of res adjudicata. Spey- 
er v. Ihmels, 21 Cal. 280, 288, 289, is another 
example of the reversal of a judgment tech- 
nically correct on the record' for the pro- 
tection of the rights of the parties. Upon 
my view therefore there is nothing either 
upon authority or upon principle to take the 
case out of the rule of estoppel invoked by 
defendant If I am right thus far, then it 
was finally and conclusively determined in 
the former action between the same parties 
that the defendant had the title as against 
the complainant; for the adverse possession 
for the time prescribed, not only barred the 
action to recover the possession, but vested 
the title as against complainant in the ad- 
verse possessor— the defendant. See Arring- 
ton v. Liscom, 34 Cal. 380-3S5, and the 
numerous cases there cited; Cannon v. 
Stockmon, 36 Cal. 540; and Leffingwell v. 
Warren, 2 Black [67 U. S.] 605, where it is 
said by the supreme court of the United 
States that "the lapse of time limited by 
such statutes not only bars the remedy, but 
extinguishes the right and vests a perfect 
title in the adverse holder." A title so ac- 
quired will be quieted in the adverse holder 
on a bill in equity for that purpose, even 
against the holder of the paper title barred. 
Arringtou v. Liscom, 34 Cal. 3S6; Pendleton 
v. Alexander, 8 Cranch. [12 U. S.] 462. The 
latter case, and the statutes under which it 
arose, were fully examined in Arrington v. 
Liscom [supra]. The other findings, also, 
seem to show title in the defendant 

It is further argued, on the part of the 
complainant, that the statute of limitations 
does not apply, because the title is in the 
United States, and such statutes do not run 
against the government; and Gibson v. 
Choteau, 13 Wall. [80 U. S.] 92, is cited to 
sustain the position. But this case can have 
no application, for, as we have seen, the 
party who is the owner of the mining claim 
as against everybody but the United States, 
under the laws of the state or territory, arid 
the rules and regulations of the locality em- 
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bracing the mine irrespective of the act of 
congress, is the party entitled to a patent; and 
the statutes of limitations of the state or 
territory applicable to the subject them- 
selves constitute a part of the laws by which 
the right to a mining claim is to be determin- 
ed, for the purpose of ascertaining who is 
the party upon whom the right to purchase 
is conferred by the act of congress. Such 
statutes, as we have seen, are expressly 
recognized by section 13 of the act of con- 
gress as a part of the laws by which the 
right to a patent is to be determined. 

So, again, it is urged that there was a 
trust, or confidence, reposed in the defend- 
ant and its grantors by complainant and its 
grantors, as tenants in common, which pre- 
cluded the defendant from acquiring the 
title except for the benefit of all. This propo- 
sition is also untenable. According to the 
allegations of the bill there was a valid 
parol partition and segregation of the in- 
terests of the parties executed and followed 
by exclusive possession in pursuance of such 
partition. Such partitions are, doubtless, 
valid. Long v. Dollarhide, 24 Cal. 213. 
Thus the parties by this partition ceased to 
be tenants in common, and forever after 
dealt at arm's length. Besides, the taking 
possession of the whole under conveyance 
from the former locators, claiming to own 
the whole, and excluding the complainant 
and its grantors, was a hostile act, whicJi 
constituted an ouster, and set the statute of 
limitations in motion. It certainly will not 
be claimed that one tenant in common can- 
not oust his co-tenant and by long-continued 
adverse possession bar his right. But, as 
we have seen, the parties had ceased to be 
tenants in common. 

After a careful consideration of the case, 
I am satisfied that the right of the defend- 
ant as against the complainant was con- 
clusively adjudicated in the former action, 
and that the patent properly and rightfully 
issued to the defendant in its own right. 
It is, therefore, unnecessary to consider the 
question as to the conclusiveness of the 
patent upon the other grounds argued. If, 
however, the procuring of a patent in a pro- 
ceeding in all respects regular in its forms 
in the mode pointed out by this statute, 
where no fraud has intervened in the course 
of the proceedings, cannot be regarded as a 
proceeding in rem, or in the nature of a 
proceeding in rem, and be conclusive upon 
all the world, then, in my judgment, the 
statute ought to be speedily so amended as 
to make it such a proceeding and conclusive. 
So, also, if there is any case wherein the 
doctrine of res adjudicata should be car* 
ried to its utmost limit, or where the stat- 
ute of limitations should be rigorously ap- 
plied, it is this class of cases. There cer- 
tainly can be no class of cases wherein it is 
more to the interest of the public that there 
be an end of litigation. Happily, in this 
case, as I view it, the question of title ap- 



pears to have been adjudicated within the 
most limited scope of the rule of law invok- 
ed. I cannot close this opinion without ex- 
pressing my obligations to the counsel on 
both sides for the very able, thorough and 
exhaustive printed arguments furnished- 
arguments every way worthy the inportance 
of the questions involved and the very large 
pecuniary interests at stake. Let the de* 
murrer be sustained and the bill dismissed. 
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Case No. 4,990, 

FOURTEEN HORSES, ETC. 

[10 Ben. 358.] i 

District Court, S. D. New York. March, 1S79. 

Freight— Lien — Charter— Cargo— Practice. 

1. A vessel was chartered to go from New 
York to ports in the West Indies and back to 
New York. The charter was expressed to be 
for the purpose of carrying a circus company 
and their necessary tents, clothing, horses, etc. 
It provided for the payment of charter money 
at the end of each month and it bound the 
vessel "and the merchandise laden on board" 
to the performance of the charter. On the re- 
turn of the vessel, while she was at Flushing, 
L. I., and before she was towed to her pier 
in New York, and before any of her cargo was 
discharged, the owner of the vessel filed a libel 
to recover a balance of charter money due and 
attached the horses and paraphernalia of the 
circus company on board. The charterer ex- 
cepted to the libel: Held, that the property at- 
tached was cargo, on which the lien for charter 
money was given by the charter. 

2. The clause in the charter making the 
charter money payable by instalments, at a 
place where the vessel would not probably be 
when the time of payment arrived, did not de- 
stroy the lien on cargo given by the charter. 

3. The failure to pay the monthly instal- 
ments due before the filing of the libel was a 
breach of the charter, and the owner of the 
vessel had a lien on the cargo for his security. 

4. The libel was not prematurely filed, and 
the libellant was entitled to recover. 

In admiralty. 

Edward L. Owen, for libellant. 
Edward D. McCarthy, for claimant 

CHOATE, District Judge. This is a libel 
against the cargo of the schooner John N. 
Colby for freight, etc., alleged to be due un- 
der a charter party. The charter party was 
made in New Yor±c, on the 27th of October, 
1876, between the libellant as master and 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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agent of the owners and one Murray. By 
its terms the libellant agreed on the freight- 
ing and chartering of the vessel to Murray, 
for a voyage from New York to such safe 
ports and places as charterer may direct, in- 
cluding the West Indies and South America 
and back to New York, for a term of at least 
three months, with privilege to keep the ves- 
sel three months longer, the owner to furnish 
crew and provisions, the whole of the vessel, 
except the captain's and mates' room and 
necessary accommodations for the crew and 
for the tackles, sails and provisions of the 
vessel to be at the sole use of the charterer, 
the owner to take on board during the voy- 
age "all such lawful goods and merchandise 
as the charterer or his agent may think prop- 
er to ship," the charterer to pay to the owner 
or his agent "freight at the rate of $690 per 
month and pro rata for parts of a month 
earned and due at the termination of each 
month, payable $500 to Evans, Ball & Co. 
upon the presentation of order of charterer, 
and $190 to the captain," "the charterer to 
pay all port charges, both foreign and domes- 
tic, including loading, discharging, consul 
fees, etc." The charter contained the follow- 
ing clauses: "It is understood that the vessel 
is chartered for the purpose of transporting 
a circus company and their necessary tents, 
clothing, horses, etc." "It is hereby under- 
stood that the monthly payments under this 
charter are to commence November 6th, 
1876." "To the true performance of the fore- 
going agreements the said parties do hereby 
bind themselves, their heirs, executors, ad- 
ministrators and assigns, and also the said 
vessel, her freight and appurtenances and the 
merchandise laden on board, each to the oth- 
er in the penal sum of the estimated amount 
of charter." 

Under this charter, the vessel took on board 
at New York, on the 6th of November, the 
circus company, its horses, tents, and other 
equipments, and proceeded under the direc- 
tion of the charterer to various ports in the 
West Indies, and arrived at New York on her 
return on the 3d of April, 1877. During 
this time the vessel -was at sea, going from 
port to port, seventy days; the rest of the 
time was spent in various ports where the 
circus was landed and gave public perform- 
ances. 

This libel is brought by the owner of 
the vessel, claiming a balance of freight 
money and port charges paid. The libel 
was tiled April 3d, 1877, while the vessel 
was lying at Flushing, L. I., and before 
she was towed to her pier in New York, 
and before any of the cargo was discharged. 
The property seized by the marshal was 
also seized on board the vessel and before 
it was discharged. The libel avers that the 
libellant has always, since the making of 
said charter party, well and truly performed 
all the covenants and undertakings there- 
of on his part, but that the charterer has 
not kept his covenants and undertakings; 



that the vessel was employed under the char- 
ter about five months and that there be- 
came due at the end of each month $690, or 
for the five months $3,450; that there has 
been paid $1,450, leaving a balance of $2,000 
or thereabouts over and above all offsets and 
credits; that the charterer had failed to pay 
all the port cliarges and to furnish water and 
provisions and libellant had paid out $117 
therefor, no part of which had been repaid; 
that payment of these sums had been de- 
manded and refused. 

Process having issued, under which part of 
the circus property on board was attached by 
the marshal, the charterer appeared as claim- 
ant and bonded the same. He filed excep- 
tions and answer. Upon the hearing, the 
claimant waived the defences set up in his . 
i answer, relying only on his exceptions, which 
were as follows: (1) That the libellant can- 
not proceed in rem against the property here- 
in attached, the same not being cargo on 
which freight had been earned nor merchan- 
dise subject to a lien for freight money; and 
that the contract between the parties was 
not a contract of affreightment, nor was the 
adventure a commercial adventure; and (2) 
that the libellant had not completed his con- 
tract at the time the libel was filed and the 
process of attachment was issued; that the 
charter party had not been fulfilled; that the 
vessel had not reached the port of New York, 
and that the property attached was still on 
board the vessel, not having been discharged; 
that no cause of action had arisen under this 
contract at the time the libel was filed and 
process issued. 

As to the first exception, the point taken 
is that from the peculiar character of the 
goods laden on board and the use they were 
to be put to at the several ports to be visited, 
they could not be regarded as cargo to which 
a maritime lien would attach, nor could the 
adventure be considered a commercial ad- 
venture; that a maritime lien is a creation 
of the maritime law solely in the interests 
of commerce. The distinction here attempted 
to be drawn is certainly novel, and no au- 
thority is produced in its support If the use 
to which merchandise carried on the water 
was to be put at the end of the voyage were 
the test of its being "cargo" to which the 
general principles of maritime law apply, as 
well for its protection as for its responsibil- 
ity, this distinction would have been made 
long ago, for hardly any general ship sails 
from port without some articles of merchan- 
dise not designed for sale, but for the use 
or pleasure of the owner and shipper. The 
true rule appears to have been well under- 
stood by both parties to this charter, who 
expressly pledged the vessel to the cargo 
and the cargo to the vessel. It is, that all 
property, of whatever kind, carried by sea, 
whatever may be the use to which it is to 
be put when landed, is "cargo," and the car- 
rying of it on ship-board is itself a commer- 
cial adventure, which clothes it with the 
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privileges and subjects it to the liabilities 
which belong to cargo by the maritime law. 

As to the second exception, it is doubtless 
■well settled as a general rule that freight 
under a charter party or bill of lading is not 
due till the cargo has been discharged; that 
till the cargo is discharged the voyage is not 
completed nor the contract of tSe ship fully 
performed. Cargo of Salt [Case No. 2,406]. 
But it is equally clear that by the terms of the 
■charter party, freight may become due be- 
fore the discharge of the cargo, and during 
the running of the charter, as in this case, 
at the end of every month. McGilvery v. Ca- 
pen, 7 Gray, 525; Raymond v. Tyson, 17 How. 
[58 U. S.] 53. And while the agreement to 
pay freight by instalments at fixed intervals 
. may, under some circumstances, show an in- 
tention to waive the ordinary maritime hen 
on the cargo therefor, as in the case last 
cited, yet where the charter, by which the 
agreement for payment in instalments is 
made, expressly pledges the vessel and cargo 
to each other for the performance of the chax*- 
ter party, the maritime lien for the freight 
cannot be held to be waived, even though 
the instalments are payable at a place other 
than that at which the vessel will probably 
be when the time of payment arrives. In 
this case, therefore, the failure of the char- 
terer to pay the monthly instalments due 
prior to the filing of the libel was a breach 
of the charter party, for which an action 
would then lie, and the owner of the vessel 
had a lien on the cargo for his security. The 
libel was not prematurely filed and the pro- 
cess was properly issued. The libellant was 
not bound to wait till he had discharged 
his cargo. He had the right to treat the con- 
tract as broken and to sue thereon. It is 
suggested by claimant's counsel that if the 
libellant could thus libel the cargo on board 
at Flushing or in New York before its dis- 
charge, he could have done so at Key West 
or a port in the West Indies, and so have 
broken up the voyage or indefinitely detained 
the vessel. I see no reason why the owner 
of the vessel could not do so, if the freight 
already due had not been paid. Such fail- 
ure to pay was a breach of the contract, and 
the owner of the vessel would thereby be 
absolved from any obligation to continue 
the performance of the contract on his part, 
if he saw fit to insist on the failure to pay 
as a breach of the contract Such a deten- 
tion or interruption of the voyage for the 
enforcement of an accrued right expressly 
secured to the owner of the vessel by the 
terms of the charter, could not be charged 
against the owner of the vessel as a breach 
of the contract." It would be caused wholly 
by the fault of the charterer in violating the 
contract on his part 

It is claimed by the counsel for the char- 
terer that the owner of thevessel waived pay- 
ment of the monthly instalments, but I think 
this point is neither sustained by the evi- 
dence nor is it set up in the exceptions, nor 



indeed in the other defences of the answer 
which have been abandoned. 

Decree for the libellant with costs and ref- 
erence to compute amount due. 
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Case No. 4,991. 

FOURTH NAT. BANK v. NEYHARDT. 

[13 Blatchf. 393.] i 

Circuit Court, N. D. New York. June 7, 
1S76. 

Reference— -Erroneous Entitling of the Ref- 
eree's Report— Amendment— Entering Judg- 
ment without Application to Court — State 
Practice — Review. 

1. On a consent given in open court, a refer- 
ence of an action at law was made to a referee, 
to hear and determine all the issues therein. 
The referee found for the plaintiff for a sum 
certain, and a judgment was entered on the 
report without any application to the court. 
The report was, by a clerical error, entitled in 
the district court, but it was filed in the cir- 
cuit court, and was proceeded upon as if it 
had been correctly entitled. There was no oth- 
er cause pending between the same parties, and 
no one was misled by the mistake. The defend- 
ant moved to set aside the judgment: Held, 
that the mistake as to the entitling might be 
disregarded or amended nunc pro tunc. 

[Cited in Woolridge v. M'Kenna, S Fed. 663.] 

2. It was not irregular to enter the judg- 
ment without an application to the court, such 
being the practice of the courts of the state. 

3. Suggestions as to the proper mode of ob- 
taining a review of the decision of a referee, 
where a judgment is entered on his report 
without having been presented to, or considered 
by, the court. 

[At law. Action by the Fourth National 
Bank of Chicago against Joseph Neyhardt] 

Stanley, Brown & Clarke, for plaintiff. 
David Wright, for defendant. 

JOHNSON, Circuit Judge. This is a mo- 
tion to set aside a judgment in an action at 
law, entered upon a report of a referee, with- 
out any application to the court. The order 
of reference was made by the court upon con- 
sent given in open court, and thereby the 
action was referred to Isaac M. Lawson, as 
referee, to hear and determine all the issues 
therein. The referee heard the cause and 
made his report, finding certain facts which 
are set. out, and that the plaintiff had suf- 
fered damages, by reason of the matters 
found, to the amount of $12,161.43. He fur- 
ther finds, as a conclusion of law upon the 
facts found, that the plaintiff is entitled to 
recover judgment in the action, against the 
defendant, for the said sum of $12,161.43. 
By a clerical error, this report was entitled 
in the district court It was filed in the 
clerk's office of the circuit court, and proceed- 
ed upon as if it had been correctly entitled. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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No other cause was pending between the 
same parties, and no one was misled in any 
manner by the mistake. Under these circum- 
stances, I think the mistake may be disre- 
garded, or amended nunc pro tunc. 

The question upon the merits is, whether 
judgment can be entered without an applica- 
tion to the court In the ease of Heckers v. 
Fowler, 2 Wall. [69 U. S.] 123, it was held 
that a reference by consent, in an action at 
law, could be made in the circuit court of 
the United States, and that a judgment could 
be entered without application to the court, 
upon the report of the referee, where such 
was the stipulation of the parties, and the 
order of the court thereupon, in making the 
reference. The act of June 1, 1ST2 [17 Stat. 
1961], adopting the state practice for the 
time being, in actions at law, which is now 
contained in section 914 of the Revised Stat- 
utes, is, I think, at least equivalent to the 
clause of the stipulation in Heckers v. Fowl- 
er, and authorizes the entry of judgment 
upon the report of the referee, without any 
application to the court 

The only difficulty which the matter pre- 
sents grows out of the fact, that there is, 
in the circuit courts of the United States, no 
division into special and general terms, as 
there is in the state courts of New York. 
This presents some embarrassment in re- 
spect to preserving the right of review of the 
decision of the referee; for, it is quite prob- 
able, that the supreme court of the United 
States would not examine exceptions to a 
referee's report, which had never been pre- 
sented to nor considered by the circuit court 
But, if the exceptions taken to the referee's 
report were brought before the circuit court 
by proceedings taken under, or in analogy to 
those authorized by, section 9S7 of the Re- 
vised Statutes, or those provided when a 
trial is by the court without a jury, and its 
judgment obtained upon those questions, and 
entered at tlie foot of the judgment roll, or 
inserted therein, it appears to me that the 
difficulty would be obviated. 

In any event, the judgment was not irregu- 
lar, in being entered without an application 
to the court, founded on the referee's report, 
and the motion to set it aside on that ground 
must be denied. 



FOURTH NAT. BANK 
Case No. 12,239. 



v. PAPIN. See 



Case Jtfo. 4,992. 

FOURTH NAT. BANK v. WALKER et al. 

[24 Int. Rev. Rec. 211; 10 Chi. Leg. News, 
323.] 

Circuit Court, N. D. Illinois. 1S78. 

Transfer op Securities— Rights of Guarantor 

—Estoppel. 

Held, that a guarantor of commercial paper 

has the right, as guarantor, to take up such 

paper and transfer his claim as guarantor, to 
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the parties from whom he obtained the means 
with which to take up the paper. The court 
states how the parties in this case would be 
estopped by their acts. 

On the tenth day of August, A. D. 1869, 
S. J. Walker borrowed of Sarah Maher, 
wife of Hugh Maher, $50,000, and secured 
the same by causing Henry H. Walker, his 
brother, to execute two promissory notes, of 
that date, each for $25,000, and falling due 
three years after date, respectively. He also 
caused H. H. Walker to execute two certain 
trust deeds .to John G. Rogers, as trustee, 
each of said trust deeds securing one of said 
notes. It does not clearly appear whether 
said two trust deeds were altogether upon 
the same premises, or upon different pieces 
of property. The premises which were con- 
veyed by the trust deed, although standing 
of record in the name of H. H. Walker, were 
in fact, the property of S. J. Walker, and 
the indebtedness so secured was, in fact, the 
indebtedness of S. X Walker, the former 
holding the title and executing the papers 
for the convenience of the latter. Both the 
notes in question were indorsed by Sarah 
Maher and Hugh Maher, her husband, and 
guaranteed in writing by S. J. Walker. 
Hugh Maher pledged both of said notes, se- 
cured as aforesaid— one with the Fourth Na- 
tional Bank [of Chicago] and the other with 
J. Irving Pearce, president of the Third Na- 
tional Bank, in his individual capacity. The 
note held by Pearce, falling due August 10, 
1872, was taken up in the following manner 
within ten days after maturity. Pearce urg- 
ed Maher, and Maher urged S. .J. Walker, 
to take it up. On the day of its maturity or 
thereabouts, S. J. Walker paid thereon to 
Pearce, $10,000, and being unable, to pay the 
balance, made the following arrangement 
with Greenebaum and Foreman, bankers, 
with whom he had been doing a very large 
business. He was then largely indebted to 
Greenebaum and Foreman, which indebted- 
ness still remains unpaid, and for the securi- 
ty of which, among other collaterals, they 
held what was known as the "Price note," 
originally for the sum of $12,000, but reduc- 
ed to $10,000, by payment or otherwise. S. J. 
Walker represented to Greenebaum and 
Foreman, that he desired the Price note up- 
on which to raise money elsewhere, with 
which to aid in payment of the note held by 
Pearce, and that if they would surrender it 
to him, he would with the proceeds thereof, 
and other means, take up the note so secur- 
ed, out of the hands of Pearce, and would in 
consideration thereof, deliver to them the 
Walker note and the security held by 
Pearce, in lieu of the Price note. He also 
represented to them that it would be a valid 
binding security in their hands, and that 
he had a right so to pledge it; and upon the 
faith of such representations they agreed to 
surrender to Walker the Price note for the 
purpose aforesaid, upon condition that they 
should receive' the note held by Pearce, as 
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*vell as the trust security therefor. S. X 
Walker then, on August 19, 1872, gave Pearce 
his cheek upon some bank— what particular 
bank the evidence does not show— with the 
understanding that it should go through the 
clearing house, and be paid the nest day. 
On August the 20th, Greenebaum and Fore- 
man, under the agreement stated, surrender- 
ed the Price note to Walker, who pledged or 
sold same to raise money thereon, and on 
that day Pearce sent Walker's check through 
the clearing house, with the §25,000 note re- 
duced to $15,000, pinned thereto. The cheek 
was paid and the note surrendered to S. X 
Walker, who delivered it, with the trust 
deed securing it, to' Greenebaum and Fore- 
man, who still hold and claim it as a securi- 
ty for the indebtedness due them from Walk- 
er, which is much larger than the amount 
due upon the Walker note. Neither Pearce 
nor Mr. nor Mrs. Maher knew how Walker 
had raised the money with which to pay 
that note. Pearce told Maher the note had 
been ;paid, ■ and both of them so regarded it. 
As to the other $25,000 note so pledged with 
the Fourth National Bank, it fell due at the 
same time, but \. ,.s not paid or taken up 
until about November 5, 1872. It was taken 
up and satisfied in some way by Walker, 
and on November 5, 1872, in satisfaction of 
the old note or for some other indebtedness, 
S.X Walker delivered to the Fourth National 
Bank another promissory note for $25,000, 
due in two years and executed by H. H. 
Walker, ajid secured by a new trust deed. 
This was likewise guaranteed by S. J. Walk- 
er. The new trust deed ran to Samuel M. 
Moore, and covered the same property con- 
tained or described in the trust deed trans- 
ferred to, and held by, Greenebaum and 
Foreman. The new trust deed taken by the 
Fourth National Bank was filed for record 
December 31, 1872, several months after 
Greenebaum and Foreman had obtained the 
one held by Pearce. The Fourth National 
Bank filed a bill to foreclose the trust deed 
securing the note of November 5, 1872, al- 
leging that the security held by Greenebaum 
and Foreman had been paid and satisfied, 
and that the trust deed securing the same 
had consequently ceased to be a lien for the 
security of that note. It prayed that that 
deed might be declared a cloud upon the 
title, and as such, removed by decree, and 
that the premises be sold to satisfy the in- 
debtedness so due to it. 

Monroe, Bisbee & Ball, for complainant 
Rosenthal & Pence, for Greenebaum and 
Foreman. 

Held by HARLAN, Circuit Justice. That 
as to Maher and wife and Pearce, the note 
for §25,000, held by Greenebaum and Fore- 
man was paid. As between Greenebaum 
and Foreman and Samuel X Walker, the lat- 
ter was estopped by his representations to 
the former from alleging that it had been 



paid. H. H. Walker was equally estopped in 
view of his relations in this matter to Sam- 
uel X Walker. But if Samuel X Walker and 
H. H. Walker are to be regarded as having 
distinct, separate rights, then the lien claim- 
ed by Greenebaum and Foreman can be sus- 
tained upon the ground that S. X Walker 
had the light, as guarantor, to take up the 
§25,000 note and transfer his claim as guar- 
antor to the parties from whom he obtained 
the means with which to take up the note. 
In a suit by Greenebaum and Foreman, 
against the Walkers, to enforce the lien giv- 
en by the trust deed, the latter would be 
estopped from saying that the debt had been 
fully paid, or from disputing the lien. The 
rights of Greenebaum and Foreman are none 
the less in this action, since the debt and 
lien asserted by the complainants were both 
created subsequent to the delivery to Greene- 
baum and Foreman of the Walker note and 
deed of trust Greenebaum and Foreman 
are entitled to the benefit of the security re- 
ceived from S. X Walker for such amount as 
was due upon the Price note surrendered to 
Walker. 



FOUR THOUSAND AMERICAN GOLD 
COIN (UNITED STATES v.). See Case 
No. 15,152. 

FOUR THOUSAND EIGHT HUNDRED 
AND EIGHTY-FIVE BAGS OF LIN- 
SEED (SEARS v.). See Case No. 12,589. 

FOUR THOUSAND EIGHT HUNDRED 
GALLONS OF SPIRITS (UNITED 
STATES v.). See Case No. 15,153. 

FOUR THOUSAND ONE HUNDRED AND 
TWENTY-FIVE CIGARS (UNITED 
STATES v.). See Case No. 15,154 



Case Wo. 4,993. 

FOWLE v. ALEXANDRIA, 

[3 Cranch, C. C. 70.] i 

Circuit Court, District of Columbia, April 
Term, 1827.2 

Municipal Corporations — Auctioneer's Li- 
cense—Failure to Require Bond— Lia- 
bility for Damages. 

1. Under the law of Virginia the defendant 
may demur and plead to issue, to the whole 
declaration. 

2. The act of Virginia of 1796. "concerning 
corporations," which requires bond and security 
to be given by auctioneers, does not prescribe 
the condition of the bond, but leaves it to the 
discretion of the respective corporations; but 
when the condition has been fixed by a by-law, 
it cannot be dispensed with at the will 6f the 
corporation, unless that will be expressed in 
such a formal manner as to repeal the by-law. 

[See note at end of ease.] 

3. A corporation aggregate, having, or sup- 
posed to have, a corporate fund, is liable in an 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Affirmed in 3 Pet. (28 U. S.) 398.] 
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action at common law for negligence of its 
duty. 

4. The inhabitants of Alexandria, as such, 
are no part of the corporation. 

5. A judgment against the corporation cannot 
be levied on any inhabitant who is not a mem- 
ber of the common council. 

6. The "Common Council of Alexandria" is 
an entirely new corporation erected by the act 
of congress in 1804 [2 Stat. 256], and derives 
all its powers from that act. 

7. By that act, this new corporation is nei- 
ther authorized to grant licenses to auctioneers 
nor to restrain them from exercising their 
business without license. 

8. The old corporation erected by the Virginia 
statute of 1779, by the name of "The Mayor 
and Commonalty of the Town of Alexandria," 
was, by its own consent, destroyed by the re- 
peal of that statute by the act of congress of 
1804 erecting the new corporation. 

9. The Virginia act of 1796, "concerning cor- 
porations," was anplicable only to corporations 
then existing, and created no duty or obliga- 
tion upon any corporation subsequently erected. 

This was an action upon the case [by Wil- 
liam Fowle], against "the common council of 
Alexandria," for negligence in licensing an 
auctioneer without taldng bond and security 
according to the Virginia act of 1796 [Laws 
1796, p. 22, c. 13], "concerning corporations," 
and the by-law of "the mayor and common- 
alty" of the 5th of February, 1S00. By an 
act of the legislature of Virginia in the year 
1779 [Hening's Laws 1779, p. 173, c. 25], the 
mayor, recorder, aldermen, and common 
councilmen, elected in the manner therein 
prescribed, were made a body corporate and 
politic by the name of "Mayor and Common- 
alty of the Town of Alexandria." By the 
Virginia act of December 22, 1796, "concern- 
ing corporations," it is enacted that "the 
mayor, aldermen, and commonalty of the 
several corporate towns in this common- 
wealth, and their successors, shall, upon re- 
quest of any person or persons desirous 
thereof, grant licenses to exercise, in such 
town, the trade or business of an auctioneer; 
provided that no such license shall be grant- 
ed until the person or persons requesting the 
same, shall enter into bond with one or more 
sufficient sureties payable to the mayor, al- 
dermen, and commonalty of such corporate 
town and their successors; in such penalty, 
and with such condition as by the by-laws 
and ordinances of such corporate town, shall 
be required." By the by-law of February 5, 
1800, it is enacted that "the mayor and com- 
monalty shall grant to any person or persons 
desiring the same, a license to exercise the 
trade or business of an auctioneer, within 
the town; provided that no such license 
shall be granted, until the person or persons 
applying, shall enter into bond with one or 
more good securities, in the sum of $20,000 
.payable to the mayor and commonalty, and 
conditioned for the payment of the annual 
rent of $500 to the mayor and commonalty, 
in quarterly payments, for the said office; 



and for the due and faithful performance of 
all the duties of the same; which bond shall 
not become void on the first recovery, but 
may be put in suit and prosecuted, from 
time to time, hj t and at the costs of any 
person injured by a breach thereof, until the 
whole penalty shall be recovered." The by- 
law regulates the fees and commissions of 
the auctioneer and prescribes his duties; one 
of which is that he shall, in three days after 
any sale" made, deliver, to the owner of the 
goods sold, a fair account of the sale, and 
pay the amount of the money received, de- 
ducting therefrom his fees and commissions. 
By the act of congress of the 25th of Feb- 
ruary, 1804 (2 Stat. 255), "to amend the char- 
ter of Alexandria," after providing for the 
election of a common council, it is enacted 
"that the common council, so elected, and 
those thereafter to be elected and their suc- 
cessors shall be and hereby are made a body 
politic and corporate by the name of The 
Common Council of Alexandria,' with the 
usual corporate powers; and all tlie estate, 
rights, and credits now vested in the mayor 
and commonalty of the town of Alexandria, 
shall be vested in the said common council 
when elected, and may be recovered in their 
name for the use of the said town, and in 
like manner all claims and demands against 
the mayor and commonalty of Alexandria, 
prior to the operation of the present act, may 
be prosecuted and recovered against the 
aforesaid common council." They were au- 
thorized to appoint all officers deemed nec- 
essary for the execution of their laws; but 
no power was thereby given to appoint or 
to license auctioneers. The 12th section en- 
acts "that so much of any act or acts of the 
general assembly of Virginia, as comes 
within the purview of this act, shall be and 
the same is hereby repealed. Provided that 
nothing herein contained shall be construed 
to impair or destroy any right or remedy 
which the mayor and commonalty of Alex- 
andria now possess or enjoy, to or concern- 
ing any debts, claims, or demands against 
any person or persons whatsoever, or to re- 
peal any of the laws and ordinances of the 
mayor and commonalty of the said town 
now in force, which are not inconsistent 
with this act" In June, 1S17, the common 
council of Alexandria passed "An act to 
amend the act for licensing auctioneers, and 
for other purposes," by which it is enacted 
"that every person obtaining a license to ex- 
ercise the business of an auctioneer within 
the town of Alexandria, shall annually apply 
for, and obtain a renewal of his license, and 
shall also annually renew his bond in the 
manner provided by law; and every person 
failing to renew such license, and give bond 
annually, shall cease to exercise the business 
of an auctioneer, and shall be proceeded 
against accordingly." 

The declaration contained three counts. 
The first count, after setting forth the by- 
laws of the 5th of February, 1S00, and 3d 
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of June, 1817, avers that on the day of 

, 1815, the common council of Alexan- 
dria granted a license to one Philip G. Mar- 
steller, to exercise the trade of auctioneer in 
Alexandria, and continued to renew the 

same from year to year until the day 

f 1 i3i9 ? during which time he sold 

at auction for the plaintiff goods to the 

amount of $ , which sum he failed to 

pay to the plaintiff, who recovered judgment 
against him for that sum, and obtained a 
fieri facias, which was returned nulla bona; 
at the time of which judgment, long before, 
and ever since, he was and is wholly insolv- 
ent; by reason whereof the plaintiff became 
entitled to the benefit of the bond and secur- 
ity required to be taken as aforesaid by the 
said "common council" previous to granting 
the said license, as aforesaid; yet the de- 
fendants, not regarding their duty in that 
behalf, but contriving, &c, did not, nor 
would not, take any bond and security as 
aforesaid, from the said P. G. M. "during the 
time when the transactions aforesaid, be- 
tween the plaintiff and the said Philip took 
place, but on the contrary thereof, so care- 
lessly, negligently, and improperly conduct- 
ed themselves in the premises, that by and 
through the negligence, carelessness, and de- 
fault of the defendants in the premises, no 
bond and security was taken from the said 
Philip to which the plaintiff can resort, and 
the money due to him as aforesaid is wholly 
lost to the plaintiff," &e. Second count: 
"And whereas also the said common council 
of Alexandria, on the 1st of April, 1815, did 
license and permit one P. G. M. to carry on 
the trade and business of auctioneer in the 
town of Alexandria, and so from year to 
year to the 1st of February, 1819, and the 
said Philip, in virtue of the said license and 
permission, did carry on the said trade and 
business of auctioneer in the said town dur- 
ing the whole of the period aforesaid, and 
the plaintiff believing that the said common 
council had well and faithfully performed 
their duty in taking from the said Philip, 
bond and security for the faithful discharge 
of his duty as auctioneer aforesaid, and con- 
fiding in the same, did deliver to him the 
said Philip, from time to time during the 
years 1815, 1816, 1S17, and 1818, goods, 
wares, and merchandise to the value of 
$10,000 and upwards, to be sold by him as 
auctioneer as aforesaid; and the said Philip 
as auctioneer aforesaid did sell the said 
goods, wares, . and merchandise at auction 
aforesaid, and did become indebted to the 
plaintiff, by means of the said sales at auc- 
tion as aforesaid in the sum of $1,583.09, 
which said sum the said Philip, although 
often required, altogether failed and refused 
to pay to the plaintiff. And the said plain- 
tiff saith that the said Philip was at the time 
he became so indebted, altogether insolvent 
and unable to pay the said sum of money, 
by means of which said premises the plain- 
tiff became entitled to the benefit of the 



bond and security required by law to be 
taken by the said common council upon 
granting the license to the said Philip to ex- 
ercise the trade and business of auctioneer 
as aforesaid. Yet the said common council 
not minding their duty in the said premises, 
but contriving to injure and deceive the 
plaintiff, altogether failed to take any bond 
or security from the said Philip for his li- 
cense to carry on the trade and business of 
auctioneer for the years 1815, 1816, 1817, and 
1S18 as aforesaid; in consequence and by 
means of which said failure the plaintiff 
hath altogether lost the debt so due to him 
from the said Philip to the plaintiff as auc- 
tioneer aforesaid, and therefore the plaintiff 
saith he is injured and hath sustained dam- 
age to the value of $3,000," &c. The third 
count sets forth the act of Virginia of 1796, 
entitled "An act concerning corporations," 
and the by-laws of 1800 and 1817, and avers 
that the common council of Alexandria did 
knowingly suffer and permit the said P. G. 
M. to exercise the trade and business of an 
auctioneer within the said town from the 1st 
of January, 1815, to the last day of Decem- 
ber, 1819; and during that period did take 
and receive from the said P. G. M. the an- 
nual sum of $500 as a rent for exercising the 
said trade and business of auctioneer as 
aforesaid, and the plaintiff believing that the 
said common council had taken bond and se- 
curity from the said P. G. M. for the faithful 
performance of his duties of auctioneer, &c, 
did from time to time during the said period, 
deliver to him goods' to be sold by him as 
auctioneer; and that he so sold them to the 
amount of $1,583.09, and failed to pay the 
same to the plaintiff; and was, when he so 
became indebted, altogether insolvent; by 
means of which premises the plaintiff became 
entitled to the benefit of the bond and secu- 
rity required by law to be taken by the com- 
mon council as aforesaid; yet the said com- 
mon council, not minding their duty in the 
premises, but contriving, &c, failed to take 
such bond and security; in consequence of 
which failure the plaintiff has lost the debt 
due from the said P. G. M. to the plaintiff, 
whereby he is injured, &c. To this declara- 
tion there was a general demurrer and join- 
der. The defendants were also permitted 
to plead sundry matters of fact in bar, under 
the Virginia statute of the 12th of December, 
1792, § 40, which enacts "that the plaintiff 
in replevin, and the defendant in all other ac- 
tions, may plead as many several matters, 
whether of law or fact as he shall think 
necessary for his defence." 

Mr. Taylor, for defendants, contended that 
no action for a tort lies against a public cor- 
poration; that the "common council" had 
no power to grant licenses to auctioneers 
either under the charter of 1779 or 1804. 
The Virginia law of 1796 does not prescribe 
the condition of the bond; it might have 
been only for payment of the rent or 
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tax. They were not bound to provide for 
the security of those whose goods should be 
sold by the auctioneer. If the plaintiff has 
any remedy it is rather against the individ- 
ual members of the common council, than 
against the public body which is ,a municipal 
corporation; and would have no right to 
pay the damages out of the public funds; 
nor would it* have a right to lay a tax for 
such a purpose. The act of 1796 only gives 
the power of licensing auctioneers to the 
mayor, alderman and commonalty of the 
several corporate towns within the common- 
wealth. That" act was applicable only to 
corporations then existing. The corporation 
known by the name of "The Mayor and 
Commonalty of the Town of Alexandria," 
which then existed, was dissolved, with its 
own consent, by the act of congress of 1804 
(2 Stat 255), which erected a new corpora- 
tion by the name of "The Common Council of 
Alexandria." This new corporation derived 
no power from the Virginia act of 1796. It 
had no right to require the bond. The act 
of 1796 requires the bond to be made payable 
to the "mayor, alderman and commonalty," 
—the by-law requires it to be made payable 
to the mayor and commonalty only. 

• 
Mr. Swann, contra, contended that the cor- 
poration is liable for torts done within the 
sphere of its powers, and has power to raise 
money to pay the damages. Townsend v. 
Susquehanna Turnpike, 6 Johns. 91; Yarbor- 
ough v. Bank of England, 16 East, 6; Kiddle 
v. Proprietors of Locks and Canals, 7 Mass. 
169; Holmes v. Remsen, 20 Johns. 230; Pat- 
terson v. Bank of Columbia, 7 Cranch [11 
U. S.] 300. The charter of 1804, does not 
repeal the Virginia act of 1796, nor the by- 
law of 1800. 

Mr. Jones, in reply. The people of the 
town are no part of the corporation. The 
corporation is the government, the inhabit- 
ants are the governed. No action can be 
maintained by the governed against th-ur 
governors for neglect of duty. The people 
are not responsible for the neglect of their 
government. The corporation cannot t&s. 
the people for the torts or negligence of the 
corporation. It is not the subject of a pri- 
vate action. All the powers of the new cor- 
poration are those given by the charter of 
1S04 

Before CRANCH, Chief Judge," and MOR- 
SELIi and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge. The act of Vir- 
ginia of 1796, "concerning corporations," re- 
quires that bond and security shall be taken; 
the condition, however, is left to the discre- 
tion of the corporation; but that condition, 
when once fixed by a by-law, is necessary, 
and cannot be dispensed with at the will of 
the corporation, unless that will be expressed 
in such a formal manner as to repeal the by- 
law. 

Sfkd cas.— 39 
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The first question is, whether the corpora- 
tion is liable in an action upon the case at 
common law, for negligence of its duty. In 
the case of Yarborough v. Bank of England, 
16 East, 6, it is decided that trover will lie 
against a corporation aggregate; a fortiori an 
action upon the case for negligence, which 
requires no evidence of any act done by the 
defendants, but is for a mere omission. In 
the case of Riddle v. Proprietors of Locks & 
Canals, 7 Mass. 169, it is decided that case 
lies against a corporation aggregate, for neg- 
lect to make the canal as wide and deep as 
required by statute, whereby the plaintiff 
suffered damage. In that case Mr. Chief Jus- 
tice Parsons takes "a distinction between 
proper aggregate corporations and quasi cor- 
porations, such as counties and towns in Mass- 
achusetts, which are invested with particu- 
lar powers without their consent No pri- 
vate action can be maintained against them 
for breach of their corporate duty, unless 
such action be given by statute; and the 
reason is, that, having no corporate fund, and 
no legal means of obtaining one, each corpo- 
rator is liable to satisfy any judgment ren- 
dered against the corporation. This burden 
the common law will not impose but in a case 
where the statute is an authority to which 
every man must be considered as assenting. 
But in regular corporations which have, or 
are supposed to have a corporate fund, this 
reason does not apply." In such cases, where 
an action is given by statute, it is cumulative. 
Is the common council of Alexandria such a 
regular corporation, having or supposed to 
have such a corporate fund? I think it is. 
The inhabitants of Alexandria, as such, are 
no part of the corporation. The judgment 
cannot be levied on any inhabitant who is 
not a member of the common council. None 
of the inconveniences mentioned by the court 
in the case of Russell v. Men Dwelling in the 
County of Devon, 2 Term R. 667, can occur in 
this case. If the corporation granted the li- 
cense contrary to law, without taking the 
bond and security required by law, and the 
plaintiff has thereby sustained a special dam- 
age, I think he may maintain his action upon 
the case, at common law, against the corpo- 
ration. 

But it is, said, that the "Common Council 
of Alexandria" is an entirely new corpora- 
tion, erected by the act of congress in 1804, 
and derives all its powers from that act. 
That by that act this new corporation is nei- 
ther authorized to grant licenses to auction- 
eers, nor to restrain auctioneers from exercis- 
ing their business without license. That the 
old corporation, "The Mayor and Commonalty 
of the Town of Alexandria," which was erect- 
ed by the statute of Virginia in 1779, was, Ity 
its own consent, destroyed by the repeal of 
that statute by the act of congress erecting 
the new corporation. That the act of Vir- 
ginia of 1796, "concerning corporations," 
which imposed the duty upon corporations to 
license all such auctioneers as should apply 
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and offer the requisite bond and security, 
was applicable only to corporations then in 
existence, and could give no authority, nor 
impose any duty upon a corporation subse- 
quently erected; and therefore that the new- 
corporation had no authority, and was not 
bound to require the bond and security. That 
the by-law of the 5th of February, 1800, al- 
though not expressly repealed, was virtually 
of no effect, because the authority, upon 
which it was founded, had ceased to exist, 
and could create no obligation upon the "com- 
mon council" to require bond and security. 
In this view of the case I am inclined to con- 
cm*. They cannot be bound by their own by- 
law unless they had authority to pass such a 
by-law; nor can the by-law of the old cor- 
poration bind the new, when the authority 
upon which that by-law rested is taken away. 
I am therefore of opinion that the judgment 
upon the demurrer should be for the defend- 
ants, upon all the counts. 

It may be observed, also, that the first 
count does not state that the said P. G. M. 
ever received any money for the plaintiff; 
nor that the plaintiff ever demanded any 
from him; nor does it expressly aver that 
the loss happened in consequence of the neg- 
ligence of the defendants; nor that the plain- 
tiff believed that security had been given. 
The second count does not refer to the by- 
laws, or to the Virginia act of 1796; nor does 
the plaintiff aver it to be the duty of the 
common council to require the bond and se- 
curity; nor that P. G. M. received the money 
for the sales, but says that he became indebt- 
ed to the plaintiff "by means of said sales." 
There is nothing in this count which shows 
the obligation of the defendants, or the title 
of the plaintiff. The third count does not 
state that the defendants granted any li- 
cense, but knowingly permitted and suffered 
the said P. G. M. to carry on the business of 
auctioneer, and took no bond and security; 
but received the annual rent of 500 dollars. 
It does not state that the said P. G. M. re- 
ceived any money for the goods sold. This 
count I think is clearly bad. 

Judgment for the defendants upon the de- 
murrer. 

[NOTE. Plaintiff brought error, and the 
judgment of the circuit court was duly affirmed 
by the supreme court, Mr. Chief Justice Mar- 
shall delivering the opinion, in which it was 
held that there is no precedent for holding a 
m unicipal corporation, established for the gener- 
al purposes of government with legislative 
powers, liable for losses consequent on its 
having misconstrued the extent of its powers in 
granting a license, which it had not authority 
to grant without taking that security for the 
conduct of the person obtaining the license 
which its own ordinances had been supposed to 
require. Fowle v. Alexandria, 3 Pet (28 XJ. 
S.) 398. 

[For a former hearing in this case before the 
supreme court, which was on demurrer to 
the evidence, and at which the judgment of the 
circuit court was reversed, see Fowle v. Com- 
mon Council of Alexandria, 11 Wheat. (24 U. 
S.) 320.} 



Case No. 4,994. 

FOWLE et al. v. BOWIE. 
[3 Cranch, C. C. 291.] * 

Circuit Court, District of Columbia. May Term. 

1S28. 
Practice at Law — Failuke to Plead — Default. 

Although the term should continue beyond the 
rule-day, the plaintiff is entitled to judgment 
by default, if the defendant did not plead by 
that day. 

[This was an action by Fowle and Dain- 
gerfield against Robert W. Bowie.] The 
rule to plead expired in November, 1827. 
The May term was continued by adjourn- 
ment beyond the rule-day. The defendant 
pleaded in abatement on the 6th of Decem- 
ber, 1827, during the adjourned May term. 

The plaintiffs' counsel contended that it 
was too late, and that judgment should be 
entered by default 

Mr. Key, for defendant, contended that 
if he pleaded before the expiration of the 
term in which the rule was laid, he was in 
time. 

But THE COURT (nein. con.) was of opin- 
ion that the rule-day being before the ex- 
piration of the term, made no difference; 
and that the plaintiffs were entitled to judg- 
ment by default 

[NOTE. See Fowle v. Bowie, Case No. 
4,995.1 



Case 3tfo. 4,995. 

FOWLE v. BOWIE. 

[3 Cranch, C. C. 302.] i 

Circuit Court, District of Columbia. Dec. Term, 

1828. 

Continuance— New Testimony. 

At any time before the fifth term, after the 
appearance term, the plaintiff may obtain a 
continuance of the cause upon affidavit that he 
has recently learned from his counsel that the 
documents upon which he relied are not good 
evidence for him, and that he wants the testi- 
mony of persons beyond sea, although a day, 
by consent of the parties, had been assigned for 
the trial. 

Mr. Jones, for plaintiff, moved for a contin- 
uance of the cause upon affidavit by the plain- 
tiff, that he has but recently learned by 
consultation with his counsel, that certain 
documents upon which he had relied, were 
not good evidence for him; and that he 
wants the testimony of certain persons in 
Holland. 

The cause was at issue at the last term. 
and this day had been assigned by the court, 
with the consent of the parties, for the trial. 
This was the second term after the ap- 
pearance court. 

Mr. Key, for defendant, objected. 

But THE COURT (nem. con.) continued 
the cause, it not being after the fourth term 
after the appearance court. See Laws Md. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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1721, c. 14, § 1; Id. 1730, a 16; Id, 17S7, a 9, 
§ 2; Id. 1794, c. 6, § 2/ 

[NOTE. See Fowle v. Bowie, Case No. 
4,994.] 



FOWLE (HANSON v.). See Oases Nos. 6,- 
041 and 6,042. 

FOWLE (McCLEAN v.). See Case No. 8,- 
69L 

FOWLE (PIERPONT v.). See Case No. 11,- 
152. 



Case No. 4,996. 

FOWLE v. SPEAR. 

[11 Law Rep. 130; 7 Pa. Law X 176;- 4 Pa. 
Law X Rep. 145; Cos, Am. Trade-Mark 
Cas. 67; Cos, Manual Trade-Mark Cas. 48.] * 

Circuit Court, E. D. Pennsylvania. Nov. 7, 
1847. 

Trade Marks— Quack Medicines— Protection 
bt Court op Equity. 

1. A court of equity will not, in a contest 
between persons who profess to be manufac- 
turers of quack medicines, interfere to pro- 
tect the use of trade marks, by injunction. 

[Cited in Tufts v. Tufts, Case No. 14,233; 
Heath v. Wright, Id. 6,310; Kohler 
Manuf g Co. v. Beeshore, 59 Fed. 574.] 

2. A complainant, whose business is imposi- 
tion, cannot invoke the aid of equity against a 
piracy of his trade marks. 

In equity. This was an application for an 
injunction, upon notice given to*the defend- 
ant, to restrain him from using wrappers, 
labels and bottles, resembling those nsed by 
the complainant in his business of selling 
"Wistar's Balsam of Wild Cherry." The 
bill, filed November 7th, 1S47, stated that 
Lewis William's, in 1844, was proprietor and 
possessorof theoriginal receipt for preparing 
and compounding acertain valuable medicine 
invented by Dr. Henry Wistar, of Virginia, 
called "Wistar's Balsam of Wild Cherry," 
and that the said Williams prepared the 
same, and sold it in Philadelphia, and all 
the principal cities in the United States, 
with great profit and advantage; that about 
the 20th of May, 1844, Williams transferred 
to Isaac Butts of New York, and his as- 
signees, the sole and exclusive right to manu- 
facture and sell the said medicine in various 
states and places, including all the eastern- 
part of Pennsylvania, which right Butts, 
on the first of March, 1845, conveyed to com- 
plainant, together with all the apparatus 
and appurtenances used in manufacturing 
the medicine, and all stereotype plates, 
pamphlets and bottle moulds used in vend- 
ing the same. The bill contained, as part 
of it, the advertisements, wrappers and la- 
bels used in advertising the medicine by 
Fowle, and a bottle filled with the medicine, 
and stamped with the words, "Wistar's Bal- 
sam of Wild, Cherry. Philadelphia, I. B." 
was deposited with the bill, and referred to 

i [Cos, Manual Trade-Mark Cas. 48, contains 
only a partial report.] , 



in it as an exhibit The bill then further 
alleged, that the defendant, for the purpose 
of selling some composition which, he called 
"The Original Dr. Wistar's Balsam of Wild 
Cherry," and inducing persons to purchase 
the same as complainant's medicine, had 
caused to be manufactured bottles, which 
exactly resembled in size and shape those 
used by complainant, and caused the same 
inscription to be stamped thereon, except 
two letters, "I. B.," for which defendant 
substituted "W. & Co." but which, as was 
done by complainant, defendant covered 
with the label he used, and also used wrap- 
pers and labels substantially the same as 
complainant's. The wrappers, advertise- 
ments and labels, used by the defendant, 
formed part of complainant's bill, and one 
of the bottles used by defendant was de- 
posited with the bill, and referred to there- 
in as an exhibit. The facts and allegations 
set forth in the bill were supported by the 
complainant's special affidavit thereto, and 
the affidavits of three other persons were 
filed in support of certain of the material 
facts and allegations thereof. A motion was 
made for an injunction upon the filing of 
the bill, and notice given to the defendant, 
who appeared to oppose it; but no answer 
was filed nor any affidavits read on his part. 

Mr. Ingraham, for complainant, in support 
of the motion for an injunction. 

This case being heard upon the bill and 
affidavits produced by complainant, the only 
question is, as to the relief afforded by tho 
law. The application is to restrain the use 
by the defendant of the complainant's trade 
marks, upon the well-known principles 
which courts of law and equity both en- 
force. The principle of protection is, that 
every man has a right to the means of dis- 
tinguishing his. own property from that of 
another. Blofeid v. Payne, 4 Bam. & Adol. 
410, where it was decided that though you 
sell your own goods, you cannot use a wrap- 
per resembling that of another person, and 
thus represent them as his; and this prin- 
ciple has been applied to a case where no mis- 
take could have been made by a purchaser. 
Lewis v. Langdon, 7 Sim. 421. 

KANE, District Judge. Is there any case 
in which a court of equity has interfered *to 
protect a quack medicine? 

Mr. Ingraham. The bill alleges that this 
is "a valuable medicine," and that is un- 
contradicted; besides, it is not very easy to 
understand what it meant by a "quack 
medicine," and what is meant by a "quack" 
is still harder to define. 

KANE, District Judge. In a late trial for 
libel in this city, it seemed to be the result 
of the understanding of the most eminent 
of the faculty who were examined, that a 
"quack" meant a practitioner who prescrib- 
ed or recommended a secret medicine. 

air. Ingraham. That is very intelligible 
certainly, and of easy application, for un- 
less I am greatly mistaken, the names of 
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the most eminent of the faculty are to "be 
found to certificates recommending Swaim's 
Panacea; but the answer to the suggestion 
is, that if the plaintiff has no right to the 
claim he makes and appellation he assumes, 
another person cannot use his own name, if 
it be the same as plaintiffs, in such a way 
as to produce an eventual deception. Sykes 
v. Sykes, 3 Barn. & C. 541; Croft v. Day, 
7 Beav. S4; Hine v. Dart [10 Jur. 106], 
2 Sandf. Ch. 600. Damages are recovered 
at law in such cases. Southern v. How, 
Poph. 144. And equity interferes hj injunc- 
tion. Dolland v. Bell, Harris v. Callaghan 
(Rolls, 1825), and Partridge v. Eatman, cir- 
cuit court of Pennsylvania, May, 1847 [un- 
reported], were cited, and also the Case of 
Tom Pouce, or General Tom Thumb, in the 
"Tribunal de Commerce," at Paris, May, 
1845 ; Stratton v. Boqueplan, in which 
Roqueplan was enjoined from using and an- 
nouncing in playbills or placards, that one 
Duhamel would appear in the character of 
Tom Pouce; which name had become the 
property of young Stratton, and therefore 
no one else could use it These cases were 
cited from newspaper reports. Gout v. Ale- 
ploqlu, 6 Beav. 69, note; Coats v. Holbrook, 2 
Sandf. Ch. 586; Taylor v. Carpenter, Id. 603,— 
were also cited and commented on, and also 
2 Keen, 213; 2 Man. & G. 3S5. It is not at 
all material that the acts complained of 
should have been knowingly done. Milling- 
ton v. Fox, 3 Mylne & C. 338, which case, 
for the process was secret there, and Croft 
v. Day, decided the very point presented for 
adjudication, the resemblance "being suf- 
ficient to mislead the ordinary run of pur- 
chasers." 

Mr. Goodman (and Mr. Guillou was with 
him) resisted the motion. This claim to pro- 
tection of mere names is of recent origin, 
and may be traced to the protection afforded 
in England to persons who have served ap- 
prenticeships before they are permitted to 
work at a trade. It will not be extended 
here so as to protect a useless compound, 
by protecting the shape of bottles, and any 
designation that may be used to sell articles 
not clearly of a useful nature; and that is 
the answer to Croft v. Day, for there is no 
allegation that Day & Martin's blacking it 
self is protected by a patent. The case in 
Popham is clearly on that ground; and Lord 
Hardwicke's determination not to protect a 
complainant in the exclusive use of the 
stamp of the "Great Mogul" on packs of cards, 
any more than he would prevent "one inn- 
keeper from setting up the same sign with an- 
other," 2 Atk. 485, proceeded upon the same 
principle. The spirit of our patent laws is on 
the same principle; it must be for some 
"useful" invention; and in England the doc- 
trine has been applied in practice to publica- 
tions not deemed of a meritorious character, 
the piracy of which will not be interfer- 
ed with by injunction. The cases of Wal- 
cot v. Walker, 7 Yes. 1, and Southey v. Sher- 



wood, 2 Mer. 438, illustrate the course of 
courts of equity; and the case of Pidding v. 
How, 8 Sim. 477, is conclusive that in this 
stage of the cause such a court will not in- 
terfere, any more than it will in any doubt- 
ful case. 3 Paige, 214. In addition to the 
cases referred to by the complainants, Eden, 
Inj. 70; Drew. Inj. 235; Canham v. Jones, 
2 Ves. & B, 218; Daniell, Ch. Pr. 1869, 1870 
(Boston Ed. 1S46), and 3 Doug. 293, were 
cited; as also Snowden v. Noah, Hopk. Ch. 
347. Besides, another ground of uncertain- 
ty in this case arises from the act of as- 
sembly of March 3, 1847 (Pamph. Laws, 
198), in relation to "false stamps and labels." 
It is not clear that the answers to some of 
the interrogatories of this bill might not in- 
volve the defendant in a prosecution under 
that act; and the same ground upon which 
he could demur to any matter of that kind, 
will be his protection from an injunction 
till answer, if the court have any doubt, 
whether he is bound to answer at all, deriv- 
ed from the bill itself. 

KANE, District Judge. I have considered 
the application for an interlocutory injunc- 
tion in this case, and have come to the con- 
clusion that it must be refused. The bill 
sets forth in substance, that the complainant 
is the manufacturer of a secret medicine, 
which he calls "Dr. Wistar's Balsam of Wild 
Cherry," and that he sells it in bottles of a 
peculiar form, enclosed in wrappers, which 
bear certain devices and directions. On one 
of these wrappers, which is made part of 
the bill, the balsam is described as "a valu- 
able family medicine for consumption of 
the lungs, coughs, colds, asthmas, bron- 
chitis, croup, whooping-cough, difficulty of 
breathing, pains in the side or breast, liver 
complaints, &c.;" to which another paper, 
also among the exhibits, adds "influenza, 
hoarseness, pains or soreness of the chest, 
&c." The bill then charges, that the de- 
fendant has fabricated a different medicine, 
and is selling it in bottles of the same form, 
bearing almost the same title, and enclosed 
in wrappers, which proclaim in the same 
words exactly the same virtues for the spuri- 
ous, as are asserted by the complainant for 
the genuine, balsam. The defendant has not 
answered, nor filed any responsive affidavit. 
I should most anxiously avoid every appear- 
ance of discourtesy towards parties who have 
been so honorably represented before me; 
but speaking from the record, this is plainly 
a contest, real or simulated,— and whether it 
be the one or the other, neither the highly 
respectable counsel*" nor the court can know, 
—between the vendors of a quack medicine, 
the elements and action of which are not 
disclosed in evidence. For aught that ap* 
pears, it may be innocent enough; but 
though "valuable," as it is sworn to be, to 
the party who compounds and sells it, it is 
readily conceivable that to him who buys 
and takes it, it may be far otherwise. It is 
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not the office of chancery to intervene, by 
Its summary process, in controversies lite 
this; "non nostrum tantas componere," look- 
ing at the incongruous group of diseases, for 
which the balsam prescribes itself to public 
credulity, I must apply the principle of the 
vice chancellor's decision in Pidding v. How, 
8 Sim. 477, that a complainant, whose busi- 
ness is imposition, cannot invoke the aid of 
equity against a piracy of his trade mark. 
The only remedy in such a case is at law. 
Motion dismissed. 



Case No. 4,997. 

In re FOWLER et al. 

[8 Ben. 421.] i 

District Court, S. D. New York. May, 1876. 

Occupation of Real Estate by Assignee in 
Bankuuptct — Rent. 

Bankrupts, at the time of their bankruptcy, 
were in the occupation of premises, on which 
were an engine and some rice-cleaning ma- 
chinery. After the adjudication of bankruptcy, 
which was on December 23d, 1874, the assignee 
took possession of this property, which remained 
on the premises till November following, when 
it was sold by the assignee. The landlord then 
petitioned to be allowed for the use and occupa- 
tion of the premises, and, on a reference to 
the- register, he gave evidence to show that the 
fair rental value of the premises was $600 a 
year, and claimed compensation at that rate. 
The assignee gave evidence that the value of 
the premises, as a store house for the property, 
was $200. The register reported in favor of 
the payment of that sum by the assignee to the 
landlord, for the use and occupation of the 
premises: Held, that the estate in bankruptcy 
should make compensation for the use and occu- 
pation of the premises, to the extent that the 
estate had been benefited thereby, and that the 
report of the register should be confirmed. 

This case came before the court on a pe- 
tition by Moses S. Beach, owner of premises 
in Furman street, Brooklyn, to be paid for 
the use and occupation of those premises 
from the date of the adjudication, Decem- 
ber 23d, 1874, to the following November* 
The matter being referred to the register, it 
appeared, by the evidence adduced before 
him, that, at the time of the adjudication, the 
premises were in the occupation of the bank- 
rupts [Charles *R. and Edward Fowler], in 
their business of dealing in rice, for cleaning 
rice, they having therein a large amount of 
machinery, and a s'team engine which they 
used in their business; and that the assignee, 
on his, appointment, took possession of the 
property, which remained in the premises till 
it was sold by the assignee in November, 
1S75, for $1,000. The landlord gave evidence 
to show that the rental value of the premises 
was $600 a year, and claimed to be paid at 
that rate. The assignee gave evidence that 
the value of the premises, as a store house 
for the machinery, was $200. The register 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



reported in .favor of the payment of $200 to 
the petitioner, and gave the following opin- 
ion: "The undersigned considers that the 
estate in bankruptcy of a bankrupt is not 
chargeable for the use and occupation of a 
store or other premises, unless the purposes 
of the estate require the use and occupation 
of such premises, and then that the compen- 
sation for such use and occupation is to be 
measured by their benefit* and value to the 
estate. Where rent is in arrear, the landlord 
has it in his power, at any time, to put an 
end to the occupation of the premises by the 
bankrupt or by the marshal or assignee or 
other officer of the court If he is dissatis- 
fied with the prospect of an award of com- 
pensation for the use of his premises for 
the purposes of the estate in bankruptcy, he 
may generally have his remedy \>y summary 
proceedings, under the statute. At any rate, 
unless under an order of the court after the 
filing of the petition by or against the bank- 
rupt, there cannot be a contract, express or 
implied, to bind the estate of the bankrupt 
to pay rent, because the parties who are to 
pay rent, the creditors or others interested 
in the estate of the bankrupt, are not parties 
to the contract The assignee in bankruptcy 
is not the agent of those parties to enter into 
any contract The property of the estate of 
the bankrupts in the building for the use 
and occupation of which the claim against 
the estate of the bankrupts is made in the 
present case, produced, on the sale by the 
assignee, the sum of about one thousand dol- 
lars. The landlord asks from the estate of 
the bankrupts, for the use and occupation of 
his premises for the storage of this property, 
the sum of five hundred dollars. It is plain 
that it would be a reproach upon the admin- 
istration of the law to allow fifty per cent 
of the value of the property of the bankrupts 
merely for taking care of it If, by leaving 
property of the estate of the bankrupt on the 
premises, or by advertising the lease for sale, 
the assignee incurs a liability for rent, it is 
a personal liability, and, if there is a lease, 
the liability of the bankrupts, upon the cove- 
nants of the lease, for rent accruing after 
the filing of the petition, will not, it is be- 
lieved, be discharged by his discharge in the 
proceedings in bankruptcy. It is right, how- 
ever, that the estate in bankruptcy of the 
bankrupts should, to the extent that the es- 
tate has been benefitted by the use and occu-» 
pation of the premises, make compensation 
for such use and occupation. Upon the evi- 
dence on this reference, the reasonable 
amount of such compensation, is, in the judg- 
ment of the undersigned, the sum of two 
hundred dollars. The undersigned has ac- 
cordingly reported that sum as an allowance 
for such compensation." 

BLATOHFORD, District Judge. I concur 
in the foregoing opinion of the register. 
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Case No. 4,998. 

In re FOWLER. 

[1 Lowell, 161; i 1 N. B. R. 680.] 

District Court, D. Massachusetts. June, 1867. 

Act op Bankruptcy — Voluntary Petition— Con- 
cealment of Assets — Right of Creditors 
to Resist Adjudication. 

1. A debtor over whom the court has juris- 
diction commits an act of bankruptcy when he 
files his voluntary petition for adjudication, and 
a single creditor cannot resist the adjudication 
by plea and proof that the debtor is really able 
to pay all his debts. 

2. If the debtor has property concealed, the 
assignee is the proper person to recover it for 
the benefit of the general creditors. 

3. Such a concealment would be itself an act 
of bankruptcy, and is no ground for refusing 
to adjudge the debtor a bankrupt on his own 
petition. 

4. The cases in which creditors may resist an 
adjudication ,are where there is some defect in 
the proceedings, or the court has no jurisdic- 
tion. 

5. A petition by one partner against another 
is quasi in invitum, and the objecting partner 
may show that the firm is not insolvent; though 
in such a case, if creditors intervened, perhaps 
the court might require security to be given 
for the payment of the joint debts before dis- 
missing the petition. 

In bankruptcy. James L. Fowler filed bis 
voluntary petition early in June, being the 
thirteenth -case begun under the act, and be- 
fore adjudication one of bis creditors filed 
written objections to the petition,* setting out 
that Fowler was not unable to pay all his 
debts, and that his only object was to delay 
him in the collection of certain executions 
which he held against Fowler. The question 
whether these objections if well sustained 
in fact were sufficient in law to prevent an 
adjudication, was heard by the court 

R. M. Morse, Jr., for creditor. The district 
court has full equity powers under the stat- 
ute, analogous to those which the supreme 
judicial court of Massachusetts exercised 
under the insolvent law. It will stay pro- 
ceedings that are improperly brought, as that 
court has often done. Thompson v. Thomp- 
son, 4 Cush. 127. That the allegations of the 
petition may be contested, see Holbrook v. 
Jackson, 7 Cush. 136, remarks of Shaw, C. J. 

A. Wellington, for bankrupt 

LOWELL, District Judge. The district 
court has power to hear and decide all con- 
tested questions, and to stay proceedings im- 
providently begun. The eleventh section of 
the statute [Act 1867 (14 Stat. 521)] seems 
to -contemplate that voluntary, petitions may 
sometimes be contested, for it provides that 
the register may make adjudication if there 
be no opposing party. But it is not the 
intent of the act that the court should in- 
quire whether the petitioner is insolvent or 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



not When a debtor swears that he is un- 
able to pay his debts in full, and files the 
requisite petition and schedules, he has com* 
mitted an act of bankruptcy, and any credit- 
or may then carry on the proceedings if the 
debtor shall fail to do so. His act is for the 
benefit of all persons interested, and cannot 
be retracted on the application of only one of 
them, with or without the debtor's consent 
No notice is required to creditors before ad- 
judication, and the judge or register is only 
to inquire whether the debtor owes three hun- 
dred dollars. Section 11. That he is unable 
to pay his debts in full and is willing to sur- 
render all his property is conclusively proved 
by his petition, so far as a decree of bank- 
ruptcy is concerned. He may be, in fact, 
fraudulent, and able and unwilling to pay his 
debts; but the law takes him at his w T ord, 
and makes effectual provision, not only by 
civil but even by criminal process to effectu- 
ate his alleged intent of giving up all his 
property. If I should undertake, on a pre- 
liminary hearing, to decide that the petition- 
er has ample means to pay his debts, but 
is unwilling to discover them, and should 
dismiss the case on that ground, I should be 
usurping the province of the assignee, and 
should surrender the very powers and 
remedies which the bankrupt law provides 
for that exigency; besides giving the single 
creditor, who objects in order to save some 
attachment or security, an advantage which 
the law intends to avoid. The only ques- 
tions open upon a voluntary petition are 
those which go to the jurisdiction, such as 
residence, and a sum total of provable debts 
of three hundred dollars. It is these which 
section 11 refers to as being possibly con- 
tested. So where one copartner petitions 
and another copartner resists, the latter has 
an interest to retain his own property, and 
may show that the firm is not insolvent 
A creditor has no such interest in his debt- 
or's property as a partner has in that of his 
firm. His rights, except where they tend to 
give him a preference over the general body 
of creditors, are fully secured in bankruptcy. 
And even in case of a partnership, the court 
might perhaps have power to order security 
to be given for the payment of the joint 
debts before dismissing the petition. 

If this creditor were the only one, and the 
petition were intended merely to vex and 
hinder him, or if all the creditors joined in a 
protest, and were ready to discharge the 
debtor, there might be some ground to stay 
the proceedings; but to do it at the instance 
of one out of several, on the ground that the 
debtor has undisclosed assets, would be con- 
trary to the whole spirit of the act There 
is no such effectual mode of obliging a 
fraudulent debtor to do justice to all his 
creditors, as to proceed against him in bank- 
ruptcy, and the law does not intend that he 
should do justice to less than all. The only 
objection made to this adjudication is one 
which, if true, would be a sufficient reason 
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for adjudging the debtor a bankrupt, namely, 
that he has property concealed which ought 
to he used in" payment of his debts. Such 
a fact is evidence of insolvency as well as 
bankruptcy, and if other evidence than the 
debtor's petition were admissible, would 
tend to confirm rather than to disprove the 
allegations of the petition. Adjudication 
ordered, 

[NOTE. See In re Fowler, Case No. 4,999.] 



Case 3STo. 4,999c 

In re FOWLER. 

[2 Lowell, 122.] i 

District Court, D. Massachusetts. May, 1872. 

Bankruptcy — Right of Creditors ix the Mat- 
ter of Discharge— Fraud— "When Dis- 
charge may be Annulled. * 

1. Any creditor who has a provable debt 
against a bankrupt may apply to the court, 
after a year, and perhaps earlier, to require 
the bankrupt to have the question of his dis- 
charge determined. 

2. If a bankrupt has applied for his dis- 
charge, and given due notice, &c, but has neg- 
lected to procure an order granting the dis- 
charge, it is not usually permitted to a creditor, 
who neglected to file objections in due time, to 
come in and file charges in .opposition. The 
rights of all parties have already been fixed, 
and the mere neglect to take out an order 
ought not to prejudice the bankrupt. 

3. If, in such a case, a creditor discovers 
frauds, he may require the bankrupt to .take 
his discharge, if he chooses to do so, and the 
creditor will then have his remedy by applying 
to annul it 

4. The two years within which a creditor may 
have discharge set aside begins when the debtor 
actually takes his discharge; but the previous 
knowledge which is to bar the creditor's right 
to annul, must be knowledge which he could 
have availed of, that is, such as he had before 
the return-day of the order, to show cause why 
the discharge should not be granted. 

In bankruptcy. This bankrupt [James L. 
Fowler] applied for his discharge in May, 
1868, which was within one year after the 
proceedings were begun; and on the retum- 
day in the following month a creditor filed 
specifications of objection; and nothing 
more appeared of record until March, 1872, 
when a different creditor applied for an or- 
der on the bankrupt to show cause why 
he should not bring the proceedings to a 
close, and for permission to oppose the dis- 
charge, on the ground that the first object- 
ing creditor had been settled with, in order 
to avoid his opposition. This applicant had 
not proved his debt, and had not opposed 
the discharge, and said he had discovered the 
facts only a few months before he made his 
application. 

A. Wellington, fbr bankrupt 
F. Woodside, for creditor. 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



LOWELL, District Judge. It appears that 
the plaintiff, so to call him, has a provable 
debt, for which an action is pending in a 
state court Under section 26 of the bank- 
rupt act [of 1867 (14 Stat 529)], which re- 
quires all such suits to await the determina- 
tion of the question of discharge, provided 
there be no unreasonable delay on the part 
of the bankrupt in endeavoring to obtain it, 
it is my practice to permit any creditor, 
whether he has proved his debt or not, to 
apply for such an order as was granted in 
this case, to show cause why he should not 
receive his discharge, or be refused it If 
this were not allowed, every state court, 
where any suit was pending against the 
bankrupt, would be obliged to inquire wheth- 
er any delays that might have occurred in 
this court were due to the bankrupt's fault; 
an issue which might often be not only very 
embarrassing to the state court, but might 
lead to misunderstandings and counter or- 
ders in the different jurisdictions. When, 
therefore, any creditor demands it, after the 
lapse of the year allowed by statute, and 
perhaps in some cases before that time, I 
proceed to require the bankrupt to bring for- 
ward the case, or be refused his discharge. 

I am not prepared to grant the second part 
of the application, and hear objections from 
a creditor who has neglected for so many 
years to take any steps in the cause. Sup- 
posing it to be true that the bankrupt has 
dealt unlawfully with the original objecting 
creditor, and has influenced his action by a 
pecuniary consideration, contrary to section 
29, yet this is alleged to have been* done long 
ago, and the present applicant, when he dis- 
covered the fact, did so with no view to the 
proceedings here. He was merely looking up" 
the evidence here, in order to see what his 
rights were at common law. It seems to be 
in violation of sound practice to let him in 
to oppose the discharge at this time. All 
that a creditor in that situation can do is 
to speed the cause on the record as it stands. 
I have known the argument to be ad- 
vanced that a creditor should be heard 
against the discharge, at any time before it 
is actually taken out; because, if he dis- 
covers any fraud before that time, he cannot 
obtain a rescission of the discharge under 
section 34. But my opinion is that section 34 
must be construed to mean, that if within 
two years after the actual date of the dis- 
charge, or of the order for it, a creditor 
applies to annul it, and proves a fraud such 
as is referred to in that section, and proves 
that he did not know of the fraud on the 
return-day of the order to show cause, on 
the bankrupt's application for his discharge, 
he is entitled to have it set aside. My reason 
is, that the return-day is the last day on 
which a creditor has a right to appear. It 
cannot be that he is to be barred of his 
petition to annul, by a knowledge which 
was too late to be of any use to him, nor 
that he is bound to apply to the court for 
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an enlargement of time, in every case In 
which the discharge happens not to have 
been issued or granted as soon as the bank- 
rupt was entitled to have it. By intendment 
of law, the rights of the debtor and his cred- 
itors are ascertained on the return-day. But 
the debtor cannot defeat the operation of the 
thirty-fourth section by neglecting for two 
years to procure an order of discharge. It 
follows, as a reasonable construction of the 
whole section, according to its true intent, 
that different points of time must be consid- 
ered as referred to by the two phrases, in 
themselves very much alike, concerning the 
time for applying to annul, and the time 
after which the creditor must have acquired 
his knowledge, else the discovery of a fraud 
during the interval, long or short, after the 
bankrupt's right to his discharge is fixed, and 
before it is actually granted, will be a 
casus omissus. The protection which the 
court has, in this precise case now before 
me, is that the bankrupt must make oath 
that he has not influenced any creditor. 

Discharge to be granted, if the bankrupt 
files the usual certificate and oath within 
fourteen days; without prejudice to the 
right of this creditor to apply under section 
34. 

[NOTE. See In re Fowler, Case No. 4,998.] 
FOWLER, In re. See Case No, 10,527, 



Case No. 4,999a. 

FOWLER v. BYRD. 

[Hempst. 213.] * 

Superior Court, Territory of Arkansas. Feb., 
1833. 

Pleading— Lis Pendens— Burden of Proof— 
Record Evidence. 

1. Lis pendens in chancery is created by fil- 
ing a bill and actual service of subpoena. 

2. At law, suing out a writ constitutes the 
pendency of a suit, without service of the 
same. 

3. A plea of another action pending is an af- 
firmative plea, and casts the onus probandi 
on the party pleading it, and the proof to sus- 
tain it must be record evidence. 

4. When the defendant has shown the is- 
suing of a writ for the same cause of action, 
he has proved, prima facie, the pendency of a 
suit; and it then devolves on the plaintiff to 
show, by record evidence, the disposition of it, 
parol evidence being inadmissible*. 

5. It would be competent to dismiss the 
previous writ at the time, by leave of the court, 
or have an order of dismissal nunc pro tunc 
entered of record, and thus destroy the effect 
of the plea in abatement; but the omission 
cannot be supplied by parol testimony. 

Appeal from Pulaski circuit court* 
Before CROSS and CLAYTON, JJ. 

^CLAYTON, J. This was an action of debt, 
brought by Richard C. Byrd against Absa- 

i [Reported by Samuel H. Hempstead, Esq.] 



lorn Fowler, in the circuit court of Pulaski 
county, in which the defence set up was a 
plea of the pending of a former suit for the 
same cause of action. The circuit court per- 
mitted the clerk to prove ^y parol that the 
writ in the former suit had been dismissed, 
overruled the plea, and gave judgment for 
the plaintiff; from which judgment an ap- 
peal was taken to this court In chancery 
it is settled, that a lis pendens is created by 
filing a bill and actual service of the snb- 
poena. 2 Madd. 256; 1 Johns. Ch. H66. 

At law, suing out a writ constitutes the 
pendency of jel suit, without any further step, 
and neither service of process, nor any other 
proceeding, is required to form the ground 
of a plea of another action pending for the 
same cause. 1 Bac. Abr. 23; 5 Coke, 4$, CI. 
The plea of another action pending is an af- 
firmative plea, and casts the onus probandi 
upon the defendant pleading it, and the 
proof to sustain it must be record evidence. 
1 Saund. PI. & Ev. 19. A record is a me- 
morial of a proceeding or act of a court of 
record, entered in a roll for the preservation 
of it. 7 Com. Dig. tit "Record," A. When, 
in this case, the defendant in the court below 
showed the issuing of a writ for the same 
cause of action, he proved, prima facie, at 
least, the pendency of a suit; and it then 
devolved on the plaintiff to prove, by com- 
petent testimony, that the suit had been dis- 
posed of, and was no longer pending. The 
parol evidence introduced for the purpose 
was' not, in our opinion, legal. Brush v. 
Taggart, 7 Johns. 20; Hasbrouck v. Baker, 
10 Johns. 248; Jenner v. Joliffe, 6 Johns. 9. 
Had he moved for leave to enter at -that 
time a dismission of the first writ, or an or- 
der directing the clerk to make out upon the 
record a statement of the facts and dismis- 
sion,- as they had actually occurred, nunc pro 
tunc, we think npon that state of the case 
the plaintiff would have been entitled to suc- 
ceed. But the failure to do so, and the at- 
tempt to supply the omission by parol testi- 
mony, constitutes such an error as to warrant 
the reversal of the judgment 

It is probable that even now, the plaintiff, 
by entering of record a dismissal of The first 
suit in the circuit court, will be entitled to 
have judgment in that court Judgment re- 
versed. 



Case No. 5,000* 

FOWLER v. DILLON et aL 

[1 Hughes, 232; i 12 N. B. R. (1S75) 303.] 

District Court, E. D. Virginia, 

Bankruptcy — Jurisdiction of District Codrt 

in EQUiTr— Judgments at Laty — 

War— Interest. 

1. The United States district court, as a 
court of equity, having cognizance of all cases 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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and controversies between a bankrupt and bis 
creditors, has the same power to restrain cred- 
itors in judgments at law against a bankrupt 
that a state court of equity would have over 
■such creditors if the debtor were not a bank- 
rupt. 
[Cited in Hudson v. Schwab, Case No. 6,- 
835.] 

2. The power to reduce the amount of judg- 
ments at law rendered on Confederate ^ con- 
tracts, to the equivalent in legal money, is an 
equitable power belonging to state courts of eq- 
uity, and may be exercised in cases where 
bankrupts are parties defendant, by the United 
States district courts, sitting as courts of eq- 
uity. 

3. War interest being inequitable under the 
laws of Virginia, the United States district 
court, as a court of equity, may require the 
judgment creditors of a bankrupt to abate 
such interest when embraced in judgments ren- 
dered by default, before 1873. 

[Cited inHarmanson v.Wilson, Case No. 6,074.] 

[Suit by John S. Fowler, assignee, against 
John J. Billon and others.] 

At the June term of the county court of 
Loudon, 1871, judgments by default were ob- 
tained, one of them by the administrators 
of Anne Dillon, deceased, against William 
N. Hough, for two thousand sis: hundred and 
fifty dollars, with interest and costs; another 
of them against W. N. Hough and two other 
defendants jointly in favor of John J. Dillon, 
for one thousand nine hundred dollars, with 
interests and costs; and another by John J. 
Dillon against W. N. Hough and two other 
defendants, for four hundred and fifty dol- 
lars, with interest, and costs. At the Octo- 
ber term, 1868, of the circuit court of Lou- 
don, a judgment was obtained by the repre- 
sentative of Joshua Reed, deceased, against 
William N. Hough, for eighty-three dollars 
and forty-four cents, with interest and costs; 
and at the June term. 1871, of the county 
court of Loudon, an ofilce judgment was ob- 
tained by the representative of Joshua Reed, 
deceased, against William N. Hough, for the 
sum of two thousand dollars, with interest 
and costs, subject to large credits for pay- 
ments made November 28th, 1870, and De- 
cember 21st, 1870. Upon these latter judg- 
ments execution went out, and were returned, 
or levied, so as to bind the personal property 
of William N. Hough; and the judgments 
were docketed as liens upon his real estate. 
Except the one specified, no part of these 
judgments has been paid. On the 15th day 
of March, 1873, the said William N. Hough 
was adjudicated a bankrupt in this court 
All the debts on which the judgments named 
were taken were Confederate debts, made 
during the Civil War, and the consideration 
of them Confederate money or bank bills 
of banks of the Confederacy. The amounts 
of the debts for which the judgments were 
taken were never scaled down to their value 
in genuine money; but the judgments were 
taken for their full face value. All the judg- 
ments, except probably that of October, 1868, 
were by default, and embraced interest for 
the period of the Civil War. The act of as- 



sembly relieving against war interest was 
not passed until April 2d, 1873. 

HUGHES, District Judge. The question is, 
can this court require the creditors in these % 
judgments to scale these debts? The courts 
of Virginia, as courts of equity, have fre- 
quently interfered when their powers were 
invoked to rectify the amounts for which 
judgments at law have been taken expressed 
in Confederate money. And besides this pre- 
scriptive equitable power to correct mistakes 
in judgments, and prevent the enforcing of 
unconscionable claims, exercised by these 
courts as courts of chancery, the legislature 
has conferred statutory powers upon the 
courts in this class of cases. Recognizing the 
equity of thus scaling debts contracted in 
an inflated and depreciated currency, and 
in order to secure uniformity of procedure, 
the general assembly of Virginia, in Acts 
of Assembly for 1872-73, p. 219 (Code 1873, 
p. 9S2), passed laws allowing proof of the 
real consideration of Confederate contracts 
to be made; directing Confederate debts to 
be scaled by a fixed schedule of values; giv- 
ing remedies in the courts against judgments 
for Confederate debts obtained after the war 
by default, and obtained during the war for 
Confederate amounts; and giving the courts 
power, upon evidence, *to scale the said 
debts and judgments" as of such date as may 
to the court seem right "in the particular 
case." 

The courts of the state, as courts of chan- 
cery, have not considered that in exercising 
this power to adjust the amounts due upon 
money contracts according to principles of 
equity and good conscience, they were vio- 
lating or impairing contracts; but have 
thought, rather, that they were executing 
them according to the real intention of par- 
ties. And the general assembly of Virginia 
has not, in endeavoring to fix a schedule for 
the graduation of contracts, thought for a 
moment that it was abrogating or impairing 
contracts; but rather that it was providing 
a legal basis for the private settlement of 
Confederate contracts, and thus preventing 
the necessity of carrying every such contract 
into the courts. 

I do not, therefore, concur in the proposi- 
tion of counsel for the judgment creditors 
of Hough, that judgments by default for 
the full amount of money called for by Con- 
federate contracts are vested rights, beyond 
the reach of an act of assembly or a court 
of equity. The power of the court of chan- 
cery over judgments at law has not been dis- 
puted since the reign of James L, and ex- 
tends to the proceeding at law in every stage. 
Story, Eq. Jur. § S86; Kerr, Inj. pp. 21-27; 
and Spence's Eq. Jur. p. 674. In repeated 
cases in Virginia have the state courts, as 
courts of equity, interfered to rectify the 
amounts recovered by judgment on Confed- 
erate contracts, by scaling them to their 
equitable value. And the general assembly 
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of Virginia has, in chapter 43, § 10, of the 
Code, recognized this power in courts of 
equity, and forbidden its abridgment, by pro- 
viding that nothing in the act making pro- 
vision for the correction of judgments and 
* adjustment of accounts due upon Confederate 
contracts "shall be construed to take away 
or impair the ordinary jurisdiction of courts 
of equity." It has, moreover, given a rem- 
edy by summary motion in courts of law 
to any defendant aggrieved by judgment on 
default for Confederate money, rendered 
since March 3d, 1866. Certainly, if such 
judgments may be opened by summary mo- 
tion on notice to the creditor, there can be no 
successful denial of the power of a court 
of equity, clothed with a prescriptive juris- 
diction over contracts and judgments, which 
has existed for nearly three centuries, to cor- 
rect judgments of the class under considera- 
tion, by enjoining creditors from enforcing 
them. 

If, therefore, this were a court of the state 
sitting in chancery, upon a general creditors* 
bill, brought for the marshalling and distri- 
bution of the effects of an insolvent debtor, 
there would be no doubt not only of its power 
to look into the consideration of the con- 
tracts on which the judgments against 
Hough were obtained, for the purpose of 
rectifying them, but it would be its duty to 
do so, and to reduce the amounts to their 
proper value for the benefit of the creditors 
of the estate. 

The proceeding in bankruptcy is nothing 
more nor less in its nature and objects than a 
general creditors' bill; and the bankruptcy 
court is in effect a court of chancery, estab- 
lished for the specific purpose of administer- 
ing a bankrupt's estate under a proceeding 
which is in effect a general creditors' bill. 
As such, it has precisely the same powers in 
equity over judgments of state courts affect- 
ing the bankrupt's estate, which a state court 
of equity would have under a general credit- 
ors' bill, if the debtor were not a bankrupt 
It is true that the bankrupt act [of 1867 (14 
Stat. 517)] forbids the summary proceedings 
in bankruptcy to be used where third persons, 
other than the bankrupt and his creditors, are 
to be affected, and requires, in such cases, 
that the proceedings taken in the district 
court shall be plenary proceedings, in the 
form of a suit in equity. This requirement 
has been enforced in the present case; and 
the question is, has this court power to look 
into the consideration on which the debts of 
Hough, the bankrupt, were founded, which 
are the subject of the judgments that have 
been described? 

As a court of equity, clothed with power 
and jurisdiction over "all cases and contro- 
versies between the bankrupt and his credit- 
ors, for the collection of assets, and the as- 
certainment and liquidation of liens thereon, 
and for the marshalling and disposition of 
the different funds and assets, so as to se- 
cure the rights of all parties, and to effect 



a due distribution of the assets among all the 
creditors," this court has not only the same 
power as a state court of equity to restrain 
the enforcement of a judgment at law re* 
covered against a bankrupt for an improper 
amount, but it is its peculiar duty and prov- 
ince to do so. As the state courts of equity 
do not hesitate, when invoked, to restrain the 
enforcement of judgments for the full amount 
of confederate contracts, it cannot be deemed 
an unusual or unauthorized stretch of power 
in a bankruptcy court sitting in chancery to 
do the same thing. 

I have already stated the reasons which in- 
duce me to reject the idea that judgments of 
the class under consideration confer vested 
rights, and cannot be disturbed, except by 
violating the constitutional inhibition against 
impairing the obligation of contracts. Con- 
gress is not subject to this inhibition, and 
the courts of the United States may proceed 
in the discharge of the functions with which 
they are clothed by congress without violat- 
ing it. But in this case no such objection 
can hold good. To correct a judgment at 
law so as to conform the amount recovered 
by it to the real intention of the parties, and 
render it consistent with justice and equity, 
is not to impair the obligation of contracts, 
but the reverse. 

There is but one other question left for 
consideration; and that is whether, after 
judgment by default, the judgment creditor 
may be made to abate the interest which ac- 
crued on his debt during the period of the 
late civil war. I think the principle is set- 
tled in Virginia, that interest during a period 
of war is not recoverable except by the ex- 
press allowance of the court or a jury. Judge 
Joynes, president of the distinct court of ap- 
peals at Petersburg, said in the case of Tuck- 
er v. Watson, 6 Am. Law Reg., (N. S.) 220, 
upon a review of the authorities on the sub- 
ject: "After such an array of judicial opin- 
ion and authority, including at least one ex- 
press decision of the court of appeals of Vir- 
ginia, we do not feel disposed, if we were at 
liberty, to examine the question as an original 
one, and do not think it necessary to explain 
the various grounds on which the decisions 

referred to have been placed We are 

of opinion that interest during the war is not 
recoverable." 

The laws of Virginia have, from the earliest 
history of the commonwealth, left the ques- 
tion of interest, in every contract, to the dis- 
cretion of the jury. The language of Code 
1849, p. 673, is: "The jury, in any action on 
contract, may allow interest on the principal 
sum due, or any part thereof, and fix the pe- 
riod at which such interest shall commence." 
The language is repeated in Code 1S73, p. 
1120, § 14; as taken from the act of assembly 
of 1872-3 (chapter 353), passed April 2, 1873. 
This act gives the same power over interest 
as to all future contracts. The same act, in 
another clause, gives power to the court or 
jury to allow or disallow interest arising dm*- 



[9 Fed. Cas. page- 619] 



(Case No. 5,001) FOWLER 



ing the period of the late civil war. The . 
same act, in another clause, provides that on 
any "judgment or decree heretofore rendered, 
which has not been paid, the defendant may, 
on motion, after ten days' notice to the plain- 
tiff, cause the same to be reviewed by the 
court in which it was rendered, and if it 
shall appear from the record that the judg- 
ment embraces (war) interest, it shall be law- 
ful for the court to cause said judgment to be 
abated to the extent of the interest so em- 
braced." These provisions of statute law, all 
taken together, conclusively show that in 
Virginia interest is deemed to be a subject not 
of natural, but of statutory right, to be al- 
lowed to a creditor only when and to the 
amount prescribed by statute or by the tri- 
bunal intrusted with power over the subject 
And the last clause above quoted is virtually 
an assertion by the legislature, that its pow- 
er is so complete that judgments for interest 
shall not confer a vested right, which shall 
transcend the power of the legislature or the 
courts and juries to reach it , 

The settled law of Virginia being not only 
generally that interest is subject to the dis- 
cretion of a jury, but specially, that interest 
during the period of war shall not be taken, 
except by allowance of court or jury after 
contest it follows that if a judgment has 
gone by default for* interest during the war 
at any time before the act of 1873, it is with- 
in the province of a court of equity to re- 
quire the creditor in such a judgment to abate 
the interest. The judgment does not confer 
a vested right and covers an inequitable 
claim, which it is against the policy of the 
law of Virginia to allow. 

I return, therefore, to the question whether 
this court as a court of equity, with jurisdic- 
tion and power over the creditors in the judg- 
ments under consideration, may compel those 
creditors to abate the war interest on their 
debts. If they had recovered those judg- 
ments after contest and after the passage of 
the act of assembly of 1872-73, c. 353, then 
the subject may have been res adjudicata, 
and the creditors might not have been inter- 
fered with. But, as laid down by Judge 
Marshall, in [Marine Ins. Co. v. Hodgson] 
7 Cranch [11 U. S.] 336: "Any fact which 
clearly proves it against conscience to exe- 
cute a judgment, and of which the party en- 
joined could not have availed himself at the 
trial at law will authorize a court of equi- 
ty to interfere by injunction to restrain the 
adverse party from availing himself of such 
adverse judgment" 

Not doubting, therefore, the power of this 
court over the creditors in these judgments, 
and seeing that the laws of the state declare 
that the collection of war interest is inequi- 
table, and that the law authorizing the disal- 
lowance had not been passed at the time 
that these judgments were rendered, I am 
of opinion that this court ought to interfere to 
require an abatement of the war interest on 
these judgments; and that it ought not to put 



the bankrupt or the assignee to the needless 
task of applying to the courts of law which 
rendered these judgments for an abatement 
of this war interest . 

NOTE. The decree in this cause was af- 
firmed on appeal by the circuit court [Case 
unreported.] 



FOWLER (FERRAND v.). See Case No. 4,- 
678. 



Case Wo. 5,001. 

FOWLER v. HECKER. 

[4 Blatchf. 425.] i* 

Circuit Court, S. D. New York. April 12, 
1860. 

Evidence— Following State Statutes— Attach- 
ment of Witness for Contempt. 

1. The state statutes which prescribe rules 
of evidence in civil cases, in trials at common 
law, are, by the 34th section of the judiciary 
act of 1789 (1 Stat 92), made rules of decision 
in trials at common law, in civil cases, in the 
courts of the United States. 

2. The provision extends so far as to make 
evidence competent which would be inadmissible 
under the rules of the common law, whether 
the state statute be or be not enacted subse- 
quently to the passage of the judiciary act 

3. Accordingly, a defendant made liable by 
the statute law of New York, to examination 
as a witness for the plaintiff, is liable to be 
attached for contempt in not obeying a sub- 
poena issued by this court and served on him, 
commanding him to attend and be examined 
on the trial of a civil suit at common law, 
pending in this court. 

This was an action at common law, on trial 
before a referee appointed between the par- 
ties. A subpoena, issued under the seal of 
the court on behalf of the plaintiff [John 
Fowler], directed to the defendant [John 
Heeker], commanding him to appear before 
the referee, as a witness for the plaintiff, at 
a time therein designated, and also requir- 
ing him to produce in evidence certain books 
of account, was duly served on the defend- 
ant by the marshal, who made a return to 
that effect The defendant refused to obey 
the subpoena. The plaintiff now, on affida- 
vit and notice, moved for an attachment 
against the defendant, for contempt of court, 
in not obeying the subpoena The defend- 
ant opposed the motion, on the ground that 
he was the party defendant to the record in 
the cause, and, as such, not liable by the 
statute laws of the United States, or the 
usages and practice of its courts, or the 
principles of the common law, to be called 
as a witness in the cause. 

Horace Andrews, for plaintiff. 

Robert B. Campbell, for defendant 

BETTS, District Judge. In McNiel v. Hol- 
brook, 12 Pet [37 U. S.] 84, S9, the supreme 
court determined that the 34th section of the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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judiciary act of 1789 (1 Stat 92), embraces 
within its provisions those statutes of the 
several states which prescribe rules of evi- 
dence in civil cases, in trials at common law. 
The same principle is confirmed in Sims v. 
Hundley, 6 How. [47 U. S.] 1, 6. This doc- 
trine is now followed in this circuit, in com- 
mon law cases, in all instances where the 
statutes of the state render evidence com- 
petent which would be inadmissible under 
the rules of the common law, whether the state 
statute be or be not enacted subsequently to 
the passage of the judiciary act. The 390th 
section of the Code of Procedure of the State 
of New York provides, that "a party to an 
action may be examined as a witness, at the 
instance of an adverse party, or of any one 
of several adverse parties, and, for that pur- 
pose, may be compelled in the same manner, 
and subject to the same rules of examina- 
tion, as any other witness, to testify either 
at the trial, or conditionally, or upon com- 
mission." Supposing the reference in the 
present case to have been legally instituted, 
the defendant was bound to obey the sub- 
poena, and the cause he offers in excuse is 
no protection to him against the mandate. 
An order against the defendant for contempt 
of court may, accordingly, be entered and en- 
forced ^gainst him, unless, at the adjourned 
day appointed for the hearing before the ref- 
eree, he appears and submits himself to ex- 
amination as a witness. 

[NOTE. On the report of the referee to 
whom the cause had been referred by consent 
of the parties, judgment was rendered for the 
defendant, whereupon he brought error, and 
the cause was heard by the supreme court on 
motion of defendant in error to dismiss, which 
motion was overruled. Hecker v. Fowler, 1 
Black (66 XT. S.) 95. At the December term, 
1864, the cause was again heard by the su- 
preme court, and the judgment of the circuit 
court duly affirmed, Mr. Justice Clifford deliv- 
ering the opinion; but the questions determined 
in the principal case did not arise, as the case 
was presented to the supreme court Id., 2 
Wall. (69 U. S.l 123.] 



Case No. 5,002. 

FOWLER v. MacDONALD. 

[4 Cranch, 0. C. 297.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Bills and Notes— Promise to Pat Note op 
Thikd Person. 

A written promise, absolutely to pay the note 
of a third person, written at the foot of the 
note, is an original undertaking, and need not 
express the consideration. 

Assumpsit, on the following note of Wil- 
liam Duncan: 

"Washington, January 22d, 1831. Four 
days after date I promise to pay C. S. Pow- 
ler, fifty dollars, for value received, Wm. 
Duncan." 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



"I will pay the above at maturity. Jan. 
22d, 1831. S. MacDonald." 

Mr. Hall, for plaintiff, cited Story's Chitty, 
Bills, 122. 

Mr. Fendall, for defendant [Stephen Mac- 
Donald]. This is an agreement to pay the 
debt of another, and although it is in writ- 
ing, yet the consideration is not stated, 
AVain v. Warlters, 5 East, 11; Fell, Guar. 
318, 401; Lynn v. Lambe [unreported], and 
Egerton v. Mathews [6 East, 307, 2 J. P. 
Smith (Eng.) 389]; Saunders v. Wakefield, 4 
Barn. & Aid. 595; McComber v. Clarke [Case 
No. 8,711], in this court at December term, 
1826; Sloan v. Wilson, 4 Har. & J. 322. 

Mr. Hall, in reply, cited Fell, Guar. 45, 
note; Packard v. Richardson, 11 Mass. TJ2, 
contra; Fell, Guar. 4(5, note; Leonard v. 
Vredenburg, 8 Johns. 29; 2 Selw. N. P. 63. 

The case was submitted by the counsel. 

THE COURT nem. con. was of opinion 
that this was an original undertaking, and 
that the consideration need not be in writ- 
ing. Judgment for the plaintiff. 

FOWLER (MOORE v.). See Case No. 9,761. 

FOWLER (RATHBONE v.). See Case No. 
11,584. 

Case No. 5,003. 

FOWLER v. REDFIELD. 

Circuit Court, S. D. New York. Oct. 23, 1862. 

Customs Duties— Prospective Protests— Inter- 
est on Verdict. 

1. The allowance of interest from the time 
of the rendering of the verdict till the judg- 
ment was proper, -this court having adopted the 
practice of the state court. 

2. The prospective protests were sufficiently 
explicit and direct to come within the act of 
congress, as has already been decided in the 
supreme court and in this. 

[Cited in Hutton v. Schell, Case No. G.9G1; 

Davies v. Miller, 130 U. S. 287, 9 Sup. 

Ct. 561.] 
{See Choteau v. Redfield, Case No. 2,696; 

Wetter v. Schell, Id. 17,470.] 

[Before NELSON, Circuit Justice.] 

[NOTE. Nowhere reported; opinion not now 
accessible. The memorandum of the decision 
was secured from the record of the case.] 

FOWLER (TUCKER v.). See Case No. 14,- 
219. 

FOWLER (YORE v.). See Case No. 17,003. 

Case No. 5,004. 

FOWLER v. WARFIELD. 

[4 Cranch, C. C. 71.] i 

Circuit Court, District of Columbia. May- 
Term, 1830. 

Bills and Notes— Mailing Notice to Indorser 
— Post-Office Address. 
Notice to an indorser, if sent by mail, must 
be directed to the post-office of his place of 
residence. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Assumpsit by the indorsee against his im- 
mediate indorser of a draft by T. B. Pot- 
tinger on John E. Dorsey, at Baltimore, to 
the "order of Thomas Mustin, indorsed by 
him to the defendant [Peregrine Warfield], 
and by the defendant to the plaintiff 
[Charles S. Fowler] for §300, at sixty days 
from September 13th, 1828. The defend- 
ant's residence was notoriously at George- 
town, D. C, where there was a post-office, 
distant three miles from the post-office in 
Washington, D. C. The notary who pro- 
tested the draft at Baltimore, put into the 
post-office there, a notice directed to the de- 
fendant at Washington. The plaintiff 
proved by George Sweeny, who was then a 
clerk in the post-office at Washington, that 
it was customary, when a letter was direct- 
ed to that office for a known resident in 
Georgetown, to forward it to the post-office 
there; but it was uncertain whether it 
would be so forwarded by the mail on the 
same day on which it arrived, as it might 
not be noticed by any one who knew that 
the residence of the person to whom it was 
directed was in Georgetown. That he knew 
that the defendant resided in Georgetown, 
but had no recollection of sending such a 
letter. 

THE COURT (nem. con.), at the prayer of 
the defendant, instructed the jury, that this 
evidence of notice was not sufficient to 
charge the defendant in this action; upon 
the authority of the case of the Bank of U. 
S. v. Corcoran, 2 Pet [27 U. S.] 121. Non- 
pros. 



FOWLER (WARNER v.). See Case No. 17,- 
182. 

FOWLER (WASHINGTON v.). See Case 
No. 17,229. 

FOWLER (WITHROW v.). See Case No. 
17,919. 

FOWLER (WYMAN v.). See Case No. 18,- 
114. 



Case No. 5,005. 

FOWLKES v. FOWLKES. 

[21 Int. Rev. Rec. 358; 8 Chi. Leg. News, 41.] 

Circuit Court, W. D. "Virginia. 1875. 

Removal of Causes fok Prejudice ok Account 
of Color— Previous Condition, Etc. 

There is no law enabling a colored citizen 
when impeached by another citizen of the same 
state to remove his cause because of local in- 
fluence or prejudice. This right is only given 
him when sued by a citizen of another state. 

In equity. 

Tbomas S. Flournoy and Charles E. Dab- 
vey, for the removal. 

James M. Whittle and E. E. Bouldin, con- 
tra. 

RIVES, District Judge. Ex parte Peter 
Fowlkes and others, on a motion to remove 
from the circuit court of Pittsylvania, and 
docket in this court for trial, a cause pending 



in the former against the petitioners at the 
suit of the heirs of George Fowlkes, de- 
ceased. On the first day of this term the 
petitioners filed their application for re- 
moval, accompanied by a full copy of the 
record. It is admitted that their petition 
was was also duly filed in the state court. 
The motion now made to docket this cause 
brings before the court the question wheth- 
er this removal is warranted by the act of 
congress, and whether this court can enter- 
tain jurisdiction in the cause. The petition- 
ers allege that they are colored citizens of 
the United States, and of this state, to whom 
a certain George Fowlkes, deceased, late of 
Pittsylvania county, devised valuable lauds 
and other property, by will duly recorded in 
the county court of Pittsylvania, at its De- 
cember term, 1873; that afterwards the heirs 
at law of said George Fowlkes brought their 
bill in chancery against those petitioners and 
others to impeach the validity of said will in 
the circuit court of Pittsylvania; that an is- 
sue of devisavit vel non was directed and 
tried in said cause; a verdict found against 
the will; that verdict was set aside by the 
judges; a new trial awarded, and upon the 
trial the jury were hung and discharged 
from rendering a verdict; upon these facts 
the petitioners predicate their averment that 
"they are unable to enforce their rights in 
the judicial tribunals of the state on account 
of the prejudice that exists against them in 
the minds of the white population on account 
of their color, race and previous condition of 
sevitude." They further declare "their be- 
lief that if no difference existed between 
them and those claiming to be the heirs at 
law of the said Fowlkes, as to race, color 
and previous condition, that the juries in the 
state courts would have no difiiculty in find- 
ing, under the facts and circumstances of 
the case, that the said paper writing was the 
true last will and testament of the late 
George Fowlkes." Is this application, then, 
in conformity with the 641st section of the 
Revised Statutes? 

It is observable that the late comprehen- 
sive act for the removal of causes from the 
state courts, approved March 3, 1875 [IS 
Stat 470], embracers cases only originally 
cognizable by the federal courts. The same 
is the case of removal on the ground of "prej- 
udice and local influence." The exception to 
this applies to cases of public oflicers, civil 
and military, sued on account of acts in the 
discharge of their oflicial duties; and to per- 
sons denied or prevented from enforcing in 
the courts of the state their equal civil rights 
of citizens of the United States, and to offi- 
cers, civil and military, or other persons for 
their acts or refusals under authority of the 
civil rights act.' This departure from the 
fundamental principle of limiting removals 
to cases cognizable in the. federal courts, re- 
sults from the duty of the government to its 
oflicers; and the obligation of congress to en- 
force by appropriate legislation the provi- 
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sions of the fourteenth amendment to the 
constitution. These exceptional statutes, 
therefore, are to be strictly construed, inter- 
preted if practicable, in subordination to and 
conformity with the theory of our judicial 
systems, state and federal, and the provi- 
sions of the constitution. 

There is no law enabling a colored citizen, 
when impeached by another citizen of the 
same state, to remove his cause because of 
prejudice or local influence. This right is- 
only, given him when sued by a citizen of an- 
other state. And then the affidavit is pre- 
scribed to him, namely: "That he has rea- 
son to believe, and does believe, that from 
prejudice or local influence he will not be 
able to obtain justice in such state court." 
The interposition of the federal judiciary is 
wholly based upon this belief or apprehension ; 
and why? Because the cause was originally 
cognizable in that judiciary, and its removal 
thereto would involve an enlargement of the 
jurisdiction. Had congress supposed that it 
had the power under the fourteenth amend- 
ment in a case between residents of the same 
state to give the colored citizen a right to re- 
move his case on the ground of his belief 
that he could not obtain justice in the state 
court, why did it not use the language of 
the 639th section? Doubtless, the omission 
to use this language is due to the restricted 
and well guarded inhibitions of the four- 
teenth amendment: "No state shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States; nor shall any state deprive 
any person of life, liberty or property with- 
out due process of law; nor deny to any per- 
son within its jurisdiction the equal protec- 
tion of the laws." Now, when section 641 
speaks of "the denial of or inability to en- 
force in the judicial tribunals of the state, 
or in the part of the state, etc., equal civil 
rights of citizenship, is such language to be 
satisfied by the declaration of a belief or ap- 
prehension that such may be the result of 
the prejudice of race? The latter is a state 
of the mind; matter of conjecture and not 
traversable; it may be mere- suspicion. At 
any rate, it is vague, uncertain, and can pro- 
duce no practical issue. -Not so with the for- 
mer: there it appears as a fact, certain and 
absolute and, if need be, issuable and capa- 
ble of contradiction. The petition must state 
"the facts; of what?" manifestly of "the de- 
nial or inability to enforce;" not merely of 
a belief or suspicion of these facts. When 
we construe this language in subordination 
to the constitutional amendment, it seems 
to me it clearly points to the action of the 
state in one of its three capacities— legisla- 
tive, executive or judicial. Ought not the 
petitioner in such case to designate some 
law, some judicial ruling, some executive 
act, as the denial of his equal and civil 
rights, or as constituting the obstacle to his 
obtaining them? Surely it would be a mock- 
ery to assume his "suspicions" or "belief 7 in 



place of "the facts" for which this enactment 
calls. So far as the record of this case 
shows, the petitioners are enjoying their 
rights under the will of George Fowlkes; it 
is true, they are sued in respect to them; and 
when they were about to lose them by the 
verdict of a jury, the judge interposed to 
shield them from the effects of prejudice, 
they deprecate, and now their complaint is 
that on a second trial the jury were hung, 
and the plaintiffs could not obtain the ver- 
dict they wished. They are still secure in 
their rights, but apprehend they may not re- 
main so. 

This enactment of congress was never de- 
signed to appease the fears or lull the sus- 
picions of a suitor in a case wholly cogniza- 
ble in the state courts; it is designed to se- 
cure him the equal protection of the laws, 
and his equal civil rights, when invaded by 
the state in any part of its administration- 
legislative, executive or judicial. Neverthe- 
less, the petition does not disclose any such 
case; it complains of no law of the state, gen- 
eral or local; no judicial ruling; no executive 
interference; it was a fear and belief of the 
existence of a prejudice of race, that is ob- 
structing or delaying a decision in favor of 
the petitioners. They do not allege the ab- 
sence of a law for change of venue in such 
case. They do not complain that juries are 
selected contrary to the state law, to which 
this court is required to conform as far as 
practicable. The fact is, my rule is based 
on the state law; it uses its phraseology as 
to qualification, and ordains a selection by 
lot as nearly conformable as practicable to 
the state practice; the only difference is that 
I require a representation of the colored race 
In the jury box, while the state merely al- 
lows their eligibility. I can scarcely doubt 
that in a case like this where there is a fear 
of race prejudice, the state court would 
guard against it by an impartial composition 
of the jury, as is often practiced; and may. 
it seems to me, be rightfully demanded in 
this cause. If this court were to try this 
case they would have to do so under the laws 
and judicial decisions of the state, when not 
in conflict with the laws of the United States 
and judicial decisions of its courts; hence 
there is eminent propriety in limiting re- 
movals to cases of such conflicts pertaining 
to the guaranteed, equal rights of citizens. 

For these reasons, I conclude that the case 
of the petitioners is not embraced by the 
terms nor the proper construction of the sec- 
tion of the law, under which they prefer 
their application; that they allege "no denial 
of their civil rights nor inability 'to enforce 
them in the state court" arising from any act 
of the state government, either legislative, 
executive or judicial; and hence that this 
court cannot assume jurisdiction of their 
case by removing and entertaining it here. 

THE COURT, therefore, refuses to docket 
the case, and directs it to be remitted to the 
circuit court of Pittsylvania. 
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Case No. 5,006. 

In re FOX. 

[Cited in Re Jacobs, Case No. 7,159. No- 
where reported; opinion not now accessible.] 



Case No. 5,007. 

In re FOX et ai. 

[8 Chi. Leg. News, 313.] 

Circuit Court, N. D. Illinois. June 19, 1S76.1 

Bankruptcy — Sale of Personal Property — 
Power of Court to Set Aside — Rights of 
Purchasers— Notice — Supervisory Jurisdic- 
tion — Right to Grant a Supersedeas — Re- 
plevin in State Court. 

[An order made by the circuit court, in the 
exercise of its supervisory jurisdiction over 
the proceedings of the* district court in bank- 
ruptcy, may be reviewed on appeal by the su- 
preme court.] 

[See note at end of case.] 

In bankruptcy. At chambers. On motion 
for a supersedeas from the decision of Judge 
Drummond, of the United States circuit 
court, to the supreme court, in the matter 
of the possession of the dredging machinery 
and property of the bankrupt firm of Fox & 
Howard. Judge Blodgett confirmed, some 
months ago, the sale of this property for 
?40,500, to Conro & Carkin, and subsequently 
Judge Drummond reversed the action of 
Judge Blodgett, and decreed the right of pos- 
session to Crane & Hodgkins, the original 
bidders, directing that the former account 
to the latter for the profits arising there- 
from during the time they have used it. An 
application was thereupon made for an ap- 
peal to the supreme court, which was re- 
fused by Judge Drummond, who intimated, 
however, that if they thought an appeal 
would lie from his decree, where it was 
made under the supervisory jurisdiction giv- 
en the circuit court by the bankrupt law [of 
1SG7 (14 Stilt 517)], they could present the 
matter before Justice Davis. Therefore, 
when Justice Davis was in Chicago on the 
3d inst, the matter was fully presented to 
him and he took it under advisement Prior 
to this, however, the property was taken, on 
a writ of replevin issued by the supreme 
court of Cook county, from the possession 
of Conro & Carkin, on giving bonds in $80,- 
000. This was done after the decision of 
Judge Drummond. 

DAVIS, Circuit Justice, said this case pre- 
sented no difficulty for him when it was 
first heard, but he had since then turned 
the matter over in his mind a good deal, and 
the first impressions he had about it had 
oeen confirmed. The only point that was 
argued and that he had considered at all, 
was whether there was such a question 
growing out of the exercise by the district 
court of its summary jurisdiction, as ought 
to be reviewed by the supreme court He 
had come to the conclusion when he had 

i [Reversed in 94 U. S. 441.] 



heard the case, and reflection had convinced 
him that he was right, that the case ought 
to go to the supreme court for its opinion. 
He did not want to express any opinion as 
to whether the district court had jurisdiction 
in this case or not. It all turned on this 
point in his opinion. Nor had he read the 
evidence with a view to ascertaining any- 
thing in relation to the merits of the trans- 
action. A good deal could be said on both 
sides of that question. It was one of great 
importance, and he knew of no decision in 
this country, either by the district court or 
by the United States circuit court, that ex- 
actly met it In his own opinion there were 
grave doubts whether the district court had 
summary jurisdiction of this matter; and, 
although, as he had stated before, he had no 
fixed opinion upon that question, yet he 
thought it was right to the party, under the 
rules applicable to all courts granting a 
writ of supersedeas, to be allowed to take 
the case to the supreme court He did not 
wish to go on and give his opinion at all. 
Although he had a strong opinion as the 
case exists now, he did not wish to give any 
at all upon the question, reserving himself 
free, when the case shall be argued in the 
supreme court, in order to pass upon it It 
was very certain that the question was one 
that ought to be passed upon by the supreme 
court If the supreme court was of opinion 
that the district court had summary juris- 
diction in this matter, the case, of course, 
would be dismissed. If, in the judgment of 
the supreme court, the district court had not 
the summary jurisdiction which was invok- 
ed, then the case might be retained there, and 
could be disposed of at that time. Had there 
not been so much feeling on this subject he 
would have had no doubt that this was a 
proper case to take to the supreme court. 
He did not believe it was the intention of 
congress to give the district court exclusive 
jurisdiction in anything. It was neither his 
duty nor pleasure to pass upon any questions 
passed upon by the circuit or district courts 
except what had been brought up here to be 
determined now. If there was any question 
about this case at all, with reference to the 
court granting a supersedeas, there was no 
question that when llr. Cooper, on behalf 
of Crane & Hodgkins, made an application 
for a writ of replevin, he was guilty of a 
gross contempt of court. The question as to 
whether these parties have been in contempt 
or not was for the district and circuit courts 
to determine. 

Thereupon Justice Davis directed the clerk, 
Bradley, to draw up the supersedeas, in or- 
der that he could sign it Considerable side 
discussion ensued between Mr. Cooper, Mr. 
Ayers, and Justice Davis regarding the mat- 
ter. Justice Davis said that inasmuch as the 
property had been replevied from Conro & 
Carkin, contracts made, and the season 
pretty well advanced, he was of the opin- 
ion that it would be about the proper thing 
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to place the property in the hands of a re- 
ceiver until the matter could finally he dis- 
posed of. The great difficulty, he said, exist- 
ed in the bad feeling between the respective 
parties; it was entirely \srong to go in- 
to the state court for the purpose of obtain- 
ing the property in question when it was in 
the bankruptcy court of the United States. 
That, however, was a matter, he said, be- 
tween Judges Drummond and Blodgett. He 
thought there was not a spirit of compro- 
mise manifested by either side. 

[NOTE. The appeal of Conro & Carkin was 
dismissed by the supreme court, Mr. Chief 
Justice Waite delivering the opinion, on the 
ground that appeals do not lie to the supreme 
court from decisions of the circuit courts in the 
exercise of their supervisory jurisdiction under 
the bankrupt law. In this case the rights ot 
the parties grew out of a sale made by the au- 
thority of the court under section 5065, Rev. 
St The bids were received by the provisional 
assignee; but the court determined which 
should be accepted, and gave directions as to 
the transfer of title. Clearly, then, remarked 
the learned justice, "what was done as to the 
first and second sale was in the course of the 
bankruptcy proceeding, and part of that suit. 
As such, it was subject to revision in the cir- 
cuit court under its supervisory jurisdiction." 
Conro v. Crane. 94 TJ. S. 441. 

[In May, 1S77, the district court ordered that 
Conro & Carkin have leave to withdraw the 
$40,500 paid for the machinery "on giving proper 
security. The money was paid to them, where- 
upon Crane & Hodgkins filed a bill in the 
circuit court against Conro & Carkin and the 
assignee, charging fraud and conspiracy, etc. 
The circuit court rendered a decree for com- 
plainant, and Conro et al. appealed to the su- 
preme court. The decree of the circuit court 
was there reversed, and the cause remanded* 
with directions to the circuit court to dis- 
miss the bill. Conro v. Crane, 110 U. S. 403, 
4 Sup. Ct. 102] 
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Case :NTo. 5,008. 

FOX v. BLOSSOM. 

[17 Blatchf. 352.] i 

Circuit Court, D. Connecticut. Dec. 18, 1879. 

Mortgages — Limitations — Action Barbed ix 
Favor op Holder op Junior Mortgage. 

1. By the law of Connecticut, the right of a 
mortgagee of land to foreclose the mortgage 
or to sue to recover possession of the land, is 
barred, if the mortgagor has been permitted to 
remain in possession of the land for 15 years 
at least, without paying any part of the debt 
or recognizing the mortgage. 

2. A second mortgagee of the same land, out 
of possession, can bring a suit in equity against 
the first mortgagee, out of possession, and the 
mortgagor in possession, to have the first mort- 
gage cancelled, on the ground of the bar of such 
statute. 

In equity. 

Thomas E. Graves, for plaintiff. 
Edward Goodman and John J. Hill, for 
defendant 



i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



SHIP3IAN, District Judge. This is a bill 
in equity, by a mortgagee out of possession, 
against a prior mortgagee and the mortgagor 
in possession, praying that the prior mort- 
gage may be decreed to be cancelled, upon 
the ground that, more than fifteen years 
prior to the date of the bill, the mortgagor 
paid the notes secured by said mortgage, and 
that, for more than fifteen years, the mort- 
gagee has had no equitable interest in the 
land conveyed by said deed, and that, dur- 
ing all said term, the mortgagor has been 
in full and exclusive possession of said land, 
adversely to said prior mortgagee, and pay- 
ing no interest upon said mortgage notes. 
The bill was served Oetober 30th, 1877. 
Said prior mortgagee has brought a cross- 
bill, praying for a fox'eclosure of his mort- 
gage. 

On or about June 6th, 1S54, Orange D. Day 
executed and delivered to Frederick A. Blos- 
som a mortgage of that date upon land in 
Killingly, in this state, correctly described 
in said bill, to secure five promissory notes 
of $1,000 each, payable respectively in four, 
six, twelve, eighteen and twenty-four months 
from said date, with interest payable semi- 
annually. Said mortgage was duly recorded 
on July 14th, 1854, in the town records of 
Killingly. No interest or principal has been 
paid upon said notes. In June, 1855, Day 
acknowledged an indebtedness to Blossom 
upon said notes. There was testimony con- 
tradicted by Day, that, in 1858, he also ac- 
knowledged an indebtedness to Blossom, bur, 
since 1855, Day has never admitted or ac- 
knowledged an existing liability to Blossom, 
and has never done any act recognizing the 
continued existence of the mortgage, or by 
which an acknowledgment of an existing 
liability could be inferred. In December, 
1868, Blossom brought against Day a petition 
for the foreclosure of said mortgage, return- 
able before the supreme court for Windham 
county, alleging the execution of the mort- 
gage, and the delivery and non-payment of 
the notes. To this petition Day filed an 
answer, admitting the execution and delivery 
of said notes and mortgage on June 6th, 
1334, and that before that date he owed 
Blossom $4,000, but averring that said notes 
were executed in pursuance of an usurious 
agreement in regard to the forbearance of 
said debt, and that said notes and mortgage 
were void, and denying all other allegations 
of said petition. The petition was with- 
drawn during the August term, 1870. Blos- 
som was then in Europe, where he had been 
detained by sickness. Ever since 1854, Day 
has been in the exclusive, uninterrupted use 
and occupation of said land, and, since 1S5S, 
at least, has occupied said land adversely to 
any rights of Blossom, and has held the same 
not recognizing any title, equitable or other- 
wise, existing in said Blossom. The mort 
gage deed to Blossom excepts from the 
covenant against incumbrances "a life lease 
to my" (the mortgagor's) "mother." There 
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never was a lease to bis mother, but be 
had executed a mortgage to William S. Day, 
upon condition that the mortgagor should 
provide or pay for his mother's (Amy Day's) 
support during her life. The consideration 
of said Blossom notes was a good considera 
tion, and they were not usurious. Prior to 
June 6th, 1854, said Blossom, Day, and one 
E. G. Reynolds were partners in the city of 
New York, under the name of O. D. Day, 
but the remaining allegations of the answer 
to the cross-bill of Blossom, in regard to the 
purpose for which the notes were given, and 
the cancellation or payment thereof by set- 
on! or otherwise, are not affirmatively found 
to be true. The testimony is contradictory 
and untrustworthy. 

Said Day, on August 27th, 1877, was justly 
indebted to John O. Fox, the plaintiff, in the 
sum of $3,000, which indebtedness was evi- 
denced by his promissory note, dated August 
11th, 1877, payable to said Fox three years 
from said date, with interest semi-annually, 
and, to secure the payment of said note, 
mortgaged, on said August 27th, 1877, the 
lands described in the bill and the same 
lands mortgaged to Blossom. Said mortgage 
was duly recorded. Fox did not examine 
the records, but was informed by Day and 
believed, that the property was free from 
incumbrances, except the mortgage to Wil- 
liam S. Day for the support of Amy Day. 
Nothing has been paid upon said note, either 
as interest or principal. Day is insolvent 
and there is no probability that he ever will 
pay the note. 

By the law of Connecticut, the mortgagee's 
right of- foreclosure, in a suit at law for the 
recovery of possession, is barred, if the 
mortgagor has been "permitted to remain in 
possession of the premises for a period of 
fifteen years, at least, without payment dur- 
ing that time of any portion of the debt, or 
the performance of any act recognizing the 
continued existence of the mortgage." But, 
an acknowledgment of the existence of the 
debt by the mortgagor during his ownership, 
and within fifteen years from the time of 
bringing the bill for foreclosure, is" sufficient 
to remove the bar, for, such recognition of 
the debt^ as a subsisting debt, is a recogni- 
tion of the mortgage as a security, and pre- 
vents "the time that had elapsed from being 
counted or considered as any part of the 
fifteen years' uninterrupted possession, neces- 
sary in order to bar the mortgagee's right 
to bring ejectment or to foreclose the mort- 
gage." Hough v. Bailey, 32 Conn. 2S8; 
Jarvis v. Woodruff, 22 Conn. 548; Haskell 
v. Bailey, Id. 569; Hughes v. Edwards, 9 
Wheat. [22 IT. S.] 489. 

It is useless to say that Day's answer in 
the superior court foreclosure suit was an 
acknowledgment of the debt, for he express- 
ly denied that it was an existing debt, and 
denied non-payment of the notes, and aver- 
red that the mortgage and notes were void. 
The defendant Blossom insists, as matter 
9FED.CAS-. — 40 
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of law, that the plaintiff has no right to a 
decree, because he is out of possession, and 
is a mortgagee whose debt may be paid at 
maturity. When the mortgagee ascertains 
that there is an apparent but fictitious in 
cumbrance upon the mortgaged land, and 
that the safety of his mortgage is important 
to the safety of his debt, he has the same 
right to have his lien protected by a court of 
equity and relieved from prior nominal in- 
cumbrances which have been paid or other- 
wise satisfied or extinguished, which the 
owner has to have his title relieved from a 
cloud. The suit is not prematurely brought 
because the principal of the debt is not due, 
Lounsbury v. Purdy, 18 N. Y. 515. The 
principle upon which courts of equity act in 
the cancellation of invalid deeds or other 
invalid instruments does not depend upon the 
particular interest or title which is to be 
protected. It is sufficient if the plaintiff has 
some interest in or title to the land which 
is clouded with an invalid lien, and that his 
interest or title is endangered thereby. 
Hartford v. Chipman, 21 Conn. 4S8; Ward v. 
Chamberlain, 2 Black [67 U. S.] 430. The 
principle is familiar and is as clearly stated 
as anywhere in Martin v. Graves, 5 Allen, 
G01. "Whenever a deed or other instrument 
exists, which may be vexatiously or in- 
juriously used against a party afta* the evi- 
dence to impeach or invalidate it is lost, or 
which may throw a cloud or suspicion over 
his title or interest, and he cannot immediate- 
ly protect or maintain his right by any course 
of proceedings at law, a court of equity will 
afford relief by directing the instrument to 
be delivered up and cancelled, or by making 
any other decree which justice and the rights 
of the parties may require." 

The fact that the plaintiff is out of pos- 
session does not deprive him of the right to 
the benefit of a bill quia timet Martin v. 
Graves, 5 Allen, 601; Hartford v. Chipman, 
21 Conn. 488; Lounsbury v. Purdy, 18 N. X. 
515. There are, probably, instances where a 
claimant out of possession should not obtain 
the aid of a court of equity, by a bill quia 
timet, to establish his right to a legal title 
and to the possession, against a defendant 
in possession with an apparently valid legal 
title; but, the case *of a mortgagee who 
claims that another mortgage of record is 
functus onicio, and has been extinguished, 
both parties being out of possession, is not 
of such a character. 

Let there be a decree that the mortgage to 
Blossom constitutes no lien upon the lands 
named therein, and that said lands are freed 
from said nominal incumbrance, and that the 
cross-bill is dismissed. 
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Case No. 5,009. 

FOX v. ECKSTEIN. 

[4 N. B. R. 373 (Quarto, 123).] i 

District Court, D. Maryland. 1871. 

Bankruptcy — Concealment — Bona Fide Cox- 
version of Assets— Custody of Pro- 
ceeds —In v estm ent. 

1. There is no concealment where a debtor 
makes a bona fide conversion of his property, 
and shows good faith in respect to the care of 
the money received therefrom. 

2. A debtor will not be adjudicated a bank- 
rupt simply because, after selling his property 
for the purpose of going into a new business 
enterprise, he does not put the proceeds into a 
tangible shape to prevent the same being seized 
on process issued out of a state court. Peti- 
tion dismissed. 

The allegation was that defendant, on Jan- 
uary 4, had concealed a portion of his prop- 
erty, viz.: the sum of two thousand dollars, 
with intent to prevent its being taken on 
legal process, which he knew was about to is- 
sue at the suit of one or more of bis creditors. 
■The defendant excepted to this allegation on 
the ground that it was too general; that it 
-did not state that any legal process was in 
-existence, that there was no legal process 
which could reach money in possession, and 
that the act did not embrace the conceal- 
ment of property which it was impossible to 
reach by any legal process. Objections over- 
ruled. 

It appeared in evidence that the petitioner, 
defendant, and seven others, bad given their 
joint and several promissory notes in the 
sums of two thousand five hundred dollars, 
and one thousand five hundred dollars, for 
moneys borrowed in behalf of the Scheutzen 
Association; that the association had made 
a real estate mortgage to Fox and others to 
secure them in this sum of four thousand 
dollars; that after maturity, Fox had paid 
the one thousand five hundred dollars in 
cash, and given his individual note (not yet 
due), with collaterals, in payment of the two 
thousand live hundred dollar note, and his 
demand against the defendant was for con- 
tribution of one-ninth part of the four thou- 
sand dollars. The defendant objected, that 
petitioner had not a provable claim of suf- 
ficient amount, because: First, he did not of- 
fer to surrender the security which enured to 
his benefit on payment of the notes, nor 
show that there was an overplus of two hun- 
dred and fifty dollars; second, the petitioner 
not having paid the two thousand five hun- 
dred dollar note in cash, but having only 
given for it another obligation, he could not 
demand from defendant his proportion of 
that amount; that a co-obligor has no 
right of contribution against his co-promisor, 
or co-security, unless he has actually paid 
the money, and therefore the petitioner's 

claim was not large enough to support an 
adjudication. 

i [Reprinted by permission.] 
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Marshall & Fisher and Ross & Urner, for 
petitioner. 
John & Albert Ritchie, for defendant. 

THE COURT (GILES, District Judge), 
held that the security being upon the prop- 
erty of a third party, and not upon the debt- 
or's, the case was not within the act; and 
that the petitioner having satisfied the hold- 
er of the note, it was immaterial how he 
had done so, and he had a demand for con- 
tribution, whether he bad, in point of fact, 
paid it or not. 

Touching the allegation, the evidence was, 
that seven months before the defendant had 
sold his real estate for two thousand dollars 
to his son, who gave his note, which was paid 
at ninety days; that the notes in question, 
and one other of the same character, were 
outstanding at the time, and had been for 
two or three years, and that defendant's oth- 
er property was about seven hundred dollars; 
that defendant had sold his said real estate 
for the purpose of investing the proceeds in 
a proper business enterprise in which he ex- 
pected to enter; that on payment of the two 
thousand dollars he handed it over to his 
wife, and that she had been in the habit of 
taking care of any large sums of money de- 
fendant had for twenty-five years; that she 
kept it about the house for several months, 
and had it on the said 4th January; that 
when the enterprise referred to was aban- 
doned, defendant looked about for another 
investment, bought two lots in the county, 
built the foundations, and was in negotiation 
w r ith a* carpenter for the erection of several 
small houses when these proceedings com- 
menced; that in December judgment had 
been had against defendant, and five other 
co-promisors by another party, on the third 
note referred to (of f our thousand dollars) ; 
that defendant claimed to have a right of 
action against the petitioner for damages 
amounting to about his proportion of the two 
notes taken up by said petitioner; that on 
January 4th petitioner's attorney called on 
defendant and told him that petitioner had 
paid these two notes, and he had called to col- 
lect his proportion; thatdefendantrepliedthat 
he (petitioner) was the one who ought to pay 
them, and that when petitioner settled his 
claim for damages referred *to. he (defendant) 
was ready to pay him the difference; that 
the attorney then asked him what he had 
done with the two thousand dollars; to 
which defendant replied that he had it and 
intended to keep it. 

THE COURT held that there was no con- 
cealment shown; that the conversion of his 
property had been shown to be bona fide; 
that no act had been shown further than to 
preserve custody of the proceeds; that the 
proceeds he had a right to preserve in 
money or not, as he pleased; that the evi- 
dence showed good faith on the part of de- 
fendant in respect to the care of the money; 
and that the proposition of the petitioner was 
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substantially that the defendant ought to be 
adjudicated bankrupt, simply because he had 
not put his two thousand dollars again into 
tangible property that could be seized on a 
fieri facias. Petition dismissed. 



"FOX (FARMERS' BANK v.). See Case No. 
4,658. 
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Case No. 5,010. 

FOX v. HEMPFIELD R. CO. 

13 Wall. Jr. 243; i 14 Leg. Int. 148; 1 Pittsb. 
Rep. 372; 5 Pittsb. Leg. J. 37.] 

Circuit Court, W. D. Pennsylvania. May 
Term, 1857. 

Effect of Agreement to Submit to Private 
Awaud. 

If parties, in making a contract under which 
•disputes are contemplated as possible, agree 
under seal to submit any such disputes to pri- 
vate arbitration, as e. g., to the award of 
some third person, so that his decision shall 
be final and conclusive on them both, it is 
a bar to any action on the contract that the 
plaintiff does not either aver and prove such 
award, nor aver and prove such facts as excuse 
it 

[Cited in Hudson v. McCartney, 33 Wis. 
346.] 

The plaintiff— a contractor on the Hemp- 
field Railroad— declared in an action of cov : 
enant, on an article of agreement made by 
him with that railroad company, the present 
defendant, for the construction of a section 
of the road. He averred that he com- 
menced the work according to contract and 
continued to prosecute the same, and was 
ready and willing to have completed it, but 
was hindered and prevented by the defend- 
ant from prosecuting and completing the 
work, and was thereby deprived of his rea- 
sonable gains and profits that would have 
.accrued to him, to the amount of $50,000. 
He averred also that the defendants have not 
paid him for work which he did, the sum of 
-$25,000. 

The defendants craved oyer of the article 
of agreement, which on being read showed 
the following clause in them: "And it is 
mutually agreed and distinctly understood 
that the decision of the chief engineer for 
the time being, shall be final and conclusive 
in any dispute which may arise between the 
■parties of this agreement relative to or 
touching the same; and each and every of 
.said parties do hereby waive any right of 
Action, suit or suits, or other remedy in law 
♦or otherwise, by virtue of said" covenant; so 
that the decision of the engineer shall, in 
the nature of an award, be final and con- 
clusive on the right and claims of the said 
parties; and the said engineer being a stock- 
holder of this company shall be no, objection 

i [Reported by John William Wallace, Esq., 
.and here, reprinted by permission.] 



to his exercising the trusts and power here- 
in granted to him." 

The plea averred that the supposed breach- 
es of covenant, wrongs and injuries of which 
the plaintiff complained, had' not been sub- 
mitted to the decision of the engineer, and 
that the defendants have always been and 
still are ready and willing to submit all con- 
troversies and disputes between them and 
the plaintiff relative *to and touching said 
agreement, to the final and conclusive deci- 
sion of said engineer. 

A demurrer to this plea raised the ques- 
tion, which was now before the court for de- 
cision, st, Can the plaintiff sustain this ac- 
tion without averring and proving an award 
by the engineer on the matters in dispute, 
between the parties, or excusing the want of 
it by averment and proof that it was out of 
his power to obtain such an award? 

Mr. Shaler, for plaintiff. 
Mr. Hamilton, for defendant. 

GRIER, Circuit Justice. The meaning of 
this clause cannot be doubted, notwithstand- 
ing its rather, awkward expression. The 
parties agree that in case any matter arise 
between them concerning any matter con- 
nected with their agreement, instead of re- 
sorting to the legal tribunals for their settle- 
ment, they will submit the same to the deci- 
sion of the engineer, whose award shall be 
final and conclusive. 

If the plaintiff had averred that the mat- 
ters in dispute had been submitted to the 
arbitrator, and that he had awarded the 
sum of $50,000 as damages, there is no 
doubt he could support an action on the 
award, if the defendant had refused to per- 
form it Such contracts to submit anticipat- 
ed disputes on any subjects to an arbitrator * 
whose award should be conclusive, have 
sometimes been held void, for the reason 
(if reason it can be called) that it was an 
attempt to oust the supreme courts of their 
jurisdiction. In Scott v. Arery, 8 Exeh, 487, 
the court of exchequer ruled a plea like the 
present, bad, for this reason. The excheq- 
uer chamber reversing this judgment held, 
that although an agreement which ousts 
superior courts of their jurisdiction is il- 
legal and void, yet as the contract did not 
deprive the party of his right to sue, but 
only rendered it a condition precedent that 
the amount to be recovered should be first 
ascertained by the arbitrator, it bound the 
parties. This latter judgment has now been 
affirmed by the house of lords on the advice 
of four to three learned judges, and sanction- 
ed by the recommendation of the lord chan- 
cellor, and Lords Campbell and Brougham. 
The result appears to be: First, that a 
condition in a contract that the sum re- 
coverable on a breach shall be ascertained 
by arbitrators before the parties shall sue. 
either at law or at equity, is not such an 
agreement as will be treated as invalid, or 
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as an attempt to oust the courts of their 
jurisdiction; and, secondly, that it is even 
doubtful whether there is any sufficient 
foundation, either in policy or principle, for 
the ancient and hitherto undoubted doc- 
trine that parties cannot bind themselves 
by contract not to resort to the courts of 
law or equity. Lord Campbell stated thus 
emphatically his view of the main question 
in dispute:— "There is an express undertak- 
ing that no action shall be brought until 
the ai'bitrators have decided. There is 
abundant consideration for that in the mu- 
tual contract into which the parties have en- 
tered. Therefore, unless there be some il- 
legality in the contract, the courts are bound 
to give it effect There is no statute against 
such a contract Then on what ground is it 
to be declared illegal? It is contended that 
it is contrary to public policy. That is rath- 
er adangerous ground to go upon. What pre- 
tence can there be for saying that there is 
anything contrary to public policy in allow- 
ing parties to contract that they shall not 
be liable to any action until their liability 
has been ascertained by domestic and private 
tribunal upon which they themselves agree? 
Can the public be injured by it? It seems to 
me that it would be a most inexpedient en- 
croachment upon the liberty of the subject 
if he were not allowed to enter into such 
a contract." And his lordship subsequently 
traced with much disapprobation the origin 
of the opposite principle, which he attributed 
to the endless competition of the courts, 
and their desire to absorb litigation into 
their respective jurisdictions. 

This obsolete dogma does not appear to 
have been received with approbation in 
Pennsylvania. In the case of Monongahela 
Nav. Co. v. Fenton, 4 Watts & S. 205, it was 
decided that "if the parties to an executory 
contract make a provision in it that any 
dispute, which shall arise between them on 
the subject of the contract, shall be deter- 
mined by an individual named, whose de- 
cision shall be final, no action will lie for 
a breach of the agreement by one against 
the other, but they must resort to the tri- 
bunal appointed by themselves, from whose 
award there is no appeal." That case gov- 
erns the present, as to every dispute arising 
"relative to or touching the agreement" de- 
clared on. 

Such a clause in contracts like those con- 
stantly made by corporations for great pub- 
lic improvements, is absolutely necessary 
to prevent the corporations from being 
ruined by endless litigation. It should be 
liberally construed and not subjected to in- 
genious criticism in order to support the ju- 
risdiction of courts . law and encourage 
litigation. 

The defendant is entitled to judgment on 
the demurrer. [See same case [Case No. 
r>,011]; Snodgrass v. Gavit, 4 Casey [28 Pa. 
St.] 221; Wightman v. Pettis. 5 Casey [29 
Pa. St] 283; ilcCahan v. Remey, 9 Casey 
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Grant 36; :McAdains' Ex'rs v. Stilwell, 1 
Harris [13 Pa. St] 90.] 2 



Case 3STo. 5,011. 

FOX v. HEMPFIELD R. CO. 

[2 Abb. U. S. 151; 1 13 Int. Rev. Rec. 23; S 

Phila. 639; 28 Leg. Int. 4; 3 Pittsb. 

Rep. 289; 18 Pittsb. Ireg. J. 14S.] 

Circuit Court, W. D. Pennsylvania. Dec. 2T, 

1S70. 
Corpokations— Execution asd Levt— Juhisdic- 

tion. 

1. The act of 1870 does not repeal any of the 
preliminaries before levy and sale, required by 
section 75 of the act of 1S36, in proceeding 
against a corporation, but is "in addition*' 
thereto. The preliminaries required by the for- 
mer act are still essential to the validity of a 
levy. 

2. Where the supreme court of a state has, 
by its decree and authorized officers, taken ju- 
dicial control of the property and franchises 
of a corporation, and ordered their sale, they 
cannot be taken in execution by process from, 
any other jurisdiction. 

[Cited in Adler v. Roth, 5 Fed. S99; Central 
Nat. Bank v. Hazard, 49 Fed. 295.] 

Motion to set aside execution and levy 
against the defendant 

Burgwin & Shiras, for the motion, 
Kirker & Schoyer, opposed. 

McCANDLESS, District Judge. On No- 
vember 23, 1S60, the plaintiff obtained in 
this court two several judgments against the 
Hempfield Railroad Company, amounting 
now, in the aggregate, to a sum exceeding 
seventy thousand dollars. 

These judgments were subsequently re- 
vived, and a fi. fa. issued, by virtue of which 
the marshal, on October 12, made a levy 
upon the road, its rolling stock and fran- 
chises, and all its property, real and personal. 

The road was chartered by Pennsylvania, 
to run from Greensburg, in Westmoreland 
county, to a point on the western boundary 
of the state, and Virginia granted a similar 
charter, so as to make a continuous road from 
Greensburg to Wheeling. The road has only 
been completed and operated from Wheeling, 
in the state of Virginia, to Washington, in 
the state of Pennsylvania. 

A motion is now made to set aside the ex- 
ecution and the levy for several reasons as- 
signed, to two of which it is alone necessary 
to refer. 

It is contended, and the point is well 
taken, that this levy under the act of 1870 
[Laws Pa. 58], has been prematurely and 
illegally made. This supplementary act, 
which I hesitated to adopt as part of the 
process of this court, because of the sharp- 
ness of its practice, is amendatory of section 

2 [From 1 Pittsb. Rep. 372.] 
1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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72 of the act of 1S36 [Laws Pa. 774]. It 
provides tbat in addition to the provisions 
of the seventy-second section, and in lieu of 
the proceeding by sequestration, the plain- 
tiff may have execution by fi. fa., command- 
ing the officer to -levy the sum due of any 
personal, real, or mixed property, franchises, 
and rights of the corporation, and proceed 
to sell the same. It does not repeal any of 
the preliminaries, before levy and sale, re- 
quired by section 72 in proceeding against 
a corporation, but it is "in addition" thereto. 
What is necessary to be done before you ar- 
rive at the point of sequestration, for which 
this process is designated to be a substitute? 
Section 72 provides that executions against 
corporations shall be executed in the follow- 
ing manner: The officer shall go to the 
principal office of the corporation during the 
usual office hours, and demand of the presi- 
dent, or other officer having charge of such 
office, the amount of such execution, with 
legal costs. If no pa-son can be found on 
whom demand can be made, or if the amount 
be not forthwith paid after demand be made, 
the officer shall seize the personal property 
of the corporation sufficient to. satisfy the 
debt. If no sufficient personal property be 
found, the officer shall levy upon the real es- 
tate of the corporation and proceed as in 
other cases for the sale of land. When the 
execution issued is returned unsatisfied, in 
whole or in part, then begin the proceedings 
by sequestration, which the supplementary 
act of l6<*0 was designed to supplant This 
course of proceeding divests the statute of 
many sharp features which render it obnox- 
ious to criticism, and affords the corporation 
ample, notice of its peril, before its property 
and valuable franchises can be seized and 
sold. For it will be remembered that this 
levy and sale is in addition to the provisions 
of section 72, and was intended to relieve 
the creditor and the courts of the cumbrous 
machinery of sequestration, which was found 
inadequate to meet the exigency of the case. 
As none of these essential preliminaries have 
been complied with, this levy must be set 
aside. 

Here we arrive at a consideration of graver 
consequence, which goes to the merits of the 
question submitted. Shall we, by the pro- 
cess of the courts of the United States, in- 
terfere with a court of competent jurisdic- 
tion, which has already assumed the control 
and custody of the whole property of the 
corporation? Conflicts of jurisdiction are to 
be avoided as well from necessity as from 
comity. 

On the 27th of June, 1S55, the Hempfield 
Railroad Company executed a mortgage to 
certain trustees, which, with its supplements, 
was given to secure the payment of the bonds 
of the company to the amount of one million 
dollars. Interest in a sum exceeding three 
hundred thousand dollars having accrued 
upon these bonds, the bondholders filed 
their bill in the supreme court of Pennsyl- 



vania, praying for a foreclosure and sale of 
the mortgaged premises, and a distribution 
of the proceeds among the creditors of the 
corporation. After some delay and much 
litigation, in which the validity of the mort- 
gage was called in question, that high court, 
on the 10th day of April, 1869, inter alia, de- 
creed a sale of all the property and fran- 
chises of the company upon the 1st of March 
next, upon the failure to pay, on the 30th of 
the present month, the coupons ascertained 
to be due. 

It was urged with much force at the ar- 
gument, that the plaintiff decedent in this 
case being a contractor who had expended 
his time and labor in the construction of the 
road, by virtue of the act of 1843, the mort- 
gage must be postponed, and as to him was 
utterly null and void. 

Whatever may be the merits of his claim 
as to priority under the statute, the validity 
of this mortgage cannot be controverted in 
a collateral proceeding here or elsewhere. 
The judgment of the supreme court as to its 
binding force, whether this question as to 
the act of 1843 was raised or not, is conclu- 
sive upon this and all other courts. The 
plaintiff is at liberty to contest his priority 
yet, in that forum, upon the question of dis- 
tribution. The fact that his claim has 
passed into judgment in a court of the 
United States, does not deprive him of the 
rights of a creditor in the tribunals of the 
state. 

The supreme court of Pennsylvania hav- 
ing, by its decree and authorized officers, 
taken judicial control of the property and 
franchises of this corporation, and ordered 
their sale, they cannot be taken in execu- 
tion by process from any other jurisdiction. 
Mr. Justice McLean, in [Hagan v. Lucas] 10 
Pet [33 U. S.] 401, says, the first levy, 
whether it was made under the federal or 
state authority, withdraws the property from 
the reach of the process of the other. A 
most injurious conflict of jurisdiction would 
be likely often to arise between the federal 
and state courts, if the final process of the 
one could be levied on property which had 
been taken by the process of the other. 
Property once levied on remains in the cus- 
tody of the law, and is not liable to be taken 
by another execution in the hands of a dif- 
ferent officer, and especially by an officer 
acting under a different jurisdiction. Simi- 
lar doctrine is held in [Williams v. Benedict] 
8 How. [49 U. S.] 107; [Wiswall v. Samp- 
son] 14 How. [55 U. S.] 52, 374; and in 
[Marks v. Dickson] 20 How. [61 U. S.] 503. 
Judge Agnew, also, in Robinson v. Atlantic 
& G-. W. Ry. Co. [66 Pa. St 160], adheres 
to the same rule. And as it will be borne 
in mind that a part of the property levied 
on in the present case is in the state of Vir- 
ginia, and beyond our territorial jurisdiction, 
we may adopt his language, that "if the 
property may be taken piecemeal, the rem- 
edy of the creditors under the mortgage 
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would become worthless, or at least greatly 
imperiled.'* 

The fi. fa. having regularly issued to col- 
lect the fruits of the juugment, although 
wanting in the preliminaries to the levy for 
its proper execution, it may be said there is 
no good reason why the court should recall 
it But, as pending the decree of the su- 
preme court, the plaintiff can take nothing, 
except litigation, by his writ, it is set aside. 

Rule absolute, and the levy and execution 
set aside. 

[NOTE. See Fox v. Hempfield R. Co.. Case 
No. 5,010, and Fox y. Seal, 22 Wall. (89 U. S.) 
424, for further litigation relating to the same 
matters.] 

FOX (HOLMEAD v.). See Case No. 6,628. 



Case No. 5,012. 

FOX et al. v. HOLT et al. 

[4 Ben. 278; i 36 Conn. 558.] , 

District Court, D. Connecticut. July 27, 1870. 

Powers of Master — Dischaiige — Sailing on 
Shares — Liability of Owners for his Con- 
tracts— Freight — Delivery of Cargo — Sup- 
plies — Mortgage— Bill of Lading. 

1. Where a corporation, owning fifteen six- 
teenths of a vessel, voted to discharge the 
master of her "unless he pays $200, on what 
he now owes this company," but the master 
still remained in actual possession of the ves- 
sel, which was then absent from her home port, 
and on her return he was actually displaced: 
Held, that, till such actual displacement, he 
must be deemed to have been master of the 
vessel. 

2. Where the vessel had been employed in 
carrying stone from Connecticut to port out of 
that state, and had been accustomed to take 
return cargoes, for which the master had been 
accustomed to execute contracts of affreight- 
ment, and this practice was known to the own- 
ers: Held, that the vessel was a general 
freighting vessel as to these return cargoes, 
and, as to them, the master must be deemed 
clothed with the ordinary powers of masters of 
general freighting vessels. 

3. Where a master described himself as such 
in the body of a bill of lading and signed it 
with his own name: Held, that the fact, that 
he did not add the word "master," after his 
signature, was of no importance. 

4. Where the master of a vessel, who was al- 
so part owner, was sailing her on shares, in an 
employment as above stated, and took a cargo 
of stone to New York, and went up the Hud- 
son river for a cargo, and the vessel was there 
frozen in, and the master, leaving her with the 
mate as ship-keeper, returned to his home at 
Deep River, Conn., and. while there, agreed 
with residents of Deep River, to bring a load of 
coal for them, from Rondout to Deep River; 
and in the spring he received the coal on board, 
signed a bill of lading for it and sailed for 
Deep River, and, on his arrival there, was dis- 
placed from the command of the vessel, and 
another master put in charge, who offered to 
deliver the coal to the consignees, if they would 
pay the freight, and they refused to pay the 
freight, but offered to give security to pay it 
"if they were liable," and thereafter all the coal 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.! 
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was delivered to the consignees except thirty- 
seven tons, which was retained on board, and 
with which the vessel sailed to Portland, and 
landed it there, giving notice to the consignees, 
that it was at their disposal whenever the 
freight should be paid; and the consignees 
filed a libel against the owners of th,e vessel, 
for their refusal to deliver it; and it appeared- 
that, when the vessel arrived at Deep River, 
the master was indebted to the consignees for 
supplies, some of which had been furnished to 
the vessel, some to the master's family, and 
some to the family of the mate, on the mas- 
ter's order: Held, that the master could bind 
the owners, by taking the coal on board, and 
signing the bill of lading. 

5. The owners of the schooner generally were 
not liable to the libellants for any of the in- 
debtedness of tne master to them, except for 
that portion which was for implements for 
necessary and permanent use on board the 
vessel. 

[Cited in Schultz v. Bosman, Case No. 12,- 
488.] 

6. The owners were justified in detaining 
part of the cargo till the freight was paid; 
but they should have seen to it, that they 
retained no more than was necessary. 

7. As the value of the thirty-seven tons, re- 
tained, exceeded the amount of the freight, the 
respondents were liable to the consignees for 
the excess, together with the amount for which 
thev were indebted to the libellants for sup- 
plie's furnished to the vessel, directly. 

8. As the master had agreed to deliver this 
coal to the libellants, at a stipulated freight of 
$2 a ton, in discharge of the debt due from him 
to them, part of which they could not have re- 
covered in a suit in admiralty against him, as 
it did not rest on a maritime contract, and he 
had received the cargo under that contract, he 
became bound to its performance, and was 
personally liable for its failure, and a decree 
must be rendered against him, for the amount 
of the debt. 

[Cited in Robinson v. Memphis & C. R. Co., 
9 Fed. 137; McKay v. Ennis, 37 Fed. 231.] 

9. It is the duty of a shipmaster, where a 
consignee refuses to pay the freight, to land 
the goods and store them with some competent 
third party, subject to the consignee's order on 
pavment of the freight. If there is no such 
competent party at the port of discharge, the 
master should probably land the goods at the 
nearest port, where such competent party can 
be found. But he must act prudently and in 
good faith, in view of all the circumstances. 

[Cited in The Scandinavia, 49 Fed. 662.] 

[In admiralty. Suit by Henry Fox and 
John S. Lane against Hubert B. Holt and 
the Middlesex Quarry Company.] 

D. Chadwick and A. P. Hyde, for libel- 
lants. 

S. L. Warner, for respondents. 

SHIPMAN, District Judge. This was a li- 
bel in personam against the respondent Holt, 
as master, and both the respondents, as own- 
ers of the schooner Daniel Russell, a domestic 
vessel, belonging to Portland, in the state of 
Connecticut, within the collection district of 
Middletown, and registered at the latter port. 
The suit is to recover damages for the breach 
of a contract of affreightment, in the failure 
to deliver a part of a cargo of coal shipped at 
Rondout, in the state of New York, and to be 
delivered at Deep River, in the state of Con- 
| necticut The amount in controversy is not 
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large, but the principles involved are of inter- 
est to persons owning, navigating, and deal- 
ing with domestic vessels employed in the 
coasting trade. As the facts in the case are 
peculiar, a somewhat extended statement of 
them may be useful. 

The Daniel Russell is one of a number of 
vessels owned in great part by the Middlesex 
Quarry Company, a corporation located at 
Portland, and engaged in quarrying stone, 
and delivering the same at various ports be- 
yond the limits of this state. The quarry 
company own fifteen-sixteenths of this 
schooner, and, on the 10th of March, 1865, 
Holt became the owner of one-sixteenth, by 
bill of sale from one White. On the same 
day a new enrollment was taken out of the 
collector's onice at Middletown, in which Holt 
is described as master. He took charge of 
her as such, and the answer admits that he 
continued as master down to about the 30th 
of January, 18G8. The bill of lading of the 
cargo was signed by him on the 31st of 
March, 186S. The quarry company deny that 
he was* master at the latter date, and also 
that he signed the bill of lading as master. 
On the facts before the court, he must be 
deemed master on the day the bill of lading 
was signed. He had been master for several 
years preceding this contract "Being once 
master,* he must be deemed still to hold that 
character, until some overt act or declaration 
of the owners displaced him from that sta- 
tion." The Tribune [Case No. 14,171]. He is 
described in the enrollment as master. "The 
enrollment is evidence of what it declares at 
the time it was made, and it may be presumed 
that the same facts exist until a change is 
shown." Jordan v. Young, 37 Me. 27G, 280. 
Of course, neither the fact that a person was 
master at a particular time, nor that he is 
so described in the enrollment, or any other of 
the ship's papers, is conclusive evidence that 
he was so at any subsequent date, however 
little remote. If he was afterwards displaced, 
the fact can be shown. In order to effectual- 
ly displace him, so that he can no longer bind 
the vessel or owners, it is not necessary that 
his formal discharge should come to the ac- 
tual knowledge of others. If he is legally 
deprived of his command, and disconnected, 
from the ship, that determines his authority. 
If he is legally discharged, but in fact contin- 
ues in command, he is a mere usurper, and 
all persons having knowledge of his discharge 
are bound by it, and can make no contract 
with him binding on the ship or owners. 
But there is no evidence, in this case, that 
Holt was discharged from the command of 
the Daniel Russell prior to his receiving this 
cargo on board, under this bill of lading. It 
is true, the quarry company have proved the 
following vote, passed by them March 10th, 
1868: "Voted, to discharge H. B. Holt from 
the captaincy of schooner Daniel Russell, un- 
less he pays $200 on what he now owes this 
company." But this«vote is both conditional 
and vague. It was not a discharge, but a mere 



threat that he would be discharged, unless he 
should pay two hundred dollars on his indebt- 
edness. When he was to pay that amount, 
in order to save his place, the vote does not 
specify. This vote was never communicated 
to these libellants, or at least, not till this 
cargo was received on board the schooner at 
Rondout There was a correspondence be- 
tween Holt and the quarry company's agent, 
about the subject matter of this vote, but 
there was no overt act, or declaration to the 
world, by either, which could bind third par- 
ties. Indeed, the only material fact proved, 
bearing on this point, is this conditional dis- 
charge, until the schooner had arrived at her 
port of destination with the coal on board, 
when, before the delivery of auy part of it, 
Holt was discharged absolutely, and dis- 
placed from his station. Until this latter 
act, he must be deemed to have been master. 
The objection that he did not sign the bill 
of lading, as master, is untenable. He de- 
scribed himself, in the body of the instru- 
ment, as master, and signed the same with 
his own name. The fact that he did not add 
the word "master" to his signature is of no 
importance. If he was in fact master, with 
the authority to contract for the delivery of 
the cargo, and the latter was laden on board, 
the vessel and owners would be liable in case 
of a breach of the agreement, even had there 
been no bill of lading signed. 'It is the fact, 
that the goods are shipped, and not the writ- 
ten acknowledgment of it,— the obligation to 
carry them safely, and not the written con- 
tract—that creates the liability and fixes the 
jurisdiction of the court." Ben. Adm. § 286; 
The Peytona [Case No.ll,05S]. Of course.I am 
here speaking of the contract, in its ordinary 
legal aspect, to carry and deliver this cargo 
laden on board, and not the peculiar agree- 
ment in relation to the mode of payment, 
which the libellants rely on to support the 
main feature of their claim. The cargo was 
in fact laden on board, the voyage performed, 
and a portion of it actually delivered. The 
question whether the owners are liable for 
the non-delivery of the remainder, would be 
the same, if there had been no bill of lading 
at all. The pertinent enquiry here is, not 
what was the form of the bill of lading, but 
whether Holt was master of the vessel, and 
thus had the authority to receive the coal on 
board, and bind the vessel and owners to 
transport and deliver it 

I now come to the more important part of 
this controversy, in reference to which, a de- 
tail of the facts is necessary, in order to 
properly present the questions which arise. 
The primary business of this schooner was 
transporting stone from Portland, to ports 
out of this state. In addition to this, she was, 
unless ordered home light by the agent of the 
quarry company, accustomed to take return 
cargoes, and deliver them at other ports. 
These return cargoes were not always taken 
from the ports, at which the stone was deliv- 
ered, but often from other places. The port 
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of delivery of a return cargo was not often, 
or at least not always, on the direct route of 
the voyage home, and, of course, a deviation 
from that route was sometimes made. The 
master had been accustomed to make and ex- 
ecute contracts of affreightment for these re- 
turn voyages. His last trip down, before the 
close of navigation on Connecticut river, was 
from Portland to New York. He delivered 
his cargo of stone at the latter place, and not 
being ordered home light, went a short dis- 
tance up the Hudson river, to Cold Spring, 
after a load of iron, to be taken to Fall River, 
in Massachusetts. The cold weather caught 
the schooner at Cold Spring, where she was 
frozen in, and laid up for the winter, or till 
she should be released by a thaw. The mate 
was left in charge as shipkeeper, and the cap- 
tain returned home to Deep River in this 
state, where he and the Hbellants reside, and 
remained there through the winter. 

The practice of the captain, to take return 
cargoes in the manner stated, was well 
known to the agent of the quarry company. 
He testified on the hearing, that Capt Holt 
had taken the schooner up the Hudson river, 
in the summer of 18G7, for freight It is 
true, he added, thatit was stupid for him 
to take her there, at the time he did, in De- 
cember of that year. But that error in judg- 
ment could in no way affect third par- 
ties, dealing with the schooner through the 
master. That was a question between the 
master and owners alone. This practice of 
the master, to take return cargoes in the man- 
ner already stated, permitted as it was by the 
owners, made his schooner a general freight- 
ing vessel, so far as these return freights 
are concerned, and, as to them, the master, 
in judgment of law, must be deemed clothed 
with the ordinary powers of masters of gen- 
eral freighting vessels. No private instruc- 
tions from the quarry company to him, could 
abridge* these powers, so tar as third persons, 
without notice, are concerned. 

While the vessel was thus frozen in, at Cold 
Spring, and the master was at home, at Deep 
Kiver, sometime during the latter part of the 
winter, he agreed with the libellants to bring 
the load of coal in question from Rondout to 
Deep River, provided he could get released 
from his Fall River engagement. On the 
31st of March, 1868, at Rondout, and while in 
the actual possession and command of the 
vessel, he received the coal on board, signed 
the bill of lading, and sailed for Deep River, 
where he arrived on or about the 6th of April. 
While at the latter place, and before any part 
of the cargo was delivered, he was, as already 
stated, displaced from the command of the 
vessel, by the quarry company, and another 
master put in charge. The latter offered to 
deliver the coal to the libellants. provided 
they would pay the freight The libellants 
declined to pay the freight, but offered to 
give security to pay, if they were liable. Of 
the peculiar character of this offer of se- 
curity 1 shall have occasion to remark here- 



after. The master, acting under the direction 
of the quarry company, declined to accept it 
Then commenced a correspondence, and a ser- 
ies of manoeuvres by the parties, which need 
not be detailed here, as they are of no impor- 
tance in settling the legal questi ons in this case. 
The libellants continued to demand the coal, 
and finally, on or about the 20th of April, the 
master delivered, and the libellants received, 
all the cargo except thirty-seven tons, which 
he declined to deliver until the freight was 
paid. The libellants demanded the whole, and 
renewed the offer of security, which they had 
made at first This was not accepted, and the 
thirty-seven tons have not been delivered, but 
are still retained as security for the freight 
money, and for this refusal to deliver, the 
libellants have brought this suit 

The first question to be disposed of, in this 
part of the case, is whether Captain Holt 
had the authority to make the contract, em- 
braced in this bill of lading, for this is the 
one upon which the suit is founded. Some 
confusion crept into the argument of the 
case, hy confounding this contract with the 
agreement made by Captain Holt with the 
libellants, during the winter, at Deep River. 
It was insisted by the quarry company, that 
the master could not, under the circum- 
stances, bind the owners by a contract for 
the future employment of the vessel; That 
may be conceded. But he could, and did 
bind them, by receiving this coal on board, 
and signing this bill of lading. And, as 
already remarked, it is this contract, upon 
which the libel is founded, and the duty 
of the parties under it is to be determined 
by the settled rules of maritime law. The 
claims set up by the libellants, as to the mode 
of paying this freight, will be considered 
hereafter. For the present, therefore, I lay 
out of the case, the agreement made by the 
master with the libellants at Deep River, 
during the winter. The master, both by the 
rules of maritime law, and by the course 
of business, long pursued by him, with the 
knowledge of the quarry company, in re- 
gard to return freights, had full power to 
receive this coal on board, and sign the bill 
of lading. The vessel then became bound 
to the cargo, and the cargo to the vessel, 
for the faithful performance of the contract 
by both parties. This is familiar law. 

The next question is, whether the owners 
of the schooner were justified in detaining 
part of the cargo until the freight was paid. 
This point is entirely free from doubt They 
could have detained the whole, if they had 
so chosen, as the lien of the owners of the 
vessel attached to the whole as security for 
the freight money. No principle is better 
settled, both at common law, and by the 
maritime codes, than that which holds that 
the ship owner, and the master as his agent, 
have a lien on the goods carried in their ship, 
for the freight Indeed, a late writer re- 
marks that this has never been denied. 
Pars. Mar. Law, 1, 125. Of course they have 
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the right to retain the merchandise until 
this lien is discharged, for, unless there is 
some special agreement to the contrary, the 
lien is lost by the delivery of the goods. In 
the case of Drinkwater v. The Spartan 
[Case No. 4,085], Mr. Justice Ware remarks: 
"The general right of the master and own- 
ers to retain the merchandise for the freight 
due upon it, has not been denied. It is too 
well established to admit of doubt* It is a 
principle of the general maritime law, the 
common law of the commercial world, sanc- 
tioned by all the maritime codes, ancient and 
modern, and confirmed by numerous deci- 
sions of the highest courts, both in this 
country and England. Nor does there ap- 
pear to be any difference in principle, nor is 
any recognized in law, whether the merchant 
takes the whole vessel by charter party, or 
sends his goods in a general ship. The lien 
of the owners is as perfect for the hire of 
the vessel stipulated in the charter party, as 
it is for the freight stipulated in, the bill of 
lading." This doctrine is recognized by Mr. 
Justice Story, in the case of Certain Logs 
of Mahogany [Id. 2,559]. In the latter case, 
it is stated that, by the maritime law, the 
shipper has a right to have the goods un- 
livered, so that he can examine them to 
ascertain whether they are damaged or not. 
But this point does not, and could not arise 
in the present case. This cargo was all an- 
thracite coal, which was not susceptible of 
damage. The existence of the lien of the 
master and owner on the cargo, for freight, 
is also recognized in Raymond v. Tyson, 17 
How. [58 U. S.] 53. In that case, and many 
others, it is said that this lien may be 
waived without express words to that effect, 
if there are stipulations in the charter party, 
inconsistent with the exercise of the right 
of lien, or when it can be fairly inferred that 
the owner meant to trust to the personal 
responsibility of the charterer. See, also, 
The Eddy, 5 Wall. [72 IT. S.] 481. I shall 
hereafter consider whether there is anything 
in this bill of lading, or in the agreement 
relied on by the libellants, inconsistent with 
the right of lien, which was binding on the 
owners of this schooner. 

The authorities generally state that this 
right of detention continues "until the pay- 
ment of, or security for, the freight." It is 
claimed by the libellants that they offered 
security, and, therefore, complied with the 
rule, and were, consequently, entitled to de- 
livery. It becomes necessary, therefore, to 
determine whether they offered the security 
contemplated by law. I assume that they 
tendered such security as they proposed to 
give, and thus clear the case of all technical 
difficulties. What security did they tender? 
A statement of the prior dealings between 
the libellants and Captain Holt, with the 
r admissions of the former, will, of itself, f ur-, 
'nish an effectual answer to their principal 
claim in this case. It appears from the tes- 
timony of one of the libellants, together with 



a transcript from their books, which they 
put in evidence, that on the 6th of Novem- 
ber, 1S67, Captain Holt was indebted to 
them to the amount of $30.03. This I as- 
sume to be for supplies furnished him for 
use on board of the vessel, though the evi- 
dence is not very clear, on this point, and 
the items are not given. Under the same 
date he is charged $14.76, which, from the 
items, and the statement of the libellants, 
appears to have been supplies and provisions 
for use on the vessel. November 27, 1867, 
the captain is charged with $25.15 for 
amount paid the mate on the captain's order. 
November 28th, $13.88 is charged, and the 
articles are stated by the libellants to have 
been for provisions for the schooner. De- 
cember 19th, a small charge of $1.50 appears 
in the account, but whether the article was 
for the schooner does not appear. From De- 
cember 23rd to December 30th, $31.92 is 
charged, and the libellant Lane testifies that 
this amount was for supplies furnished the 
captain's family. December 30th, $15.55, 
for goods delivered to the mate on the cap- 
tain's order. From January 7th to January 
29th, 1SGS, $29.54, supplies to the captain's 
family. January 30th, cash $50, paid the 
captain. February 6th to 26th, $27.07, for 
family supplies. March 28th, $60.64. This 
latter amount was for supplies furnished the 
mate's family, on the verbal order of Captain 
Holt, while the former was at Cold Spring, 
in charge of the schooner as shipkeeper. I 
may have omitted some small items, but this 
is substantially the account of the libellants 
as it stands on their books, and was ex- 
plained by the testimony of the libellant 
Lane, with the exception of a small bill of 
items, amounting to $9.84, for implements 
and small furniture for the schooner. There 
is also a credit on the general account of 
$30.10. Now the agreement made between 
the master and the libellants, at Deep River, 
some time during the winter, and I infer, 
from the evidence, about the 30U of January, 
1868, was that Holt should bring a load of 
coal for the libellants from Rondout to 
Deep River, as soon as navigation opened, 
provided he was not held to his Fall River 
engagement, and that the freight money 
should be applied on this account, and thus 
extinguish it as far as it went When, there- 
fore, the libellants offered security for the 
freight, it was, to use the language with 
which they accompanied the offer, "for the 
freight for which they were liable," or, as 
stated by the libellant Lane, "if they were 
legally liable." The latter testified on this 
point as follows: "I considered that we had 
performed our part of the contract— that we 
had paid for the freight We agreed to give 
security to pay if we were legally liable." 
It is obvious that this was practically noth- 
ing more than an offer of security to pay the 
freight if the owners should be able to es- 
tablish their claim to it at the end of a law- 
suit It was in no sense such a security to 
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pay the owners, or the master then in charge 
of the schooner, the freight earned by the 
carriage of this coal, as the law contem- 
plates, and they were justified in refusing to 
accept it, and in declining to deliver the 
coal until the freight was paid or properly 
secured. 

The assumption of the libellants that the 
owners of the schooner generally were lia- 
ble to them for this debt of Holt, and that 
therefore they had a right to delivery of the 
cargo, without other payment, was clearly 
an error. In the first place, they charged 
the account on their books alone to Holt, 
and not to the schooner, or her owners gen- 
erally. It is true that this is not a conclu- 
sive circumstance, but one that an adequate 
explanation might overcome. If the supplies 
were furnished on the credit of the master, 
instead of that of the vessel or her owners, 
rhen the former is alone liable. This would 
be true, whatever might have been the char- 
acter of the supplies furnished. In the sec- 
ond place, no liability could attach to the 
owners generally for the supplies furnished 
Captain Holt for this vessel, under the cir- 
cumstances. He was running her under a 
special contract to victual and man her him- 
self, and this was known to the libellants. 
The libellant Lane, in his testimony, said: 
"I understand that coasting vessels, on Con- 
necticut river, to and from other ports, are 
run on this plan. The captain victuals and 
mans the vessel, and takes a certain share 
of her earnings, after such deductions as are 
agreed upon. The share of the captain de- 
pends not upon custom, but upon special 
agreement." This was, in general terms, 
the arrangement of Holt with the owners. 
In victualing and manning the schooner, he 
was acting on his own account, and not as 
the agent of the general owners. To that 
extent he was owner pro hac vice, and could 
not bind the owner fop supplies. Webb v. 
Pierce [Case No. 17,320] ; Mayo v. Snow Lid. 
9,356]. 

This doctrine has been recognized by the 
supreme court of the United States, although 
the latter tribunal has held that the owner 
pro hac vice can, in case of necessity, and 
when in a foreign port, hypothecate the ves- 
sel for repairs and supplies, although he can- 
not bind the owners personally. Thomas v. 
Osborn, 19 How. [60 U. S.] 22, 30. I do not 
overlook the fact that in Webb v. Pierce, al- 
ready cited, the master had entire control of 
the vessel, and power to direct her move- 
ments and employment; and that this ar- 
rangement was deemed by the court a sev- 
erance of the usual relation of principal and 
agent which ordinarily exists between mas- 
ter and owners. In such a case even per- 
sons who have no actual notice of the ar- 
rangement cannot contract with the master 
for supplies so as to bind the owners person- 
ally. In this case Holt had substantial con- 
trol over the freighting business on his re- 
turn voyages; but I do not rest this point 
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on that circumstance. It is sufficient that 
these libellants knew that he was running 
this vessel under an agreement with the gen- 
eral owners by which he and not they were 
to victual and man her. In that matter he 
was, within the libellants* knowledge, act- 
ing as principal, and not agent It follows, 
of course, that these libellants could not 
charge the owners generally for these stores 
and provisions delivered to the master, or 
on his order, to the mate. As this could not 
be done directly, the liability could not be 
created indirectly by an arrangement with 
the master that the future earnings of the 
vessel should be applied to the payment of 
this debt against him. The master of a ves- 
sel has no power to pledge the freight for his 
private purposes. Keith v. Murdoch [Case 
No. 7,652]. The offer of the libellants, there- 
fore, to give security for the freight on this 
coal "if they were legally liable" was a con- 
ditional offer, resting upon the baseless as- 
sumption that they had already paid the 
amount due, and were, therefore, not liable 
at all. No such offer as that could entitle 
them to delivery. If tKe words "as agreed" 
written in the bill of lading after the printed 
words "they paying the freight for the same," 
refer to this agreement to apply the freight 
on this debt of Holt, they cannot be allowed 
to alter the result, for the master had no 
authority to make such an agreement, and 
this the libellants must be presumed to have 
known. This disposes of the principal claim 
set up by the libellants; but there seem to 
be so many vague notions afioat in the vicin- 
ity of Connecticut river, touching the liability 
of domestic vessels and their owners for sup- 
plies contracted for by the master, that it 
may be well to say a word on that subject in 
connection with the facts developed in this 
case. 

It will be noticed by the account of the 
libellants and their testimony, already re- 
ferred to, that a considerable portion of the 
supplies furnished were not for the schooner 
at all. They were advanced to the master 
while he was off duty, at home, and his ves- 
sel lay in a foreign port disabled for the win- 
ter. They were supplies, not for the schooner 
Daniel Russell, but for the family of Captain 
Holt. To call such a transaction furnishing 
supplies to a vessel is little short of absurd- 
ity. As well might a builder charge the own- 
ers of a vessel for repairs on the master's- 
house, or a physician for services in curing 
his children. Indeed, such advances, wher- 
ever the vessel might be, and however em- 
ployed, and whether the master be merely 
master, or owner pro hac vice, have no rela- 
tion to her— are not for her benefit, and are 
not chargeable to her owners, nor can the 
debt for them be made a lien on the ship. 
It is elementary law that the only supplies 
for which a ship or its owners are liable, 
when contracted for by the master, are those 
which relate to the ship itself or to her navi- 
gation and use in the business of the voyage. 
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They must be fit and proper for her, and per- 
tain to her wants, necessities and business as 
an instrument of commerce. Parsons in his 
work on Maritime Law remarks, "One gen- 
eral limitation of the power of the master to 
bind the owner by the contracts he makes 
for him is this: they must relate to the con- 
dition, or the use and employment of the 
ship, and be within the usual duty and busi- 
ness of the master." Volume 1, p. 3S3. In 
Rocher r. Busher, 1 Starkie, 27, Lord Ellen- 
borough remarked in regard to money ad- 
vanced to .the master: "The money supplied 
must not be understood of an indefinite sup- 
ply of cash, which the master may dissipate, 
but only, such as is warranted by the exigen- 
cies of the case, as for the payment of du- 
ties or other necessary purposes." Chief 
Justice Abbot, in his work on Shipping (page 
175, Story & Perkins* Ed.), after citing Lord 
Ellenborough's remark, adds: "And it must 
be advanced expressly for the use of the 
ship, otherwise, although expended for that 
purpose, the owner will not be responsible 
for it to the lender." 

The necessaries which a ship may need 
in the course of her voyage, of course in- 
clude victualing for the crew, and such funds 
as the master might require for the payment 
of their wages then due. But the notion that 
while a vessel is laid up in a foreign port, a 
merchant residing in the state to which she 
belongs, can charge the owners for supplies 
furnished the master for the use of his fam- 
ily residing at the latter place, has no founda- 
tion in law or good sense. Indeed such sup- 
plies are not chargeable to the owners under 
any circumstances, in the absence of an 
agreement on their part to that effect. 

The same .principles are applicable to the 
advances made to the mate upon the order 
of the captain, while the former was in 
charge as shipkeeper at Cold Spring. It is 
possible that this mate at Cold Spring in 
charge of the schooner, might have obtained 
there, on the credit of the owners^ such sup- 
plies and necessaries as were wanting to en- 
able him to perform his duty and protect the 
vessel; and if he could not have obtained 
them on the credit of the owners, might have 
bound the .vessel itself: though this point is 
not clear. The Harriet [Case No. 6,097], 
But if he chose to rely on advances made 
at a home port, even for his wants there, he 
should have applied directly to the owners, 
and not to the master. But, as already re- 
marked, supplies to his family at Deep River 
were in no sense supplies to this vessel at 
Cold Spring, and the owners are not re- 
sponsible for them, although they were, as it 
is claimed by the libellants, advanced on the 
order of the master. 

It necessarily follows that there is no lia- 
bility on the owners of this vessel generally 
for the supplies and provisions furnished 
Captain Holt while he was master. So far 
as victualing and manning the vessel was 
concerned, he acted for himself, and not the 



owners. Even if he had -been in a foreign port 
he could not have obtained supplies on the 
credit of the owners, though the necessities 
of the vessel might have required them. He 
could only have bound the vessel itself, ljy a 
tacit or direct hypothecation. This is the 
doctrine of Thomas v. Osborn, 19 How. [60 U* 
S.] 22, already cited. To the same point is 
Freeman v. The Buckingham, 18 How. [59 U. 
S.] 182. This rule would apply to the case 
under consideration, even had the articles 
purchased by Holt been for the vessel and 
consumed on board of her. As to those ad- 
vanced to him for the use" of his family when 
the vessel was laid up, under no circumstan- 
ces could the owners have been made liable 
for them without their express consent As 
to the §50 cash paid Holt January 30, that " 
stands upon no better ground. To be sure 
the libellant Lane says that this sum was 
advanced to him as part of the freight money 
on this coal, which he was to bring at the 
opening of navigation. But there is no evi- 
dence that it was intended to be employed, 
or was in fact employed, in promoting the 
voyage. The master was at home. The ves- 
sel was frozen in and laid up at a foreign 
port The fair inference is that the captain 
wanted this money for his own private pur- 
poses. For that we have seen that he could 
not pledge even a present freight of his vessel. 
A fortiori he could not pledge her future earn- 
ings. 

As already remarked, the account of the 
libellants shows a small bill of §9.84 fur- 
nished the schooner on the order of Captain 
Holt, for small articles, of a character per- 
taining to what may be called her furniture. 
They were not provisions for her crew, but 
implements for necessary and permanent 
use on board. They were furnished during- 
the summer of 1867, while the vessel was 
pursuing her voyages. They were articles re- 
quired for immediate use, and though fur- 
nished at a home port, it was at a place 
twenty miles distant from the residence of 
the principal owner. Such articles, immedi- 
ately needed for current use, I think the 
master could, in the absence of funds in his 
hands, obtain, even in a home port, at this 
distance from the owner's residence, upon 
the credit of the owner. In Jordan v. 
Young, 37 Me. 276, 280, the court say: "The 
master of a vessel can do all things neces- 
sary for the prosecution of the voyage. But 
this authority does not usually extend to 
cases where the owner can interfere, as in 
a home port If the vessel be at a home port, 
but at a distance from the owner's residence, 
and provisions or other things require to be 
provided promptly, then the occasion author- 
izes the master to pledge the credit of the 
owner." But it must not be inferred from 
this that the authority of the master to bind 
his vessel, or pledge the credit of her owners, 
for supplies and repairs is without limit It 
was remarked by Dr. Lushington, in the 
case of The Druid, 1 W. Rob. Adm. 391, 399/ 
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that "in all causes of action, which may arise 
from circumstances occurring during the 
ownership of persons whose ship is proceed- 
ed against, I apprehend that no suit could 
ever be maintained against the ship, where 
the owners were not themselves liable, or 
where their personal liability had not been 
given up, as in bottomry bonds, by taking a 
lien on the vessel. The liability of the ship, 
•and the responsibility of the owners, in such 
-cases, are convertible terms; the ship is not 
liable if the owners are not responsible, and, 
vice versa, no responsibility can attach up- 
on the owners, if the ship is exempt, and not 
liable to be proceeded against." Now, it is 
quite true that this doctrine is not of uni- 
versal application in this country. We have 
already seen that in cases where the master, 
pro hac vice, contracts for supplies, even in 
a foreign port, he may bind the ship, but 
cannot pledge the personal credit of the own- 
ers. But ordinarily, where the master sim- 
ply represents the general owners, I appre- 
hend that the doctrine laid down hy Dr. 
Lushington is the true one. As an eminent 
admiralty judge, his decisions command the 
nighest respect In view of this doctrine, it 
will be instructive to look at the state of the 
law in this country as to the extent of the 
master's power to create a lien on his ship 
for repairs and supplies. This is well stated 
in 3 Kent, Comm. 169, 170: "In this coun- 
try, it was formerly, and rather loosely, de- 
clared in some of the admiralty courts of the 
United States, that the person who repaired 
or furnished supplies for a ship, had a lien 
on the ship for his demands. But the doc- 
trine was examined, and the rule declared 
with great precision, by the supreme court 
of the United States, in the case of The Gen- 
eral Smith, 4 Wheat [17 U. S.] 438, and re- 
asserted in the case of The St Jago de Cuba, 
-9 Wheat [22 U. S.] 409. The rule of the 
English common law is explicitly adopted, 
that material men and mechanics, "furnish- 
ing repairs to a domestic ship, have no par- 
ticular lien upon the ship itself, or its pro- 
ceeds in court under a decree of sale, for 
the recovery of their demands, with the ex- 
ception of the shipwright who has possession 
of the ship. As long as he retains pos- 
session, he has a lien for repairs. The dis- 
tinction is, that if repairs have been made 
or necessaries furnished to a foreign ship, 
or to a ship in the port of a state to which 
she does not belong, the general maritime 
law, following the civil law, gives the party 
-a lien on the ship itself for its security, and 
he may maintain a suit in rem, in the ad- 
miralty, to enforce his right But in re- 
spect to repairs and necessaries in the port or 
state to which the ship belongs, the case is 
governed by the municipal law of that state, 
and no lien is implied unless it is recognized 
by that law." By the municipal law of this 
state, no such lien is created or recognized. 
Buddington v. Stewart, 14 Conn. 404. Un- 
der this doctrine of the supreme court of the 



United States, it is clear that the master can 
create no lien on the ship for repairs and 
supplies in a port of the state to which she 
belongs, and where her owners reside. The 
question arises, can he bind the owners per- 
sonally by such a contract? The authorities 
on this point, though somewhat numerous, 
are not very uniform or consistent But 
they undoubtedly imply exceptions to the 
rule laid down by Dr. Lushington, and their 
general tendency is to support the doctrine 
that the owners are personally responsible 
for such repairs and supplies, ordered by the 
master, "as are reasonably fit and proper, 
and apparently necessary to enable the ves- 
sel to navigate the sea, and perform her 
voyage in safety," though obtained in a home 
port, and especially in one at some distance 
from that at which the owners reside. Jor- 
dan v. Young, 37 Me. 276; 1 Conk. Adm. 
(2d Ed.) 74, 75. The question of the liability 
of the owners for repairs and supplies fur- 
nished on the order of the master at the port 
of their residence would not often arise, for 
such acts of the master would usually be 
known to the owners, and his authority to 
make the contracts presumed. 

Another point raised by the pleadings in 
this case, and discussed on the argument, 
was whether Holt, at the time of his deal- 
ings with the libellants, was a part-owner 
of the schooner. This question is not im- 
portant, in the determination of the case, for 
his power as master was not enlarged by his 
being part owner, so far as these transac- 
tions are concerned, unless with reference 
to the payment of the shipkeeper while the 
vessel was laid up at Cold Spring. He left 
the mate in charge, at small wages, and in- 
formed the agent of the other owners of the 
fact The payment of his wages at any 
particular time or place was not a matter of 
necessity. Supplying his family, at Deep 
River, was not a duty of the owners. It 
was indeed, their duty to pay him his wages, 
but there was no necessity for Captain Holt 
to pledge their credit for that purpose, and, 
under the circumstances, he had no authority 
to do so. The principal owners lived near 
Deep River, were abundantly responsible, 
and an application to them could have been 
made with promptness and ease. The serv- 
ice of the shipkeeper did not relate to the 
navigation of the vessel, nor did the supplies 
furnished relate to her care and supply, and 
there is no principle known to the law which 
can bind the owners to pay this debt contract- 
ed by Holt The latter, certainly, could not 
as part-owner, in a home port pledge the 
future earnings of the vessel to a third party 
making the advances. Whether one part- 
owner can bind another at all, in a home port, 
for repairs and supplies to the vessel itself, 
without specific authority, is still an open 
question. 1 Pars. Mar. Law, 90. 

But, to prevent misapprehension hereafter, 
it must not be inferred that this court assents 
to the claim set up by the quarry company. 
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that Holt is not to be deemed a part-owner, 
because lie bad mortgaged bis share in the 
vessel. They set up in their answer, and 
proved, a mortgage to them by Holt of bis 
•interest, to secure the payment of five hun- 
dred dollars, or so much thereof as might be 
found due on final settlement, and also to 
secure any earnings of the vessel that might 
thereafter become due from Holt to them. 
This mortgage was dated September 5th, 
1866; but no possession was taken by the 
mortgagee under this mortgage. The re- 
lation of the mortgagor and mortgagee, to all 
the rest of the world, remained the same. 
Holt still continued in possession as part- 
owner and master. Under these circumstan- 
ces, *he is to be deemed a part-owner, as to 
third parties contracting with the vessel in 
regard to freight or supplies, just the same as 
if no mortgage had been given. The mort- 
gagee of a vessel, out of possession, is never 
in this country, regarded as the owner. If 
he were, very serious consequences would fol- 
low. He would then become personally lia- 
ble for supplies and repairs. "But it is well 
settled in our law, that a mortgagee out of 
possession is not liable for supplies and re- 
pairs. And it is equally well settled, that the 
holding of a conditional bill of sale, or having 
the mere legal title to a vessel, does not, of 
itself, render a party liable. The law pre- 
sumes the credit to be given to the party in 
possession as acting owner, and as long as 
he remains in possession, with the consent of 
the holder of the legal title, and manages and 
controls the vessel, and receives the profits, 
he is, for all practical purposes, the owner. 
So far as he is concerned, the law jxeats the 
mortgage as if it had no existence." Fland. 
Shipp. §§ 400, 401. In this case, the quarry 
company merely held the legal title as securi- 
ty for the obligations of Holt to them. The 
practical ownership, as to third parties in 
their dealings with the vessel, remained the 
same as if no mortgage had been given. 1 
Pars. Mar. Law, 116. 

I come now to the question as to what 
decree is proper to be rendered in this case. 
I have already disposed of the question of 
the lien of the owners on this coal for the 
freight money, and their consequent right 
to detain it until the same was paid or se- 
cured. This lien attached to the whole car- 
go, and the master might have landed it at 
the port of delivery, and placed it in charge 
of a third person, and, if the freight money 
continued to be withheld, the owners of the 
vessel could have kept it in that condition, or 
libelled it, had it sold by a decree of the court, 
and thus obtained the freight money. They, 
however, chose to deliver a part and detain 
the rest The lien on the part delivered was, 
of course, extinguished by delivery. After 
some doubt; I am inclined to the opinion that 
the lien for the whole freight may be con- 
sidered as remaining on that portion of the 
cargo detained. It was broken coal, in bulk, 
belonging to one owner and consignee. That 



a part was detained, instead of the whole,, 
was no injury, but a benefit to the shipper 
and consignee. Abb. Shipp. (Story & Per- 
kins' Ed.) p. 461, note 2. The remaining por- 
tion, which was not delivered, was never, 
landed at Deep River at all, but was taken 
away by the schooner, and left at Portland, 
and notice given to the libellants that it was 
at their disposal whenever the freight should 
be paid. The proper course would have been 
to land this remainder at the port of delivery, 
and place it in charge of a third person, sub- 
ject to the libellants' order, on their paying 
freight But this point was not made a 
question on the trial. The whole struggle 
was over the liability of the owners to de- 
liver, without further or other payment of 
freight than the advances made to Holt. 

As the owners of the vessel undertook to 
sever the cargo, and retain only so much as 
would secure the freight money due, and took 
this quantity away, they should have seen to 
it that they took no more than was necessary. 
They detained and removed thirty-seven tons, 
worth, as I find from the evidence, three 
hundred and seventy dollars. The freight on 
the whole amounted to two hundred and for- 
ty-six dollars. As they show no necessity 
for thus taking the amount not delivered 
away from the port of the consignee, they 
substantially converted it to their own use, 
and must be held liable for any excess of 
its value over the amount of the freight 
This excess was one hundred and twenty- 
four dollars. To this 1 will add the $9 S4, 
for. which they are indebted to the libellants 
for supplies furnished the vessel directly— 
the whole, with interest from April 20th, 186S, 
to the present time, amounting to $152 06. 
Let a decree be entered for the libellants for 
that amount, with costs, against both the 
respondents. Holt is liable for the balance 
of the libellants' account Though much of 
the account against him would not have been 
recoverable in a suit in admiralty, brought 
directly upon it, as it did not rest on a mar- 
itime contract, yet he bound himself, as mas- 
ter, to deliver this coal at the stipulated 
freight of two dollars per ton, in discharge of 
the debt due from him to the libellants. He 
received the cargo, and then became bound 
to the performance of his contract, which 
he failed to complete. He is therefore per- 
sonally liable for his failure. Let a decree 
be entered against him separately for §279 50. 

NOTE (by Judge Shipman). It will be no- 
ticed, that there is no formal discussion, in the 
above opinion, of the legal character of the act 
of the master in carrying away a portion of 
the cargo from the port of delivery, named in 
the bill of lading, No notice of this point was 
taken by counsel. But it will be seen, by ref- 
erence to the closing part of the opinion, that 
it was held to be the duty of the master, on 
the refusal of the consignee to pay the freight 
to land the cargo at the port of delivery, and 
place it in charge of some third party, subject 
to the consignee's order on payment of freight 
and charges; and that removing it to another 
port, without showing any necessity therefor, 
was practically an illegal act, and a conversion 
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of that part of the cargo. For this act I held 
the owners liable for the full value of the coal 
thus removed, at the local price, deducting 
freight. To prevent, however, any erroneous 
inference being drawn from the omission to dis- 
-cuss the point on principle and authority, it 
may be well to state, that the rule undoubted- 
ly is, that where the consignee refuses to re- 
ceive the cargo at the port of delivery and pay 
the freight, the master should then land and 
store it with some other party, subject to the 
order of the consignee or owner, on the pay- 
ment of freight and charges. I applied this 
rule, several years ago, in an important case 
in the district court for the Southern district 
of New York. Atlantic & P. Guano Co. v. 
The Robert Center [Case No. 630]. The same 
doctrine is laid down by Mr. Justice Story in 
Arthur v. The Cassius [Id. 564], See, also, 
The Convoy's AYheat. 3 Wall. [70 TJ. S.] 225. 
In Arthur v. The Schooner Cassius, Mr. Jus- 
tice Story remarks: "If the consignee refused 
to receive the cargo after it was landed, and 
to give a bill on New York for the freight, then 
it became the duty of the master to place the 
same in the hands of some trustworthy person 
for the security of his lien for the freight, and 
subject thereto, for the benefit and account of 
the owners. But no right, even under the cir- 
cumstances, could exist on the part of the mas- 
ter to sell the cargo, unless it was perishable, 
and might otherwise have been lost or have per- 
ished, which is not proved, or pretended by the 
answer. A fortiori, if the master had no right 
to sell at Yelaseo, he could not have a right to 
carry the cargo to New Orleans, and sell it 
there; since it is just as clear that there was no 
necessity therefor. This act, therefore, in car- 
rying it to New Orleans, was a gross breach of 
his duty, and the sale a tortious conversion of 
the property. It might, perhaps, have admitted 
of a different construction, if the cargo could not 
have been landed at Yelaseo, or there deposited 
in safety for the owners; or if the sale at Velas- 
co or New Orleans had become indispensable 
from the perishable nature and condition there- 
of. Such a case has not been made out; and. 
therefore, it need not be decided on the present 
occasion." 

It is obvious that cases may arise where, on 
refusal of the consignee to receive the cargo, 
it may be the right of the master to leave it 
at some other port than that named in the bill 
of lading, especially where the consignee is al- 
so the owner. If the latter refuse to receive 
the cargo and pay, or secure the freight 'money, 
and no person can be found at the same port 
to receive it, it is clear that the master should 
not be shut up to the alternative of tying his 
vessel to the dock to rot, with the cargo on 
board, or delivering it to the consignee, thus 
losing his lien. I apprehend that, in such a 
case, the master might safely leave the cargo 
at the nearest port to the residence of the con- 
signee, at which a person could be found who 
would take charge of it. It is true that this 
difficulty would not occur where the port of de- 
livery was one of considerable size and busi- 
ness, as, in such a port, persons could be found 
who would receive and store the cargo, and 
hold it subject to freight and charges; but in 
a very small place, like the one where this coal 
was to be delivered, this very embarrassment 
might arise. 

Where the consignee is not the owner, and 
refuses to, receive the cargo, it should be stored 
at the port of delivery by the master on ac- 
count of the owner, if any one can- be found 
who will receive it. If no one can be found 
at that port who will take charge of it, a more 
embarrassing question will arise as to what 
disposition the master should make of it. He 
cannot sell it unless it is perishable, or to save 
it from certain loss. Shall he store it at a 
place nearest the port of delivery named in the 
bill of lading, at which a person can be found 
to receive it, or shall he return it to the shipper 



or owner? It would be difficult to lay down a 
rule in advance, which would furnish a safe 
solution in all cases of questions of this char- 
acter. In such a dilemma the master must 
act prudently and in good faith, in view of all 
the circumstances. If the owner be within rea-" 
sonable distance, and yet not within easy com- 
munication, so that he can take his direction, 
it might be best for the master to return him 
the cargo. Yet it is clear that this would not 
be his duty where the owner resided at a dis- 
tant port. The same may be said in regard 
to his returning it to the snipper, where the lat- 
ter was not the owner, even though he might 
be the owner's agent. A cargo might be ship- 
ped by a merchant at London for a port on the 
Pacific coast of America. The owner of the 
cargo might reside in New York. On a re- 
fusal of the consignee at the port of destina- 
tion to receive the cargo and pay the freight, 
the master, finding no one else at that port to 
receive it, and being unable to communicate 
speedily with the owner or shipper, would doubt- 
less be authorized to land and store the cargo at 
the nearest proper and convenient port, having 
reference to his own convenience, and the ap- 
parent best interest of the owner. This would 
seem to be his only safe course. To return 
the cargo to London, or send it to New York, 
would be ruinous to the owner, as well as be- 
yond the duty of the master. Leaving it, there- 
fore, with a responsible party, at some proper 
adajcent port, would, I apprehend, be a dis- 
charge of the duty of the master, and exonerate 
the ship and hei owners. Of course, the mas- 
ter should then notify the owner as expeditious- 
ly as possible. 
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FOX v. The LUCY A. BLOSSOM. 

[4 West. Law Month. 415.] 

District Court, N. D. New York. Feb. Term, 
1854. 

Marine Insurance — Subrogation — Abandon- 
ment by Assured— Damages Arising 
from Collision— Estoppel. 

1. Where the owner of a vessel sunk by a 
collision, recovers the full value of the vessel 
in admiralty, on the ground that the vessel is 
totally lost, and is actually paid the amount of 
such decree, the title of the submerged vessel 
passes to the party paying its value, on the 
familiar principle "Solutio pretii emptionis loco 
habitur," which may be rendered, substantial- 
ly, Payment of the price operates a purchase 
of the thing. 

2. The application of this maxim is not con- 
fined to those cases where the property has 
passed into the hands of the party paying, as 
recoveries in actions of trespass and trover, 
where the property has been actually taken or 
converted; but seems to extend to all cases 
where the value has been demanded and paid. 
The better opinion is, that it is not the recovery 
of a judgment that operates the change of 
property, but the demand and payment of val- 
ue, with or without a judgment. 

3. The rule applies in the case of a com- 
pulsory payment or payment by virtue of a 
legal obligation, though the party paying was 
a corporation, incapable in law of making a di- 
rect purchase. The application of this princi- 
ple to various legal relations considered. 

4. When a vessel, insured, has been sunk by 
a collision with another vessel through the fault 
of the latter, and pending an action brought by 
the insured against the owners of the vessel 
in fault, for the injury, claiming the full value 
for a total loss, the assured abandons to the 
underwriters, who accept the abandonment, the 
action proceeds for the benefit of the latter: 
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apd, upon the principle of the maxim above 
-cited, where the defendants pay the judgment 
or decree for the full value, the title of the un- 
derwriters to the submerged vessel passes to 
"them. y 

5. And when, in such a case, after pay- 
ment made by the defendant to the plaintiff of 
the amount of the judgment or decree without 
notice of the abandonment, the vessel is raised 
by the defendant, the original owner is estop- 
ped, in an action brought by him against the 
original defendants, from denying his title at 
the time of the judgment, and relying on a 
title subsequently acquired from the under- 
writers. 

[This was a libel by Watson A. Fox against 
the brig Lucy A. Blossom and against Henry 
"<3. Walker and others, claimants.] 

John Ganson, for libellants. 
W. H. Greene, for defendants. 

HALL, District Judge. This suit -was in- 
stituted for the purpose of establishing an al- 
leged title to the brig Lucy A. Blossom, her 
tackle, &c; and of obtaining the possession 
and claimed to be the rightful owners thereof, 
under an adverse title. 

The facts in the case are substantially as 
follows: On the 18th day of November, 1851, 
the brig Blossom— then being the property of 
the libellant— was run into and sunk by the 
steamer Niagara. The Niagara was then 
owned by Charles Af. Reed, Esq., but was 
running under a charter to the New-York & 
Erie Railroad Company, and she was victual- 
led, manned, managed and controlled, wholly 
by the agents of that company. On the 4th 
of December, 1851, the libellant in this suit 
filed in this court, his libel against the Ni- 
agara, her tackle, apparel, and furniture; 
and thereby alleged that by the collision 
referred to, the said brig, and the freight 
or the cargo on board of the same, became 
wholly lost to the libellant; and that it oc- 
curred through the negligence, unskilful- 
ness and fault of those in charge of the 
Niagara. The Niagara was thereupon ai*- 
rested, and Reed, her general owner, ap- 
peared and defended. After a hearing on 
pleadings and process, this court adjudg- 
ed and- decreed that the collision in the libel 
mentioned occurred as therein stated, and 
that the brig Lucy A. Blossom was thereby 
lost; that the libellant should recover §7,755.- 
20 for his damages and also his costs of suit; 
and that if the said damages and costs were 
not paid into court in ten days, the Niagara 
lier tackle, &c should be sold to satisfy the 
decree. The court intended to give, and by 
this decree, did give, to the libellant full dam- 
ages for the total loss of the vessel; upon the 
basis that such vessel having been sunk, 
was of no value; or that her value was so en- 
tirely speculative that it ought not to be 
taken into consideration; and it was conclu- 
sively established by the testimony, given 
on the hearing in this case, that the court 
intended to give to the libellant, by way 
of damages, the whole value of the proper- 
ty sunk; and that its award of damages 



was made on that basis. From this de- 
cree against the Niagara, an appeal was 
taken by Reed, her owner; but a few days 
after the appeal had been perfected the 
whole matter was settled, and Reed, the 
general owner and claimant of the Niagara, 
gave the libellant his draf ts on the New-York 
& Erie Railroad Company for the full 
amount of the decree. These drafts were ac- 
cepted and afterwards paid by the railroad 
company; and when given by Reed and 
accepted by the company, they were taken 
and received by the libellant in full pay- 
ment and satisfaction of the decree. The 
appeal was of course abandoned upon the de- 
cree being thus fully settled and satisfied. 
At the time of the collision, the Blossom was 
insured by "The New-York Protection Insur- 
ance Company," of Rome, N. Y., in the sum 
of six thousand dollars. She was valued at 
eight thousand dollars in the policy issued on 
such insurance, but an insurance beyond the 
sum of six thousand dollars was forbidden 
by the terms of such policy. About the time 
that the libellant filed his libel against the 
Niagara, he gave notice of the' loss of the 
Blossom by the collision, and that he aban- 
doned the vessel to the company as a total 
loss. There is no direct proof of an ac- 
ceptance of this abandonment, and it is 
doubtful whether the testimony authorizes 
the inference that the abandonment was 
ever accepted by the company. A short 
time after this notice of abandonment was 
given, the insurance company failed, and 
its assets passed into the hands of assign- 
ees. The libellant had had other deal- 
ings with the company, in respect to other 
insurances; and after the settlement and 
satisfaction of the decree in the collision 
suit, as hereinafter mentioned, the libellant 
settled with the assignees of the insurance 
company in respect to all the dealings be- 
tween him and the company, (including the 
insurance upon the Blossom), and then took 
from the assignees of the company an assign- 
ment of all their interest in the Lucy A. Blos- 
som, her tackle, apparel and furniture. The 
assignee who made this settlement, was in- 
formed at the time it was made that a decree 
had been obtained against the Niagara, but 
he stated on his examination as a witness in 
this suit, that he was unable to say that he 
then knew, or had been informed, that the 
decree had heen paid or satisfied. The vessel 
remained submerged until the spring of 1852; 
and until after the payment of the decree in 
the collision suit and settlement between the 
libellant and the insurance company. Early 
in the spring of that year, both the libellant 
and the New- York & Erie Company, intimat- 
ed an intention to make efforts to raise the 
sunken vessel, and the agent of the company 
made a contract with certain parties to raise 
her for the benefit of the company. This be- 
came known to the libellant, and, as soon as 
these contractors proceeded to the vessel for 
the purpose of raising her in pursuance of 
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their contract, be caused notice of bis claim 
to the ownership of the Blossom to be served 
on the persons employed in the effort to raise 
her. He also gave notice of his intention to 
prosecute any one who should interfere with 
the vessel in violation of bis -rights. The 
Blossom was nevertheless raised by the per- 
sons employed by the New- York & Erie Rail- 
road Company, and afterwards sold by that 
company to the claimants in the present suit. 
They repaired her at great expense, after 
which she was taken from their possession 
under the warrant of arrest issued in this 
suit 

Under this state of facts, it was claimed by 
the advocate for the claimants and respond- 
ents that, by the recovery and payment of 
the decree for the value of the sunken vessel, 
the property therein passed to the New-York 
& Erie Railroad Company, or to Reed, the 
owner of the Niagara; and that the libellant 
had no right of property in the vessel after 
such payment, and he cited 2 Kent, Comm. 
388, and note c, 380; 2 Bouv. Inst 148; S Cow. 
43; 2 Bailey, 466; Hopkins v. Hersey, 7 Shep- 
ley [20 Me.] 449; 2 Starkie, Ev. 1169; 1 Rawle, 
121, 273, 2S5; 12 Pick. 202; 4 Esp. 251; 3 
Barn. & C. 196; [Comegys v. Vasse] 1 Pet [26 
U. S.] 214; 2 Kent, Comm. 334r-336, 360. 

On the other band, it was insisted— 1st 
That the principle established by the cases 
which decide that when a defendant in an 
action of trespass or trover, pays a judgment 
for the value of a chattel which he has tor- 
tiously taken and converted to bis own use, 
only applies in cases where the possession 
has been changed and the action is brought 
to recover damages for the unlawful appro- 
priation of the chattel; and not when it was 
brought, as in the collision case ref erred to, to 
recover damages for an injury to the chattel, 
the possession not being changed. 2d. That 
the New- York & Erie Company had no right 
to purchase a vessel or take the title to the 
brig; that therefore the title could not pass to 
them, and could not leave the original owner 
of the vessel until it passed to another; that 
Reed was not personally liable for the dam- 
ages decreed in the collision suit, and did not 
pay them; nor were they paid for him, or for 
his benefit; and that therefore the title did 
not pass to Reed. 3d. That the vessel having 
been abandoned to the insurance company, 
the title to it was vested in that company at 
the time the decree was obtained and paid; 
and that it could not, therefore, pass in con- 
sequence of the pajment made to the libel- 
lant; and that the title the libellant now sets 
up was subsequently acquired, and can not 
be affected by the payment. 

Other questions in respect to the right of 
the court to entertain jurisdiction of the 
questions presented, and to the right of the 
libellant to demand possession of the Blos- 
som until payment of salvage and of the 
costs of subsequent repairs, were raised and 
ably argued by the advocates of the respec- 
tive parties; but it is unnecessary to discuss 



those questions, as the case will be disposed 
of upon the principal question— that of title- 
raised in the suit 

The existence of the principle which trans- 
fers to the defendant, in an action of trover 
or trespass, the title to a chattel which be has 
wrongfully appropriated, whenever he pays 
the judgment for its value, recovered against 
him in consequence of that appropriation, is 
not denied. It is, however, insisted that it is 
not applicable in a case like the present; and 
this is the first question to be decided in this 
case. The principle itself is founded in nat- 
ural justice and equity and we accordingly 
find it distinctly recognized in the earliest au- 
thentic code of laws to which we have access. 
In the law promulgated from Alount Sinai we 
find it declared: "And if a man shall open a 
pit, or if a man dig a pit, and not cover it, 
and an ox or an ass fall therein; the owner of 
the pit shall make it good, and give money 
unto the owner of them, and the dead beast 
shall be bis. And if one man's ox hurt an- 
other that he die; then they shall sell the live 
ox and divide the money of it; and the dead 
ox also they shall divide. Or if it be known 
that the ox hath used to push in time past 
and his owner hath not kept him in; he shall 
surely pay ox for ox; and the dead shall be 
his own." Exodus, xxi., 33-36. In the civil 
law, the same principle is recognized. Coop. 
Just lib. 4, tit 1, §§ 15, 16. The common law 
courts have uniformly recognized the princi- 
ple from the reign of James I.; but some 
judges have held that the title passed upon 
the recovery of the judgment, while others 
have adopted the more reasonable doctrine 
that the transfer takes place only upon sat- 
isfaction of the judgment. Brown v. "Woot- 
ton, Cro. Jac. 73; 2 Kent, Comm. 387, 388, 
and note, where the cases are referred to and 
discussed; Curtis v. Groat, 6 Johns. 168; 
Osterhout v. Roberts, 8 Cow. 43. 

I can not think that the form of the action 
determines the principle. In the cases of 
judgment and satisfaction in trespass, trover, 
detinue and replevin, it would now be ap- 
plied without hesitation; and these are, per- 
haps, the only form of action at common law, 
in reference to which the question has arisen 
in the form in which it is presented in this 
case. The Mosaic Code had as little respect 
for forms of action as the present New York 
Code of Procedure, and the cases to which 
the former code applied this principle, as 
well as the cases to which the civil law ap- 
plied it in the sections before referred to, 
were cases in which the possession of the 
property was not necessarily in the party by 
whom the price for value was to be paid; 
nor was its appropriation to his own use es- 
sential to its application. In Lacon v. Bar- 
nard, Cro. Car. 35, the right of the parties 
was determined, not upon the form of the 
action, but upon the question whether the 
defendant in the prior action of trespass had 
recovered damages in lieu of the property— 
that is, its estimated value. The court in 
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Curtis v. Groat, while declaring that the "re- 
covery ought to have been, distinctly for that 
specific chattel before the rule could apply." 
also declared the principle on which the rule 
was based. It was then said by the court: 
If a trespasser takes a chattel into his own 
possession, and the owner sues and recovers 
damages for the specific chattel so taken ^and 
detained, the recovery and execution done 
thereupon will change the property by opera- 
tion of law, on the principle "Solutio pretii 
emptionis loco habitur" (Jenk. Cent. 56, 189, 
Case S8) ; and this seems to be the rule, both 
in the French and in the civil law, where the 
transfer by such means is considered as a 
complete and absolute title (Pothier, Traits 
du Droit Propriety No. 464, Dig. 1, 35, 63). 
This principle of "solutio pretii emptionis 
loco habitur," is variously, and perhaps, it 
may be truly said, frequently applied, in the 
courts of common law and equity. -The doc- 
trine of subrogation may, I think, be traced 
to, this principle. In many other cases, 
where no suit has been brought, the princi- 
ple is properly and uniformly applied. The 
indorser or guarantor of a promissory note, 
which he has transferred to another, by in- 
dorsement or other writing, is undoubtedly 
reinstated in his ownership whenever he 
pays the note in discharge of his fixed liabil- 
ity as such indorser or guarantor; the party 
who duly pays a bill or note, after an ac- 
ceptance by him, supra protest for the honor 
of an indorser, becomes the owner of the bill 
as to all parties standing before him for 
whose honor he pays; one of several under- 
writera upon different policies covering the 
same risk, who pays the whole amount in- 
sured, has a claim for contribution against 
the others (Lucas v.Jefferson Ins. Co., 6 Cow. 
635; Newby v. Heed, 1 W. Bl. 416; Wiggin 
v. Suffolk Ins. Co., 18 Pick. 155); the under- 
writer who has paid a loss occasioned by an 
unlawful capture of a ship insured, or by the 
negligence of the master, pilot, &c, has a 
right of action, even in the name of the as- 
sured, for reimbursement of the loss he has 
sustained (PhiL Ins., 3d Jb3d., §§2008, 2009); the 
underwriter on the life of a debtor, who had 
paid the loss to the assured, is entitled to an 
action against the assured for any amount he 
may receive from the executors or adminis- 
trators of the party whose life was insured 
on account of the debt, to secure which the 
policy was made (Id. §§ 1729, 2010). And 
these are all, as I understand it, instances of 
the transfer of rights of property or rights in 
action, in accordance with this principle. It 
is also in accordance with this principle that 
the underwriter is entitled to the property in- 
sured when the assured has been voluntarily 
paid or has recovered, or has obtained satis- 
faction upon a judgment, for a total loss 
without an abandonment (Phil. Ins., 3d Ed., 
§§ 1495, 1511; Arn. Ins. p. 1185, § 410), and 
that an abandonment (and of course the re- 
ceipt from the underwriter of the whole sum 
insured on the basis of a total loss) is in law 
9fed.cas.— 41 



a transfer to the underwriter of all claims 
against third parties on account of negli- 
gence or misconduct occasioning the damage 
to the subject insured, or the destruction of 
it, by a peril insured against (Phil. Ins., 2d 
Ed., 1711). 

The same principle has doubtless been ap- 
plied, in analogous cases, in the admiralty 
courts; for in questions of this character, 
relating to the title of property, the ad- 
miralty almost uniformly adopts the doc- 
trines which prevail in the common law and 
equity courts. I have not, therefore, sought 
for similar cases in the reports of the de- 
cisions of the admiralty courts, but have en- 
deavored to find a case, or cases, like the 
present, in which the doctrine we have been 
considering has been discussed or applied. 
Perhaps I have not been sufficiently diligent 
in the search, and, at all events, I have been 
able to find but a single case bearing direct- 
ly upon the question now presented. The 
case referred to is that of The Columbus, 3 
W. Hob. Adm. 158; and in that case the 
question was whether the registrar and mer- 
chants had properly allowed a libellant in a 
cause of collision, the whole value of his 
vessel, by way of damages. The vessel of 
the libellant had been sunk by the collision, 
but before the proceedings were commenced 
in the court of admiralty, the sunken ves- 
sel had been raised at the expense of the 
owner of the vessel which had caused the 
injury, and carried into Rye harbor. Notice 
thereof had been given to the agent of the 
libellant, with an intimation that the owner 
of the Columbus was ready to deliver up the 
same and that he would not be responsible 
for any further damage or expense incurred 
by her remaining unrepaired in the harbor. 
No notice was taken of this intimation, and 
the suit in admiralty was subsequently com- 
menced. The registrar and merchants re- 
ported the full value of the vessel, by way 
of damages, as for a total loss; and this re- 
port was, after discussion and argument, 
confirmed by the court In delivering his 
opinion in that case, .Dr. Lushington, as I 
think, sanctioned the principle for which the 
advocate for the respondents has contended, 
not only in declaring that the report ought 
to be confirmed, but also when he declared 
that Mr. Fletcher, the owner of the vessel 
by which the libellant's vessel had been 
sunk, was, as the case then stood, entitled to 
have the vessel; or her proceeds, if he 
thought proper to make application for her 
sale under the direction of the court. 

Without referring to other authorities or 
enumerating other cases in which the prin- 
ciple we have been considering has been sub- 
stantially applied, I shall hold that the re- 
covery and satisfaction of the decree in the 
collision case, if the libellant had been still 
the owner of the injured and submerged ves- 
sel, would have transferred the title to the 
sunken vessel to the party paying the same. * 
As between the libellant and fteed, the pay- 
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merit of the former decree was made by the 
latter, but if it had been made in fact and 
in law by the New-York & Erie Railroad 
Company, I do not think the objection that 
such company had no legal right to make 
a direct purchase of the vessel, could avail. 
If the law could not cast the title upon the 
company by reason of their inability to take 
such title, then the payment must be deemed 
to have been made by Reed, or In his behalf, 
and the title to have vested in him; but I 
can perceive no legal objection to the vest- 
ing of the title in the railroad company. 
But it is said that the title to the vessel was 
in the insurance company, in consequence 
of an abandonment and acceptance; and 
that, consequently, the title could not pass 
by the payment to Fox, the libellant in this 
and the collision suit. I have already stated 
that it was at least doubtful whether there 
was any proof of an acceptance of the aban- 
donment, but I propose to assume that the 
abandonment was accepted, and then con- 
sider the question which the case will, after 
that assumption, present. From the time of 
the abandonment and acceptance, the suit 
-against the Niagara necessarily proceeded 
for the benefit of the insurance company; 
for the right of action had, by the abandon- 
ment and acceptance, been transfeiTed to 
the company (Phil. Ins., 3d Ed., 1711); and 
w r hen the decree was recovered and paid, the 
claim of Fox, the libellant in this and the 
collision suit, for the amount insured, was 
fully discharged, and he held the balance 
above that amount as a trustee for the com- 
pany. The right of action and the decree 
then belonged to the insurance company, 
and the payment made to the libellant was 
made for their benefit, and upon that pay- 
ment, thus made for their benefit, the title 
passed from them in accordance with the prin- 
ciple we have been considering. The insurance 
company's interest in the vessel resulted from 
the loss and subsequent abandonment and 
acceptance, and their consequent legal lia- 
bility to pay as for a total loss under their 
policy; and when that total loss was paid, 
and more than paid, to the libellant by the 
payment and satisfaction of the decree, the 
libellant could have no further claim against 
the company, but the company could proba- 
bly have recovered from him what he had 
received over and above the amount to 
which he was entitled under the policy. In 
short, the principle "Solutio pretii emptionis 
loco habitur," which would have transferred 
the absolute title to the vessel to the insur- 
ance company, if they had paid a to.tal loss 
under their policy, applies with equal force 
between the insurance company and those 
who actually pay the loss by paying the val- 
ue of the vessel under the decree; for the 
insurance company actually received the 
price of the vessel through the present libel- 
lant as their trustee or agent. Besides, the 
• suit had been prosecuted and the decree re- 
covered in the name of Fox, the libellant, 



and there is no proof that Reed or the rail- 
road company knew that the right of action 
had been assigned or transferred to the in- 
surance company before the payment of the 
decree. And this is enough to make the 
payment binding on the company and oper- 
ate to transfer the title to the vessel, even 
if there had been no subsequent confirma- 
tion of the acts of the libellant in prose- 
cuting the suit to a decree in his own name. 
But as between the present libellant and 
the parties here maintaining their rights de- 
rived from the railroad company and Reed, 
the libellant is estopped from averring that 
he had abandoned and thus assigned the 
sunken ship and the right of action for the 
collision, to the insurance company. The 
parties liable for the injury, and against 
whom the assigned right of action and de- 
cree existed, paid the libellant the amount 
of such decree, believing him to be entitled 
to receive it; and he accepted that payment 
without disclosing the fact of the assign- 
ment or transfer. Under such circumstan- 
ces he is clearly estopped from setting up his 
own want of title at that time to defeat any 
right which the parties paying would have 
acquired by their payment in case his right 
and ownership had continued. The libel 
must be dismissed with costs. 



Case No. 5,014. 

FOX v. PAINE et al. 

[Crabbe, 271.] i 

District Court, E. D. Pennsylvania. June IS, 

1839. 
Shipping — Registry and Enkoi/hent — Part 
Owner — Foreign Vessel— Voyage Disap- 
proved by Part Owner— Security. 

1. E. P.. a part owner of a vessel, known to 
be so by the other owners, not having, when 
he became a part owner, complied with the 
acts of congress, such omission not being for 
purposes of fraud or concealment, one of the 
other owners obtained an enrolment of the ves- 
sel, swearing that he and some others, totally 
omitting E. P., were sole owners. E. P. is en- 
titled to ask the court for security, from the 
other owners, for the safety of the vessel on n 
voyage not approved by him. 

[Cited in The Marengo, Case No. 9,060.] 

2. An omission in the registry and enrolment 
of an American vessel does not make her for- 
eign, but, at best, only deprives her of her 
American privileges. 

3. It is not unlawful for Americans to be part 
owners of a foreign ship; but she will not be- 
come entitled thereby to American privileges. 

4. Where the owner of One-eighth of a schoon- 
er disapproved of a voyage sanctioned by the 
other part owners, the court ordered the other 
part owners to secure the dissentient in double 
the value of his share. 

[Cited in The Marengo, Case No. 9,06G; 
Coyne v. Caples, 8 Fed. 640.] 

The libel in this case alleged thatthe libellant 
[Evan Pox] was the owner of one eighth part 
of the schooner [Lodemia and Eliza]; that the 

i [Reported by William H. Crabbe, Esq.] 
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other owners, to wit, Levi Paine [the master], 
"William S. Reed, William Murphy, and Isaiah 
Dunlap, were about to send her to sea, on a 
voyage to New Orleans, against the consent 
of the libellant; and prayed for security in 
the usual way, to the amount of the libel- 
ant's interest in the schooner, conditioned for 
her safe return. Stipulations having been 
given to abide by the decree of the court on 
the petition, the vessel was allowed to pro- 
ceed to sea. The application was, at first, 
resisted on the ground that the libellant had 
no interest or ownership in the schooner. A 
supplemental answer was afterwards filed, 
setting forth that, although the libellaut 
might hold a bill of sale, for one eighth of the 
• schooner, from John Compton, a former own- 
er, yet that, as neither the libellant nor Comp- 
ton had complied with the requisitions of the 
acts of congress, not having delivered to the 
collector of the port the former enrolment of 
the schooner, nor applied to the secretary of 
the treasury for an order on the collector to 
grant a new enrolment and license, not hav- 
ing taken and transmitted to the proper eol- 
lectcr, the oath or affirmation required by 
law, they, or either of them, were not enti- 
tled, by the law of the land, or the practice of 
the court, to ask the interposition and aid of 
the court in the manner set forth ^n the libel. 
It appeared that the libellant had -not, on his 
becoming a part owner, complied with the req- 
uisitions of the various registry acts, &c; 
that his omission to do so was not for any 
purpose of fraud or concealment; that the 
bill of sale, from Compton to the libellant, was 
drawn up by an ofiicer in the custom-house 
where the schooner was subsequently enroll- 
ed; that "William Murphy, another part own- 
er, had caused the schooner to be enrolled as 
being the sole property of himself together 
with Levi Paine, William S. Reed, and Isaiah 
Dunlap, he making oath to that effect; and 
that, at the time of such enrolment, the in- 
terest of the libellant in the schooner was 
fully known to the other part owners. 

St G. T. Campbell, for libellant 

The interest of the libellant, and the juris- 
•diction of the court are undoubted. The 
only question is, whether or no the libellant 
has forfeited his right to come into court, by 
any act or omission on his part; that is, by 
not having his name inserted as an owner 
on the enrolment and license? There is noth- 
ing in the act of 31st December, 1792 (1 
Story's Laws, 269), respecting enrolments and 
licenses, which deprives the party of the right 
to come into this court No fraud has been 
intended upon the revenue here; the bill of 
sale to the libellant was drawn by a custom- 
house ofiicer, at the very place where the 
vessel was enrolled, and it is by the neglect 
•of that ofiicer that the libelant's name has 
been omitted from the documents. The li- 
Tiellant is in fact a part owner, whatever the 
enrolment or license may say, and, as such, 
has a right to the protection of this court 



The other owners, by omitting to put. his 
name in the papers, cannot deprive him of 
his rights, most especially against themselves. 
Bronde v. Haven [Case No. 1,924]; Strelly v. 
Winson, 1 Vern. 297; Graves v. Sawcer, T. 
Raym. 15. 

' <3-. M. Wharton, for respondent 

The libellant has neglected or refused to 
comply with the laws of the United States, 
in regard to the ownership of vessels, and 
yet he comes into court to claim all the priv- 
ileges and rights of an owner according to 
law. Act Feb. 18, 1793 (1 Story's Laws, 235); 
Act Dec. 31, 1792 (1 Story's Laws, 268), §§ 
3-5, 11, 14; Act March 2, 1797 (1 Story's Laws, 
453). The libellant has endangered the na- 
tional character of the vessel by not comply- 
ing with the fifth section of the act of 1792. 
In England, the law makes all bills of sale 
of vessels void, unless the revenue regulations 
are complied with; but here the vessel only 
loses her national character and privileges. 
The libellant is not the part owner of a na- 
tional vessel, and therefore this court will not 
aid him. 

Mr. Campbell, for libellant, in conclusion. 

All the other part owners knew of the libel- 
ant's interest. In regard to the alleged viola- 
tion of the fifth section of the act of 1792, the 
time therein allowed has not yet expired. If 
a citizen of the United States was part owner 
of a prize, he could come into court and ask 
for such security as is now demanded. 

HOPKINSON, District Judge (after stating 
the facts as above). The ownership of the 
libellant has been made out very clearly. The 
schooner appears to have been built by one 
John Compton, for himself and others. On 
the 15th of September, 183S, he executed bills 
of sale to the other owners, in the proportions 
to which they were respectively entitled, to 
wit, one fourth to William S. Reed, one fourth 
to William Murphy, one eighth to Levi Paine, 
and one eighth to Isaiah Dunlap, the other 
one fourth remaining his own. On the 15th 
October, 183S, Compton transf erred one eighth 
of the schooner, that is, one half of his f ourth, 
to Evan Fox, the libellant, for the considera- 
tion of §669 96. There is nothing to impeach 
the validity or fairness of this sale; on the 
contrary, there is positive proof that Fox 
gave full value for it The interest of Fox, 
to the amount stated 'in his libel, being thus 
established, the defence is left on the ground 
s,et forth in the supplemental answer, that 
is, that the libellant does not appear to be 
an owner of the schooner in her enrolment 
and license, and has not complied with the 
requisitions of the revenue laws. We must 
recollect that this is not a question between 
the United States and this vessel, or her own- 
ers, or any of them; nor a question of the 
rights of this vessel, or her owners, in navi- 
gating her under the laws of the United 
States, nor to what privileges she is entitled 
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under those laws. It is a question between 
the owners themselves, and their rights 
against each other. 

It is in full evidence that the respondents 
well knew of the purchase, by the Jibellant, 
of one eighth part of this schooner, from 
the same person, Compton, from whom they 
derived then- title. The officer of the custom- 
house at Bridgetown, where she was built, 
also knew of the bill of sale from Compton 
to Fox, it being drawn by him. It seems, 
also, that Fox applied at the custom-house 
of this port, to have his name inserted in the 
enrolment and license of the schooner, and 
produced his bill of sale, but was told that, 
as all the owners resided in another district, 
new papers could not be granted here. There 
was, therefore, no attempt at fraud or con- 
cealment by Fox, either from the other own- 
ers, or the government The right of Fox, 
and the agreement between him and Comp- 
ton, hy which he obtained it, were well known 
to the other owners. Yet, in April last, Wil- 
liam Murphy, one of the owners, went to 
the custom-house at Bridgetown, and there 
swore that he, together with Levi Paine, Wil- 
liam S. Reed, and Isaiah Dunlap, were the 
sole owners of the schooner, wholly omitting 
the name of Fox. Now, putting Fox out of 
question, how are these respondents the sole 
owners? They have shown title to but three 
fourths. Whatever right Compton had not 
transferred to Fox, he assigned to his credit- 
ors, on the 26th October, 183$, eleven days 
after his transfer of one eighth to Fox. We 
find, then, that Murphy, well knowing of 
Fox's right, goes to the custom-house, and 
swears that he, Paine, Heed, and Dunlap, are 
the sole owners of the schooner, and gets the 
enrolment and license, accordingly; and now\ 
when Fox claims, against them, his right as 
a part owner, they tell him he has lost it, 
because his name is not in the enrolment and 
license. And why is it not there? By whose 
act was it omitted? Did Murphy give Fox 
notice of his intention to take out the enrol- 
ment and license, and to omit his name? 
Never. It is impossible for any court to sanc- 
tion such a defence, unless under the impera- 
tive commands of the law. The omission in 
the registry and enrolment of this schooner, 
does not make it, in point of fact, a foreign 
vessel. It can but deprive her of the privi< 
leges of an American, but her ownership is, 
in truth, American. 

Granting that the omission of the name of 
Fox has deprived the' vessel of American 
privileges, whose fault was it? . If a fraud 
has been committed on the revenue laws, 
whose fraud was it? Certainly not the libel- 
ant's. He had no part in the false statement 
made at the custom-house; it was not known 
to him. There was a double deception prac- 
tised by Murphy; first, on the custom-house, 
and then on Fox, and now Murphy attempts 
to visit the consequences of his illegal act on 
the libellant But suppose the consequence 
of this omission were even to convert the 
schooner, in point of law, into a foreign ship. | 
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Ts there anything unlawful in an American 
citizen becoming a part owner of a foreign 
ship? Certainly not He cannot claim for 
her American privileges; but, as between the 
owners, their rights' are the same. These 
owners have entered her as an American ship, 
# the tonnage duties have been assessed as 
such, and they cannot now be allowed to tell 
this court that their knowingly omitting to 
insert the libellant's name in her license, has 
deprived her of her national character. 

It is ordered and decreed, that William 
Murphy, William S. Reed, Isaiah Dunlap, and 
Levi Paine, enter into stipulations in the sum 
$1340, being double the estimated value of 
one eighth part of the said schooner Lodemia 
and Eliza, to Evan Fox, the libellant, owner 
of the said one eighth part, for the return of 
the said schooner to the amount of the share 
of the said Evan Fox; and, unless they shall 
do so, they do severally consent that execu- 
tion shall issue forth against them, their heirs, 
executors, administrators, goods, and chattels, 
wheresoever the same shall be found; and 
upon this being done, by sufficient sureties, 
the said schooner shall be released from ar- 
rest 
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FOXALL v. LEVL 

[1 Cranch, C. C. 139.] i 

Circuit Court, District of Columbia. Aus. 6. 
1803. 

SURRENDER OF BANKRUPT BY HlS BAIL. 

A bankrupt, surrendered by his bail, during 
the time allowed for his examination, will not 
be committed in execution. 

Stewart was surrendered in discharge of 
his bail [Levi]; and being prayed in com- 
mitment, produced a summons from com- 
missioners of bankruptcy in Baltimore, dated 
August 4, 1803, to appear, &c, on the 5th 
of August, and the 25th of August, 1803, and 
the 15th of September next 

Upon which THE COURT refused to com- 
mit him in execution. The summons was 
simply signed by the commissioners, stating 
themselves as such. There was also a cer- 
tificate that he did attend yesterday at Bal- 
timore agreeably to his summons. See the 
bankrupt law of the 4th of April, 1800, § 22 
[2 Stat 19], which declares that the bankrupt 
shall be free from arrest; and on producing 
the summons or notice under the hands of 
commissioners, shall be discharged, if ar- 
rested. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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FOXALL v. McKENNEY et aL 

[3 Cranch, O. C. 206.] i 

Circuit Court, District of Columbia. Pec. 
Term, 182T. 

Construction of Will. 

1. Coffee in a bag, wine in bottles, and 
brandy in a cask, laid in by the testator for the 
current use and consumption of himself and 
family, did not pass, under a bequest to the 
testator's wife, of "all his furniture, and other 
household effects, in both of his residences, 
"to be held and occupied by her, for her sole 
and separate use and benefit, provided she 
should continue to reside in either of the said 
residences, and for life, if she should so long 
continue to reside therein." The bag, bottles, 
and cask go with their contents, as incidents 
thereto. 

2. The words, "all my servants," were limited 
to house servants, by the intention of the tes- 
tator, as gathered from other parts of the will. 

3. A bequest of the use of the testator's 
"property" in a certain baking business, com- 
prehends the use of the testator's servants em- 
ployed therein. 

This was a bill in equity, filed by Mrs. 
[Catherine] Foxall against the executors of 
her husband's will, and certain trustees un- 
der her marriage settlement, for certain pro- 
visions of coffee, wine, and brandy, which 
had been laid in by her husband for the 
current use and consumption of the family; 
and also to obtain the use of his servants, 
who had been employed in a baking busi- 
ness carried on under the superintendence 
of his son-in-law, Mr. McKenney; and to 
be reimbursed her travelling expenses from 
England, where her husband died, to the 
United States. This cause was heard in 
this court at the same time with the two 
causes of Foxall v. English and English v. 
Foxall, which were decided by the supreme 
court of the United States, in 1829. 2 Pet 
[27 U. S.] 595. This cause, however, was 
not carried up. 

Before CKANCH, Chief Judge, and MOR- 
SELL, Circuit Judge. 

CRANCH, Chief Judge. The third bill, 
namely, Foxall v. McKenney et al., presents 
three questions: 1st. Who is entitled to the 
coffee, wine, &c., laid in by Mr. Foxall for 
household consumption? 2d. Are the trus- 
tees entitled to the use of the servants em- 
ployed exclusively in the bakehouse? 3d. 
Is the plaintiff, Mrs. Foxall, entitled to be 
repaid by the defendants her travelling ex- 
penses from England to Georgetown? 

1. As to the coffee, wine, &c. By the mar- 
riage settlement she was to have, for life, 
the dwelling-house and appurtenances in 
Georgetown, his "household goods, imple- 
ments, and utensils of household, china, 
linen, family carriage, and pair of horses," 
then (4th November, 1816) in his dwelling- 
house in Georgetown; and the trustees were 

i [Reported by Hon. William Cranch. Chief 
Judge.] 



to hold the same in trust; to permit Mrs. 
Foxall "to occupy and 'enjoy" the dwellings 
house and appurtenances; and "to hold, 
use, and enjoy the said household furniture, 
implements, and utensils of household, china, 
linen, carriage, and horses, for and during 
the term of her natural life, if she shall 
so long continue to reside in the said dwell- 
ing house, to and for her own sole and sepa- 
rate use and benefit;" and after her decease, 
or ceasing to reside therein; upon trust for 
Mrs. Foxall's executors, administrators, and 
assigns. By the will, after confirming the 
marriage settlement, he bequeathed to his 
wife §500, as a temporary "provision for 
her support, until the enjoyment of the pro- 
visions of the settlement should accrue to, 
her." He also gives her, "for her own use 
absolutely," certain plate in the house at the 
time of his death. He also gives her the 
use of all his servants, during the remain- 
der of .their time of servitude. He also 
gives her a right to select either his town or 
country residence, "or to continue in the 
occupation and enjoyment of both, the same 
as they had been occupied and enjoyed hy 
himself;" his "desire being to promote the 
personal comfort of his wife," and that the 
occupation by her, of both residences, should 
be as bis had been. He declares that his 
book-case, and books therein, shall be con- 
sidered as forming a part of the household 
furniture, limited to her by the settlement; 
"and if she shall choose to continue the oc- 
cupation of both residences," he gives and 
bequeathes to her all his "furniture, and oth- 
er household effects, in both residences, not 
included in said settlement, to be held, used, 
and enjoyed by her, in the same manner, and 
upon the same terms, and for the same 
time, as the furniture and other household 
effects included in the said settlement;" but 
if she shall choose Spring-Hill, (the summer 
residence,) instead of the house in town, he 
then gives her power "to take and remove 
such part of his furniture and other house- 
hold effects in his town-house, and carry the 
same with her to Spring-Hill, to be held 
and enjoyed by her in the same manner, in 
every respect as the furniture and other 
household goods in his said dwelling-house;, 
and as to such part thereof as she should 
not remove to Spring-Hill," he directs that 
the same shall sink into and form part of the 
"residuum of his estate." At the time of 
]\fr. Foxall's death, there remained in his 
dwelling-house in Georgetown a small quan- 
tity of coffee in a bag, and some wine in bot- 
tles, and brandy in a cask, the whole value 
of which was $458.4S, after deducting 
$20.06% for the bottles, &e„ which coffee, 
wine, and brandy had been laid in by Mr. 
Foxall for the current use and consumption 
of himself and family, and not for sale. 
Mrs. Foxall, after her return from Eng- 
land, where her husband died in December, 
1823, having determined to continue the oc- 
cupation of both residences, (viz., the house 
in town and Spring-Hill,) took possession of 
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the same and all the household effects In 
both, including the coffee, wine, and brandy; 
and the question now is, whether these fami- 
ly stores, or provisions, passed to her under 
the bequest of "all his furniture and other 
household effects in both residences, not in- 
cluded in the settlement; to be held, used, 
and enjoyed by her, in the same manner, 
and upon the same terms, and for the same 
time, as the furniture and other household 
effects included in the said settlement," that 
is, "for her sole and separate use and bene- 
fit," provided she continued to reside in 
either of the said houses, and for life if she 
should so long continue to reside therein. 
The intention of the testator is the ruling 
principle of construction in expounding a 
will. If the words are, in their usual im- 
port, extensive enough to carry the thing 
in question, but may be so construed as not 
to carry it, the intention of the testator 
must be sought by a comprehensive view of 
the whole will, and the circumstances in 
which the testator was, at the time of mak- 
ing it 

The words, "goods and chattels," are the 
most comprehensive terms of description for 
passing personal property l>y will; yet they 
may be restricted by the context Thus in 
Crichton v. Symes, 3 Atk. 61, the words "all 
my goods, wearing apparel of what nature 
and kind soever, except my gold watch," 
were restricted to household goods and fur- 
niture, there having been a legacy of £50 
given by the same will to another legatee; 
which showed the intention of the testator 
not to give every thing to the first legatee; 
it appearing also that the household goods, 
furniture, wearing apparel, and watch, to- 
gether with the £30, constituted the whole 
personal estate, except about £16. And in 
Woolcomb v. Woolcomb, 3 P. Wms. 112, one 
devised to his wife "all his household goods, 
and other goods, plate, and stock, within 
doors and without," and bequeathed the resi- 
due of his personal estate to J. S. It was 
contended that the words "all other goods," 
carried the whole personal estate; but the 
lord chancellor was of opinion that such a 
construction would make void the bequest 
of the residuum; and that it seemed reason- 
able that the words "other goods" should 
be understood to signify things of the like 
nature with household goods, "to the end the 
whole will might have its effect; and con- 
sequently that the money, cash, and bonds 
should not, in this case, pass by the word 
'goods,' but should go to the residuary lega- 
tee." In the case of Pratt v. Jackson, 2 P. 
Wms. 302, the words "household goods, uten- 
sils, and household stuff," in a marriage set- 
tlement, were held, by the house of lords, 
upon appeal, to carry only such as. were in 
the dwelling-house of the husband, who lived 
in London, and not the beds, &c, in a marine 
hospital in Portsmouth, where he provided 
for sick and disabled seamen, under a con- 
tract with the government; these beds, &c. 



being considered rather as stock in trade 
than household goods. 

These cases, and many others which might 
be cited, show that words, which are, of 
themselves, large enough to include the thing 
in question, may, by their associates, or b.v 
the context, or other circumstances, be so 
far contracted as to exclude that thing; and 
they are all examples of the rule that "the 
intention of the testator is to govern the 
construction of the will." 

In the present case, if the coffee, wine, and 
brandy were bequeathed to Mrs. Foxall, it 
must be because they are. included in the 
expression "household effects." These words- 
do not seem to comprehend more than the 
words "household goods;" and they are used 
by the testator himself as equivalent terms ; 
and in the marriage articles he has repeated- 
ly used the words "household furniture" as 
equivalent to "household goods." By his 
will, he declares that his book-case and 
books therein shall be considered "as form- 
ing a part of the household furniture which 
is limited to" his wife by the settlement; 
and if she shall choose to continue the oc- 
cupation of both residences, he gives her "all 
his furniture and other household effects, 
in both his said residences, not included in 
the settlement; to be held, used, and en- 
joyed by her, in the same manner, &c. as the 
said furniture and other household effects, 
included in said settlement" The indiscrim- 
inate use which he makes of the expressions 
"household furniture," "household goods," 
and "household effects," seems clearly to 
prove that he considered them synonymous; 
and by -limiting his wife to the use of the 
"household effects" bequeathed, in the same 
manner, upon the same terms, and for the 
same time, as the "household effects" includ- 
ed in the settlement; it is strongly to be in- 
ferred that they were to be effects of the 
same kind. It had been decided, nearly a 
century before the date of this will, by Lord 
Chancellor Talbot, in the case of Slannins 
v. Style, 3 P. Wms. 334, 335, that malt, hops, 
beer, and ale, "which are victuals, and 
whose use is in their consumption, cannot, in 
their common, natural sense, be taken to be 
household goods, and pass under that de- 
nomination." And the case is much strong- 
er where the use of the household effects is 
limited to the life of the legatee. In a still 
earlier case (Mich. T. 1729) Trafford v. Ber- 
rige, 1 Kq. Cas. Abr. 201, case 14, it was 
holden that where a man devised to his niece 
"all his goods, chattels, household stuff, fur- 
niture, and other things, which then were or 
should be in his house at the time of his 
death, and some time after died, leaving 
about £265 in ready money in the house, 
this ready money did not pass; for, by the 
words 'other things/ shall be intended tilings 
of like nature and species with those before 
mentioned." It is evident, by the various 
clauses of the will which have been cited, 
that it was the intention of the testator to 
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give Mrs. Foxall those things only, of which 
there could be a use for life, and which mignt 
remain in specie at her death; and that such 
as would he consumed in their use were not 
in his contemplation; and therefore he could 
not intend to give them. And, although 
from the general tenor of the will, and the 
solicitude it manifests to provide for the per- 
sonal comfort of his wife, we may suppose 
that if these household stores of coffee, wine, 
&c. had been the subject of his thoughts, he 
would probably have given them to her; yet 
as it seems manifest that he did not think of 
them, and that he has not, in his bequest, 
used such expressions as, according to set- 
tled rules of construction of wills, will com- 
prehend them, I am compelled to say that 
they did not pass to her by the will. I am 
also of opinion that the bag, the bottles, and 
the cask, go with the coffee, wine, and bran- 
dy, as incidents thereto. 

2. The 2d question arising upon this bill, 
is, whether the trustees are entitled to the 
use of the servants who had been exclusively 
employed in the bakehouse in the lifetime of 
the testator. The clause of the will under 
which Mrs. Foxall claims them is in these 
words: "Also I give to her the use of all 
my servants during the remainder of their 
time of servitude." After this and several 
other specific bequests and devises, and sub- 
ject thereto, he bequeaths and devises, to his 
trustees, whom he also appoints his execu- 
tors, all his property of every kind, with the 
most ample powers to manage the same. 
Then comes the following clause, under 
which the trustees claim the use of the bake- 
house servants: "And whereas I am now 
carrying on the baking business, in George- 
town, under the care and superintendence of 
my said son-in-law, Samuel McKenney, who 
accounts to me," &c, "now I do hereby do 
clare my mind and intention to be that my 
said trustees do and shall, in their discre- 
tion, continue to carry on the said business 
after my death, for such time as they shall 
think it proper and prudent; and to use 
and employ my property therein, under the 
care and superintendence of the said Samuel 
McKenney, in the same manner as the same 
is now carried on by me and superintended 
by him," &c. &c The servants in the bake- 
house were literally Mr. FoxalTs servants, 
and had a limited time to serve; and the 
words of the bequest to Mrs. Foxall are ex- 
tensive enough to comprehend them, ' and 
she is entitled to the use of them, unless the 
general expression "all my servants" can be 
limited by the intention of the testator as 
discovered by a consideration of the other 
parts of the will. The 1st clause of the 
will confirms the marriage settlement; da© 
2d gives his wife §500 in addition to the set- 
tlement; the 3d gives her certain articles of 
plate; the 4th gives her the use of the serv- 
ants; the 5th gives her the use of both his 
residences. These provisions seem all to be 
made in pari materia, and to have had the 



«*ame object— the personal comfort of Mrs. 
Foxall in the residences she was to continue 
to occupy as he had done. They all relate 
to the household establishment, and to the 
small farm at Spring-Hill, which she was 
to occupy as a "retreat merely." For these 
purposes the bakehouse servants had not 
been used, and seem not to have been con- 
templated by the testator in the bequest, 
to his wife, of the use of his servants. I 
think therefore that she is not entitled to the 
use of the bakehouse servants. 

3. The 3d question, arising upon this bill, 
is, whether Mrs. Foxall is entitled to be re- 
paid, by the defendants, her travelling ex- 
penses from England to Georgetown. I see 
no part of the will which justifies such a 
claim; and therefore am of opinion that it 
cannot be allowed. 
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FOX et al. v. HUNTER et al. 
[9 O. G. 542.] 
Circuit Court, S. D. Illinois. Feb. 14, 1876. 
Patents— Skirt Sufpoiiteks, Etc. 
[This was a bill by James H. Foy and La- 
vinia H. Foy against George EC. Hunter and 
others for the alleged infringement of cer- 
tain patents. See Foy v. Hunter, Case No. 
5,019.] 

TREAT, District Judge. This cause com- 
ing on to be heard upon the pleadings and 
proofs therein, and Mr. Thos. H. Dodge ap- 
pearing for the complainants, and filing an 
original stipulation, signed by the defend- 
ants, waiving any further defense therein, it 
is now, at this day, ordered, adjudged, and 
decreed: (1) That the several letters patent, 
viz: letters patent No. 45,296, dated the 29th 
day of November, 1864, granted to Lavinia 
H. Foy, for improvement in corset skirt-sup- 
porters; and reissue letters patent No. 4,831, 
granted to Lavinia H. Foy, assignor, by 
mesne assignment, to herself and James H. 
Foy, for improvement in skirt-supporting cor- 
sets, March 26, 1872, the original letters pat- 
ent [No. 39,911] having been granted Sep- 
tember 15, 1863; in the bill of complaint in 
this cause mentioned and set forth, are good 
and valid letters patent, and that the com- 
plainants became vested with the exclusive 
right in and to the said letters patent, and 
each of them as in said bill alleged and 
claimed. (2) That the said defendants have 
infringed upon the said complainants in their 
exclusive rights under said letters patent 
aforesaid, as in said bill set forth, and by the 
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testimony in this cause set forth and proven. 

(3) And it being admitted and agreed, by the 
stipulation aforesaid, that all the damages 
due to the said complainants for the infringe- 
ments aforesaid, excepting one dollar dam- 
ages and one dollar profits, have been settled 
and paid to the full satisfaction of said com- 
plainants; it is further ordered, adjudged, 
and decreed that the said defendants, their 
attorneys, agents, servants, and workmen be 
perpetually enjoined during the lifetime of 
the said letters patent, and each of them, 
from making, manufacturing, selling, or 
using, in violation of the said letters pat- 
ent, and each of them, any corset skirt-sup- 
porters containing the said inventions of the 
said Lavinia H. Foy, in the said letters pat- 
ent, and each of them,setforth and described, 
and that an injunction issue accordingly. 

(4) And it is further ordered that the said 
defendants pay to the said complainants 
their costs of this suit, to be taxed, together 
with one dollar damages and one dollar prof- 
its; and that the said complainants have ex- 
ecution therefor according to the course and 
practice of this court 

[NOTE. For another case involving this 
patent, see Foy' v. Hunter, Case No. 5,018.] 



Case No. 5,018. 

FOY et al. v. HUNTER. 

[9 0. G. 543 (No. 1).] 

Circuit Court, S. D. Illinois. Feb. 14, 1S76. 

Patents— Infringement— Skirt Supporters. 

[This was a bill in equity by James H. 

Foy and Lavinia H. Foy against Alexander 

M. Hunter for the alleged infringement of 

certain patents.] 

Thos. H. Dodge, for complainants. 
Winfield S. Coy, for defendant. 

TREAT, District Judge. This cause coming 
on to be heard upon the pleading and proofs 
therein, and Mr. Thomas H. Dodge appear- 
ing for the complainants, and filing an orig- 
inal stipulation, signed by the defendant, 
waiving any further defense therein, it is 
now, at this day, ordered, adjudged, and de- 
creed: (1) That the several letters patent, 
viz: letters patent No. 22,532, granted to 
Damase Lamoureaux, assignor to Alexander 
Douglas and Samuel S. Sherwood, January 
4, 1859, and extended for seven years from 
and after the 4th day of January, 1873; let- 
ters patent No. 39,910, granted to Lavinia 
H. Foy, September 15, 1863, for improve- 
ment in corset skirt-supporters; letters pat- 
ent No. 45,296, dated November 29, 1864, 
granted to Lavinia H. Foy, assignor to 
James H. Foy, for improvement in corset 
skirt-supporters; reissue letters patent No. 
2,654, granted to James H. Foy and Iravinia 
H. Foy, assignees, by mesne assignments, 
of Lavinia H. Foy, June IS, 1S07, for im- 
provement in corset skirt-supporters, the 



original letters patent i having been granted 
September 15, 1863; and reissue letters pat- 
ent No. 4,831, granted to Lavinia H. Foy, 
assignor, by mesne assignments, to herself 
and James H. Foy, for improvements in 
skirt-supporting corsets, March 26, 1S72, the 
original letters patent i having been granted 
September 15, 1863; as in the bill of com- 
plaint in this cause mentioned and set forth, 
are good and valid patents, and that the 
complainants became vested with the ex- 
clusive rights in and to the said letters pat- 
ent, and each of them, as in said bill alleged 
and claimed. (2) That the said defendant 
has infringed upon the said complainants 
in their exclusive rights under said letters 
patent aforesaid, as in said bill set forth, 
and by the testimony in this cause set forth 
and proven. (3) And it being admitted and 
agreed by the stipulation aforesaid that all 
the damages due to the said complainant 
for the infringements aforesaid, excepting 
one dollar damages and one dollar profits, 
have been settled and paid to the full satis- 
faction of said complainants; it is further 
ordered, adjudged, and decreed that the 
said defendant, his attorneys, agents, serv- 
ants, and workmen be perpetually enjoined 
during the lifetime of the said letters patent, 
and each of them, from making, m anu- 
facturing, selling, or using, in violation of 
the said letters patent, and each of them, 
any corset skirt-supporter containing the 
said invention of the said Damase Lamou- 
reaux, and the said inventions of the said 
Lavinia H. Foy, in the said several letters 
patent set forth and described, and that an 
injunction issue accordingly. (4) And it is 
further ordered that the said defendant pay 
to the said complainants their costs of this 
suit, to be taxed, together with one dollar 
damages and one dollar profits; and that 
said complainants have execution therefor, 
according to the course and practice of this 
court 

[NOTE. For another case involving this pat- 
ent, see Foy v. Hunter, Case No. 5,017.] 

Case Uo. 5,019. 

FOY v. HUNTER et al. 

[9 O. G. 543 (No. 2).] 

Circuit Court, S. D. Illinois. Feb. 14, 1876. 

Patents— Istfuingement— Combined Corsets and 

Bustles. 

[This was a bill in equity by Lavinia H. 
Foy against George H. Hunter and others, 
heard at the same time with Foy v. Hunter, 
Cases Nos. 5,017 and 5,018. The bill in each 
case was for an injunction, which was grant- 
ed as prayed, according to a stipulation of 
the parties.] 

TREAT, District Judge. This cause com- 
ing on to be heard upon the pleadings and 
proofs therein, and Mr. Thos. H. Dodge ap- 

i [Xo. 39,911.] 
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pearing for the complainant, and filing an 
original stipulation, signed by the defend- 
ants, waiving any further defense therein, 
it is now, at this day, ordered, adjudged, and 
•decreed: (1) That the letters patent granted 
to Lavinia H. Foy, May 1, 1866, for improve- 
ment in combined corsets and bustles, No. 
-54,323, in the bill of complaint, in this cause 
mentioned and set forth, are good and valid 
letters patent; and that the complainant be- 
■came vested with the exclusive right in and to 
the said letters patent, as in said bill alleged 
and claimed. (2) That the said defendants 
have infringed upon the said complainant in 
her exclusive right under said letters patent 
.aforesaid, as in said bill set forth, and by 
the testimony in this cause set forth and 
proven. (3) And it being admitted and 
agreed, by the stipulation aforesaid, that all 
the damages due to the said complainant 
for the infringement aforesaid, excepting 
•one dollar damages and one dollar profits, 
have been settled and paid to the full satis- 
faction of said complainant; it is further or- 
dered, adjudged, and decreed that the said 
•defendants, their attorneys, agents, serv- 
ants, and workmen be perpetually enjoined 
during the lifetime of the said letters pat- 
ent, from making, manufacturing, selling, or 
using, in violation of the said letters patent, 
any corset skirt-supporter containing the 
said invention of the said Lavinia H. Foy, in 
the said letters patent set forth and describ- 
•ed, and that an injunction issue accordingly. 
(4) And, it is further ordered that the said 
•defendants pay to the said complainant her 
•costs of this suit, to be taxed, together with 
one dollar damages and one dollar profits, 
and that the said complainant have execution 
therefor according to the course and practice 
•of this court 



Case Mo. 5,020. 

FOY v. TALBURT. 

[5 Cranch, O.. C. 124.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

Justice of the Peace — Jurisdiction op Ac- 
tions against .Executors— Effect 
of Judgment. 

1. A justice of the peace has not jurisdiction 
*o£ an action against an executor; and money 
paid by the defendant in such a case, while in 
commitment upon a ca. sa. issued upon the 
judgment of the justice, was money paid by 
duress, and may be recovered in an action for 
money had and received. 

2. A judgment of a justice of the peace, be- 
ing in part for a matter not within his jurisdic- 
tion, is void in toto. 

3. The plaintiff cannot, in an action before a 
justice of the peace, recover upon a cause of 
action different from that stated in the war- 
rant. 

This was an action for money had and re- 
ceived, to recover money paid by the plaintiff 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



[Mordecai Foy] while in commitment upon a 
ca. sa. issued upon a judgment of a justice of 
the peace against the plaintiff as executor 
de son tort of a living man, for damage done 
to land. 

It. J. Brent, for defendant [Jane Talburt], 
contended that money paid under valid pro- 
cess cannot be recovered, and cited 5 Wheeler, 
89; Selden, 72; Cobb v. Curtiss, 8 Johns. 
367; Whitev. Ward, 9 Johns. 231, 232; Phillips 
v. Hunter, 2 H. Bl. 414; Brisbane v. Dacres, 

5 Taunt 144 160; Marriot v. Hampton, 7 
Term R. 269; 1 Wheeler, 232; Walker v. 
Ames, 2 Cow. 428; Norfolk v. Gantt [2 Har. 

6 J. 435], in the court of appeals in Mary- 
land. 

Mr. Bradley, contra, admitted the law as 
cited; but it does not apply to a judgment 
void because the court which rendered it had 
not jurisdiction of the cause. It is not, then, 
valid process; but wholly void. 

The jury having been sworn, THE COURT, 
at the motion of Mr. Bradley, instructed the 
jury, that if, from the evidence, they should be 
of opinion that a judgment was rendered in 
'this case by a justice of the peace against 
the presentplaintiff as executor, and thatupon 
such judgment a ca. sa, was issued, and the 
plaintiff committed to prison, and that while 
there he paid the said judgment and costs, 
then the said money was paid by duress. 
Verdict for the plaintiff, $54.15. 



Case Wo. 5,031. 

In re FOYE. 

[2 Lowell, 399.] i 

District Court, D. Massachusetts. March, 
1875. ' 

Bankruptcy — Provable Debts — Costs op At- 
tachment in Divorce Proceedings 
against Bankrupt. 
The costs of an attachment, laid by the wife 
of the bankrupt in a libel for divorce, are not 
provable in the bankruptcy, and are not an 
equitable charge against .the assets in the hands 
of the assignee. 

[In bankruptcy. In the matter of George 
F. Foye.] 

It. M. Morse, Jr., for petitioner. 
C. Blodgett, for assignee. 

LOWELL, District Judge. The bankrupt's 
wife sued for a divorce, and by order of one 
of the justices of the court in which that 
cause was pending, passed in accordance 
with a statute of Massachusetts, she attach- 
ed his personal property, to answer any de- 
cree for alimony, and incurred large costs 
in the custody thereof. Before that suit was 
decided, the husband became bankrupt, the 
attachment was dissolved, and the chattels 
, came to the possession of the assignee. The 
wife now applies for an order that her costs 
may be paid her in full. 



i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



FOYE (Case No. 5,023) 



[9 Fed. Cas. page 650]' 



The insolvent law of Massachusetts pro- 
vided, that, when an attachment should be 
dissolved by the proceedings of the defend- 
ant in insolvency, and the plaintiff proved 
his debt, his costs should be a privileged 
claim upon the assets. Gen. St c. US, § 
127. In Fortune's Case [Case No. 4,955], I 
worked out an equity in favor of attaching 
creditors, for their costs incurred in putting 
the property into the custody of the law, for 
the general benefit. 

It is insisted, on behalf of the petitioner, 
that she has an equity like that which was 
admitted in Fortune's Case. I do not think 
so. She has no provable debt, and whatever 
she may hereafter recover in the way of ali- 
mony, and for costs, will be a valid debt 
against her husband, notwithstanding his 
discharge in bankruptcy. In the case cited, 
the debt and costs would have been barred; 
and the costs were not even provable as an 
ordinary debt, and unless they could be paid 
hy a sort of equitable privilege, they could 
not be paid at all. Besides, the action in be- 
half of the wife is not one which I could pre- 
sume, as in the case cited, to have been in- 
tended for the general good. It was brought 
for a quasi tort, and tended to diminish the 
fund which would have inured to creditors. 
Suppose a writ of replevin is brought against 
the bankrupt claiming all his personal prop- 
erty, but the action is finally decided in fa- 
vor of his assignees, it might be argued that, 
but for the replevin, the bankrupt would 
have squandered his estate, and therefore 
the costs ought to be allowed. It seems to 
me that the statute of Massachusetts adopt- 
ed the true equity. Some bankrupts, indeed, 
may not be discharged, and then the debt 
and costs might be recovered; but those 
cases form a very small fraction of the 
whole number. If the bankrupt is dischar- 
ged, those plaintiffs whose debts or demands 
are not provable, have, to be sure, lost their 
original security, which is a hardship; but, 
on the other hand, they hold their full claim, 
and may levy it out of the future acquisi- 
tions of the bankrupt. The debt not being 
a provable one, its incident is not so, either 
as privileged or otherwise. Petition denied. 

FOYE, In re. See Case No. 9,823. 



Case No. 5,023. 

FOYE v. DABNEY et al. 

[1 Spr. 212.] i 

District Court, D. Massachusetts. Jan., 1853. 

Seamex — "Wrongful Discharge in Foreign 
Country— Measure op Damages. 

1. Wrongful discharge in a foreign country. 

2. Measure of damages. 

[Cited in Coffin v. Weld, Case No. 2,953.] 

i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



This was a libel by the second mate of the 
bark Ithona, against the owners, claiming 
wages for the entire voyage for which he- 
shipped. This case was tried at the same 
time, and on the same evidence, as Foye v. 
Leckie [Case No. 5,023J, with the further fact 
that the second mate, after his discharge, 
shipped on wages, at Trieste, in a vessel 
bound to New York, and voluntarily left that 
vessel at Leghorn. 

J. H. Prince, for libellant. 

It. H. Dana, Jr., for respondents. 

THE COURT held, thac the discharge of 
the second mate was not voluntary on his 
part, but coerced by the illegal conduct of 
the master, and that he was entitled to com- 
pensation as for a wrongful discharge. That 
the measure of damages was not, necessarily, 
his wages for the whole voyage. See Hunt v. 
Colburn [Case No. 6,886]; Sheffield v. Page 
[Id. 12,743], 

His contract wages and expenses were al- 
lowed, up to the time when he might have 
reached his original home port, deducting 
what he had actually earned, or might have- 
earned, on his passage home. 



Case No. 5,023. 

FOYE v. LECKIE. 

[1 Spr. 210.] i 

District Court, D. Massachusetts. Jan. 1S53.. 

Seamen— Punishment or Second Mate— Im- 
prisonment. 

1. Where a master orders a second mate to* 
slush the masts, or to take in light sails, as a 
punishment, when no offence has been commit- 
ted that would justify it, the second mate has 
a right to refuse obedience. 

2. The master has no right to imprison him, 
for such refusal. 

This was a libel for damages, by the second 
mate, against the master of the bark Ithona. 

It appeared that the libellant shipped for a 
voyage, from Boston to the Mediterranean 
and back; that when a few days out, the 
master found fault with the manner in which* 
he had sewed a rope upon an old sail, and 
ordered him as punishment, to slush the- 
mast This order he refused to obey; the- 
master gave him time to reflect, telling him, 
that if he did not obey, he should be put in 
irons. He then ordered him to go aloft, and 
take in the top-gallant studding-sail, and furl 
the royal. This order he also refused to obey. 
At the time he told the master, that if he* 
would put him forward, he would obey these 
orders. The master then put him in irons, 
and he remained in irons, until the arrival of 
the vessel at Trieste, when he applied for his 
discharge, and was discharged before the 
consul, but without wages. While in irons, 
he was allowed the use of his state-room, and 
of the^quarter-deck, and was set free at meal 

i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here- 
reprinted by permission.] 
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times, and whenever else it was necessary. It 
was also understood between him and the 
master, that he could come out of irons, 
whenever he would promise to perform any 
seaman's duty that the master might order. 
These terms he refused to comply" with, but 
was willing to be turned forward. 

A number of ship-masters were examined, 
as experts, as to the extent of the duties of 
a second mate, in vessels of this size. 

J. H. Prince, for libellant. 

It. H. Dana, Jr., for respondent. 

SPRAGUE, District Judge. It is not nec- 
essary to lay down any general rule, fixing 
the limits of a second mate's duty. Slushing 
masts and taking in light sails, are parts of 
a seaman's duty, but not usually assigned to 
able seamen, if there are light hands on 
board, and never to a second mate, unless in 
an exigency, and when all the men are other- 
wise employed. The experts agree in this. 
It is argued, that the second mate is a work- 
man on board, and must, at the discretion of 
the master, do any part of the duty of a sea- 
man, when not in command of a watch. I 
do not deem it necessary to go into the in- 
quiry, how far the second mate is bound to 
slush the masts and take in light sails, when 
ordered to do so, in the fair exercise of the 
discretion of the master; for in this case, it 
is plain, that the order was given, not for 
the performance of a necessary duty, but as 
a punishment, when there had been no of- 
fence which could justify it. The officer had 
a right to protect himself and his rank. He 
did not do so by formidable resistance. He 
submitted quietly to the penalty of his re- 
fusal. 

I am of opinion, that his imprisonment was 
wrongful, and that he is entitled to com- 
pensation. It appears that the libellant has 
also instituted criminal proceedings against 
the master, which are still pending. I shall 
give no damages beyond the mere indemnity 
for the wrong done. 

Decree for $100 and costs. 

See Smith v. Jordan [Case No. 13,068]; The 
Sarah, Stu. Adm. 88, 89. 



FOYB (UNITED STATES v.). See Case No. 
15,157. 

FOYLES (DOBBIN v.). See Case No. 3,942. 
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Case No* 5,024. 

FOYLES v. LAW. 
[3 Cranch, C. C. IIS.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Execution— Stat— Writ op Error— Superse- 
deas— Ca. Sa.— Injunction. 
1. The court will not order an execution 
against bail to be stayed because a writ of er- 

i [Reported tiy Hon. William Cranch, Chief 
Judge.] 



ror has been taken out by the principal, which 
is still pending in the supreme court, it not 
having been taken out in time to be a super- 
sedeas; nor will they grant an injunction for 
the like cause. 

2. If the party is taken upon a ca. sa. an. 
injunction will not relieve him. 

3. If a defendant is brought in upon a ca. sa. 
and not committed in execution, and the execu- 
tion "not called by consent," it seems that the- 
plaintiff cannot have another execution. 

[This was an action by Foyles, for the use* 
of Smallwood, against Thomas Law, special 
bail of J. D. Barry.] 

A writ of error had been sued out by Bar- 
ry to the original judgment against him, 
but too late to be a supersedeas; and a ca. 
sa. against bim having been returned non 
est, a scire facias against Mr. Law as his 
bail was sued out, and a ca. sa. awarded 
thereon against him upon which be was ar- 
rested, and brought into court by the mar- 
shal. 

THE COURT, upon motion, refused to or- 
der the execution against Mr. Law to be- 
stayed until the writ of error to the original 
judgment should be decided in the supreme* 
court of the United States. 

Mr. Law then filed a bill for an injunction. 

Mr. Worthington, for Mr. Law, contended 
that it was not too late, and that an injunc- 
tion to stay further proceedings at law would 
justify the marshal in discharging Mr. Law 
from the arrest upon this execution; and he- 
cited the case of West's Ex'r v. Hyland, 3- 
Har: & J. 200, to show that after a return 
of cepi upon a ca. sa., if no other entry be 
made on the record; and the plaintiff take- 
no further steps, either by praying the de- 
fendant in commitment, or defaulting the* 
sheriff, or by stating, on the record, that the 
plaintiff, by consent of the defendant, "elect- 
ed not to call the execution," the plaintiff may 
have a new ca. sa.2 

CRANCH, Chief Judge. But in the pres- 
ent case the plaintiff does not elect not to* 
call the execution, but has called upon the- 
marshal to return the writ; and it is now 
returned "cepi," and the plaintiff prays that 
the defendant may be committed in execu- 
tion. The equity relied on in the bill is,, 
that there is error in the original judgment; 
that the plaintiff expected that the case in 
error would have been decided before the- 
plaintiff at law could obtain an execution 
against the complainant; that if the money 
should now be paid to the plaintiff at law, 
there will be great trouble, delay, and ex- 
pense in getting it back, and risk of losing- 
it altogether. 

All the equity of the case may be resolved 
into the negligence of the principal debtor, 
in not obtaining a supersedeas in proper- 
time; and of the bail, in not producing his 

2 It appears in the record of the case of 
West's Ex'r v. Hyland that the defendant had 
escaped from the first ca. sa., and therefore the 
court refused to quash the second ca. sa. See- 
7 Pet. [32 U. S.J 677. 
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principal upon the return of the scire facias. 
I do not think there is equity enough to justi- 
fy the court in depriving the plaintiff at law 
of his legal remedy; no fault can he im- 
puted to him. Nor do I think that an in- 
junction to stay further proceedings at law 
in the case, can avail the complainant; for 
there is nothing remaining to be done to en- 
force the judgment The plaintiff has gone 
the whole length, and the marshal has noth- 
ing further to do. If the court should refuse 
to order the defendant, Mr. Law, to he 
committed in execution, I doubt very much 
whether the plaintiff could have a new exe- 
cution. A ca. sa. is the highest execution 
the party can have. When the body is taken 
on a ca. sa., and the writ is returned and 
filed, it is an absolute and perfect execution 
of the highest nature against the defendant, 
and no other execution can afterwards be 
had against his lands or goods, except where 
a nerson dies in execution; in 'that case, his 
lands and goods are liable to satisfy the 
judgment, by the statute of 21 Jae. I. c. 4; 
3 Bl. Comm. 415. 

The case of West's Ex'r v. Hyland, cited 
by Mr. Worthington, is reported without ar- 
gument, or reasons given for the judgment 
of the court It is probable, however, that 
it was considered as a case within the stat- 
ute of 1789, c. 42, by which, if a plaintiff 
elect not to call a ca. sa. at the return term, 
with the assent of the defendant, he may 
have a new ca. sa.; and the election of the 
plaintiff, and the assent of the defendant, 
not to call that ca. sa., must have been 
proved to, or presumed by, the court, from 
the silence of both parties. See the case of 
West's Ex'r v. Hyland, cited in 7 Pet [32 
U. S.] 677, in Appendix. This is not a ease 
coming within that statute; and if the court 
should refuse to commit the defendant in 
execution, at the prayer of the plaintiff, I 
do not think, as I before observed, that he 
-could have a new execution. 

I also think that the injunction must be re- 
fused, because it has nothing to operate up- 
on. There is no proceeding at law to be 
stayed. The judgment is executed; and be- 
cause, if it should operate as a discharge of 
the defendant from this execution, the plain- 
tiff cannot have another. Injunction re- 
fused. 



Case IsTo. 5,025, 

FRALOFF v. NEW YORK CENT. & fi. R. 
R. CO. 

[10 Blatchf. 16.] i ' 

Circuit Court, S. D. New York. May 15, 1872. 

-Carriers of Passengers — Loss of Baggage — 
Valuable Laces— Actiox by Married Wo- 
man—Measure of Damages. 

1. In an action against a common carrier, 
to recover for the loss of laces contained in a 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



trunk, the baggage of the plaintiff, as a pas- 
senger, it appeared that none of the laces had 
been purchased by the plaintiff, and that they 
were purchased by no one, at least within liv- 
ing memory, but were inherited or received by 
gift, and were many years old: Held, neverthe- 
less, that their value must be ascertained by a 
money standard, based on evidence, and could 
not be assessed upon conjecture, and that, in 
the absence of such evidence, nominal damages 
only could be given. 

2. The action was properly brought in the 
name of the plaintiff, she being a married wo- 
man. 

3. The laces were reasonable apparel and 
baggage, reference being had to the social posi- 
tion and wealth of the plaintiff, the state of her 
health, and the object of her journey to this 
country from abroad. 

[This was an action at law by Olga de 
Maluta FralofC against the New York Cen- 
tral & Hudson River Railroad Company.] 

Thomas C. T. Buckley and James W. Ge- 
rard, Jr., for plaintiff. 
Theron R. Strong, for defendants. 

SHEPMAN, District Judge (orally charging 
jury). The plaintiff in this suit seeks to re- 
cover of the defendants the value of cer- 
tain laces which she claims to have lost out 
of her trunk, while it was in the custody 
of the defendants, and in course of transpor- 
tation over their road, from Albany to Ni- 
agara Falls. She alleges, that she bought a 
ticket for herself, as passenger, on the 4th 
of November, 1869, delivered her trunk, or 
caused it to be delivered, to the defendants, 
at their baggage car, in Albany, and received 
from them a check therefor; that both her- 
self and trunk passed over the route that 
day, reaching Niagara Falls some time after 
midnight; and that, on her arrival at the 
latter place, her trunk was found to be in a 
damaged condition. Of these facts there 
does not seem to be any serious dispute. 

But the plaintiff further claims, that, when 
she delivered her trunk to the defendants, it 
was in good order, and securely fastened, and 
that it contained the laces which she has de- 
scribed in her deposition. This the defend- 
ants deny; and they say that the evidence 
on this point is not sufficient to warrant you 
in finding that these laces were in her trunk 
at the time they received it from her at 
Albany. On this point the burden of proof 
is on the plaintiff. I do not propose to re- 
hearse the evidence. You will remember it, 
especially as it was very fully and recently 
commented on by counsel on both sides, and 
say whether or not you are satisfied that the 
laces in question formed part of the con- 
tents of the trunk at the time it was placed 
in the baggage car at Albany. If they did 
not, then the defendants are not liable in 
this action, and your verdict should be for 
them. If, on the other hand, you are satis- 
fied that the laces did constitute a portion 
of the contents of her trunk when it was re- 
ceived by the defendants, and that they con- 
stituted a part of her reasonable and ordinary 
baggage, then your verdict must be for the 
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plaintiff. This is very obvious. .The- defend- 
ants admit that they are common carriers 
of passengers over the route in question; and, 
as such, they are responsible for all reason- 
able and proper baggage of those they trans- 
port, while it is in their custody. They are 
bound to return it to the traveller in sub- 
stantially the same condition as that in 
which they received it, and no excuse can 
exonerate them from the non-performance 
of this duty, except the act of God or the 
public enemies, neither of which are pretend- 
ed in this case. It is immaterial, then, if 
these laces were in fact abstracted from the 
trunk while in the defendants' custody, by 
whom it was done, if it was not done by 
the plaintiff herself, or by her assent or 
connivance. 

You will have no difficulty in disposing of 
this part of the case. The evidence is not 
long or complicated, and you will readily de- 
termine whether or not the articles alleged to 
have been lost by the plaintiff were, or not, 
delivered to the defendants at Albany, and 
lost while in their custody. If you" find the 
claim of the plaintiff in this respect true, you 
will, as I have already intimated, find a 
verdict for her. The question will then arise 
as to what amount of damages she is entitled 
to. This is a very important question, and 
yet one upon which there is very little proof 
upon which you can lawfully act. This ren- 
ders 'it proper that I should submit some 
considerations to you in regard to the condi- 
tion of the evidence as to value. 

The plaintiff, in her deposition, describes 
the character and quality of the laces which 
she says she lost, to some extent, but she 
fixes no value which can be any guide to you, 
acting as you are under oath, and bound to 
come to definite results upon definite evi- 
dence, or upon such evidence in regard to 
facts, as alone would warrant you in de- 
ducing a definite price. The plaintiff states, 
that she purchased none of these laces, and 
that they were purchased by no one, at least 
within living memory; and it is inferrible 
from her statements, that there is no one 
living who can testify as to the cost of their 
manufacture. She says that they were made 
many years ago, and were inherited by her 
from her grandmother, or received by way 
of gift from her aunts. Nor is the plaintiff 
able to testify as to the value of similar laces 
which, to some limited extent, are sold in the 
markets of the world. Vague hints, such as 
that attributed to the empress, that they were 
worth a kingdom, or the evidence of some 
of the plaintiff's witnesses, that they were 
very beautiful, unique and exquisite, furnish 
no reliable guide by which you can fix a 
definite price. The defendants, if liable, are 
only liable for the value of these laces at the 
time they were lost, and that value is to be 
ascertained, if at all, by a money standard. 
Neither courts nor juries are permitted to 
assess values upon conjecture. They must 
have proof of value, or evidence of such facts 



as will warrant a deduction of the value with 
reasonable certainty. This is peculiarly true 
in regard to articles like these laces, the char- 
acter and value of which are not generally 
known. According to the statement of the 
plaintiff, she possessed the only specimen of 
one kind of this lace, except a similar one 
belonging to the queen of England. It is ob- 
vious, therefore* that, before you can say, 
by your verdict, what the value of these lost 
articles was in November, 1869, you must 
have some specific information on that pre- 
cise point, and it must come from witnesses, 
or some one witness who is competent to 
speak on the subject. The counsel for the 
plaintiff claims, that you can find sufficient 
evidence of that character in the statements 
of Mrs. Carter, who has been before you. 
And it is true that Mrs. Carter gave some 
evidence as to the value of laces which bear 
the same name as some of those which the 
plaintiff alleges that she lost. This evidence 
is very meagre, and I admitted it with con- 
siderable hesitation. But it is before you, for 
your consideration, and it is the only evidence 
in the case which approximates to any precise 
valuation. Counsel on both sides have re- 
ferred to it, in their arguments to you, and 
have submitted to me computations base'* 
upon her evidence. You will remember hr r 
statements. Upon some laces of the san*- 
general character she did give the prices. I 
was compelled- to restrict her testimony to 
the narrowest width and the poorest quality, 
for the reason that no specimens of the plain- 
tiff's laces were here, to be submitted to her 
inspection and judgment You will recollect 
what the plaintiff said about the quantity and 
character and variety of the laces which -she 
claims to have lost You will also recollect 
the values which Mrs. Carter gave of the 
similar kinds, upon which she expressed an 
opinion; and you must arrive at their value as 
best you can. I think it my duty to say to 
you, that, by no computation, however liberal, 
based upon Sirs. Carter's prices, can the value 
of the laces in question, to which Sirs. Car- 
ter's estimates refer, exceed one thousand 
dollars. I do not say that it would reach 
that sum, but I do say that it will not exceed 
it In regard to the laces upon which Mrs. 
Carter could fix no price, which the plaintiff 
lost (if she did lose them,) she will be enti- 
tled to nominal damages only. 

I have been thus particular in directing 
your attention to the peculiar condition of the 
evidence on this question of damages, be- 
cause, an error on your part on this point 
might render this trial fruitless of any good 
result Had the plaintiff produced in court 
the specimens of the laces which she referred 
to in her deposition, and which were marked 
as exhibits, but not attached to her deposi- 
tion, and satisfied you that they fairly repre- 
sented those she lost, there would have been 
some definite evidence before you, from which 
you could ascertain their value. That she 
has not done so is, in judgment of law, her 
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own fault, and the consequences of that fault 
cannot be visited upon these defendants. 

On the question, whether the action is prop- 
erly brought in the name of the plaintiff:, she 
being a married woman, I charge you in the 
affirmative. On the question to which coun- 
sel have called my attention, and requested 
me to instruct you, as to whether the lost 
laces were reasonable apparel and baggage, 
reference being had to the social position 
and wealtn of the plaintiff, the state of her 
health, and the object of her journey, I have 
no remarks to submit to you, inasmuch as, 
by the proofs in the case, so far as they go, 
the value and character of this ornamental 
apparel was not greater than any respectable 
lady, traveling in a foreign country, might 
reasonably carry in her trunk. 

You will consider the evidence before you, 
in the light of these instructions, and return 
such a verdict as that evidence will warrant, 
.adding interest to the principal sum, from 
November 4th, 1869, to the present time, at 
the rate of seven per cent, per annum. 

The jury were discharged without agreeing 
•on a verdict 

[NOTE. At a subsequent trial the jury re- 
turned a verdict for the plaintiff for the sum of 
^10,000. Motion for a new trial was denied 
(Case No. 5,026), and the judgment of the cir- 
cuit court was affirmed by the supreme court in 
J\ew York Cent & H. R. R. Co. v. Eraloff, 100 
U. S. 24.1 



Case No. 5,026. 

ERALOFF v. NEW YORK CENT. & H. R. 
R. CO. 

112 Blatchf. 484; i 48 How. Pr. 535; 21 Int. 
Rev. Rec. 124.] 

Circuit Court, S. D. New York. April 1, 
1S75.2 

Cakuieks op Passengers — Loss of Baggage — 
Valuable Laces— Reasonable and Or- 
dinary Wearing Apparel. 

1. On the trial of a suit against a railroad 
corporation, to recover the value of certain 
laces, forming part of the contents of a trunk, 
which the corporation transported as the hag- 
gage of a passenger, who went by the same 
train with the trunk, the jury were instructed, 
that they weie to decide, as a question of fact, 
under the rules defined by the court, whether 
or not the laces in question were baggage; that 
the responsibility of a carrier could not be main- 
tained to the extent of making him responsible 
for such unusual articles as the exceptional 
habits or fancies, or the idiosyncrasies, of some 
particular individual, might prompt that indi- 
vidual to carry; that liability was limited to re- 
sponsibility for such articles as it was cus- 
tomary or reasonable for travelers of the same 
<'lass or tastes, in general to take with them 
for such journeys as the one which was the 
subject of inquiry; and that they could find a 
portion of the laces to have been reasonable 
baggage and the remainder not. The jury 
found a verdict for the plaintiff for $10,000. 
A motion was made by the defendants for a 
new trial, on the ground that the verdict was 

i [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirmed in 100 TJ. S. 24.] 



contrary to the evidence: Held, that, as the 
jury must have found that the laces, to the 
value of $10,000, were baggage, and, as their 
verdict was sustained by credible testimony as 
to such value, it was conclusive. 
[See note at end of case.] 

2. Whether the laces in question were the 
wearing apparel of the plaintiff, and were rea- 
sonable and ordinary wearing apparel to be 
carried by her as baggage, was a question of 
fact for the jury. 

[See note at end of case.] 

[This was an action at law by Olga Do 
Maluta Fraloff against the New York Central 
& Hudson River Railroad Company to re- 
cover the value of certain laces alleged to 
have been abstracted from the baggage be- 
longing to the plaintiff while in course of 
transportation over the defendant's road. 
At the first trial the jury were unable to 
agree, and were discharged. Case No. 5,025.] 

James W. Gerard, for plaintiff. 
Elliott P. Shepard, for defendant 

WALLACE, District Judge. This is a mo- 
tion, upon a case made, for a new trial. Tin* 
action is by a passenger, to recover for bag- 
gage lost while in charge of the defend- 
ant. The jury rendered a verdict for the 
plaintiff, for $10,000. 

The facts upon which the verdict of the 
jury is predicated are so unusual, and the 
amount of the recovery, in view of the nature 
of the action, is so exceptional, that this mo- 
tion deserves and has received careful con- 
sideration; but, notwithstanding the very 
elaborate and able argument of the defend- 
ant's counsel, and my own inclination to 
dissent from the conclusions of the jury, upon 
one of the vital questions of fact, I am con- 
vinced that the case presented is not within 
the rules which authorize a verdict to be set 
aside as contrary to evidence. 

Credible testimony was given which au- 
thorized the jury to find the following facts: 
The plaintiff was a Russian lady, of high 
rank and large estates, who, for some time 
prior to coming to the United States, had 
been traveling in Europe, spending her time 
mainly in its principal capitals. Partly for 
health and partly for pleasure, in Septem- 
ber, 18G9, she determined to visit the United 
States, and left England, under the escort 
of one Webber, as a traveling companion, and 
came to New York City. While in England, 
her baggage comprised twelve trunks. Of 
them she brought here four large and twq 
small ones, containing wearing apparel for her 
own use, of great variety and quantity, and 
of very expensive quality. Included in her 
wearing apparel was a large quantity of rare 
and valuable laces, which she had been ac- 
customed to wear occasionally at home and 
during fier travels in Europe, and which she 
valued at $200,000. She contemplated exten- 
sive travels in this country, and brought with 
her about $15,000, for her expenses, but had 
no fixed plans as to the duration or details of 
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lier travels. After staying several weeks in 
New York City, she commenced her travels 
here, and started for Chicago, intending to 
visit various places on the way, designing 
not to return to New York, but to decide, 
after arriving at Chicago, where she would go, 
contemplating, in a general way, going to 
New Orleans, Havana, California, and, pos- 
sibly, Rio Janeiro, or to some of those places. 
She carried with her, from New York, one 
large trunk, a small trunk, a hat box, four 
satchels, a bag containing jewelry, and a 
-cage of birds. She took with her the laces 
in question, which were packed in the large 
trunk. This contained several trays, the 
laces being in the fifth one from the top. 
Webber accompanied her. They stopped at 
the Belavan House, in Albany, for a day or 
two, and the large trunk was allowed to re- 
* main, during that time, in the baggage room 
of the hotel, locked up with other baggage. 
Webber went to the trunk once or twice, by 
the plaintiff's request, and procured from it 
articles which she wanted. Just before it 
was taken from the hotel to the defendant's 
depot, by the hotel porter, Webber returned 
these articles to the trunk. He then saw the 
package in which the laces had been folded 
by the plaintiff when she packed her trunks. 
He locked the trunk, and, soon after, it was 
delivered by the porter to the defendant's 
"baggage agent, and was checked for Niagara 
Falls, whither the plaintiff and Webber went 
by the same train as did the baggage. The 
trunk was in good condition when delivered 
to the defendant's agent When it arived at 
"Niagara Falls, the locks were broken, the 
-contents disturbed, and the plaintiff refused 
to receive it until it was examined to ascer- 
tain if the contents were safe. Upon exam- • 
ination, it appeared that the laces were miss- 
ing, although nothing else had been taken. 
Articles of great value were necessarily ex- 
posed to view before the laces could have 
been abstracted from the trunk. As to the 
value of the laces, the jury were authorized 
to find a verdict for a very small sum, or for 
$62,000. Some of the laces were collars and 
handkerchiefs, and others were flounces, cor- 
sages, and dress trimmings, of various kinds. 
Although a large amount of testimony was 
-elicited on the part of the defendant; tend- 
ing to contradict many of these facts, and, 
-upon some of them, strongly discrediting the 
plaintiff's case, I am constrained to hold that 
there was sufficient evidence to authorize the 
jury to find them substantially as above 
stated. 

Among other things the jury were instruct- 
ed, that they were to decide, as a question 
•of fact, under the rules defined by the court, 
whether or not the laces in question were 
baggage, and, in this connection, the court 
•charged as follows: "The responsibility of 
.a carrier cannot be maintained to the ex- 
tent of making him responsible for such un- 
usual articles as the exceptional habits or 
fancies, or the idiosyncrasies, of some par- 



ticular individual, may prompt that indi- 
vidual to carry. That liability is limited to 
responsibility for such articles as it is cus- 
tomary or reasonable for travellers of the 
same class or tastes, in general to take with 
them for such journeys as the one which is 
the subject of inquiry." They were also in- 
structed that they could find a portion of 
the laces to have been reasonable baggage, 
and the" remainder not. 

I have summarized these facts, and re- 
ferred to the instructions mentioned, for the 
purpose of presenting satisfactorily the sali- 
ent features of the case in regard to the 
question which has impressed me as the 
most serious one— whether the jury could 
properly find that the property for which 
the plaintiff has obtained a verdict was rea- 
sonable and ordinary baggage. 

The jury must have found that laces of 
the value of $10,000, carried .by a traveller, 
with a large assortment of other articles of 
apparel, for personal use, are reasonable 
and ordinary baggage, for the loss of which* 
a carrier, to whom they have been delivered, 
without notice of their value, is responsible. 
On first impression, the statement of this con- 
clusion raises a somewhat violent presump- 
tion against the correctness of the verdict. 
No precedent for a recovery so large has 
been found, and, if it is sustained, it is dif- 
ficult to ascertain where the limit of a car- 
rier's liability exists. Nevertheless, if the 
question was properly left to the jury to de- 
cide, as one of fact, the value of the articles 
was peculiarly for their consideration, and 
abundant testimony was before them to sus- 
tain the conclusion they reached.. The diffi- 
culty, in this case, lies in the character of the 
articles for the loss of which the action was 
brought They were claimed to be a portion of 
the plaintiff's wearing apparel. If they were 
such, within all the cas~es, they were baggage, 
unless they were so valuable and rare as to 
exclude them from that category. What is 
wearing apparel, must necessarily be a ques- 
tion of fact. What is reasonable and cus- 
tomary wearing apparel, to be carried by a 
traveller upon a particular journey, must, 
also, be a question of fact I know of no 
case where this has been held to be a ques- 
tion of law. The conflict in the authorities 
arises when we pass beyond these articles, 
to inquire what other property is baggage. 
By some of these authorities it is held, that 
the broad question is one for the jury to de- 
termine, both as to character and value, 
depending upon the tastes and habits of the 
traveller, his pecuniary circumstances, his 
position in society, and the conveniences and 
necessities of the particular journey, and 
that their decision cannot be disturbed 
(Rawson v. Pennsylvania R. Co., 2 Abb. Pr. 
(N. S.) 220; HcGill v. Rowand, 3 Barr L3 
Pa. St] 4§1); while, by others, it is held to 
be one of law for the court; and in these we 
find an irreconcilable conflict in its deter- 
mination. Thus, money for travelling ex- 
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penses has been excluded (Grant v. Newton, 
1 E. D. Smith, 95), and allowed (Merrill v. 
Grinnell, 30 N. Y. 594); jewelry excluded 
(Richards v. Westcott, 2 Bosw. 5S9, and 
The Ionic [Case No. 7,059]), and allowed (Mc- 
Cormick v. Hudson River R. Co., 4 E. D. 
Smith, 181); pistois excluded (Chicago, R. 
I. & P. R. Co. v. Collins, 56 111. 212), and 
guns allowed (Yan Horn v. Kermit, 4 E. D. 
Smith, 453); manuscripts excluded (Hanni- 
bal Railrcad v. Swift, 12 Wall 179 IT. S.] 
262), and allowed (Hopkins v. Westcott [Case 
No. 6,692]), An examination of these cases 
justifies the remark, that the limit of the 
carrier's responsibility seems as uncertain 
when left to be ascertained as a question 
of law hy the court, as when left to the in- 
quiry of a jury. Holding, as I do, that, 
whenever the article in controversy is, or 
may be, wearing apparel, a question arises 
for the determination of the jury as to 
whether, upon the facts in the particular 
case, it was such as the traveller was enti- 
tled to carry as baggage, it follows, that the 
finding of the jury, when sustained by cred- 
ible testimony, must be conclusive. If the 
court can set aside the verdict, because it 
appears that the property was of greater 
value than the judge deems it reasonable 
that a traveller should carry, the question 
is no longer one of fact for the jury, but one 
of law for the court If it is to be decided 
as matter of law, what standard of value is 
to be adopted? Illustrated by the present 
case, when the jury have found that the 
value of the plaintiff's property was $10,000, 
or that such of it as, under the circum- 
stances, she was entitled to carry, was of 
that value, is it to be said it must be set 
aside, whereas, if it had been $1,000, or 
$3,000, the law would sanction the recovery? 
*If so, it is the duty of the court, instead of 
instructing the jury that they are to deter- 
mine what, in the particular case, is reason- 
able and customary baggage, to instruct 
' them that the value or amount must not ex- 
ceed some arbitrary limit defined by the 
court To this proposition I cannot assent 
If carried to its logical conclusion, it would 
abrogate the functions of the jury with ref- 
erence to questions of this class. On the 
other hand, if the views I have expressed 
are a correct exposition of the law, the car- 
rier is exposed to the hazard of most onerous 
responsibilities. In this case, the verdict 
might have been for $62,000, and it could 
not have been said that the verdict was 
contrary to the evidence, as to the value of 
the property lost It would be difficult to 
conceive that any facts would justify such 
a recovery for loss of baggage. Undoubted- 
ly, the case would be rare where such a ver- 
dict would not indicate prejudice, partiality 
or misconception on the part of the jury; 
and, in such case, under its general power 



over verdicts, the court could set it aside. 
But, had it been for that sum here, I am 
not prepared to say that it could not be sus- 
tained, in view of the extraordinary features 
of the case. As is said by the supreme court 
of Pennsylvania, in McGill v. Rowand, su- 
pra, it is not obvious in what manner the 
court can restrict the quantity or value of 
the articles that may be deemed either 
proper or useful for the ordinary purposes 
of the traveller, because, in the natui*e of 
things, it is susceptible of no precise or defi- 
nite rule, and, when there is an attempt to 
abuse the privilege, the court must rely upon 
the intelligence and integrity of the jury, 
to apply a corrective. If carriers are unwill- 
ing to assume the liabilities which they may 
incur if this rule is adopted by the courts, 
they must resort to such regulations, in re- 
gard to the transportation of baggage, as are* 
sanctioned by law, or appeal to legislation 
for protection. 

I have not deemed it necessary to refer to 
any other of the many grounds upon which 
it is urged a new trial should be granted. I 
entertain no doubt that, upon the other ques- 
tions of fact, there was sufficient evidence to 
justify the conclusions of the jury* As to 
the rulings of the court upon the trial, those 
of importance were quite maturely consid- 
ered, and, upon examination, meet my ap- 
proval now. The novelty and importance of 
the questions involved render the case one 
eminently fit for the consideration of a higher 
tribunal, and to its consideration these ques- 
tions should be remitted. 

The motion for a new trial is, accordingly, 
denied. 

[NOTE. The defendant brought error, and 
the judgment of the circuit court was affirmed; 
Mr. Justice Harlan delivering the opinion, in 
which it was held: "1. In absence of legisla- 
tion, or of special regulations by the carrier, 
or of conduct by the passenger misleading the 
carrier as to value of baggage, the failure of 
the passenger, unasked, to disclose the value of 
his baggacre is not, in itself, a fraud upon the 
carrier. 2. To the extent that articles, carried 
by a passenger for his personal use when trav- 
elling, exceed in quantity and value such as are 
ordinarily or usually carried by passengers of 
like station and pursuing like journeys, they 
are not baggage for which the carrier, by gen- 
eral law, is responsible as insurer. 3. Wheth- 
er a passenger has carried such an excess of 
baggage is not a pure question of law for the 
sole or final determination of the court, but a 
question of fact for the jury, under proper 
guidance as to the law of the case. And its 
determination of the facts— no error of law ap- 
pearing—is not subject to re-examination in 
this court." Mr. Justice Field, Mr. Justice 
Miller, and Mr. Justice Strong dissent. New 
Tork Cent. & H. R. R. Co. v. Fralofl;, 100 U. 
S. 24.] 
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Case No. 5,037. 

FRANCE et ux. v. AETNA LIFE INS. CO. 
(two cases). 

[20 Pittsb. Leg. J. 170; 2 Ins. Law J. 657; IS 
Int. Rev. Ree. 32.] 

Circuit Court, E. D. Pennsylvania. May 16, 
1S73.1 

Life Insurance — Insurable Interest — Mate- 
riality op Representations in Respect to 
Health — Qualified Answers — Age— Estop- 
pel. 

1. A sister, although a married woman and 
in no way dependent upon a brother for sup- 
port, and to whom he is in no ways indebted, 
has an insurable interest in the life of such 
brother. 

2. Semble, that without any interest in the 
life of the party insured, a policy taken out in 
the name or for the benefit of a third party is 
valid, if the risk is truly described, inasmuch 
as the premium is fixed in exact proportion to 
the risk as described. 

3. The answers to questions in an application 
for life insurance which, by the terms of the 
policy, are made part thereof as fully as if 
therein recited, have the effect of warranties, 
and if they are wholly or in any decree or re- 
spect material to the risk, false or fraudulent, 
the policy is void. 

[See note at end of case.] 

4. If in answer to a question in the applica- 
tion, "Has the party ever had any of the fol- 
lowing diseases? If so, how long, and to what 
extent?" (one of these diseases being rupture) 
the reply is "None," it is for the jury to say 
whether he was ruptured at the time or at any 
such previous period that the rupture may have 
been inateriol to any question of the soundness 
of his health when his life was insured; and 
if so, or if at the time or any such previous 
period he wore a truss to repress hernial ex- 
trusion, the policy was void. 

[See note at end of case.] 

5. The statement of a party's age in his ap- 
plication for a policy of insurance on his life 
does not import absolute accuracy, whether it 
be stated positively or with a qualification that 
it is as near as he can recollect. 

6. But even when such words of qualification 
are added to the answer in respect to age, 
they do not mean that the party is of uncertain 
age, but of the age stated or thereabouts, and 
a slight or immaterial discrepancy would not 
avoid the policy. 

[See note at end of case.] 

7. But "if. the party were seven or even five 
years older than the age stated in the applica- 
tion, the discrepancy would not be immaterial, 
and the policy would be void. 

8. The company are estopped from denying 
their liability upon a policy as to a party who 
has purchased it from the holder after the 
death of the insured, on the faith of representa- 
tions made by their agent after he had received 
the proof of loss; provided the purpose and ob- 
ject of the purchaser was sufficiently indicated 
to the agent, and what passed between them 
was mutually understood as a waiver of any 
objections to the validity of the policy, there 
being no fraud or knowledge of such objections 
on the part of the purchaser. 

9. But there is no such estoppel if the agent 
told the purchaser before he parted with the 
consideration that he had no authority to act, 
but that the policy would be paid if the claim 
was a just one. 



i [First case reversed in 91 TJ. S. 510. 
ond case affirmed in 94: TJ. S. 561.] 
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[Tbis was an action of assumpsit by Da- 
vid France and Lucetta T. France, his wife, 
to the use of Samuel B. Selvage, against the 
Aetna Life Insurance Company of Hartford, 
Conn., on a policy of insurance for $10,000, 
upon the life of Andrew J. Chew, issued in 
July, 1SG5, and was commenced in the dis- 
trict court for the city and county of Phila- 
delphia, from which the defendants removed 
it to this court The cause is now heard, 
with a like action by David France and Lu- 
cetta P. France, his wife, in the right of the 
said Lucetta T. France, and to her use, 
against the same defendant, on a policy of in- 
surance for $10,000 upon the life of the said 
Andrew J. Chew, issued in September, 1865.] 

Nathan Sharpless, for plaintiffs. 
Christian Kneass and Samuel C. Perkins, 
for defendant. 

CADWALADER, District Judge. These 
were separate actions tried together by con- 
sent, on two policies of insurance each for 
$10,000, made by defendants on the life of 
Andrew J. Chew for the benefit of his sister 
Mrs. Lucetta T. France. The application 
and the policy issued thereon in the first of 
above cases were dated September 13, I860, 
and in the second case July 12, 1865. The 
applications and policies were alike in both 
cases, and the defences, so far as regarded 
the questions affecting the force and effect 
of the contracts themselves, were the same. 
There was a special and distinct question in 
Selvage's case arising out of his position as 
assignee, or alleged purchaser for a valuable 
consideration of the policy sued on to his 
use. 

There were three grounds of defence main- 
ly insisted upon: First— Want of interest on 
the part of the plaintiff in the life insured. 
Secoud.— Misrepresentation and concealment 
of the fact that the party insured had been 
ruptured, and actually was so at the time 
the applications were made. Third.— Mis- 
description of the age of the party insured, 
making him seven years younger than he 
really was. The premiums on both policies 
were regularly paid up to the time of me 
death. On the policy assigned to Selvage 
they were all cash; on the other one-half 
note. The money was paid and the notes 
executed for the premiums by Mrs. France. 
As to the want of interest, it appeared that 
Mrs. France, at the time the policies were 
issued, and up to the time of trial was a mar- 
ried woman, and in no respect dependent on 
her brother whose life was insured; nor was 
there any evidence of any indebtedness on 
his part to her, either prior or subsequent to 
the applications for insurance. 

The defendants requested the judge to 
charge: "That if the applications and poli- 
ces were in fact made and taken out by 
Mrs. France for her own benefit, she must 
show an insurable interest in the life of 
Chew; and if she was a married woman and 
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in no way dependent on him for support; 
the mere fact that she was his sister did not 
give her such insurable interest; and that if 
Chew at the time the applications were made 
and policies issued was not indebted to her, 
then she had no insurable interest as a cred- 
itor in his life." 

The judge declined to charge as requested, 
but charged as follows: "If Chew at the time 
of the insurance was unmarried and without 
issue or parent living, the insurance for the 
benefit oi* his sister was valid if the risk in- 
sured was properly described in the policies. 
As men of business you will see the import- 
ance of this last remark. There are persons 
who may be described as presumptively next 
of kin, and who can insure the lives of their 
relatives; or if any lives may be insured by 
aijy persons it is of course of paramount and 
indispensable importance that the risk be 
correctly described." The policies each con- 
tained a clause making the proposal, answers 
and declaration in the application part of 
the policies, and with a condition that if 
false or fraudulent the policies should * be 
void; and the judge instructed the jury that 
this clause made the answers to the question 
part of the contracts, and they had thus the 
effect of warranties, and if they were wholly 
or in any material respect false or fraudulent 
the plaintiffs could not recover. The words 
"in any material respect," he said, must be 
-understood as meaning in any respect or de- 
gree material to the risk insured, whether as 
to age, or health, or otherwise howsoever. 

In answer to a question, whether the in- 
sured had ever had any of certain specified 
diseases, among them "rupture," and if so 
how long and to what extent? the insured 
stated in the applications "None." The de- 
fendants alleged that he had been ruptured, 
and was ruptured at the time of the insur- 
ances, and much evidence was given on this 
point, as to which the judge gave the follow- 
ing instruction: "If the jury believe that 
Chew was ruptured at the time, or at any 
such previous period that the rupture may 
have been material to any question of the 
soundness of his health when his life was 
insured; or if at that time or within such 
prior period he wore a truss in order that it 
might repress hernial extrusion, the verdict 
should in either case be for the defendants. 
But though he was ruptured in 1S46 and 
1854, and although the rupture accidentally 
recurred in a worse form in 1870, from an 
extraordinary exertion of strength in lifting 
a heavy weight, yet if the jury find that 
from 1855 or thereabouts until after the last 
insurance in 1865, he had no such disease, 
and was in all this interval in the habit of 
working and using bodily exercise, and oc- 
casionally dancing, bathing and traveling, 
and could walk long distances without be- 
ing fatigued, and either did not wear a truss 
or wore it only from continuance of early 
habit; that his health was not impaired or 
affected by the former rupture; that it would 



not if mentioned have increased the risk or 
the premium, and that there was in this 
respect no falsehood or wilful suppression, I 
cannot give the instruction absolutely that 
the answer 'None' to the question was un- 
true or false. I have doubts whether I have 
not charged too favorably for the plaintiffs 
on this point. My chief difficulty is that the 
next question is, whether the party is subject 
to 'habitual* diseases mentioned in the same, 
as if there were a distinction between 'ha- 
bitual' and ever having had them." 

Upon the thix*d ground of defence the de- 
fendants requested the court to instruct the 
jury: "That if the answers in the applica- 
tions to questions four and five, as to the 
date of birth and age next birthday of Chew 
were false or untrue, the policies are void, 
and the verdict must be for the defendants." 

The judge instructed the jury as follows: 
"If you believe that the answers to these 
questions were materially untrue as to the 
age of Chew, the policies are void, and the 
verdict must be for the defendants; and if 
he was thirty-seven or even thirty-five years 
old, the difference was not immaterial. I 
give the instruction as requested. There are 
two distinct questions in the application. '4. 
Place and date of birth of the party whose 
life is to be insured. 5. Age next birthday.' 
A good deal has been said about the uncer- 
tainty this man was under as to his age. 
I cannot say that was any reason he should 
be careless in describing his age, but, on the 
contrary, he ought to have been the more 
careful. I agree that if he had described his 
age as uncertain, the defendants must have 
abided by the contract as made. But this is 
not the contract; he is not described as a 
person of uncertain age. As to the insur- 
ance of July his answer to question five is 
simply 'Thirty years/ and his answer to 
question four, 'Born in 1835, Gloucester 
county, New Jersey,* and there is interlined 
between *1S35' and 'Gloucester county, New 
Jersey,' the words 'October 28th.' Mr. Scott, 
the 'agent who took the application, has ex- 
plained how that occurred. He says Chew 
said it was as near as he could recollect, and 
although he states there was no doubt at all 
about the year, he says there was a difficulty 
in determining the day of the month. Now, 
though this application does not contain the 
words 'as near as I can recollect/ I think 
under the circumstances of the case you are 
at liberty to read it as if they were there. 
I don't think it makes any material differ- 
ence whether they are there or not. As to 
the second application, the one in September, 
the answer to question four is, 'Born in New 
Jersey, 1835.' The fifth question is, 'What 
is your age next birthday?* and the answer, 
'Thirty years, October 28, as near as I can 
recollect' That certainly does not mean to 
apply to the thirty years; it means, accord- 
ing to fair reading, that he was born in 1835. 
It was the 2Sth October, as near as ho can 
recollect. lie signs at the foot of this appli- 
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cation, 'That is as near as I can remember/ 
applying to all the preceding questions. It 
is not a question of words but of fair mean- 
ing. If the man was a few months or even 
perhaps a year or two older than he states, 
it might not materially affect the risk; and 
even without the words 'as near as I can 
recollect* or 'remember,' if the difference 
was a slight discrepancy such as would not 
affect the risk, I should not think it a ma- 
terial difference, and certainly notwhen these 
words are contained in the application. But 
these words have not any indefinite mean- 
ing; they don't mean 'I am a person of un- 
certain age but am a person of the age of 
thirty years or thereabouts,' which in law 
means not materially different from that 
age." 

The judge tl;en reviewed and commented 
on the evidence respecting the age of the 
party insured, and added: "I do not see 
how you can decide this case upon the evi- 
dence, disregarding the fact that Chew was 
at least 35 or 37 years of age. If so the risk 
was materially misdescribed in these policies 
and the plaintiffs cannot recover except as 
to one of thein, and that upon a special 
ground. This special ground applied to the 
first policy, issued in July, 1865, and upon 
which the second of the above suits was 
brought in the name of Selvage, who it was 
alleged, had bought this policy from Mrs. 
France, after the death of Chew, upon the 
faith of representations by the agent of de- 
fendants that it would be paid. The evi- 
dence showed that Selvage had lent Mrs. 
France $2,000 shortly before the death of 
Chew, and that the policy had been assigned 
to him as collateral for this loan; and that 
within a month after Chew's death he had 
paid Mrs. Franco the further sum of $7,280, 
and as he alleged, had then bought the pol- 
icy absolutely from her on the faith of rep- 
resentations by the agent as above. The 
agent testified that not very long before the 
death of Chew there had been some intima- 
tions that there was suspicion as to the 
-character of the risk, and that he had told 
Selvage that he had no authority to act, but 
that the claim would be paid if it was a just 
one." 

The defendants requested the court to in- 
struct the jury: "That if Selvage had loan- 
ed $2,000 to Mrs. France upon the security 
of an assignment, before the death of Chew, 
of this policy as collateral, the defendants 
could not be estopped by anything alleged 
to have occurred after Chew's death, from 
denying their liability as to this $2,000. 
That if before Selvage paid Mrs. France the 
$7,280, the agent of the company told him 
that he had no authority to act; that the 
matter was out of his hands, but that the 
policy would be paid if the claim was a just 
one, and unless Selvage fully disclosed the 
purpose and object of his inquiries as to the 
policy to the agent, the defendants are not 
estopped from denying their liability." 



The judge gave these instructions as re- 
quested, but said that the words "fully dis- 
closed" should be understood to mean "suffi- 
ciently disclosed to indicate the purpose and 
object" And added: "If the agent was the 
agent for the defendants to receive the pre- 
liminary proofs, and having received them 
knew that Selvage was negotiating with 
Mrs. France to purchase this policy, and hy 
representing to him that the loss would be 
paid, induced him to pay her $7,2S0 for the 
assignment of it without any fraud on his 
part, or knowledge by him of the objections 
now made to his validity, then if the jury 
find that what passed was mutually under- 
stood and intended as a waiver of any such 
objections to the plaintiffs' recovery on this 
policy as have been made in the present 
trial, the jury may find for the plaintiffs on 
this policy, although the objections would 
otherwise have been fatal. There is great 
responsibility' upon the jury on this part of 
the case. If you simply regard the testimony 
of the witnesses, it is very easy to under- 
stand the facts just as I have put them. 
But if you look carefully at the documents 
there is a great deal of difficulty in arriving 
at that belief. When you examine the docu- 
ments you can get over the mistakes in the 
testimony of the witnesses. They may be 
partly explained perhaps by the fact of Sel- 
vage being deaf." 

The judge then reviewed and commented 
on the testimony of the' witnesses, and the 
documents in evidence, the letters,, assign- 
ment, and the check with which the $7,280 
was paid, and said: "The point in question 
is whether Selvage paid his money on the 
assurance of the agent of the company, and 
is in such a condition that the agent's mouth 
is stopped from telling the truth. Mrs. 
France could not confer any better title than 
she had herself, unless from something the 
agent said. What I ask your particular at- 
tention is whether the letters and the testi- 
mony together do not convince you that the 
only conversation that ever occurred with 
Selvage was before the preliminary proofs 
were in the hands of the compamy. If so 
you can scarcely understand the agent to 
have intended to waive objections." 

[XOTE. In the first case, which was to the 
use of Selvage, the defendant brought error, 
and the judgment of the circuit court was re- 
versed, and a new trial ordered, Mr. Justice 
Hunt delivering the opinion. It was held that 
the applicant for the insurance expressly agreed 
that the answers made by the assured to the 
questions put to him should he true, and that, 
if any of them were false, the policy issued to 
her should he void, and that consequently the 
alleged recovery of the assured from the rup- 
ture of 1846, so as to permit of ordinary bodily 
exercise and occasional dancing, bathing, and 
traveling without fatigue, should not have been 
given to the jury for their judgment. It was 
for the jury to determine whether the facts 
existed, and, accordingly as they determine up- 
on that point, the one or the other result must 
necessarily follow. In this case the answer of 
the assured to the question in the application 
for the insurance as to whether he had ever 
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had certain diseases specified, including the one 
named, was "None," and there was no qualifi- 
cation. Aetna Life Ins. Co. v. France, 91 U. 
S. 510. 

[In the second case, which was to the use of 
Lneetta T. France, the defendant brought er- 
ror, and the cause was duly heard by the su- 
preme court, and the judgment of the circuit 
court affirmed. Mr. Justice Bradley delivering 
the opinion. In this case the same answer was 
made in the application to the question re- 
specting certain diseases, and there was also 
some evidence that the assured's age had been 
erroneously stated; but at the foot of the ap- 
plication^ which was the one made in Septem- 
ber, 1S65, the following qualification was made: 
"The above is as near correct as I remember." 
In view of this qualification it was held - that 
the assured must be understood as stipulating 
only for the integrity and approximate accura- 
cy of his answers, and not for their absolute 
verity. Without this qualification, substantial 
error in any of the answers would avoid the 
policy, irrespective of the motive, but with the 
qualification the jury must be satisfied that 
the answers, or some of them, were untrue in 
any respect materially affecting the risk, and 
that the assured knew of their incorrectness. 
In respect to the rupture the learned justice re- 
marked that if it appeared to have been com- 
pletely reduced, so that its effects had entirely 
passed away, and had ceased to impair his 
health or to affect his capacity to take fatigu- 
ing or prolonged exercise, the jury will de- 
termine whether the answer is untrue as near- 
ly as he could remember. Aetna Life Ins. Co. 
v. France, 94 IT. S. 561.] 



Case No. 5,028. 

FRANCE v. WASHINGTON. 

[5 Cranch, C. C. 667.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Municipal Corporations— Pkohibitorv License 
Tax. 
The corporation of Washington has power, 
under the charter of Itfay 15, 1820, § 7 [3 Stat. 
586], "to provide for licensing, taxing, and reg- 
ulating" "venders of lottery tickets," although 
the tax may be so high as to amount in effect 
to a prohibition; and to require the applicant 
for a license to deposit the license-money in 
bank before the issuing of the license. 

Appeal from the judgment of a justice of 
the peace [in the case of the corporation of 
Washington against Lewis H. France], for 
the penalty of twenty dollars, for exercising 
and dealing in the business and employment 
of a vender of lottery tickets, in the city of 
Washington, on the 2oth of February, 1840, 
contrary to the by-law of the 25th of Oc- 
tober, 1838. 

The words of the charter upon this subject 
are "That the corporation aforesaid shall 
have full power and authority" "to provide 
for licensing, taxing, and regulating," "ven- 
ders of lottery tickets;" and "to restrain or 
prohibit lotteries." By the first section of 
the by-law of the 25th of October, 1838, it is 
enacted, "That it shall not be lawful for any 
person or persons within the limits of this 
corporation to exercise or deal in tlie business 
or employment of vender of lottery tickets. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



without having first obtained a license for 
such purpose from the mayor." "And that 
before the mayor shall grant such license 
there shall be paid into bank, according to 
the act of May the thirty-first, eighteen hun- 
dred and thiry-six, for the use of this cor- 
poration, by the person or persons applying 
for such license, the sum of three hundred 
dollars." And by the second section, it is 
enacted, "That if any person, or persons, 
shall, from and after the passage of this act, 
exercise, or deal in the business or employ- 
ment of vender of lottery tickets, within the 
limits of this corporation, without having 
first obtained a license for such purpose, as 
required by the first section of this act, he, 
she, or they shall forfeit and pay to this cor- 
poration, the sum of twenty dollars for each 
and every day, he, she, or they .shall so offend, 
to be recovered and distributed as is by law 
provided for the recovery and distribution of 
fines." By the first section- of the by-law 
of May 31, 1836, it is enacted, "That from 
and after the 30th day of June next, all 
money due, accruing, or receivable by the 
corporation, except the taxes upon real and 
personal property, and wharfages, shall be 
paid by the person making the same, directly 
into tlie bank in which the deposits of the 
corporation are or shall be made; which 
bank shall issue to the person a certificate 
therefor; and no license shall be issued or 
credit given, by any officer of the corpora- 
tion, for a payment made, except upon a sur- 
render of such certificate of deposit, as here- 
inbefore provided." 

Brent & Brent, for appellant, contended 
that the charter gave the corporation power 
to license only, not to prohibit the exercise 
of the business of vender of lottery tickets. 
That the tax of three hundred dollars 
amounts to a prohibition, and exceeds the 
power given, and is, therefore, void. They 
contended, also, that the corporation had no 
authority to require the applicant for a 
license to pay the money into any bank as a 
condition of granting the license. 

But THE COURT nem. con. overruled the 
objections, and affirmed the judgment, with, 
costs. 



Case Wo. 5,029. 

The FRANCESCA CURRO. 

[4 Wkly. Notes Cas. 415.] 

District Court, E. D. Pennsylvania. May 18, 
187T. 

COXSTKUCTIOX OF CHAUTEK-PAliTY— COMMENCE- 
MENT of Voyage. 
A vessel lying at Genoa was chartered for 
a voyage from Philadelphia to a British port, 
with the express stipulation that she should 
sail from Genoa during December. On Dec. 
30, having procured all necessary provisions 
and papers for the voyage, she was unmoored 
and towed by a tug about three quarters of a 
mile, to the western side of the harbor oppo- 
site the roadway, where she again anchored. 
At the time a strong headwind prevented her 
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from going to sea, and she was unable to pro- 
ceed for several days. Held, that although she 
remained under the jurisdiction of the local 
authorities, she had nevertheless broken ground 
for the voyage, antf must be held to have "sail- 
ed" within the provision of the charter. 

[Cited in Pedersen v. Pagenstecher, 32 Fed. 
842.] 

Libel for breach of charter party. 

The respondents had chartered the bark 
Frauce-sca Curro, then at Genoa, to sail from 
Philadelphia to a port in Great Britain, it 
being expressly stipulated that she should 
sail from Genoa during the month of De- 
cember. The question in the case was 
whether or not this stipulation had been 
performed. It was shown by the testimony 
that the harbor of Genoa is semicircular, 
being about two miles in width from east to 
west, and one mile from north to south. 
The roadway for ingress and egress is be- 
tween two moles extending towards each 
other in parallel lines from the eastern 
and western sides of the harbor and about 
a, quarter of a mile apart Upon Decem- 
ber 30, 1876, all the papers necessary 
for departure were obtained. The bark 
was then lying on the eastern side of 
the port, where is the anchorage for mer- 
chant vessels, with anchors fore and aft, 
and was on that day unmoored and towed 
by a tug to the western side of the port, op- 
posite the roadway, for departure, a distance 
of about three quarters of a mile, where 
she anchored again. When this movement 
was made the wind was blowing dead 
ahead, and so continued for several days. 
The master knew he could not go to sea un- 
til the wind changed, and lay at this second 
anchorage within the harbor, and, presuma- 
bly, within the jurisdiction of the local au- 
thorities until January 4, *1S77, when he was 
taken out by a tug, and proceeded on the 
voyage. Upon the arrival of the bark at 
this port, the respondents refused to re- 
ceive her. The cause was reargued May 17, 
before Cadwalader, J., and Captain Young, 
who had been requested by the judge to sit 
with him as an assessor. 

Mr. Flanders, for libellant 

It is admitted that the stipulation is a con- 
dition precedent, but xt has been performed. 
Entire readiness to go to sea within the 
time fixed and an actual movement, how- 
ever short the distance, in the prosecution 
of the voyage, is in contemplation of law a 
sailing if the delay arises from vis major. 
Arnould, Ins. p. 554; Maclachlan; Pitte- 
grew v. Pringle, 3 Barn. & Adol. 520; Bond 
v. Nutt, 2 Cowp. 607; Fisher v. Cochran, 5 
Tyrw. 496. 

Wilson & Ward, contra. 

All the books require, besides readiness, 
a movement with the bona fide expecta- 
tion of at once prosecuting the voyage. 
Arnould, Ins., supra; Phil. Ins. § 773. 



The case of Pittegrew v. Pringle, supra, 
does not apply, because the ship was not 
ready within the time fixed. In Bond v. 
Nutt, supra, and Earle v. Harris, 1 Doug. 
357, there was an actual sailing of five miles. 
Fisher v. Cochran, supra, was especially 
confined by the court to similar cases, viz., 
time policies, where there was no terminus 
a quo, as in this case. The case which gov- 
erns this is Nelson v. Salvador, 1 Moody & 
M. 309. The movement cannot have been 
with the bona fide intention of at once going 
to sea, because the master admits he knew 
he could not do so. The direction of the 
movement throws no light upon the question 
of intention, because he could have gone in 
no other direction. On account of the na- 
ture of the harbor of Genoa the vessel could 
not be said to have been ready for sea until 
she had arrived at the second anchorage. 

May 17, 1S77. The assessor presented the 
following report:— v . 

The assessor in this case having read the 
testimony and heard the arguments of coun- 
sel, respectfully presents, That the bark 
Francesca Curro was lying in the port of 
Genoa, under charter to sail in Dec, '76, for 
Philadelphia or Baltimore. On the 30th of 
said month she got out from among the ship- 
ping, and proceeded about three fourths of 
a mile towards the mouth of the harbor, and 
anchored; the wind was blowing from south- 
ward and eastward, which was ahead for 
her proceeding to sea. It continued to blow 
from the same quarter for several days, so 
that the vessel was detained thereby; she 
might have gone to sea with two tugs, but 
as the vessel was in ballast only, she was 
not in a - condition, nautically, to contend 
with a head wind, on a lee shore, particular- 
ly when taking into consideration the stormy 
season of the year, and the lateness of the 
horn*, 3 p. m. It certainly would have been 
the height of imprudence for her to have 
gone to sea that day, say Dec. 30, 1876. 

The question for the assessor is, Was the 
moving of the vessel, say three-fourths of a 
mile, to be considered as commencing the 
voyage? The assessor is clearly of the opin- 
ion that it was not, but merely a shifting of 
berths, preparatory to getting ready for sea. 
Such ports as Marseilles, Pernambuco, Gen- 
oa, and many others, although small, are 
made capable of accommodating a large 
number of vessels, by the peculiar mode of 
arranging the same in "tiers," with two 
anchors out at the bow and two at the 
stern, what is "mooring head and stern." 
This method renders it imperatively neces- 
sary for vessels, when about ready to sail, 
to notify the harbor authorities thereof; the 
proper boats and number of men, with a 
pilot, are sent on board, who takes charge 
of the ship, gets up the anchors, unmoors the 
ship, and takes her to a convenient berth, 
anchors, and turns her over to the officers 
and crew. No vessel can be deemed as 
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ready for sea, from any sucli ports as the 
above, without several hours' detention, so 
that the anchors and cables may be properly 
secured, and many other things to be se- 
cured and prepared, which, in many in- 
stances cannot be performed prior to getting 
the ship out from among the crowd of ves- 
sels. The writer has been in many ports 
of the above description, and has never seen 
or known vessels to unmoor, get outside of 
the crowd of shipping, and go to sea the 
same day. 

CADWALADER, District Judge. After 
the argument of this case, I asked one of 
the nautical experts on whom I frequently 
call to act as assessors, to read the papers, 
and let me know his opinion. I had no 
definite purpose to refer the case for his 
formal assistance. But he naturally under- 
stood the question to be such a reference, 
and has reported accordingly. The report 
may be filed. 

I do not concur with him in opinion. The 
case, in my opinion, is less one for the de- 
cision of a nautical assessor than for con- 
sideration by the judge of a court of admiral- 
ty. I also think that the question to be 
decided is one rather of fact than of law. 
The vessel was not beyond the jurisdiction 
of the local authorities of the port of Genoa 
until the 3d of January. *I am of opinion 
that she had, nevertheless, sailed before the 
end of December. Before the end of that 
month she was completely ready for sea, 
had on board all necessary papers, and had 
broken ground. This was not enough to 
constitute a commencement of the voyage. 
But there was in aadition a certain progress 
made in the direction of her destination. 
This progress, though small, was measura- 
ble. It placed her near the mouth of the 
harbor, where the time, space and labor of 
ulterior progress were already abridged. 
This occurred on the 30th, and, in part of 
that day, and the whole of the 31st, she 
was only prevented by continuance of the 
headwind from running out It may be 
that before the use of steam towage, she 
could not have made the progress which 
was actually made. But I cannot acquiesce 
in the suggestion that progress by the use 
of sails was indispensable. The commercial 
world is entitled to all the benefits of towage 
in modifying the definition of progress in 
such a case. Decree for libellants, with 
costs. 

Oct 17, 187T. On appeal the case was 
argued by the same counsel. Decree af- 
firmed, with costs. 

[NOTE. See Wright v. Owners of the 
Francesca Curro, Case No. 1S,0S8.] 
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Case iKTo. 6,030. 

The FRANCESCA T. 

[9 Ben. 34.] i 

District Court, E. D. New York. Jan., 1877. 

"Wharfage— Double Rate — Demand op Paymext 
— Stage-bcrth— Offset. 

1. A vessel occupied a stage-berth at a wharf, 
and when partly loaded was compelled by in- 
sufficiency of water to move to another berth, 
which made two days jflelay in completing her 
loading. The oil company that owned the 
wharf, had stored and were delivering the car- 
go on board; and they presented a bill for 
wharfage at full rates to the mate on board 
the vessel, who, as he could not read English, 
referred them to the master at the office of the 
agents of the vessel; they went there and mean- 
while the vessel left the wharf. The master 
objected to the bill for wharfage, claiming that 
he was only liable to pay half rates, as for an 
outside berth, and that there should be a de- 
duction made for the two days delay in load- 
ing. Suit being brought by the oil company to 
recover double wharfage, under the statute ot 
the state of New York of 1875, regulating 
wharfage: Held, that the use of a stage-berth 
by a vessel moored to a pier is such a use of 
the wharf as entitles the wharfinger to full 
wharfage rates; but that in this case no de- 
mand of payment before the vessel left was 
proved that entitled him to the double rate. 

[Cited in The Shady Side, 23 Fed. 731.] 

2. The presentation of a bill made out in 
English to the mate, a foreigner who cannot 
read it, the wharfinger agreeing to refer it to 
the master as the proper person to pay or re- 
fuse, is not such a demand of payment as the 
statute requires. 

3. The mere fact of insufficiency of water in 
a berth does not show fault on the part of the 
wharfinger that renders him liable to the ves- 
sel for damage or delay; nor can any offset be 
allowed the vessel in this case by reason of 
the delay in loading, though the wharf was 
owned by the company that stored and deliver- 
ed the cargo, there being no contract between 
them and the ship as to the cargo. 

An Italian vessel, the Francesca T., took in 
a cargo of oil from a wharf, being moored 
to the pier, but loading from a stage-berth, 
outside of two other vessels. When partly 
loaded she touched bottom, and had to move 
to another berth, which made two days de- 
lay. The company that stored and delivered 
the oil also owned the wharf, and collected 
wharfage. They presented a bill for wharf- 
age to the mate of the vessel on board, who 
could not read English, and sent them to 
the master at the office of the agent of the 
vessel. The bill was not paid, as the master 
claimed that he was liable to pay for an 
outside berth only, and should also have 
some deduction for the two days' delay made 
necessary by the moving of his vessel to an- 
other berth. Before the bill was presented 
to him, the vessel left the wharf; and on his 
refusal to pay, the oil company as wharf- 
ingers filed a libel to recover double wharf- 
age under the statute. 



i [Reported by Roberet D. Benedict, Esq., 
and Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 



[9 Fed. Cas. page 663] 



(Case No. 5,030) FRANCESCA 



Scudder & Cartel-, for libellants. 

Butler, Stillinan & Hubbard, for claimants. 

BENEDICT, District Judge. This action 
is brought to recover wharfage. 

The main question in the case is whether 
the vessel is liable as to a portion of the 
time while she lay at the libellants' wharf 
for full rates or only half rates of -wharfage. 

The rate of wharfage entitled to be char- 
ged by wharfingers at Long Island City, 
where this vessel lay, has been fixed by the 
law of the state of New York (Laws 1875, 
c. 482). The provision is as follows: 

"Section 1. It shall be lawful to charge and 
receive within the cities of New York and 
Brooklyn and Long Island City wharfage and 
dockage at the following rates, viz: From 
every vessel that uses and makes fast to any 
pier, wharf or bulkhead within said cities, 
or makes fast to any vessel lying at such 
pier, wharf or bulkhead, or to any other 
vessel lying outside of such vessel, for every 
day or part of a day as follows: from every 
vessel of 200 tons burden and under, two 
cents per ton, and from every vessel over 200 
tons burden, two cents per ton for each of the 
first 200 tons and one-half of one cent per 
'ton for every additional ton, except that all 
canal boats navigating the canals in this 
state, and vessels known as North rjver 
barges, market boats and sloops (employed 
on river, &c.,) shall pay the same rates as 
heretofore, and the class of sailing vessels 
how known as lighters, shall be at one-half 
the first above rates; but every other vessel 
making fast to a vessel lying at any pier, 
wharf or bulkhead within said cities, or to 
another vessel outside of such vessel, or at 
anchor within any slip or basin, when not 
receiving or discharging cargo or ballast, 
one-half of the first above rates, and no 
boat or vessel shall pay less than 50 cents 
for a day or part of a day; and from every 
vessel or floating structure other than those 
used for transportation of freight or passen- 
gers double the first above rates (except 
floating grain elevators, &c.) and every vessel 
that shall leave a pier, wharf, bulkhead, 
slip or basin, without first paying the wharf- 
age or dockage due thereon, after being de- 
manded of the owner, consignee or person 
in charge of the vessel, shall be liable to 
pay double the rates established by this act." 

It will be seen that according to this stat- 
ute the wharfinger is entitled to charge the 
full rates fixed by the act for all vessels while 
using or made fast to the pier. Vessels not 
using or made fast to the pier but made fast 
to a vessel, lying at the pier, or to another 
vessel outside of such vessel, are chargeable 
with half rates when not receiving or dis- 
charging cargo. The provision contained in 
the words, "when not receiving or dischar- 
ging cargo," is not applicable to a vessel 
when either using or made fast to the pier. 
In this case the vessel during part of the 



time lay at what is termed a stage berth, 
that is she was made fast to the pier and 
had a stage running from her to the pier 
passing between two vessels that lay be- 
tween her and the pier— over which stage 
the vessel took in cargo directly from the 
pier. A vessel so moored is using and made 
fast to the pier within the meaning of the 
act and is liable to pay full wharfage while 
so fastened to the pier and maintaining the 
stage in the position described, whether en- 
gaged in receiving or discharging cargo or 
not The evidence, therefore, introduced to 
show that on some days the vessel did not 
work, is immaterial. 

It has been contended that it is compe- 
tent for the claimants to show in reduction 
of the libellants* claim for wharfage that 
the ship lay idle part of the time, because 
the libellants failed to furnish cargo as rap- 
idly as it could be laden on board. But the 
connection of the libellants with the oargo 
arose from the circumstance that they were 
not only wharfingers but owned an oil yard 
where certain oil to be laden on this vessel 
was stored. As warehousemen in pursuance 
of a contract between them and a third 
party they delivered certain oil from their 
yard to this vessel, but the vessel was no 
party to that contract. The libellants made 
no contract to furnish the vessel with cargo, 
nor were they under any obligation whatever 
to the ship in respect to her cargo, and they 
are not liable to answer to the ship for their 
acts relating thereto. 

It is further contended that there should be 
a deduction from the wharfage bill by rea- 
son of the fact that the berth at the pier 
which was first taken by the vessel proved 
not to have sufficient water, and it became 
necessary to stop taking in cargo during two 
days, at the expiration of which time the ves- 
sel moved to a safe place and the loading then 
proceeded. The damages arising from this 
detention of two days are sought to be set 
off against the wharfage, by way of dimin- 
ishing the compensation of the wharfingers, 
on account of imperfect performance of then* 
contract. 

Here the difficulty is that there is no evi- 
dence whatever of the existence of any ob- 
struction in the water at the pier, or of 
any imperfection in the wharf, or of any 
irregularities of the bottom, upon which to 
charge the wharfingers with negligence or a 
failure to perform their contract. The de- 
lay arose from the fact that the vessel when 
loaded as deep as the master desired to load 
her, required a greater depth of water than 
could be obtained at the place where the 
vessel first made fast alongside the bulk- 
head. When she was loaded down to some 
19 feet, she touched the bottom, and it be- 
came necessary for her to move to a place 
where she could have some 24 feet of water. 
The mere fact of insufficient depth of water : 
at the wharf does not show fault on the part 
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of the wharfinger that renders him liable. 
See Nelson y. Phoenix Chemical Works [Case 
No. 10,113], decided by this court. I must 
therefore reject the set off. 

There remains only to determine whether 
the libellant is entitled to double wtiarfage 
as provided in the statute. In order to col- 
lect double wharfage it is incumbent on the 
libellant to prove a demand of the single 
wharfage due, made at the vessel, of the 
owner, consignee or a person in charge of 
the vessel at the time, and before the vessel 
leaves the pier. And the proof of such a de- 
mand made must be clear. Here the proof 
is not clear. Saxton swears that he present- 
ed the bill of wharfage to the captain of the 
vessel on Saturday afternoon between two 
and three o'clock. But he made no memo- 
randum of the demand, and I am not certain 
that he has any definite recollection on the 
subject The master denies in positive terms 
that^the bill was ever presented to him be- 
fore °his vessel left the wharf, says that the 
vessel was not at the wharf at all in the 
afternoon of Saturday, and that the presenta- 
tion of the bill on Saturday afternoon was 
at the office of the agent in New York where 
for the first time he saw it. The chief mate 
swears that the vessel finished loading on 
Friday and left the wharf at 8 a. in. on 
Saturday. He therefore also contradicts the 
witness Saxton; but he says that he thinks 
a bill was brought to him on board the 
vessel before she left, and as he could not 
read English he told the man to present it 
to the captain. What the bill was he can- 
not say. The presentation of a bill made 
out in English to a mate who cannot read it, 
accompanied by a reference to the master as 
the proper one to pay or refuse the bill 
assented to by the presentor, is not such a 
demand of wharfage as the statute requires 
to entitle the wharfinger to demand double 
wharfage. Plainly the mate was justified 
in supposing that the demand was transferred 
to the master according to his suggestion, 
and under such circumstances he cannot be 
held to have refused the demand. Besides, 
there is no evidence that the mate was the 
person then in charge of the vessel. 

I am therefore of the opinion that the 
wharfinger is not entitled to recover double 
wharfage. There is upon the bill put in evi- 
dence a charge for the use by the vessel of 
a cook house on the dock. But there is no 
mention of such a charge in the libel. The 
libel is for wharfage and nothing else. "Un- 
der the libel this item cannot be considered. 
The libellants are entitled to recover for 14 
days wharfage at full rates amounting to 
$119 70, and as no tender has been proved, 
or any sum paid into court, they are also 
entitled to their costs. 
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I Case nSTo. 5,031. 

In re FRANCIS et al. 

[2 Sawy. 286; 7 N. B. R. 359; 5 Pac. Law 
Rep. 213; 4 Leg. Op. 493; 7 Alb. Law J. 
13.] i 

District Court, D. Oregon. Nov. 23, 1872. 

Partnership — Participation in Profits, Proof 
of — Proof of when Disguised. 

1. Participation in the profits of a business 
is presumptive or prima facie proof that the 
participator is a partner in such business, and 
in the absence of other proof is sufficient evi- 
dence thereof, but such presumption may be 
overcome hy showing that such profits were re- 
ceived by the party simply as wages for serv- 
ices performed, or interest for money loaned to 
the person carrying on such business. 

[Cited in Re Comstoek, Case No. 3,079. Ap- 
proved in Re Ward, Id. 17,144.] 

[Cited in Boston, etc., Smelting Co. v. Smith, 
13 R. I. 33.] 

2. The English and American authorities ex- 
amined and commented on, touching the rule 
announced in Waugh v. Carver. 2 H. Bl. 235, 
upon the authority of Grace v. Smith, 2 W. Bl, 
998: t "That he who shares in the profits in- 
definitely, shall hy operation of law, be made 
liable to losses," and the rule denied to be law. 

3. Upon the evidence, and as a matter of 
fact a partnership found to exist between two 
parties, where the transaction was intentional- 
ly, and for collateral reasons, disguised under' 
the cloak of a pretended loan and employment 
as book-keeper. 

Itf bankruptcy. 

John W. Whalley and Richard Williams, 
for petitioners. 

W. W. Page and A. A. Northrup, for re- 
spondent. 

DEADY, District Judge. On October 29, 
1872, the firm of Walter Brothers filed their 
petition in this court, alleging that at and 
between the dates hereinafter mentioned, 
W. W. Francis and W. A. Buchanan were 
partners, doing business at Portland, under 
the name and style of "W. A. Buchanan," 
and praying that said "firm and its mem- 
bers" be adjudged bankrupts for the follow- 
ing causes: 

I. That said firm, on September 10, 1871, 
made their promissory note, payable nine 
months after date, to the order of the peti- 
tioners, for $200, with interest at one per 
centum per month; and that on and after 
June 10, 1S71, they fraudulently stopped pay- 
ment of said note during a period of four- 
teen days. 

II. That there is due the petitioners from 
said firm the sum of $500.29, the same being 
a balance of account for goods sold said firm 
between November 1, 1S71, and October 1, 
1872. 

III. That on September 15, 1872, said firm 
being then insolvent, paid $250 to a creditor 
thereof, to wit: Field & Frie, of San Fran- 
cisco, with the intent to thereby give a pref- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Alb. Law J, 
13, contains only a partial report.] 



{9 Fed. Cas. page 665] 



(Case No. 5,031) FRANCIS 



erence to such creditor, and to defeat and 
delay the operation of the bankrupt act [of 
1867 (14 Stat 517)]. 

Buchanan made default, but on November 
-6, Francis answered, denying in effect that 
he was a partner with Buchanan in any of 
the alleged transactions or indebtedness. On 
November 12 and 13 the issue was tried by 
the court without a jury, and reserved for 
decision. 

The following facts are admitted or satis- 
factorily proven: 

I. That the matters stated in the petition, 
except as to the allegation of partnership 
"between Francis and Buchanan are true. 

II. That on January 24, 1871, Paul Richter 
and W. A. Buchanan were doing business 
as furniture dealers and upholsterers, under 
the firm name of Paul Richter & Co., and 
that on said day said firm made an agree- 
ment in writing with said Francis, to the ef- 
fect following: 

1. Francis agrees to advance said Richter 
& Co. the sum of $3,000 "in all before June, 
1S71, and to also keep the books of the firm 
for one year from said date," unless agree- 
ment terminated in the meantime. 

2. Richter & Co. agree to pay Francis in- 
terest monthly at the rate of twelve per cen- 
tum per annum upon said $3,000, and any fur- 
ther sum which he may advance to them, and 
also, "as remuneration for keeping the books 
of the firm, a sum equal to one sixth of the 
net profits of the firm which shall be made 
during the year 1871." 

3. If Francis is absent from the city, a 
deduction in proportion to the length of such 
absence to be made from his remuneration. 

4. Agreement may be terminated at the 
pleasure of either party, on giving the other 
notice in writing, in which case the amount 
then due Francis to "be repaid in notes of 
firm of $1,000 each," payable at intervals of 
sixty and thirty days after such notice, with 
interest at the rate of twelve per centum per 
annum; and if agreement terminated before 
end of year 1871, Francis to be paid as com- 
pensation for keeping books a fair sum, "not 
less than $45 per month." 

III. On August 1, 1871, Richter retired 
from the firm, and said written agreement 
was modified by a verbal one, then made be- 
tween B. and F., to the effect that the latter, 
should receive one fourth of the net profits 
of the business for keeping the books, but 
not less than $25 per month, profits or no 
profits. 

IV. For the five months ending December 
31, 1871, Francis' share of the profits amount- 
ed to $389, $250 of which was added to the 
$3,000 due him, and a new note, payable on 
demand, taken by him for the amount, with 
interest at the rate aforesaid, signed AV. A. 
Buchanan; but during the year 1872 the 
misiness made no profits. 

V. Francis advanced the sum of $3,000, 
as per agreement, in January, 1871, and the. 
$250 left in the business as aforesaid, and 



kept the books until September, 1872, during 
which time he loaned W. A. Buchanan, to 
be used in the business, from $2,000 to $2,500, 
on current account, which was secured by 
sufficient collaterals, and received from the 
business for all the money so advanced and 
loaned interest monthly at the rate afore- 
said, and $25 per month. 

VI. Francis was not known by the cred- 
itors of W. A. Buchanan to be a partner 
in the business, nor did he, during the time 
of his employment therein, volunteer any di- 
rection or advice in the conduct of it, except 
for a few weeks in 1S72, while Buchanan was 
absent from the city, when he took into his 
custody the daily receipt of sales, and in 
some instances directed the salesman whom 
to credit and whom not; but during this 
time he had written authority from W. A. 
Buchanan to act as his agent, which authori- 
ty, however was not exhibited to said sales- 
man, or any one else, so far as appears, un- 
til it was produced on the trial. 

VII. That Buchanan was adjudged a bank- 
rupt, individually, on the petition of one 
of his creditors, in this court, on October 28 
and that the liabilities incurred in the busi- 
ness, at the time of such adjudication, 
amounted to $13,000 or $14,000, and that 
Francis* claim against Buchanan for money 
loaned and advanced the business was, at 
that time, $5,200 or $5,300. 

Upon this state of facts, counsel for the 
petitioners insist that, as* to third persons, 
the law conclusively presumes that Francis 
was a partner in the firm of W. A. Buchanan, 
and therefore he is liable for its acts of 
bankruptcy and debts. 

Under what circumstances a person not os- 
tensibly a partner is nevertheless liable as 
one, is a vexed question. In the language of 
a distinguished commentator, "The cases on 
this subject are not easily reconciled, nor is 
the language used in relation to it always ad- 
missible, or indeed intelligible." T. Pars. 
Partn. p. 66. And again (Id. 92), "The many 
cases cited in the notes to this chapter ex- 
hibit in strong light the difficulty, if not im- 
possibility, of drawing from the decisions 
any definite principle or rule applicable with 
certainty to the question, 'Who are partners 
as to third persons? " 

In Waugh v. Carver, 2 H. Bl. 235, cited as 
the leading case on this subject (1 Smith, 
Lead. Cas. 1289), Lord Chief Justice Eyre 
held that, while upon the facts, the Carvers 
and Geslier were not partners inter se, and 
did not intend to be, still they were such 
as to third persons, because, by the arrange- 
ment between them, they agreed "to take a 
moiety of the profits of each other's business 
generally, and indefinitely, as they should 
arise, at certain times agreed upon;" .and 
upon the alleged authority of Grace v. Smith, 
2 W. Bl. 99S, he laid down the rule as fol- 
lows: "He who takes a moiety of all the 
profits indefinitely, shall, by operation of 
law, be made liable to losses, if losses arise, 
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upon the principle that, by taking a part of 
the profits, he takes from the creditors a 
part of that fund which is the proper secu- 
rity to them for the payment of their debts." 
But in Grace v. Smith supra, Chief Justice 
De Grey says: "Every man who has a share 
of the profits of a trade, ought also to bear 
his share of the loss. And if any one takes 
part of the profits, he takes part of that fund 
upon which the creditor of the trader relies 
for his payment. * * * I think the true 
criterion is to inquire whether Smith agreed 
to share the profits with Robinson, or wheth- 
er he only relied upon these profits as a fund 
of payment." 

It will be observed that this latter case 
makes no distinction between sharing the 
profits definitely or indefinitely, the point for 
which it was cited in Waugh v. Carver, su- 
pra, but does make an entirely different dis- 
tinction, that is, between sharing in the prof- 
its of a trade or relying upon them for pay- 
ment, in both of which cases the degree of in- 
definiteness may be the same. Again, the 
reason given in the distinction taken in 
Grace v. Smith is not sufficient, because in 
point of fact, a person who shares in the 
profit of a trade, or receives such profits in 
payment, equally diminishes the fund on 
w T hich the creditors rely. 

In Ex parte Rowlandson, 1 Rose, 91, Lord 
Eldon said: "The ground was settled, that 
if a man as the reward for his labor chooses 
to stipulate for an interest in the profits In 
the business, instead of a sum proportionate 
to those profits, he is, as to third persons, a 
partner." 

In Ex parte Hamper 17 Ves. 403, he said: 
"The cases have gone to this nicety, upon a 
distinction so thin, that I cannot state it as 
established, upon due consideration, that if 
a trader agrees to pay another person for his 
labor in the concern a sum of money, even 
in proportion to the profits, equal to a certain 
share, that will not make him a partner; 
but if he has a specific interest in the profits, 
themselves as profits, he is a partner. * * * 
It is clearly settled, though I regret it, that 
if a man stipulates that as the reward .of his 
labor, he shall have not a specific interest in 
the business, but a given sum of money, 
even in proportion to a given quantum of 
the profits, that will not make him a partner, 
but if he agrees for a part of the profits, 
as such, giving him a light to an account, 
though having no property in the capital, he 
is, as to third persons, a partner." 

These dicta of Lord Eldon's have been very 
much deferred to by the courts and the pro- 
fession. Parsons says: "We have reason to 
believe that for many years, in various parts 
of this country, numerous contracts of this 
kind have been drawn, carefully using the 
language which Eldon is supposed to have 
made safe by the distinction he asserted. 
Nor is it difficult to account for this. For, 
to say nothing of the immense authority of 
so eminent a judge, his words so under- 



stood, supply a clear, simple, and easily ap- 
plicable rule for the avoidance of a great 
danger. They tell the lawyer who would 
draw a contract of this kind, how, by a mere 
formula, he can guard his clients from a 
great uncertainty ; the inconvenience of wh'.ch 
might otherwise suffice to prevent the pro- 
posed arrangement. As a convenient rule, 
much may be said of it; but as an accurate 
one, it must be spoken of very differently. 

"It is indeed remarkable that a rule, or a 
distinction, to which Lord Eldon strongly ob- 
jects, not merely 'doubting/ but positively 
affirming his dislike, and which he lays 
down, as he says, under the constraint of ir- 
resistible authority, should since have been 
generally adopted, not so much on his au- 
thority as on his assertion of preceding au- 
thority, when in point of fact no such au- 
thority can be found, or, so far as any ac- 
cessible evidence goes, can now be believed 
to have existed." 

The criterion for determining whether the 
agreement makes a case of compensation or 
partnership as to third* persons, differs in 
these cases (Ex parte Rowlandson and Ex 
parte Hamper) from the one asserted in 
Waugh v. Carver, that he who participates 
in the profits of a trade, indefinitely, is lia- 
ble as a partner, because he takes from the 
fund upon which the creditors rely; and 
the only reason given for the distinction be- 
tween the liability of the person who con- 
tracts to take a sum equal to a share of the 
profits of a trade, and one who stipulates for 
a share of such profits, as profits, is, that the 
latter has a right to an account, and therefore 
he is liable as a partner. And this reason has 
been since asserted and relied on by courts 
and writers. 3 Kent, Comm. 25, note b; 
Champion v. Bostwick, 18 Wend. 1S4; Hein- 
street v. Howland, 5 Denio, OS; Denny v. 
Cabot, 6 Mete. [Mass.] 92. 

In reference to these, Bisset on Partnership, 
14, says: "Some of the writers, and even 
some of the judicial authorities, on this sub- 
ject appear to think they have surmounted 
the difficulty, by confining the rule of lia- 
bility to the cases where the party would 
have a right to an account of the profits; 
but to this it may be answered, that in 
all cases where a person is to be paid for 
his services by a sum proportioned to the 
profits, he must be entitled to an account of 
the profits. If not, how is he to ascertain 
thathehaswhathehasstipulatedforV * * * 
The distinction between the cases where a 
participation in the profits has been held 
to make a man liable as a partner, and those 
where it has been held not to make him so- 
liable, is certainly, at least as Lord Eldon has 
given expression to that distinction, so thin, 
that it does not appear possible, from the 
most careful consideration of it, tc arrive at 
any clear, general conclusion; nor does Mr.* 
Justice Story's attempt to reconcile the re- 
pugnancy of the various decided cases, and to- 
bring them, as he says, 'into harmony with 
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each other, as well as with common sense,' 
appear to he very successful. If the matter 
were res integra, a plain and intelligible 
rule, and one, too, which would not he at vari- 
ance with anything in the cases decided pre- 
viously to Ex parte Hamper, 17 Ves. 403, 
would he, that those whose share of the re- 
turns of the business or adventure consisted 
wholly of the profits of the stock, or partly 
of the profits of the stock, and partly of the 
wages of labor, should be held liable as part- 
ners; but those whose share of the said re- 
turns consisted wholly of the wages of labor, 
or the interest of money lent, or a certain 
fixed annuity, and who had no control or 
voice as principals in the management of the 
business or adventure, should not be held lia- 
ble as partners." 

In discussing this supposed test of liability 
as a partner— the right to an account of the 
profits of the business— T. Parsons on Part- 
nership, p. 92, says: "Undoubtedly every 
partner has a right to an account of the 
profits; but the converse is not true, that 
every one who has such a right is a partner. 
There are many ways in which a man may 
represent another, and in that right be en- 
titled to an account,' without being liable as 
a partner." 

Hickman v. Cox, 91 E. C. L. 523, is a com- 
paratively late English case, 1860, in which 
the rules given in the cases above cited seem 
to have been treated as erroneous or unintel- 
ligible. The case was this: 

Smith and Son, prior to 1850, carried on 
business at the Stanton Iron Works, as iron- 
■ masters and merchants, and being involved 
and indebted to the defendants and others, 
executed a composition deed "transferring 
their property and business to certain trus- 
tees, in trust, that they would carry on the 
business in the name of the Stanton Iron Co., 
and after paying expenses and interest on a 
certain mortgage whenever and as often as 
the net income amounted to a shilling on the 
pound of the indebtedness, to divide the 
same among the creditors in proportion to 
their claims, and when these were discharged 
to reconvey the property to Smith and Son. 
The deed was executed by the trustees and 
creditors, who thereby released the debtors. 
In 1805, the plaintiff, who was the proprietor 
of the Grafton Iron Ore Works, drew three 
bills for upwards of 1,300 pounds, for ore 
furnished the Stanton Iron Co., which were 
accepted by James Haywood, one of the trus- 
tees, "per procuration, the Stanton Iron Co." 
Afterwards the works passed into the hands 
of the mortgagee, and ceased to be carried 
on under the composition deed, when the 
plaintiff brought suit against the defendants 
as acceptors of the bills, on the ground that 
the creditors under the deed were partners 
in the business of the Stanton Iron Co., be- 
cause the same was conducted by their agents, 
the trustees, and they had stipulated to take 
the profits therof . 

At Trinity term, 1856, the plaintiff had judg- 



ment in the court of common pleas, the court 
holding on the authority of Owen v. Body, 5 
Adol. & El. 28, and Janes v. Whitbread, 11 
C. B. 406, that the creditors executing this 
deed became partners in the tradeagreed to be 
carried on thereunder. On appeal the case 
was argued in the exchequer chamber in Feb* 
ruary, 1S57, and judgment reserved until No- 
vember, when the judgment of the common 
pleas was affirmed— three judges for and three 
against. On appeal to the house of lords, the 
decision was reversed (99 E. C. L». 47). The 
six judges who heard the argument in the 
house of lords, delivered opinions seriatim, 
and were equally divided on the question, 
"are the defendants liable upon the bills of 
exchange?" 

The lord chancellor, Campbell, and the law 
lords, Brougham, Granworth, Wensleydale 
and Chelmsford, delivered opinions to the 
effect that the defendants were not partners. 

In the course of the opinions delivered, the 
supposed rule that participation in the profits 
of a trading concern makes one liable as a 
partner, was questioned and commented upon 
freely. Blackburn, J., who was for holding 
the defendants as partners, said: "The phrase 
taking the profits as such, is not a happy one; 
and there is some difficulty at times in de- 
fining what it means; but I think, at all 
events, it means this: It is not possible, ac- 
cording to the common law, to cause a trad- 
ing concern to be carried on upon the terms 
that the advantages of a partnership, includ- 
ing the participation in profits and partner- 
ship lien and security over the assets of the 
firm, shall belong to those who have but a 
limited liability." 

Whightman, X, who was for reversal, said: 
"It is said that a person who shares in net 
profits is a partner. That may be so in 
some cases, but not in all; and it may be 
material to consider in what sense the words 
'sharing in the profits' are used. In the pres- 
ent case, I greatly doubt whether the cred- 
itor who merely obtains payment of a debt 
incurred in the business, by being paid the 
exact amount of his debt, and no more, out 
of the profits of the business, can be said to 
share the profits." 

Pollock, C. B., who was of the same mind, 
said: "The question then arises, whether 
the interest which the creditors had in the 
profits to be made by the carrying on of the 
business under the deed, was such as to 
make them partners in respect to third per- 
sons. * * * If a firm were in difficul- 
ties, and a person proposed to assist them by 
a loan of money, engaging to receive pay- 
ment out of the profits only, and to make 
no claim in the event of there being no prof- 
its, but stipulating that one half of the 
profits should be applied as they arose in 
payment of his debt, and that he should 
have power to see that this was done— would 
he thereby become a partner, and liable for 
all debts v contracted subsequently to this ar- 
rangement? On this very simple state of 
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facts, there may possibly arise a difference 
of opinion; but I think a large majority of 
all lawyers and commercial men would de- 
cide at once that assistance so offered and 
so accepted, would not make the lender of 
the money a partner as to third persons. If 
he took a warrant of attorney, entitling him 
to enter up judgment at his pleasure, and 
sweep away in payment of his demand, 
capital, debts, profits and everything, he cer- 
tainly would not be a partner; but as is 
said, if he limits his claim to be paid out of 
the profits only, his limited right to payment 
creates an unlimited liability. I think, my 
lords, there must be some fallacy in this; 
the conclusion, to my mind, appears so un- 
just and absurd, and so much at variance 
with natural equity." 

Lord Cran worth said: "Would they (the 
creditors) have become partners in the con- 
cern carried on by the trustees merely be- 
cause they passively assented to its being 
carried on upon the terms that the net in- 
come, i. e., the net profits, should be applied 
on discharge of their demands? I think not. 
It was argued that, as they would be inter- 
ested in the profits, therefore they would 
be partners. But this is a fallacy. It is 
often said that the test, or one of the tests, 
whether a person, not ostensibly a partner, 
is nevertheless, in contemplation of law, a 
partner, is whether he is entitled to partici- 
pate in the profits. This, no doubt, is in 
general a sufficiently accurate test; for a 
right to participate in the profits affords 
cogent, often conclusive evidence that the 
trade in which the profits have been made, 
was carried on in part for or on behalf of 
the person setting up such a claim. But 
the real ground of the liability is, that the 
trade has been carried on by persons acting 
on his behalf. When that is the case, he is 
liable to the trade obligations, and entitled 
to its profits, or to a share of them. It is not 
strictly correct to say that his right to share 
the profits makes him liable to the debts 
of the trade. The correct mode of stating 
the proposition is, to say that the same 
thing that entitles him to the one, makes him 
liable to the other, namely, the fact that 
the trade has been carried on in his behalf, 
i. e., that he stood in the relation of principal 
towards the persons acting ostensibly as the 
traders, by whom the liabilities have been 
incurred, and under whose management the 
profits have been made/* 

Lord Wensleydale said : "A man who 
orders another to carry on a trade, whether in 
his own name or not, to buy and sell, and to 
pay over all the profits to him, is undoubt- 
edly the principal, and the person so em- 
ployed is the agent; and the principal is lia- 
ble for the agent's contracts in the course of 
his employment. So, if two or more agree 
that they should carry on a trade and share 
the profits of it, each is a principal, and each 
is an agent for the other, and each is bound 
by the other's contracts in carrying on the 



trade as much as a single principal would be 
by the act of an agent who was to give the 
whole of his profits to his employer. Hence, 
it becomes a test of the liability of one for 
the contracts of another, that he is to re- 
cover the whole or a part of the profits aris- 
ing from that contract, by virtue of the 
agreement made at the time of the employ- 
ment. I believe this is the true principle of 
partnership liability. Perhaps the maxim, 
that he who takes the profits ought to bear 
the loss, often stated in the earlier cases on 
this subject— Waugh v. Carver [supra]— is 
only the consequence, not the cause, why a 
man is liable as a partner." 

From the general conclusion reached in 
this case, that the defendants were not part- 
ners in the Stanton Iron Co., simply because 
they were to receive the net profits of the 
business, and from the opinion expressed in 
the H. of L., I think it is clear that the de- 
cision set aside the arbitrary rule, that in- 
definite or other participation in profits nec- 
essarily made one liable as a partner under 
any circumstances, but the fact of such par- 
ticipation is to be treated as evidence, more 
or less cogent, according to the circumstan- 
ces, of a partnership. 

Following the final decision in Hickman v. 
Cox, supra, and in consonance with the 
views therein expressed, the English parlia- 
ment recently passed an act (2S & 29 Vict 
c. SG), which provides, among other things, 
that a loan to a person engaged in trade, 
upon a written contract, that the lender shall 
receive a rate of interest in proportion to 
profits, or a share of the profits, shall not 
of itself constitute the lender a partner; nor 
shall a contract to remunerate a servant or 
agent of a person engaged in trade by a 
share of the profits, of itself render such 
r Tvant or agent liable as a partner. In 
noticing this act, T. Parsons on Partnership, 
p. 93, says: 

"We will add our hope and our belief that 
the courts of this country will regard this 
statute rather as declaratory of the law- 
merchant in respect to partnership, than as 
changing that law, and will apply to cases 
which come before them the principles upon 
which the statute is founded." 

The American cases on this subject are also 
conflicting, but the weight and tendency of 
authority appears to be in favor of the doc- 
trine 'that a mere promise to pay out of the 
profits a sum of money, as a specific propor- 
tion of the profits, does not necessarily con- 
stitute the payee a partner, and gives him no 
interest in the profits, and no right to the 
profits, but only a personal claim against the 
promissor for such money, or for such a share 
of profits, after they are ascertained and 
may be divided." T. Pars. Partn. p. 70. In 
Berthold v. Goldsmith, 24 How. [63 U. S.] 
542, Mr. Justice Clifford, speaKing for the 
court, says : "Actual participation in t he 
profits as principal, we think, creates a part- 
nership as between the parties and third 
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persons, whatever may be their intentions in 
that behalf, and notwithstanding the dor- 
mant partner was not expected to participate 
*in the loss beyond the amount of the profits." 

In support of this proposition, the cases of 
"Waugh v. Carver and Grace v. Smith, supra, 
are cited, together with the rule announced 
therein, that he who has a share of the profits 
ought to bear his share of the loss. But the 
opinion goes on to say: "That rule, however, 
has no application whatever to a case of 
special service or agency, when the employe* 
has no power as a partner in the firm, and no 
interest in the profits, as property, but is sim- 
ply employed as a servant or special agent, 
and is to receive a given sum out of the prof- 
its, or a proportion of the same, as a com- 
pensation for his services." In other words, 
the participation in the profits which will 
make one liable to third persons as a partner, 
is a participation as a partner, or, in the 
language of the opinion, as principal— and 
that is the fact to be ascertained. In that 
case, the court held that a person who nego- 
tiated the sale of goods for auother, under a 
contract to have half the profits and a certain 
compensation in any event, was not a partner 
as to such sales. 

Mr. Justice Story believes that the true 
doctrine upon this subject is, that a partic- 
ipation in the profits is presumptive proof 
that the participant is a partner, and suffi- 
cient proof in the absence of all other oppos- 
ing circumstances. Story, Partn. § 38. 

Having reached this conclusion, I cannot, 
upon the facts so far stared, conclude that 
Francis is liable as a partner with Buchanan. 
For although he participated in the profits of ■ 
the trade, the agreement and circumstances 
under which such participation took place 
are sufiicient to modify the presumption of 
law that he did so as a partner or principal, 
and so leave it in doubt whether he took such 
profits only as a compensation for money 
loaned and services rendered, or otherwise. 

It then becomes necessary to inquire fur- 
ther and ascertain whether, upon the whole 
evidence, Francis was in fact a partner or 
not 

Buchanan being called as a witness by the 
petitioners, testified that Francis was an ac- 
tual partner in the firm of Richter & Co., and 
also in that of W. A. Buchanan, so far as the 
profits were concerned, but not in the losses, 
and that the written and verbal agreement 
aforesaid, and the manner of keeping the 
books, and the written authority to Francis 
tb act as his agent, by which it appeared that 
Francis only loaned money to Richter & Co. 
and to W. A. Buchanan, for a certain in- 
terest, and kept their books for a share of the 
profits with a guarantee of a certain sum 
per month, were all a mere pretense and de- 
vice, not intended to wrong any one engaged 
in business with said firms, but merely to 
conceal the fact of such partnership from 
Francis* employer, the Bank of British Co- 
lumbia, it being contrary to the rules of such 



bank that their employes should be engaged 
in other business. 

Francis being called as a witness on his 
own behalf, testified that he was not a part- 
ner in =>the concern, unless the agreement 
made him one, that it truly stated his re- 
lations to the parties and the business, and 
that he desired such relations to be kept se- 
cret, but did not state why. He also ad- 
mitted that he was a clerk in the bank afore- 
said, during the period covered by these 
transactions. 

Paul Rictiter, called as a witness by the 
petitioners, testified that it was his under- 
standing that Francis was a partner in the 
firm of Richter & Co., but he had no direct 
knowledge on the subject. 

Dr. Cardwell, called by the petitioners, 
testified that after Buchanan was adjudged 
a bankrupt, Francis urged him to agree to* 
a settlement for fifty cents on the dollar, and " 
he then said that if witness would so set- 
tle he would never hear of a $600 note 
made by witness as an accommodation to B., 
and which Francis then held as collateral 
secuiuty for money loaned B. on account, and 
that B. considered their debts confidential,, 
and would pay them dollar for dollar. 

Here is a direct conflict between the testi- 
mony of the two persons who ought to know 
better than any one else what was the real 
relation between them concerning this busi- 
ness. Resort must, then, be had to the cir- 
cumstances and other proofs of the case to 
ascertain the truth of the matter. Buchanan, 
so far as can be seen, has no pecuniary inter- 
est in the question. Francis has a large one. 
Buchanan may have some personal feeling- 
against Francis, regarding him as one who, 
in the language of counsel, has sucked the 
sap out of the business; or, as the leonine 
partner in what the Roman lawyers called 
societas leonnia, in allusion to the fable of 
the lion— who, having entered into a hunting 
partnership with the other beasts of the for- 
est, appropriated to himself all the prey. Be 
this as it may, he did not impress me as a 
witness who was inimical in his feelings to- 
wards Francis. He stated that he did not 
first disclose the fact of partnership. His 
testimony was direct and positive, and went 
into details of conversations between himself 
and Francis, with the circumstances of time 
and place, that gave it the semblance of prob- 
ability and truth. On the contrary, Francis* 
testimony was brief, somewhat ambiguous— 
as that he was not a partner unless his agree- 
ment made him one— and consisted mainly of 
general denials. 

Again, the fact of Francis' employment in 
the bank furnishes a motive, reason or in- 
ducement to disguise a partnership with this 
cloak of a loan of money and hiring of serv- 
ices. 

The interest which Francis took in having 
the creditors settle at fifty cents on the dol- 
lar may have been prompted by mere friend- 
ship for Buchanan, but the fact that he 
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assured Cardwell that in such event his debt 
would be paid in full, or he would never hear 
of his note again, indicates a concern, knowl- 
edge and authority in the premises that we 
might expect of a person interested in the 
matter otherwise than as a mere creditor. 

When Francis exercised the direct authority 
in the business that he did in the absence of 
Buchanan, although he had a secret writing 
appointing hiin agent, he did not deem it nec- 
essary to show it to the salesman or any one 
else, but proceeded to take the cash into his 
own custody from the till, daily, and direct 
who to credit and who not, with all the au- 
thority of a partner. The salesman, Mr. 
Lewis, don't seem to have had any question 
or doubt about his right to do so, independ- 
ent of the writing, which he never saw or 
knew of, until it was produced in court. 

Richter's testimony goes to establish the 
partnership. The particulars of the transac- 
tion don't appear to have been disclosed to 
him by either B. or F. But from all that he 
observed during the six or seven months that 
he was an active partner in the concern he 
regarded and treated Francis as a partner 
in the profits at least, although not in the cap- 
ital stock. As to what B. told Richter, I do 
not consider it, because B.'s declarations upon 
the question of the existence of the partner- 
ship are not evidence against Francis. 

It does not directly appeal' from the evi- 
dence what was a reasonable compensation for 
keeping the books. It was assumed by coun- 
sel for the petitioners, and not questioned by 
opposing counsel, that twenty-five dollars per 
month was a fair compensation, and the con- 
clusion appears probable. Now, if Francis 
was simply employed to keep books, what 
inducement was there for Buchanan to agree 
to give him any interest in the profits of the 
business, or any other compensation beyond 
the twenty-five dollars per month, which he 
was guaranteed and paid, profits or no 
profits? The money put into the concern, if 
a loan, was drawing the highest legal rate of 
interest, independent of the compensation 
paid as bookkeeper. 

This single circumstance indicates that this 
arrangement was either a device to cover up 
a partnership in the profits or a usurious 
loan. As it is not unlawful to be a dormant 
or secret partner in a trading business, and it 
is to loan money at usurious interest, the 
court ought to infer that the contingent and 
extra compensation for keeping the books 
was a device whereby Francis was to be ad- 
mitted to a share in the profits as a partner. 

All these circumstances considered, I think 
the weight of the testimony is in favor of the 
conclusion that Francis was a partner in the 
firm of AV. A. Buchanan. But if, as contend- 
ed by counsel for respondent, the evidence 
was evenly balanced, effect being given to 
the fact that Francis did participate in the 
profits, the same conclusion would follow. 

As has been shown, a participation in the 
profits, in fact, is presumptive proof of part- 
nership, and sufficient proof, unless overcome 
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by other circumstances. Story, Partn. § 38. 
It being admitted that Francis participated 
in the profits of the concern, and the circum- 
stances of the agreement at least, leaving it 
in doubt whether such participation was as 
partner or employe, the burden of proof is 
upon him to overcome the presumption that 
such profits were received by him as a part- 
ner. 
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The FRANCIS. 

[1 Gall. 44o.] i 

Circuit Court, D. Rhode Island. June Terra, 
1S13.2 

Pkizb— Conditional Consignment of Pkopehty 
— Title in Transitu— Hostile Cbahactek. 

1. A shipment made by an enemy shipper to 
his correspondent in America, to belong to the 
latter at his election, in twenty-four hours aft- 
er the arrival thereof, is liable to condemna- 
tion as hostile property. 

[See note at end of case.] 

2. In war, property cannot change its hos- 
tile character in transitu. 

[Cited in The Delta, Case No. 3,777.] 
[See note at end of case.] 

3. In the above case, an election made dur- 
ing the transit will not merge the hostile char- 
acter of the property. 

In admiralty. 

AVheaton, Burrill. and Dexter, for captors. 
Mr. Searle, for claimants. 

STORY, Circuit Justice. The question now 
before the court arises out of the claim of 
Messrs. Dunham and Randolph of New York, 
who claim, as their own property, sundry 
bales of merchandize, shipped to them on 
board the Francis, by Alexander Thompson 
of Glasgow. The Francis sailed from Green- 
ock about the 19th of July, 1812, for New 
York, and on her passage was captured by 
the privateer Yankee, Oliver Wilson com- 
mander. By the papers on board, the goods 
appear to be shipped by Thompson, and 
consigned to the claimants. Several letters 
of Thompson accompany the bills of lading. 
In one of them, dated the 11th of July, 1812. 
after speaking of the shipments, one on board 
of the Fanny, and the other on board of the 
Francis, he says, "I have exceeded in some 
articles, I have sent you others not ordered 
at all, the reason of Avhich is, I intended to 
have made a small shipment on my own ac- 
count, but found the circumstances such, 
that it would have been very apt to create 
confusion and mistakes. I therefore con- 
cluded to send you the whole. I assure you, 
nothing has been wanting on my part to get 
every tiling done in the best manner I could, 
but I wish to go on the most liberal and 
fair principles. I leave with yourselves to 
take the whole of the two shipments or none. 

i [Reported by John Gallison, Esq.] 
2 [Affirmed in 8 Craneh (12 U. S.) 354, and 9 
Crunch (13 U. S.) 183.] ' ' 
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at all, just as you please. If you do not 
wish them, I will thank you to hand the in- 
voices ovei* to Messrs. Falconer, Jackson & 
Co. I think twenty-four hours will afford 
you ample opportunity for you to make up 
your minds on this point, and if you do not 
hand them over within that time I will of 
course consider that you take the whole." 
In other parts of the letter the same proposi- 
tion is repeated. Towards the close he says, 
"The premium of insurance is three guineas, 
warranted free from capture by the Ameri- 
cans. I presume there is no danger of their 
injuring the property." 

In another letter, addressed to Messrs. 
Falconer, Jackson & Co. of New York, dated 
15th of July, 1812, after acknowledging the 
receipt of letters from them of the 1st and 
11th of June, 1812, he observes, "The gov- 
ernment of the United States seem really to 
be in earnest about war, but there was such 
a train of circumstances occurred (the death 
of Perceval, &c.) that I think would induce 
them to wait the final result," &c. He then 
goes on to state the shipments by the Fanny 
.and the Francis, and says, "I have had an 
order from Dunham & Randolph sent me for 
about a year, to be shipped when the orders 
in council were removed. I have sent them 
more of some articles, than they ordered, 
and some not ordered at all, the reason of 
which was, &c. I concluded to send them 
the whole, leaving it to their option to take 
them to account or not, just as they pleased; 
but if they took any, it must be the whole 
of both shipments or none at all. I gave 
them twenty-four hours after the arrival of 
the first vessel, to make up their minds, and if 
they did not hand you over the invoice of 
letters in that time, I would consider they 
had taken the whole to account Should 
they not take them, you will of course do 
the best you can for me." It is conceded, 
that the Fanny was captured by a revenue 
cutter of the United States, and upon her 
arrival in the United States, which was be- 
fore the Francis arrived, she was proceeded 
against in the proper judicial tribunal. 

It has been argued, that under these cir- 
cumstances the property of the goods, at the 
time of the shipment, actually vested in the 
claimants, subject however to be divested by 
their subsequent refusal to accept the same. 
But can this, by any reasonable construction, 
be so held? The shipment is conceded by 
the shipper not to have been made in con- 
formity with the orders of the claimants, 
and that larger quantities of some goods, 
which were ordered, and other goods, which 
were not ordered, had been sent; and the 
shipper expressly declares, that the whole 
must be accepted, or none. Until the ac- 
ceptance then, there could be no property in 
the claimants, even if the intentions of the 
shipper had been to vest that property; be- 
cause no man can be bound, against his 
will, to take the risk of goods, for which he 
has not contracted. Here, however, there 



was no such intention. The shipper plainly 
declares, that the goods were at his own risk, 
and on his own account, until the claimants 
should make their election. If the goods had 
been lost during the voyage, and before the 
arrival of the time of the election, there can- 
not be a doubt, that it would have been the 
loss of the shipper. I would adopt the lan- 
guage of Sir W. Scott, in the case of The 
Packet De Bilboa, 2 C. Rob. Adm. 133, "that 
it is the true criterion of property, that if you 
are the person on w T hom the loss will fall, you 
are to be considered as the proprietor." The 
argument therefore of the claimants' counsel* 
on this point, cannot be supported. 

It has been suggested, that if the claimants 
can be admitted to the benefit of further 
proof, they will be able to show, that the 
Fanny arrived before the Francis, and that, 
previous to the capture of the latter, the 
claimants had made their election to receive 
the whole shipment It is however admitted, 
that the Fanny was actually captured and 
brought into one of our ports, and under- 
went a judicial examination. It is some- 
what difficult to conceive, how any election 
to take the property could have been effec- 
tually made, while it was emphatically in the 
custody Of the law. But notwithstanding 
this objection, if I were satisfied that a legal 
defence could be shown to the court under an 
order for further proof, I sliould not hesitate 
to allow it It is clear, however, to my mind, 
that the assumed defence could never pre- 
vail. At the time of the shipment the prop- 
erty was clearly hostile. And open and pub- 
lie war existed between Great Britain and 
the United States. By the general law, a 
state of war puts an end to all executory 
contracts between the citizens of the differ- 
ent countries. Whatever contract remains 
then in fieri is either suspended or dissolved, 
flagrante bello. A familiar instance is that 
of a contract of affreightment to the ene*ny 
country, which has been solemnly held to be 
dissolved by the breaking out of the war. 
It might therefore be exceedingly doubtful, 
if it were competent to citizens of the United 
States, after a knowledge of the war, to 
make or to ratify a contract with the public 
enemy. I do not, however, rely on this con- 
sideration. I consider it as a general prin- 
ciple, liable to Yery few exceptions, that tht 
character of hostility impressed upon proper- 
ty cannot be altered during the voyage, or, 
as it is usually expressed, in transitu. A 
strong case of the application" of this prin- 
ciple is The Danckebaar Africaan, 1 C. Rob. 
Adm. 107. An exception to the rule is, 
when the transfer is made in a time of 
profound peace, without reference to a con- 
templation of hostilities. The Vrow Mar- 
garetha, 1 C. Rob. Adm. 338. If it were nec- 
essary, I might draw in aid the principles of 
these decisions, because it is clear that, at 
the time of the shipment, hostilities had actu- 
ally commenced and were in the contempla- 
tion of the shipper. The whole papers and 
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documents, read in this cause, point to the 
expectation, as one of public notoriety. And 
upon the ground assumed by the claimants* 
counsel, that the election of the claimants 
vested in them the property during its tran- 
sit, it would follow, that the case would be 
comprehended within the general rule of ille- 
gal transfers, during hostilities actually ex- 
isting or imminent. 

But I do not rest the present claim upon 
this ground alone. I consider it a clear prin- 
ciple, that the property of an enemy, going 
to a neutral or a friend, to be his at his elec- 
tion at the end of the voyage, remains, during 
the whole voyage, as to the claim of bellig- 
erents, enemy's property. It is not compe- 
tent for the neutral or friend, during the 
voyage, to change by his election the char- 
acter of hostility, which is attached to the 
property at its shipment. During the whole 
voyage it must be subject to the shipper's 
right of stoppage in transitu; and this right, 
by the capture, becomes legally and effective- 
ly vested in the captors. I do not undertake 
to say, how the case might stand, as between 
the shipper and the consignee, upon such elec- 
tion being made; it will be time enough to 
decide that question when the case arises. 
But where the interests of third pfersons in- 
tervene, the right of election cannot defeat 
their rights; and the laws of belligerent cap- 
ture would remain a mere theoretical system, 
if the doctrine contended for by the claim- 
ants should prevail. In my judgment, the 
great principles of national law require, that 
no secret liens, no future elections, no private 
contracts looking to future events, should 
cloak with the garbs of neutrality the prop- 
erty of an enemy, while sailing on the ocean. 
I know not that any person could foresee 
the alarming extent, to which the contrary 
doctrine would lead us. Frauds of every 
name and character would thicken around us 
and not a single bale of hostile property 
would swim on the ocean, but it would be 
covered with neutral liens, and secret and in- 
terminable contracts. Against the adoption 
of principles, which would lead to this in- 
evitable result, I beg to enter my solemn 
dissents 

In the present case, I feel myself bound 
to declare, that I see no fraud properly im- 
putable to the claimants; they are innocent. 
But the rule cannot be relaxed in their favor: 
and I feel some consolation, that the loss, 
which will accrue, will in no event rightfully 
fall on them. Claim rejected. Decree of 
condemnation. 

[NOTE. For hearings on various other 
claims, see The Francis, Cases Nos. 5,033- 
5,036. 

[This case was heard on appeal by the su- 
preme court, and was ordered to stand for fur- 
ther proof. The Frances, S Cranch (12 U. S.) 
354. It came on to be heard again in 1815, 

3 The Josephine, 4 C. Rob. Adm. 25, and The 
Aurora, 4 C. Rob. Adm. 218, are strongly ap- 
plicable to this case. 



when the decree of condemnation was affirmed, 
Mr. Justice Johnson delivering the opinion. It 
was held: "If a British merchant purchase, with 
his own funds, two cargoes of goods in conse- 
quence of, hut not in exact cQnformity with, the 
orders of an American house, and ship them to 
America, giving the American -house an option, 
within 24 hours after receipt of his letter, to 
take or reject both cargoes, and if they give 
notice within the time that they will take one 
cargo, but will consider as to the other, this 
puts it in the power of the British merchant 
either to cast the whole upon the American 
house, or to resume the property, and make 
them accountable for that which came to their 
hands. The right of property in the cargo not 
accepted does not, in transitu, vest in the 
American house, but remains in the British 
subject, and is liable to condemnation - he be- 
ing an enemy." The Frances, 9 Cranch (13 U» 
S.) 183.] 



Case No. 5,033. 

The FRANCIS. 
[1 Gall. 4o3.] i 

Circuit Court, D. Rhode Island. June Term, 
1813. 
Practice — Costs. 
As to costs to he taxed on several claims in 
one information, upon a remission of the for- 
feiture. 

[This was the case of the ship Francis and 
cargo (Joseph Boyer, master), which was 
captured and libeled as enemy's property.] 

In this and some other prize causes pend- 
ing before the court, the captors had relin- 
quished their rights to a considerable por- 
tion of the property found on board, and 
claimed hy American citizens; and congress 
having passed an acta remitting all forfei- 
tures under the non-importation acts,s upon 
the payment of the duties, costs, and char- 
ges, a question arose as to the costs which 
ought to be taxed upon each claim. 

The counsel for the claimants contended 
that the attorney for the United States was 
entitled, on each claim, to the sum of $G 
only; and they cited the act of 28th of Feb- 
ruary, 1799, c. 125, § 4 [1 Stat. 025], regulating 
his fees. 

The district attorney, on the other hand, 
contended that he was entitled to $17 on 
each claim; and, to show that such had been 
the general practice, he introduced certifi- 
cates, &c., from the districts of Massachu- 
setts, Connecticut, New York, and Pennsyl- 
vania; and he alleged that such had also 
been the practice of the district court of 
Rhode Island. 

Mr. Robbins, Dist. Atty. 

Crapo & Searle, for claimants. 

STORY, Circuit Justice. These prize caus- 
es have been certified to this court by the 
district judge, under the act of 8th of May, 
1792, c. 36 [1 Stat 275], on account of his 

i [Reported by John Gallison. Esq.] 
2Act Jan. 2, 1813 [2 Stat. 789]. 
sAct March 1, 1809 [2 Stat. 528]; Act March 
2, 1S11 [Id. U51]. 
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having "been of counsel for the United States; 
and I consider myself therefore as sitting, 
in effect, for him. On examining the act reg- 
ulating fees, I confess that I was at first 
strongly inclined to think that, at most, $11 
only were taxable against each claim; and 
there is certainly weight in the argument 
which would confine the taxation to §6. No 
judicial proceedings appear to have been had 
on the behalf of the United States, except the 
filing of an information or claim for the 
municipal forfeitures. The subsequent col- 
lateral proceedings of the parties were to ob- 
tain a remission of the forfeitures from the 
secretary of the treasury. But I am press- 
ed with the uniformity of the practice to al- 
low $17; and certainly, sitting merely for the 
district judge, I should not feel at liberty to 
disturb a practice, which seems to have ob- 
tained so general a sanction. I shall there- 
fore allow the $17 for each claim in these 
causes.* 

[NOTE. See The Francis, Cases Nos. 5,032, 
5,034r-5,036.] 



Case No. 5,034. 

The FRANCIS. 

[1 Gall. 614.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1813.2 

"War— Confiscation— NATunALizED Citizen Dom- 
iciled ix Foreign Country— Enemy Property, 

1. A naturalized citizen of the United States, 
domiciled in the enemy country at the breaking 
out of war, is deemed an enemy, and his prop- 
erty is confiscable as such. The Chester, 2 
Dall. [2 IT. S.] 41; Murray v. The Betsey, 2 
Cranch [6 U. S.] 64; Maley v. Shattuck, 3 
Cranch [7 U, S.] 4SS; Livingston v. Maryland 
Ins. Co., 7 Cranch [11 IT. S.] 506; The Venus, 
8 Crancn [12 U. S.] 233. 

[See note at end of case.] 

2. If a party so domiciled, puts himself in 
itinere, to resume his acquired country, he is 
deemed to have returned to its domicil. Story, 
Confl. Law, § 48. 

[The ship Francis, Joseph Boyer, master, 
having sailed from Scotland for New York, 
July 19, 1812, with a British cargo on board, 
was captured by the Yankee, an American 
privateer, and libeled as enemy's property. 
Claims to portions of the "cargo we,re .inter- 
posed by various American citizens. See 
Cases Nos. 5,032, 5,033, 5,035, and 5,036.] 

Mr. Colin Gillespie, whose claim was now 
under consideration, was born in Glasgow 
in Scotland, came to the United States in 
1703, and was naturalized as a citizen there- 
of at New York, in 179S. In 1799, he mar- 
ried in Scotland, and returned with his wife 
to New York, where he resided until 1802, 
When, on account of the ill health of his, 
wife, he went to Scotland. In 1805 he came 

* See Act 22d July, 1813, c. 14 [3 Stat 19], 
respecting suits and costs in United States 
courts. 

1 {Reported by John Gallison, Esq.] 

2 [Affirmed in 8 Cranch (12 U. S.) 363.] 
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again to New York, and having formed a 
mercantile copartnership with Mr. John 
Graham of that city, it was then agreed, for v 
the benefit and mutual interest of the co- 
partnership, that Mr. Gillespie should reside 
in Great Britain, and there transact the 
business of the copartnership, under the firm 
of Colin Gillespie & Co. and that Mr. Gra- 
ham should transact their business at New 
York, under the firm of John Graham & Co. 
In pursuance of this agreement, Mr. Gilles- 
pie went in the same year to Scotland; es- 
tablished his house of trade there, and con- 
tinued to reside there with his family until 
the spring of 1813, doing business as a mer- 
chant, receiving consignments of American 
produce, selling the same, and purchasing 
goods in that market to ship to the United 
States. During this residence in Scotland, 
Mr. Gillespie accepted a commission from 
the British government, as an officer in the 
local and embodied militia, which, however, 
he resigned in 1810. Mr. Gillespie, in his 
affidavit, further stated, that it was always 
his intention to hold to his adopted allegi- 
ance, and to do no act inconsistent with 
his duties to the United States; and that, as 
soon as he could arrange his business in 
Great Britain, after knowledge of the war, 
he set sail with his family for the United 
States, and now resides with them at New 
York. The present shipment was made in 
July, 1S12, and the capture took place on or 
about the — of August, 1812. 

Crapo & Searle, for claimant 
Burrill & Bobbins, for captors, 

STORY, Circuit Justice (after reciting the 
facts). Upon the foregoing facts, and tho 
presumption that Mr. Gillespie's return to 
the United States is with a bona fide inten- 
tion of permanent residence, the case seems 
entitled to a very indulgent consideration. 
My duty, however, requires me to apply the 
rules of law, and though I may lament indi- 
vidual hardships, I am not permitted to re- 
lax general principles in favor of them. 
And I take it to-be clear; that the facts of 
this case establish the position, that Mr. 
Gillespie, at the time of this shipment and 
capture, was a merchant domiciled in Great 
Britain, and of course affected with its na- 
tional character. He was settled there with 
a house of trade, and for purposes of indefi- 
nite extent and duration. Had the facts 
been equivocal, the circumstance, that it was 
his native country, would undoubtedly have 
been entitled to great weight, in deciding the 
question of domicil; for, iis Sir William 
Scott justly observes, the native character 
easily reverts, and it requires fewer circum- 
stances to constitute domicil, in case of a 
native subject, than to impress the national 
character on one, who is originally of an- 
othercountry. TheLaVirginie,5 C.Rob. Adm. 
98. Such then being the domicil and • na- 
tional character of Mr. Gillespie, he must, 
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according to the settled rules of public law, 
be deemed to partake of tbe advantages and 
the hazards of a British merchant, in peace 
and in war. For all commercial purposes, 
it is quite immaterial, what is the native or 
adopted country of a party. He is deemed 
a merchant of that country, where he re- 
sides, and carries on trade. The Indian 
Chief, 3 C. Rob. Adm. 12. Under such cir- 
cumstances, Mr. Gillespie must be held, so 
far as the present transaction applies, to be 
completely invested with the hostile charac- 
ter of a British merchant. 

But it is argued, that Mr. Gillespie, having 
become a naturalized citizen of tlje United 
States, could not be deemed an enemy mer- 
chant, unless he continued voluntarily to re- 
side in Scotland after a full knowledge of 
the war, and that, as he had no such knowl- 
edge at the time of the shipment, he is en- 
titled to all the benefits of his American 
character. I should have been glad to have 
seen an authority, which distinctly counte- 
nanced this exception. No such authority 
has been produced, and as the general rule 
is so often and so forcibly laid down in 
elementary works, it is difficult to conceive, 
that so important an exception, if it existed, 
should not have attracted public notice. 

It is certainly true, that a character ac- 
quired by residence, ceases with the discon- 
tinuance of that residence. And, therefore, 
if a party, who has resided in an enemy 
country, puts himself in itinere to return 
to his native country, wtih an intention of 
bona fide residence there, he is deemed al- 
ready to have resumed his native character, 
although he has not actually arrived in such 
country- The Indian Chief [supra]. But, until 
he has actually so put himself in itinera the 
character of the country, where he resides, 
attaches indissolubly to him. He takes it 
with all its benefits and all its disadvantages. 
Undoubtedly, cases of hardship often arise 
on the breaking out of hostilities, as to 
native citizens, who are domiciled as mer- 
chants in the enemy country. The hardship 
is often forcibly pressed upon the prize 
court; but, as Sir William Scott observes, 
that the interest of friends may sometimes 
be involved in our vengeance upon enemies, 
is a matter, which it is natural to regret, 
but impossible to avoid. The administration 
of public rules admits of no private excep- 
tions: he who clings to the profits of a hos- 
tile connexion must be content to bear its 
losses also. The Phoenix, 5 C. Rob. Adm. 
21. 

As to citizens domiciled in the enemy coun- 
try, I hold it to be the established rule, that 
if they wish to avoid the hostile character, 
they must actually remove before the break- 
ing out of hostilities. Otherwise their prop- 
erty then afloat will be liable to confiscation. 
If they do not so remove, the character of 
the country is completely impressed upon 
their property, wherever it is found, and re- 
mains until they have abandoned their resi- 



dence, and then, as to all future transac- 
tions, the character of their native or adopt- 
ed country returns. It is said, that there is 
no authority, which pointedly decides this 
doctrine. But it seems to me, that Dr. Rob- 
inson's note to The Ocean, 5 C. Rob. Adm. 
91, fully shows the understanding of the 
prize courts on the subject; and the case of 
The Osprey, before the lords commissioners 
in 1795, cited in The Vigilantia, 1 C. Rob. 
Adm. 1, is a strong instance of its applica- 
tion to a neutral subject There can be no 
well founded distinction in this respect be- 
tween a neutral and a citizen. But inde- 
pendently of all authority, it seems to me 
that the principle obviously flows from the 
general rule, as to the effect of domicil, and 
cannot form an exception without shaking 
its foundations. 

In the present case, if the doctrine of the 
claimant's counsel ■ be true, Mr. Gillespie's 
property at the time of the capture, was 
completely protected from capture by Brit- 
ish and American cruisers. He was certain- 
ly entitled to protection, as a British mer- 
chant domiciled in Scotland; and upon the 
argument of the counsel, as an American 
merchant also. I should have been glad to 
have learned, how this double character, this 
hostile and amicable character, could co- 
alesce in the same person, as to the same 
transaction. I imagine it would be a novus 
hospes in the prize jurisdiction. 

On the whole, I deem Mr. Gillespie, as to 
this shipment, an enemy merchant, and 
therefore reject his claim, and condemn the 
property as lawful prize to the captors. 

[NOTE. On appeal this decree of condemna- 
tion was affirmed by the supreme court. Mr. 
Chief Justice Marshall delivering the opinion, 
in which it was held that the commercial domi- 
cile of a merchant at the time of the capture 
of his goods determines the character of those 
goods hostile or neutral. The Frances, 8 
Crunch (12 U. S.) 3G3.] 



Case INTo. 5,035. 

The FRANCIS. 

[1 Gall. 618.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1S13. 

Prize— Property Shipped frost Enemy Coun- 
try— Condemnation; 
Case of presumptive joint shipment from the 
enemy country. Condemnation of the share 
of a partner domiciled in the enemy country. 
See Story. Partn. § 316, where all the authori- 
ties may be found. 

[This was a case of the ship Francis and 
cargo (Joseph Boyer, master), which was 
captured by the American privateer Yankee, 
and libeled as enemy's property.] 

Crapo & Searle, for claimant. 

Bowen, Robbins, and Burrill, for captors. 

i [Reported by John Gallison, Esq.] 
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STORY, Circuit Justice. The claim of Mr. 
John Graham to the sole and exclusive prop- 
erty of certain packages of dry goods is 
now to be heard, upon the further proof di- 
rected in the cause. On the original papers 
accompanying the shipment, the goods were 
stated to be on account of John Graham. 
In an accompanying memorandum, they are 
stated to be for John Graham & Company; 
and in a sub-invoice, particular packages are 
alleged to be for Peter Graham & Company. 
There are also several letters, addressed to 
the claimant, &c. giving information as to 
the goods, which seemed to point to an in- 
terest in the shippers, William Graham & 
Brothers of Glasgow. Upon the further 
proof it appears that the three firms afore- 
mentioned are composed of the same part- 
ners, namely, William Graham, John Gra- 
ham, and Peter Graham, who are all broth- 
ers and natives of Scotland. William Gra- 
ham is a naturalized citizen of the United 
States, and has resided many years in Scot- 
land, doing the business of their house of 
trade there, under the firm of William 
Graham & Brothers. John Graham is also 
.a naturalized citizen of the United States, 
and has resided many years at New York, 
doing the business of their house of trade 
there, under the firm of John Graham & 
Company, and also carrying on considera- 
ble other business on his own private ac- 
count Peter Graham (who has been nat- 
uralized as a citizen of the United States 
since the war) has for some years resided 
at Philadelphia, doing the business of their 
house of trade there, under the firm of Peter 
Graham & Company. The principal busi- 
ness of these houses is the shipment of 
goods between Scotland and the United 
States, either on their own account or on 
consignment The anidavits of all the broth- 
era are produced, and they all allege the ex- 
clusive property to be in Mr. John Graham; 
and attempt to explain the apparent discord 
of the original papers. The anidavits of 
their clerks are offered for the same purpose. 
But no original letters or orders from Mr. 
John Graham, or copies thereof are exhibit- 
ed, to relieve the cause from the pregnant 
suspicions of partnership interest The 
whole evidence consists of naked anidavits, 
.although letters and orders are admitted to 
have passed between the parties. 

I am entirely satisfied, that the present 
shipment having been made by the Scotch 
house in the ordinary course of their trade, 
must be held to be on joint account, unless 
the presumption is conclusively repelled by 
proof of a shipment on the exclusive account 
of Mr. John Graham. The best proof, which 
the nature of the case admits, or which is 
in possession of the "parties, is not brought 
out Here are no original orders or letters/ 
or extracts therefrom; and certainly naked 
statements must be entitled to little weight, 
when the parties hold better evidence be- 
hind the scenes. Either, therefore, this ship- 



ment was without orders, and then it stands 
on joint account; or if there were orders, 
the latter, if produced, would demonstrate 
a joint interest. The voluntary suppression, 
or the original silence of the parties, au- 
thorize the court to adopt the same conclu- 
sion. I therefore hold Mr. William Graham 
as entitled to one-third part of the present 
shipment; and as he is a domiciled British 
merchant, I condemn it as lawful prize to 
the captors. The other two third parts I 
order to be restored. 

[NOTE. For hearings on various other claims, 
see The Francis, Cases Nos. 5,032-5,034, 5,036. 
See Id., S Cranch (12 U. S.) 348.] 



Case No. 5,036. 

The FRANCIS. 
[2 Gall. 391.] i 

Circuit Court, D. Rhode Island. June Term, 

1815. 
Sale— Discretionary Orders to Snip — When 

Title Passes. 
If shipment he made without, or contrary to 
orders, it still remains at the risk of the ship- 
pers. If a shipper have general discretionary- 
orders to ship goods, the shipment will remain 
at his own risk, unless at the time of shipment, 
by some overt unequivocal act, he designates or 
appropriates the shipment to his correspondent. 
Until such appropriation, the property is not 
changed. See The Frances, 8 Cranch [12 IT. 
S.] 354, 9 Cranch [13 IT. S.] 1S3 (Dunham and 
Randolph's Claim); The Mary and Susan, 1 
Wheat. [14 IT. S.] 25. 
[Cited in New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. (47 U. S.) 405.] 

[Heard on the claim of Low & Co. to a 
portion of the cargo on board the ship 
Francis, captured by the American privateer 
Yankee, and libeled as enemy's property.] 

Mr. Searle, for claimants. 
Burrill & Robbins, for captors. 

STORY, Circuit Justice. This is a mere 
question of proprietary interest The ship- 
ment was made by Mr. Bowman Fleming 
of Glasgow, to his brother, Mr. John Flem- 
ing at New York. The packages are all 
marked with the initials BF, but neither the 
bill of lading, nor invoice, nor accompanying 
letter, express any account or risk. The nat- 
ural conclusion would be, that the property 
belonged to the shipper. The claimants, who 
are merchants at Savannah, claim the ship- 
ment on their own account, and upon their 
urgent application, an order for further proof 
was made, and the original* letters and docu- 
ments respecting the shipment were required 
to be produced. They have had full warn- 
ing of the extreme difficulty of their case, 
and ample time to remove it; and it must 
now be presumed, that every thing is before 
the court, which they could call in aid of 
their claim. 

Considering the nature of the claim, the 



i [Reported by John Gallison, Esq.] 
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evidence adduced is not so complete, as 
might have been reasonably expected. There 
are several omissions, which it is very diffi- 
cult to account for, and a considerable de- 
gree of laxity in the statements of the affi- 
davits of claim. 

No specific orders are produced, to au- 
thorise the shipments; and the orders, con- 
tained in the letter of the 21st of December, 
1811, would seem directly to negative it. 
It is a clear result of the decisions of the 
supreme court (The St Jose Indiano, 1 
Wheat [14 U. S.l 208, and cases there re- 
ferred to) that a shipment made without 
orders, or contrary to orders, is at the risk 
of the shipper during the voyage. The 
claimants attempt to support their case un- 
der the allegation, that the shipper had gen- 
eral discretionary orders to ship, what and 
when he pleased, and' that there was a sort 
of general usage between him and them on 
the subject It strikes me, that there is no 
sufficient evidence, to justify so broad an al- 
legation. And if there were, in point of law, 
the shipment would remain at the risk of 
the shipper, unless at the time of the ship- 
ment, he, by some overt unequivocal act, 
designated or appropriated it to His corre- 
spondents. He cannot ship goods generally 
to a third person, and govern himself as events 
may turn up, either to claim the gain for him- 
self, or to throw the loss on them. Until such 
appropriation, the property is not changed. 
It might, with as much propriety, be claimed 
as changed, when ordered from the manu- 
facturers on the general account of the ship- 
per, merely because he had a contingent in- 
tention of shipping it to his correspondents. 
And this also, as I apprehend, has been the 
doctrine asserted by the supreme court 

In the present case, there is not a scrip of 
paper on board pointing to an interest in the 
claimants. If really designed for them, it 
is inconceivable that no letter, ordering the 
trans-shipment to Savannah, was sent to the 
consignee. No original letters to Mr. John 
Fleming are produced; and although the 
parties, from being brothers, cannot but be 
presumed to have an intimate connexion (a 
connexion palpably admitted in all the let- 
ters of a confidential nature), there is not 
a line from Mr. Bowman Fleming to him, 
nor even an affidavit from Mr. John Fleming, 
to negative the presumption necessarily aris- 
ing from the consignment This gentleman 
has studiously withdrawn himself from all 
connexion with the cause, though from his 
residence' at New York, it is difficult to con- 
ceive, why he should not have originally in- 
terposed a claim as consignee, if there had 
been the slightest pretence for a bona fide 
claim. It is impossible not to draw very 
unfavorable inferences from this sedulous 
omission of a necessary witness, who may 
be really deemed conductor operarum. I 
have a strong impression, corroborated by 
some of the letters, which are in the case, 
that if the confidential correspondence and 



articles of copartnership of the parties, were 
fully before the court, it would appear that 
Mr. Bowman Fleming was either a dormant 
partner, or a principal, in all the shipments 
made by him to the houses at Savannah and 
New York. 

There is another important omission. In 
the letters produced, there is a perpetual ref- 
erence to other letters previously written; 
and contemporaneous shipments are spoken 
of in the Fanny, and the Thomas Gibbons. 
These vessels were captui'ed, aud brought 
into the United States for adjudication, and 
all the letters were deposited in the prize 
court, or delivered to the parties. How has 
it happened, that not a single letter, sent by 
any vessel after the Francis sailed, has been 
produced? How has it happened, that not a 
copy of any paper, relative to the shipments 
in the Fanny or the Thomas Gibbons, has 
been adduced? Is it credible, that the ship- 
ment in the Francis should be stated in let- 
ters written in October, 1S12, and not once al- 
luded to in prior letters? Since there must 
have been letters received by the claimants, 
which they hold back from the court, it is 
not an unjust conclusion, that they would 
not, if shown, support the present claim. 

In respect to the letters disclosed to the 
court, there is much to awaken jealousy. 
The letter of the 22d of October is doubtless 
genuine. But I am entirely satisfied, that it 
was written after a knowledge of the capture 
of the Francis. And I cannot but remark, 
that notwithstanding all these ships were 
captured, that circumstance is not once al- 
luded to in the correspondence, at any time. 
Is it possible, that the shipper should never 
have expressed any solicitude on the subject? 
Must there not be other letters between the 
parties? The time elapsed after the arrival 
of the Francis was ample to give the knowl- 
edge of that fact in Glasgow on the 22d of 
October, and the letter of that date has, in 
the concluding paragraph, an intimation^ 
which may be interpreted to allude to the 
protection of the interests, which the writer 
had in the shipments, made by him. The- 
language of that letter is, in other respects, 
worthy of attention. The writer is very 
scrupulous in declaring his having mad& 
shipments, according to orders from the 
claimants, in the Fanny and the Francis, to 
his brother's address in New York. Yet, in 
a letter written only eight days before (on 
the 14th of October) there is not the slight- 
est intimation of any shipment, except in the 
Thomas Gibbons. The same remark also 
applies to the letter of the 1st of January, 
1S13; and I will add, that although the orig- 
inals were specially directed to be produced, 
a copy only of that letter is before the court. 
How can these omissions be reasonably ac- 
counted for, consistent with the verity of 
the present claim? 

The letter, however, which is annexed to 
the invoice of the 16th of July, is that, upon 
which the claimants mainly rely, to support 
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their title; and If that letter be "spurious, 
or not sufficiently authenticated to entitle it 
to credit, the court would be insensible to 
its- own duty, if it did not reject it, and de- 
cree condemnation. That letter has not on 
it the slightest mark, to verify the time of 
its date, or of its receipt It has neither 
postmark, nor ship-mark, nor mode of con- 
veyance on it The claimants themselves 
do not give any satisfactory account of it 
They state, that it was received either per- 
sonally, or by enclosure, from Sir. John Flem- 
ing, but do not declare at what time, or at 
what place it was so received. Neither is 
there offered any suppletory affidavit of Mr. 
John Fleming, to confirm the declaration, 
nor the original letter in which it was en- 
closed to him. All the other original letters 
from Mr. Bowman Fleming are in his own 
handwriting. In this letter,, the signature 
only is his, and the body is filled up in an- 
other handwriting. The invoice, on the 
same paper, is asserted to be in the hand- 
writing of his clerk; and on examination, it 
bears considerable resemblance to the orig- 
inal invoice. There is this remarkable cir- 
cumstance, that in the oxiginal invoice found 
on board, no charges are added,, which would 
be natural, if the goods belonged to the ship- 
per, but in the present invoice, charges, and 
Insurance and commissions are found. The 
words "Ship Francis, Capt Boyer," on the 
direction of the original invoice, resemble 
the handwriting of Mr. Bowman Fleming, 
and incline me strongly to believe, that it 
passed through his hands. How then can 
we account for the omission of the charges, 
■or of the words "the account and risk," 
Which the new invoice of the lGth of July 
affects to supply? 

There is another circumstance connected 
with this letter, which has great weight. In 
June, 1813, a petition was presented to the 
court for a remission of the forfeiture of 
this shipment under the act of 2d of Jan- 
uary, 1813. In support of the verity of that 
petition, and of the proprietary interest, cop- 
ies of the letters of the 14th and 22d of Octo- 
ber, and of the 1st of January, were present- 
ed. The letter, which is now under considera- 
tion, was not even alluded to, much less was 
it presented, as the papers in this cause most 
distinctly show. This omission cannot be 
otherwise accounted for, than upon the sup- 
position that no such letter was then in ex- 
istence or in the possession of the claim- 
ants. It is incredible, that merchants in reg- 
ular business should not be able to tell, when 
or where they receive important letters; and 
in this very case there is proof, that the 
claimants usually endorse letters received 
by themselves. If, as the claimants would 
ledd us to suppose, this letter was written 
and sent about the 16th of July, it is some- 
what singular that it should not have been 
filed with their claim, late as that was in- 
terposed, in October, 1S12. That it never 
was. produced until the present term, is not 



accounted for in any manner; and for aught 
that appears on it, it may have been a fabri- 
cation of but a very few months ago. 

If the court should restore the property 
upon the footing of a letter so totally with- 
out authentication, it would voluntarily sub- 
mit itself to every species of imposition. I 
have not the slightest doubt, that it was 
never written bona fide in Scotland. It 
would not, considering all the circumstances, 
be a harsh imputation to declare, that it 
was probably transmitted with the invoice, 
and in blank, to be filled up over the signa- 
ture in this country, in such manner, as the 
friends of Mr. Bowman Fleming might deem 
advisable. If I had entertained any doubt, 
as to this transaction, I should have directed 
the papers and affidavits of the parties in 
the prize causes of the Fanny and the 
Thomas Gibbons to be invoked into this 
cause. And J should have been surprised, 
if some light would not have been reflected 
from those causes in aid of the opinion 
which I entertain on this subject But as I 
am entirely satisfied, that the claim is ut- 
terly without satisfactory proof, I shall con- 
demn the property as good prize to the cap- 
tors. 

In case of an appeal, I shall direct all the 
original papers to be delivered to the captors, 
upon their undertaking to deliver them to 
the supreme court, and leaving attested cop- 
ies in the circuit court It is impossible, 
without an inspection, to feel the full force 
of some portion of the difficulties of this 
cause. 

Condemned. 
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Case No. 5,037. 

FRANCIS v. BASSETT. 

[1 Spr. 16.] i 

District Court, D. Massachusetts. Feb., 1842. 

Seamen's Wages— Forfeiture— Leaving Vessel 

before Discharge of Cargo— Time 

of Filing Libel. 

1. No statute prohibits the filing of any libel 
within ten days after the discharge of the car- 
go. 

2. Wages are not forfeited by leaving the 
vessel after the voyage is ended, and before the 
cargo is unladen. 

3. Wages in such case allowed, up to the 
time of leaving by reason of illness. 

In admiralty. 

F. W. Sawyer, for libellant 
B. F. Hallett, for respondent 

SlPRAGUE, District Judge.— This is a libel 
in personam for wages. 
The first objection by the respondent is, 
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that the libel was filed within ten days from 
the discharge of the cargo. But the statute 
only prohibits the issuing of process against 
the vessel within ten days— not the filing of 
the libel. See The William Jarvis [Case No. 
17.097]. 

It is next objected, that here was a deser- 
tion, and consequent forfeiture of wages. 
The vessel arrived in Boston, and was moor- 
ed in safety on Friday the third day of De- 
cember last; and sometime during the even- 
ing or night of the same day, the libellant 
left her, and did not return. But a deser- 
tion can only be in the course of the voyage, 
not after its termination. Here the voyage 
had been ended, by the vessel's being moor- 
ed in safety in the usual place. Cloutman 
v. Tunison [Case No. 2,907]. 

It is further insisted, that if there be no 
forfeiture, there should be a deduction from 
the wages of the libellant, because he ab- 
sented himself without leave. The evidence 
shows that he was suffering from disease, to 
that extent which should excuse him from 
the performance of a contract for personal 
service. 

Decree for the libellant for his wages up 
to the time of leaving the vessel. 

NOTE. "Whether seamen are bound by the 
maritime law, in the absence of special stipula- 
tions, and of any custom of the port, to per- 
form further duties, in unlading the cargo, aft- 
er mooring the vessel in safety at her last port 
of destination, see Swift v. The Happy Return 
rCase No. 13,097]; The Martha [Id. 9,144]; 
The Mary [Id. 9.191]; Granon v. Hartshorne 
[Id. 5,089]; The Eagle [Id. 4,233]; Cloutman 
v. Tunison [Id. 2,907]. That the seaman's 
leaving the vessel when she is thus moored, or 
refusing to perform such duties, does not in- 
cur the statute forfeiture for desertion, see 
cases cited above, and The Elizabeth Frith [Id. 
4,301]. 

FRANCIS (CAMAC v.). See Case No. 2,329. 
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FRANCIS et al. v. The HARRISON. 

[1 Sawy. 353; 2 Abb. (U. S.) 74.] ^ 

District Court, D. California. Sept 26, 1S70. 

Shipping— Liens under State Laws. 

1. A state statute, such as chapter 6 of the 
practice act of California, declaring vessels sub- 
ject to liens for materials or supplies furnished 
towards their construction, repair, or equip- 
ment, and directing that demands secured by 
such liens shall have preference in order of pay- 
ment over other demands, is valid and oper- 
ative, even in its application to a domestic 
vessel supplied in her home port, so far as to 
entitle the holder of a demand within the stat- 
ute to payment out of surplus proceeds remain- 
ing in the registry, after the satisfaction of 
maritime liens, in preference to a mortgagee of 
the vessel. 

[Cited in The Augusta, Case No. 647; The 
William T. Graves, Id. 17,758; The Theo- 



* [Reported by L. S. B. Sawyer, Esq., and by 
Benjamin Vaughan Abbott, Esq., and here 
compiled and reprinted by permission. The 
syllabus is from 2 Abb. (IT. S.) 74, and the 
opinion is from 1 Sawy. 353.] 



dore Perry, Id. 13,S79; The Columbus, Id. 
3,044; The E. A. Barnard, 2 Ffed. 722; 
The Canada, 7 Fed. 732; The City of Sa- 
lem, 10 Fed. 845.] 
[Cited in Atlantic Works v. The Glide, 157 
Mass. 528, 33 N. E. 164.] 

2. The successive decisions of the supreme 
court abrogating the practice of enforcing such 
liens by proceedings in rem, reviewed and ex- 
plained. 
[Cited in The Kate Tremaine, Case No. 7,- 
022; Wilson v. Bell, 20 Wall. (87 U. S.) 
219.] 

[This was a suit in admiralty by John 
Francis and others against the bark Harri- 
son (John Kentfield and others, interveners).] 

Milton Andros, for interveners. 
W. W. Cope, for mortgagee. 

HOFFMAN, District Judge. The question 
presented in this case is whether a material 
man claiming a lien under the laws of this 
state upon a domestic vessel, is entitled to 
payment out of the surplus proceeds in the 
registry, in preference to a mortgagee of the 
vessel. 

By the sixth chapter of the practice act of 
California, it is provided that all steamers, 
vessels, etc., "shall be liable for supplies fur- 
nished for their use at the request of their 
respective owners, masters, agents and con- 
signees, and for materials furnished for their 
construction, repair or equipment" 

The act further provides, "that said several 
causes of action shall constitute liens upon 
all steamers, vessels and boats, and have pri- 
ority of payment in their order herein enu- 
merated, and shall have preference over all 
other demands; provided, such liens shall only 
continue in force for the period of one year 
from the time the cause of action occurred." 

If this statute be constitutional and operat- 
ive, it is evident that the material man has 
by law a lien and right to priority of pay- 
ment in preference to all other demands; and 
that this right must be recognized by the 
court which has in its possession the surplus 
proceeds which remain after satisfying the 
maritime liens on the vessel. 

From the time of the decision in the case 
of The General Smith, 4 Wheat [17 U. S.J 
438, the supreme court has held in numer- 
ous cases that no lien was created by tiUe 
maritime law in favor of material men sup- 
plying domestic ships in their home ports. 

In respect to demands of this description, 
"the case is governed," says the supreme 
court, "altogether by the municipal law of 
the state, and no lien is implied unless it is 
recognized by that law." The General Smith 
[supral; Peyroux v. Howard, 7 Pet [32 U. 
S.] 324. It was further held that when such 
liens were recognized by the state law, they 
might be enforced in the district courts, ac* 
cording to the course of the admiralty. 

The twelfth rule in admiralty, adopted by 
the supreme court in 1844, expressly pro- 
vides "that proceedings in rem shall apply 
to cases of domestic ships where by the local 
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law a lien is given to material men for re- 
pairs, supplies, and other necessaries." No 
recognition could therefore be more emphatic 
of the constitutionality of state laws creating 
liens of this description, and of the jurisdic- 
tion of the national courts to enforce them. 

The distinction too, between the rights 
created by the state law, and the remedy af- 
forded by it, was also recognized— for the na- 
tional courts enforced the right by an ad- 
miralty proceeding, in the usual form, and 
not in the manner prescribed by the state 
law. 

In 1858, the twelfth rule was repealed, and 
proceedings in rem, in cases of domestic 
ships for supplies, repairs, or other necessa- 
ries, were prohibited. The reasons for the 
repeal of the rule are given by the court in the 
case of The St. Lawrence, 1 Black [66 U. S.J 
522. The court says: "The state lien was. 
however, enforced, not as a right which the 
court was bound to carry into execution upon 
the application of the party, but as a discre- 
tionary power which the cotirt might lawfully 
exercise for the purpose of justice, when it 
did not involve controversies beyond the 
limits of admiralty jurisdiction." 

The court, after referring to the incon- 
veniences of enforcing such liens in the ad- 
miralty, says: "Such duties and powers are 
appropriate to the courts of the state which 
created the lien, and are entirely alien to the 
purposes for which the admiralty power was 
created, and form no part of the code of 
laws which =it was established to administer." 
Id. 531. 

We have here a distinct recognition of the 
right of the states to create liens on domes- 
tic vessels in cases where none exists by 
maritime law, and to enforce them by appro- 
priate proceeding. 

In the case of The Belfast, 7 Wall., [74 U. 
S.] 645, which is the latest decision on the 
subject, it is held that the states "may cre- 
ate these liens, and enact reasonable rules 
and regulations for their enforcement." 

It is apparent therefore: 1st. That the con- 
tract of a domestic material man is a mar- 
atime contract, and of admiralty jurisdiction. 
2d. That it may still be enforced in the ad- 
miralty by a suit in personam; and might 
constitutionally be enforced by a proceeding 
in rem, where a lien has been by the state 
law engrafted on the contract. But that on 
grounds oC convenience this proceeding has 
been prohibited. 3d. That liens created in 
such cases by state laws are valid, and the 
states may provide reasonable rules and regu- 
lations for their enforcement in their own 
courts. 

It is contended that, as a necessary conse- 
quence of these propositions, the state legis- 
latures have the right to authorize a proceed- 
ing in rem to enforce liens created by state 
laws, and not existing under the maritime 
law. 

In support of this view, various authorities 
are cited: The Circassian, 50 Barb. 490; Id. 



501; 4 111. 504; 4 Mo. 244; 41 Mo. 491; 2 
Pars. Adm. §§ 154, 155; The Maggie Ham- 
mond [9 Wall. (76 U. S.) 435]. 

It is urged that in the cases of The Moses 
Taylor, 4 Wall. [71 U. S.] 411, and Hine v. 
Trevor, Id. 555, where a contrary doctrine 
is supposed to have been held, the liens at- 
tempted to be enforced in the state courts by 
a proceeding in rem, were not liens owing 
their existence solely to the state law, but 
were liens created by the general law mari- 
time. That the question before the court 
was as to the validity of a pretension avowed- 
ly set up by the state courts to exercise gen- 
eral admiralty jurisdiction concurrently with 
the United States courts of admiralty. That 
the right of the states to authorize proceedings 
in rem to enforce liens created hy state laws, 
was not in question; and that the language 
of the court must be construed with refer- 
ence to the circumstances of the cases pre- 
sented. That in subsequent cases the su- 
preme court has explicitly declared the pow- 
er and duty to enforce liens of this class, to 
be appropriate to the courts of the state 
which created the lien (The St Lawrence, 
ubi supra), and that the states may provide 
for their enforcement, "by reasonable rules* 
and regulations" (The Belfast, ubi supra). 
That the proceeding in rem is the most 
speedy, appropriate and effectual, if not the 
only practical, means of giving effect to 
these liens. That to deny the right of the 
material man to avail himself of that pro- 
ceeding in a state court, and at the same time 
to decline to enforce his lien in the admiralty, 
is to leave him without a remedy, and to re- 
duce the declaration of the validity of his 
lien to the announcement of a barren propo- 
sition, unaccompanied by any substantial 
right, or available means of enforcing it. 

The force of these suggestions is admitted. 
It has been recognized in the cases above 
cited. But in my opinion the answer to them 
is conclusive. In the cases of The Moses 
Taylor and Hine v. Trevor, the general prin- 
ciple is established that "whenever the dis- 
trict courts of the United States have origi- 
nal cognizance of admiralty causes by virtue 
of the act of 17S9 [1 Stat 73], that cognizance 
is exclusive, and no other court, state or fed- 
oral, can exercise it, with the exception al- 
ways of such concurrent remedy as is giv- 
en by the common law." "This," it is an- 
nounced in Hine v. Trevor, "must be taken 
as the settled law of the court" 

It is also in those cases explicitly declared 
that a proceeding in rem is not a remedy af- 
forded by the common law, and therefore 
not within the exception which saves to 
suitors such concurrent remedy as is given 
by the common law. 

We have already seen that the contract of 
the domestic material man is of original ad- 
miralty cognizance in tne district courts of 
the United States. The case therefore clear- 
ly falls within the principle laid down by the 
supreme court To interpolate into the doc- 
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trine as announced by the court, the excep- 
tion in favor of proceedings in rem to en- 
force liens, attached by state laws to a cer- 
tain class of maritime contracts, would not 
only be inconsistent with the language of the 
supreme court, and with the principles on 
which the decision rests, but would give rise 
to great embarrassments and perplexities. 

If proceedings in rem are allowed in the 
state courts, to enforce the liens in question, 
all holders of maritime liens should be al- 
lowed to intervene and establish and enforce 
their claims according to their respective pri- 
orities. If the state courts proceed to adju- 
dicate upon these claims, they will unques- 
tionably be exercising admiralty jurisdic- 
tion, and might do so to any extent under 
cover of a proceeding initiated by the domes- 
tic lien holder. If they decline to entertain 
such claims, how can justice be done? 

Again.— If the holder of the maritime lien 
should resort to the court of admiralty, a con- 
flict of jurisdiction would ensue, for another 
tribunal, authorized to exercise jurisdiction 
in rem, would be already in possession of the 
vessel. 

The state courts are necessarily bound to 
pursue exactly the provisions of the statutes 
under which they acquire jurisdiction. In 
the California act, six classes of cases are 
enumerated, in which alone liens are to be 
enforced, or, it would seem, recognized: (1) 
For services rendered on board vessels. (2) 
For supplies furnished to them. (3) For ma- 
terials furnished in their construction, re- 
pairs, etc. (4) For wharfage and anchorage 
within the state. (5) For non-performance 
or mal-performance of any contract for the 
transportation of property or persons. (6) 
For injuries committed by them to persons 
or property. 

These liens are declared to have priority 
in the order in which they are enumerated, 
and the provisions of the law embrace "all 
steamers, boats and vessels"— foreign as well 
as domestic. 

When judgment is obtained against any 
vessel, the sheriff is directed to apply the 
proceeds of the sale— 1st To the payment of 
the wages of mariners, boatmen, etc. 2d. 
To the payment of the judgment and costs. 
3d. To pay over any balance to the owner, 
master, agent or consignee, who may have 
appeared in the action. 

The rights of salvors, the holders of bot- 
tomry bonds, and perhaps of those who have 
advanced moneys to the master, seem thus 
to be wholly ignored, while an attempt is 
made to fix the respective rank of liens, some 
of which are confessedly maritime. 

The sheriff is directed in all cases, after 
paying any claims for wages, to apply the 
proceeds to the satisfaction of the judgment 
—that is, the payment of the particular lien 
on which suit is brought The balance he is 
to pay to the owner of the vessel. Neither 
the bottomry bondholder or the salvor is au- 
thorized to intervene in the suit; nor is ei- 



ther allowed by the statute to attach the 
vessel to enforce his demand. 

No provision is made for any proclamation, 
publication, or other notice to parties inter- 
ested in the vessel, except that a summons is 
to be served on the master, mate, or other 
person in charge. The vessel is seized under 
a process of attachment, and the other pro- 
ceedings are to be conducted in the same 
manner as in actions against individuals. 
When judgment is recovered, the vessel is 
sold under an execution issued to the sher- 
iff, and the proceeds are distributed as al- 
ready stated. 

The supreme court in The Moses Taylor 
considered the action authorized by the stat- 
ute of California, "a proceeding in the na- 
ture and with the incidents of a suit in ad- 
miralty," and observes, that "the jurisdic- 
tion of the courts of California is maintained 
on the assumed ground, that the cognizance 
by the national courts of civil causes of ad- 
miralty and maritime jurisdiction is not ex- 
clusive, as declared by the ninth section of 
the judiciary act of 1789." It was to this 
claim, on the part of the states, to concur- 
rent jurisdiction on admiralty causes, that 
its attention was chiefly directed. 

It is unnecessary to consider whether the 
proceeding under the statute of California 
has all the incidents of a suit in rem in the 
admiralty, or to inquire what is the nature 
of the title obtained by the purchaser under 
an execution issued in such a proceeding. 

It is decided "that the statute of California, 
to the extent to which it authorizes actions 
in rem against vessels for causes of action 
cognizable in the admiralty, invests her 
courts with admiralty jurisdiction," and is 
therefore unconstitutional. The statute has 
been referred to in this opinion to illustrate 
the difficulties which attend the exercise by 
state tribunals of any jurisdiction in rem or 
quasi in rem in cases of admiralty cogni- 
zance, and the reasonableness as well as pol- 
icy of the simple and clear principle an- 
nounced by the supreme court, that in all 
such cases the jurisdiction of the courts of 
admiralty is exclusive, except so far as a 
concurrent remedy exists at common law, 
and that a proceeding in rem, authorized by 
a state statute, is not such a concurrent rem- 
edy. 

Nor is it true that if the right to proceed in 
rem in the state courts be denied to the ma- 
terial man, he is left wholly without remedy. 
His lien may be enforced like any other mort- 
gage, by appropriate proceedings. 

The right of prior satisfaction out of the 
proceeds of the sale on execution against the 
owner of any vessel may be conferred, on 
the material man, by law, and his lien may 
be recognized and enforced in the distribu- 
tion of estates of deceased persons, or of 
bankrupts. It may also be recognized by 
courts of admiralty, when disposing of rem- 
nants and surplus proceeds in the registry. 
In these and other ways, the lien created by 
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state laws may become effectual. And it- is 
to be supposed that it was to provisions of 
this character that the supreme court refer- 
red when it observed that the states might 
-enact reasonable rules and regulations for 
their enforcement. 

This construction of the language of the 
opinion in The Belfast is more reasonable 
than to suppose that the court referred to 
proceedings in rem, and thus overruled the 
doctrine clearly announced in The Hoses 
'Taylor and Hine v. Trevor, that such a pro- 
ceeding in a state court was inadmissible in 
-any .case of which the district courts of the 
United States have original cognizance, as 
an admiralty cause. 

From the foregoing, it results that the state 
law is invalid only so far as it attempts to 
authorize actions in rem, against vessels for 
causes of action cognizable in the admiralty; 
but the validity of the lien itself, especially 
when given by the state law in general terms, 
without specific conditions * and limitations, 
inconsistent with the rules and principles 
which govern implied admiralty liens, is, as 
is said in the case of the St Lawrence, "un- 
doubted." 

It is urged, that inasmuch as the remedy, 
by a proceeding in rem, afforded by the stat- 
ute, is unconstitutional, the right is totally 
lost, and the lien created must be treated as 
nonexistent. But we have seen that the 
lien is created by the California statute in 
general terms: "The said several causes of 
action shall constitute liens upon all steam- 
ers, vessels," etc. A mode of enforcing these 
liens is provided, but it is not declared that 
this remedy shall be exclusive, nor that the 
courts shall refuse to recognize the liens ex- 
cept in the proceeding authorized by the 
statute. 

It is probable that in all the cases where, 
under the former twelfth rule, liens confer- 
red by state laws were enforced by the ad- 
miralty courts, those laws authorized a pro- 
ceeding in rem in the state courts— or a 
suit against the vessel by name— but this cir- 
cumstance did not impair the validity of 
the liens, nor affect the right of the admir- 
alty courts to enforce them. A right which 
they still retain, though its exercise has 
been prohibited on grounds of expediency. 

The New York statute, under which the 
supreme court held that an "undoubted 
lien" was acquired, provided, like the Cal- 
ifornia statute, for an action against the ves- 
sel by name, and authorized a proceeding 
much more closely resembling a suit in ad- 
miralty. It results, that the states have 
clearly the power to engraft upon such caus- 
es of action cognizable in the admiralty, 
lzens which, although they cannot be en- 
forced in the state courts, by a suit in admir- 
alty, or a proceeding in rem, are neverthe- 
less valid, and should be recognized by this 
court in the distribution of surplus proceeds 
of any vessel sold to satisfy a maritime 
lien, or, by parity of reasoning, which have 
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come into- its possession under a proceeding 
in bankruptcy. 

No question was raised at the hearing, as 
to the respective priorities of persons claim- 
ing liens under the state laws, and the hold- 
ers of a prior mortgage recorded under the 
laws of the United States— for the claims 
of material men which accrued prior to the 
date of the mortgage, are sufficient to ab- 
sorb all the surplus proceeds in the registry. 

The fund in court, must, therefore, be ap- 
plied: First, to the satisfaction of any mari- 
time lien which has been proved. Second, 
to the payment pro rata -of the claims of 
material men entitled to liens under the 
state law. An order to this effect will be 
entered. 

Since the above was written, the supreme 
court of this state has decided that a state 
law authorizing a proceeding in rem by a 
domestic material man for supplies furnish- 
ed in the home port of a vessel, is unconsti 
tutional. 

NOTE.— The foregoing decision, which seems 
to be the necessary result of the principles es- 
tablished by the supreme court, involves the 
anomaly of admitting the validity of a lien cre- 
ated by state laws, and at the same time deny- 
ing the right to enforce it by the most apprt*- 
priate and effectual means, viz.: a proceeding 
in rem. This, and other difficulties which he- 
set the subject, owe their origin to early de- 
cisions of the supreme court, rendered at a 
time when the nature and extent "of the grant 
of admiralty and maritime jurisdiction had 
been imperfectly investigated, and when the 
more liberal views with regard to the powers 
and duties of American courts of admiralty, 
which have since been adopted, had hardly been 
suggested. 

In The General Smith it was held that no 
lien is implied by the maritime law in favor of 
persons furnishing repairs and necessaries to a 
vessel in a port of a state to which she he- 
longs. 

The operation of the principle thus an- 
nounced, was in some degree mitigated by sub- 
sequent decisions, which held that even in the 
case of domestic vessels, a lien created by state 
laws might be enforced in the admiralty. 

This remedy being now prohibited, while the 
power of the states to authorize a "proceeding 
in rem in their own courts, is at the same time 
denied, it seems not improper to revisit the 
foundations of the doctrine which has produced 
this anomalous result, and to inquire how far 
it is reconcilable with the maritime law and 
the recent and more liberal principles estab- 
lished by the supreme court.2 

2By the Roman law, the privilege of those 
who lent money to purchase, build or repair a 
ship, was exclusively personal. It had no ef- 
fect against those who were secured by ex- 
press hypothecations. By the maritime law, ev- 
ery privilege imparted a tacit hypothecation or 
lien, which differs from an ordinary hypothe- 
cation in this, that the latter is governed by 
the date of the contract, while the privilege of 
the former is regulated by the degree of favor 
due to the particular claim. See The Young 
Mechanic [Case No. 18,1S0]. The liens for sea- 
men's wages for moneys advanced on bottom- 
ry bonds, for repairs and necessities in the 
course of the voyage, are, therefore, preferred 
to that of a mortgagee prior in date. If it be 
admitted that the domestic material man has 
no maritime lien, and if the states have no, 
power to create new maritime liens or affect 
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It is, Mr. J. Ware observes, "a general 
principle of law extending to a great variety 
of cases, that a person who has by his own la- 
bor added a new value to a specific article, has 
a lien on that article for the value of his serv- 
ice. It is a right consonant to all ideas of nat- 
ural equity, and is highly favored by law. 2 
Kent, Comm. 496. The mechanic is considered 
as gaining a qualified property in the article 
when he has incorporated into it his own skill, 
care and labor. 

"Another general principle is, that when this 
sort of confusion of goods is produced at the 
request of the general owner, he that has giv- 
en the last increment of value to the article is 
entitled to be first satisfied out of the common 
stock. In the nature and reason of the thing, 
there is no difference in this respect between 
the mechanic and the carrier." Poland v. The 
Spartan [Case No. 11,246]. 

This right is recognized by the common law 
wherever the person claiming it is in possession 
of the article with which his labor and materi- 
als have been incorporated, and by the mari- 
time law as giving rise to a privilege or right of 
prior satisfaction out of the thing itself, ex- 
cept where that privilege has been voluntarily 
renounced by an agreement incompatible with 
its exercise, or an exclusively personal credit 
has been given. 

"There is nothing," says Emerigon, "which 
is regarded with so much favor as debts for 
work and labor furnished to a vessel. Com- 
merce and the country at large are interested 
in them. It is right that workmen and ma- 
terial men should enjoy the real lien, which is 
given them by the 'Ordonnanee de la Marine.' 
They cannot be deprived of* it, unless it is 
proved that they contracted on the faith of the 
person and not of the thing." Emerig. Cont. 
Grosse, c. 12, § 3. In most of the states, the 
defects of the common law have been supplied 
by statutes. The law of California gives to 
artisans, machinists, builders, mechanics, ma- 
terial men, laborers, miners, etc., liens upon 
buildings, wharves, bridges, ditches, flumes, 
tunnels, sluices, machinery, aqueducts, etc., for 
which they have furnished materials or labor, 
and to enforce these liens, remedies partaking 
of the nature of a proceeding in rem have been 
provided. The decision in the case of The 
General Smith has also given rise to the stat- 
utes, by which the rights of those who supply 
or repair vessels have received similar protec- 
tion, and the supposed defect of the maritime 
law has been supplied. 

But this attempt to enforce rights so agree- 
able to our ideas of natural justice has proved 
in a great measure abortive. For the admiral- 
ty courts, though retaining jurisdiction of the 
contract in personam, decline to enforce the 
lien, and the state courts are without power to 
resort to a proceeding in rem. 

That material men, that is, those who fur- 
nish material or labor in building or repairing 
vessels, or necessary supplies for their outfit, 
have, by the general maritime law, a lien on 
the vessel for their security, cannot be dis- 
puted. 

Article 16, liv. 1, tit. 14, of the Marine Or- 
donnanee, places the lien of material men Avho 
have furnished supplies, etc., before the de- 
parture of the vessel, in the third rank, post- 
poning their claims only to those of mariners 
for wages, and those who have furnished mon- 
ey for the necessities of the ship during her last 

their priorities, the liens under the state laws 
will be regulated by their date and not by the 
favor due them And thus in the distribution 
of surplus proceeds in the registry, the court 
might be compelled to accord to a mortgagee 
recorded under the laws of the United States, 
a preference over the claims of a material man, 
who might subsequently to the mortgage, have 
by his labor imparted a greatly increased val- 
ue to the ship. See In re Scott [Id. 12,517], 



voyage. The ordonnanee itself is said to have 
been "formed on the general jurisprudence of 
Europe, and for this purpose information was 
sought, at enormous expense, in all the ports of 
the continent." Preface to Yalin's Comm. on 
Ordonnanee de la Marine, p. 4. 

"It was at once adopted by foreign nations." 
says Valin, "as an eternal monument of wis- 
dom and intelligence, and it has ever since com- 
manded the admiration of all civilians and law- 
yers, and has obtained the respect of every 
maritime state." It, therefore, affords the 
highest evidence of the general maritime law, 
as administered in the admiralty tribunals of 
Europe, and derived from the ancient laws of 
the sea. See Append. 2 Pet. Adm. p. 1; The 
Calisto [Case No. 2,316]. 

It is said by Mr. J. Ware (The Calisto-, ubi 
supra) that this principle of maritime law is 
not acknowledged by the common law, and has 
never been received by the commercial juris- 
prudence of England. 

Undoubtedly the English common law courts 
hold that although by the maritime law every 
contract with the master of a ship implies an 
hypothecation, yet that it is otherwise by the 
law of England, unless expressly so agreed; 
and this doctrine has not only been recognized 
by the courts of chancery, and in the distribu- 
tion of bankrupts* estates, but prohibitions have 
been granted to the court of admiralty to stay 
proceedings in rem to enforce the lien given by 
the maritime law. Abb. Shipp. 143 et seq. 

But it is not true that the principles of the 
maritime law, with respect to these liens, were 
never adopted into the jurisprudence of Eng- 
land, or that the court of admiralty was al- 
ways forbidden to enforce them. 

In the articles drawn up in the reign of 
Charles I. to accommodate the differences be- 
tween his majesty's courts of Westminster and 
his court of admiralty, which were debated in 
the presence of the king and all the lords of his 
council, twenty-three in number, and which 
were agreed to by the judges of the courts at 
Westminster, and by the judge of the court ot 
admiralty, it is provided: 

"3d. If suit shall be in the court of ad- 
miralty for building, amending, saving or neces- 
sary victualing of a ship, against the ship it- 
self, and not against any party by name, but 
such as for his interest makes himself a party, 
no prohibition is to be granted, though this be 
done within the realm." Cited in Ben. Adm. 
p. 51; also in De Lovio v. Boit [Case No. 3,770] 
in note. 

In 1648, disputes having arisen between the 
courts of common law and the courts of ad- 
miralty, an ordinance was passed by the lords 
and commons assembled in parliament, defin- 
ing the jurisdiction of the court of admiralty. 
It provided * that the court of admiralty shall 
have cognizance and jurisdiction against the 
ship or vessel, with the tackle, apparel and 
furniture thereof, in all causes which concern 
the repairing, victualing and furnishing pro* 
visions for the setting of such ships or vessels 
to sea." This ordinance ceased to be in force 
at the restoration. Prohibitions were again is- 
sued by the common law judges, and the ad- 
miralty, weary of the struggle, appears to have 
abandoned all further efforts to retain its an- 
cient authority. Ben. Adm. p. 58. 

Although the common law courts hav« thus 
finally succeeded in preventing the incorpora- 
tion into the jurisprudence of England of the 
just and rational principles of the maritime 
law. with respect to the liens of material men, 
yet it clearly appears that those principles were 
zealously maintained by some of her ablest 
lawyers, and even for a considerable time 
adopted and enforced by the court of admiral- 
ty, with the sanction of the king's council, and 
of all the judges, and subsequently under an 
act of parliament. 

The admiralty courts of America have long 
ceased to be governed by the arbitrary and 



[9 Fed. Cas. page 683] 



(Case No. 5,038) FRANCIS* 



irrational restrictions imposed by the common 
law courts of England upon the admiralty court 
of that country. 

. The maritime jurisdiction of the admiralty 
courts of the United States is, "that jurisdic- 
tion which commercial convenience, public pol- 
icy and national rights have contributed to es- 
tablish with slight deficiency over all Europe— 
that jurisdiction which, under the name of 'con- 
sular courts/ first established itself on the 
shores of the Mediterranean, and from the gen- 
eral equity and simplicity of -its proceedings, 
soon commended itself to all the maritime 
states; that, jurisdiction, in short, which, col- 
lecting the wisdom of the civil law, and com- 
bining it with the customs and usages of the 
sea, produced the venerable Consolato del Mare, 
and still continues in its decisions to regulate 
the commerce, the intercourse and the warfare 
of mankind." De Lovio v. Boit [supra]. 

The American courts of admiralty freely rec- 
ognize and enforce the liens created by the 
maritime law in favor of shippers of goods, and 
of material men who supply foreign ships. 

In matters of tort, the jurisdiction is deter- 
mined by locality, and in those of contract by 
the subject matter; and it embraces torts com- 
mitted upon, and contracts relating to the 
trade, business and navigation of not merely 
the sea or tide waters, but of our inland lakes, 
and great navigable rivers. 

In the exercise of this jurisdiction, our ad- 
miralty courts are governed, not by the com- 
mon law of England, but by the principles of 
the general law maritime, as embodied in the 
ancient laws of the sea, as expounded by the 
great jurisconsults of Europe, and illustrated 
and adorned by the genius and learning of the 
English admiralty judges in those cases in 
which the bigotry of the courts of common law 
Las suffered them to retain admiralty jurisdic- 
tion, and to apply the principles of the mari- 
time law. 

But the progress towards these enlarged and 
liberal ideas has been slow, and marked with 
occasional hesitation and inconsistencies. The 
influence of the decisions of the common law 
judges of England is still discernible in this 
branch of our jurisprudence. We adopt the 
principle of the maritime law which gives to 
the material man a lien upon a foreign ship, 
and for this purpose we regard as foreign, 
ships, the owners of which reside in another 
state; but we refuse to recognize the lien of 
the builder or furnisher of a domestic vessel, 
although that lien is unquestionably allowed by 
the maritime law. 

The received doctrine involves an even great- 
er departure from the rules of that law— for it 
not only refuses to adopt them in the case of 
domestic material men, but by admitting a lia- 
bility in personam, enforceable in the admiralty 
against the owners, it violates, its fundamental 
principles and analogies. 

In the infancy of modern commerce the mas- 
ter of a vessel was regarded as the gerant, or 
active partner of a societe en commandite. His 
contracts bound himself, and operated a tacit 
hypothecation of the vessel. He could bind 
the property committed to his charge, but he 
had no power to engage the private fortunes of 
the owners, unless under a special authority 
for the purpose. The creditor being thus re- 
stricted to a particular fund, the maritime law 
permitted him to proceed directly against it in 
specie, and gave him a privilege or* jus in re 
in it as against the general creditors of, or pur- 
chasers from, the owner. 

This principle, which appears to have been 
highly favored, and to have been recognized by 
nearly all the maritime codes of the middle 
ages, does not, says Mr. J. Ware,— The Re- 
becca [Case No. 11,619],— seem to have reached 
England, or at least was not adopted there as 
a general commercial custom; but its justice 
and policy have been recognized in recent stat- 
utes of Great Britain and the United States by 
which the liability of owners is restricted in 



certain cases to the value of their interest in 
the vessel and freight The liability, therefore, 
of the owner on the contracts of the master- 
was, as observed by Emerigon, real rather than* 
personal. 

Article 2, tit. 8, liv. 2, of the Ordonnance de 
la Marine, adopted in article 216 of the Code- 
de Commerce, was variously interpreted by the 
commentators and the courts. Valin held that 
the owner's right to be discharged from the 
obligations of the master, by giving up the ves- 
sel and freight, applied only to the obligations 
arising from his negligence or torts. Emerigon 
and Pothier maintained that it embraced all 
obligations ex contractu as well as ex delicto. 
This question after much discussion, was finally 
settled in France, in accordance with the unani- 
mous demand of the commercial interests, and 
with the approval of all the courts, by the adop- 
tion, in 1841, of the amended article 216 of the 
Code de Commerce. By this article, the pro- 
prietor of a ship is made civilly responsible for 
all the acts of the master, and for the obliga- 
tions contracted by him relative to the ship or 
the adventure. But he may in all cases dis- 
charge himself from these obligations by aban* 
doning the ship and freight, Kogron's Code- 
de Com., liv. 2, tit 3. art 216. 

This recent legislative interpretation in 
France of the provisions of the marine ordi- 
nance, is not cited as authority. But its unani- 
mous approval by the French courts and juris- 
consults, so thoroughly versed in the rules, and 
profoundly imbued with the principles of the 
maritime law, may be received as high evi- 
dence of what that law is. And it serves to- 
show how repugnant it would be to its funda- 
mental principles to hold that the master may 
bind his owners personally by his contracts, to 
the whole extent of their private fortunes, or 
their "land goods," without binding the ship cr 
creating any lien upon her. 

It has been suggested that the lien of the do- 
mestic material man is denied because he is 
presumed to have contracted on the personal 
credit of the owner. This is obviously not a 
reason, but merely a mode of stating the propo- 
sition. The presumption of an exclusive person- 
al credit is, in the case of supplies furnished to 
coasters and the small craft which navigate our 
inland waters, in most instances, untrue in point 
of fact; nor can I perceive how such a pre- 
sumption can now be indulged, for the supreme 
court in the case of The Belfast has decided 
that a maritime lien exists in favor of the 
shipper of goods, although the voyage is to be 
performed wholly within the limits of the state- 
of which all the parties are residents. 

If the freighter of goods on one of our river- 
steamers, or the deck-hand, is not deemed to 
have contracted on the personal credit of the 
wealthy corporation which owns the line, with 
what reason can the mechanic who has re- 
paired a steamer be presumed to have done 
so? The same remark may be applied to cases 
of pilotage and towage, which are generally ad- 
mitted to give rise to a maritime lien irre- 
spective of the residence of the, owners of the- 
vessel. 

The attempt to mitigate the effects of the doc- 
trine we are considering by treating the states 
as foreign to each other, and regarding vessels 
as "domestic," only when in the ports of the 
state where their owners reside, will be found, 
not only to give rise to insuperable difficulties, 
and to lead to absurd consequences, but to rest 
on very unsatisfactory grounds. 

A few illustrations will expose its practical 
operation. If, for example, a person who re- 
sides in New York, where his business and 
credit are established, sends a vessel to be re- 
paired in Jersey City, the mechanic will be al- 
lowed a lien, while if he sends her to Brooklyn 
no lien will be implied. But if the same person 
should in the succeeding year fix his residence- 
in Jersey City, though he still carries on his- 
business in New York, the case will be pre- 
cisely reversed. 
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So if one own a vessel navigating the lakes, 
the mechanic will be denied a lien for repairs 
made at Buffalo, if the owner resides anywhere 
in the state^ of. New, York, while the lien will 
T?e allowed if the repairs are made at Jersey 
City on the order of any New York owner, no 
matter though he be the wealthiest and best 
known merchant or corporation of the city. 

So, if a vessel be owned by two persons, one 
of whom resides at New Orleans and the other 
at St. Louis, between which ports the vessel 
plies, and at each of which the resident owner 
-conducts her business, is the vessel to be 
deemed to "belong" to Missouri or Louisiana? 
At which of the termini of the voyage is the 
mechanic who repairs her to be allowed a lien? 
At both, or at neither? « 

In truth, the notion that vessels belong to the 
state where the owners happen to reside, or 
that they are to be treated when in a port of 
that state as "domestic vessels," seems to have 
been adopted on insufficient consideration. All 
registered and enrolled vessels, are vessels of 
the United States, and whether navigating the 
ocean, the lakes, or the great rivers of the 
country, are subject to admiralty jurisdiction, 
both in matters of tort and contract. Congress 
has regulated not only their registry and en- 
rollment, and the mode in which they may be 
transferred and mortgaged, but has also, es- 
pecially in the case of steamers, prescribed rules 
for their equipment and furniture, and for the 
transportation of passengers, and has subjected 
them to inspection by United States officers, 
and provided for the licensing of the pilots and 
-engineers. They are thus, vessels of the Unit- 
ed States, and are all domestic vessels, belong- 
ing to citizens of the United States. 

The classification, therefore, of vessels as 
domestic and foreign, or quasi-foreign, accord- 
ing to the residence of the owner within or 
without the state, at a port of which they have 
been repaired or supplied, seems arbitrary and 
unsound. Especially when this classification is 
resorted to in but a single case, and for the 
purpose of excluding a lien allowed by the 
maritime law, and which has the most solid 
foundation in natural justice. Ben. Adm. § 
273; The St. Iago de Cuba [9 Wheat (22 U. 
S.) 409]; 5 Pet. Cond. R. 630. 

Our attention has thus far been confined to 
the broad doctrine that no lien is implied by the 
maritime law in favor of domestic material 
men, although the supplies have been ordered 
by the master with the owner's consent, or by 
the owner himself— and when the personal lia- 
bility of the owner is admitted. It may be 
said, however, that the master's authority ceas- 
es on his arrival at the port of his owner's 
residence, and that unless expressly empowered 
by the latter, his contracts ought not to bind 
the vessel. 

But this restriction upon the master's authori- 
ty could, at mo*t, be imposed only when the 
vessel is in the place where her owner resides — 
her home port. "An epithet which," says Mr. 
Chief Justice Marshall, "has no necessarv ref- 
erence to state or 'other limits.' " The St. 
Iago de Cuba, ubi supra. On principle, the de- 
termination of the master's agency should de- 
pend on the readiness with which the owner 
may be consulted, the urgency of the necessity 
for repairs or supplies, the authority, real or ap- 
parent, which the owner may have held him out 
as possessing, and the means which third per- 
sons may have possessed of ascertaining the ex- 
tent of the powers confided to him. 

In this view, the mechanic, who by the mas- 
ter's order, repairs, in Jersey City, a vessel be- 
longing to a wealthy and well-known mer- 
chant, or corporation of New York, should not 
be entitled to recourse against the vessel, or 
her owners, any more than he who makes like 
repairs in Brooklyn, while conversely, the New 
York mechanic should, under certain circum- 
stances, have both remedies, notwithstanding 
that the owner may reside in a remote part of 
the same state. 



The taking of goods on freight, the shipping 
of a crew, the procuring supplies for them and 
the vessel, as well as the making of ordinary 
repairs, are within the usual scope of the mas- 
ter's duty arid authority. See Curt. Merch. 
Seam. p. 172. On general principles of agency, 
the owner and a fortiori the ship, should be 
bound by his contracts, unless notice, actual or 
constructive, be clearly brought home to the 
person with whom he deals, that he is exceed- 
ing the limits of his authority. And on the 
principles of the maritime law, the liability of 
\he vessel, at least, for the contracts of the 
master, would seem unquestionable. In article 
216 of the Code de Commerce, which, as before 
stated, was taken from the Marine Ordonnance, 
the liability of every owner for the obligations 
of the master, up to the value of the vessel 
and freight is established." Under this article 
it is held that the ship is liable, even though 
the proprietor or general owner is not armateur 
or owner for the voyage. Rogron, Code de 
Comm. art. 216. 

And so is our own law. For the vessel is 
liable in rem to seamen, freighters, etc., on th& 
contracts of the master, although she may have 
been demised or chartered to one who appoints 
the master, or whose agent he exclusively is. 

Article 232 of the Code de Commerce pro- 
vides for the very case we are considering. 
This article, which is taken from article 17, liv. 
2, tit. 1, of the Ordonnance, enacts that the 
captain shall nrt in the place of residence 
(dans le lieu de la demeure) of the owners or 
their agent, without special authorization, cause 
repairs to be made, buy sails, cordage, etc., 
or take up money for the purpose. Under this 
article it is held that if the captain should vio- 
late it, the proprietors would nevertheless be 
bound under article 216, to the extent of their 
interest in the vessel, i. e. the vessel would be 
liable, except for money taken up on bottomry. 

The remedy of the owner is against the mas- 
ter for violation of the article, but even this, 
says Valin, should be subject to his right to be 
allowed for absolutely necessary supplies, ob- 
tained for a reasonable price, however blame- 
able he may be for having acted without au- 
thority. Valin's Comm. torn. 1, p. 440. The 
fifty-fourth chapter of the Consolato del Mare, 
and the observations of Valin and Emerigon 
upon it (Valin's Comm. torn. 1, p. 369; Emerig. 
Cont. Grosse, Hall's Translation, p. 227) illus- 
trate the favor with which the maritime law 
regards debts due for work and materials fur- 
nished to a vessel. 

Both of these great jurisconsults agree that 
workmen employed by a master-carpenter or 
caulker, who has contracted with the owner, 
shall have a lien on the vessel for the sums due 
them, unless they have received actual notice 
of the arrangement between the owner and 
contractor. 

On this, which is an admitted exception to 
the ordinary principle of domino non mandante, 
Emerigon observes: "The carpenters, caulkers 
and other workmen employed in building, togeth- 
er with the creditors for the timber, cordage 
and other articles furnished, ought to enjoy 
the privilege allowed to them, unless they have 
been warned in due time that if they do not 
secure the payment of their claims against the 
contractor, they shall have no lien on the ship. 
And I do not believe that a simple registry 
of the contracts would be considered as a noti- 
fication, within the meaning of the consolato, 
which requires that notice should be given to 
the workmen and other material men, in order 
that they may not be deceived. Emerig. Cont. 
Grosse, p. 229. 

If the ship is thus liable to workmen em- 
ployed by a contractor, and not by the owner 
or master, unless warned by the latter, a for- 
tiori should she be liable to workmen employed 
by the master, unless affected by a similar 'no- 
tice. See cc. 32, 33, Consulat de la Mer par 
Boucher, torn. 11, pp. 3S, 39. 

It is thus evident that by the principles and 
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analogies of the maritime law, and the "good 
customs of the sea," ("les bonnes coutumes de 
la nier," as they are called in the consolato), 
« and on grounds of , equity and natural justice, 
the lien of the material man who has construct- 
ed, repaired or supplied a vessel, ought to be 
recognized and enforced as a maritime lien by 
courts of admiralty. And this whether the 
work has been done in a port of the state in 
which the owner resides, or elsewhere; and 
whether upon the employment of the master or 
of the owner, or of his agent— excepting in those 
cases where the lien has been clearly waived, 
or "notice has been given to the workmen and 
other material men, in order that they may not 
be deceived." 

The lien laws of the states, hitherto deemed 
necessary to obviate the consequences of the 
decision in the case of The General Smith, 
would seldom or never be resorted to, and the 
anomalous consequences of the adjudications 
with regard to them would disappear if it were 
established "that it is the ship, and not the 
ship of a particular owner, nor the ship of a 
particular flag, or national character; not a 
'domestic ship, nor a foreign ship; not a ship 
in a port of a state to which she does not be- 
long, or in which the owner does not reside, but 
a smp— every ship— that is bound for the bill 
of lading, the charter party, the^ wages of the 
seamen, repairs, supplies, materials and mari- 
time loans." The Circassian [Case No. 2,721], 
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FRANCIS et al. v. MELLOR «t al. 

[5 Fish. Pat. Cas. 153;i 4 Am. Law T. Rep. 
U. S. Cts. 237; 28 Leg. Int. 333; 8 Phila. 
157; 3 Leg. Gaz. 335; 1 Leg. Gaz. Rep. 291; 
1 O. G. 48.] 

Circuit Court, E. D. Pennsylvania. Oct 2, 
1871. 

Patents — Liberal Construction — Printer's 

Roller Composition— Ingredients axi> 

Proportion— Reissue. 

1. Patents are to be construed liberally, so 
as to sustain and not destroy the right of the 
inventor. 

[Cited in Burke v. Partridge, 58 N. H. 351.] 

2. Hence, the whole of the specification may 
and should be looked at, not only to learn from 
the description of the invention how to make it, 
but to ascertain what it really is. 

3. It is not only where the specification is 
expressly referred to that the claim is to be 
construed in connection with it, but, as a gen- 
eral rule, the explanations contained in" it are 
to be taken as the inventor's own interpreter of 
the meaning of his claim. 

4. Where, in the body of the specification, a 
composition of matter is described as the prod- 
uct of glue, glycerine, and sugar, united in cer- 
tain specified proportions, it being added that 
the proportions may, in some cases be advan- 
tageously varied, but the claim is for "combin- 
ing glue, glycerine, and sugar, or any other 
Analogous saccharine matter, to form a new 
and useful composition of matter:" Held, that 
the, patent is not broadly for a substance com- 
posed of these ingredients, irrespective of the 
proportions in which they are combined, but 
ior one produced in substantial or approximate 
accordance with the formulas given in the spec- 
ification. 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



5. Semble,. that where theoriginal patent de- 
scribed a composition for printers' inking roll- 
ers as consisting of glue, glycerine, castor-oil, 
or any of the fixed oils, borax, ammonia, and 
sugar, mixed in certain approximately-specified 
proportions, and claimed "the use of the ingre- 
dients specified, when combined to form a com- 
position for the manufacture of printers' ink- 
ing-rollers," a claim upon reissue for "combin- 
ing glue, glycerine, and sugar, or any other 
analogous saccharine matter, to form a new 
and useful composition of matter for various- 
purposes," can not, if construed in its broadest 
significance, be sustained. 

6. While characteristic resemblance is pre- 
served between two compositions of matter,, 
they may, perhaps, be considered as identical, 
within the meaning of the patent law, although- 
one of them may not contain some of the con- 
stituents of the other, which are not necessary 
to impart to it its peculiar attributes. 

7. If known elements are combined in new 
proportions, and the result is a product possess- 
ing distinct properties and applicable to distinct 
uses, this must be regarded as a patentable sub- 
ject. , 

8. Where only approximate proportions are 
named in the specification for the several ele- 
ments of a given composition of matter, the 
right to vary these proportions is not unlimited. 
It can only extend, to any adjustment which 
will result in the production of. a substance 
-possessing the peculiar properties attributed to 
the substance described in the patent. 

Final hearing on pleadings and proofs. 
Suit brought [by L. Francis and C. H. Lou- 
■trel against A. Mellor and H. Rittenhouse] 
upon two letters patent for "improved com- 
position for printers' inking-rollers." The 
first patent was granted to Lewis Francis 
and F. W. Letmate, June 21, 1864, and re- 
issued November 26, 18GT. The infringement 
of this patent was expressly denied by de- 
fendants, and no proof was offered by the 
complainants to maintain the same. The sec- 
ond patent was granted to Lewis Francis, 
March 8, 1S64, and reissued in two divisions, 
Nos. 1771 and 1772, September 27, 18G&. Re- 
issue No. 1772 was reissued February 2S { 
1865, and August 3, 1869. 

The original patent of March 8,1S64, de- 
scribed an improved composition- in the man- 
ufacture of printers' inking : rollers, the in- 
gredients employed being "combined in 
about the 'following proportions, namely; 
Glue, 14 pounds; glycerine, 2S pounds; cas- 
tor-oil, or any of the fixed oils, 2^4 pounds; 
borax, 3 ounces; ammonia,. 2 ounces; sugar, 
7 pounds." The glue, before being added* to 
■the heated glycerine, was to be soaked in 
water in which lime had been dissolved. 
The specification concluded as follows:' "I 
do not wish to be understood as confining 
myself to the use of lime, ammonia, or borax, 
as any of the alkalies or alkaline earths, or 
alkaline compounds of any of the alkaline 
earths or alkalies, may be used. Neither 
do I intend to confine myself to the use of 
■the ingredients employed by me in the pro- 
portions herein set forth, as, in some cases, 
it may be necessary to vary their propor- 
tions. * * * I claim the use or employ- 
ment of the ingredients specified, when com* 
bined to form a composition for the manufac- 
ture of printers' inking-rollers." * 
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The reissue of August 3, 1S69, omits all 
reference to the use of the lime, the ammo- 
nia, the borax, and the oil, in making the 
improved composition, and specifies the fol- 
lowing approximate proportions of the re- 
maining ingredients, viz.: "Glue, 15 pounds; 
glycerine, 30 pounds; sugar, or other analo- 
gous ciystallizable saccharine matter, 7 
pounds." The claim is in these words: 
"Combining glue, glycerine, and sugar, or 
any other analogous saccharine matter, to 
form a new and useful combination of mat- 
ter for various purposes." 

The defendants, in their answer to the 
bill, admitted the use of glue, glycerine, and 
sugar, in varying proportions, in the manu- 
facture of inking-rollers, but denied that they 
had used these ingredients in proportions or 
in a mode conforming to those specified in 
complainants' patent, averring that the com- 
positions made, and sold by them were sub- 
stantially and materially different from those 
described and claimed in the patent, and 
were "in no wise a violation or infringement 
of any right or privilege validly secured to 
or vested in" the complainants. It was in* 
sisted by the complainants that this appar- 
ent denial of infringement was not direct 
.and unequivocal; that the claim of the pat- 
ent was to be construed broadly, irrespec- 
tive of the proportions in which the ingredi< 
ents were used, and, therefore, that the an- 
swer was, in fact, an admission of infringe- 
ment No direct proofs of infringement 
were offered. On the other hand, it was 
urged by the defendants that the patent 
should be interpreted by the formula stated 
in the specification, and not by the technical 
<;laim, and that, with this construction, the 
answer constituted a full and sunicient de- 
nial of the infringement charged. 

Horace Binney, 3d, and George Harding, 
for complainants. 

Charles Howson and Furman Sheppard, 
for defendants. 

McICENNAN, Circuit Judge. The respond- 
ents are charged with the infringement of 
reissued letters patent No. 3576, dated Au- 
gust 3, 1869, and No. 2805, dated November 
•26, 1867, for new and useful compositions of 
matter. The original of the first of these re- 
issues, No. 41887, was issued March 8, 1S64, 
and was surrendered and reissued September 
27, 1864, in two divisions, Nos. 1771 and 1772. 
No. 1772 was again surrendered and reissued 
February 28, 1S65, which was also surrender- 
ed and reissued in its present form. No. 
2805 is a reissue of No. 43192, dated June 21, 
1S64. 

The respondents opposed a decree in favor 
of the complainants upon several grounds, 
involving the validity of the reissued patents 
and the novelty and utility of the alleged in- 
vention; but, in view of the state of the 
proofs, I do not consider it necessary or 
proper to consider them. Irrespective of 



these grounds the casemustbedecidedagainst 
the complainants. Whatever may be the 
merits of their inventions, however defensible 
then- title, they have failed to prove that 
the respondents are infringers. 

The claim of 2805, as limited by a dis- 
claimer of the patentees, is for a composition 
for printing purposes, combining glue, glycer- 
ine, and molasses. The bill alleges that the 
respondents have made, used, or sold a com- 
position embodying these ingredients; but 
this, in the words of the interrogatory of the 
bill, the respondents deny. No proof is pro- 
duced by the complainants of the truth of 
their averment, and this patent, therefore, 
must be put out of the case. 

The claim of 3576 is for "combining glue, 
glycerine, and sugar, or any other analogous 
saccliarine matter, to form a new and useful 
composition of matter for various purposes." 
With the infringement of this claim, the re- 
spondents are chai'ged, and they answer "that 
they have for about years been en- 
gaged, in the city of Philadelphia, in the 
manufacture of composition for printers* 
inking-rollers, said composition containing, 
with .other ingredients, the common and for 
many, the last twelve, years past, well known 
ingredients for such purpose, glue, glycerine, 
and sugar, employed in varying proportions, 
but in no case in proportions or in mode con- 
forming to those specified in the said plain- 
tiffs* said respective letters patent; and de- 
fendants further aver that the said composi- 
tions so made and sold by them were and 
are substantially and materially different 
from the compositions described and claimed 
in said plaintiffs' said respective letters pat- 
ent" This answer is treated by the com- 
plainants as an admission of infringement, and 
no proof has, therefore, been taken in rela- 
tion to it. 

That the complainants have succeeded in 
producing a valuable composition, adapted to 
varioususeful purposes, is beyond dispute; but 
whether they are justified in treating the re- 
spondents* answer as a confession that they 
have made and used it, depends, necessarily, 
upon the construction of the patent. 

Patents are to be construed liberally, so as 
to sustain and not destroy the right of the in- 
ventor. Hence the whole of the specifica- 
tion may and* should be looked at, to learn 
from the description of the invention not only 
how to make it, but to ascertain what it real- 
ly is. By the requirements of the statute, 
the description must be in full, clear, and ex- 
act terms; and it is, therefore, an authorized 
guide to an accurate comprehension of what 
the patentee meant to claim as his invention. 
It is not only where the specification is ex- 
pressly referred to that the claim is to be 
construed in connection with it; but, as a 
general rule, the explanations contained in 
it are to be taken as the inventor's own in- 
terpreter of the meaning of his claim, and of 
the essential qualities of the invention pro- 
tected by his patent Turrill v. Railroad Co., 
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1 Wall. [GS U. S.] 511; Curt Pat §§ 453, 454. 

The claim in this case is for combining glue, 
glycerine, and sugar, or any other analogous 
.saccharine matter, to form a composition for 
various purposes. . In the body of the speci- 
fication, the. proportions in which the ingredi- 
ents are to be combined are given, approx- 
imately, thus: "Glue, 15 pounds; glycerine, 
30 pounds; sugar or other analogous crys- 
tallizable matter, 7 pounds." 

But it is stated that "it is not intended 
to confine the patent to the use of the in- 
gredients specified, in the proportions speci- 
fied, as uiose proportions may, in some cases, 
be advantageously varied." 

It is plain that the patent is not for the 
mode or process of making the composition. 
It is for a composition embodying glue, glyc- 
erine, and sugar; but is it broadly for a 
substance containing these ingredients with- 
out regard to the proportions in which they 
are combined, or is it for a substance pro- 
duced by their conjunction in substantial or 
approximate accordance with the formulas 
given in the specification? 

If the claim is to be construed in its broad- 
est significance, it is difficult to see how 
this reissued patent can be sustained. It is 
the third reissue of a patent whose claim is 
for the use or employment of glue, glycerine, 
castor-oil, or any fixed oil, ammonia, borax, 
and sugar, when combined to form a com- 
position for the manufacture of printers' 
inking-rollers. Now, if the composition 
claimed in the reissue is to be treated with 
reference exclusively to its constituent parts, 
it is not identical with the composition for 
which the original patent was granted. A 
•compound of glue, glycerine, and sugar is 
not physically the same as a compound con- 
sisting of these ingredients, with a fixed oil, 
ammonia, and borax added to them. They 
<:an only be regarded as the same in another 
sense, as possessing like special and dis- 
tinguishing properties and like adaptability 
■fco the uses for which they are designed. 
While characteristic resemblance is pre- 
served, they may, perhaps, be considered as 
identical within the meaning of the patent 
law, although one of them may not con- 
tain some of the constituents of the other, 
which are not necessary to impart to it 
its peculiar attributes. 

The patent, however, should be so con- 
strued as not to avoid it. That conclusion 
•can be averted by interpreting it as claiming 
u composition of matter distinguished by 
new and useful qualities, which are the 
product of the conjunction of certain ele- 
ments in prescribed relative proportions. 

It is apparent that the complainants have 
produced a substance of great practical ex- 
cellence, possessing peculiar and valuable 
properties; and that these constitute its 
patentable merit The complainants can 
not successfully claim to be the first to com- 
pound glue, glycerine, and sugar; but they 
may claim to have discovered that these ele- 



ments may be combined in such proportions 
as to yield a new product Charles and 
Nelson Goodyear conferred inestimable bene- 
fit upon the world by the production of sub- 
stances respectively known as hard and soft 
rubber. They were not the first to combine 
the constituents; of these substances, but 
both were treaxed as original inventors, al- 
though their inventions were the product of 
a combination of the same elements, native 
India rubber and sulphur. But the propor- 
tions in which these elements were com- 
bined .were different, and the result was a 
product possessing distinct properties, and 
applicable to different uses, and so they were 
each regarued as patentable substances. 

The distinctiveness of the complainants* 
invention must in like manner be determined 
by its inherently new and useful attributes. 
It is described as uniting elasticity, firmness, 
"suction," freedom from the influence of at- 
mospheric changes, susceptibility of recast- 
ing, and therefore of indefinite use; and that 
thereby it is distinguishable from other com- 
positions used for like purposes. That these 
properties are due to an empirical combina- 
tion of glue, glycerine, and sugar can not 
be maintained. They are the product as- 
well of the graduated proportions as of the 
mechanical union of these ingredients. Glyc- 
erine must be used in excess of either of the 
other ingredients, or the compound will lack 
some of its most valuable qualities. And 
it may be said of the other ingredients that 
they must be employed in proper relative 
proportions to secure the characteristic mer- 
its of the product These are obvious de- 
ductions from the testimony of the com- 
plainant, Francis. 

As the proper adjustment of proportions, 
then, is essential to the efficiency of the in- 
vention, it is a reasonable construction of 
the patent to expound it as claiming sub- 
stantial conformity to the specific propor- 
tions of glue, glycerine, and sugar, as well as 
their conjoint use, in producing the describ- 
ed result Exact conformity to these pro- 
portions is not required, because they are 
stated as approximate, and the right is 
claimed to vary them. But this right is not 
unlimited. It can only extend to any ad- 
justment of proportions which will result 
in the production of a substance possessing 
the peculiar properties attributed to the sub- 
stance described in the patent Substantial 
identity of result is the test of substantial 
conformity to the mode of combination pre- 
scribed in the specification. 

The respondents deny that in making the 
compounds used by them they have con- 
formed to the proportions or adopted the 
mode specified in the patent;" and they aver 
that their compositions are substantially 
and materially different from that described 
and claimed by the complainants. In view 
of the construction given to the patent, this 
is not an admission of infringement, -but a 
denial that either in the proportions or mode 
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of combination observed, or the result pro- 
duced, the compositions made and used by 
' them are the same as the compositions 
claimed by the complainants. This denial 
imposed upon the complainants the burden 
of proving the fact of infringement; but as 
they have furnished no proof of it, they have 
failed to sustain their bill, and it must there- 
fore be dismissed, with costs. 
Decreed accordingly. 

NOTE [from 1 O. G. 48]. In connection 
with the above case there was tried the suit of 
Francis and Loutrel v. Mahn, upon an alleged 
infringement of the reissued patent No. 2,805. 
The invention covered by this patent and the 
appended disclaimer is described as .consisting 
in "combining glue, glycerine, and molasses to 
form a composition for printing purposes," and 
certain proportions are stated as those which 
are "found to be advantageous, and which may 
be generally adopted," the claim being for "a 
composition, made substantially as described, 
for printing purposes." The denial of infringe- 
ment was in substantially the same terms as in 
the above suit. The case turned upon the in- 
terpretation of the patent and the sufficiency 
of the answer, the questions arising in the 
same way as before. The bill was dismissed. 



Case No. 5,040. 

The FRANCIS ASHBY. 

PACKER v. The FRANCIS ASHBY. 

[3 Adm. Ree. 142.] 

Superior Court, S. D. Florida. April 1, 1843. 

Salvage — Vessel "Wrecked by Salvoks. 

[Where a vessel, while lying on a mud bank 
with wrecking vessels alongside and anchored 
near, is bored with augers and fills with water, 
and the guilt cannot be fixed, the court will al- 
low only simple compensation for work and 
labor performed in saving the cargo and mate- 
xuals, except as to salvors affirmatively proven 
innocent] 

[This was a libel by James Packer, William 
Kemp, and others against the cargo and 
materials of the brig Francis Ashby for 
salvage.] 

5. R. Mallory, for libellants. 

6. W. JlcCrae, for respondent 

MARVIN, District Judge. This brig while 
lying on the mud bank described in the plead- 
ings "was bored with augers, and in con- 
sequence thereof she filled with water. She 
was subsequently stripped and abandoned. 
She was bored in the night Two wrecking 
vessels with their crews were lying alongside 
at the time, and several others with crews were 
anchored at a short distance, and the master, 
officers and passengers slept on board the 
brig. After several days' examination of 
witnesses, no satisfactory evidence is ad- 
duced to ascertain or fix the guilt of this 
transaction upon any particular individual or 
individuals. But the brig was bored by 
some person or persons there, and as long 
as the guilty person remains undetected 1 
am not disposed to reward the libellants for 
their services beyond a simple compensation 



for the work and labor performed by them. 
Not to compensate them at all would be con- 
founding the innocent with the guilty to an 
extent that I deem unjust To reward them 
by giving a salvage increased beyond a 
simple compensation for work and labor 
would impair the principle of holding the 
wreckers more or less responsible, according 
to the circumstances, for the safety of the 
property upon which their labor is bestowed. 
Important considerations of policy, too, pre- 
vent my decreeing salvage eo nomine. These 
I have so often expressed that I deem it 
unnecessary again to repeat them. 

With this principle in view I order and de- 
cree as follows, to be paid out of the cargo 
and materials saved: To James Packer, mas- 
ter of the sloop George Eldridge, for himself, 
owners and crew for piloting the brig as. 
described in the pleadings, $80.00. For la- 
boring in discharging the brig during the 
night, himself and crew, 11 in all, $35.00. 
For labor during Saturday (Sunday) and 
Monday inr discharging the brig, himself and 
crew, and for discharging his vessel on Tues- 
day, $2.00 to each man, 11 in all, $88.00. To 
the owners of the sloop George Eldridge for 
her services in bringing the cargo to this 
port, $50.00. To William Kemp, master of 
the schooner Rome, for himself and crew* 
15 in all, for labor in discharging the brig 
and landing the cargo, 4 days at $2, each, 
$120.00. To the owners of the schooner 
Rome for her use, $50. To Saffrey, master 
of the schooner Sally Ann, for himself and 
crew, 6 in all, $48.00. To the owners of the 
Sally Ann for her use, $25.00. To Adams, 
master of the sloop Iiavinia, for himself and 
crew, 4 in all, 4 days each, at $2.00, is $32.00. 
To the owners of the sloop Lavinia for her 
use, $25.00. 

I regret that I cannot, consistently with 
the view I have taken of this case,- com- 
pensate Captain Adams, of the Lavinia, 
more liberally, or by giving him a sum that 
would be deemed a fair salvage. He is 'a 
regular wrecker, and the salvages decreed 
him constitute his means of living. He is 
entirely exculpated by the testimony from 
any participation in the boring of the brig. 
The costs and expenses of the suit must be- 
paid out of the cargo and materials saved. 

[An appeal was taken to the court of ap- 
peals for the territory of Florida, where the 
following order was made, February 24, 
1S44:] 

It is ordered, adjudged and decreed that 
the decree made in this cause in the court be- 
low be in all things affirmed, except as to 
Captain Adams, master of the sloop Lavinia, 
and, as to him, that there be allowed and 
paid to him, for himself, owners and crew, 
as salvage for his services rendered said 
cargo and materials, twenty-five ' per cent 
upon the value of the cargo saved by him 
in said sloop, to be ascertained by the court 
below, including that already paid him, and 
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that the costs of this appeal he paid out of 
the cargo and materials aforesaid, to he 
taxed and allowed in that court, and let the 
cause he remanded to the court below to be 
proceeded with in conformity to his decree. 



Case Ho. 5,041. 

FRANCIS v. SLACK. 

[4 Cliff. 186; 16 Int. Rev. Rec. 134.] l 

• Circuit Court, D. Massachusetts. Hay Term, 
1872. 

Limitation's— Actions against Collectors of 
Internal Revenue. 

Judgment for defendant was ordered in this 
case upon the ground that the claim of the 
plaintiff was harred by the act of July, 1862, as 
construed by the supreme court. 

The case was submitted upon an agreed 
statement of fact, of which "the following is 
the substance: 

This is an action of contract to recover 
the amount of taxes assessed, under the in- 
ternal revenue laws of the United States, 
upon the plaintiff's share in the undivided 
profits of two corporations, in each of which 
he was a stockholder, made during the years 
1S62 and 1863; and for the purpose of this 
trial it is agreed: That the defendant 
[Charles W. Slack] was and is the United 
States collector of internal revenue for the 
Third congressional district in the common- 
wealth of Massachusetts; and that the plain- 
tiff [Nathaniel Francis] was a resident of 
that district That the plaintiff, from the first 
day of January, 1862, till the commencement 
of this action, owned a certain number of 
shares in the capital stock of two corpora- 
tions,— the Saxonville Mills and the Roxbury 
Carpet Company,— organized under the laws 
of the said commonwealth, and doing busi- 
ness therein. That, in each of the years 
from 1862 to 1869 inclusive, each of these 
corporations made certain profits from its 
business, which were not distributed in such 
year among its stockholders, but remained 
undivided in its treasury. That the plain- 
tiff, through ignorance of the law, did not 
include his share of the said undivided prof- 
its in making the returns of his income for 
those years. That in March, 1870, an assist- 
ant assessor for the said district, by examin- 
ing the returns of the said corporations to 
the said commonwealth, discovered that each 
had made profits which were not divided as 
aforesaid, and reported the facts to* the as- 
sessor of the district, who, on the 16th of 
that month, sent for the plaintiff, and told 
him that he should have returned his share 
in such profits as income in each year from 
1862 to 1S69 inclusive. That the plaintiff re- 
plied, that he desired to pay all that was 
justly due -to the government; and that, if 
he ever owed the money, he owed it still, 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. 16 Int. Rev. 
Rec. 134, contains only a partial report,] 
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and wished to pay it. The assistant assess- 
or then suggested that the plaintiff might 
make an amended return of income for each 
of said years, returning his share for such 
year in the said undivided profits; and offer- 
ed to prepare them. To this the plaintiff as- 
sented, and, when they were prepared, sign- 
ed them. Before he did so, the assessor ad- 
vised him to consult counsel, but he replied, 
that he had confidence in the assessor, and 
was satisfied that he would not make any 
demand on him which the law did not jus- 
tify. That the assessor assessed upon his 
share in such undivided profits, realized by 
the said corporations during the year 1862, 
taxes amounting to the sum of $2,192.47; 
and, on his share* in such profits realized 
during the year 1863, taxes amounting to the 
sum of $1,796.20. That the defendant there- 
after sent to the plaintiff notices in a printed 
form, a copy of which is hereto annexed, 
and marked "A;" upon and after the re- 
ceipt of which, to wit, on the 30th of 
March, the plaintiff paid the said taxes to 
the defendant, who on the same day paid 
them over to the United States treasury. 
That on or before June 1, 1870, the plaintiff 
filed a claim, in the manner prescribed by 
law, for the refunding of said taxes, a copy 
of which is hereto annexed, and marked "B," 
which, was rejected by the commissioner of 
internal revenue on the 13th of April, 1871. 
That this action was commenced Aug. 25, 
1871. 

If, upon this statement of facts, the plain- 
tiff ought to recover, judgment is to be en- 
tered for him for the amount to which the 
court shall find that he is entitled, with in- 
terest and costs; otherwise, for the defend- 
ant, 

A. 
February. 

Third District Monthly List Massachu- 
setts. United States Internal Revenue. 
Boston, March 19, 1870, 
Office, 8 Bromfield Street. 
To Nathaniel Francis. 

Div. 8. Sir,— A duty or tax, under the ex- 
cise act of the United States, has been as- 
sessed upon you as follows; and you are 
requested to pay the same at this office, No. 
8 Bromfield street, between the hours of 9 
a. m., and 2 p. m., on or before the last week- 
day of this month; and, unless paid within 
that time, it will become my duty to collect 
the same with a penalty of five per centum 
additional, and interest at one per centum 
per month. 

Dol»s. Cts. 

On Income, 1862, 2,192 47. 

Charles W. Slack, Collector. 

The collector has received renewed in- 
structions (Sept. 2S, 1S69), forbidding remis- 
sion of penalty for delinquency. "The law 
is imperative, and leaves no discretion to 
either commissioner or collector in such 
cases." 



FRANCIS (Case No. 5,042) 



[9 Fed. Cas. page 690] 



(A notice in this form was sent for each 
year, differing from the above only iu the 
year inserted after "income," and the 
amount of the tax claimed.) 

Moorfield Storey, C. W. Storey, and H. W. 
Paine, for plaintiff. 

F. W. Hurd, Asst. U. S. Atty, for defend- 
ant. 

CLIFFORD, Circuit Justice. The court 
direct that judgment he entered for the de- 
fendant, upon the ground that the claim of 
the plaintiff is barred by the act of congress 
on that behalf, as construed by the supreme 
£ourt in the case of Nichols v. U. S. [7 Wall. 
(74 U. S.) 122]; and Collector v. Hubbard, 12 
Wall. [79 U. S.] 14; Brown v. Sauerwein, 10 
Wall. [77 U. S.J 218. 
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Case No. 5,042. 

\ The FRANCIS KING. 

[7 Ben. 11.] l 

District Court, E. D. New York. July, 1873. 

TtTG-BOAT ASI) Tow— Pkofeu Hawseks. 

1. A tug-boat, the K., was towing six canal- 
boats, three abreast, by two hawsers from the 
head tier, on Long Island Sound. The port 
hawser, not being as long as the starboard 
hawser, had been lengthened by a piece of 
stern line. The wind and sea rising, another 
tug-boat, the G., belonging to the same owners, 
took hold ahead of the first. Soon after the 
port hawser parted, which threw the tow out of 
shape, and the canal-boats in the second tier 
pounded together so as to receive serious in- 
jury. The G. took hold of them, and towed 
them for a while till the two tiers separated, 
when the G. took the head tier alone and the 
K. the hind tier, two boats in which soon after 
sank. The owner of one of the canal-boats 
filed a libel against the tug-boat to recover for 
the loss of the boat: Held, that the port haw- 
ser was insufficient for the service required of 
it. 

j 2. The sinking of the boat was due to the 
parting of that hawser, and the tug-boat was 
liable for the damages. 

This was a libel filed by Cary Rigney, the 
owner of the canal-boat Crosby, to recover 
for the sinking of the boat while in tow of 
the Francis King. The canal-boat was taken 
in tow by the King, to be towed to New 
Haven. Eight other boats were in the tow, 

1 [Reported by Robert D. Benedict, Esq., and 
Lincoln Benedict, Esq., and here reprinted by 
permission.] 



ranged in three tiers, three abreast, and 
towed by two hawsers to the outside boats 
in the head tier. At Bridgeport the three 
boats in the stern tier were left, and the tug 
proceeded with the other six. The wind and 
sea rose before the tow reached New Haven, 
and the tug Gamecock, belonging to the same 
owners as the King, was signalled and took 
a hawser ahead of the King to help with the 
tow. Afte? towing in this way the port haw- 
ser from the King to the head tier parted. It 
had been lengthened out by the use of a piece* 
of stern line, of smaller size than the towing 
hawser, and it w T as this smaller line that 
parted. On the parting of this line the tow 
was thrown out of shape, and the boats 
pounded against each other, the libelant's 
boat and another boat receiving severe inju- 
ries, from which they began to leak. The 
Gamecock cast off her line, and coming back 
put out a separate hawser to the head tier of 
boats, and towed in this way for a time till 
the two tiers separated, when she took the 
head tier alone, and the King, coming back, 
got hold of two of the boats in the hind tier, 
one of them having broken loose from the 
other two, and towed them till the libelant's 
boat sank. There was evidence tending to 
show that, when the libellant was taken off 
from his boat, as he was by a small boat be- 
fore the King took hold of her the last time, 
he left the cabin windows unfastened, and 
that the sinking of the boat was due to the 
waves coming in at the windows. 

F. A. Wilcox, for libellant 
W. R. Beebe, for claimant 

BENEDICT, District Judge. I have exam- 
ined the mass of testimony with which this 
case has been loaded, and from out of its con- 
tradictions and bold statements think that 
the following conclusions of fact can be 
properly drawn. And first I conceive that 
the evidence fails to prove that the sinking 
of the libellant's boat was caused by his own 
carelessness, in leaving his cabin window's 
open, so that the waves coming in through 
the windows caused her to sink. I have not 
overlooked the positive evidence of claimant's 
witness Marsh upon this point; but neither 
the matter nor the manner of his testimony 
are, to my mind, convincing. On the con- 
trary, I conclude that the immediate cause of 
the boat's sinking was injuries sustained by 
her from pounding against the other boats in 
the tow, when the tow was thrown out of 
shape, and all placed in peril in the trough 
of the sea, by reason of the breaking of the 
port hawser. The sea was heavy and the 
motion of the boats in the trough of the sea 
abundant to account for the sinking of the 
two boats which were lost, of which the libe- 
lant's boat was one. I cannot doubt, upon 
the evidence, that, if the hawser had not 
parted, all the boats w T ould have reached New 
Haven in safety, and that the parting of the 
hawser was the cause of the disaster. This 
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breaking of her hawser casts upon the tug- 
the responsibility of the loss which resulted 
therefrom. The transportation of tows of 
loaded canal-boats in the waters of the Long 
Island Sound involves much danger and cor- 
responding responsibility. Tow-boats engaged 
in that business must be competent in power ; 
and equipped with hawsers of sufficient ; 
strength to hold their tows in any weather 
ordinarily to be anticipated in that naviga- ; 
tion. The canal-boats are frail, and their : 
safety in any sea-way is dependent upon the 
union of many boats in one compact mass, 
which, when kept moving together, properly 
lashed, experience has show<a to be able to 
withstand all weather necessarily experi- 
enced in navigating the Sound. This union, 
which is the source of their strength, is 
maintained by the power of the tug applied ' 
Tby means of the hawsers, and, in any case of 
disasters arising from a failure of the haw- 
ser, it is incumbent upon the tug to show 
.plainly that its failure arose from no defect 
in quality or size. In this case the hawser 
which parted was an old hawser of short 
length, which was eked out by bending on to 
it part of "a 4-inch stern line. In order to 
hasten the tow when near New Haven, to the 
.power of the Francis King was added the 
j?ower of the Gamecock. To that strain the 
smaller line proved unequal, and it parted, 
whereby the tow was at once thrown out of 
-shape in a chopping sea. This parting of the 
rport hawser was the real cause of the loss of 
the libellant's boat, and for its failure the 
Francis King is responsible. 

It has been strongly argued that the tow 
•remained in shape and intact, until after the 
King had cast oh! the tow and the Gamecock 
had taken hold, and that the subsequent sink- 
ing of the Crosby cannot, therefore, be 
charged upon the Francis King. In point of 
fact, when the Crosby sank, she was in tow 
of the Francis King, for the King again took 
.hold of her after she had broken away from 
the tow. But the truth of the case is that 
injury sustained by the boat, while the boats 
-were disarranged and pounding in the trough 
of the sea, was the cause of her sinking, and 
that arose from the breaking of the Francis 
King's hawser. After an examination of all 
the evidence, and in spite of the inaccuracy 
•of some of the libellant's statements of fact, 
and of the extraordinary circumstances un- 
•der which the evidence of the witness Pierce 
was given in his favor, I am forced to the 
•conclusion that- it was not through any fault 
^f the libellant, nor by reason of any unfore- 
seen and inevitable peril of the seas, that his 
boat was sunk, but because the tug-boat 
•undertook to conduct the tow with a hawser 
Insufficient for the purpose to which it was 
.applied. 

The decree must, therefore, be for the li- 
Jbellant, with a reference to compute the 
amount of his loss. 

[NOTE. For further proceedings, see The 
JFrancis King, Case No. 5,043.] 



Case 'No. 5,043. 

The FRANCIS KING. 

[7 Ben. 380.] 1 

District Court, E. D. New York. July, 1874. 

Tugboat an t d Tow— Damages— Carrier — Master 
— Injury to Cargo. 

1. The master of a vessel may recover dam- 
ages for injuries inflicted upon cargo on board 
of his vessel as a common carrier. 

2. A tug was held liable for the sinking of 
a eanal-boat loaded with coal, which she was 
towing. On a reference to ascertain the dam- 
ages, it appeared that part of the cargo was 
raised. There was evidence that the consign- 
ees of the cargo had released the owners, of 
the" tug, but not the libellant, who was master 
of the canal-boat, from any claim for damages 
arising out of the sinking of the cargo. Held, 
that the libellant must have a decree for the 
cost of raising the cargo, as well as his other 
damages, but that the respondents might have 
that item stricken from the decree on filing 
satisfactory proof that the libellant also had 
been released from such claim. 

This was a libel by the master and owner 
of a canal-boat to recover damages for the 
sinking his boat while in tow of the Francis 
King. The court held the tug responsible, 
and ordered a reference to ascertain the dam- 
ages. [See Case No. 5,042.] The proofs were 
completed before the commissioner, but before 
he made his report he died. Thereupon, the 
court ordered the question of damages to be 
heard before the court on the evidence taken 
before the commissioner. It appeared on the 
evidence that the boat was a total loss; that 
part of the cargo was raised for certain sal- 
vage, and that the consignees of the cargo 
had released the tugboat and her owners 
from all claim for damages by the injury to 
the cargo. 

Benedict, Taft & Benedict, for libellant 
Piatt, Gerard & Buckley, for respondents. 

BENEDICT, District Judge. The proofs 
show the amount of damages caused by the 
accident in the pleadings mentioned to be as 
follows: The value of the boat, as a total 
loss, $2,000; the value of personal effects lost, 
$200; the amount of freight, $205, and the 
costs of raising the cargo, $640. As to this 
latter item, although no doubt exists as to the 
general rule that the master of a vessel, en- 
trusted with cargo for transportation, may 
recover for damages received by that cargo 
while in his custody, in the present case the 
evidence indicates that the consignees of the 
cargo may have relinquished all claims for 
such damages. 

As to this item, therefore, I shall permit 
the claimants to insert a provision in the 
decree that the item shall be stricken from 
the decree when they file satisfactory proof 
that the libellant is released from liability 
by reason of injury to said cargo. Let a de- 
cree be entered in accordance with this opin- 
ion. 

i [Reported by Robert D. Benedict, Esq., and 
Lincoln Benedict, Esq., and here reprinted by 
permission.] 
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FRANCIS KING, The. See Case No. 17,333. 

FRANCIS PALMER, The (HARBECK v.). 
See Case No. 6,04oa. 

FRANCIS SKIDDY, The (HOYEY v.). See 
Case No. 6,741. 



Case Wo. 5,044. 

The FRANCIS WRIGHT. 

[7 Ben. S3.] i 

District Court, S. D. New York. Jan., 1874.2 

Cuaktek — Agent— Unscawokthy Boil,ek — Loss 
op Cargo— New Tkial. 
1. The owners of a steamship at New York 
chartered her to D. <fc P. of Philadelphia, "for 
the term of six months, to run between Phila- 
delphia or New York and Galveston, &c, &c." 
The charter party contained the following cove- 
nants on the part of the owners: (1) That 
"the said vessel, in and during the said voyage, 
shall be kept tight, staunch, well-fitted, tackled 
and provided with every requisite for such a 
voyage;" (2) that "the whole of the vessel 
(with the exception of the necessary room for 
the sails, cables) shall be at the sole use and 
disposal of the charterers during the voyage 
aforesaid;*' (3) that the owners "will take and 
receive on board the said vessel, during the 
aforesaid voyage, all such lawful goods and mer- 
chandise as the charterers may think proper to 
ship." The charter also contained the follow- 
ing covenants on the part of the charterers; 
(1) "To man, coal and victual steamer, and pay 
all expenses of every nature (including port 
charges, &c.) connected with the running of 
the steamer, except insurance on vessel and re- 
pairs;" (2) to pay for the charter of the vessei 
#~5 a day, "vessel to be delivered to the own- 
ers at the expiration of this charter, in the 
same order and condition as she is now in, less 
the ordinary wear, and charterers to take and 
deliver the steamer at New York." There 
were also in the charter the following provi- 
sions: "Owners to nominate, and charterers to 
appoint, chief engineer, to be paid by char* 
terers at rate of $125 per month. Charterers 
to appoint captain, subject to the approval of 
the owners." In accordance with this charter, 
a captain and chief engineer were appointed, 
and the vessel was taken to Philadelphia, 
where the charterers fitted her out with a re- 
frigerating apparatus, and put on board of her 
about 260 tons of ice and sent her to Galves- 
ton, to bring a cargo of fresh beef in the re- 
frigerator to Philadelphia. On the voyage out, 
some of the tubes of the boiler gave out, and 
some repairs were put on the boiler at Gal- 
veston. A cargo of fresh beef was taken on 
board, and the vessel started on her return 
voyage on the 31st of October, 1872, at 11 a. m. 
At 7 p. m. of that day. she stopped because 20 
out of the 144 tubes of her boiler were leaking. 
She had to put back to Galveston to obtain a 
proper tool with which to make repairs, and 
she lay there till November 7th, thus losing 
full 7 days of time. She then sailed again, and 
put into Key West for coal, losing 24 hours 
thereby. She left Key West on November 
loth, at 2.30 p. m., and arrived at Philadelphia 
on November 22d, at noon, with 26 tubes of 
her boiler plugged up. At Key West 20 tons 
of ice were purchased and put on board. Be- 
tween Key West and Philadelphia, the beef 
was throw T n overboard, as spoiled. The char- 
terers filed a libel against the steamer, to re- 
cover for the loss of the cargo, charging that 
the beef was spoiled in consequence of the de- 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed. See note at end of case.] 



lay caused by the unseaworthiness of the boil- 
er; Held, that, under the charter, the owner** 
were bound to keep the boiler in proper condi- 
tion, through the captain and chief engineer as 
their agents, and remained in possession of the 
vessel for that purpose, through those officers 
as their agents. 
[See note at end of case.] 

2. The boiler and its tubes were not kept in 
proper condition, and from that cause the voy- 
age was delayed and prolonged. 

3. The burden of proof was upon the charter- 
ers, to establish that the beef was spoiled and 
lost in consequence of this delay. 

4. On the evidence, they had failed to estab- 
lish this, the inference from the evidence being 
that the cargo, if good at Key West, was spoil- 
ed afterwards either from the want of ice, more 
of which could have been purchased at Key 
West, or from the inability of the refrigerating 
apparatus to prevent the spoiling. 

[See note at end of case.] 

5. A new trial is not ordered in an admiralty- 
suit, on the mere ground of oversight in not 
putting in evidence which might have been put 
in. 

In admiralty. 

Benedict, Taft & Benedict, for libellants. 
C. Donohue and T. B. Stillman, for claim- 
ants. 

BLATCHFORD, District Judge. On the 
13th of September, 1872, the libellants, Dun- 
can & Poey, entered into a written charter 
party with Woodhouse & Rudd, owners of 
the steamer Francis Wright, then at New 
York, whereby Woodhouse & Rudd charter 
the steamer to the libellants "for *the term 
of six months, to run between Philadelphia 
or New York and Galveston, or any inter- 
mediate safe port in the United States, or 
any foreign port not prohibited by the insur- 
ance," with the agreement that the libel- 
lants are to have the privilege of cancelling 
the charter at the expiration of three months, 
on giving Woodhouse & Rudd fifteen days' 
notice and the payment of $1,500 bonus.. 
The instrument then sets forth the follow- 
ing agreements by Woodhouse & Rudd: (1) 
That "the said vessel, in and during the said 
voyage, shall be kept tight, staunch, well- 
fitted, tackled, and provided with every 
requisite for such a voyage;" (2) that "the 
whole of the said vessel (with the exception 
of the necessary room for the sails, cables) 
shall be at the sole use and disposal of" the- 
libellants "during the voyage aforesaid;" (3) 
that Woodhouse & Rudd will "take and re- 
ceive on board the said vessel, during the- 
aforesaid voyage, all such lawful goods and 
merchandise as" the libellants "may think 
proper to ship." The instrument then sets 
forth the following agreements by the libel- 
lants: (1) "To man, coal, and victual steam- 
er, and pay all expenses of every nature (in- 
cluding port charges, etc.) connected with, 
running of the steamer, except insurance on 
vessel and repairs;" (2) to pay to Wood- 
house & Rudd, for the charter of the vessel, 
"eighty-five dollars per day. United States 
currency, due daily, but payable at the ex- 
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piration of each and every month, in New 
York—vessel to be returned to the owners, 
at the expiration of this charter, in the same 
order and condition as she is now in, less 
the ordinary wear, and charterers to take 
and deliver the steamer at New York." 
Then follow these provisions: "Owners to 
nominate, and charterers to appoint, chief 
engineer, to be paid by charterers at rate of 
one hundred and twenty-five dollars per 
month. Charterers to appoint captain, sub- 
ject to the approval of the owners. It is 
also agreed that this charter shall commence 
at New York on the 18th of September, 1872. 
If, from any derangement of machinery, 
steamer is delayed, the time lost is not to be 
paid for by charterers, and in case of such 
derangement (if any)* owners to have priv- 
ilege of cancelling charter. In case, of any 
wreckage, towage or salvage accruing to the 
vessel whilst under this charter, one-half of 
said earning to be paid to the owners of the 
steamer." 

In accordance with the terms of the char- 
ter party, John A. Sherman was appointed 
ehief engineer of the vessel, and Henry Deni- 
son was appointed her captain. She was 
taken to Philadelphia, and there the libel- 
ants fitted her with a refrigerating appa- 
ratus, to bring a cargo of fresh beef from 
Galveston, Texas, to Philadelphia. They 
put on board of her -at Philadelphia a gen- 
eral cargo of merchandise, and proper fuel, 
and about 2G0 tons of ice, the latter to be 
used in connection with the refrigerating ap- 
paratus, to preserve the fresh beef on the 
homeward voyage. She left Philadelphia 
for Galveston on the 3d of October, 1872, 
and arrived at Galveston on the 17th of the 
same month. 

The libel alleges, that, during the voyage 
from Philadelphia- to Galveston, the vessel 
gave evidence of unseaworthiness, by having 
n number of her boiler tubes blown out, and 
liy great and unusual leaking in her boiler 
tubes, which rendered it diflicult to make 
steam on the vessel, by reason, of the water 
from the blown out and leaking tubes escap- 
ing into the furnaces, and affecting and di- 
minishing the fires therein, by reason where- 
of the steamer was unable to attain her usu- 
al and proper speed, and was 14 days in mak- 
ing the passage from Philadelphia to Gal- 
veston, instead of ten days, which is the full, 
usual and ordinary time for a steamer of that 
capacity to make such voyage; that, when 
the vessel arrived at Galveston, Woodhouse 
& Rudd, through their agent and representa- 
tive, the chief engineer of the vessel, were re- 
quested to make the proper and necessary re- 
pairs to the boiler and its tubes, in order that 
there might be no further delays after the 
cargo of fresh beef was laden on board, and 
that the vessel might make the return pas- 
sage in 10 'days; that the chief engineer 
promised that all necessary and proper re- 
pairs to the boiler and its tubes should be 
made, but they were not made, by reason 
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whereof the steamer, having on board about 
seventy tons of fresh beef, was, on the 31st 
of October, 1872, being then four hours at sea 
out of Galveston, on her voyage to Philadel- 
delphia, compelled to put back to Galveston 
for repairs, by reason of the tubes of the boil* 
er again blowing out and leaking badly, and 
was detained at Galveston seven days there- 
after in repairing some of the tubes; that 
the steamer again left Galveston, for Phila- 
delphia, on the 7th of November, 1S72, and 
was 15 days making the voyage, owing to the 
unseaworthy condition of the steamer, some 
of the tubes blowing out and others of them 
leaking so badly that the boiler could with 
difilculty make steam, and thereby the speed 
of the vessel was greatly reduced below what 
her ordinary speed would have been if her 
boiler tubes had been kept in a proper and 
seaworthy condition; that, by reason of the 
detention of the steamer at Galveston, while 
making repairs, and by reason of the deten- 
tion of the steamer in making her passage 
from Galveston to Philadelphia, owing to the 
unseaworthy condition of the boiler tubes, 
and by reason of the hot water which escap- 
ed from the defective boiler tubes, and Was 
negligently allowed to run into the bilge of 
the steamer and melt the ice in the refrigera- 
tor, where the fresh beef was stowed, the 
beef became damaged, spoiled and entirely 
lost to the libellants; that Woodhouse & Rudd 
did not perform their covenant, that the ves- 
sel, in and during said voyage, should be 
kept by them tight, staunch, well-fitted, tack- 
led and provided with every requisite for such 
a voyage; that the value of the fresh beef 
at Philadelphia was §23,000; that, by rea- 
son of the failure of Woodhouse & Rudd and 
the vessel to comply with said covenant, the 
fresh beef has been wholly lost to the libel- 
lants; and that, at the time of the making of 
the charter party, Woodhouse & Rudd knew 
that the steamer was chartered by the libel- 
lants for the purpose of carrying fresh beef 
from Galveston to Philadelphia, and also 
knew that the steamer was in an unseawor- 
thy condition as regards her boiler and its 
tubes. The libel claims $30,000 damages 
against the vessel and her owners. 

The answer of Woodhouse & Rudd, as 
claimants, sets up that the libellants had the 
entire charge and possession of the vessel, 
and denies that the chief engineer was the 
agent or representative of the claimants, and 
avers that the repairs which the claimants 
were bound to make were made, and that the 
steamer was, so far as the claimants were 
bound to do so, kept as called for by the 
charter party, and denies all the allegations 
of the libel on which the libellants claim a 
recovery. 

It may not be diflicult to hold, that, un- 
der the charter party, the claimants were 
bound to keep the boiler and its tubes in prop- 
er condition during the voyage, through the 
master and the chief engineer, as their 
agents; that the claimants remained in pos- 
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session of the vessel for such purpose, 
through those officers, as their agents for 
such purpose; that the boiler- and its tubes 
were not kept in proper condition; and that, 
from that cause, the voyage was delayed and 
prolonged. 

By the charter party, the claimants agree 
to keep the vessel, while on a voyage named 
in the charter party, well-fitted and provided 
with every requisite for such a voyage; and 
it is agreed that the libellants shall not pay 
any expenses of repairs. To enable the 
claimants to discharge such duty, it is pro- 
vided that they shall have the nomination of 
the person who is to be chief engineer, and 
that no appointment of a captain shall be 
made otherwise than subject to their approv- 
al. The chief engineer was nominated by 
them, and the captain was appointed with 
their approval. The claimants assumed ab- 
solutely the obligation referred to. They ei- 
ther deprived themselves voluntarily of all 
means of fulfilling it, by not having any 
agent on board to attend to its fulfillment, 
or the officers referred to must be regarded 
as being in the interest of the claimants, 
through their mode of appointment, for the 
purpose of seeing to the fulfillment of such 
obligations. 

The claimants contend that the libellants 
were in the exclusive possession of the ves- 
sel. But the provisions that the vessel shall 
be at the sole use and disposal of the libel- 
lants, and that the libellants shall man, coal, 
and victual her, and pay her running ex- 
penses (except insurance and repairs), and 
return her at the expiration of the charter 
in proper condition, less ordinary wear, and 
take and deliver her at New- York, and pay 
one-half of her salvage earnings to the 
claimants, are not at all inconsistent with 
a fulfillment by the claimants of the agreed 
duty of keeping the vessel well fitted and 
provided with every requisite for the voy- 
age, or with such possession by the claim- 
ants, through the captain and chief engi- 
neer, appointed in the manner prescribed, 
as would enable the claimants, through those 
officers to represent them in that regard, to 
see that the agreement was performed. 

That the boiler and its tubes were not 
kept in proper condition during the voyage 
is established by the evidence. The boiler 
was not seaworthy. Whatever its apparent 
condition was when the vessel left Galves- 
ton the first time, with her cargo of beef 
on board, subsequent events and the result 
show that the boiler was unseaworthy. 
There was no cause to produce the blowing 
out and leaking of the tubes, but the inher- 
ent defects of the boiler. Having left Gal- 
veston on the 31st of October, at eleven 
o'clock a. m., the vessel was stopped at seven 
p. m., because 26 out of the 144 tubes in her 
boiler were leaking. She lay until ten a, m. 
on the 1st of November, making repairs, and 
then returned to Galveston, and remained 
there making further repairs till seven a. m. | 



on the 7th of November, thus losing tu\\ 
seven days of time. The return to Galves- 
ton was necessary in order to obtain a prop- 
er tool with which to make the repairs. On 
the voyage from Philadelphia to Galveston 
the vessel was stopped at sea, on the 8th of 
October, for five and a half hours, to make 
repairs on the boiler and engine, and on 
the 12th for two and a half hours, to pli>g 
leaking tubes, and on the 17th for two hours, 
for repairs to the boiler. This indicated a 
condition of things which required that the 
boiler should be thoroughly repaired before 
starting on the return voyage. But the re- 
pairs made were not thorough, as shown by 
the result. The return to Galveston was 
the result of the co-operating judgment of 
the captain and the chief engineer, that such 
return was necessary. On the return voy- 
age the vessel put into Key West, arriving 
there at three p. m. on the 14th of November. 
During the passage to Key West the boiler 
leaked, though there was no stoppage. The 
vessel left Key West on the 15th, at 2.30 p. 
m. On the 16th and 17th the boiler leaked. 
On the 18th the vessel stopped for seven and 
three-quarter hours, and stopped up three 
tubes, and on the 21st she stopped for four 
and a half hours, and stopped up one tube 
and repaired three others. She arrived at 
Delaware City, three and a half hours be- 
low Philadelphia, at noon on November 22d^ 
with twenty-six of her tubes plugged up. 

The quarters of beef were on slatted racks 
in a refrigerating room in the hold of the 
vessel. In such room was a box, standing 
on the floor, about four feet square and eight 
or nine feet high. This box was replenished 
with ice from time to time. By machinery 
outside of the room, the air of the room was 
driven through the box, and into contact 
with the ice, and out again into the room, 
constantly circulating. There was no open- 
ing into the room except by a hole in the- 
top, and there was an opening into the 
box from the outside of the room, to replen- 
ish the box with ice, from the general depos- 
itory of ice elsewhere. 

The diflScult question in the case* is, as to 
whether it is satisfactorily shown that the 
beef was spoiled and lost through the causes 
set forth in the libel. The burden of proof 
is on the libellants, to show this. The aver- 
ment of the libel is, that, by reason of the 
detention of the steamer at Galveston, while 
making repairs, and by reason of the deten- 
tion of the steamer in making her passage 
from Galveston to Philadelphia, owing to 
the unseaworthy condition of the boiler 
tubes, and by reason of the hot water which 
escaped from the defective boiler tubes and 
was negligently allowed to run into the bilge 
of the steamer and melt the ice in the re- 
frigerator where the fresh beef was stowed, 
the beef became damaged, spoiled and en- 
tirely lost to the libellants. It is not enough 
to show the unseaworthy condition of the 
boiler tubes, and that the vessel was de- 
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tained at Galveston to repair them, and 'was 
detained on her passage by reason of them 
and to repair them, and that hot water es- 
caped and ran into the bilge, and some ice 
was melted from such cauae. It must be 
shown that, but for such things, the beef 
would have been and was unspoiled, and 
merchantable as fresh beef. 

Zane, the person who came in the vessel, 
from Galveston, in charge of the beef, tes- 
tifies, that, when the vessel left Galveston 
the first time, the temperature of the room 
was 39° Fahrenheit; that, while they were- 
stopped at sea, outside of Galveston, it rose 
to 4G°; that, when they returned to Gal- 
veston, it was 44°; that the day before they 
arrived at Key West it was about 50° ; that 
they had about 100 tons of ice when they left 
Galveston the first time, and about 95 tons 
when they left there the second time; that 
they had about fifteen tons left when they 
reached Key West; that they procured twen- 
ty tons more at Key West; that the first 
day out from Key West (November 16th), 
the temperature of the refrigerating room 
was about as usual, say 40°; that the next 
day it became G0°, and "afterwards increased 
to 68°, when they were about at Gape Hat- 
teras; that then the beef spoiled, and part of 
it was thrown overboard; and that, at that 
time, the ice was not quite all used up. 

The libellants contend that the beef re- 
mained unspoiled until after the vessel had 
left Key West for Philadelphia, and that 
the cargo would have been landed in good 
merchantable order at Philadelphia before 
the time it, in fact, spoiled, but for the de- 
tentions specified in the libel, because, but 
for such detentions, it would have been at 
Philadelphia, unspoiled, at a time when it 
was at sea, unspoiled. 

No complaint is made as to any loss of 
time by putting in at Key West From thft 
time the vessel left Galveston the second 
time (November 7th, at 7 a. m.), till she sub- 
stantially reached Philadelphia (November 
22d, at 3^ p. m.), was 15 days and S^t hours. 
Leaving Galveston October 31st, at 11 a. m., 
a trip of ^5 days and Sy 2 hours would have 
brought her to Philadelphia November 15th, 
at 7*4 p. m., at which time she was at sea, 
having left Key West 5 hours before. 

Was the beef unspoiled and merchantable 
at the time the vessel left Key West? Cap- 
tain Denison, on his direct examination, testi- 
fies, that he saw the cook cutting some of the 
beef and cooking it, and the men eating it, on 
the Monday after leaving Key West (which 
Monday was November ISth); that it was 
on the cabin table, and eaten by some, after 
leaving Key West; and that it cut as if it 
was good. On his cross-examination, this is 
his evidence: "Q. Did not you, yourself, at 
that time, at Key West, after the attempt 
was made to get the beef, say it was stink- 
ing? A. I do not remember that I did. Q. 
Will you swear you did -not? A. I will not 
Q. Will you swear it was not stinking? A. 



I will hot swear. Q. Was it not, in fact, be- 
ginning to taint? A. That is a hard question 
for me to answer, because I did not know the 
condition of it then. Q. You have been, 
swearing to something about its condition; I 
ask whether it was not beginning to taint? 
A. I had my suspicions about it Q. Were 
not you suspicious that it was beginning to 
taint? A. I was told it was not Q. Did 
you not know that that beef was beginning 
to taint at that time? A. I would not swear 
it was good, nor would I swear it was bad. 
Q. You were one of the persons interested 
in the beef? A. I was very anxious to get 
it here safe. Q. Did yon not state, in Key- 
West, at that time, that it was beginning to 
taint, or was tainted? A. I might have said 
so, but I do not remember. Q. Did you not 
say to Mr. Sherman, your chief engineer, that 
the beef stank, at Key West? A. I may have 
said so, but I do ,not remember that I did; 
I will not swear I did not, because I said a 
great deal about the beef being bad. Q. Did 
you not say, at Key West, that it was 'all 
up'? A. Not that I remember. Q. You will 
not swear you did not? A. I will not swear 
I did not Q. Did you not say, in Key West 
that you were very much worried about buy- 
ing the ice, as you thought it was so much 
money thrown away? A. I said, in Key 
West, that I would not buy the ice, if ihe 
party in charge did not give me a written 
order to buy it Q. Did you not say it was 
so much money thrown away? A. I may 
have said T feared it; ice was so very high 
there,* that I hated to buy it, and I thought 
we had enough, when we left Galveston, to 
see us home." 

Zane, on his direct examination, says, that 
the beef was in good order when they arrived 
at Key West; that he is sure it was good 
the Tuesday morning after leaving Key West 
(which Tuesday was November 19th); that 
he knows it was good then because he ate 
of it and saw others eat of it; that he exam- 
ined it himself; and that he detected indica- 
tions of its spoiling the next day. On cross- 
examination, he says that he gave some of 
the beef to one of the government vessels at 
Key West, and it was good. 

The evidence shows that this was an exper- 
imental voyage, to see whether the refriger- 
ating apparatus and machinery would work, 
successfully. There were 15 tons of ice left, 
on arriving at Key West The consumption 
of ice from Galveston to Key West, in 7 days 
and 8 hours, had been 80 tons. The running 
time of the vessel from Key West to Phila- 
delphia, was 6 days and 12% hours, after 
deducting the stoppages, yet the vessel did 
not have over 35 tons of ice (including the 20 
purchased at Key West), for use during that 
time. The same rate of use as from Galves- 
ton to Key West, would have required over 
71 tons for the voyage from Key West to" 
Philadelphia, instead of 35 tons. If the beef 
was good at Key West these facts would 
tend to show that its subsequent spoiling 
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was due to a want of sufficient ice, or, If there 
was ice enough, to the inability of fte appa- 
ratus to preserve the beef. Notwithstanding 
the delay, the libellants were bound to use 
all accessible means to preserve the beef. If 
ice was needed and could be procured, it 
should have been procured at Key West, and 
such additional expense, and not the loss of 
the beef, have been thrown on the claimants. 
It does not appear that more ice could not 
have been obtained at Key West The impres- 
sion produced by the evidence is that, as the 
ice was giving out, the beef began to spoil, 
and that it spoiled because the ice gave out 
The first day out from Key West, the temper- 
ature of the refrigerating room wasabout40°, 
the usual, and, as I understand from the tes- 
timony, the proper temperature. The fact 
that so small a supply of ice was procured 
at Key West, and that there was such re- 
luctance on the part of the captain to procure 
what he did, looks in the direction, very 
strongly, of a spoiled condition in the beef, 
at Key West, or such a condition as made it 
substantially unmerchantable when it reached 
Key West This is confirmed by the halting 
testimony of the captain. If time, then the 
delay before the vessel reached Key West- 
was not the reason why the beef did not 
reach Philadelphia in merchantable condition, 
because, the delay before reaching Key West 
was only seven days, and the running time 
from Key West to Philadelphia added to the 
time the vessel remained at Key West was 
7 days and 12M hours. If the beef was good 
at Key West, and spoiled afterwards for want 
of ice, the claimants are not shown to be re- 
sponsible for the loss. If there was plenty 
of ice after leaving Key West, and yet the 
beef spoiled, it would indicate inability in 
the apparatus to prevent the spoiling, and for 
this it is not shown that the claimants are 
liable. 

As to any melting of ice by hot water in 
the bilge, any effect therefrom to spoil the 
beef is covered by the views before stated. 
But I am not satisfied, from the evidence, that 
any hot water in the bilge, from the leaking 
tubes, had any effect to raise the tempera- 
ture of the refrigerating room, or to melt any 
ice 

On a full consideration of the whole case, 
I can come to no other conclusion than that 
the libellants have not made out the cause 
of action set forth in the libel, and that it 
must be dismissed, with costs. 

After the rendering of the above decision, 
the libellants applied for a new hearing, on 
further evidence, alleging that they had evi- 
dence to show that the beef was not spoiled 
for lack of ice, or for any deficiency in the 
apparatus, which they could have offered, if 
they had supposed the case was to turn on 
that question. 

BLATCHFORD, District Judge. I have 
announced a decision, in this case, that the 



libel must be dismissed, with costs. No 
decree has been entered. The libellants apply 
for a rehearing of the case on further testi- 
mony. They state that they desire to present 
evidence on a point on which they say the 
decision turned, and that such point was not 
fully inquired into on the trial, and that ma- 
terial evidence was omitted. It is not claimed 
that there is any newly discovered evidence, 
but it is said that evidence which could have 
been given was not given. The* case is pre- 
sented as merely one of oversight, and I do 
-not think that a retrial in such a case, in an 
admiralty suit, ought to be allowed. The 
Vrouw Hermina, 1 0. Rob. Adm.103,170; The 
Fortitudo, 2 Dod. 58, 70. An appeal will give 
a retrial in the circuit court, and on that the 
omitted evidence can be adduced. The claim- 
ants have been subjected to one trial in this 
court, and I think they have a right, on tho 
facts presented, to require that the omitted 
evidence shall be presented, if at all, only 
on an appeal. The application is refused. 

[NOTE. On libellants' appeal to the circuit 
court, the decree of the district court dismissing 
the libel was affirmed. (Case not reported.; 
An appeal was taken from this decision to the 
supreme court, and the decree there aflirined, 
Mr. Chief Justice Waite delivering the opinion. 
It is held that while the claimants knew that 
the charterers intended to use the vessel in 
connection with their contemplated business, 
they did not insist upon any higher degree of 
seaworthiness than that required for any other 
kind of transportation. They did not appi^ 
for a vessel suitable for carrying fresh beef, 
but merely for one suitable for navigation gen- 
erally between designated ports and places. 
All the claimants covenanted for was that she 
was provided with every requisite for safe navi- 
gation, and the libellants took all the risks of 
the undertaking except such as arose from a 
general unseaworthiness of the vessel when she 
was delivered into their possession. Delays 
growing out of derangement in the machinery 
were to be deducted from the charter time, and 
the pay for the use of the vessel corresponding- 
ly reduced, but beyond that the owners were 
not to be bound if the vessel were actuallv sea- 
worthy. The Francis Wright, 105 U. S.*3S1.] 



Case 3STo. 5,045. 

In re FRANCKE et al.. 

[7 Ben. 420, note.] * 

Circuit Court, S. D. New York. 1S75.2 

Bankruptcy— Reakgcmext— Decision op Cik- 
ccit Justice. 

The bankrupts [Charles J. and Charles F. 
Francke] brought this decision before the 
circuit court, for review, by petition of re- 
view. It was argued before Judge WOOD- 
RUFF, by the counsel for the bankrupts, 
there being no opposing party. Judge 
WOODRUFF arrived at the conclusion that 
the decision of the district' court [Case No. 
5,046] was erroneous, but he regarded the 
question as of such interest and importance. 



i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Reversing Case No. 5,040.] 
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Case No. 5,046. 

•In re FRANCKE et al. 

[7 Ben. 420; i 10 N. B. R. 43S; 6 Chi. Leg. 
News. 414; 3 Am. Law Rec. 29S.] 

District Court, S. D. New York. Sept 1, 

1874.2 

Discharge — Effect of Amendment to the 

Bankrupt Acr, Passed June 23, 1S74, 

on Previous Cases. 

On June 28, 1S72, F. & F. were adjudged 

bankrupts, on a petition filed against them. 

1 [Reported by Robert D. Benedict, Esq., and* 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Reversed in Case" No. 5,045.] 



that, without announcing any decision on the 
merits, he ordered a re-argument of the ques- 
tion, with a view to having it heard before 
Mr. Justice HUNT and himself. If, on such 
"bearing, Mr. Justice HUNT had concurred in 
the view of the district court, the decree of 
the circuit court would, under section 650 of 
the Revised Statutes, have been required to be 
in conformity with the opinion of Mr. Justice 
HUNT (as the presiding judge), though not . 
concurred in by Judge WOODRUFF; and, in 
such event, it was supposed that the bankrupts 
would have been enabled, under sections 652 
and 693 of the Revised Statutes, to carry 
the question to the supreme court of the 
United States for decision, and would have 
done so. In the event of a decision by the 
circuit court in favor of the bankrupts, the 
case could have been carried no further as 
there was no opposing party. The petition 
of review was accordingly reargued before 
HUNT, Circuit Justice, and WOODRUFF, 
Circuit Judge. 

HUNT, Circuit Justice, delivered no opin- 
ion, but filed on the 25th of June, 1875, a 
decision in these words: The petition of the 
above named bankrupts, praying for a review 
of the order of the district court of the south- 
ern district of New York, refusing their prayer 
for a certificate of discharge from their debts, 
is granted, and it is ordered that a certificate 
of discharge be issued to said bankrupts in 
accordance with the provisions of the bank- 
rupt act 

WOODRUFF, Circuit Judge, on the 7th of 
July, 1875, filed a decision in these words: 
The question in this ease is of such interest 
and importance, that a re-argument was or- 
dered, in the expectation, that on. a hearing 
before two judges, the proceedings might as- 
sume such a form that it could go to the su- 
preme court for examination and final de- 
cision. But the conclusion of Mr. Justice 
HUNT, that the decision of the district court 
should be reversed, disposes of the matter in 
this court The decree must conform to the 
direction filed by Mr. Justice HUNT. 

A decree directing the granting of a cer- 
tificate of discharge to the bankrupts was 
made by the circuit court and, on the return 
of such order to the district court, that court 
granted such certificate of discharge. 



A warrant was issued, and an assignee was 
appointed. On July 23, 1874, they filed a peti- 
tion for their discharge. Creditors had proved 
their debts, but no one opposed their discharge. 
The assignee had assets of the estate, but it 
did not appear that the assets of the bankrupts 
were equal to fifty per cent of the claims 
proved against the estate, on which the bank- 
rupts were liable as principal debtors, nor was 
the assent of a majority in number and value 
of the creditors produced. The register certi- 
fied that the debtors had conformed to their 
duty under the act. Eeld, that the ninth sec- 
tion of the amendment of the bankruptcy act, 
passed June 22, 1874 [18 Stat 178], did not 
apply to cases of involuntary bankruptcy com* 
menced before its passage, and that, in order 
to obtain a discharge, the bankrupts must com- 
ply with the requirements of the first section of 
the act of July 27, lt68 (15 Stat 227). 

[Disapproved in Re King, Case No. 7,781. 
Approved in Re Perkins. Id. 10,983. Cited 
in Re Sheldon, Id. 12,747; Re Montgomery, 
Id. 9,732; Re Derby. Id. 3,S16: Tinker v. 
Van Dyke, Id. 14,058; Re Gifford, Id. 5,- 

M0SJ 

[In bankruptcy. In the matter of Charles 
J. and Charles F. Francke.] 

Joseph Outman, Jr., for bankrupts. 

BLATCHb'OIUD, District Judge. The 
bankrupts were adjudged such, as copart- 
ners, by this court on the 2Sth of June, 1S72, 
on a petition filed against them. They ap- 
peared and filed a written consent to an 
adjudication. A warrant was issued, and 
the first meeting, of creditors was held on 
the 2d of August, 1S72. On that day thirty 
creditors proved their debts. An assignee 
was elected by the votes of twenty-seven of 
these. On the 19th of September, 1S72, the 
bankrupts filed their sworn schedules of 
debts and assets. On the 23d of July, 1S74, 
and not before they filed ,a petition for dis- 
charge. By the 24th of July, 1S74, forty-four 
creditors had proved their debts. The hear- 
ing on the petition for discharge was fixed 
for the ISth of August, 1874. No creditor 
appeared to oppose a discharge. The as- 
signee has received moneys belonging to 
the estate to the amount of $9,996.22. It is 
not shown that the assets of the bankrupts 
are equal to fifty per centum of the claims 
proved against their estate, upon which 
they are liable as principal debtors; nor is 
it shown that the assent, in writing, of a 
majority in number and value of their cred- 
itors, to whom they have become liable as 
principal debtors, and who have proved their 
claims, was filed at or before the time of 
the hearing of the application for discharge. 
According to the said schedules, all of the 
debts were contracted after the 31st of De- 
cember, 186S. Notwithstanding these facts, 
the register certifies that the bankrupts have 
"conformed to their duty, under the act of 
congress entitled 'An act to establish a uni- 
form system of bankruptcy throughout the 
United States,' approved March 2, 1867 [14 
Stat 517], and the acts amendatory thereof 
and supplemental thereto, and have con- 
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formed to all the requirements of the said 
act, and the acts amendatory thereof and 
supplemental thereto." 

The first section of the act of July 27, 
1SG8 (15 Stat. 227), amends the second clause 
of the thirty-third section of the said act of 
1867, so as to read as follows: "In all pro- 
ceedings in bankruptcy commenced after the 
first day of January, eighteen hundred and 
sixty-nine, no discharge shall be granted to a 
debtor whose assets shall not be equal to 
fifty per centum of the claims proved against 
his estate, upon which he shall be liable as 
the principal debtor, unless the assent, in writ- 
ing, of a majority in number and value of his 
creditors to whom he shall have become lia- 
ble as a principal debtor, and who shall 
have proved their claims, be filed in the cas^ 
at or before the time of the hearing of :Xiq 
application for discharge." By the first sec- 
tion of the act of July 14, 1870 (16 Stat. 2/0). 
it is declared that the provisions of the sec- 
ond clause of the thirty-third section of said 
act of 1867, as amended by the first section of 
the said act of 1868, shall not apply to those 
debts from which a bankrupt seeks a dis- 
charge, which were contracted prior to the 
1st of January, 1869. 

The requirements of the act of 186S ap- 
ply to "all proceedings in bankruptcy'* com- 
menced after the 1st of January, 1869, 
whether the petition be one filed by, or one 
filed against, the debtor. Under those require- 
ments, the right to discharges in this case is 
not shown. But the certificate of the regis- 
ter implies that it is supposed, that, be- 
cause this is a case of compulsory or in- 
voluntary bankruptcy, discharges may and 
must, under the act of June 22, 1874, be 
granted, without a compliance with the re- 
quirements of the act of 1868. 

The ninth section of the act of 1874 pro- 
vides as* follows: "In cases of compulsory 
or involuntary bankruptcy, the provisions of 
said act" (the original bankruptcy act of 
March 2, 1867), "and any amendment there- 
of, or of any supplement thereto, requiring 
the payment of any proportion of the debts 
of the bankrupt or the assent of any por- 
tion of his creditors, as a condition of his 
discharge from his debts, shall not apply; 
but he may, if otherwise entitled thereto, be 
discharged by the court in the same man- 
ner and with the same effect as if he had 
paid such per centum of his debts, or as if 
the required proportion of his creditors had 
assented thereto. And in cases of voluntary 
bankruptcy, no discharge shall be granted 
to a debtor whose assets shall not be equal 
to thirty per centum of the claims proved 
against his estate, upon which he shall be 
liable as principal debtor, without the as- 
sent of at least one-fourth of his creditors in 
number, and one-third in value; an*] the 
provision in section thirty three of said act 
of March second, eighteen hundred and six- 
ty-seven, requiring fifty per centum of such 
assets, is hereby repealed." The provisions 



of the act of 1S68 were in amendment of the 
thirty-third section of the act of 1867. 

What is the effect of the ninth section of 
the act of 1S74? Was it intended to apply 
to cases commenced before the date of its 
passage? It does not repeal anything ex- 
cept the provision "requiring fifty per centum 
of such assets;" and the twenty-first section 
of the act of 1874 repeals only such acts and 
parts of acts as are inconsistent with the 
provisions of the act of 1874. Is it inconsist- 
ent with the provisions of the act of 1874, 
that, in the present case, it should be neces- 
sary to comply with the requirements of the 
act of 186S? Does the repeal of the provi- 
sion "requiring fifty per centum of such as- 
sets," make the act of 1868 inapplicable to 
the present case? 

The ninth section of the act of 1874 must 
be construed in connection with the other 
provisions of the same act The language of 
the ninth section is general. It says, "in 
cases of compulsory or involuntary bank- 
ruptcy," and "in cases of voluntary bank- 
ruptcy." This language is satisfied by ap- 
plying it to cases to be commenced after the 
passage of the act of 1S74. That is the nat- 
ural meaning of such language. It is not 
to be construed as applying to cases com- 
menced before, and pending at the time of, 
the passage of the act of 1874, unless the 
intention to have it so apply is apparent 
from the act The intention to have other 
provisions of the act of 1874 apply to cases 
commenced before its passage is manifested 
and declared by that act and, if such in- 
tention is not declared in regard to the pro- 
visions of section 9, and if those provisions 
can have proper scope wi^iout applying them 
to cases commenced before the passage of 
the act of 1874, and, especially, if, to apply 
those provisions to such cases, would be in- 
consistent with the intent manifested by all 
the provisions of the act of 1874, considered 
together, then the inference is proper, that 
it was not intended that those provisions 
should apply to cases commenced before the 
passage of the act of 1874. The twelfth sec- 
tion of the act of 1874, in amendment of the 
thirty-ninth section of the act of 1S67, in re- 
gard to cases of compulsory or involuntary' 
bankruptcy, declares that the provisions of 
such twelfth section shall apply to cases 
commenced after the 1st of December, 1873, 
and prior to the passage of the act of 1874, 
as well as to those commenced after its 
passage. So, too, the seventeenth section of- 
the act of 1S74, which prescribes proceedings 
for a composition with creditors, prescribed 
them for "all cases of bankruptcy now pend- 
ing or to be hereafter pending." 

Under the act of 1S74, in cases of compul- 
sory or involuntary bankruptcy commenced 
after its passage, one-fourth in number and 1 
one third in value of the creditors of a debtor 
must join in a petition against him, or he 
cannot be adjudged a bankrupt The idea of 
the act then, seems to be, that if such num- 
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ber and value of creditors bring the debtor 
into court, in cases commenced after its 
passage, be shall not be required, in order to 
obtain a discharge, to obtain any further as- 
sent of any creditor to his discharge or to 
pay any specified proportion of his debts; 
for, it provides, in section 9, for dispensing, 
in such case, with the payment of any per 
centum of debts, and with the assent of any 
proportion of creditors. The bringing of the 
petition is regained, in respect to cases com- 
menced after the passage of the act of 1874, 
as the assent of the one-fourth in number 
and the one-third in value, of the creditors, 
to the discharge. But, a voluntary petitioner 
comes into court of his own volition, and 
without the previous assent of any of his 
creditors. As to such a case, commenced 
after the passage of the act of 1874, the 
ninth section of that act declares that the 
debtor shall not have a discharge unless his 
assets shall be equal to thirty per centum 
of the claims proved against his estate, upon 
which he shall be liable as principal debtor, 
or unless one fourth of his creditors in num- 
ber, and one-third in value, assent to his dis- 
charge. In regard to voluntary cases, the 
assent of creditors seems to be required with 
a view of placing the bankrupt on the same 
footing, as to the action of creditors, with 
the bankrupt in involuntary cases, the thir- 
ty per centum of assets being regarded as 
the equivalent of the assent. The ninth sec- 
tion of the act of 1874 does not contain lan- 
guage simply repealing, as a whole, the pro- 
vision found in the act of 186S. It pre- 
scribes what per centum of assets there must 
be in cases of voluntary bankruptcy, name- 
ly, thirty per centum, and then repeals the 
provision "requiring fifty per centum of such 
assets." Provision being made by it for 
cases of compulsory or involuntary bank- 
ruptcy, and also for cases of voluntary bank- 
ruptcy, without any declaration that cases 
pending at the time of the passage of the act 
are referred to, the repeal of the fifty per 
centum provision may properly be regarded 
as a repeal of it only in pari materia with 
the scope of the rest of the section, with 
which it is joined by a copulative, and as 
repealing it only in reference to cases to be 
commenced after the passage of the act. 
In this view, there is nothing in the provi- 
sions of the act of 1868, as applicable to 
cases pending at the time of the passage of 
the act of 1S74, that is inconsistent with the 
provisions of the ninth section of the latter 
act, because such last-named provisions have 
reference only to cases to be commenced 
after the passage of the act of 1874. 

One consequence of holding that, by virtue 
of the ninth section of the act of 1S74, dis- 
charges can be granted in this case without 
a compliance with the provisions of the Uct 
of 186S, would be that, in some cases of in- 
voluntary bankruptcy commenced before the 
passage of the act of 1S74, bankrupts would 



have obtained discharges only on a compli- 
ance with the act of 1868,' in other* such cases 
bankrupts would have endeavored to comply 
with the act of 186S, but failed to obtain the 
assent of their creditors, and in other such 
cases bankrupts would have made no effort 
to obtain discharges because satisfied they 
could not obtain such assent, and yet now 
all bankrupts put into involuntary bank- 
ruptcy in proceedings commenced before the 
passage of the act of 1874, would obtain dis- 
charges without procuring any assent of" 
any creditor. This would work a practical 
discrimination among involuntary bankrupts 
in cases commenced before the passage of* 
the act of 1874, resulting in injustice to some 
or in injustice to the creditors of some— in- 
justice to bankrupts who had complied with 
the act of 1868, or injustice to the creditors 
of those who had failed to obtain the assent 
required by the act of 1868. A construc- 
tion which would so operate is not to be- 
given unless imperatively indicated. 

In considering the question, the fact has 
not been overlooked that, under the act of 
1874, the requirement that one-fourth in- 
number and one third in value of the cred- 
itors shall join, in order to put a debtor into 
compulsory bankruptcy, applies to all cases 
commenced after the 1st of December, 1S73. 
But such fact is of no moment The debtor- 
so put into bankruptcy in a case commenced 
between the 1st of December, 1873, and the 
22d of June, 1874, must, indeed, although 
put into bankruptcy by one-fourth in number 
and one-third in value of his creditors, still 
comply with the provisions of the act of 186S, 
before he can obtain a discharge. But this 
is only through a failure, in the act of 1S74, 
to relieve him from the operation of the act 
of 1S6S, and imposes upon him no burden to 
which he was not, subject when the act of 
1874 was passed. 

Entertaining these views, I must withhold 
discharges in this case until the provisions 
of the act of 186S are complied with. 

TNOTE. This decision was reversed in the- 
circuit court, and the discharge granted. Case 
No. 5,045.] 



Case UTo. 5,047. 

Ex parte FRANCOIS. 

[3 Woods, 367.] i 

Circuit Court, W. D. Texas. Aug. Term, 
1879. 

Marriage between Caucasian and Negro— Pro- 
hibitory Statute — Constitutionality. 

1. A statute of the state of Texas, passed 
February 12, 1858, and unrepealed, prohibited* 
a white person from marrying a negro, and for 
its violation inflicted a penalty upon the white- 
person, but none on the negro. Reld, that the 
law was still in force. 
__ « 

i [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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2. It was not in violation of the fourteenth 
amendment* to the constitution of the United 
States. 

The relator [Emile Francois], who was al- 
leged to be of the white race, and a citizen 
of Texas, was indicted in the district court 
of Travis county, Texas, for having unlaw- 
fully intermarried with a colored female 
who was of the African race. He was tried, 
convicted and sentenced to the penitentiary 
for live years. 

The act under which the indictment was 
framed was passed February 12, 1858, when 
slavery still existed in Texas, and this act 
constitutes article 386 of Penal Code of Tex- 
as (Pasch. Dig. art 2010), and reads thus: 
"If any white person shall, within this state, 
knowingly marry a negro, or a person of 
mixed blood, descended from negro ancestry, 
* to the third generation inclusive, though one 
ancestor of each generation may have been a 
white person, or having so married in or out 
of this state, shall continue within this state 
to cohabit with such* negro, or such descend- 
ant of a negro, he or she shall be punished 
by confinement in the penitentiary not less 
than two or more than five years." 

Before being sent to the penitentiary, the 
relator made application for a writ of ha- 
beas corpus to the United States district 
judge, on the ground that his conviction was 
in violation of the constitution of the United 
States. On a previous occasion, in Ex parte 
Brown,2 Judge Duval held the act in ques- 
tion to be no longer in force by x*eason of 
the changes wrought by the amendments to 
the constitution of the United States, and 
discharged the relator. After the decision of 
that case, the court of appeals of Texas, in 
Frasher v. State, 3 Tex. App. 263, held the 
act under consideration to be -still in force. 
The legislature of Texas, at its session in 
April, 1S79, changed the above act so -as to 
punish both parties for the commission of 
the offense named in it, and the law on that 
subject now reads as follows: "If any white 
person and negro shall knowingly intermar- 
ry with each other within this state, or hav- 
ing so intermarried in or out of the state, 
shall continue to live together as man and 
wife within this state, they shall be punish- 
ed by confinement in the penitentiary for a 
term not less than two nor more than five 
years." But the latter act above cited does 
not take effect until September, 1879. 

C. J. Garland, for relator. 
■ D. G. Wooten, for the State. 



DUVAL, District Judge. An application 
similar to the present one was made to me 
some two years ago, in behalf of one Lou 
Brown, a white woman who had married a 
negro man. In her case the % writ was grant- 
ed and the petitioner was discharged.. On 



2 [See note at end of ease.] 



that occasion no argument was had. The 
case was submitted to the court upon the 
facts as they appeared from the petition and 
the return of the oflicer, and with what 
seemed to be a tacit understanding of coun- 
sel on each side, that the prisoner ought to 
be discharged. Such at least is my recollec- 
tion of the case. My impression then was 
that the act of the Texas legislature of Feb- 
ruary 12, 1858, which made it a penitentiary 
offense for a white person to marry a negro, 
was obsolete and inoperative, as having 
been passed when the negro was a slave, 
and not regarded in law as a "citizen of the 
United States." And if not obsolete, that it 
was in contravention of the fourteenth 
amendment of the federal constitution, and 
of the civil rights bill, because.it inflicted a 
penalty upon the white person alone. At a 
subsequent period, the precise question came 
before the Texas court of appeals, in the 
case of Frasher v. State, 3 Tex. App. 263. 
That court held that the statute in question 
was still in force, and was not invalidated 
by the adoption of the constitutional amend- 
ments, or by the civil rights bill. The rea- 
soning of the court in this case, and a more 
thorough consideration of the case, induce 
me to doubt the correctness of my first im- 
pressions when acting in the case of Ex 
parte Brown. 1 * 

The subject of marriage is one exclusively 
under the control of each state. Each one 
may pass such laws as it deems proper reg- 
ulating the institution. m One may forbid 
marriage for some causes, which would be 
no impediment in another, and may pre- 
scribe different penalties for a violation of 
the same prohibition. If a state thought 
proper to do so, I am not satisfied that she 
would be prohibited by any express provi- 
sion of the federal constitution, or of the civ- 
il rights bill, from passing a law forbidding 
a marriage, among white persons, between 
an uncle and his niece, or between a Chris- 
tion and a Jew, and imposing a penalty for 
its violation upon the man alone. If it could 
do this, then it could certainly forbid the 
marriage between a white person and a ne- 
gro, and affix a penalty for the act upon the 
former alone. If the Texas statute punished 
tlie negro in such case and not the white 
person, then it would be clearly opposed to 
the civil rights bill, which expressly provides 
that the negro shall only be subject to the 
like pains and penalties as the white race. 
But is the converse of this proposition to be 
held as true in all cases? Upon mature con- 
sideration, I doubt whether it is so. 

That the law in question is unwise and un- 
just—that it is repugnant to the spirit of the 
constitution, and of the civil rights bill, both 
of which contemplate the equality of all per- 
sons before the law, and the equal protection 
of the law to all— I have no doubt. At the 
same time, I am not satisfied that it vio- 

3 [See note at end of case.] 
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lates the letter of either. Unless it did so, 
I would not feel justified in declaring it to be 
unconstitutional. 

As respects intermarriage between the 
white and black races, it is very certain 
that such a connection would rarely occur 
but for the influence of the former over the 
latter— an influence resulting from the supe- 
rior education and intelligence of the whites, 
and the subordinate position so long held 
by the colored race. For such unnatural 
marriages, the whites are mainly to blame, 
and this may furnish some excuse, if not a 
justification, for punishing them alone, as a 
means of prevention. The learned counsel 
of petitioner has referred me to a newspaper 
report of a decision lately made by the cir- 
cuit court of the United States in San Fran- 
Cisco, as supporting this application for a 
writ of habeas corpus. It is the case of Ho 
Ah How v. Nunan [Case No. G,54G], sheriff 
of the city and county of San Francisco. 
Without attempting to analyze the facts of 
the case, it seems to me they are so wholly 
different from the present as to render the 
decision of the court therein wholly inappli- 
cable. 

As before stated, I regard the acts of the 
Texas legislature as being unjust in its dis- 
crimination against the white race, and as 
contrary to the spirit of the constitution; 
but inasmuch as it relates to a subject over 
which, the state has complete and exclusive 
control, and because I doubt whether it can 
be properly held to be a violation of the let- 
ter of the constitution, or of any law made 
in pursuance thereof, the application for the 
writ of habeas corpus must be refused. 

NOTE. The opinion of Judge Duval in the 
case of Ex parte Brown, above referred to, 
was as follows: "So far as I have been able 
to discover, there has been no law passed by 
the state of Texas since the abolition of slavery 
prohibiting marriage between, the white and 
black races. The only question, therefore, pre- 
sented before me is, whether this act of 1858 
is now in force and operative? My conclusion 
is, that it is not, for the following reasons, among 
others: Because it was passed in the interest 
and for the protection of slavery before the in- 
stitution had been abolished, and when the 
negro was not a citizen of the United States, 
and because it fixes a penalty upon the white 
persons alone. It is a prohibition based solely 
upon color, and operating on the white race 
alone. To say that this statute is now in force 
would he as it seems to me, to disregard the 
effect of the 14th and 15th amendments of the 
constitution of the United States, and the first 
section of the civil rights bill. I think it in- 
fringes on both. It is unfair and unequal in 
its operation, because it would visit a heavy 
penalty on a white citizen and none whatever 
upon a colored citizen for doing a certain act. 
Marriage between the two races is wholly ab- 
horrent to my sense of fitness and propriety, 
and I presume it would be no violation of the 
constitution and laws of the United States— 
inasmuch as marriage is but a civil contract to 
be regulated by the laws of the several states- 
were the state of Texas now to pass a law for- 
bidding such marriages, under penalties ex- 
tending to both races alike. But until this is 
done, I think the matter must be considered as 
one of taste .merely, and left for its control to 
the potent influence of public opinion." 



(Case No. 5,048) FRANCONET 
Case No. 5,048. 

FRANCONET v. The F.W. BACKUS. 

[Newb. lji 

District Cour.t, D. Michigan. 1852. 

Admiralty Jurisdiction — Sources — Hiring 
Crew ix Domestic Port— Presumption. 

1. The jurisdiction of this court in cases of 
admiralty does not rest upon the statute of 
1845 [5 Stat. 726], but upon the constitution of 
the United States. It is not limited to tide 
waters, but embraces the lakes and navigable 
rivers, through which commerce is carried on 
between different states, or with a foreign na- 
tion. 

2. When a vessel of the United States is duly 
enrolled and licensed, and has been engaged 
for years between Detroit and Buffalo, al- 
though she may have been for a short time at 
a foreign port, still the presumption is that her 
crew were hired in a domestic port. 

[In admiralty. Suit by John Franconet 
against the propeller F.'W. Backus.] 

WILKINS, District Judge. -This is a libel 
for seaman's wages, promoted by the first en- 
gineer of the propeller. The important ex- 
hibits in the libel are as follows: "That at 
the time of the contract for which suit is 
brought, and wherein the alleged services 
were rendered, the said vessel was and con- 
tinued to be enrolled, and licensed and en- 
gaged in the business of navigation and com- 
merce, between the ports or Detroit and Buf- 
falo: that the libelant was employed on said 
boat by the agent thereof, by and for the 
year beginning aud ending at the close of 
navigation in each year: that for years pre- 
vious to the close of navigation of 1S51, the- 
libelant, as engineer of said vessel, rendered 
appropriate services in that capacity: that at 
the close of navigation in the year 1851, he- 
entered upon the fulfillment of another year's 
services upon said vessel, and continued iu 
that capacity until about the 17th day of 
December, and that he was to receive the sum 
of $550 per year." All these exhibits in the 
libel, with the exception of the last, are ful- 
ly admitted and conceded in the answer 
filed by the intervening claimant; and even, 
the last is conceded in a modified form by 
the reduction simply of $50 on the year's, 
salary. The answer stating: "Thatthe libel- 
ant had been employed on said propeller by 
respondent at the close of navigation of 1851, 
as first engineer for a year thereafter, and was- 
to receive for his services in that capacity, 
not the sum of $550, but the sum of $500— and 
that, under said contract, the libelant did en- 
ter upon the performance of the services for 
the year for which he had been employed."" 
These admissions in the answer obviate the 
necessity of any inquiry into the proposition 
raised in v the argument, based upon the sup- 
position that the contract with the libelant 
was entered into at Maiden, in Canada West,, 
and consequently constituted no lien on the 
vessel. The intervening claimant negotiated 



i [Reported by John S. Newberry, Esq.] 
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with the prior owners of the vessel, in March, 
1852, at Maiden, for the controlling interest in 
the same, while the vessel "was moored in that 
foreign port, hut the bargain was perfected at 
Detroit And there is no proof that the ante- 
cedent contractwith the libelantwas original- 
ly made in Canada, and such af act will not he 
inferred in contradiction to the admission of 
the answer, from the circumstance of the 
vessel being temporarily at Maiden, a foreign 
port, it is true, but a port intervening be- 
tween Detroit and Buffalo, and embraced 
within the coasting trade of the lakes as de- 
fined in the act of congress. The jurisdiction 
of this court, in cases of admiralty, does not 
rest upon the statute of 1845, but upon the 
constitution of the United States, and is not 
limited to tide waters, but embraces the lakes 
and navigable rivers, through which com- 
merce is earned on between different states, 
or with a foreign nation. At the time the con- 
stitution was framed, but little was known 
as to the extent and character of the North- 
western lakes, and in conferring admiralty 
and maritime jurisdiction upon the courts of 
the United States, it was technically under- 
stood to embrace only those waters character- 
ized by the ebb and flow of the tide. But in 
The Genesee Chief v. Fitzhugh, 12 How. [53 
U. S.] 443, the supreme court of the United 
States Jiave decided that these lakes are, 
as great inland seas, embraced within the 
spirit of the constitution, and that the mar- 
itime jurisdiction of the federal courts as to 
them does not depend upon the old common 
law technicality. Whether, then, the con- 
tract with the libelant, was made in Canada 
or not, a fact that does not appear, the vessel, 
being licensed under the statute of the United 
. States, and enrolled as sailing from Detroit 
to Buffalo, and for years so engaged, is sub- 
ject to the law governing maritime contracts, 
and the presumption is, that her officers and 
crew were duly engaged in her service in a 
-domestic port 

On the pleadings, then, we hold that the 
libelant is entitled to the year's wages; that 
his salary as engineer commenced in the fall 
of 1S51; that his wages constitute a lien on 
the vessel; and that the intervening claimant 
purchased the vessel, subject to such lien. By 
the testimony, he voluntarily left the vessel, 
being discharged on the 16th of September, 
1S52; he is therefore to receive his wages, 
up to that time; or— which amounts in cal- 
culation to the same thing— a year's wages, 
deducting two months and half, or about 
$100. Th only point, then, presented by the 
pleadings, on which there is a difference of 
opinion between the parties, is, as to the 
amount of salary for which the vessel was • 
made liable to libelant One of the former 
owners of the vessel, Theodore S. Park, swears 
that the contract with the libelant for the 
year 1S51-2, was $550; that it had been $500 
the year before, but the owners had raised it 
$50 for the year 1851-2. In contradiction to 
this, Capt Langly testifies that while he navi- 



gated the vessel, the libelant repeatedly stat- 
ed his wages at $500, and the clerk, Fitz- 
hugh, in making out his bill at the time of his 
discharge, allowed him only $500, and to 
which libelant made no exception at the 
time. This all may be so, and yet it does not 
contradict the testimony of the former owner, 
who may have raised his wages to the 
amount stated, without at the time apprising 
the libelant, and I am more inclined to rely 
on the statement of the old owner as to this 
fact, than the evidence of Capt Langly or 
the clerk. Enter decree, then, as follows: 

Nine months and a half, at the rate 

of $550 per year $435 4iy> 

Credit by payments 236 00 " 



Decree for libelant, balance.,.. $199 41^» 
Case No. 5,049. 

The FRANCONIA. 

[4 Ben. 181.] i 

District Court, S. £>. New York. Mny, 1870. 

Collision* off Point Jui>ith — Steamer and 

Schoonek— Speed in a Fog— Changing 

Course Blindly. 

1. The steamer F., bound from New York to 
Portland, while running at the rate of seven or 
eight knots an hour, in a thick fog, collided 
with and sank the schooner M. C. T., near 
Point Judith. On board of the schooner, a 
fog horn was blown at intervals of half a min- 
ute, and the steam whistle of the F. was heard 
for some half an hour before the collision. Im- 
mediately before the collision, the helm of the 
schooner was ported and the wheel of the 
steamer was put hard a-starboard. Held, that 
the speed of the steamer was too great. 

[Cited in The City of Panama, Case No. 
2,764.] 

2. As the schooner was crossing the course 
of the steamer from starboard to port, the prop- 
er manoeuvre for the steamer would have been 
to port her wheel instead of starboarding it, 
and, as she starboarded blindly, in ignorance of 
the true course and position of the schooner, 
and, as it turned out, erroneously, such changu 
of her course was a fault. 

[Cited in The Alberta, 23 Fed. Ml.] 

In admiralty. 

Scudder & Carter, for libellant 
Beehe, Donohue & Cooke, for claimants. 

BLATCHFORD, District Judge. This libel 
is filed on behalf of the libellant and the other 
owners of the schooner Mary C. Terbell, and 
of her crew, and of the owners of her cargo, 
to recover the sum of $27,000, as the value 
of the schooner and of her cargo and pend- 
ing freight, and of other property on hoard 
of her, lost by the sinking of the schooner 
through a collision between her and the 
screw steamer Franconia, on the* 9th of June, 
1868, between 7 and 8 o'clock, a. m„ during 
a thick fog, at a point about three miles 
south south-east from Point Judith. The 
schooner was on a voyage from Boston to 
New York. The steamer was bound from 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] ' 
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New York to Portland, and had left New 
York at about 4 o'clock p. m. of the day be- 
fore. The steamer struck the port side of 
the schooner, just aft of the fore rigging, 
nearly at right angles, and cut into her sev- 
eral feet, and she very soon sank. 

The libel alleges, that the schooner was 
sailing by the wind, on a north-west course, 
with the wind west by south; that she had, 
for several hours previously, been on her 
port tack, steering in a nortu-westerly direc- 
tion, and not changing her course, until 
-about half a minute before the collision, 
when her master, observing that the steamer 
was bearing directly down upon him, and 
that a collision was imminent, and with 
the view of escaping it, if possible, ordered 
;his helm to be ported, which was done; and 
that the schooner, in consequence, had chan- 
ged her course about one point before the , 
collision. 

The answer avers, that the speed of the 
steamer at the time was only about half her 
usual rate, and was at a rate only sufficient 
to enable her to make her course, and that, 
when the vessels would have cleared, the 
schooner changed her course across the head 
of the steamer. ! 

It is contended, on the part of the steamer, , 
that the wind was about south-west by 
south, and that the schooner was, therefore, 
sailing about west, which would be making 
her course, and that she changed some eight 
points, so that she was heading north at the 
time of the collision; that the steamer, 
.whose proper course was about east, kept 
it, and so struck the schooner at right an-, 
gles; and that, if the schooner had not chan- 
ged her course, the steamer would have pass- 
ed safely to the northward of the schooner. 
As the steamer struck the schooner on her 
port side, at about right angles, if the 
schooner was at the time heading north, the 
steamer must have been heading about east. 
The proper course of the steamer, at the 
place of collision, was about east, and, there- 
fore, if the schooner was in fact heading to 
the north, the steamer could not have ma- 
terially changed her course to port If, 
however, the schooner had been heading to. 
the north-west and changed one point by, 
porting, that is to north-west by north, the' 
steamer, to have hit her at right angles, 
must have been heading about north-east by 
east, a change of about three points from 
east, by starboarding. 

The testimony on the part of the schooner 
is, that her sails were trimmed by the wind 
and that her sheets were hauled fiat aft. 
-This last fact is confirmed by the pilot of the 
steamer. The testimony of those on the 
deck of a sailing vessel, and in charge of her 
sails and her helm, as to the shape of her 
sails, and the course of the wind, is much 
more reliable than the testimony of those 
on board of a steamer coming from a direc- 
tion which makes the wind at least three 
points abaft the beam of the steamer. On 



the " whole evidence, I can have no doubt 
that the -course of the schooner, before she 
ported, was north-west, and that she was on 
her port tack, sailing within about five points 
of the wind, under a three or four knot 
breeze. 

The master of the schooner was on deck, 
and there was a man at the wheel. The* 
steam whistle of the steamer was heard on 
board of the schooner for some half an hour 
before the collision. The sound came from 
off the weather bow of the schooner. -The 
master of the schooner kept blowing a fog 
horn constantly, at intervals of half a minute, 
nothing being visible. Suddenly, he saw -the 
bows of the steamer about five points off his 
weather bow, that is, in a direction about 
west by south. He immediately blew his 
horn again, and went into the cabin and 
brought out a musket and fired it off. He 
then directed the man at the helm to port 
it, which was done. He called the rest of 
his crew from below. They came up hur- 
riedly and lowered the schooner's boat, from 
the davits at her stern, and it had scarcely 
reached the water before the steamer struck 
the schooner. The lower part of the steamer 
near the water was visible first to the master 
of the schooner, the fog being thicker above. 
He says, that, before he ordered his helm 
to be ported, he saw the steamer, and no- 
ticed that she was swinging towards his 
bows, that is, towards the north. That is 
the way she would have swung, if she had 
been running, at the time, on a starboard 
helm. The testimony of the pilot of the 
steamer is, that the steamer was running at 
a speed of between seven and eight knots 
an hour; that the first notice he had of the 
proximity of the schooner, was hearing some- 
thing like a man halloing; that right im- 
mediately, about two seconds after, he heard 
something just like a board slap in a sail, 
which was probably the report of the mus- 
ket; that the lookout sang out to him, that 
there was a noise on the starboard bow, 
something like a whistle, fog horn; that he 
and a man who was in the pilot house with 
him immediately hove the wheel of the 
steamer hard a-starboard; that the steam- 
er's engine was imme'diately stopped and 
reversed; and that they then saw the schoon- 
er coming out of the fog, across the bow of 
the steamer, and went into her and sank 
her. He also says, that, when he first saw 
the schooner, she was about a point on the 
starboard bow of the steamer. The pilot of 
the steamer, and the man who was with him 
in the pilot house, do not say anything, in 
their testimony, as to the effect in fact pro- 
duced on the course of the steamer by put- 
ting her wheel hard a-starboard. -The latter 
says, that he and the pilot put it hard 
a-starboard before the collision. For the 
steamer, from being on a course east, to 
have hit, at right angles, the schooner on a 
course north-west by north, would have* re- 
quired a change in the course of the steamer, 
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by starboarding, of not over three points. 
That the steamer did starboard is admitted. 
That she swung to port, by starboarding, I 
have no doubt. She starboarded because the 
noise was reported to be on her starboard 
bow. In fact, the schooner was crossing the 
bow of the steamer, from the steamer's star- 
board side, to the steamer's port side. There- 
fore, porting, and not starboarding, was the 
proper manoeuvre for the steamer, and, if 
she could have seen the schooner, she would 
have ported. She starboarded blindly, in ig- 
norance of the true course and position of 
the schooner, and erroneously, as it turned 
out, and it was a fault in her to do so. On 
the evidence, if she had not starboarded at 
all, but had merely stopped and reversed her 
engine, the chance is that she would have 
cleared the schooner, by passing under her 
stern, or would have struck her a glancing 
blow, and, probably, with less damage. 

But there was another and more grievous 
fault on the part of the steamer. She was 
running at too great speed. The evidence of 
her pilot is, that he had been hearing fog 
horns all along in the morning; that, about 
two minutes before the collision, a fog horn 
on his starboard bow had passed him; that 
he heard another fog horn on his starboard 
bow, about a minute before the collision; 
and that, within ten minutes before the col- 
lision, he had heard a fog horn on his port 
bow. He was at the spot where all the coast- 
ing vessels coming from the eastward, 
through the Vineyard Sound, enter Long Is- 
land Sound, off Point Judith. Yet he plunged 
on, at a speed so great, that, as this schooner, 
after having given all proper warnings of her 
position, loomed up through the fog, he could 
not stop or sufficiently diminish the headway 
of his steamer, to enable him, by the re- 
tardation of her onward movement or the 
divergence of her course, to avoid crushing 
against her and sending her to the bottom. 

The collision was due to the two faults, on 
the part of the steamer, which have been 
pointed out, and there must be a decree for 
the libellant, with costs, with a reference to 
ascertain the damages. 



Case Mo. 5,050. 

In re FRANK. 

[5 Ben. 164; i 5 N. B. R. 194.] 

District Court, N. D. New York. May, 1871. 

Postponing Piioof op Debts — Voting for As- 
signee— TiiANSFEH of Debts— Power 
of Attorney. 

1. Although the proof of a debt in due form 
has been regularly filed with the register, and 
hy him entered as satisfactory, yet if fraud in 
relation thereto is offered to be shown, the reg- 
ister may receive such proof before the elec- 
tion of assignee. 

[Cited in Re Strachan, Case No. 13,519.] 

i tReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



2. If several creditors sell and assign their 
debts to one assignee after they are proved in 
bankruptcy, they have no further business in 
court, and though the proceedings be carried 
on in their names, the actual owner must con- 
trol the debts, vote upon, and receive the divi- 
dend thereon, and can cast but one vote. 

3. If a power of attorney is given to a firm, 
and not to either member of it, one member 
alone is not authorized to vote upon it in the 
choice of an assignee. 

[In bankruptcy. In the matter of Manassa 
Frank.] 

2 [I, Benjamin G. Baldwin, one of the regis- 
ters of said district, do here certify, that 
in the course of the proceedings in said mat- 
ter before me, certain questions arose per- 
tinent to the said proceedings, and were de- 
sired by counsel to be certified to the court. 
At an adjourned first meeting of creditors, 
held on the thirtieth of March last, for the 
election of an assignee, E. M. Holbrook ap- 
peared as attorney for petitioning creditor, 
and S. A. Beman appeared with letters of at- 
torney from sundry creditors, proofs of 
whose debts had been filed and entered at a 
previous meeting; and S. Foote also appeared 
with letters of attorney from several other 
creditors whose debts had also been before 
proved and proofs filed, air. Holbrook also 
had letters of attorney from several creditors, 
proofs of whose debts had been filed by Mr. 
Beman, revoking their former letters of attor- 
ney given to Mr. Bemanand G. A. Seixas, Esq., 
appeared from New York as counsel with Mr. 
Beman, and in behalf of the creditor firm of 
Eldridge, Dunham & Co. of New York, proofs* 
of whose debt had been filed by Mr. Beman, 
and moved that sundry debts, represented by 
Mi\ Holbrook and by Mr. Foote, be postponed 
for investigation before the assignee, and be 
not voted upon; and charged that since the 
adjournment of this meeting, which was held 
on the third of March, then current, the brother 
and friends of the bankrupt, acting in his 
interest, had been to see the various credit- 
ors, and represented to them that the estate 
of the bankrupt would not pay fifty cents on 
the dollar of his indebtedness, and had made 
persistent efforts to induce them to compro- 
mise and stop these proceedings in bankrupt- 
cy; and that they had already succeeded in 
buying up, perhaps with the bankrupt's mon- 
ey, a large number of the debts now repre- 
sented by Mr. Holbrook and Mr. Foote, some 
before and some since proof was made in this 
proceeding, and which, he charged, was done 
for the purpose of controlling these proceed- 
ings and influencing the 'election of an as- 
signee, and was, therefore, in fraud of the 
bankrupt act, and was a sufficient reason for 
postponing such debts and not allowing them 
to be voted upon, and he proposed to prove 
such charge by reading affidavits and mak- 
ing oral proof. Said Holbrook & Foote ob- 
jected to such postponement, and insisted 
that nothing had been done in fraud of the 
bankrupt act; that the financial troubles of the 

2 [From o X. B. R. 194.] 
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bankrupt were destroying his health and 
mind, and "that his friends, on that account, 
had examined carefully into the situation 
and value of his estate, and had offered the 
creditors to advance the money and pay as 
large a per cent upon their debts as they be- 
lieved could be realized upon a settlement in 
bankruptcy, with the hope that his mind 
might be relieved, and he be enabled to re- 
sume business; that several of the creditors 
had accepted the proposition made, and sold 
and assigned their debts before proof was 
made to Delos McGurdy, who, as such as- 
signee, had made proof of the same in due 
form and filed with the register, and several 
who had made proof of their debts and had 
the same filed, had also sold and assigned 
them, and said Holbrook & Foote insisted 
that the proof of both such classes of debts,, 
being in due form and regularly filed with 
the register, and by him entered as satisfac- 
tory, they cannot now be postponed, but 
should be voted upon and may be investi- 
gated before the assignee hereafter. I de- 
cided that, inasmuch as the offer was to show 
that the whole proceeding, in reference to 
the sale and transfer of such debts were in 
fraud of the bankrupt act, I would hear the 
proof, and if Messrs Holbrook & Foote desir- 
ed to make proof in opposition, I would give 
them reasonable time to prepare the same, to 
which ruling said Holbrook & Foote excepted, 
and desired that the same should be certified 
to the judge. The counsel then agreed that 
the meeting should be adjourned to hear 
such proof, and that they would serve copies 
of affidavits upon each other, and the meet- 
ing was thereupon adjourned to the twenty- 
first day of April at one p. m. At such ad- 
journed meeting the same counsel appeared 
as before, and aflSdavits were read and argu- 
ments made in support of the respective po- 
sitions of counsel, and, after hearing the 
same, I decided that the proofs did not sus- 
tain the charge of fraud upon the bankrupt 
act, and that, as all the proof of debts on file 
was in due form r and nothing appeared to 
excite suspicion of their want of validity, I 
would proceed to receive votes for the elec- 
tion of an assignee upon all the debts repre- 
sented, to which decision and ruling the 
counsel in favor of the postponement of debts 
excepted, and desired the same to be certified 
to the judge. 

[Before proceeding to vote, it was agreed 
by all the counsel that certain debts repre- 
sented by Mr. Holbrook and by Mr. Foote, 
proofs of which had been filed by the cred- 
itors, were assigned to and now owned by 
Delos McCurdy, in addition to the debts 
proved by him as assignee, and that such of 
those creditors as had issued letters of at- 
torney to Messrs. Beman & Brennan, had is- 
sued new letters of attorney to Messrs. Ma- 
gone & Holbrook, or either of them, and said 
Holbrook & Foote claimed the right to give 
one vote upon each of such debts in the 
name of the assignor, to which Mr. Seixas and 
9FED.CAS. — 45 



(Case No. 5,050) FRANK 

* 
>Mr. Beman objected, and I sustained the ob- 
jection, deciding that when a creditor sold 
and assigned his debt after it was proved 
in. bankruptcy, he had no further business 
in court; that, although the proceedings must 
be carried on in his name, the actual owner 
and assignee must control the debt, vote upon 
it and receive the* dividend, and that I 
should, therefore, receive only one vote from 
Mr. McGurdy or his attorney, and should de- 
cline receiving any vote from Mr. Holbrook 
or Mr. Foote upon those debts represented 
by them, and which were assigned to Mr. Mc- 
Curdy, to which decision and ruling Mr. Hol- 
brook and Mr. Foote excepted, and asked 
that it be certified to the judge. 

[Thereupon I proceeded to take the vote 
for assignee, with the following result, viz.: 
Eight creditors, whose debts amounted to 
four thousand and twenty three dollars and 
thirteen cents, voted for Daniel F. Sofer of 
Malone, Franklin county, New York. Five 
creditors, whose debts amounted to nine 
thousand nine hundred and two dollars and 
thirty-eight cents, voted for Charles E. Clark, 
of Ogdensburg, New York. Nineteen claims, 
assigned after proof, amounting to twelve 
thousand two hundred and twenty-eight dol- 
lars and ten cents, were excluded from being 
voted upon, under pay ruling aforesaid. One 
debt of one hundred dollars and seventy- 
seven cents proved, was not represented, and 
one debt proved of two hundred and five 
dollars and twenty-one cents, represented by 
Mr. Beman, but the letters of attorney pro- 
duced, although addressed to Mr. Beman in- 
dividually, contained authority in the body 
of it to his law firm of Beman & Brennan, 
not to either of them, to vote, and the other 
partner not being present, I declined to re- 
ceive a vote upon that debt. There was no 
choice of an assignee, no one receiving a 
greater part, both in value and number of 
votes, and there being opposition, I certify 
the result into court] s 

HALL, District Judge. Upon considera- 
tion of the report of B. G-. Baldwin, Esq., one 
of the registers of this court, dated May sec- 
ond, eighteen hundred and seventy-one, by 
which it appears that in the proceedings be- 
fore him for the choice of an assignee herein, 
sundry questions arose and were desired to 
be certified for the opinion and decision of 
the judge of this court, but which were tem- 
porarily decided and passed upon by the said 
register, and that, under the decisions of the 
register, the creditors of such bankrupt pro- 
ceeded to the selection of an assignee; that 
on taking the votes of the creditors who had 
proved their debts, and were present or rep- 
resented at the said meeting for the choice 
of an assignee, it appeared that there was 
no choice of an assignee by reason of the fail- 
ure of a majority in number and value of 
such creditors to vote for the same person as 

s [From 5 N. B. R. 194.] 
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assignee; and, also, upon consideration of 
the affidavit and statement presented in con- 
nection -with such report of the said register, 
It is now ordered, adjudged and decreed, 
that the several decisions of the register 
upon questions so certified by him, and the 
other questions arising in the course of such 
proceedings, as stated in his report, be, and 
the same hereby are approved and confirmed; 
and that Charles O. Tappan, Esq., of Pots- 
dam, in the county of St Lawrence, counsel- 
lor at law, be, and he is hereby appointed 
assignee of the said Manassa Frank, in these 
proceedings, in pursuance of the statute in 
such case made and provided. 



Case No. 5,051. 

FRANK v. CHETWOOD. 

[9 Reporter, 6.] i 

Circuit Court, S. D. New York. Sept. 5, 
1S79. 

Removal of Cause to Federal Court— Juris- 
diction — Citizenship — Practice — Counter 
Claim— Sections 639, 914, Rev. St. 

1. The test of jurisdiction is not the citizen- 
ship of the parties at the time a contract is 
made or broken, but at the time the action is 
commenced. 

2. "Where a suit is brought in a state court 
in which a counter claim might be interposed 
and the suit is removed into the circuit court, 
the same counter claim may be set up in that 
court. 

On motion for a new trial. The action was 
brought in the supreme court of New York 
on a lease and was removed into this court. 

P. J. Joachimsen, for plaintiff. 
B. C. Chetwood, for defendant. 

BLATCHFORD, Circuit Judge. Citizen- 
ship of the parties at the time of making the 
lease, or at the time of the breach of its cov- 
enants, is not the test of jurisdiction, but cit- 
izenship at the time the suit was commenced. 
The suit, being a suit at law, if a counter 
claim could be set up in it in the state court, 
and a judgment be had by the defendant 
against the plaintiff for a sum of money due 
under the instrument on which the suit was 
brought, the same counter claim may be set 
up and the same judgment had in the suit 
when removed into this court The suit when 
removed is to proceed in the same manner as 
if it had been brought here by original proc- 
ess. Rev. St U. S. § G39. A counter claim 
being proper in a suit in a state court it is 
made proper here by section 914 of the Re- 
vised Statutes of the United States. It is an in- 
cident of bringing a suit subject to removal, 
that the plaintiff submits himself to the juris- 
diction of this court in respect to a counter 
claim. The process of removal is sufficient 
process to give this court jurisdiction over 
the person of the plaintiff to award a judg- 
ment against him for the counter claim. 
Motion denied, and judgment ordered. 

i [Reprinted by permission.] 



FRANK (UNITED STATES v.). See Case 
No. 15,159. 



Case ETo. 5,052. 

The FRANK A. HALL. 

District Court, D. South Carolina. 

Salvage Seuvice— What Constitutes. 

[Cited in Cohen's Adm. Law, 72, as having 
held "that if a vessel, though disabled, is man- 
ageable, and receives assistance, not with the 
purpose of beins saved from loss, but for ex- 
pedition, the fact of being disabled will not 
of itself make the service salvage."] 

[Before MAGRATH, District Judge. No- 
where reported; opinion not now accessible.] 



Case Mb. 5,052a. 

FRANKLE et al. v. PENNSYLVANIA FIRE 
INS. CO. 

SAME v. INSURANCE CO. OF NORTH 
AMERICA. 

[12 Ins. Law J. 614.] 

Circuit Court, D. Colorado. June 18, 18S3. 

Fire Insurance — Prepayment of Premiums — 
"Waiver — Objections to Proofs of Loss. 

[1. The agents mailed a policy to the insured, 
without requiring prepayment of the premium, 
merely inclosing therewith a bill in their own 
names for the amount. The insured did not 
tender payment until some 15 days later, and 
after a loss had occurred. The policy contained 
a condition tnat it was not to take effect until 
payment of the premium; but the agents were 
accustomed, with the company's apparent acqui- 
escence, to deliver policies without prepayment, 
and they testified that they were personally 
liable to the company for the premiums. Held, 
that the delivery of the policy was a waiver 
of prepayment, and that the company was 
bound to pay the loss.] 

[See Bang v. Farmville Ins. & Banking Co., 
Case No. 83S.] 

[2. Objections to proofs of loss, not made 
when the same were served, but first brought 
forward at the trial, will be considered as 
waived.] 

[These were two actions by Henry Frankle 
and others against the Pennsylvania Fire In- 
surance Company and the Insurance Com- 
pany of North America, respectively, to re- 
cover insurance on a stock of goods.] 

Decker and Yonley, for plaintiffs. 

George W. Allen and Stuart Brothers, for 
defendants. 

Frankle, one of the plaintiffs, testified 
that he had nothing to do in procuring these 
policies. He produced the policies, which 
were introduced in evidence; also identified 
the proofs of loss that were also introduced. 
He gave the letter of the agents showing 
the transmissal of the policies from Lead- 
ville on May 6th, and the envelope showing 
that they arrived there the same day. In- 
closed with the policies was a bill for the 
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premium, $40, showing that the amount was 
then due. There was not the least intima- 
tion in letter or bill of any credit The 
policies were for one month. He said that 
the fire occurred on May 19th; on May 20th 
he sends the check of Frankle & Butler, on 
a Denver bank, to Streeter & Lee, Leadville, 
for $40, the premium. No excuse was given 
for this delay of from twenty-one to twenty- 
two days in forwarding the check, or for 
their sending their check, and that on a 
Denver bank. Butler, the other plaintiff, 
testified that the conversation concerning 
the taking of the policies was had with him 
in the store at Denver; that Downing, Lee 
and himself were the only persons present. 
That nothing was said abjput giving time for 
the premium. That the policies were to be 
for one month from the date of policies that 
expired on the 5th of May, and the rate was 
to be eight per cent (There was no showing 
that the company ever had any knowledge 
of any agent, here or elsewhere, having at 
any time violated these conditions of the 
policy.) Did the agents have any authority 
to give any credit for the premium, or to 
insure any one without the payment of the 
premium as stated in the policy? The au- 
thorities are all to the effect that the burden 
of proving the authority of the agent lays 
upon the insured. Wood, Ins. §§ 17, 396, 
397. In this case, however, the evidence is 
all one way. If we take the testimony out- 
side of the policy, there is no conflict as re- 
gards the fact that no such authority was 
possessed by Streeter & Lee or any other 
agent Marvin °v. Wilber, 52 N. Y. 270; Bush 
v. .Westchester Fire Ins. Co., 63 N. Y. 531. 
A party is conclusively presumed to have 
knowledge of the contents of his contract 
Wade, Notice, § 43; 8 N. Y. 271; 2 Corp. 597; 
7 Taunt 646; 9 Wend. 209. But if it could 
be held that they did not have knowledge, 
plaintiffs would be in. no better situation. 
This company offered to insure plaintiffs on 
certain conditions named in the contract 
That was the only proposition they have 
made, and they had the right to fix their own 
terms. The plaintiffs had no knowledge of 
this condition, then they must say they did 
not assent to it If they did not assent to it, 
then there is no mutuality in the contract, 
and consequently, upon their own showing, 
they are suing on a contract they cannot en- 
force. Let us say that there was an uncon- 
ditional delivery to these plaintiffs of the 
contracts by the agents, and a credit of 
thirty days extended for the payment of the 
premium from the date of delivery, what 
result have we? Simply this: That the 
plaintiffs knew at the time they received the 
policy that the agent was acting in open and 
avowed disregard of and disobedience to the 
instructions of his principal. That he had 
no right whatever to deliver it or even to 
attempt to waive any of its conditions. Can 
they claim that such is a valid delivery? 
'We have no knowledge of any court claim- 



ing the right to disregard a restriction, even 
if it is shown to be unreasonable. Holladay 
v. Dailey, 1 Colo. 466. 

We feel satisfied that this court will never 
render a judgment against us until plain- 
tiffs' counsel can show: First That a man 
is not bound with the knowledge of the con- 
tents of his own contract Second. That a 
party can assent to a condition of a contract 
without having knowledge of its provisions. 
Third. That mutuality is not necessary in a 
contract Fourth. That a party seeking to 
recover on a contract can be heard to say 
that its obligations and conditions are not 
mutual. Fifth. That a party can be heard 
to say that he made a contract even to the 
last act, viz. the delivery of the same, and, 
after it is delivered as a valid and binding 
obligation on both parties, for the first time 
became acquainted with its provisions. 
Sixth. That a party dealing with an agent 
and having full knowledge of his power and 
the extent of his authority, can come into a 
court of justice and admit that he knew the 
agent was violating his authority in deliver- 
ing the contract, and had no authority to do 
so, and still claim that such delivery confers 
on him rights as a valid delivery. 

In considering this case, there are certain 
classes of authorities that cannot enter into 
its determination. We may describe them 
as: First. Those where the authority of the 
agent is not shown either in the conditions 
of the policy or a notice printed on the pol- 
icy. Second. That class where there was a 
notice printed on the policy, but no condition 
in it in which case the assured might prove, 
perhaps, (1) that he did not see the notice 
prior to the waiver; (2) and possibly it 
might be held that, as it was simply a notice, 
and no part of his agreement, that he might 
prove it was false in fact and that the agent 
did have authority. Cases falling within 
either of these classes are not authority 
here on the question of waiver. If we sup- 
pose the agents had the authority, is there 
any reason for saying that this policy was 
delivered as and for a contract of insur- 
ance? On questions of delivery the inten- 
tion of the parties must at all times prevail. 
The intent is derived from the act and 
words used, and all connected facts. There 
is no pretense made by the plaintiffs that 
they were ever given credit for one moment 
by any words that were used. Hicks v. 
Goode, 12 Leigh, 479; Bowen v. Bowen, 18 
Conn. 539; Gray v. Blanchard, 8 Pick. 2S4; 
Spalding v. Hallenbeck, 30 Barb. 298; Shinn 
v. Koberts, 20 N. J. Law, 435; Thomas v. 
Record, 47 Me. 500; Fraser v. Davie, 11 S. 
C. 56, headnotes; Inman v. Western Fire 
Ins. Co., 12 Wend. 452; Marland v. Royal 
Ins. Co., 71 Pa. St 393; Bradley v. Potomac 
Fire Ins. Co., 32 Md. 108; 5 Durn. & E. [5 
Term R.] 695; Lynn v. Burgoyne, 13 B. Mon. 
322; 1 Alien, 294; Catoir v. American "Life 
Ins. & Trust Co., 33 N. J. Law, 4S7; 103 
Mass. 244; Dozier v. Freeman, 47 Miss. 647; 
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Thompson v. Insurance Co., 104 U. S. 252; 
Klein v. Insurance Co., Id. 91. 

Before McCRARY, Circuit Judge, and 
HALLET, District Judge. 



HALLET, District Judge. May 5, 1882, 
plaintiffs were merchants at Leadville, and 
a policy of insurance on their stock in trade, 
which they held of defendant, expired by 
limitation. Streeter & Lee were defendant's 
agents at Leadville, and Mr. Lee, of that 
firm, applied to plaintiffs to renew the pol- 
icy. This application was made at Denver, 
probably on the 5th of May, if we may de- 
termine the fact from the circumstance that 
the policy was sent to plaintiffs on the next 
day. Some discussion took place at that 
time between Mr. Lee and plaintiffs' repre- 
sentative, touching the rate of insurance, 
which defendant intended to increase from 
six per cent, the rate previously paid, to 
eight per cent, the rate to be charged. 
Plaintiffs' representative was unwilling to 
pay eight per cent, and Mr. Lee would ac- 
cept no less. The discussion resulted in an 
agreement by plaintiffs' representative to 
take a policy for one month at the increased 
rate, which would afford time to investigate 
the subject, and ascertain whether insur- 
ance could be obtained for less premium. 
With that understanding the parties sepa- 
rated, and on May 6th, Streeter & Lee 
mailed from Leadville the policy on which 
this suit was founded, addressed to plain- 
tiffs at Denver. They inclosed with the 
policy a bill for the premium, in which 
plaintiffs were set down as debtors of Street- 
er & Lee for the amount Plaintiffs re- 
ceived the policy in due course of mail, but 
did not remit the premium to Streeter & Lee 
until after the goods were destroyed by fire, 
which occurred on the twentieth day of the 
same month of May. Streeter & Lee re- 
fused to accept the premium, and defendant 
claims in this action that by its terms the 
policy was not to take effect until the pre- 
mium should be paid. And inasmuch as 
the premium had not been paid at the date 
of loss the defendant is not bound. 

It is expressly declared in the policy that 
it "shall not take effect before the premium 
is paid," and the question is how far the 
plaintiffs are subject to this provision. The 
right of the defendant to limit the authority 
of its agents, and to demand the premium 
on a policy before it shall assume any risk, 
is not doubted. But it seems that defend- 
ant's agents are in the habit and practice 
of delivering policies without payment of 
premiums, and apparently with the knowl- 
edge and consent of defendant That course 
is practiced in Denver and Leadville, and if 
we may rely on some general knowledge of 
the business, we may add that the practice 
is quite general among insurance companies 
in this country. Defendant's agent at Den- 
ver states that he holds himself personally 
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responsible to the company for premiums 
due on policies so issued, and the circum- 
stance that in this instance the bill for pre- 
mium was made out in the name of Streeter 
& Lee is evidence to show that they had 
adopted the same view. The bill is for mon- 
ey due Streeter & Lee, general fire insurance 
agents, and the company is not mentioned, 
except in describing the policy. These 
agents are selected with special reference to 
the important duties they are requested to 
perform on behalf of the company; security 
for good conduct in office is usually required 
of them; and it is not reasonable to believe 
that they will constantly violate instruc- 
tions from their principals. The position in 
which they are placed, subject to dismissal 
at any moment, forbids any such conclusion. 
Insurance companies can secure obedience 
from their agents whenever they demand it 
The pretense that this policy was delivered 
without authority from the defendant is not 
to be considered. While professing to give 
insurance only on payment of the regular 
premium therefor, defendant does, in fact, 
give out many policies on a short credit If 
the premium is paid before loss it is cheer- 
fully accepted— as well the part which is ap- 
plicable to the time since the date of the pol- 
icy, in which, according to its own construc- 
tion of that instrument, it was not liable for 
loss, and the remainder which was not ap- 
plicable to the future life of the policy. But 
when loss occurs before the premium is paid, 
the clause in the policy relating to its pay- 
ment is invoked to protect the company 
from liability. Courts are not bound to rec- 
ognize double dealing. That some of them 
have felt inclined to do so may be a matter 
for regret, but in the court to which we 
look for correct principles, the rule for which 
we contend is fully established. Miller v. 
Life Ins. Co., 12 WalL [79 U. S.] 285. In that 
case defendant sought to escape all liability 
upon a clause in the policy of insurance very 
similar to that on which defendant relies in 
this case, and the court was of the opinion 
that the contract was complete on delivery,, 
without payment of the premium. So, also, 
it is held that an agreement to insure is bind- 
ing before a policy has been made or deliv- 
ered, and before the time for paying the 
premium arrives. Commercial Mut Marine 
Ins. Co. v. Union Mut Ins. Co., 19 How. [CO 
U. S.] 31S; Insurance Co. v. Colt, 20 Wall. 
[S7 TJ. S.] 560. And generally it should be 
said and maintained as a sound and whole- 
some rule of good conduct and fair dealing 
that upon a promise of indemnity supported 
by any consideration whatever, the company 
shall be bound, whatever may be concealed 
in a labyrinth of conditions and exceptions to 
defeat its operation. It is easy enough to 
withhold the policy until payment of the 
premium, and that course of dealing will de- 
ceive no one. But the delivery of the policy 
imparts indemnity in a way which most men 
will accept without question. We think that 
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the contract between these parties was com- 
plete when the policy was delivered, and the 
defendant is liable on it 

Objection is also made to the proof of 
loss,- that it does not meet the requirements 
of the policy. But it comes too late at the 
trial. The rule is that objections existing at 
the time of the service of the proof of loss, if 
not then made, will be regarded as waived. 
Peoria Marine & Fire* Ins. Co. v. Lewis, 18 
HI. 553. Deducting the premium and inter- 
est thereon from the date of the policy, the 
judgment will be for the amount of the policy 
with interest from the time when it became 
due under the terms of th^ policy. 

In another action by these plaintiffs against 
the Insurance Company of North America 
the facts are similar, and the like judgment 
will be entered. 



Case No. 5,053. 

In re FRANKLIN. 

[3 Ben. 233.] i 

District Court, S. D. New York. Aug., 1875. 

Act op Bankruptcy:— Evidence. 

Creditors alleged, as an act of bankruptcy, 
that the alleged bankrupt, being possessed of a 
stock of goods worth about $7,500, sold it to 
his wife for about $5,000: that he afterwards 
claimed to have lost the $5,000; and that the 
sale was made with intent to delay, defraud and 
hinder his creditors. The only evidence of- 
fered, to prove the allegations, was proof of a 
statement by the bankrupt himself that he had 
so sold the goods, it being a part of the same 
statement that he had received the $5,000 and 
lost it. Held that, if the statement was good 
to prove the fact of the sale, it also proved 
the fact of the loss, and that, in the absence 
of any other evidence, no act of bankruptcy 
was established. 

[This was a petition to have Philip Franklin 
declared a bankrupt] 
A. Loring Cushing, for creditors. 
"Charles Wehle, for debtor. 

BLATCHFORD, District Judge. The only 
act of bankruptcy alleged is,, that the debtor 
sold a stock of goods worth about $7,500, to 
his wife, for about $5,000; that he afterwards 
^claimed to have lost the $5,000; that the sale 
was made by him with intent to delay, de- 
fraud and hinder his creditors; and that he 
-claims he owes only about $4,500, but is 
unable to pay his creditors in full, and, be- 
cause of the loss of the $5,000, will not be 
able to pay more than 25 cents on the dollar 
of his indebtedness. The petition alleges 
that the debtor was possessed of a stock of 
goods of the value of about $7,500, but no 
passing of any such goods from the posses- 
sion of the debtor to that of his wife is shown, 
nor any possession of them by the wife, nor 
the fact of any sale. It is not shown that, if 
there was a sale, it was not for full value, or 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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that there was .any- fraudulent intent in it 
The only evidence of any sale is the statement 
of the debtor to that effect But it was part 
of the same statement, that he had received 
the $5,000 and lost it The statement, if 
good to prove one fact, is good to prove the 
other. It is not otherwise shown that the 
debtor had the $5,000. The petition, while 
alleging that the debtor sold the goods for 
$5,000, does not allege that he did not lose the 
$5,000. It only alleges that he claims to have 
lost it It is not shown that he did not lose 
it If there were any evidence that he had 
the $5,000, other than his own statement, put 
in evidence on the part of the creditors, that 
he had it and lost it, he might properly be 
called upon to show, by his own oath, the 
circumstances of the loss. As it is, the cred- 
itors have proved that the debtor sold goods 
for $5,000 and lost the money casually or by 
robbery. That is no act of bankruptcy. No 
intent to defraud by the sale is shown. The 
petition is dismissed, with costs. 



FRANKLIN, The. See Case No. 11,646. 

FRANKLIN (HAMILTON v.). See Case No. 
5,981. 

Case No. 5,054. 

FRANKLIN v. HEISER et al. 
[6 Blatchf. 426.] i 

Circuit Court, S. D. New York. June 2, 

1869. 

Contracts— Construction— Recovery of Stolen 

Bonds— Rewards. 

Where H. made a written agreement with 
F., that, in case F. could recover certain bonds 
fraudulently obtained from H» he would pay 
$3,000, and the oohce notified H. that the bonds 
had been recovered, and were subject to his 
order, and they did not pass through the hands 
of F.: Held, in a suit brought by F., against 
H., to recover the §3,000, that it was incumbent 
on F., in order to show that he recovered the 
bonds, within the meaning of the agreement, to 
show that the police recovered the btinds 
through information furnished by F., and that 
it was not enough for F. to show that he sent 
communications on the subject to the police be- 
fore the bonds were recovered, it appearing that 
the police had received other communications 
on the subject, as well as one from H., before 
the bonds were recovered. 

This was an action of assumpsit, tried be- 
fore the court without a jury. The plaintiff 
[Benjamin Franklin] was a detective police 
officer in Philadelphia. The defendants 
[Henry A. Heiser, Jr., and others] composed 
the firm of Henry A. Heiser's Sons, of New 
York. The declaration averred, that $15,000 
worth of United States five-twenty bonds 
had, prior to the 24th of November, 1868, 
been feloniously abstracted from the posses- 
sion of the defendants; that, on that day, 
the defendants agreed with the plaintiff, in 
consideration that he should undertake to 
recover the bonds, that they would, in the 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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event of the recovery o£ the same by the 
plaintiff, pay to him the sum of §3,000, and 
that, in the event of the recovery by him of 
a less amount than the whole of the bonds, 
they would pay him in the proportion that 
the amount recovered should bear to the 
whole sum of $15,000; and that he did re- 
cover all of the bonds for the defendants. 
The contract between the parties was in writ- 
ing, as follows: "Philadelphia, Nov. 24, '68. 
We hereby agree, that, in case B. Franklin, 
Esq., or assigns, can recover fifteen thousand 
of 5/20 U. S. 6£ bonds, fraudulently obtained 
from us by J. A. Marsh, we will pay three 
thousand dollars, and that, in case he returns 
any amount of the above described bonds, 
we will pay in the same proportion. Henry 
A. Heiser's Sons." The bonds were recover- 
ed, all of them, at Memphis, Tennessee, where 
Marsh was arrested. The defendants ob- 
tained all of them, but none of them passed 
into, or out of, the hands of the plaintiff. 
One of the defendants went to Memphis, 
from New York, after the arrest of Marsh, 
and obtained the bonds, after four days' 
efforts there, from parties who had them in 
possession, and by the payment of $4,000. 
The plaintiff was not at Memphis. He start- 
ed to go there, and had reached Paris, Ten- 
nessee, when he learned that Marsh had been 
arrested at Memphis, and had been taken to 
New York by officers from Memphis, and that 
he, Franklin, had passed them on the way. 
He retraced his steps, and overtook them in 
Indiana, and accompanied Marsh to New 
York, reaching there two days after the de- 
fendant who obtained the bonds had reached 
Memphis. That defendant had left New 
York for Memphis three days before he 
reached Memphis, having learned, by a tele- 
graphic despatch to the defendants, from the 
police of Memphis, that Marsh had been ar- 
rested, and that the bonds had been recover- 
ed, and were subject to the order of the de- 
fendants, less reward and expenses. This 
despatch reached the defendants, at New 
York, on the same day that the plaintiff 
learned, at Paris, of the arrest of Marsh. On 
the 23d of November, the day before the 
agreement was made with the plaintiff, the 
defendants authorized the New York police 
to offer a reward of $5,000 for the recovery 
of the bonds. A telegraphic despatch from 
the police of New York, to the police of Mem- 
phis, giving Marsh's name, and age, and a 
description of his person, and stating the 
amount and character of the bonds he had 
abstracted, and the reward, reached the 
police in Memphis on the 24th of November, 
before the agreement with the plaintiff was 
made. The defendants themselves, on the 
25th of November, at half-past 11 o'clock a, 
m., sent from New York, to the police at 
Memphis, a telegraphic despatch, as follows: 
"Marsh left Philadelphia, by evening train, 



on 23d. He started for house of J. Ferguson, 
his uncle, in your city. Arrest him, and hold 
him till arrival of B. Franklin, Philadelphia 
detective, who leaves to-day." The plaintiff 
made no communication to the police of 
Memphis until 7 o'clock p. m., on the 25th 
of November, when he sent a telegraphic 
despatch to them from Philadelphia. He 
left Philadelphia, for Memphis, at 11 o'clock 
p. m., the same day. In addition to the 
written agreement, the defendants furnished 
the plaintiff with $500, to defray the expenses 
of himself and of Marsh's brother, who was 
to accompany him, to Memphis. This sum, 
or so much as should not be expended, the 
plaintiff was to retain in any event 

Charles M. Da Costa, for plaintiff. 
John E. Burrill, for defendants. 

BLATCHFORD, District Judge. On the 
facts in this case, I think it is incumbent on 
the plaintiff, in order to show that he recover- 
ed the bonds, within the meaning of the 
written agreement, to show that the police 
of Memphis, who notified the defendants 
that the bonds had been recovered and were 
at Memphis, subject to their order, less re- 
ward and expenses, recovered them through 
information furnished by the plaintiff. It 
was easy, if the fact was so, for him to have 
done this, by producing the testimony to 
that effect of the police officers of Memphis, 
who arrested Marsh and obtained the bonds. 
No explanation is furnished on that subject 
by the plaintiff, except merely to show that 
he sent the despatch of November 25th, from 
Philadelphia, and several despatches after- 
ward from various places on his way to 
Memphis, which gave a description of Marsh, 
and particulars as to when he left Philadel- 
phia and Cincinnati for Memphis, and as to 
the number of his ticket, and which were 
received by the police of Memphis before 
Marsh's arrest The case would be different 
n the absence of the despatch from th* 
police of New York, of November 24th, and 
of the one from the defendants of November 
25th. The action, therefore, so far as it is 
founded on the special contract, fails. 

There are in the declaration counts for 
work and labor, &c, being the common 
counts. But, on the evidence, the plaintiff 
was to be entitled to nothing but the $500 
he received} unless he should recover the 
bonds or some of them. Therefore, he can 
recover nothing in this suit, on a quantum 
meruit, for the services he rendered. 

I find for the defendants. 



FRANKLIN, The (SWAIM v.). See Case No. 
13,600. 

FRANKLIN v. TERRY. See Case No. 0,3G1. 

FRANKLIN, The (UNITED STATES v.). 
See Case No. 15,100. 
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Case 'No. 5,055, 

FRANKLIN v. WARD et al. 
[3 Mason, 136.] i 

Circuit Court, D. Rhode Island, Nov, Term, 

1S22. 

Garnishment. 

A judgment debtor is not liable to be attached 
as a garnishee under the foreign attachment 
act of Rhode Island. 
[Cited in Smith v. Miln, Case No. 13,081; 
Thomas v. Woolridge, Id. 13,91S; Henry 
v. Gold Park Min. Co., 15 Fed. 650.] 
[Cited in Burnham v. Folsom, 5 N. H. 567; 
Williams v. Boardman, 91 Mass. 571.] 

This suit was removed from the state court 
under the act of congress. The garnishees 
made a disclosure in substance as follows: 
At September term, 1821, of the supreme 
court of Rhode Island, Ward & Goodale re- 
covered judgment against them for $1.37S.S7 
damages, and $61.59 costs Of suit Previous 
to the issuing of the execution on that judg- 
ment, the original writ in the present case 
was served on them. Afterwards execution 
issued on the judgment returnable to the 
next term, and on that execution they paid 
§195.34 in part of the judgment; and the su- 
preme court ordered execution to stay for the 
residue of the judgment to abide the decision 
of the circuit court in this suit The sum 
of $195.34 was the amount of the counsellor's 
and attorney's fees in the original action of 
Ward & Goodale against them. That previous 
to the judgment the garnishees had entered 
into arbitration bonds with Ward & Goodale 
to refer the cause, and to pay in a certain 
manner stated in the bonds the sum for 
which judgment should be entered upon the 
award of the referees. The question for the 
court was whether the garnishees were en- 
titled to be discharged upon a disclosure 
which depended on this point; whether a 
judgment debt was attachable under the for- 
eign attachment act of Rhode Island. 

Thomas Burgess, for garnishees. 
Mr. Tillinghast, for plaintiff. 

The former cited Laws R. I. Dig. 179S, p. 
20S; 2 Mass. 91; 3 Mass. 121; 4 Mass. 238; 
7 Mass. 152; 4 Durn. & E. [4 Term R.] 313, 
note. The latter cited Pollard v. Dwight, 4 
Cranch [8 TJ. S.] 421. 

STORY, Circuit Justice. By the foreign 
attachment act of Rhode Island (Dig. 1798, 
p. 208, § 4), if the garnishees are discharged 
upon their disclosure, the suit is to be dis- 
missed against the principal, as well as 
against the garnishees. The question is 
whether a judgment debt, on which execu- 
tion may presently issue, is liable to be at- 

i [Reported by William P. Mason, Esq.] 



tached on a foreign attachment My opinion 
is, that it is not The cases cited from Hie 
Massachusetts Reports are directly in point 
upon the construction of an act of that state, 
substantially like that of Rhode Island. My 
judgment proceeds not upon these cases 
alone; but upon the principles which they 
contain, which seem to me founded in law 
and general justice. Suit dismissed. 



FRANKLIN (WOOD v.). See Case No. 17,- 
946. 

FRANKLIN AVENUE GERMAN SAV. 
INST. (LEE v.). See Case No. 8,18S. 



Case No. 5,056. 

FRANKLIN BANK v. HIPKINS et al. 

[2 Cranch, C. C. 315.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

Witness— Joint Defendant in Default. 

In a joint action of debt upon a promissory 
note, if one of the defendants suffer judg- 
ment to go against him by default and a writ 
of inquiry be executed, he is not a competent 
witness, upon the issue joined by the other de- 
fendant. 

D ebt against Lewis Hipkins and Bar- 
tholomy Rochford upon their joint promis- 
sory note. Judgment was rendered against 
Hipkins by default, and a writ of inquiry 
executed. 

On the trial of the issue against Rochford, 
his counsel, Mr. Taylor, offered to examine 
Hipkins as a witness for Rochford; and 
cited Chapman v. Graves, 2 Camp. 333, note; 
Ward v. Haydon, 2 Esp. 552. 

THE COURT (nem. con.) rejected the wit- 
ness; because the action being joint, the 
judgment must be joint; and if, upon the 
trial of the issue against Rochford the ver- 
dict should be in his favor, there can be no 
judgment against Hipkins. 



FRANKLIN CANAL CO. (CLEVELAND, P. 
& A.*R. CO. v.). See Case No. 2,890. 

FRANKLIN, The ELLA. See Case No. 2,160. 

FRANKLIN FIRE INS. CO. (BETTS v.). 
See Case No. 1,373. 

FRANKLIN HEMP & BAGGING CO. 
(COCKER v.). See Cases Nos. 2,930 and 
2,931. 

FRANKLIN HEMP & FLAX MANUF'G 
CO. (COCKER v.). See Case No. 2,932. 

FRANKLIN INS. CO. (HOLTZMAN v.). See 
Case No. 6,649. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



FRANKLIN (Case No. 5,057) 
Case ]STo. 5,057. 

FRANKLIN INS. CO. v. LORD. 

[4 Mason, 248.] i 
Circuit Court, D. Massachusetts. . Oct. Term, 
1826. 
Respondents — Condition Precedent — Con- 
struction. 

1. In a respondentia bond for 10,000 dollars, 
on goods on board of the brig S. from Boston 
to St. Petersburg and back, there was a clause, 
that the brig was to have on board, on both 
passages, the amount lent in goods. There was 
also a memorandum, executed at the same time, 
but not referred to in the bond, that the bills 
of lading should be indorsed to the lenders as 
collateral security. The bri£ was lost upon 
the return voyage, having goods on board of 
the value of 9,000 dollars only. The lenders 
sued the bond, and claimed payment of the 
10,000 dollars, because the full amount of goods 
was not on board, and because the bills of lad- 
ing were not indorsed to the lenders. It was 
held, that these acts were not conditions preced- 
ent, the omission of which was sufficient to Jus- 
tify a recovery in toto; but the lenders were en- 
titled to recover the difference in amount, be- 
tween the sum lent and the sum on board at 
the time of the loss. 

2. How instruments of respondentia of this 
sort are to be construed. 

This was an action on a respondentia bond 
and agreement, to secure to the libellants the 
sum of 10,000 dollars, loaned by them upon 
the outward and homeward cargoes of the 
brig Somers, bound from Boston to Copen- 
hagen and St. Petersburg, and back to a 
port of discharge in the United States. The 
brig and cargo were totally lost upon her 
homeward voyage; and the libellants claim- 
ed a return of the whole amount loaned, up- 
on the ground, that the stipulations, contain- 
ed in the bond and agreement, were not 
complied with on the part of the respondent 
[Tobias Lord]. Tne material facts, as 
proved on the trial, and the points taken 
by the counsel in argument, fully appear in 
the opinion of the court 

J. T. Austin, for libellants. 
A. Peabody, for respondent, 

STORY, Circuit Justice. This is a suit in 
admiralty in personam, upon a respondentia 
bond and agreement I do not recite the 
form of the bond and agreement, but shall 
advert to such parts only as have been ad- 
verted to in the argument. The bond is 
dated in June, 1S25, in the penalty of 20,- 
000 dollars, to secure the re-payment of 10,- 
000 dollars lent "upon the specie, goods, 
wares, and merchandise, laden or to be laden 
on board the brig Somers, of Boston, &c. 
bound from Boston to Copenhagen and St 
Petersburg, at and from thence back to a 
port of discharge in the United States, with 
the usual liberty to touch and trade for re- 
freshment on the outward and homeward 
passages." The condition of the bond is, 
that if the vessel shall do and shall proceed 
on the voyage, &c. and end it at or before 
the expiration of six calendar months, the 

i [Reported by William P. Mason, Esq.] 
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casualties of the seas excepted, "having on 
board the stipulated amount in value, in 
specie or merchandise, as the case may be, 
on the respective passages outward and 
homeward," and if the said Lord, his heirs, 
&c. shall and do, within sixty days next 
after the end of the voyage, pay the 10,000 
dollars, with the stipulated interest; or if, 
i during the voyage, a loss of the ship by fire, 
enemies, men of war, or other casualties, 
shall unavoidably happen, and the said Lord, 
his heirs, &c. shall account for and pay a 
just and proportionable salvage on all said 
specie, goods, wares, and merchandises, of 
the said Lord, on board of the said vessel, and 
on all other goods, specie, wares, and mer- 
chandise, which he, his heirs, &c. shall there- 
from acquire during said voyage, and shall 
ship on board the said vessel, and shall not 
be unavoidably lost as aforesaid, then the 
obligation to be void. There is a separate 
memorandum, under the seals of the parties 
of the same date, indorsed on the back of 
this bond, upon the special terms of which 
I do not at present comment, it being suffi- 
cient to state, that there is an express stipu- 
lation, that the bills of lading of the goods 
on the voyage, out and home, shall be in- 
dorsed to the Franklin Insurance Company, 
as collateral security for the loan. The brig 
went upon the voyage, and upon her return 
voyage was, together with her cargo on 
board, totally lost by the perils of the seas. 
It is admitted, that upon the return voyage, 
goods short of the value of 9,000 dollars 
were put on board, being the proceeds, 
though not the whole proceeds, of the out- 
ward cargo. The libel demands the pay- 
ment of the whole 10,000 dollars, upon two 
grounds; first that on the outward as well 
as homeward voyage, there was not on 
board the stipulated sum of 10,000 dollars 
on account of the borrower; and, secondly, 
because there was a breach of the agreement 
in not indorsing the bill of lading, on either 
voyage, to the libellants, nor a consignment 
to them on the homeward voyage, accord- 
ing to the agreement These are contended 
to be breaches of the contract, which sub- 
ject the borrower to the full penalty of the 
bond; or more properly to that, as security 
for the re-payment of the 10,000 dollars. 

If this were a case pending on the common 
law side of the court, and proper pleadings 
were interposed, it would undoubtedly be 
necessary for the defendant (Lord) to show 
a strict compliance with the terms of his 
bond in order to save the forfeiture. 
Whether in such a court, in a hearing in 
equity, after the forfeiture was found, the 
party might not obtain just relief accord- 
ing to the real intention of the parties to the 
contract, I do not pretend to decide. In a 
court of equity he would certainly be enti- 
tled to such relief, and nothing would be de- 
creed to the libellants but what, ex aequo 
et bono, they are fairly entitled to. The 
construction of the meaning and terms of 
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the contract would be, or at least ought to 
"he, the same in hoth courts. A court of ad- 
miralty, within the sphere of its jurisdiction, 
acts upon the principles of a court of equity, 
and administers its remedies accordingly. 
So far as the claim proceeds upon the non- 
compliance with the stipulations in the 
memorandum, it is certainly not a case even 
at common law for the enforcement of a 
strict right to the 10,000 dollars. That memo- 
randum constitutes no part of the condition of 
the bond, not being referred to, or incorpor- 
ated into it, either in terms or intention. It 
is an auxiliary, but collateral and inde- 
pendent, agreement. It sounds in covenant, 
and in covenant only, and the parties can 
recover, for breaches of it on either side, 
only to the extent of the damage and injury 
done to them. A court of common law 
would give it no farther operation. It is 
certainly not entitled to a more favorable 
view in a court of equity. It is very clear 
in this case, from the answers and evidence, 
that there was no intentional and fraudu- 
lent omission to deliver the bills of lading, 
or to withhold the consignment A bill of 
lading was in fact delivered of the outward 
cargo, but it was, obviously by mistake, not 
properly indorsed. There is no question, 
that it was the intention of all parties, that 
the libellants should have a complete lien on 
the cargo during the whole voyage, as secu- 
rity for the loan. In this respect it differs 
from the case of Busk v. Fearon, 4 East, 
319, and the right to enforce this lien would, 
in the most ample manner, be recognized in 
a court of admiralty. If there had been a 
fraud practiced upon the libellants, I, as 
one, would have gone far to give the most 
complete relief. And if now it could be 
shown, that the omission had damnified the 
libellants, to the extent of that injury, they 
ought to receive compensation. But no 
damage has been shown; and indeed, as 
to the outward cargo, as it was consigned to 
the supercargo for sale and returns, an 
actual lien would have been of no serious 
avail. 

Then, as to the other stipulation, thatonboth 
voyages there shall be 10,000 dollars on board. 
It is denied that there was not an entire 
compliance with the stipulation on the out- 
ward voyage. The fact is, that Mr. Lord 
put on board a cargo to this amount, pur- 
chased and belonging to himself. After- 
wards, and before the vessel sailed, his son, 
a young man, without property, and depend- 
ent upon him, expressed a desire to have 
one fourth part interest in the cargo. The 
father assented, that he might, if he wished. 
Nothing further was done by the father. 
But in consequence of this conversation, a 
clerk in the store, without the knowledge of 
the father, made out the heading of the in- 
voice, three quarters for the father and one 
quarter for the son. The bills of lading had 
been already made out in the name of the 
father alone, and signed by the master, and 



were never altered. No charge was made 
in the books of the father against the son; 
no security was given by him for the 
amount, and nothing afterwards occurred 
between the parties to confirm the bargain. 
Under these circumstances, which are testi- 
fied to in a manner which commands belief, 
I cannot say, that any interest in the cargo 
passed to the son. He made no payment, 
gave no security, had no credit on the books, 
and received no delivery; and the bargain, 
if it were one, was merely in fieri, and un- 
executed; for until payment, or security, or 
credit given, the father must be deemed the 
legal owner against all persons. He was 
the original owner, and purchaser, and ship- 
per, and his interest could not pass by so 
loose a proceeding as that insisted on. In 
short, the natural interpretation of it is, that 
the father intended not so much to part with 
any property in the shipment, as to allow 
his son a quarter part of the profits, or 
charge him with a like proportion of the loss 
of the voyage. There were some subse- 
quent proceedings after the loss of the ves- 
sel, from which it is attempted to be shown, 
that there was a fraudulent endeavour to 
suppress the real facts on this point I do 
not think it is established in evidence; and if 
it were, it would not overcome the strength 
of the other facts, as they have been proved 
by testimony which I must deem unexcep- 
tionable. 

We may then pass to the consideration of 
the remaining part of the case. The de- 
fendant has paid into court a sum equal to 
what he supposes to be the deficiency of 
value on the return voyage, and the interest; 
and the only question is, whether the stipu- 
lation is absolute, so as to compel him to pay 
the residue of the 10,000 dollars. The clause 
in question is found in the condition of the 
bond. It is argued, that it constitutes an 
essential part of the condition, on compli- 
ance only with which the penalty is saved. 
If it does not require this interpretation, it 
is argued, in the next place, that it operates 
as a warranty, and in this view is equally 
conclusive upon the party. I am of opin- 
ion, that if it does not operate .as a condi- 
tion, it ought not to be held as a warranty 
from the nature of the stipulation itself, as 
well as from the effect of the explanatory 
memorandum. The latter sounds only as a 
mutual covenant on the same subject mat- 
ter; and there is no reason to give a broader 
construction here for any purposes of jus- 
tice. Then let us see, how it stands on the 
letter of the bond, as a condition. It is 
found in one only of the alternative clauses 
in the condition of the bond; for there are 
two, one of which looks to the entire com- 
pletion of the voyage by the parties, the 
other to the failure of the voyage by some 
of the accidents provided for. The perform- 
ance of either alternative saves the bond. 
The clause, "having on board the stipu- 
lated amount in value, &c. on the respective 
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passages," &c. is found only in the former, 
and not in the latter. If we take it then in 
the connexion in which it stands, as a quali- 
fication of the first alternative, as the casus 
foederis has not arisen by the performance 
of the voyage, it has no bearing upon the 
defendant. He is saved by the other al- 
ternative, a loss having occurred which was 
absolutely total. To reach the argument of 
the libellant, it is necessary for the court to 
insert the same clause in the latter alterna- 
tive, or to bring it down to the latter as a 
distinct clause, applicable to both. What- 
ever reason there might be to do so, for the 
purpose of adjusting equities between the 
parties, there is none why a court should 
studiously aid one party in enforcing a pen- 
alty against another, when it did not stand 
necessarily in the letter of the bond. At 
common law I am of opinion, that the rigid 
construction, now contended for, could not 
and ought not to prevail. 

But I am not willing to rest this case upon 
this mode of reasoning. The contracts of 
bottomry and respondentia are mercantile 
contracts of long use and frequent applica- 
tion, and entitled to be expounded, at least 
in a court of admiralty, in a liberal manner, 
so as to meet the intentions of the parties, 
and to subserve the cause of general justice. 
We may call in aid the laws and usages of 
other nations to assist in the interpretation, 
as containing the general sense of the com- 
mercial world on the subject. My opinion 
is, that upon general principles, a contract 
of respondentia, under circumstances like 
the present, is to be considered as a contract 
to risk so much of the amount lent, as shall ' 
be covered hj the property on board. If 
goods to the full amount of the loan are on 
board, the whole loan is at risk; if a less 
amount, then the risk is pro tanto. I cannot 
understand it as a rational interpretation 
of the object of the parties, that unless all 
is risked, none shall be risked. They may, 
indeed, so stipulate; but it is not to be in- 
ferred from the general terms of a contract, 
which speaks only of the value intended to 
be put on board, and kept on board during 
the voyage. Great inconveniences might 
otherwise arise. A party hires 10,000 dollars 
to proceed to a foreign port for sales and 
returns, stipulating that there shall be this 
amount on board. Kow it may turn out 
that the goods come to a falling market, 
and the proceeds are less than the shipment. 
Is he, in such a case, to pay the whole re- 
spondentia premium for the homeward as 
well as the outward voyage, although no 
risk is run upon the latter? Suppose half 
of it is lost by a peril of the seas on the 
'outward passage, is the condition then to 
be understood to be broken on his part, and 
an obligation created to pay the whole 
amount borrowed, with the interest, because, 
by the very perils taken by the lender, the 
property is less than the amount stipulated, 
for the rest of the voyage out, as well as 



home? It appears to me unreasonable to put 
such a construction upon such contracts, 
drawn up by mercantile men, and of course 
dealing in those loose and inaccurate ex* 
pressions, which the haste and necessities' 
of business excuse, if they do not justify. 
It appears to me far more just to consider 
the stipulation, as to value, to be a covenant, 
that the amount shall be on board during 
the voyage; and that if it is violated to the 
prejudice of the lender, then he shall re* 
ceive compensation. But that as to the 
amount on board, the risk is to be run, and 
the maritime interest so far shall be earned. 
A different course would be as inconsistent 
with the promotion of good faith, as of pub- 
lic convenience. Suppose the risk is run, 
and the voyage terminated successfully; is 
it to be endured, that at the end, the bor- 
rower may come forward, and demand a 
total discharge from all the maritime in- 
terest, because at some time during the voy 
age, there was a small deficiency of the 
value? It would be immaterial, whether it 
was a deficiency of ten dollars or five thou- 
sand. In either case, if the understanding 
of the contract is, that the value on board 
is an absolute condition or warranty, the 
principle would operate a discharge of the 
borrower. Such cannot, it appears to mo. 
be the fair interpretation of such a contract; 
and least of all of one which stipulates, in 
the event of loss, for a proportionable sal- 
vage. The doctrine of the French law con- 
forms to that which I have stated, and 1 
consider it, in the absence of all opposing 
authority, evidence of the rule generally 
held by the mercantile world. In a case of 
this nature, the doctrines supported by such 
men as Valin, and Pothier, and Einerigon, 
are entitled to great weight. Emerigon lays 
down the principle in the following terms: 
"Where the borrower is unable or unwilling 
to ship goods to the value of the sum bor- 
rowed, the contract, in case of loss, shall 
be diminished in proportion to the goods 
shipped, and shall only be valid as to the 
surplus, for which the borrower shall pay 
interest according to the custom of the place 
where it was executed, together with the 
principal. If the ship arrive safe, there 
shall be no more due than common inter- 
est, and not "maritime interest on the ex- 
cess above the value of the goods shipped/' 
See Hairs Emerig. Mar. Loans, p. 149; 2 
Valin, lib. 3, tit 5, art 14; 15 Poth. h. t, note 
39; Commercial Code of France, bk. 2, tit 
9, art 329; 2 Emerig. Cont Grosse, p. 495, 
c. 6, § 1. I adopt this doctrine, and follow 
it on the present occasion. Upon these prin- 
ciples, the cause will be referred to a com- 
missioner to ascertain whether anything is 
due to the libellants more than what has 
been paid into court If anything is due, 
the libellants are entitled to a decree for the 
amount, with costs; if not, the libel is to 
be dismissed, without costs, for the defend- 
ant Decree accordingly. 
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Case No. 5,058. 

ESTATE) OF FRANKLIN SAV. FUND SOO. 

[31 Leg. Int. 173; i 10 Phila. 27G.] 

District Court, E. D. Pennsylvania. May 27, 
1874. 

Bankruptcy — Instuuctiox to Assignee — Dis- 
putable Rights. 

Where no question of disputable right exists, 
assignees in bankruptcy cannot obtain the in- 
struction of the court, whether to do a proposed 
act, which, if proper on their part, would be 
within their own discretion and power on the 
administration of their trust. 

In equity. 

BY THE COURT. The amount due by the 
bankrupt corporation to the depositors, is be- 
lieved to be $859,000, with accruing interest. 
The available assets in the actual possession 
and control of the assignees are estimated 
by them at $520,000, or about 60 per cent, 
which is, perhaps, however, a high valua- 
tion. I understood one of the assignees to 
say, in court, that he considered it too high. 
Assuming its correctness, the probable de- 
ficit would be §339,000, or nearly 40 per cent, 
without any computation of interest. The 
deficit may be much greater. It is im- 
portant, therefore, to consider the recourse 
of the assignees in bankruptcy to other prop- 
erty, which is in the nominal ownership or 
control of the defaulting treasurer of the 
bankrupt company. 

This property, as he estimates it, is of the 
value of $284,000. The amount of his debts 
to others than the company has been very 
differently stated by him at different times. 
He now states the amount of those other 
debts to be, $42,437, of which he represents 
$25,900 to be unsecured. But $4,200 of the 
unsecured, and $12,000 of the secured 
amounts, together $16,200, are alleged to be 
due to one of the persons whose neglect of 
duty, when directors of the company, is con- 
sidered by the assignees to have enabled the 
treasurer to abstract the funds. The past 
relations of other alleged creditors may also 
be such as to render them responsible, in 
whole or in part, for his defaults. All the 
claims included in the $42,437 will probably, 
more or less, for various reasons, require 
scrutiny. Prom the papers exhibited, it 
may be inferred that his estimate of the 
value of the property as $284,000 is partly 
speculative and prospective, requiring for its 
realization two years or more of time, with 
favorable contingencies. Independently of 
any rebate for loss of interest from delay, 
the estimate, being his own, may be very 
high. But the dependency must, at worst, 
be very valuable. 

The assignees appear to assume that this 
treasurer's present liability for his embez- 
zlements and other breaches of trust, is only 
for the amount of the anticipated deficiency 

i [Reprinted from 31 Leg. Int. 173, by permis- 
sion.] 



of the assets now in possession. Arithmetic- 
ally, as between the assignees and the de- 
positors, this may not be an incorrect way of 
considering the matter, because the greatest 
value of all the property in this person's 
nominal ownership, as yet discoverable, ap- 
pears to fall short of the smallest estimate of 
such deficiency. But, as between the as- 
signees and himself, his legal and equitable 
relation is altogether different It is that of 
primary responsibility for the whole original 
amount of the funds abstracted, and for the 
gains and profits, or for interest if the gains 
and profits cannot be discovered. Under the 
auxiliary jurisdiction of the circuit court, a 
suit in equity in that court has already been 
instituted by creditors against him and 
others, in which the assignees may become 
complainants if they have not already done 
so. In the present stage of that suit, the 
bill is amendable, as of course, in the clerk's 
office. The amount of his primary liability, 
if the assignees limit their demand to the 
monies fraudulently abstracted with legal 
interest, is already ascertained by his own 
written admissions in his examinations in 
bankruptcy. The lowest primary amount is 
the sum of the unpaid deposits, less only the 
few dollars which were on hand at the com- 
mencement of the proceedings in bankruptcy. 
He is not entitled to any credit for pretended 
investments when made, because none were 
made honestly in the name of the company. 
The decree in equity will be primarily for 
the full pecuniary amount He will be en- 
titled from time to time to reasonable credits 
for nett cash when realized by the assignees. 
But this will not prevent them from issuing 
execution in the mean time, on the decree, 
for the unpaid part of the sum primarily due. 
Such a primary decree will not, nor will, un- 
der proper equitable direction, such an exe- 
cution, preclude the complainants from ob- 
taining, under proper amendments and 
adaptations of their bill, the further specific 
relief to which they may be equitably enti- 
tled. The property in question may be 
classed under three heads: (1) Property 
traceable as investments, products or substi- 
tutes of the funds abstracted by him: (2> 
Property acquired with funds of uncertain 
source: (3) Property which was acquired by 
him before any of his embezzlements, or is 
otherwise provable to have been acquired 
with funds not of the bankrupt company. 
Under the first head, all the investments, 
products or substitutes which are traceable, 
however often or variously changed in form, 
or name, can be followed and reclaimed. Un- 
der the second head, if, through confusion or 
obscurity caused or promoted by acts or omis- 
sions of the wrongdoer, the tracing or ascer- 
tainment becomes difficult, all doubts ought 
to be resolved against him, as the party put- 
ting out the light, or otherwise occasioning 
the difficulty. Every legal and equitable pre- 
sumption is against such a party. On this 
principle the injunctions in the pending suit 
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in equity were granted in a general form. 
Under the third head, the ultimate remedy 
is by execution only. But the property can- 
not be put out of reach of an execution. 
AVith reference to his debts to other creditors, 
the case may be considered under the same 
three heads, but not in the same order of suc- 
cession. Under the third head, and perhaps 
also under the second, the recourse of the as- 
signees against such portions of the property 
as cannot be considered investments or prod- 
ucts of, or substitutes for, funds of the 
company, will be to give to the pending suit 
the form, in this part of it, of a creditors* 
bill. As to such property, they will sue there- 
fore, as well on their own behalf, as on that 
of such of his other creditors as may become 
parties to the bill, and may establish their 
respective demands. Under the first head, 
as to property acquired originally or deriva- 
tively with funds of the company, the ex- 
clusive right of the assignees cannot be im- 
paired by the existence of the other debts. 
But, in order to simplify the litigation, the as- 
signees may, as complainants, be willing, per- 
haps ultimately, to waive, even in this re- 
spect, their strict rights. In favor of the 
fraudulent party himself, these rights of 
course cannot be waived. Nor can the con- 
cession be made by the assignees in favor of 
his other creditors, unless on reasonable and 
equitable conditions. But, under such con- 
ditions, property which cannot, as between 
the assignees and this defaulter, be consid- 
ered his estate, may perhaps be so treated in 
favor of other creditors, by way of conces- 
sion, to promote equality and promptness 
of distribution. In the meantime, the bank- 
rupt law [of 186T (14 Stat 517)], would, if 
there were no injunction, prevent any prefer- 
ential disposition of his property for the ben- 
efit of such other creditors. If he should 
attempt it, proceedings in bankruptcy against 
him could be instituted so as to frustrate 
the attempt. The papers exhibited by the 
assignees, indicate that he has already 
threatened, or proposed, such a preferential 
disposition. This will, under a properly 
framed amendment of the bill, furnish an 
additional reason for continuing the injunc- 
tion till the final hearing of the cause. 

The final hearing cannot be long deferred, 
because the proofs will probably consist al- 
most wholly of admissions by defendants in 
their own examinations heretofore taken. 
The assignees now report that this treasurer 
of the bankrupts has fully recognized his 
liability for any deficiency which may be 
ascertained to exist, and has proposed "to 
mortgage or assigu to them his individual 
property to meet the same." By "his indi- 
vidual property" is meant of course the prop- 
erty and effects of which he is the nominal 
owner. In the report of the assignees, they 
proceed to describe the offer, which appears, 
by their description of it, and by the sug- 
gested form of a deed annexed, to be very 
different in substance from what the intro- 



ductory words above quoted might seem to 
import It is in essential respects objection- 
able. He proposes a trust only "to secure 
the payment of any deficiency that shall be 
ascertained in the assets of the corporation 
bankrupts to pay all obligations due by the 
same." This language of the proposed deed 
is, to say the least, extremely equivocal on 
the question whether a primary liability on 
his part, or only an eventual accountability 
would be secured. The question whether the 
trust would be available at all, until the as- 
signees shall have themselves fully accounted 
for assets already in their possession, would 
thus be open to litigious contention. 

Again, there is to be a compulsory postpone- 
ment for two years of the definitive execu- 
tion of the proposed trust This would be 
repugnant to the nature of the trust vested 
in the assignees. They may, indeed, in their 
discretion, postpone its execution as to sub- 
jects requiring delay. But they should not 
surrender their discretionary power. Their 
general duty is to make the assets available 
with the least possible delay. Moreover, the 
deed provides that the trust is to be saddled, 
for the two years, with an irrevocable agency 
of the defaulting treasurer himself. This 
may, perhaps, not have been intended. The 
intention may have been only to bind 
him to render service in such an agency, if 
it should be required of him by the assignees. 
If so, the language used would need careful 
reformation. But I do not think that they 
ought even to be authorized to delegate any 
authority whatever to him. 

A peculiarly objectionable provision, also 
proposed, is that which would, on the exe- 
cution of the deed, release him absolutely 
from his indebtment and liabilities. If this 
man, however guilty, should make all the 
atonement in his power, future forbearance 
on the part of the assignees might not be 
improper. If he should make an uncondi- 
tional assignment or mortgage, of all his 
nominal and actual estate, for the equal ben- 
efit of all his creditors, forbearance might 
be accorded, unless other frauds be here- 
after discovered. But the forbearance ought 
to pe discretionary on the part of the credit- 
ors represented by the assignees. I think, 
however, that such property, nominally his 
own, as he may effectually transfer, might 
be credited absolutely to him at once, on 
account of his debt, at a certain valuation; 
and this valuation might reasonably be a 
liberal one. But a release of the excess 
of the debt, without receiving any equiv- 
alent, ought, when we regard the manner 
in which the debt was incurred, to be con- 
sidered out of the question. The moral ob- 
jections are insuperable. But, independently 
of them, such a release would be impolitic. 
It would probably embarrass the recourse 
of the assignees against the company's for- 
mer directors for neglect of their duty. Such 
directors might object, that the release was 
of the party who, having used the funds 
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which were abstracted, was primarily liable. 
His son, and his nephew, in whom respec- 
tively the legal estate in parts of the property 
is vested, \vould, on their executing the pro- 
posed deed, be also released from all de- 
mands of the assignees. For this the rea- 
sons may be sufficient. 

Another proposed provision to which I have 
already, in part, alluded, is that, of the prop- 
erty valued by him, as above, at $284,000, 
certain portions which he values at $48,000, 
shall be set apart for the preferential secu- 
rity of the other creditors whose debts he now 
computes at $42,437. Under this head a sep- 
arate trust is proposed. Objections to the 
complexity of this part of the plan are an- 
swered in the report. They will not be con- 
sidered here. The substantial objection is dif- 
ferent. It is the preferential character of 
the proposed security for the exclusive ben- 
efit of those other creditors. I have already 
suggested that, so far as their demands can 
be established as valid, they ought perhaps 
to stand on a footing of equality. But why 
they should be preferred, to the exclusion of 
the assignees, no reason has been suggested. 

Some other objections it is not necessary 
to specify. They would be consequent, in 
principle, upon those which have been 
stated. 

The assignees report the proposed arrange- 
ment, expressing "their willingness to close 
with the proposition;" and ask the court's 
"instruction whether or not they shall ac- 
cept the same." Here they mistake, I think, 
the judicial function of which* they invoke 
the exercise. This court of bankruptcy is 
legislatively made a court of summary equi- 
table jurisdiction over them, and over their 
trust Therefore, independently of any spe- 
cial provisions of the bankrupt act, the court 
could, by way of direction to them, as trus- 
tees, decide any question of legal or equita- 
ble right, which could be contentiously dis- 
cussed for opposing interests. But here no 
such question properly arises. The assignees 
have power, on their own responsibility, to 
perform the act in question, unless it would 
involve a breach of trust A trustee cannot 
obtain the direction of a court of equity as 
to the mere administration of his trust, in 
matters within his own discretion or power. 
But assignees in bankruptcy are not simple 
trustees. They are also in a certain sense, 
officers of the court of bankruptcy. There- 
fore, to prevent misconception, I state the 
objections which suggest themselves. So 
much for the general question. 

The question may next be considered un- 
der the bankrupt law. The 17th section en- 
acts that the assignee may, under the direc- 
tion of the court, submit to arbitration any 
controversy arising in* the settlement of de- 
mands against the estate, or of debts due 
to it; and may, under such direction, com- 
pound and settle any such controversy by 
agreement with the other party as he thinks 



proper, and most for the interest of the cred- 
itors. There is no other provision of the act 
which can be cited on the question, and this 
provision does not apply to it There is no 
suit or demand against the estate, and no 
controversy whatever as to a debt due to it. 
On the contrary, the report of the assignees 
expressly affirms that the treasurer unquali- 
fiedly admits his liability for the debt. The- 
only question is an undefinable one, which 
they seem to apprehend may arise in making 
available their judicial recourse for an in- 
disputable demand. If the enactment of the 
seventeenth section applied at all, it would 
be necessary for the assignees to take un- 
equivocally upon themselves the direct* re- 
sponsibility of recommending the arrange- 
ment, as in their opinion, a proper one. This 
they have not done; and they seem to have 
advisedly omitted doing it. If they had cer- 
tified their opinion that it would be proper, 
and I had been able to take cognizance of 
the question, I could not have concurred in 
their opinion. 

I do not think, on the mere ground of ex- 
pediency, that the additional protracted and 
complex trusts proposed would be likely to 
relieve the estate from litigations, or to ex- 
pedite its distribution. I see no reason that 
a decree in the present suit in equity may 
not be speedily obtainable. There will, in 
the mean time, be every facility for occa- 
sional interlocutory directions. Neverthe- 
less, it would, of course, be highly expedient 
that the purposes of that suit should be at- 
tained through a proper submission of the 
guilty defendant I have already intimated 
to what extent the assignees, upon his mak- 
ing such imperfect atonement as may still 
be in his power, might be justifiable in ac- 
cording future forbearance to him. But 
they should not allow him to impose arbi- 
trary conditions upon those who are suffer- 
ers from his delinquencies. Nor should he 
exact compensation for rendering to the 
sufferers any service within his power. 

It is to be recollected that the questions 
which have been considered, are entirely 
unconnected with the collection, disposal, or 
distribution of the assets now in possession, 
which are of the estimated value of $520,- 
000. It was admitted, on the argument, that 
such collection, disposal or distribution of 
them could not be facilitated or expedited by 
the proposed arrangement, if it had been 
carried into effect I have only to add, that 
if the estimate of $520,000 is too high, or too 
low, there should be a reappraisement, in 
order that the unfortunate creditors may not 
have incorrect expectations. The assets con- 
sist mainly of securities whose value does 
not, like that of merchandize or stocks, de-' 
pend upon fluctuations of a sensitive mar- 
ket; and there will, under efficient adminis-* 
tration, be no danger of sacrifice. 

[NOTE. See In re Franklin Sav. Fund Soc, 
Case No. 5,059.] 
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Case 3STo. 5,059. 

In re FRANKLIN SAV. FUND SOC. 

[1 Wkly. Notes Cas. 42.] 

District Court, E. D. Pennsylvania. Oct 21, 
1874. 

Practice— Order for Sale— Special Order to 
Perfect Unnecessary. 

N. L. Sharpless, for assignee, moved the 
court for a special order for leave to exe- 
cute and deliver assignments of certain mort- 
gages sold by the assignees under a former 
order giving them power to sell. 

THE COURT granted the motion, though 
considering the order unnecessary under the 
circumstances. 

[NOTE. See Estate of Franklin Sav. Fund 
Soc, Case No. 5,038.] 



Case No. 5,060. 

The FRANK MOFFAT. 

[2 Flip. 291; i 11 Chi. Leg. News, 114.] 

District Court, E. D. Michigan. Nov. Term, 
1S7S. 

Towing — Collision— Evidence— Laches— Rela- 
tion BETWEEN TCG AND TOW — 

Conflict of Evidence. 

1. Where a collision occurred between a pro- 
peller that was aground on the St. Clair Flats 
and a tow that was bound up, the propeller 
was condemned for not exhibiting a proper 
light and the tug, because it failed to stop. The 
schooner that was towed was adjudged fault- 
less. 

2. Looking to the business of towing as or- 
dinarily conducted upon the lakes, the relation 
between the tug and the vessel towed is that 
of master and servant. The tug furnishes her 
own crew, regulates the length of the line and 
the movements of the vessels, the order in 
which the tow shall be made up, and deter- 
mines the number of the tow, irrespective of 
the wishes of the master of the vessel towed. 
Each vessel is liable to third parties for her 
■own negligence; no further, but in certain 
ovents they may be jointly liable. 

3. Where there has been no change of owner- 
ship the libellant is not debarred of his action if 
he commences his suit within the time pre- 
scribed by the statute of limitations; and 
there is no laches because two years' time has 
elapsed since the collision. 

4. The general rule, that where there is a 
conflict of evidence with regard to what has 
taken place upon a vessel, the testimony of her 
own master and crew shall be believed in pref- 
erence to that of an equal number of witnesses 
observing her movements from another vessel, 
does not apply to the exhibition of a light. 

The propeller Colorado, while on a trip 
^rom Buffalo to Chicago ran aground on the 
north bank of St. Clair river, at about 8 p. 
m., on the 15th of November, 1873. This 
was in a bend or bayou of the channel, at 
some distance from the range of lights on 
the flats to the place where the ship canal 
enters. Lying there with her stern out 
slightly in the channel, and though having 
a space of between 300 to 600 feet on her 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



starboard side, she was run into by the tug 
Frank Moffat while ascending the river, 
having in tow the schooner Sunrise, at 
about 4 a. m. of the morning of November 
16. When the tug struck the Colorado she 
drew along upon that vessel the Sunrise, 
which also struck the propeller on her port 
quarter, inflicting serious damages. The col- 
lision was brought about by the negligence 
of the tug, for if she had ported at a proper 
distance she would have safely passed. The 
tug endeavored to fasten the blame on the 
propeller; insisting that she displayed no 
light 

F. H. Canfield, for libellant 
Geo. E. Halliday, for respondent 

BROWN, District Judge. I am satisfied 
there is no fault to be imputed to the schoon- 
er. The line connecting her with the tug 
was only 120 to 125 feet in length, and as 
the tug did not check until very close to the 
propeller, the utmost vigilance and activity 
on the part of the schooner in porting, would 
not have enabled her to clear the propeller. 
There is no evidence that any warning was 
given by the tug, although the mate swears 
that he thinks he told fhe watchman to go 
and sing out to them. With a longer line and 
with an earlier observation of the propeller 
on the part of the tug, the schooner might 
have ported in time to avoid her, but, under 
the circumstances of the case, it was ob- 
viously impossible. 

It is also claimed that the tug was acting 
simply as the agent of the schooner, and 
that the schooner is solely responsible for 
the negligence of the tug. There are a num- 
ber of English cases cited, as lending coun- 
tenance to this doctrine, but upon a careful 
examination, I find they do not sustain it 
to the extent claimed. In The Duke of Sus- 
sex, 1 W. Rob. Adm. 270, the action was 
brought against a tug for damage occasion- 
ed by the vessel in tow colliding with another 
vessel. It was held that the vessel in tow, 
having a licensed pilot on board, and no error 
or negligence being established on the part of 
the crew of the tug, she could not be held liable. 
Following the goneral rule in England, that a 
vessel is not liable for a collision occasioned 
by the act of a licensed pilot, it was held 
that as the steam tug only executed the orders 
of a pilot on board the vessel, and was guilty 
herself of no negligence, she could not be- 
held responsible. To the same effect is The 
Duke of Manchester, 2 W. Rob. Adm. 470. 
In The Gypsey King, Id. 542, Dr. Lushington 
states the English law as follows: "Now 1 
have, upon former occasions, already ex- 
pressed my opinion, tjiat a vessel in charge 
of a licensed pilot whilst in tow of a steam 
tug, is, under ordinary circumstances, to be 
considered as navigated by the pilot in 
charge; that if the course pursued by the 
steam tug is in conformity with his 'direc- 
tions, and a collision takes place, the pilot 
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is responsible, and not the owner of the 
vessel or of the steam tug. If, on the con. 
trary, the steamer disregard the directions 
of the pilot, and the collision was occasioned 
by her misconduct, the owners of the ship 
would, in that case, be responsible in this 
court, as for the act of their servant; and 
they must seek their redress against the 
owner of the steam tug in some other ac- 
tion." 

There is no case, however, even in England, 
holding directly that a steam tug, controlled 
by her own officers and men, would not be 
liable if she herself were guilty of negli- 
gence in bringing about the collision. In 
the case of Smith v. The Creole [Case No. 
13,033], the principal American case sup- 
posed to support the English doctrine, Mr. 
Justice Grier observed, "When canalboats 
or other like vessels are towed by steam- 
boats, it is usually underacontractwhichputs 
the towed vessel wholly under the direction 
and control of the officers of the steamboat 
In such cases the steamboat would be liable 
for any collision occasioned by the negli- 
gence or want of skill of her officers, but 
when the steam power has been hired to 
tow larger vessels in or out of port, the con- 
tract is different, and creates a different 
state of responsibility. The towboat in such 
case, is the servant of the ship, and in the 
exercise of its physical power, is bound to 
obey the orders, of the master or pilot who 
has command or control of the ship. If the 
towboat obeys the directions of the pilot 
or the master of the vessel, -he is responsible 
for the consequences. If the ship is brought 
into collision with another vessel, by the un- 
skillfulness or disobedience of orders of the 
officers or hands on the towboat, its owners 
are liable to the owners of the vessel or per- 
son who employed them, but not to third 
parties." 

I think this and later cases, holding the 
principal responsible instead of the servant, 
proceed upon the hypothesis that the neg- 
ligent act on the part of the tug was commit- 
ted in obedience to orders from the officers 
of the ship, and are not founded upon the 
general relation between them of master and 
servant 

The rule which governs this case is laid 
down in Sturgis v. Boyer, 24 How. [6o U. S.] 
123, and repeated in The Maria Martin, 12 
Wall. [79 U. S.] 44, in the following lan- 
guage: "Where the officers and crew of the 
tow, as well as the officers and crew of the 
tug participate in the navigation of the ves- 
sel, and a collision with another vessel en* 
sues, the tug alone, or the tow alone, or both 
jointly, may be liable for the consequences, 
according to the circumstances, as the one 
or the other or both jointly were either defi- 
cient in skill, or culpably inattentive or neg- 
ligent in the performance of their duties. 
See, also, The John Frazer, 21 How. [02 U. 
S.] 184; Sproul v. Hemmingway, 14 Pick. 1; 
The Belknap [Case No. 1,244]. 



As the business of towing is conducted up- 
on the lakes, I regard the relation between 
the tow and the tug as that of master and 
servant The tug engages usually for a 
lump sum, to tow the vessel from one point 
to another.' She furnishes her own crew, 
pursues her own course, regulates the length 
of the line, the movements of the vessels, 
the order in which the tow shall be made up, 
and determines the number of the tow, usu- 
ally irrespective of the wishes of the master 
of the vessel. It is true, the vessel in tow 
has certain duties also to perform, she must 
keep a careful lookout, follow in the wake 
of the tug, have her lights properly burn- 
ing at night, and do all she can to avoid a 
collision in case of danger. In the perform- 
ance of these services, the tug is -plainly a 
"contractor" within the definition of that 
word. Shear. & R. Neg. § 87. In such cases 
each party is responsible for his own negli- 
gence. If, by the negligence of the tug, the 
tow is drawn off her course, the tug is re- 
sponsible. If, by the negligence of the ves- 
sel she sheers out of her course, she is 
alone liable. It is a case where both partic- 
ipate in the movements of the tow, and both 
are concerned in its direction. I think all 
of the cases where the tug has been exon- 
erated, have been those where the act of neg- 
ligence committed by her was in obedience 
to an order given by an officer in charge of 
the vessel. In such case the vessel would 
clearly be liable and. the tug exonerated. 

The objection that the lien has been lost 
by the laches of the libellant, in failing to 
bring his action within a reasonable time, 
is untenable. The collision occurred the 16th 
of November, 1ST3, and the action was com- 
menced on the 10th of November, 1S75; 
about two years after the cause of action 
arose. Had the tug in the meantime been 
sold and passed into the Hands of a bona fide 
purchaser, without notice of this claim, I 
should have held the lien lost But where 
no change of ownership has taken place, I 
see no reason, why the libellant should be 
debarred of his action if he commence his 
suit within the time prescribed by the stat- 
ute of limitations. 

The liability of the. propeller depends sole- 
ly upon the question whether she was ex- 
hibiting a proper light at the time of the col- 
lision. On the one hand her crew swear 
that the usual anchor light was displayed 
upon the flagstaff, and that there was also 
a globe lantern standing upon the compan- 
ion way in such a position that it could be 
seen by a vessel approaching from behind; 
but their testimony is not of the most trust- 
worthy nature, as all but one man seem to 
have been below at the time of the collision. 
On the other hand, the master, mate, look- 
out, and engineer of the tug, all swear that 
no light was displayed; and two of them, 
at least, saw the propeller at some distance; 
were intently watching her to find out what 
she was, and would certainly have, seen a 
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light if it bad been exhibited. I do not think | 
the general rule, that when there is a con- 
flict of evidence with regard to what has 
taken place upon a vessel, the testimony of 
her own master and crew shall be believed 
in preference to that of an equal number 
of witnesses observing her movements from 
another vessel, applies to the exhibition of 
a light. This is a matter about which none 
of the crew can speak with any certainty, 
except those who were on deck, and even 
they might very easily overlook the extin- 
guishment of a light, while the crew of an ap- 
proaching vessel, keeping a proper lookout, 
could hardly fail to discern a light, if one 
exhibited. The night of the collision was 
a cold one, and I deem it not at all improba- 
ble that the oil might have become congeal- 
ed and the light either have been extinguish- 
ed or become so dim it could be seen but a 
short distance off. There is also evidence 
tending strongly to show that, after the col- 
lision occurred, a light was run up on the 
flagstaff of the propeller— a thing which 
would probably not have been done had 
there been a sufficient one already. Ait the 
time of the collision, there was also com- 
plaint made by the crew of the tug to the 
master of the propeller, that she was lying 
there without a light, and some one remark- 
ed that it was a pretty time of night to put 
up a light Upon the whole, I think the evi- 
dence preponderates in favor of the theory 
that the propeller was not exhibiting a prop- 
er light at the time of the collision. While 
the absence of such a light in a bright moon- 
light night would probably not have occa- 
sioned a collision, considering that the night 
was a dark one, though not cloudy, I cannot 
say it did not contribute to the collision in 
this case. Indeed, I think it very improba- 
ble that it would have occurred if a proper 
light had been exhibited. A fault proven to 
have been committed is presumed to have 
contributed to the collision, and the want of 
a proper light has always been considered a 
fault of the gravest description. I think it 
should require a clear case to satisfy the 
court that it did not aid in bringing it about 
The Thomas Lea, 3 Asp. 260; The Victoria, 
3 W. Rob. Adm. 49; The Saxonia, Lush. 410; 
The Olivia, Lush. 497;' The Indiana [Case 
No. 7,020]; The St Charles, 19 How. [60 U. 
S.] 108; The Osprey [Case No. 3,763]; Nelson 
v. Leland, 22 How. [63 U. S.] 55; The Ari- 
adne, 13 Wall. [80 U. S.] 475; 1 Pars. Shipp. 
550. I must therefore hold the propeller to 
have been in fault. 

I think the tug was also clearly in fault 
The evidence is uncontradicted that the pro- 
peller was seen some time before the colli- 
sion occurred. The mate says: "I could see 
something looming up before me in the dark. 
That is the first intimation I had of it I 
called the watchman's attention to it and he 
said it looked like the broadside of a barn. 
Then I saw that we were getting pretty 
close to her, and checked her down and 
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stopped her; put my wheel a-starboard. I 
saw it was my only chance of not striking 
her. T took it to be a small vessel of some 
kind, I did not know what I was so close 
to her I saw it was the only thing I could do. 

* * * Not more than half a minute elaps- 
ed from the time I saw the Colorado to the 
time I checked the speed of the tug; may 
be not that long. If I had known that it 
was a propeller, I don't know that there was 
anything to prevent me from porting my 
wheel, and clearing her, but I did not have 
my lights ranged and could not tell, and so 
I starboarded my wheel. If that had been a 
vessel sailing up the river I would have put 
my wheel to starboard." 

John Hiller, the watchman, says: "Mr. 
Edwards called my attention to this black 
spot, or something dark, it looked to hinu 
and risked me if I knew what it was, and I 
supposed it to be, when I first saw it, a 
bunch of rushes. I passed some queer re- 
mark about it; said it looked like the side of 
a barn or something in a joking way, and I 
stood forward with him; in a few minutes 
our light shone on the propeller's stern so we 
could see it it looked like a sail, the stern 
did, to me. Mr. Edwards checked the boat 
down immediately and I made the remark 
that I thought it was a small boat, a fishing 
boat or yacht of some kind; it looked like a 
small sail. Mr. Edwards checked the boat 
down and put his wheel starboard, and- 
stopped her soon after he checked her, 

* * * I don't think she could have been 
more than 100 or 150 feet from the propeller 
when she was checked down, probably fur- 
ther; I could not say exactly." 

John Thomas, the engineer, says: "My 
first knowledge was a bell rung and I got 
out of bed to see what was the matter, as 
I usually do when we go over the flats. I 
looked out and I could not see anything but 
a white glimmer, which I thought was* a 
sail, so we checked the engine back very 
slow. I told the second, he was standing by 
the engine, to check her slow, and by and by 
we got a bell to stop, and by that time we 
ran alongside. * * * It could not have 
been a very long time after we got the bells 
to check before we got the bell to stop; I 
could not tell exactly. It might have been 
half a minute or it might have been close 
on a minute for aught I know." 

The master of the propeller testifies that 
the propeller could have been seen three or 
four lengths of herself without lights. To 
the same effect is the testimony of the first 
engineer. 

I think it evident from this testimony, that 
the mate and lookout of the tug must have 
discovered the propeller very soon after 
passing the range lights at the bend, and at 
a distance of from 800 to 1,000 feet Fail- 
ing to discover exactly what it was, and 
mistaking it, perhaps, for a bunch of rushes, 
it was nevertheless incumbent upon them at 
once to stop until its character had been de- 
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terinined. If a steamer makes an object or 
liears a hail ahead of her, the character or 
position of which the officers are "unable to 
fix, it is their duty to stop until the doubt 
Is resolved. The Hypodame, 6 WaU. [73 U. 
S.] 210. She has no right to plunge blindly 
forward and encounter dangers, the magni- 
tude of which she is unable to discern. This 
applies with even greater force to a tug, 
since she is unable to back or to use any 
extraordinary efforts to avoid a collision, 
without endangering a collision between her- 
self and her tow. 

I think it quite probable there may have 
been a mistake in the range lights at the 
head of the canal, and that not only the 
starboarding of the tug, but the grounding 
of the propeller may be attributed to that. 
Although it is denied by the officers of the 
propeller, it is perhaps the most probable 
solution of her getting aground, and of the 
otherwise inexplicable movement of the tug. * 
But the question of fault does not hinge upon 
this. It was the duty of the tug at once 
to stop when she made out the dark; object 
ahead of her. Instead of this, she kept on 
for some considerable time, and apparently 
did not even check until the lights of the 
tug reflected back from the stern of the pro- 
peller, developed the fact that it was a ves- 
sel. The tug then first checked. Even 
then, prompt porting might have avoided the 
collision. Certainly the tug cannot claim 
the excuse of a wrong order given in a 
moment of imminent peril, since by her 
negligence in faUing to stop, she had brought 
herself into that predicament There must 
be a decree apportioning the damages, and 
referring it to a commissioner to assess and 
report the same. 



Case No. 5,061. 

£RANZ & POPE KNITTING-3MACH. CO. 
v. BICKFORD. 
[18 O. G. 734.] 

Circuit Court, E. D. Pennsylvania. Oct 31, 

1879. 

Patents— Validitt. 

Letters patent No. 99,426, dated February 1, 

1870, granted to William Franz and William 

Pope, and reissue patent No. 7,368, dated 

.Tanuary 20, 1868, granted to Thomas Crane 

for improvements in knitting-machines, found 

to he valid. 

In equity. 

Strawbridge & Taylor and B. F. Thurston, 
for complainant 
Frost & Coe, for defendant 

. McKENNAN, Circuit Judge. The bill in 
this case is founded upon five several patents. 
At the argument, however, the complainant 
limited its claim to recover to two of these 
patents— viz., reissued patent No. 7,368, to 
Thomas Crane, dated January 20, 1868; pat- 
ent to William Franz and William Pope, No. 
99,426, dated Pebruary 1, 1870. I am satis- 
fied by the proofs in the case that the com- 
9FED.CAS. — 16 



plainant is entitled to a decree affirming the 
validity of these patents, and that the de- 
fendant is shown to have infringed the sec- 
ond claim of patent No. 7,36S and the fifth 
claim of patent No. 99,426. Let a decree, 
therefore, for an injunction and an account 
be prepared accordingly. 

Decree: And now, to wit, October 31, 
1879, this cause having been heard upon 
pleadings and proofs and argument of coun- 
sel for the respective parties, it is ordered, 
adjudged and decreed that letters patent of 
the United States, reissue No. 7,36S, dated 
October 31, 1876, to Thomas Crane, assignor 
to the above-named complainant, for im- 
provement in knitting-machines, and letters 
patent of the United States to William Franz 
and William Pope, No. 99,426, dated Febru- 
ary 1, 1870, for improvements in knitting- 
machines, are good and valid. That the title 
to said letters patent and each of them is- 
duly vested in said complainant, and that 
said letters patent are infringed by the said 
defendant as to claim 2 of said reissue No. 
7,368 and claim 5 of said patent No. 99,426. 
That the defendant, Dana Bickford, his ser- 
vants, workmen, agents, clerks, and attor- 
neys, be perpetually enjoined and restrained 
from making, using, or vending any knitting- 
machine or apparatus described and claimed 
in said reissue No. 7,368, claim 2, and original 
letters patent No. 99,426, claim- 5, or either of 
them. That the complainant do recover of 
the defendant, Dana Bickford, the profits 
and gains made and received by him in conse- 
quence of the infringement and violation of 
the exclusive rights of the complainant, under 
said reissue No. 7,368, dated October 31, 1S76,' 
and said original letters patent No. 99,426, 
dated February 1, 1S70, together with the 
damages the said complainant has sustained 
thereby, together, also, with the costs of 
prosecution of this cause against said defen- 
dant And this cause is referred to Robert 
N. Willson, Esq., as master, to compute, as- 
certain, and assess said profits, gains, and 
also the damages to the said complainant 
and to take the proofs thereof and report the 
same to the court, with leave to the com- 
plainant to move the court upon notice to in- 
crease said profits and gains and damages 
that may be assessed and reported by said 
master. 



Case Mo. 5,061a. 

FKANZ & POPE KNITTING-MACH. CO. 
v. LAMB KNITTING-MACH. MAN- 
UF'G CO. et al. 
[19 O. G. 1000.] 
Circuit Court, E. D. Pennsylvania. March 15, 
1881. 
Patents— Infringement— Want op Defense. 
When the validity and infringement of the 
letters patent are supported by statement of 
facts admitted by defendant, who also admits 
the want of any valid defense, the judgment 
must he for complainant and decree accord- 
ingly. 
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In equity. 

Strawbridge & Taylor, for complainants. 

John K. Bennett, for defendants. 

BUTLER, District Judge. And now, March 
15, 1881, this cause having been brought to 
final hearing, proofs on the part of the re- 
spective parties having been taken and closed 
in said cause, the said cause having been sub- 
mitted to the court upon the statement of the 
plaintiffs' case by counsel for complainants 
and the statement by defendants' counsel ad- 
mitting the want of any valid defense to the 
said case on the part of said defendants, and 
admitting the validity and the infringement 
of the several letters patent mentioned as in 
the bill of complaint stated, it is ordered, 
adjudged, and decreed that reissue letters 
patent No. 7,3G8, dated October 31,«1S76, to 
Thomas Crane, assignor to the above-named 
complainants; letters patent No. 105, 1S7, 
dated July 12, 1870, to William Franz and 
William Pope; letters patent No. 123,6S7, 
dated February 13, 1872, to William Franz 
and William Pope; letters patent No. 102 t - 
529, dated May 3, 1870, to William Franz 
and William Pope; letters patent No. 99,425, 
dated February 1, 1870, to William Franz 
a.nd William Pope; all for improvements in 
lnritting-machines, are good and valid; that 
-the title to said letters patent in each of them 
is duly vested in said complainants, and that 
said letters patent are infringed by the said 
defendants and each of them; that the de- 
fendants and each of them and their ser- 
vants, workmen, agents, clerks, and attorneys 
be perpetually enjoined and restrained from 
"making, using, or vending any knitting-ma- 
chines or apparatus described and claimed in 
said letters patent or either of them; that 
the complainants do recover of defendants 
the profits and gains made and received by 
them in consequence of the infringement 
and violation of the exclusive rights of com- 
plainants under said letters patent and each 
of them, together with the damages the said 
complainants have sustained thereby, to- 
gether, also, with the cost of prosecution in 
this case against said defendants. And this 
case is referred to Robert N. Willson, Esq., 
as master, to compute, ascertain, and assess 
said profits and gains, and also the damages 
to the said complainants, and to take the 
proof thereof and to report the same to 
the court. 

Case No. 5,062. 

The FRANZ SIGEL. 
[14 Blatchf. 480.] i 

Circuit Court, S. D. New York. June 11, 

1878.2 

Collision— Betwdex Steam Vessels. 

The steamboat W. had the steamboat S. off 

her starboard side and the courses of the two 

i [Reported by Hon. Samuel I?latchford, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Affirming Case No. 5,311.] 



vessels crossed. The pilot of the W. saw that 
the S. must encounter a cross tide, and that it 
would affect her movements. He made no al- 
lowance for this and did not give the S. suffi- 
cient room. A collision ensued between the 
two vessels. Held, that the AY. was wholly in 
fault. 
[Cited in The Fred W. Chase, 31 Fed. 95.] 

This was an appeal from a decree of the 
district court [of the United States for the 
Southern district of New York], in a suit in 
rem, in admiralty, dismissing the libel. [Case 
No. 5,311.] About noon of July 19, 1871, the 
steam propeller Franz Sigel, of ninety tons 
burden and seventy-five feet in length, hav- 
ing on board a cargo of sugar and so loaded 
as to be a little by the head, was on her way 
up the East river, at a slow rate of speed, 
from Prentice's stores, Brooklyn, below 
Bridge street, to the foot of Gold street. 
Brooklyn, above Bridge street. The weath- 
er was fair, the tide strong ebb and the wind 
fresh down the river. The course of the 
Sigel was under the Brooklyn shore, not far 
from the ends of the piers, so as to avoid 
the strength of the tide. She had been long 
employed as a steam lighter in the harbor 
of New York and was well known. Her 
course at the lime was the one she usually 
took when employed as she then was, with 
an ebb tide and such as those engaged in 
similar business were accustomed to take 
under like circumstances. The George Wash- 
ington, a side-wheel steamboat running on 
a ferry between Oliver street slip, New 
York, and the foot of Bridge street, Brook- 
lyn, was at the same time on a trip 'from ' 
New York to Brooklyn. The distance be- 
tween the two slips is about one mile and 
the Brooklyn slip is further up the river than 
that on the New York side. The ebb tide 
in the East river strikes the New York shore 
above Corlears* Hook and then sets across 
to a point near the foot of Gold street, Brook- 
lyn. From there it follows down the Brook- 
lyn shore to a tight dock, known as "Long 
Dock," situated next above the ferry slip 
and but a short distance -from it. This dock 
extends into the river about ten feet beyond 
the ferry slip, and about seventy feet beyond 
the docks above, between it and Gold street. 
When the tide reaches this dock it strikes 
off with great force toward the New York 
shore. This movement of the tide is reg- 
ular and well understood by all engaged in 
business upon the river in that vicinity. Skil- 
ful navigators always make their calcula- 
tions to counteract its influences. Upon leav- 
ing her New York slip, the Washington 
headed up the river, under the New York 
shore, until she reached a point some dis- 
tance above her Brooklyn slip, when she 
rounded to and commenced crossing the river, 
relying upon the wind and tide to carry her 
down abreast her slip by the time she was 
ready to enter it. This was proper naviga- 
tion and the course usually pursued under 
like circumstances of wind and tide. After 
the Washington had rounded to and while 
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she was still under the New York shore, her 
pilot discovered the Sigel on his starboard 
side, two or three piers below the bridge 
street slip.' He then gave two blasts of 
"his whistle, which were not heard on the 
Sigel and were not answered. The river at 
that point is about two thousand feet wide. 
The Sigel kept her course, and, when she 
was about abreast the ferry slip, the engine 
of the Washington was stopped, she being, 
at the time, near the middle of the river and 
heading so as to enter her slip. Nothing 
more was then done to arrest her progress 
and she went ahead under the influence of 
her former headway and the force of the 
wind and tide upon her port broadside. Aft- 
er the Sigel had passed the ferry slip, she 
struck the cross tide which set out from .Long 
dock. This took her bodily out into the river 
and turned her bow somewhat off her true 
course. The Washington was then above 
the Sigel and above her slip. On striking 
the cross tide, the full power of the engine 
of the Sigel was put on, and she was forced 
through the strength of the current and 
straightened upon her course. Her pHot, 
then discovering that there was danger of 
a collision, rang his bell to stop and back, 
Tmt, before stern way could be got on her, 
she struck the Washington on the starboard 
side, just forward of the wheel, producing 
the injury complained of. As soon as the 
pilot of the Washington saw that the Sigel 
was being carried out by the tide, he, for the 
first time, rang his bell to stop and back, 
but, before the headway of the boat was 
-stopped, the collision occurred. 

Welcome R. Beebe, for libellants. 

Henry T. Wing, for claimants. 

WAITE, Circuit Justice. Upon the facts, 
I am clearly of the opinion that the collision 
was caused solely by the fault of the Wash- 
ington. She saw the Sigel off her starboard 
side, and the courses of the two vessels 
crossed. It was the duty of the Sigel, there- 
fore, to hold her course, and of the Wash- 
ington to keep out of her way. The pilot 
of the Washington saw that the Sigel must 
encounter the cross tide, and that, with her 
speed and load, it would necessarily affect 
her movements. It was his duty, therefore, 
to make the necessary allowances for this, 
and to see that the Sigel had sufficient room 
to do whatever was required. That he failed 
in this, is evident from the fact, that, as soon 
as the Sigel took the sheer, he rang his bell 
to back, and only between three and four 
turns of the wheel had been made before 
the collision occurred. In the meantime, the 
Steel had overcome the force of the current 
•and straightened herself up on her course. 
I agree entirely with the district judge in 
the views which he took of the case [Case 
No 5,311], and a decree may be prepared dis- 
missing the libel with costs. 

FRASER, In re. See Case No. 5,0G8. 
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FRASER et al. v. HUNTER et aL 

[5 Cranch, G. C. 470.] * 

Circuit Court, District of Columbia. Oct 
Term, 1S38. 

Boundakies— Evidence — Extent of Possession 

—Locus in Quo— Parties — Pkoof — 

Joint Actions. 

1. When the question is upon a di~putei boun- 
dary line, the court will not permit hearsay evi- 
dence to be given that a particular object 
(such as a spring), was on the land of one of 
the parties. 

[Applied in South-West School Disk v. Wil- 
liams, 48 Conn. 508.] 

2. The possession of a person claiming title 
without definite metes and bounds, will not, in 
law, he deemed to extend beyond the actual pos- 
session proved. 

3. A husband, who has conveyed all his es- 
tate to a trustee for the sole and separate use 
of his wife, may join with her in an action of 
trespass quare clausum fregit, and in law 
would be entitled to the damages recovered, 
although in equity he might be considered as 
receiving them in trust for the separate use of 
the wife. 

4. A deed of bargain and sale by a person not 
in possession conveys no title. 

5. There must be actual possession by the 
plaintiff, of the locus in quo,, at the time of the 
supposed trespass. 

6. The plaintiff must prove every abuttal set 
forth in his declaration. Boundaries may be 
proved by hearsay. 

7. All the plaintiffs must have a right to re- 
cover, or none can recover, - There must be a 
joint cause of action. 

Trespass quare clausum fregit. 

Mr. Brent, for plaintiffs [A. R. Fraser and 
W. S. Alexander and wife], offered to prove 
by a witness, that some years ago, Simon 
Summers, an old and legal surveyor of the 
county of Alexandria, who is now dead, 
showed the witness a line of Chapman's 
land, under whom the defendants [Alexan- 
der Hunter and Robert Ball,] claim to hold, 
at or near Hall's Spring, and stated to the 
witness that Hall's Spring was on the land 
of the Alexanders; to which evidence the 
defendants objected, and THE COURT 
(THRUSTON, Circuit Judge, absent), refused 
to permit the same to be given; to which 
refusal the plaintiffs took a bill of excep- 
tions. 

The plaintiffs offered in evidence a trust 
deed, dated April 20, 1807 (under which the 
plaintiffs claim), from the plaintiff W. S. 
Alexander to Baldwin Dade (the father of 
Mrs. Alexander, wife of W. S. Alexander, 
and one of the plaintiffs), conveying "all his 
right, title, and interest in any lauds lying 
between the lines north six west, and north 
seventeen west, supposed to be the west 
boundary of Howison's patent," without de- 
scribing his claim by metes and bounds; and 
contended, that as they had proved Mrs. 
Alexander's possession east of the disputed 
line, such possession was evidence of his pos- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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session lip to the line north seventeen west, 
including the land in dispute. 

CRANCH, Chief Judge, was of opinion 
that as the deed did not describe the lands 
conveyed by W. S. Alexander to Mr. Dade, 
by metes and bounds, his possession could 
not be considered as extending beyond his 
actual possession proved. Ellicott v. Pearl, 
10 Pet. [35 U. S.] 442. 

MORSELL, Circuit Judge, was of opinion 
that the deed should go to the jury with 
such parol evidence as had been given. 

The plaintiffs, however, gave subsequent 
evidence of acts of possession, by cutting 
wood for fuel and other purposes, on the dis- 
puted lands, hy the son of the plaintiff Wal- 
ter S. Alexander, about sixteen years ago, 
and then THE COURT (THRUSTON, Cir- 
cuit Judge, absent), permitted the deed to 
be read in evidence to the jury. 

THE COURT also permitted the following 
question to be asked of the plaintiffs* wit- 
ness, Mrs. Zimmerman: "Do you know, by 
general reputation, any of the lines, or 
boundaries, or corners, of Mr. Walter Alex- 
ander's land?" She answered, "No;" but 
said that Hall's Spring was generally re- 
puted to be on Alexander's land; but THE 
COURT said that that was notadmissibleevi- 
dence. They, however, permitted her to be 
asked whether Hall's Spring was generally 
called "the head of long branch," that being 
one of the calls of Robertson's patent See 
Leland v. Wilkinson, 6 Pet [31 U. S.] 317; 
Ellicott v. Pearl, 10 Pet [35 U. S.] 412. 

THE COURT also permitted the declara- 
tions of the plaintiff W. S. Alexander, to be 
given in evidence by the defendants, al- 
though he had conveyed all his estate to a 
trustee for the sole use of his wife, (who is 
also a plaintiff,) it being an action of tres- 
pass quare clausum fregit, and not a real 
action; and the damages, so far as his wife 
is to participate in them, will, at law, be- 
come the property of her husband, although 
in equity he might be considered as a trustee 
of them for her separate use. 

Mr. Taylor, for defendants, moved the 
court to instruct the jury, that upon the 
plaintiffs* evidence they cannot recover. 1. 
Because one of the plaintiffs, by their own 
showing, has no interest After his deed to 
Dade, W. S. Alexander was only the agent 
of Dade, and of his wife, and in that charac- 
ter cannot maintain an action for a trespass; 
and if an improper party is one of the plain- 
tiffs, it is a misjoinder, and there must be a 
nonsuit 1 Chit PI. 54; Goodtitle v. Mor- 
gan, 1 Term R. 758. 2. Because the plain- 
tiffs have not proved possession at the time 
of the supposed trespass. Com. Dig. 377, tit 
"Trespass," B. 3; Wells v. Prince, 4 Mass. 
64; Stuyvesant v. Tompkins, 9 Johns. 61; 
Dunham v. Stuyvesant 11 Johns. 569; 5 
Dane, Abr. 553, 554; Wilde v. Cantillon, 1 
Johns. Cas. 123; Graham v. Peat, 1 East, 
244. 
R. J. Brent, contra, admits that if there 



has been a misjoinder it is fatal. But this 
is not a misjoinder, because in all actions to 
vindicate the rights of the wife against a 
stranger, the husband must be joined, al- 
though he has no personal interest in the 
event of the suit Cookson v. Castline, Cro. 
Eliz. 96; Weller v. Baker, 2 Wils. 423. 

The deed of trust for the benefit of the 
wife cannot be set up to defeat her right of 
action. She as cestui que trust has a right 
of action for a trespass upon her possession, 
and her husband "must be joined for con- 
formity." Hopkins v. Ward, 6 Munf. 3S; 
Ricard v. Williams, 7 Wheat [20 U. S.] 59; 
Smith v. Lorillard, 10 Johns. 347; Catteris 
v. Cowper, 4 Taunt 547; Ewen v. Burnett, 
11 Pet [36 U. S.] 53; 7 Com. Dig. 510, tit. 
"Trespass," B. 2. Possession alone is suffi- 
cient to support the action against a mere 
wrong-doer. Graham v. Peat 1 East, 246. 
Mrs. Alexander is one of the heirs at law of 
the deceased Baldwin Dade, the trustee, and 
is also the cestui que trust, and is therefore 
properly made one of the plaintiffs; and if 
she is entitled to sue, her husband must also 
be made a plaintiff. Brotherson v. Hodges, 
6 Johns. 108; 1 Saund. note g; 2 Tuck. Bl. 
Comm. 218; Harper v. Charlesworth, 4 Barn. 
& C. 574; Catteris v. Cowper, 4 Taunt 546; 
Ellicott v. Pearl, 10 Pet [35 U. S.] 442. To 
constitute actual possession, it is not neces- 
sary that there should be any fence or in- 
closure on the land. Id.; Ewen v. Burnett, 
11 Pet [36 U. S.] 52; Lessee of Sicard v. 
Davis, 6 Pet. [31 U. S.] 139, 140; Jackson v. 
Dunn, 3 Johns. Cas. 118; Hunt v. Wickliffe, 
2 Pet. [27 U. S.] 204; Alexander v. Pendle- 
ton, 8 Cranch [12 U. S.] 4G2; Jackson v. 
Wheat, 18 Johns. 44; Ricard v. Williams, 7 
Wheat [20 U. S.] 105; Lessee of Clarke v. 
Courtney, 5 Pet [30 U. S.] 354, 356. 

Mr. Brent proposed to ask young Mr. Alex- 
ander (who had testified that about sixteen 
years ago he had gone upon the land now in 
dispute and cut wood upon it), whether, at 
the time of his going upon the land in dis- 
pute he did so under a claim of title by his 
father and mother up to the line N. 17 west 
the supposed west line of Howison's patent; 
but 

THE COURT (MORSEDD, Circuit Judge, 
contra,) refused to permit the question to be 
asked, because no title was shown by metes 
and bounds up to that line, and therefore 
there can be no constructive possession to- 
that line. 

Mr. Coxe in reply, as to the defendant's 
motion to instruct the jury that the plaintiffs 
cannot recover upon their evidence, contend- 
ed that the plaintiffs must prove all their 
abuttals, which they have not done. Martin 
v. Kesterton, 2 W. Bl. 1089; 5 Dane, Abr. 
594; 2 Salk. 453; 2 Chit. 388, note n; Bull. 
N. P. 89. The deed from W. S. Alexander 
to Dade, under which the plaintiffs claim, is 
only of his interest in any lands in Howi- 
son's patent lying between the lines north 6 
west and north 17 west; and bounded on 
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the north by Mason's land, on the west by 
the Glebe, and on the east by Custiss's land. 
There is no evidence that the locus in quo is 
in Howison's patent, nor is that patent lo- 
cated on the plat There is no evidence 
that it is bounded on the north by Mason's 
land, nor on the west by the Glebe, nor on 
the east by Custiss's land. It is admitted 
that possession alone will maintain trespass 
against a mere wrongdoer; and the plain- 
tiffs, if they can recover in this action, must 
recover upon their possession alone, for they 
have not made out a title. There is no evi- 
dence of any possession by Fraser; and as 
all must have a joint cause of action, or 
none can recover, it is evident that the plain- 
tiffs cannot recover in this action. Besides, 
there is no evidence that Alexander was in 
possession at the time of his deed to Bade. 
And a deed of bargain and sale without 
possession in the bargainor is void. There 
is no evidence of possession until about the 
year 1822, and the deed was made in April, 
1807. Peters v. Condron, 2 Serg. & R. 83; 
Wickham v. Freeman, 12 Johns. 183. Mr. 
Alexander had no possession at the time of 
the supposed trespass, and therefore is im- 
properly made a plaintiff in the cause. Starr 
v. Jackson, 11 Mass. 519; 15 Petersd. Abr. 
148. 

As to the abuttals, Mr. Brent cited Roberts 
v. Karr, 1 Taunt. 497, and Durgin v. Leigh- 
ton, 10 Mass. 56. 

THE COURT (nem. con.) was of opinion 
that the plaintiffs could not recover upon 
the evidence, for the reasons stated in the 
argument of the defendant's counsel. The 
plaintiffs became nonsuit, acquiescing in the 
opinion of the court 



Case No. 5,064. 

FRASER v. WELLER et aL 

[6 McLean, 11.] i 

Circuit Court, D. Michigan. June Term, 

1853. 

Ejectment— Statute op Michigan— Speoiai. 

Pleas— Demurrer— New Trial. 

1. The ancient forms of the action of eject- 
ment having been modified by the statute of 
Michigan, and a new mode provided, that mode 
must be pursued. 

[Cited in Hyatt v. Challiss, 55 Fed. 26S.] 

2. Special pleas in this mode are not allowed. 
A demurrer, on this ground, must be sustained 
to a special plea. The statute gives a second 
trial, as a matter of course, if the motion be 
made to set aside the first judgment within 
three years. 

3. A new trial thus granted, which vacates 
the judgment, the party cannot bring a new suit 
in this court. Having sought the special reme- 
dy under the statute, in the state court, he can- 
not abandon it. 

LCited in Cunningham v. City of Milwaukee, 
13 Wis. 123.3 ' 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



[This was an action at law by Alice 
Eraser against Charles Weller and others.] 



Mr. ■ 



- for plaintiff. 



Mr. Hawkins, for defendants. 

OPINION OP THE COURT. This is an 
action of ejectment In addition to the gen- 
eral issue, Weller, the defendant, pleaded 
that the grantor of the plaintiff had hereto- 
fore instituted an action of ejectment against 
the defendant for the same premises, in 
which a trial was had, and a judgment ren- 
dered for the defendant in the state court 
To this plea the plaintiff replied, that the 
said judgment had been set aside and a new 
trial granted. The defendant demurred to 
this replication; and assigned as cause of de- 
murrer, that the Revised Statutes of 1846 
abolished the ancient forms in the action of 
ejectment, and authorized a statutory ac- 
tion; and that by section 35 it is declared that 
the judgment in the action should be con- 
clusive. But that the thirty-sixth section 
authorized the court to grant a new trial, 
under certain circumstances, and declared 
that not more than two new trials shall be 
granted. The statute provides that the de- 
fendant, in the action of ejectment, may de- 
mur, or plead the general issue and give spe- 
cial matter in evidence. No special pleas, 
therefore, can be allowed. The demurrer to 
the plea is, therefore, sustained. 

THE COURT intimated that the special 
remedy given by the statute must be pur- 
sued. The first judgment in ejectment is 
final, unless within three years a motion is 
made to >set aside the judgment, and the 
costs of the first trial are paid. This motion 
was made within the time limited, and the 
costs were paid, so that the judgment was 
vacated, under the statute. And the ques- 
tion arises whether under such circumstan- 
ces, the suit may be brought in this court 
If the first judgment had not been set aside, 
under the statute, it would have been final. 
It was set aside without cause, on the motion 
being made within the time limited. The 
judgment was vacated under the statute, 
which was a part of the proceeding author- 
ized; this being done, the party is not at 
liberty to resort to this tribunal. It would 
be a fraud upon the law. For aught that ap- 
pears, the first judgment could not have 
been set aside, except under the provisions 
of the statute. This remedy having been 
claimed under the statute, the party is bound 
to go on with another trial. Having set 
aside the bar to another suit, he does so, 
under an obligation to pursue the special 
remedy under the statute. He cannot claim 
the remedy in part, to his advantage, and 
then abandon it to the injury of the other 
party. 
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Case No. 5,085. 

FRASER v. WOLCOTT et al. 

[4 McLean, 3G5.] i 

Circuit Court, D. Illinois. June Term, 1S48. 

Partnership— Note Signed with Firm Name 

after Dissolution. 
At law. 

Mr. Smith, for plaintiff. 
Mr. Powell, for defendant 

OPINION OF THE COURT. This was an 
action of assumpsit. The defendants plead- 
ed non-assumpsit, and that the note was 
signed by Goodwin as a partner of Wolcott, 
in both their names, when they were not 
partners. By the eighth section of the Re- 
vised Statutes of 1845, it is provided, that j 
in "actions upon contracts, expressed or im- 
plied against two or more defendants, al- 
leged to have been made or executed by 
such defendants, as partners, or joint ob- 
ligors or payers, proof of the joint liability 
or partnership of the defendants,'* etc., [shall 
not in the first instance be required to entitle 
the plaintiff to judgment], unless a plea be 
filed under oath, denying the execution of the 
instrument by the defendants. The oath is 
appended to this plea. It appears the defend- 
ants were formerly partners, but 'that their 
partnership had been dissolved before the ex- 
ecution of this note. Non-suit. 



Case 3STo. 5,066. 

FRATES et al. v. HOWLAND. 

[2 Lowell, 36.] 2 

District Court, D. Massachusetts. Aug., 1871. 

Seaman's Wages— Whaling Voyage. 

1. The stipulation which was introduced 
some years since into the usual form of ship- 
ping articles for whaling voyages, that the 
owners shall have the right to ship catchings 
home, on freight, is beneficial to both parties, 
and is valid. 

2. When such catchings had been shipped 
home, and the owners in good faith and in the 
exercise of their best judgment had kept them, 
unsold, hoping for a rise- in the market, held, 
they were not bound to account for them at 
their value when they arrived. 

3. Whether, after receiving such catchings, 
they would not be bound to stop any charges for 
interest on advances to the seamen, quaere? 

[This was a libel for wages by John Frates 
and others against Edward W. Howland.] 

The thirteen libellants were part of the 
crew of the ship Cornelius Howland, on a 
whaling voyage, which was prosecuted main- 
ly in the Arctic Ocean. The ship left New 
Bedford in November, 1S67, and returned 
in May, 1871, having shipped home by other 
vessels the oil and bone taken in the seasons 
of 1868 and 1S69, most of which remained 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reported by Hon. John Lowell, LL. I)., 
District Judge, and here reprinted by permis- 
sion.] 



unsold at the return of the vessel. The ship- 
ping papers contained an article which was 
introduced into these contracts about fifteen 
years ago, and is now printed in all of them, 
as follows: "It is understood and agreed 
that the master shall have the right to ship 
catchings home or elsewhere at any time 
during the voyage, and that the net proceeds, 
after deducting freight, insurance, and ex- 
penses incident to the sale and settlement 
of the same, shall bear interest from and 
after the sale until the termination and 
making up the settlement of the voyage.'* 
And that if the ship herself earns freight, 
it shall be divided proportionately in like 
manner with the catchings. It was proved 
that the season in the Arctic Ocean was so 
short, and the distance from New Bedford 
so great, that this kind of whaling could 
not be prosecuted to advantage from that 
port without the power of shipping home 
the catchings, which enabled the vessel to 
follow the business for several successive 
seasons before returning home. Upon the 
articles, the lay of each seaman below the 
rank of boatsteerer was entered as the three 
hundred and fiftieth; but the pleadings set 
up, and it was admitted to be true, that 
every one signed an additional paper, which 
was annexed to the articles, by which it 
was agreed that if he should satisfactorily 
pei*form his duties on board the ship, and 
return inner to New Bedford, there should 
be paid to him, after deducting seventy-five 
dollars, but not deducting any charge for 
fitting, discharging, or interest on the home 
bill, the difference between the lay mention- 
ed in the articles, and a much better one 
mentioned in this contract The questions 
argued at this time were, whether the own- 
ers were bound to account for the catchings 
which had been sent home at their value 
when they arrived, which was much greater 
than it was at the return of the ship; and 
whether the crew were bound to submit to 
the deduction of seventy-five dollars, in ac- 
cordance with the special contracts. Th<* 
catchings had been kept on hand for a rise 
in price. 

G. H. Palmer and C. T. Bonney, for libel- 
lants. 

The catchings were sent home for sale, 
and should have been sold within a reason- 
able time, or at all events credited within a 
reasonable time, so that they might bear in- 
terest. 

The stipulation that seventy-five dollars 
shall be deducted from the agreed lay is 
void. 

E. L. Barney, for respondent. 

The owners of the ship may exercise their 
best judgment in deciding upon a sale. The 
object of the shipment is not so much for 
sale, as for enabling the vessel to continue 
her voyage in the best manner. The owners 
may be likened to trustees, who are bound 
to exercise their best discretion. The seven- 
ty-five dollars is instead of the usual charges. 
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LOWELL, District Judge. I am not aware 
of any law which requires the original con- 
tract of seamen in the whaling service to 
be in writing; because the voyage is not 
"foreign" within the act of 1790 [1 Stat 
145]; Taber v. U. S. [Case No. 13,722]; The 
Atlantic [Id. 620]; Curt Mereh. Seam. CO. But 
the statutes of April 4, 1S40 [5 Stat 370], and 
July 20, 1840* [o Stat 394], which concern the 
treatment of seamen on a voyage, and their 
discharge, and even the shipment of men in 
the course of the voyage, as well as the re- 
turn of seamen to the home port, are ap- 
plicable to this branch of business. Bates v. 
Seabury [Case No. 1,104]; The Antelope [Id. 
484]; The Louisa A. [Id. S,530]. So that if 
there is a written contract, as there always 
is and should be, the act of 20th July, 1840, 
requires a true copy of it to be taken by the 
master; and this is, for all consular purposes, 
conclusive evidence of the contract and reg- 
ulates the dealings between the parties in 
the course of the voyage; and men shipped 
during the voyage, if shipped at a consular 
port, have the right to require a compliance 
with the eighth clause of the act In this case 
the paper signed by the foremast hands did 
not state their contract truly; and although 
there may have been no necessity that the 
men should sign articles, yet it was fraud- 
ulent conduct on the part of the agent to in- 
duce them to sign two different contracts, 
one of which only, and that the false one, 
was furnished to the collector and earned 
on the voyage. So far as the parties are 
concerned, the objections to such a course 
are many. A seaman might be disabled, or 
might be discharged at a foreign port by 
consent and the consul could not know how 
the settlement should be made with him. 
The reason given in the argument, that the 
owner in case of desertion would be bound 
to pay the forfeited wages to the United 
States, and wished to deceive them, does not 
recommend itself very strongly to the con- 
sideration of a court of justice. It was tes- 
tified that owners sometimes promise a 
slightly increased lay, on conditions like 
those found in this contract, as a premium 
for good conduct; and I do not know that 
there is, any objection to this, if done in 
good faith, and if the original lay is a fair 
and honest one agreed to by the parties. But 
the same intelligent witness who spoke of 
this custom, had never heard of any such 
difference as that between one three hun- 
dred and fiftieth and one two hundred and 
tenth, nor of any real lay as small as the 
former. It is plain that the shipping ar- 
ticles are a mere fiction in this particular. 

Under these circumstances, I must, of 
coxu*se, construe these special contracts, made 
for the exclusive benefit of the owners, most 
strongly against them, and set aside any 
conditions that may be oppressive. 

Both parties have agreed, that for the pur- 
poses of this ease, the lays mentioned in the 
special contracts are to be the basis of set- 



tlement; but the men dispute the deduction 
of seventy-five dollars. It appears that this 
was in lieu of certain charges, which are 
said to be usual; namely, for fitting and dis- 
charging the vessel, and for interest and 
insurance on the advances. Judge Sprague 
has repeatedly disallowed all of these charges 
excepting interest; and I do not see how I 
can allow them, unless it shall appear that 
some changes in the shipping articles or 
in the course of trade have changed the as- 
pects of the question, which I neither af- 
firm nor deny, for I am not informed upon 
the matter. I should be glad to have all 
question_of charges carefully examined before 
the assessor, if the parties are willing to 
assume the burden. See Lovrein v. Thomp- 
son [Case No. S,557]; Bates v. Seabury [Id. 
1,104]. 

The other question is one of great im- 
portance and of some difficulty. The evi- 
dence shows, and the libellants admit that 
what is now article 9 of the ordinary con- 
tract authorizing the master to ship home 
oil and bone, is useful and advantageous to 
all parties, if, indeed, it is not essential to 
the prosecution of the particular sort of en- 
terprise undertaken in this case; and I have 
recognized its validity in former cases. The 
decision of Judge Sprague, that under the 
older form of contract all such shipments 
were at the risk and expense of the owners, 
may have led to the change. But the ques- 
tion now arises for the first time, whether the 
owners are bound to sell the oil and bone on 
its arrival. It has been repeatedly decided 
by my predecessor, and by me, that the own- 
ers must account for the oil brought home, on 
its arrival, and cannot wait for changes of 
market The main reason for this decision is, 
that the seamen cannot wait the issue of the 
mercantile enterprise after their own part in 
it is ended. Their right is to wages regulat- 
ed by the catch, and these wages are payable 
on the return of the vessel. The owners re- 
tain the property in the oil, and need not 
sell it, if they account for it at the cash 
value. Under the ninth clause, the oil and 
bone are to be shipped home for sale; but is 
there any time at which the sale must be 
made short of the return of the vessel, or 
other termination of the voyage? Upon re- 
flection, I am not able to fix any time short 
of that The main purpose of this clause ap- 
pears to be to exclude the conclusion that the 
owners are bound to get the oil home at 
their own expense; for there is coupled with 
the agreement that they may ship oil on 
freight, the further stipulation, that if their 
vessel earns freight in a similar way the sea- 
men shall share it The owners have a cer- 
tain quantity of oil which they might, per- 
haps, bring home, but which it is convenient 
to send home. I should probably hold that 
they were bound to insure it, and that, if 
lost, they must account for its value. But 
when it reaches home, it seems to me they 
may hold it as part of the proceeds of the 
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voyage, if in good faith and in the exercise 
of their own best judgment they deem it 
wise for all parties to do so. It is not a 
consignment; and the seamen would, per- 
haps, have no right to order the owners to 
sell or not to sell; though this I do not de- 
cide. If instructions were sent on, the owners 
would be likely to follow them, because the 
seamen could not then complain of the re- 
sult When the market is falling, as has now 
been the case for five years, the result of 
holding is most unfortunate. But on a rising 
market it would be different, and I must 
fix some definite and absolute rule. Either 
they must always sell, or they may always 
control the latter. I cannot see my way to 
the decision that they must do the former. 
The argument was much pressed, that one 
consideration operating with the seamen to 
accept article 9 as part of their contract was, 
that a fund was thus put into the owners' 
hands to stop the charges of interest and 
insurance upon the advances. I admit that 
there is force in this argument; and it may 
be that the interest and insurance on ad- 
vances, if otherwise valid, ought to cease 
from the time that the owners have in their 
hands any oil or bone from which they might 
have reimbursed themselves, if they had chos- 
en to do so. This is one of the points which 
may come up hereafter. Interlocutory decree 
for libellants. Wages to be assessed. 



Case No. 5,067, 

FRAYSER et al. v. RUSSEI/I/. 

[3 Hughes, 227.] i 

Circuit Court, E. D. Virginia. April, 1878. 

Equity — "Power to Enjoin Collection of Taxes. 

Though it is true that courts of equity of the 
United States cannot enjoin an officer of the 
United States from collecting a tax, yet there 
are circumstances under which such collecting 
officers may be enjoined from claiming moneys 
of citizens and levying for them as if for taxes. 

[Cited in Kensett v. Stivers, 10 Fed. 527.] 

[In equity. This was a bill for an injunc- 
tion by L. H. Frayser & Co. against Otis H. 
Russell, United States collector of internal 
revenue for the Third district of Virginia.] 

The original bill set out the following ease: 
"Your complainants, L. H. Frayser & Co., 
show to the court that they are engaged in 
loanufacturing tobacco in the city of Rich- 
mond, in the state of Virginia, and were so 
engaged prior to and on the 3d of March. 
1875, and ever since. That on the morning 
of the day last mentioned they had in their 
factory 15,001 pounds of tobacco, which they 
haa* manufactured and placed in boxes ac- 
cording to the usage of their business; that 
they had sold the same to be shipped to pur- 
chasers, stamped according to law, and ac- 
cordingly they applied to the proper officers 
of the United States at Richmond for the 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



stamps to put on said boxes according to 
law, bought, paid for the same, and placed 
them upon said boxes, and then according 
to contract shipped the same, and placed 
said tobacco out of and beyond their con- 
trol. That after the said tobacco was so 
shipped, and had so passed from under their 
control, the said Otis H. Russell, collector as 
aforesaid, named above as defendant, in- 
formed them that he claimed on behalf of 
the United States an additional tax of four 
cents per pound, amounting to the sum of 
$604.04, and required and demanded of your 
complainants payment of the same, upon the 
ground that on the night of the 3d of March 
congress had passed an act [of 1875 (18 Stat. 
339)] imposing that additional tax; but your 
complainants no longer had said tobacco. 
They had lawfully parted with the same 
after they had complied fully with all the 
requirements of the revenue officers of the 
United States, and paid the cost of stamps 
provided by law to be put upon said tobacco; 
and not only in compliance with the law 
had those stamps been sold to your complain- 
ants, but also in accordance with specific 
instructions of the commissioner of the reve- 
nue of the United States, who had directed 
(prior to that time) the collector to sell the 
stamps at certain rates, which complainants 
paid, till further orders, and no such fur- 
ther orders were received by said collector 
till after your complainants had shipped 
their tobacco as aforesaid. That the con- 
tract under which they shipped said tobacco 
required them to ship it stamped according 
to law, both contracting parties well know- 
ing what the cost of stamps was. With this 
contract they complied, and the other par- 
ties were bound to them only for the amount 
paid for said stamps. If, then, there is any 
additional sum to be paid on said tobacco 
by your complainants, it will necessarily en- 
tail a loss to that extent upon your com- 
plainants, while, if demanded of them while 
the tobacco was unsold, the fact that the 
additional sum was to be paid would prop- 
erly have been provided for in said contract, 
so that in any event, under the facts stated, 
it would be inequitable and unjust to re- 
quire your complainants to pay a tax on to- 
bacco which they don't own and which they 
had parted with, after complying with all 
the requirements of the law, and the regu- 
lations of the department controlling such 
cases. Your complainants are advised that 
while they have no right to institute any 
suit to restrain the assessment or collection 
of any tax of the United States, they insist 
that the tax assessed upon said tobacco, 
while in their possession and their property, 
has been fully paid, and that the revenue 
laws of the United States do not contemplate 
that the United States officers shall continue 
to assess upon property which has passed 
from the possession of the original owner, 
or rather upon him, a tax in addition to that 
which has already been assessed and paid 
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according to law. They insist that this is no 
assessment of a tax upon property; that it is 
simply an arbitrary demand upon them for 
.a sum of money which they are not "bound to 
pay, because they have not the property so 
assessed, and in so doing the collector is arbi- 
trarily and illegally and inequitably pervert- 
ing the authority given him by law, and 
using the same to oppress and harass your 
complainants. And they further state that 
the said Russell, collector as aforesaid, is 
threatening to levy, or cause a levy to be 
made, upon the property of your complain- 
ants for the aanount of $604.04, as aforesaid, 
and unless enjoined will proceed to do so to 
the great injury of your complainants. To 
the end, therefore, that your complainants 
may be relieved in the premises, they pray 
that the said Russell, collector as aforesaid, 
be made defendant to this bill and answer 
its allegations; that he be enjoined from pro- 
ceeding to levy upon the property of your 
complainants, or either of them, or from col- 
lecting in any way said sum of money or any 
part thereof, and also to enjoin any other 
officer of the United States from so proceed- 
ing. And may it please your honor," etc. 
An injunction was temporarily awarded un- 
der this bill and was afterwards made per- 
petual. 

H. H. Marshall, for complainants. 

L. L. Lewis, XJ. S. Atty., for collector. 

After the final order, the United States, by 
Mr. Lewis, filed a bill of review, on which 
the court delivered the following opinion: 

HUGHES, District Judge. The bill and 
bill of review sufficiently show that after cer- 
tain manufactured tobacco had been prop- 
erly stamped at the rate of twenty cents per 
pound, and then sold and transferred to pur- 
chasers by the manufacturer, an additional 
four cents per pound were demanded by the 
collector, and a levy upon other property of 
the manufacturer threatened for this four 
cents. The injunction complained of in the 
bill of review was granted to prevent such 
a levy. 

It is true that the collection of a tax by an 
officer of the government cannot be enjoined, 
and that all taxes due must be paid, and that 
the person paying them, when wrongfully 
levied, must resort to a suit against the col- 
lecting officer for the recovery of them. And 
if the collector here had in the first instance 
required stamps to the extent of twenty-four 
cents per pound to be placed upon the to- 
bacco mentioned in the bill, and on a refusal 
to do so by the manufacturer had threatened 
to seize that tobacco, and in this attitude of 
the affair a bill of injunction to restrain him 
had been brought, the court might not have 
granted the injunction. 

But in this case the proper tax had already 
been paid by the manufacturer, and he had 
sold and delivered the tobacco on which the 
tax v,as due. As to him the matter had been 



terminated, and he had passed from his own- 
ership the tobacco which had been taxed. 
The collector's demand upon him afterwards 
for four cents a pound, which he called an 
additional tax, was a demand for what this 
court has solemnly and finally in another 
case adjudicated not to be a tax. See Sal- 
mon v. Burgess [Case No. 12,262]; affirm- 
ed in 97 U. S. 381. Besides, the course 
for the collector to pursue, even if this 
latter four cents had been a proper de- 
mand as a tax, was marked out to him by 
section 3371 of the Revised Statutes of the 
United States. The collector did not take 
the course directed by law in a case where 
"the proper stamps" had not been used, and 
the proper tax had been "omitted to be paid." 
His threatened levy was for what was not a 
tax; and it was threatened to be made in a 
manner which set at naught the provisions 
of section 3371. It was a clear case for the 
exercise of the restraining power of the 
court; and was not a case falling either with- 
in the letter, or spirit, or intention of section 
3224. 

There was another ground on which the 
court felt authorized and impelled to grant 
the injunction. A case was before it at the 
time, in which it had become its duty to pass 
upon the question whether the payment of 
the tax of twenty cents a pound upon manu- 
factured tobacco, which was required by the 
law as it stood until 9 o'clock p. m. on the 
3d of March, 1875 (the payment having been 
made in the early part of that day), dis- 
charged the tobacco thus stamped of all 
taxes imposed by laws then in force. This 
question had been raised by the collector 
against numerous manufacturers in Rich- 
mond, and a' multitude of suits were im- 
pending, all turning upon this question of 
law. Although this fact did not appear in 
the pleadings, yet it was well known to the 
court, and its desire to prevent a multitude 
of suits turning upon a question of law then 
about to be adjudicated, furnished a strong 
inducement to the court to enjoin the col- 
lector from making the levy then threatened. 
Thus, not merely with reference to the rights 
of the complainant in the bill, but also as a 
measure of sound public policy, the court 
was justified in granting the injunction; and 
the bill of review will be dismissed. 

For like reasons the bills of review in the 
cases of A. M. Lyon & Co., John K. Childrey, 
and Robert W. Oliver will be dismissed. 
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Coukts—Jukisdictiox— Citizenship— Probate 

Matteks. 
1. Under an application for the transfer of 
a probate caso to the federal court under the 
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act of 1875 [18 Stat. 470], held, that after a 
decree in the probate court was made the appli- 
cation was too late. 

2. All those connected with the suit on each 
side must be citizens of different states from 
those on the other side. 

3. A federal court has no jurisdiction of a 
probate matter. 

[Cited in Reed v. Heed, 31 Fed. 52; Smith 
v. McKay, 4 Fed. 354.] 

Motion to remove the matter of the probate 
of the will of A. D. Fra^er from the probate 
court of Wayne county, Michigan, to the 
United States circuit court. The probate 
court had made a decree admitting the will 
to probate, from which contestants took an 
appeal to a higher state court. Thereupon 
the proponents made this motion. 

W. Jennison, for proponents. 
H. M. Duffield, contra. 

SWAYNE, Circuit Judge. The case was 
fully and ably argued before me upon both 
sides. I have examined it with care, and 
my conclusions are as follows: 

1. Aside from other objections, the applica- 
tion for the removal of the case to the federal 
court was made too late. It should have 
been made before the decree of the probate 
court was entered, and the appeal taken to 
the higher state court. Thereafter the right 
of removal was at an end; the delay was 
fatal. Such an application cannot be made 
to an appellate court. Stevenson v. "Wil- 
liams, 19 Wall. [S6 U. S.] 572; Vannevar v. 
Bryant, 21 Wall. [SS XJ. S.] 41; Lowe v. 
Williams, 94 U. S. 650. There was no waiv- 
er of this objection by the proponents. The 
order for the issue of a writ of certiorari 
to bring up the full record was made by the 
federal court sua sponte. The proponents 
were in nowise actors touching its issue. 

2. The proponents are all citizens of Michi- 
gan. There were six contestants in the pro- 
bate court Four of them were citizens of 
Michigan, and two of other states. All of 
them appealed to the state circuit court 
The four who were citizens united in one 
appeal, and the two not citizens in another. 
The latter only petitioned that court for the 
removal of the case, and gave the requisite 
bond. The only question presented in the 
appellate court was as to the mental capac- 
ity of the testator, and the validity of the 
will. The court directed the same issue to 
be made upon each appeal as if they were 
separate cases. Upon an application to the 
supreme court of the state for a mandamus 
to vacate an order of consolidation made by 
the state circuit court, it was held that the 
two appeals constituted inherently and neces- 
sarily but one case, and must necessarily be 
tried together, and that hence no order of 
consolidation was needed. This was obvious- 
ly correct The case, as presented, was a 
unit and indivisible. The question to be 
tried was a single one, and affected alike all 
concerned, by whomsoever raised. The re- 



sult must necessarily be final and dispose of 
the entire controversy. Lingan v. Hender- 
son, 1 Bland, 236. 

If the removal was well made, the anomaly 
will follow that each court may try the 
validity of, the will at the same time inde- 
pendently of the other, in the absence of in- 
dispensable parties, and- opposite results 
may be reached. In one court, the will may 
be held valid, and invalid in the other, and 
for this state of things there can be no 
remedy. For the purposes of this case it 
may be conceded that the 12th section of .the 
act of 1789 [1 Stat. 79], and the acts of 1S0G 
and 1867 [14 Stat. 306, 538], re-enacted in the 
Revised Statutes of the United States (sec- 
tion 639, els. 1, 2. 3), are not repealed by the 
act of 1875 [IS Stat 470]. 

(a) The case was not removable .under the 
section first named, because it was always 
held under that provision that all the plain- 
tiffs must be citizens of the state where the 
suit is brought, and all the defendants citi- 
zens of other states. Dill. Rem. Causes, 
17, IS. 

(b) Nor under the act of 1866, because it is 
not a suit brought "for the purpose of re- 
straining or enjoining" the contestants. Nor 
can there be "a final determination of the 
controversy so far as concerns" them, "with- 
out the presence of other defendants in the 
cause." Shields v. Barrows, 17 How. [58 
U. S.] 130. 

(c) Nor under the act of 1867, commonly 
known as the "Prejudice and Local Influence 
Act," because the removal was not applied 
for upon either of those grounds, and neither 
was alleged by the petitioners. 

(d) The act of 1S75: This act contains two 
clauses proper to be considered. It declares 
(1) that "any suit" * * * "in which there 
shall be a controversy between citizens of 
different states," etc., "either party may re- 
move said suit into the circuit court of the 
United States." Further: (2) "And when 
in any suit," etc., "there shall be a contro- 
versy which is wholly between citizens of 
different states, and which can be fully de- 
cided as between them, then either one or 
more of the plaintiffs or defendants actually 
interested in such controversy may remove 
said suit to the circuit court of the United 
States," etc. 

Viewing the first of these extracts in the 
•light of the past adjudications, and in the 
absence of any expression from the supreme 
court, I feel constrained (whatever might be 
my judgment under other circumstances), to 
hold that the term "party" is collective, 
and means all the plaintiffs and all the de- 
fendants, and that all on each side must be 
"citizens of different states" from those on 
the other side. See Dill. Rem. Causes, 29, 
30. This latter construction of the phrase 
"party" derives support from the second 
paragraph quoted. In regard to that para- 
graph it is sufficient to say that this "contro- 
versy" is not "wholly between citizens of 
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different states," and cannot be "fully de- 
termined as between" the parties before the 
court There are other contestants whose 
presence is indispensable. They are not, 
and it is believed cannot be, present as 
parties in this litigation in the federal tribu- 
nal. 

3. A federal court has no jurisdiction in 
cases of proceedings to establish a will. In 
Gaines v. Fuentes, 92 U. S. 10, the supreme 
court said: "There are, it is true, in several 
of the decisions of this court, expressions 
of opinion that federal courts have no pro- 
bate jurisdiction, referring particularly to 
the establishment of willSj and such is un- 
doubtedly the case under the existing legisla- 
tion of congress." 

By this ruling I am bound, and it is con- 
clusive of the case. See, also, Broderick's 
Will, 21 Wall. [88 U. S.] 504; Du Vivier v. 
Hopkins, 116 Mass. 125; Yonley v. Lavender, 
21 Wall. [SS U. S.] 276; Tarver v. Tarver, 
Pet. [34 U. S.] 174; Fouvergne v. New 
Orleans, 18 How. [59 U. S.] 470; [Adams v. 
Preston] 22 How. [63 TJ. S.] 473, 478. Wheth- 
er the proceedings here in question is a 
"suit," within the meaning of the several 
removal acts, is a question not necessaiy to 
be considered. Cause remanded. 



Case No. 5,069, 

FRAZER v. CARPENTER et al. 

[2 McLean, 235.] i 

Circuit Court, D. Michigan. Oct. Term, 1840. 

Witness — Competency of Maker of Bill of 
Exchange in Action between Holder and 
Indohsers— Release of Costs —Impeachment 
of Bill— Bill as Evidence. 

1. In an action between the holder of a bill 
of exchange and the acceptor, the bill is evi- 
dence, under the general money counts. So it 
is evidence between the holder and a remote in- 
dorser. 

[See Benjamin v. Tillman, Case No. 1,304.] 

2. There is a privity between the holder and 
the other parties to the bill, which enables him 
to sustain an action of indebitatus assumpsit 
against them. 

3. In an action between the holder and the 
indorsers, the maker of the note, the defend- 
ants having released their costs, is a compe- 
tent witness to prove that the note, after it 
was signed by him and passed out of his pos- 
session, was altered in a material part 

4. But he is not competent to impeach the 
note by any facts, within his knowledge, at 
the time the note was made. 

5. His testimony must be limited to facts 
subsequent to his agency in the formation and 
negotiation of the note. 

Mr. Frazer, for plaintiff. 

Messrs. Buell & Witherell, for defendants. 

OPINION OF THE COURT. This suit 
is brought by the plaintiff as the indorsee 
and holder of a note against the defendants 
[Carpenter, Palmer and Mack] as remote 

i [Reported by Hon. John McLean, Circuit 
Justice. 



(Case No. 5,069) FRAZER 

indorsers. To a count on the indorsement 
are added the common money counts. In 
the course of the trial a question was raised 
whether the note is admissible in evidence 
for the plaintiff as indorsee against the de- 
fendants, who are remote indorsers, under 
the general money counts. Where a bill of 
exchange was drawn by defendant and oth- 
ers, on the defendant alone, in favor of a. 
fictitious person, and the defendant received 
the value of it from the second indorser, it 
was decided that a bona fide holder, for a* 
valuable consideration, might recover the 
amount of it, in an action against the ac- 
ceptor for money paid, or money had and 
received. Tatlock v. Harris, 3 Term R. 174; 
1 East, 102; 3 Bos. & P. 560. 

If a bill of exchange be drawn in favor 
of a fictitious payee, and that circumstance 
be known as well to the acceptor as to the 
drawer, and the name of such payee be in* 
dorsed on the bill, an innocent indorsee, for 
a valuable consideration, may recover on it 
against the acceptor, as on a bill payable to 
bearer. Minet v. Gibson, 3 Term R. 481; 1 
East, 434; 1 H. Bl. 569. In the case of 
Mandeville v. Welch, 5 Wheat. [18 U. S.] 277, 
the court say— in all cases where the bill 
can be used as evidence, either against the 
parties, or against third persons, the same 
legal presumption arises of its having been 
given for value received, as exists in relation 
to a deed expressed to be given for a valu- 
able consideration. And in the case of 
Page's Adm'r v. Bank of Alexandria, 7 
Wheat [20 U. S.] 35, the court remark— there 
are certainly cases in which a promissory 
note, or an indorsement of such note, may 
be offered in evidence, against the maker 
or indorser, under a count for money had 
and received, and if unconnected with other- 
circumstances may be sufficient proof, in 
itself, to charge the defendant An action 
of debt will lie by the payee or indorser of 
a bill of exchange, against the acceptor, 
where it is expressed to be for value re- 
ceived. Baborg v. Peyton, 2 Wheat [15 U. 
S.] 3S5. The indorsee of the payee of a 
negotiable note can maintain an action for 
money had and received against the maker 
of the note, upon the proof of the note and 
indorsement Penn v. Flack, 3 Gill. & J. 
369; Young v. Adams, 6 Mass. 189; Wild 
v. Fisher, 4 Pick. 421. The indorsement of 
a cash note, of which the maker had notice 
and undertook to pay, establishes a privity 
of contract between indorsee and maker, 
and is legal proof of money held by the 
maker to the use of the holder. Ramsdell 
v. Soule, 12 Pick. 126; Cole v. Cushing, S- 
Pick. 4S. So money had and received lies 
by the holder of a note made payable to- 
bearer. Pierce v. Crafts, 12 Johns. 90; Cru- 
ger v. Armstrong, 3 Johns. Cas. 5; Grant v- 
Vaughan, 3 Burrows, 1516. 

To maintain assumpsit there must be a 

privity between the parties, but it may be 

| a privity in fact or in law. Between each 
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party to a bill or negotiable note, and every 
other party, there is a sufficient privity in 
law; and each party liable to pay, is held 
responsible as for so much money had and 
received to the use of the party who is, for 
the time, the holder and entitled to recover. 
State Bank v. Hurd, 12 Mass. 172. Ells- 
worth v. Brewer, 11 Pick. 316. The holder 
of a negotiable note, whether by delivery 
•or indorsement, is entitled to recover under 
the money counts. Olcott v. Rathbone, 5 
Wend. 490; Ainslie v. Wilson, 7 Cow. 662; 
Butler v. Wright, 20 Johns. 367. A greater 
array of authorities might be brought to 
bear upon this point, but it is not deemed 
necessary. The above would not have been 
cited had not the late decisions in England 
established a different rule. We will now 
advert to some of those decisions. 

In the case of Waynam v. Bend, 1 Camp. 
175, Lord Ellenborough held, that a promis- 
sory note is evidence under the money 
counts only, as between the original parties 
to it. And the same rule has been followed 
by Lord Chief Justice Tenterden, in the 
case of Bentley v. Northouse, 1 Moody & 
M. 66; Exon v. Russell, 4 Maule & S. 507; 
Thompson v. Morgan, 3 Camp. 101. In the 
case of Eales v. Dicker, 1 Moody & M. 324, in 
an action by the indorsee against the accept- 
or of a bill of exchange, Mr. Justice Little- 
dale said— I am decidedly of opinion that 
the bill is not evidence of money had and re- 
ceived by the acceptor to the use of the 
holder. And Mr. Chitty says, in his Treatise 
on Bills, (Ed. 1S39) 595, it seems now to be 
settled, that the plaintiff can in no case re- 
cover under the count for money had and 
received, unless money has actually been 
received by the party sued, and for the use 
of the plaintiff. And he cites Barlow v. 
Bishop, 1 East, 434, 435, and Waynam v. 
Bend, 1 Camp. 175." The cases cited above, 
from 1 Camp, and 1 Moody & M., on which 
great reliance is placed, are both nisi prius 
cases. They are, undoubtedly, entitled to 
great respect, as having been decided by 
very learned and distinguished lord chief 
justices of the king's bench. But those de- 
cisions are not, as has been shown, conform- 
able to previous decisions given by judges 
equally distinguished for their learning and 
ability. And, unless we labor under some 
misconception, these later decisions are not 
altogether consistent with some cases since 
decided in England. 

In the case of Pownal v. Ferrand, 6 Barn. 
& C. 439, Lord Tenterden, and the other 
judges, held, that the indorser of a bill being 
sued hy the holder, and having paid him 
part of the sum mentioned in the bill, might 
recover the same from the acceptor, in an 
action for money paid to his use. This re- 
covery, it is true, was placed upon the pecul- 
iar circumstances of the case. The plain- 
tiff having been forced to pay the money, in 
the language of the court like a stranger, 
whose property, being on the premises, 



was distrained by the landlord for rent, is 
obliged to redeem his property, may recover 
on the money count. But suppose the plain- 
tiff, on being applied to by the holder of the 
bill, had paid the full amount, for which, as 
indorser, he was liable; could he not, on the 
same principle, have recovered from the ac- 
ceptor, on the money count? The payment 
of what he is legally bound to pay, without 
suit, could not, in any respect, weaken his 
right. Nor could it have been weakened by 
paying the whole amount of the bill instead 
of a part of it. And would not the indorser, 
in this view, stand in the same relation to 
the acceptor, as the holder of whom he re- 
ceived the bill. It was equally the duty of 
the acceptor to pay the bill to the holder as 
the assignee of it, as to the indorser who has 
taken it up. This change in the holder of 
the bill, could have no effect on the obliga- 
tion of the acceptor. He was bound, and 
equally bound, to both parties. The as- 
signee in purchasing the bill paid for it a 
valuable consideration, and the indorser in 
taking it up did the same thing. The in- 
dorser then, having taken up the bill is the 
holder, having the same rights rtnd remedies 
as when the bill was first assigned to him. 
Now on what ground may he recover the 
amount of the bill from the acceptor ? 
Whether as indorser or assignee of the bill 
he has paid for it the sum which the ac- 
ceptor is bound to pay. And bound to pay 
it to him as the holder of the bill. Is not 
the consideration paid for the bill money 
paid on account of the acceptor, and for 
his use? And is not the bill evidence of this? 
In the above case Lord Tenterden remarks 
—"the law is, that a party, by voluntarily 
paying the debt of another, does not acquire 
any right of action against that other; but 
if I pay your debt because I am forced to 
do so, then I may recover the same; for the 
law raises a promise on the part of the per- 
son whose debt I pay to reimburse me." 
And the case of Exall v. Partridge, 8 Term 
R. 308, is referred to as sustaining this prin- 
ciple. The plaintiff, in that case, put his 
goods on the premises, knowing that he 
thereby placed himself in a situation to have 
his goods distrained for the rent; they were 
distrained, and, to redeem them, he had to 
pay the money sued for, and which the 
court held he might recover on the general 
money count. 

A surety places himself in a situation in 
which he is compelled to pay the debt of 
his principal, and the sum thus paid he 
may recover from his principal on the gen- 
eral count. Now, in principle, does this case 
differ from the one in Term Reports? By 
placing his property on the premises it be- 
came subject to the demand of the land- 
lord for rent, and the plaintiff thereby became 
the surety of the tenants. It was, in effect, the 
same as giving the property in pledge for the 
payment of the rent Having paid the money 
to redeem his property, he might well re- 
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cover the amount from the defendants, as 
money paid to their use. Every indorser of 
a bill is a surety for the drawer or the ac- 
ceptor, and may be compelled to pay it 
Pownal et aL, in the above case, became 
the sureties of Ferrand, the acceptor; and, 
having paid a part of the bill, it was proper- 
ly considered as so much money paid for 
the use of the acceptor. 

The right of the plaintiff, then to recover, 
depends not upon the peculiar circumstances 
of the case, but upon the fact, that being 
legally bound to pay, he has paid a sum of 
money which the defendant owed, and 
which he was bound to pay. And this prin- 
ciple applies to all cases of suretyship, where 
money has been paid by the surety, whether 
the plaintiff was bound as indorser or other- 
wise. The right of the owner of the proper- 
ty distrained, to recover, rested not alone 
upon the fact of his having paid the rent Cor 
the defendants, but upon that fact, coupled 
with the fact of the obligation he was under 
to pay it, to redeem his property. And this 
obligation arose from his voluntary act in 
placing his property on- the premises. The 
right, then, of the plaintiffs to recover, in 
the cases of Exall v. Partridge [supra,] and 
Pownal v. Ferrand [supra] "rested upon a 
general principle. And this principle was 
directly in conflict with the decisions re- 
ferred to, that a bill of exchange is not ad- 
missible in evidence, under the money 
counts, in behalf of the holder against the 
acceptor. And this upon the ground that 
there is no privity between the parties. In 
the case of Pownal v. Ferrand, Mr. Justice 
Littledale seems to have felt the pressure of 
this view, for he says that for some time he 
entertained considerable doubt whether the 
plaintiff, as indorser, in that form, could re- 
cover. Mr. Justice Holroyd took the broad," 
and, as we believe, the correct ground. The 
defendant, "he says, as acceptor of the bill, 
was liable in the first instance to pay it If 
he had performed his duty, the plaintiff 
would not have been called upon by the 
holder; but, as an indorser, he was liable 
to be called upon to pay the whole or part; 
he was called upon, and was actually com- 
pelled to pay part" "It is said the plaintiff, 
by making this payment, was only remitted 
to his remedy upon the bill; but I am of 
opinion that the plaintiff is entitled to re- 
cover in this action, upon the same principle 
upon which a surety is entitled to recover 
money from his principal. I think that a 
party is not bound to resort to the original 
engagement, unless it be by deed, but that 
he may, at his election, found his action 
upon the original engagement, or bring in- 
debitatus assumpsit for money paid." Ex- 
cept through the original engagement, where 
is the privity? A voluntary payment would 
not maintain the action. And if the privity 
is derived through the original engagement 
it extends equally to the indorsee who has 
paid for the bill and become the holder, as 



to the indorser who has taken it up and be- 
come the holder. Each has paid the same 
sum for the bill. And as it regards the right 
to maintain the action for money paid, the 
bill being due, it can not be material wheth- 
er it was purchased or taken up by the 
holder, before or after it became payable. 
Lord Tenterden having decided the action 
could not be maintained on the general 
counts, except as between the immediate 
parties to the bill, seems driven, of neces- 
sity, in the case of Pownal v. Ferrand 
[supra], to make a distinction between it and 
an ordinary case where the holder of the 
bill sues the acceptor. But the distinction 
he draws, is one of circumstances, and not 
of principle. In the case of Wilson v. Coup* 
land, 5 Barn. & Aid. 228, these facts were 
proved: The defendants being indebted to 
Taillasson & Co., in the sum of £768, upon 
the balance of accounts, of money had and 
received; and Taillasson & Co. being in< 
debted to the plaintiffs in a much larger 
amount, transferred this demand to the 
plaintiffs, and which the defendants agreed 
to pay them. On this state of facts the 
court held, Abbott, Chief Justice, afterwards 
Lord Tenterden, that the plaintiffs could 
recover the amount under the general count 
for money had and received. Now, here v no 
money passed between the parties. The 
debt "was due to Taillasson & Co., and the 
defendants* agreed to pay it to the plaintiffs. 
There was no privity except through the 
promise of the defendants. And does not 
the acceptor of a bill promise every holder 
to pay it at maturity.? 

In the language of the supreme court, in 
the case of Raborg v. Peyton, 2 Wheat [15 
U. S.] 385, we think "it is very difficult to 
perceive how it can be correctly affirmed 
that there is no privity of contract between 
the payee and acceptor. There is, in the 
very nature of the engagement, a direct and 
immediate contract between them. The con- 
sideration may not always, although it fre- 
quently does, arise between them; but privi- 
ty of contract may exist, if there be an ex- 
press contract, although the consideration 
of the contract originated aliunde. Besides, 
if one person deliver money to another Cor 
the use of a third person, it has been settled 
that such a privity exists, that the latter 
may maintain an action of debt against the 
bailee. And it is clear that an acceptance 
is evidence of money had and received by 
the acceptor for the use of the holder. It is 
the evidence of money paid by the holder 
to the use of the acceptor. A privity of con- 
tract, and a duty to pay, would seem, in 
such case, to be completely established; and 
wherever the common law raises a duty, 
debt lies." If the contract thus " establish 
the privity and a duty as between the holder 
of the bill and the acceptor, the same privity 
and duty must exist between the holder and 
any prior indorser of the bill whether im- 
mediate or remote. We, therefore, think 
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that, under the money counts, this bill is 
admissible in evidence. 

The defendants then offered the maker 
of the note to prove that after its execution 
it had been altered in a material part with- 
out his consent or knowledge. To his com- 
petency, as a witness, the plaintiffs' counsel 
objected. The general rule is, says Chit. 
Bills, (Ed. 1S39) G53, that it is no objection 
to the competency of a witness, that he is, 
•also, a party to the same bill or note, unless 
lie be directly interested in the event of the 
suit, and be called in support of such inter- 
est, or, unless the verdict, to obtain which 
.his testimony is offered, would be admis- 
sible evidence in his favor in another suit 
Bent v. Baker, 3 Term It. 27; Jordaine v. 
Lashbrooke, 7 Term R. 601; Smith v. Pra- 
ter, Id. 62; Jones v. Brooke, 4 Taunt. 464. 

So far as regards the amount of the note 
the witness seems to have no preponderance 
of interest for the one party over the other, 
to this action. But this does not hold in re- 
spect to the costs of this suit Should the 
plaintiff fail in this action the witness would 
not be liable to him for the costs; but should 
he succeed he is liable to the defendants for 
the costs. On this ground, therefore, he is 
incompetent. But a release from the defend- 
ants being presented, this objection to the 
witness is removed. In the case of Walton 
v. Shelley, 1 Term It. 300, the court, after a 
full and most able and elaborate considera- 
tion of the question, held, that a person is 
not a competent witness to impeach a se- 
curity which he has given, though he is not 
interested in the event of the suit But this 
decision was afterwards overruled in the 
case of Jordaine v. Lashbrooke, above cited, 
and is not considered as law by the English 
courts. It has been adopted, however, by 
the supreme court In the case of Bank of 
IT. S. v. Dunn, 6 Pet [31 U. SJ 55, the court 
held that no person, who is a party to a ne- 
gotiable note, shall be permitted, by his own 
testimony, to invalidate it. And the same 
rule was sanctioned in the case of Metrop- 
olis Bank v. Jones, S Pet. [33 IT. S.l 14. In 
many of the state courts this rule has been 
sanctioned. Haughton v. Page, 1 N. H. 60; 
Churchill v. Suter, 4 Mass. 156; Warren v. 
Merry, 3 Mass. 27; Jones v. Coolidge, 7 
Mass. 100; Winton v. Saidler, 3 Johns. Cas. 
1S5; Wilkie v. Roosevelt, Id. 206; Coleman 
v. Wise, 2 Johns. 165; Skilding v. Warren, 
15 Johns. 270. Some doubt as t6 the rule was 
suggested by the judges in the case of Powell 
v. Waters, 8 Cow. 669, but no decision was 
given. Stille v. Lynch, 2 Dall. [2 U. S.J 194; 
Allen v. Holkins, 1 Day, 17; Baring v. Reed- 
er, 1 Hen. & M. 175; 2 Bin. 154; 2 Desaus. 
Eq. 224; Bank of Montgomery Co. v. Walker, 
9 Serg. & R. 236. The purpose for which the 
witness is called is not to show that the note 
was void in its creation, but t£at its valid- 
ity has been destroyed by a subsequent al- 
teration. An alteration after it had been 
signed by the witness. In the case of Baker 



v. Arnold, 1 Caines, 258, the court held that 
an indorser of a note was a competent wit- 
ness to prove the indorsement was made 
after the note was due. Judges Thompson 
and Livingstone held the indorser was not a 
competent witness, under their decision, in 
the case of Winton v. Saidler [3 Johns. Cas. 
185], cited in 1 Caines, 267, which adopted the 
rule of Walton v. Shelley. But Judge Kent, 
and two other judges, held otherwise. In 
his opinion, Judge Kent said— I do not think 
the decisions of this court go so far as to 
warrant a rejection of the indorser in the 
present instance. In those cases the maker 
of the note in the one, and the indorser in 
the other, were offered to prove the note to 
have been usurious. Those witnesses were, 
therefore, called to invalidate the paper they 
had signed. So in the case of Walton v. 
Shelley, the indorser, who was rejected, was 
called to prove the note void by reason of 
usury. And he further remarked, that he 
could wish to see the rule of witnesses being 
incompetent, on grounds of policy, render- 
ed manageable by being reduced to lim- 
its susceptible of definition and certainty. 
To do this, he says— we must adhere strictly 
to the cases which produced the rule, and 
exclude only the witness who w r as called to 
impeach his own paper, by showing it to 
have been immoral, or illegal, when he put 
his name to it The same rule is sanctioned 
in the following cases: Warren v. Merry, 3 
Mass. 27; Barker v. Prentiss, 6 Mass. 430; 
Webb v. Danforth, 1 Day, 301; Hubbly v. 
Brown, 10 Johns. 70; Myers v. Palmer, IS 
Johns. 167. The indorser is not a competent 
witness, in a suit against the maker of a 
promissory note, to prove that the note was 
originally drawn for the indorsees accom- 
modation, and thereby enable the maker to 
set up a discharge by the holders* giving 
time to the indorser. For, though a party 
to negotiable paper may be received to 
prove subsequent facts to discharge it yet 
he is not competent to show that the instru- 
ment was not, in truth, what it purported on 
its face to be. Bank of Montgomery Co. v. 
Walker, 9 Serg. & K. 236. 

A party to a negotiable instrument may 
testify to facts which do not prove it to have 
been originally void. Wendell v. George, 1 
R. M. Charlt 51. The plaintiff declared as 
an indorsee of a promissory note, drawn by 
Foster Charlton, payable to the defendant; 
Lord Mansfield admitted the drawer to 
prove that the date had been altered. 2 Esp. 
708. And in the case of Dickinson v. Pren- 
tice, 4 Esp. 32, Lord Kenyon admitted the 
drawer to prove, in an action by the holder 
against the acceptor, that the acceptance 
was a forgery. His lordship said the objec- 
tion went to the credit of the witness, and 
not his competency. In an action on a note 
by the payee against the surety, the principal 
is a competent witness; and his testimony is 
admissible to prove facts happening after its 
execution, to discharge the surety. Free- 
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man's Bank v. Rollins, 1 Shepley [13 Me.] 
202. The payee of a note, in a suit between 
the assignee and the maker, is a competent 
witness to prove upon what terms the as- 
signment was made, if called by the maker; 
their interests being adverse. Stone v. Vance, 
6 Hammond [Ohio] 24S. The payee of a 
note, who has indorsed it with a saving of his 
own liability, is a competent witness to prove 
an alteration in the note since its execution. 
Parker v. Hanson, 7 Mass. 470. An indorser 
is a good witness in an a.ction by an indorsee 
against the maker to prove that the note was, 
after the indorsement, fraudulently put into 
circulation. Woodhull v. Holmes, 10 Johns. 
231. Where a note, before it became due, 
was paid to the payee by the maker, who 
took a receipt in full, and the note was after- 
wards, before it became due, indorsed by the 
payee and by the indorsee to the plaintiff, 
who was informed of the payment before re- 
ceiving the note, it was held that the plaintiff 
took it subject to such payment, and that the 
first indorsee was a competent witness to 
prove the payment of the note. White v. 
Kibling, 11 Johns. 128. In the case of Sillding 
v. Warren, 15 Johns. 270, it was held that one 
of the makers of a note was competent to 
prove that the plaintiffs who sued the in- 
dorser were not bona fide holders, and there- 
by defeated their action. Such subsequent 
fact, however, must not involve the turpitude 
of the witness. Hubbly v. Brown, 16 Johns. 
70. Under this rule it has been held that a 
second indorser is competent to prove that 
the third indorser had said that he had re- 
ceived and discounted the note on usurious 
interest Powell v. Waters, 17 Johns. 170. 

The great and governing principle in the 
case of Walton v. Shelley, and the other cases 
cited, is, that an individual, whose name ap- 
pears upon a negotiable instrument, is not a 
competent witness to prove that it was not a 
bona fide instrument, at the time it was 
made. That he shall not be permitted to 
prove any fact which conduces to show that 
the bill or note was not what it purported to 
be when it received its signature. And this 
rule is founded upon public policy. It is 
deemed as incorrect in morals as in policy, 
that a person whose signature gives credit to 
xi negotiable instrument should not only prac- 
tice a fraud upon every holder of it, but be a 
witness to prove the fraud. That he should, 
by an exhibition of his own turpitude, de- 
stroy the value of the instrument in the 
hands of an innocent holder. But this rule is 
limited to the transaction in which the wit- 
ness was a party. He may prove facts which 
subsequently transpired, though they should 
conduce to defeat the action of the plaintiff. 
But these must be facts in which he had no 
agency; and in reference to which, as re- 
gards the trial on hand, he can have no di- 
rect interest. Under this view the witness 
now offered, showing a release from the de- 
fendants, may be examined as to the altera- 
tion of the note after it was executed by him 



and passed out of his possession. The ver- 
dict in this case can not be given in evidence 
in any case either for or against the witness. 
He is responsible to the plaintiff as the maker 
of the note, whatever may be the result of 
this trial. That the maker of the note, as be- 
tween the holder and the indorsers, is a com- 
petent witness, the defendants having re- 
leased him from costs, all the authorities es- 
tablish. And the only question is— what facts 
may he prove? These must be subsequent to 
his agency in the making and negotiation of 
the instrument, and it is not perceived that 
any other limit can be imposed. 

The witness was examined, and other wit- 
nesses, but the jury not being able to agree 
upon their verdict, they were discharged, and 
the cause was continued. 
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Case Ho. 5,070. 

In re FRAZIER. 

Ex parte- ANTHONY et al. 

[2 Hughes, 293.] i 

Circuit and District Courts, E. D. Virginia. 
Hay 6 and June 5, 1874. 

Jurisdiction* in* Bankruptcy— Settlement op 

Partnership Accounts. 
It is too great a stretch of the jurisdiction of 
a bankruptcy court to take a fund from the es- 
tate of a decedent not in bankruptcy to pay the 
debt of a partnership firm not in bankruptcy, 
in- which decedent was partner, on the single 
ground that the bankrupt himself was a part- 
ner of that firm; and the bankruptcy court will 
not entertain a petition praying such a thing, 
but will leave the petitioner to his remedies in 
the state courts. 

In bankruptcy. W. <*. R. Frazier and T. 
B. Starke entered into a written agreement, 
on the 3d of June, 1ST1, by which Starke 
agreed to lend him $2500 for three years as 
a fund with which Frazier was to purchase 
outfit and apparatus for a photographic es- 
tablishment, and to secure upon this prop- 
erty by deed of trust the payment of the 
money advanced by Starke. Frazier was to 
go on with the business and to divide the 
profits with Starke, and was to make no 
debts, and draw no drafts, but was to buy 
for cash alone. On the 1st July following, 
Starke having advanced the money, Frazier 
executed a deed of trust on the photographic 
property to secure the $2500 loaned, but they 
substituted a different contract in one par- 
ticular in this deed from the one which had 
been agreed upon a month before. The dif- 
ference was this, that, instead of providing 
for a division of the profits of the business 
between Frazier and Starke, the deed stipu- 
lated that Frazier should pay to Starke 12 

i [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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per cent, interest per annum upon the loan. 
Frazier thereupon went on with the business 
in his own name; and in buying fixtures, 
made a debt to E. & H. T. Anthony & Co. 
of $65S.92, between 7th July and 23d Decem- 
ber, 1871. These creditors did not know 
then, or for three years after, of any agree- 
ment having been made between Starke and 
Frazier to divide profits, and they gave 
credit individually to Frazier. The busi- 
ness was conducted from the beginning in 
Frazier's individual name. Two years after 
Frazier had commenced business, to wit, in 
March, 1873, Starke died, and of course is 
not capable of explaining how the contract 
of 3d June, to divide profits, became in July 
a contract by which he was to receive 12 
per cent, on his loan. During all the period 
of Frazier's business, there was no pretence 
on his part, and no thought, on the part of 
the public, or of these creditors, Anthony, 
that there was a partnership. Frazier went 
on in his own name with his photographic 
business, until October 3d, 1873, when he 
was adjudicated a bankrupt on his own peti- 
tion, having paid nothing to Starke or his 
estate either in the form of interest or 
profits. Sale of the property embraced in 
the trust deed was made in (October, 1873, 
under the order of this court; $500 of the 
proceeds have been paid for rent, and two 
notes each for $1000 are on deposit in bank 
to the credit of this cause. 

HUGHES, District Judge. The creditors, 
Anthony, now claim for themselves and 
other creditors the right to be paid their 
debts out of the two notes, on the ground 
that Starke was a partner of Frazier, and 
that this fund accruing to his estate, now 
in custody of this court, is chargeable with 
these debts. The counsel of Frazier were 
not authorized by the documents accompany- 
ing it to admit, in the statement of facts 
submitted to me, that the agreement of the 
3d June, 1871, "was not abrogated before the 
death of said Starke in 1873;" and I do not 
accept that part of the agreed statement of 
facts as time. I conceive that the provision 
of the deed of trust giving Starke 12 per 
cent as interest was a substitute agreed upon 
by both parties to the stipulation of 3d June, 
1871, by which Starke was to take half the 
profits. 

It is not proved that Starke's estate is in- 
solvent It is not denied that, if there has 
been such a firm as Starke & Frazier, the 
firm is solvent Neither the estate of Starke 
himself nor the supposed firm of Starke & 
Frazier are in bankruptcy; and this court 
has therefore no jurisdiction over the estate 
of the one or the assets of the other. The 
property conveyed by Frazier to Starke's 
trustee is no part of the estate in bank- 
ruptcy, and but for the petition of Mary G. 
Starke, administratrix of T. B. Starke, im- 



providently preferred here, praying it to do 
so, this court would most probably not have 
assumed jurisdiction over the property con- 
veyed by Frazier's trust deed. Now that a 
sale has proved that the bankrupt's estate 
had no interest in that property, this court 
declines longer to continue its jurisdiction 
over it 

It is unnecessary to decide whether a part- 
nership existed between Starke and Frazier, 
or to decide, 1st That a mere agreement, 
never carried into effect, to share profits, 
did not in this case constitute a partnership; 
and 2d. If it did create one, yet that the 
stipulation of the trust deed by which Starke 
was to receive 12 per cent interest was an 
abandonment of the agreement to share 
profits. Starke's estate is not insolvent nor 
in bankruptcy. The estate of the alleged 
firm of Starke & Frazier, if such firm ever 
existed, is not in bankruptcy. Only Frazier 
himself is in bankruptcy; and as it is not 
pretended that the two notes, of $1000 each, 
are part of his estate in the custody of this 
court, the creditors of Frazier have no right 
to a decree for the payment of their claims 
out of those notes; certainly not on the 
agreed statement of facts signed by counsel, 
which by silence on the subject concedes that 
Starke's estate is solvent and that the hypo- 
thetical firm of Starke & Frazier is solvent 

It would be too great a stretch of the 
jurisdiction of this court to take a fund 
from the estate of a decedent not in bank- 
ruptcy to pay the debt of a partnership 
firm not in bankruptcy, on the single ground 
that .the bankrupt himself was one of that 
firm. 

If there was such a firm, and the creditors 
of this bankrupt have a claim against it, 
the local courts are open for the assertion of 
that claim, and the firm as well as the 
decedent's estate (for all that appears in the 
agreed statement of *facts) are solvent and 
responsible for the debts of the firm. Starke 
being dead and unable to explain the terms 
on which the business of Frazier really 
went, it would have been proper to take the 
deed of trust, which is the last instrument 
executed between Frazier and himself, as 
indicating those terms, if there had been 
doubt on this point, which I have not A 
decree may be taken for the delivery of the 
two notes of $1000 each to the administra- 
trix of Starke. 

This decree was affirmed, on appeal, on 
the 5th June, 1874. 

BOND, Circuit Judge. This cause coming 
on to be heard up'on the petition, agreed 
statements of facts, and answer, and having 
been argued by counsel, it is thereupon or- 
dered that the petition be dismissed for 
the reasons well set forth in the opinion of 
the district judge, with costs. 



'[9 Fed. Cas. page 737] 



(Case 'No. 5,073) FRAZIER 



Case No: 5,071/ 

FRAZIER v. BRACKENRIDGE. 

[1 Cranch, C. O. 203.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1S04. 

Execotoks— Rule to Plead. 

An executor may be ruled to plead before the 
expiration of the year after letters granted. 

[This was an action by Frazier against, 
Brackenridge, the executor of White.] 

Motion for rule to plead. 

Mr. Key objects, that an executor is not 
obliged to pay money until twelve months 
after letters testamentary granted, and 
therefore is. not obliged to plead. Cur. ad. 
vult. 

Rule granted to plead by the 2d day *of 
next term. 

FRAZIER (IRVING v.). See Case No. 7,075. 

Case Ho. 5,073. 

FRAZIER v. LOMAX. 

[1 Cranch, C. C. 328.] * 

Circuit Court, District of Columbia. July 
Term, 1806. 

Wbit of Inquiry upon Judgment b? Default. 

Upon executing a writ of inquiry upon a 
judgment by default, the jury must find at 
least one mill in damages. 

Upon the execution of a writ of inquiry. 

Mr. Youngs, for plaintiff, said the practice 
was to find a cent, without any evidence, 
the . default having admitted something to 
be due. 

THE COURT instructed the jury that they 
might and ought to find the smallest possi- 
ble sum due, which was one mill, being the 
smallest money of account known in the 
United States. Verdict accordingly. 
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FRAZIER et al. v. McDONALD. 

[8 N. B. R. 237; 2 20 Pittsb. Leg. J. 1S5; 7 

West. Jur. 505; 10 Pkila*. 273; 

30 Leg. Int. 232.] 

District Court, W. D.' Pennsylvania. July 11, 
1873. , 

Bankuuptcv— Death of Debtor— Abatement. 

Where a debtor dies between the time of the 
serving of the rule to show cause and his ad- 
judication as a bankrupt, the proceedings will 
be abated. 

[Cited in Adams v. Terrell, 4 Fed. 801.] 

In bankruptcy. 

Messrs. Watson, Wood & Weir, for the rule. 
Mr. Stoner and Mr. Swoope, Dist Atty., 
contra. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted, from 8 N. B. R- 237, by permis- 
sion.] 
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"McCANDDESS, District Judge. On the 4th 
of April, 1873, a creditors' petition was filed 
[by Frazier & Fry] against John V. McDon- 
ald, alleging several acts of bankruptcy. To 
this he filed a denial on the 12th of April, 
1873, and demanded a trial by jury, which 
was ordered. -On the 28th of May, 1873, and 
before a jury trial could be had, his execu- 
tors, by counsel, came into court and sug- 
gested his death as having occurred on the 
22d of that, month. At their instance a rule 
was granted on the petitioning creditors to 
show cause why the petition and all the pro- 
ceedings thereunder should not abate. 

The question presented for our considera- 
tion is, does the death of McDonald termin- 
ate the proceedings in a court of bank- 
ruptcy? 

Judicial legislation, is a dangerous encroach- 
ment upon the constitutional rights of con- 
gress. Without its employment I cannot ex- 
tend the provisions of the bankrupt law be- 
yond the present status of this case. Realizing 
the justice of such an application to its ex- 
isting features, I have tried to find authority 
for it in some one or more of its sections, but 
have not been able to do so. To apply the 
broad principles of equity practice to an act 
of legislation, comprehensive in its terms 
'and designed to meet every possible contin- 
gency in the affairs of the debtor, is the ex- 
ercise of a doubtful authority, and should 
be avoided by the judiciary. 

Were this a voluntary proceeding the stat- 
ute provides for it by declaring, in the 
twelfth section [Act 1867; 14 Stat 522], that 
if the debtor dies after the issuing of the 
warrant, the proceeding may be continued 
and concluded in like manner as if he had 
lived. In such cases he had already been 
adjudicated a bankrupt, and complete juris- 
diction over his person and property had 
.been acquired by the bankrupt court, and 
:there is no good reason why it should be 
-transferred to another forum. In a proceed- 
ing by the creditors there is no such pro- 
vision; the attitude of the party is wholly 
different; the process is" simply inchoate; he 
,has not been declared a bankrupt; he denies 
all the acts of bankruptcy charged in the 
petition, and demands that their truth or 
falsity may be determined by a jury. These 
are analogous to torts in an action at law, 
suits for which abate on the death of the 
party. Even if we thought that the twelfth 
section applied to cases of involuntary bank- 
ruptcy, it could not apply here, for no war- 
rant has issued, and could not issue until 
after an adverse finding by the jury, and 
a decree of adjudication. Many of the 
clauses in the involuntary sections of the 
bankrupt law are penal in their nature. 
With what propriety can you visit these up- 
on a representative man, upon the executor, 
who is the appointee, and, post mortem, the 
-legiti*<-ite representative of the dead man, 
or upon the administrator, who obtains none 
of his powers from the decedent, but is ap- 
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pointed by, and derivas all the authority 
from, the register of wills? 

In construing this act of congress, I can 
give it no other interpretation, and as this 
is a question of the first impression, I sug- 
gest an early appeal, that it may "be defi- 
nitely settled in this circuit. The rule is 
made absolute. 



Case No. 5,074. 

In re FREAR. 

[2 Ben. 467; 1 N. B. R. 660 (Quarto, 201); 35 

How. Pr. 249; 1 Am. Law T. 

Rep. Bankr. 123.] i 

District Court, S. D. New York. June 22, 
18GS. 

Bankrcptct op Partner — Administration op 
Individual and Partnership Assets. 

Copartnership debts may be proved in pro- 
ceedings instituted by a single partner, on an 
individual petition, whether there are any as- 
sets of the copartnership or not. 
ICited in Re Abbe, Case No. 4; Re Wright, 
Id. 18,065; Re Stevens, Id. 13,393; Re 
"Webb, Id. 17,317; Re Rice, Id. 11,750; 
Hudgins v. Lane, Id. 6,827; Re Jewett, Id. 
7,3lKJ; Re Morrill, Id. 9,820; Re Lloyd, Id. 
8,429.] 
[Cited in West Phila. Bank v. Gerry, 106 N. 
Y. 471, 13 N. E. 453; Curtis v. Woodward, 
58 Wis. 506, 17 N. W. 328.] 

[In the matter of Alexander Frear, a bank- 
rupt.] 

2 [i, John Fitch, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was 
stated and agreed to by the counsel for the 
opposing parties, to wit: Brown, Hall & 
Vanderpoel, for the bankrupt; Martin & 
Smith, for Bauendahl & Co.; Matthews & 
Bretts, Chapman, Scott & Crowell, and S. T., 
Freeman for various creditors, also Richard 
J McCurdy, in person, and for Aldrich, Mc- 
Curdy & Co. I deem it the duty of the reg-' 
ister in deciding questions involving the 
construction of the bankrupt act, to examine 
the question presented in all its bearings; 
examine the authorities applicable to the 
case, and give an opinion in the matter upon 
the law of the case, which will enable the 
district judge to decide the case hy revising 
or affirming the opinion of the register. This 
course lessens the arduous duties of the dis- 
trict judge, and relieves him of some of the 
most difficult and laborious part of his du- 
ties. On the 19th day of February, A. D. 1868, 
the above named petitioner liled his individ- 
ual petition in the prescribed form (No. 1), 
praying that he might be adjudged by the 
court to be a bankrupt and have a discharge 
from all his debts provable under the bank- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 123, contains only a partial re- 
port.] 

2 [From 1 N. B. B. 660 (Quarto, 201).] 



rupt act. There is* no reference in the pe- 
tition to copartnership debts, but the sched- 
ules annexed show the petitioner was a 
member of the late copartnership firm of 
Alexander Frear & Co., which was dissolved 
more than six months prior to the filing of 
said petition, and a large number of debts 
contracted by said copartnership are set 
forth in said schedules, including the debt 
to Bauendahl & Co., and the other creditors 
who have proved their claims. 

[The petitioner has been duly adjudged a 
bankrupt, and at the meeting of creditors, 
Bauendahl & Co. presented against the es- 
tate of said petitioner, proof of a debt which 
was contracted hy the said firm of Alexan- 
der Frear & Co.; to this the attorney for 
the petitioner objected, upon the ground 
that copartnership debts could not be proved 
herein, and urged that the indebtedness 
sought to be proved was a debt of the said 
firm of Alexander Frear & Co., and not his 
(the petitioner's) debt within the meaning 
of the bankrupt act The attorney for said 
Bauendahl & Co. insisted that the fact, that 
others were liable with the petitioner on 
this debt, made no difference, that the co- 
partnership of Alexander Frear & Co., being 
dissolved, the debt was the joint and several 
debt of the persons who composed said co* . 
partnership, that the creditor could enforce 
its collection from the individual property 
of the petitioner, and that proof of it should 
be received, and that a creditor has a right 
to prove the same. The following question 
of law arises thereon: Where a person w T ho 
was a member of a late copartnership, files 
his individual petition under the bankrupt 
act, praying for a certificate of discharge 
from all his debts, can all his creditors prove 
their claims against him, or are his indi- 
vidual creditors alone entitled to come in 
and prove their claims? Section 19 of the 
bankrupt act, approved March 2, 1867 [14 
Sbit. 525], allows a party to prove any debt 
he may have against a petitioner, but the 
proof of the claim or debt does not by any 
means conclude the petitioner, or any of the 
petitioner's creditors; he, or they, may con- 
test the claim so proved apon any legal 
ground authorized by law. The act ex- 
pressly allows the petitioner to object to all 
debts barred by the statute of limitations. 
yet such a claim, if proved, and not objected 
to by the petitioner, or a creditor, must be 
allowed by the court, and the assignee must 
receive it as a claim entitled to its share of 
the dividend; the same rule applies to a 
debt which by a state law may have been 
discharged by a state insolvent law, widen 
as between the citizens of the same state 
is binding and effectual in the state courts, 
and also United States courts, but not as 
between citizens of different states. 3 Seld. 
[N. Y.] 300; Kelley v. Drury, 9 Allen, 27; 
Baldwin v. Bank of Newburgh, 1 Wall. [68 
XJ. S.] 234, 239; Worthington v. Jerome [Case 
No. 18,034]. 
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[My view of the case is this, that any claim 
that the creditor could prosecute and recover 
as against the petitioner xa a suit in the 
district court, can be proved and must be 
allowed in the proceedings in bankruptcy, 
as the law makes the proceedings a suit of 
the debtor against his creditors, merely re- 
versing the manner of proceedings. This 
brings up the question : Could the creditor 
sue for and recover in the district, or cir- 
cuit, court the debt or demand he now seeks 
to maintain against the objection of the 
petitioner? It must be allowed, as the same 
rule of law in regard to the debts that .can 
be allowed' in bankruptcy must govern at 
the circuit; as I conceive it to be plain, that, 
if the claimant could not obtain a judgment 
upon the claim, he cannot participate in the 
proceeds of the petitioner's estate. By the 
law of this state, a partner is liable person- 
ally for the debts of the copartnership to the 
entire indebtedness of the firm; the debt of 
the firm is as much the debt of the indi- 
Tidual as of the firm, and after the property 
of the firm or corporation is exhausted, and 
there still remain claims or debts unsatisfied, 
the individual property of the members of 
the firm or copartnership can be taken in 
execution to pay the firm debts. Therefore, 
I hold that debts due by a firm are so far 
the debts of each member of the firm, that 
.any creditor of the firm can prove their debts 
due them from the copartnership as against 
any member of the firm; whether he petition 
as an individual, or as a member of a firm, 
or of a late firm; the petitioner is liable 
both as an individual and as a copartner; 
is jointly as well as severally liable upon 
a contract, whether made as an individual 
or as a member of a firm. 

[The discharge of the petitioner would not 
in any manner affect the claim of the credit- 
or against the members of the copartnership; 
their claim against the others would remain 
the same, but should there be any money 
paid upon their claim, it would reduce the 
amount due upon the debt, by the amount 
so paid; the bankrupt would be discharged 
from the debt. It operates the same as the 
death of a bankrupt with no estate. The 
.ground taken by Brown, Hall & Vanderpoel, 
for the bankrupt, would not only defeat the 
intent of the framers of the bankrupt law, 
but would render the .discharge of the pe- 
titioner worthless, as he would remain in- 
debted upon all the copartnership debts 
which constitute most of his indebtedness; 
also rendering most of the discharges in this 
district already granted, worthless, and lay- 
ing the foundation for endless litigation. 
The bankrupt law is analogous to the in- 
solvent law of this state, known as the two 
third act; by that act a discharge cuts off all 
debts, copartnership as well as individual. 
■The supreme court, in the wording of the 
form of the petition, evidently intended that 
the petitioner should be discharged from all 
his debts, individual as well as otherwise. 



The provisions of the bankrupt law contem- 
plate the entire discharge of the petitioner; 
no reservations are made,, no partial dis- 
charge provided for; all claims of whatever 
nature are provable. Where an action at 
law, or in equity, could be maintained against 
a petitioner, the claim upon which said ac- 
tion could be maintained can also be proved 
subject to the same defence as in a court 
of law. 

[By section 4 of the bankrupt act, the reg- 
ister is c apowered to take proof of debts, 
"and all" depositions of persons and wit- 
nesses taken before said register shall be 
reduced to writing, be signed by him, and 
filed in the clerk's office of the district court, 
as part of the proceedings. Section 5 r bank- 
rupt act. By section 8 of the bankrupt act, 
"any creditor whose claim is wholly or in 
part rejected may appeal," &c. By section 
11 of the bankrupt act, the petitioner in his 
petition must state his "willingness to sur- 
render all his assets for the benefit of his 
creditors." His schedule must contain a full 
and true statement of all his creditors. Why 
require this to be done unless his creditors 
could prove their debts against his estate? 
The "sum due each creditor, also the nature 
of each debt or demand," must be stated. 
It is not probable that congress would have 
required the petitioner to set forth the name 
of each creditor, the amount and considera- 
tion of each debt, unless the holder and own- 
er of the debt could prove the same, and 
share in the proceeds of the estate; "also to 
annex an inventory of all his assets, both 
real and personal." The estate of a petition- 
er may consist of every imaginable piece of 
property, held jointly with others, and his 
interest therein must be. taken by the as- 
signee. All debts due by the petitioner may 
be proved, and he will be discharged from 
them, be they individual or copartnership 
debts. By section 13 of the bankrupt act, 
a creditor who has proved his claim may re- 
quest the judge to require the assignee to 
give bond, &c. Section 14 of the bankrupt 
act vests in the assignee all the bankrupt's' 
property, including copartnership effects. 
By section 14 of the bankrupt act, the peti- 
tioner is compelled to make a transfer to the* 
assignee of his assets; and any interest in 
any copartnership is an asset If an attach- 
ment should have been issued against the 
property of the petitioner, and a levy made 
upon the property of the petitioner, and that 
property have been an interest in a copartner- 
ship, such attachment, if made within. six 
months, would be set aside, and the assignee 
in bankruptcy would take the effects, be they 
copartnership or otherwise. 

[For the reasons above given, and upon a 
careful review of the law applicable to this 
case, I held that the debt was provable, and 
allowed the claim to be proved as a debt 
against the estate of the bankrupt Brown, 
Hall & Vanderpoel, attorneys for the peti- 
tioner, objected, and asked that the same 
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should be certified to his honor, the district 
judge.] s 

BLATCHFORD, District Judge. The debt 
in question is provable, whether there are 
any assets of the copartnership or not If 
there are any such assets, they must be ad- 
ministered according to the provisions of 
section 36 of the act, and so must the assets 
of the separate estate of the bankrupt. 



Case -No. 5,075* 

In re FREDENBERG. 

[2 Ben. 133; 1 1 N. B. R. 268 (Quarto, 34).] 

District Court, S. D. New York. Feb., 1868. 

Party— Examination of Witness — Counsel 
— Certificate of Registek. 

1. The only parties to bankrupt proceedings 
are the bankrupt and the creditors. 

, 2. A witness in bankruptcy proceedings can- 
not take the opinion of the judge, on a certifi- 
cate by a register, or be represented by counsel, 
except in a proceeding against him for con- 
tempt. 

[Cited in Re Feinberg, Case No. 4,716.] 

3. Where a witness, called for examination 
under the twenty-sixth section of the bank- 
ruptcy act [of 1867 vl4 Stat. 529)], objected to 
being examined, on the ground that there was 
no authority to examine a witness under the 
act unless thera was a question in controversy 
to be settled by testimony, and not until after 
the examination of the bankrupt himself, but, 
without insisting on the objection, submitted to 
an examination, and the register certified the 
question, involved in his objection, to the court: 
Held, that the objection was frivolous. 

[Cited in Re Stuyvesant Bank, Case No. 13,- 
5S2; Re Comstock, Id. 3,0S0.] 

4. After the witness had waived his objec- 
tion, there was no question to be certified, and 
the register should have refused to give a cer- 
tificate. 

[This was a proceeding in the matter of 
. Michael W. Fredenberg, a bankrupt] 

2 [I, James F. Dwight, one of the registers 
of said court in bankruptcy, do hereby cer- 
tify, that in the course of the proceedings in 

said cause before me, the following questions 
arose, pertinent to the said proceedings, 
namely: 

[Facts. On the 27th of January, one Henry 
Manheims, who had been regularly sum- 
moned as a witness herein by an order dated 
January 22d, made on the application of the 
assignee herein, was before the register for 
examination. The witness had appeared in 
obedience to said summons on the 23d inst, 
had been sworn, and his examination had 
commenced. By agreement between the as- 

3 [From 1 N. B. R. 660 (Quarto, 201).] 

i [Reported by Robert D. Benedict, Esq. and 
here reprinted by permission.] j 

a [From 1 N. B. R. 26S (Quarto, 34).] 



signee and witness, the examination had been 
continued and adjourned until the 27th inst. 
And at the commencement of the examination 
this day, the said witness objects to being 
examined, "because there is no authority to 
examine a witness in any matter unless there 
be a question in controversy to be settled by 
testimony, and not until after the examina- 
tion of the bankrupt himself." Counsel for 
witness and the assignee being heard, the reg- 
ister overruled the objection, and decided 
that the witness may be examined as prayed 
for by the assignee. Whereupon the witness 
prays that the question may be certified to 
the judge for decision, under the provisions 
of section 6 of the act, whether he shall be 
examined. Without standing upon the objec- 
tion, the -witness submitted himself to ex- 
amination, which was concluded. The bank- 
rupt himself has not been examined. An as- 
signee has been chosen and is duly qualified. 
The assignee has obtained an order for the- 
examination of the bankrupt himself, but the- 
bankrupt could not be found within the dis- 
trict, although he has received no permis- 
sion to depart, from the register. 

[In my opinion the objection of the wit- 
ness is not a valid one. Section 26 of the law 
provides that "the court may, on the appli- 
cation of the assignee in bankruptcy, require 
the bankrupt, upon reasonable notice, to at- 
tend and submit to an, examination on oath, 
upon all matters relating to the disposal or 
condition of his property," &c. "And the 
court may, in like manner, require the at- 
tendance of any other person as a witness," 
&g. There is no restriction in the statute as 
to the circumstances antecedent to the exam- 
ination of a witness, and the provision of this 
section seems clear to me; otherwise, in the 
case of the death or absence of a bankrupt, 
the assignee or creditor would be unable to 
gain information sought for, concerning the 
bankrupt's property and disposition. I think 
the witness, Henry Manheiins, was properly 
under examination. 

[Which said facts and opinion of register 
are respectfully submitted, this 13th day of 
January, 1868, for the decision of the judge.] 2 

BLATCHFORD, District Judge. In answer 
to the question certified in this case, I reply: 

1. The question is certified on the prayer of 
the witness, under section 6 of the act. The 
register might properly have refused to cer- 
tify the question. It is only a party to the 
proceedings before the register, who can take- 
the opinion of the district judge on a certifi- 
cate of the register, on a matter arising in 
the course of such proceedings, or upon the 
result of them. a*he word "party" means the 
bankrupt or a creditor of his. It does not 
mean a witness who is not the bankrupt or- 
a creditor of his. 

2. I notice, from the certificate of the reg- 
ister, that the witness was represented be- 

2 [From 1 N. B. R. 268 (Quarto, 31).] 
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fore the register by counsel. The certificate 
speaks of the "counsel for witness." This is 
an anomaly. It can only lead to confusion 
and delay. It is only parties, the bankrupt 
or a creditor, who are entitled to be repre- 
sented by counsel, either before a register or 
the court, unless where a witness is made 
a party to a new and collateral proceeding, 
fcy being cited to answer for an alleged con- 
tempt. 

3. The register was correct in his decision, 
that the witness was properly under examin- 
ation. 

4. The register certifies that the witness, 
without standing on the objection, submitted 
himself to examination. Section 7 of the act 
provides, that, if any person examined be- 
fore a register refuses" or declines to answer, 
the judge shall have power to order such 
person to pay the costs thereby occasioned, 
if such person be compellable by law 
to answer, and such person shall also be 
liable to be punished for contempt The 
objection made by the witness in this case 
was so entirely frivolous, that, if he had 
not submitted to an examination, the case 
would have been a clear one for the im- 
position of costs and for punishment for con- 
tempt The objection made was, that there 
is no authority to examine a witness in any 
matter under the bankruptcy act, unless there 
be a question in controversy to be settled by 
testimony, and not until after the examina- 
tion of the bankrupt himself. The twenty- 
sixth section of the act, under which section 
the witness in this case was summoned, re- 
quires him to submit to an examination on 
oath upon all matters relating to the dis- 
posal or condition of the bankrupt's property, 
to his trade and dealings with others, and 
his accounts concerning the same, to all debts 
due to or claimed from him, and to all other 
matters concerning his property and estate 
and the due settlement thereof according to 
law. In addition to this, the court can com- 
pel the giving of testimony by witnesses, in 
the taking of evidence, under section 38 of 
the act The objection made by the witness 
was wholly without foundation, and the fact, 
that he himself was unwilling to stand upon 
It, showed that he regarded it as untenable. 

5. Although the objection was made, yet, by 
submitting to an examination, which the reg- 
ister states was concluded, the witness waived 
the objection, and after that there was no 
point or matter, within the meaning of sec- 
tion 6 of the act, to be certified by the regis- 
ter, and he ought on that ground to have 
refused to certify the question. 



Case No. 5,076o 

In re FREDERICK. 

[The case reported under the above title in 
21 Int. Rev. Rec. 310, is the same as Case No. 
5,407.1 



Case Ko. 5,077. 

FREDERICK et al. v. The FANNY. 

[Bee, 262.] i 

District Court, D. South Carolina. 180S. 

Seamen — Part op Cargo Missing— Contribu- 
tion. 

If any part of the cargo be missing, all the 
seamen shall contribute to make it good, unless 
the guilt can be proved upon a particular per- 
son, or persons. 

[Cited in Joy v. Allen, Case No. 7,552.] 

[This was a libel by John Frederick and 
others against the brig Fanny (Ormond, 
captain).] 

BEE, District Judge. The question in this 
case is, whether all the seamen shall be 
liable, proportionally, to make good the val- 
ue of certain articles making part of the 
cargo, and missing. It was proved that Wil- 
liam Harriott, one of the seamen, had been 
detected with part of the stolen goods, and 
that he alone was liable, no proof appearing 
against the others. It was admitted that 
all would have been chargeable, if none, in 
particular, could have been criminated. One 
hundred pieces of nankeen were missing, of 
which only three were found upon Harriott. 
The rest of the crew must necessarily have 
been privy to, or concerned in the loss of the 
remainder. I decree, therefore, that they 
all contribute, pro rata, to make up this loss. 



Case No. 5,078. 

The FREDERICK M. WILSON. 

The GENERAL SHERIDAN. 

The YORK RIVER. 

[7 Ben. 367.] 2 

District Court, E. D. New York. June, 1874. 

Collision in East River— Tug and Tow — Ves- 
sels Meeting— Navigating Middle of River. 

1. The tug "W. was towing" an oil-scow by two 
hawsers astern, around the Battery, from the 
North river into the East river, when she saw 
coming down the East river, near the piers on 
the New York side, the two tugs S. and Y., 
with two harges, the S. heing ahead and tow- 
ing the barges on a hawser, and the Y. heing 
alongside of the inshore barge. Off pier 7, 
East river, was a, drilling machine at anchor, 
about 700 feet out from the piers. As the W. 
was coming round the Battery, she headed out- 
side the drilling machine, but she determined to 
pass inside of it, and headed inside of it. The 
S. and the Y., with their tow, were inside of 
it. The tide was flood. The W. passed the 
other tow in safety, and the W. and the S. 
passed each other in safety, but the oil-scow 
and the port barge struck each other nearly 
head on, not far from the middle of the chan- 
nel between the drilling machine and the piers. 
Both the W. and the S. gave one whistle and 
ported before tne collision, and just before the 
blow all three tugs stopped. The owners of 

i [Reported by Hon. Thomas Bee, District 
Judge.] 

2 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln 'Benedict, Esq., and here reprint- 
ed by permission.] 
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the oil-scow filed a libel against all three tugs to 
recover the damages caused by the collision. 
The W. interposed a defence separate from the 
other two tugs: Held, that, although the tugs 
were none of them navigating in the middle of 
the East river, as required by statute, yet in- 
asmuch as each of them saw the approaching 
tow in time to take the necessary steps to 
clear ; the collision was not the result of their 
position in the river, but was the result of 
faulty navigation on the part of one or the oth- 
er of the tugs, where they were. 
[Cited in The Columbia, 29 Fed. 719; The 
Britannia, 34 Fed. 558; The Senator D. C. 
Chase, 46 Fed. 876.] 

2. Under the single whistle blown by the W., 
the S. and Y. had the right to rely to the last 
moment upon her power to pass in accordance 
with that single whistle, and were not bound 
to have stopped sooner. 

[Cited in The Maryland, 19 Fed. 556; The 
Susquehanna, 35 Fed. 324.] 

3. The S. and the Y. and their tow were not 
at any time outside of the middle of the nar- 
row channel between the drilling machine and 
the piers, and there was room enough for the 
oil-scow to have passed as the W. did, if she 
had been in line with the W. The W. was in 
fault, in that she did not, after she had de- 
termined to pass inside of the drilling machine, 
take measures to bring the oil-scow directly 
astern of her, so that the two tows might be 
parallel with each other; that she ported her 
helm too late, and was solely responsible for 
the collision. 

In admiralty. 

Henry R. Wing, for libellants. 
Beebe, Wilcox & Hobbs, for the Wilson. 
Benedict, Taft & Benedict, for the Sheridan 
and York River. 

BENEDICT, Distinct Judge. This action 
Is brought by the owners of an oil-scow to 
recover the damages caused by a collision 
which occurred in the East river on the 20th 
day of August, 1873. The oil-scow was one 
of a class of vessels used in transporting 
petroleum oil in bulk about the harbor of 
New York. She was sixty feet long, twenty- 
two feet wide, and contained 23,630 gallons 
of oil in bulk, equally distributed in twelve 
tanks. This scow was being towed from 
the North to the East river by the steamtug 
Frederick M. Wilson, upon two hawsers 
some ninety feet long, the tide being strong 
flood and the weather clear. There was, at 
the time, moored in the East river, a drilling 
machine, at work upon a reef there situated, 
and occupying, with its anchors, chains and 
buoys, a considerable space in the river. 
The locality of the machine is admitted to 
have been opposite New York pier No. 7, 
and 640 feet distant from the end of the 
pier. As the Wilson, with the oil-scow 
astern, passed around the Battery, she took 
a course between this drilling machine and 
the New York piers, and, when about op- 
posite to it, encountered the tugs General 
Sheridan and York River coming down the 
East river with two light barges in tow— 
the General Sheridan towing ahead by two 
hawsers of from twenty to twenty-five 
fathoms in length, and the York River tow- 
ing alongside and inside of the barges. In 



passing, the tows came in contact, the oil- 
scow striking the port barge of the down tow 
nearly head on, whereby the oil-scow was 
cut into some six feet, and her cargo lost. 

To recover the damages thus sustained, the 
owners of the oil-scow now bring this action- 
against the three tugs above mentioned. 

In support of the charges of fault, which 
the libel and the several answers of the tugs 
contain, a mass of evidence has been pre- 
sented. An attentive perusal of it in the 
light of the careful arguments of the re- 
spective advocates, has rendered it clear to 
me that the Wilson is responsible for the 
accident in question. 

Her fault consisted in attempting to pass 
between the drilling machine and the New 
York piers, and by the approaching tow, 
without getting the scow she was towing In 
such a position as would enable her to keep 
the scow upon the right side of the passage 
between the drilling machine and the New 
York piers. 

When she passed pier 2, her course led 
across the course which the down tow wa& 
then pursuing; and when sue determined to 
pass the drilling machine upon the inside, 
it was clearly incumbent upon her to main- 
tain a position in the flood tide which would 
enable her to drag the scow through the 
passage upon the east side of it Nothing is 
disclosed by the evidence calculated to pre- 
vent her from so doing, and yet she allowed 
her scow to get in contact with a tow which 
was not to the east of the middle of the 
passage. It is indeed shown that she ported 
her helm before the vessels struck, but she 
ported too late, and was then unable to haul 
the scow clear of the course of the down 
tow. 

This opinion in respect to the navigation of 
the Wilson in her passage inside the drilling 1 
machine renders it unnecessary to consider 
the further charge against her that she should 
have kept outside the drilling machine, and 
was in fault for taking a course inside the 
machine. 

Charges of fault are also made against the 
tugs Sheridan and York River, the principal 
of which is that they made a sheer out 
from the piers, and thus prevented the Wil- 
son from passing- them in safety. This 
charge, it should be noticed, is not to be 
found in the libel, and it is not sustained by 
the proofs. On the contrary, it satisfactorily 
appears that the down tow was at no time 
outside of the middle of the passage, and 
was expecting and endeavoring to pass to the 
right of the Wilson and her scow, which 
course was in accordance with all the sig- 
nals given by the tugs. 

Another charge made against the Sheridan 
and the York River, earnestly insisted on by 
the libellants and somewhat less earnestly 
by the Wilson, is a failure to stop when the 
Wilson approached, so as to give her time 
to haul the scow past the bows of the down 
tow. It is conceded that the tugs did stop, 
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and that the Sheridan sheered sharply to port 
before the two barges came in contact; but 
it is insisted that this should have been done 
sooner. I am unable to* see how fault in 
this respect can be imputed to the tugs of 
the down tow. All the vessels were in plain 
sight of each other; there was abundant 
room for the Wilson, to pass with her scow 
outside of the down tow. The whistles 
blown by each tug indicated an intention and 
ability to pass to the right. The down tow 
was moving very slowly, and the tugs in 
charge of it had, as it seems to me, the 
right up to the last moment to rely upon 
the power and ability of the Wilson to keep- 
the scow behind her, and thus to pass them 
to port, as her whistle indicated her inten- 
tion to do. 

One other point, and that made by the 
scow against all the tugs, remains to be no- 
ticed. It is that of navigating in violation of 
the statutes of the state of New York, which 
require all steamboats passing up and down 
the East river to be navigated as near as 
possible in the centre of the river. 

That none of these tugs were navigating in 
the centre of the river is clearly shown, but 
their course in that respect, if in violation 
of the statute, was not the cause of this 
collision. They all saw each other in time 
to pass in safety where they were. There 
was abundant room for them to pass in 
safety, and the accident is in no way at- 
tributable to the fact that they were not in 
the centre of the river, but because of faulty 
navigation where they were. The violation 
of the statute referred to, if any such ex- 
isted, \jfas not the cause of the accident. 

Inasmuch as no fault is charged upon the 
scow, the libellants are entitled, of course, 
to recover of some one or of all the tugs 
proceeded against; the conclusions above 
stated require a determination that she is 
entitled to recover of the Wilson alone. 

A decree will accordingly be entered in 
favor of the libellants as against the Wilson, 
with an order of reference to ascertain the 
amount, and the libel as against the Sheridan 
and York River will be dismissed with costs. 
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Case No. 5,078a. 

FREEBORN et al. v. The FALCON, 

[23 Betts, D. C. MS. 110.] 

District Court, S. D. New York.* 

Shipping— Lien fou Supplies— Credit — Dis- 
charge— Depaktuke. 

[1. Supplies were furnished a vessel in her 
home port on a credit of sis months on condi- 

i [The date is not given in the original man- 
uscript. 23 Betts, D. C. MS. includes cases 
from January, 1857, to January, 1859.] 



tion that satisfactory paper be given to secure 
the price, and were charged against the vessel 
in libellant's original sales books. Meld, that 
he had a lien therefor, and that the price be- 
came payable at once on the refjusal of the 
owner, being insolvent, to give other than his 
own note therefor ] 

[2. The departure of a vessel from port on 
Sunday on a trial trip, after which additional 
work is done, and again secretly Sunday night 
at half past 12 o'clock, will not discharge a 
material man's lien.] 

[This was a libel in rem by William A. 
Freeborn and others against the steamship 
Falcon for materials for repairs furnished in 
the home port] 

BETTS, District Judge. The libellants 
set up a lien upon the ship for §3,355.05, the 
amount of a bill of sheathing metal sold by 
them to the owner and applied to the vessel 
in this port in the winter of 1S57. She was 
a domestic vessel refitting in her home port 
for service as a tug and freighter in the 
coasting trade. The fact that the materials 
were furnished by order of the owner of the 
steamer at the place and times and at the 
prices charged by the libellants, and also 
that the balance demanded in this action is 
due and nnpaid, is not denied by the answer. 
The defence is placed upon the denial that 
the term of credit has yet expired, and also 
that the libellants acquired a lien for the 
debt, and further that if one was primarily 
created, the claimants assert that it was lost 
to the libellants by the departure of the 
vessel from this state before service of pro- 
cess in this cause was made. The owner 
of the ship became avowedly insolvent after 
the contract with the libellants was entered 
into, and the evidence conduces strongly to 
prove that he was so when he purchased the 
materials supplied the ship. At all events, 
there is no reliable proof that he had credit 
in the market at that time upon which he 
could have made the purchase. The sheath- 
ing was sold on a credit of sis months, to 
be secured by negotiable paper, and after 
the metal had been delivered the libellants 
applied twice at the owner's place of busi- 
ness for the paper, but, before the owner 
could be seen personally, he assigned the 
ship, with the residue of his property, to the 
claimants for the benefit of his creditors, 
and then refused to give other than his indi- 
vidual obligation for the debt, alleging that 
the libellants agreed to receive his promis- 
sory note payable in six months in satisfac- 
tion of the sale. He was examined as a 
witness in behalf of the claimants on the 
hearing, and testified that he never engaged 
to give any further security for the under- 
taking than his individual note. The clear 
weight of evidence is with the libellants on 
that point, and shows that the credit of six 
months agreed to in the sale was on condi- 
tion that satisfactory paper to secure the 
debt should be furnished by the purchaser, 
and that when called for by the libellants 
the owner offered his own note alone and 
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refused to give an endorser, or other security 
of a reasonably satisfactory character. The 
original sales books of the libellants were 
also produced, and proved the sheathing, as 
delivered by them, was charged to the steam- 
ship, and not to the owner alone. I have 
no doubt upon the proofs that the purchase 
price was originally a lien upon the vessel, 
and that the failure of the owner to fulfil the 
condition of his credit rendered the debt 
payable instanter, and that accordingly the 
action has not been instituted prematurely. 

The other branch of the defence is equally 
unsustainable, which is that the lien was 
discharged by the departure of the steamer 
twice from this port before suit brought up- 
on the lien. She first left the port at 9 a. 
m. on Sunday morning, and ran outside the 
Hook merely on a trial trip, to make proof 
of the sufficiency of her machinery, and as- 
certain whether she was in condition for 
the business of towage, to which she was 
destined. She required and received addi- 
tional work upon her machinery on or after 
the trial excursion. The next time she went 
out of the port was secretly on Sunday night, 
at half past 12 o'clock. She took out no tow 
or passengers or cargo, and returned within 
a day or two, about the 9th of March, and 
was arrested in this action the 18th. The 
application of the libellants for the paper en- 
gaged to be furnished them had been made 
repeatedly at the owner's office, down to the 
time of her departure, and they had no no- 
tice she was intending or prepared to leave 
the port immediately. Neither of these acts 
of the ship can avail as a discharge of the 
lien. Each was done under circumstances 
preventing the libellants intercepting her de- 
parture, the first being on a day when no 
process for her arrest could be obtained or 
employed, and the second, if not so abso- 
lutely dies non juridicus, was secretly, and 
at dark of night, and palpably in fraud of 
the rights of the libellants, and therefore 
void as a defence to the action upon the 
lien. The Joseph E. Coffee [Case No. 7,536]. 

Decree for libellants for §3,335.05 and 
costs. 



Case Wo. 5,079. 

Ex parte FREEDLEY et al. 

[Crabbe, 544.] i 

District Court, E. D. Pennsylvania. July 6, 
1844. 

Bankruptcy — Petitipn Enures to Benefit op 
* Ali, Creditors — Discontinuance— Re- 
Opening— Reasonable Time. 

1. The application of a creditor to have his 
debtor decreed a bankrupt, in invitum, enures 
to the benefit of all the creditors, any of whom 
may come in, within a reasonable time, and 
prosecute the petition. 

[Cited in Re Roberts, 71 Me. 393.] 

i [Reported by William H. Crabbe, Esq.] 



2. Proceedings in bankruptcy were com- 
menced, and subsequently discontinued on ac- 
count of a voluntary assignment for the benefit 
of creditors. Seventeen months afterwards, 
certain creditors, who had claimed under the 
assignment, applied to have the discontinuance 
removed and the proceedings re-opened: this 
was not within a reasonable time. 

This was an application by the Schuylkill 
Navigation Company to re-open the proceed- 
ings in bankruptcy against Freedley and 
Wood, which had been discontinued by leave 
of court 

It appeared that Freedley and Wood were 
citizens of Montgomery county, in Pennsyl- 
vania, and that on the 3d of June, 1842, 
certain of their creditors had commenced 
proceedings in this court to have them de- 
clared bankrupts, but, in consequence of an 
arrangement between the parties, a discon- 
tinuance thereof was entered, by leave of 
court, on the 15th July, 1842. In compliance 
with this arrangement, Freedley and Wood, 
on the 28th June, 1842, had made a general 
assignment, to S. L. Kirk and W. C. Ludwig, 
of all their individual and partnership prop- 
erty, to pay their individual and partner- 
ship debts "agreeably to the fourteenth sec- 
tion of the bankrupt law of the United 
States" [Act 1841; 5 Stat 44S]; it being 
therein provided, however, that no creditor 
or creditors should be entitled to snare un- 
der the assignment, unless, within three 
months from the execution thereof, he or 
they should furnish the assignees with a 
statement of his or their claim, and should 
covenant to execute a release on receiving 
the share or shares to which he or they 
should be entitled thereunder. Notice of 
this assignment w T as published in the news- 
papers in Montgomery county and in Phil- 
adelphia, at which city the Schuylkill Nav- 
igation Company had their principal place of 
business, and the assignees proceeded to 
sell the property and collect the debts. On 
the 21st July, 1S43, the assignees filed their 
account in the court of common pleas of 
Montgomery county, and it was referred 
to an auditor to report distribution. In 
September, 1843, the auditor was attended 
by the parties interested, and, among oth- 
ers, by the solicitor for the navigation com- 
pany, who presented a claim for $10G6.G6, 
which was allowed by the auditor; but, on 
exceptions filed to the report, this allowance 
was reversed, first by the common pleas of 
Montgomery county, and afterwards, on ap- 
peal, by the supreme court of Pennsylvania. 
On the 28th December, 1843, the navigation 
company obtained in this court a rule on 
Freedley and Wood and their assignees to 
show cause why the discontinuance should 
not be stricken off. 

Tilghman and Sergeant, for the navigation 
company. 

Mulvany and Mallery, for Freedley and 
Wood, and for assignees. 
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air. Tilghman, for the navigation com- 
pany. 

The discontinuance should not have been 
-entered without full notice to all parties in in- 
terest, instead of which 'many were wholly 
unaware of it until it was effected; but even 
tinder these circumstances, had the assign- 
ment been carried out really, as it professed 
to be, in the spirit of the f ourteenth section of 
the bankrupt law, it would not have been 
complained of: this has not been the case. 
Under the decisions on the exceptions to the 
auditor's report, the navigation company 
liave, been deprived ,of their share, and are 
driven to this proceeding as their only means 
of relief. This court allowed the discontin- 
uance on the faith of that assignment being 
•executed; it has not been executed, and 
therefore the discontinuance was obtained 
by misrepresentation and technical fraud,- 
which vitiates everything connected with 
it. Morris' Estate [Case No. 9,825], 

Mr. Mulvany, for Freedley and Wood. 

The navigation company were not parties 
to the original proceedings; they did not ap- 
pear at the return of the process, they claim- 
ed under the assignment, which estops them 
from disputing its validity^ and now, after' 
some eighteen months have elapsed, they 
•come in and ask to re-open the whole -mat- 
ter. Their application is entitled to no fa- 
vor. Innocent third parties are interested 
that this application should be dismissed. 
On the faith of the discontinuance in this 
court, the real estate of Freedley and Wood 
has been sold, and if these proceedings are 
re-opened, the purchasers' titles are destroy- 
ed. 

Mr. Sergeant, for the navigation company, 
in reply. 

The discontinuance should only have been 
entered by consent of all parties interested. 
The petitioners alone, in an involuntary ap- 
plication, have no right to discontinue the 
proceedings; the ground of such an applica- 
tion is that the debtor has committed an act 
which gives every and any creditor the right 
to petition, but as only one petition can be 
pending at a time, every creditor is a party 
t6 it, whether named or not. Ex parte Cal- 
ender [Case No. 2,307]. The discontinuance 
was conditioned that the assignment should 
be according to the terms of the bankrupt 
law, as contained in its fourteenth section, 
tout the proviso in the assignment is contrary 
to. that law, especially in requiring the ac- 
count within three months. The application 
to strike off the discontinuance was made 
as soon as the decision of the supreme court 
was- known, and the company discovered 
that they had no other remedy. 

RANDALL, District Judge. On the 3d 
June, 1842, Eckel, Spangler, and Raiguel, 
IiUdwick and Kneedler, and Frederick Lie- 
brandt, filed their petition in this court, set- 



ting forth that they were creditors of Freed- 
ley and Wood, of Montgomery county, to an 
amount exceeding five hundred dollars, and 
praying the court, for the causes therein 
stated, to declare the said Freedley and 
Wood bankrupts. The court appointed Mon- 
day, the 11th July, 1S42, to hear the ap- 
plication; and appointed a commissioner to 
take testimony in support of the allegations 
contained in the petition. On the loth July, 
1842, no answer to the petition having been 
filed, or any testimony returned, the peti- 
j tioners applied for, and obtained, leave to dis- 
j continue the proceedings; the respondents 
having, on the 28th June, 1842, executed a 
voluntary assignment to S. L. Kirk and Wm. 
G. Ludwick, reciting the proceedings in 
bankruptcy, and "a desire to deliver up to 
trustees all their property, real and person- 
al, to be distributed as provided for in the 
bankrupt law." The assignees were both 
bona, fide creditors of Freedley and Wood, 
which firm was insolvent, though each of. 
the partners, in his individual capacity, was 
entirely, solvent 

The assignees, having accepted, proceed- 
ed to execute the trust, and made sales of 
valuable real estate of the individual mem- 
bers as well as the joint property of the firm. 
Their accounts were, in due time, filed in the 
court of common pleas of Montgomery coun- 
ty, and referred to an auditor for distribu- 
tion. The Schuylkill Navigation Company- 
appeared before the auditor, and claimed 
the sum of $10G6.66, due to them by Freed- 
ley in his individual capacity, at the time of 
the assignment. It was objected before the 
auditor that the assignment contained a pro- 
viso that no creditor should be allowed any 
share of the assets or estate, thereby assign- 
ed and transferred, who did not hand in his 
claim to the assignees within three months 
from the execution of the assignment, and 
also execute an agreement covenanting to 
deliver a full and absolute release to the as- 
signees, on receiving his share of tie estate 
assigned, and that this had not been done * 
by the navigation company. The auditor, 
for reasons stated in his report, allowed the 
claim of the company. To this allowance 
exceptions were filed by the assignees, and, 
on the 21st December, 1S43, the court of 
common pleas sustained the exceptions, 
which decision was subsequently affirmed by 
the supreme court. On the 2Sth of Decem- 
ber, 1843, the navigation company presented 
their petition to this court, setting forth the 
proceedings in bankruptcy and the assign- 
ment, and praying a rule upon the assignees, 
and upon Freedley and Wood, to show cause 
why the discontinuance should not be strick- 
en off, and the proceedings re-opened. 

In answer to the rule, it is, among other 
things, objected, that the Schuylkill Naviga- 
tion Company were not parties to the orig- 
inal proceedings, and they cannot, therefore, 
"compel a prosecution of that petition against 
the will of the petitioners; and, also, that 
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this application comes too late to be granted 
by the court. I think there is no weight in 
the first objection. The application of a cred- 
itor to have his debtor decreed a bankrupt, 
in invitum, enures to the benefit of all the 
creditors, any of whom may come in and 
prosecute the application, if he thinks prop- 
er. If it were not so, each creditor to the 
requisite amount might present a separate 
application, and each prosecute his own, if 
successful, at the expense of the estate, fear- 
ing that the first petitioner might compro- 
mise with the debtor, or, by collusion, neg- 
lect to prosecute his application. But a cred- 
itor seeking to come in and prosecute, must 
do so within a reasonable time, and not, as 
in the present instance,- upwards of seven- 
teen months after the proceedings have been 
discontinued, after the law under which they 
were commenced has been repealed; and 
after having claimed, in the state courts, un- 
der the very assignment which is now sought 
to be invalidated. This last fact alone, 
might perhaps be a bar to the present appli- 
cation. Ex parte Shaw, 1 Madd. 598. 

It has been urged that the purchasers of 
the real estate are interested in the decision 
of this question, and that, as they have paid 
their money on the faith of the decision of 
this court discontinuing the proceedings, 
they should be protected. It is certain that 
it would be attended with much danger if 
the security of titles founded on judicial 
proceedings could be invaded by the exer- 
cise of an arbitrary and uncontrolled discre- 
tion of the courts over their own records. 
Catlin v. Robinson, 2 Watts. 3S0. But I ap- 
prehend that all acts performed under the 
judgment of a court of competent jurisdic- 
tion are, as to most third persons, perfectly 
valid. Thus a purchaser at a sheriff's sale 
under an execution, issued upon a judgment 
erroneously or fraudulently obtained, cannot 
be compelled to relinquish the property, even 
though the judgment be afterwards re- 
versed. Sims v. Slacum, 3 Cranch [7 U. S.J 
300. 

The titles of the purchasers, however, do 
not, in my opinion, depend upon the decision 
of this motion. If the assignment is not in 
opposition to the provisions of the bankrupt 
law, then, according to Dudley's Case [Case 
No. 4,114], and the Anonymous Case [Case 
No. 467], the debtor had a right to make an 
assignment, without preference, to a bona 
fide creditor without notice, at any time be- 
fore a decree of bankruptcy. If, however, 
the proviso in the assignment, requiring a 
presentation of claim within three months, 
and a covenant to release on receiving a 
share of the estate, gives a preference to any 
creditor or class of creditors, over the oth- 
ers, then it is an objection apparent on the 
face of the title, of which the purchaser was 
bound to take notice, and, under such cir- 
cumstances the assignees could convey no 
title. Whether there be such a preference 
it is not necessary for me, at this time, to 



give an opinion. It may not, however, be 
improper to refer the parties to the Cases of 
Aspinwall [Case No. 592] and J, B. Bowen 
[unreported], decided by the circuit court of 
this district, an examination of which may 
lead to an amicable settlement of this contro- 
versy on just and equitable terms. Upon the 
ground that the application comes too late, 
the rule is discharged. 

Case 'No. 5,080, 

FREEDMAN v. SIGEL. 

[10 Blatchf. 327; i 5 Chi. Leg. News, 106; 17 

Int. Rev. Rec. 28; 4 Leg. Op. 

500; 5 Leg. Gaz. 34.] 

Circuit Court, S. D. New York. Jan. 2, 1873. 

Income Tax — Salaht of State Judge. 

1. The United States cannot impose a tax 
on the salary of a judge of the superior court 
of the city of New York, by imposing a tax on 
such salary as the income of such judge. 

2. It makes no difference that the salary of 
the judge is fixed by the hoard of supervisors 
of the county of New York, or that it is pay- 
able out of the ireasury of the city of New 
York. 

At law. 

Edward Fitch, for plaintiff. 
L. W. Emerson and Noah Davis, Dist. 
Atty., for defendant 

SBDDPMAN, District Judge. This is an ac- 
tion brought by the Honorable John J. Freed- 
man, one of the justices of the superior court 
of the city of New York, to recover back the 
sum of $162.37, exacted from him by the de- 
fendant [Francis Sigel], as collector of in- 
ternal revenue for the ninth collection dis- 
trict of New York. This exaction was, in 
form, a tax on the income of the plaintiff, 
but that income consisted solely of his sal- 
ary as a judge of one of the most important 
judicial tribunals of the state— a court of rec- 
ord, having a wide range of jurisdiction, and 
wielding an important part of the judicial 
authority of the commonwealth. The sum 
in question was nothing more or less than a 
tax upon the plaintiff's salary, as a judge of a 
state court The amount was paid under 
protest, and it is conceded that the plaintiff 
is entitled to recover, if the? tax in question 
was not warranted by law. The sole ques- 
tion now to be determined is, whether this as- 
sessment on the salary of the plaintiff was 
legal. 

Tlie plaintiff claims, that the illegality of 
this tax is conclusively settled by the case of 
The Collector v. Day, 11 Wall. [7S U. S.] 113. 
That case involved the validity of a tax upon 
the salary of the defendant, Day, as judge of 
the court of probate and insolvency for the 
county of Barnstable, in the state of Mas- 
sachusetts. In that case, the salary was fix- 
ed by a statute of the state, and was payable 
directly out of the state treasury. The su- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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preme court held, that it was not competent 
for congress to impose the tax then in ques- 
tion upon the salary of a state judge. It is 
obvious, that that decision must control the 
question now presented for consideration, un- 
less the latter can he distinguished, by some 
essential feature, from that determined by 
the supreme court in the case cited. 

The defendant insists, that the present case 
is distinguishable from that of The Collector 
y. Day, in the following particulars: (1) In 
that case, the salary of the judge was fixed 
directly by a statute of the state, while, in 
the present one, the salary of the plaintiff was 
fixed by the board of supervisors of the coun- 
ty of New York. (2) The salary of Judge 
Day was payable directly out of the state 
treasury of Massachusetts, whereas, the sal- 
ary of the plaintiff was payable out of the 
treasury of the city of New York. (3) The 
court of probate and insolvency for the coun- 
ty of Barnstable, Massachusetts, could not 
properly be termed a local court, and its judge 
a local officer; whereas, the superior court in 
question was purely a local court, belonging 
to a class of tribunals known only to the 
cities of New York and Buffalo, the justices 
of which are purely local officers. I- will 
briefly consider these points raised by the 
defence, in the order above stated. 

First. As to the body entrusted with the 
power of determining the amount of salary. 
In the one case, that body was the legislature 
of the state, and in the other, the board of 
supervisors of the county, acting under a stat- 
ute of the state, expressly conferring that 
power upon them. For reasons, wise and sal- 
utary, no doubt, the legislature of New York, 
after creating the superior court, and con- 
ferring upon it extensive jurisdiction, saw fit 
to leave the amount of the salaries of the 
judges to be determined by the board of 
supervisors, and conferred upon the latter au- 
thority to that end. But, I apprehend that 
this circumstance does not, in any manner, 
affect the nature of the office of the judges of 
that court They are still judicial officers of 
the state, wielding that part of the sovereign 
power of the state committed to their juris- 
diction. Their salaries constitute their sole 
compensation, and, when once fixed, can- 
not be reduced during the terms for which 
they are respectively appointed. The same 
reasoning which led the supreme court, in the 
case of The Collector v. Day [supra], to hold 
the tax illegal, applies, with equal force, to the 
present case. In both cases, the judges ex- 
ercise the judicial authority of the state, and 
represent its sovereignty in that behalf. Of 
what importance is it that amount of salary 
is fixed by the legislature itself, or by an- 
other body, acting under the authority con- 
ferred by the legislature? If a state were to 
create a commission for the purpose, and 
with the power, of fixing the salaries of all 
its judicial officers, would that circumstance 
change the nature of the judicial office, or 
materially affect its character, as one of the 



instrumentalities by which and through which 
the state exercised one of its sovereign pow- 
ers? I apprehend there can be but one an- 
swer to these questions. The manner in 
which a state chooses to determine the sal- 
aries of its judicial officers, neither changes 
the character of the tribunals over which 
they preside, nor the relation of these officers 
or offices to the state, or to the federal, gov- 
ernment. The agency which the state chooses 
to employ for the purposes of determining the 
amount of its judges' compensation is a 
purely incidental matter, wholly of its own 
concern, the exercise of which in no way 
changes or affects the relation which the two 
governments bear to each other. The line 
which marks and limits the constitutional 
power of each remains the same, unvaried by 
the incidental manner in which each, or ei- 
ther, may choose to exercise its acknowledged 
and unquestioned authority. 

Second. As to the immediate source from 
which the salary is derived. In the case of 
The Collector v. Day [supra], the salary of 
the defendant was paid directly from the 
state treasury. But, suppose the legislature 
of Massachusetts had seen fit, after creating 
the courts of probate and insolvency for its- 
respective counties, to make the salaries of 
each judge payable out of the treasury of the 
respective county over which his jurisdiction 
extended. Would that circumstance, purely 
a matter of legislative regulation and dis- 
cretion, within the undoubted power of the 
state, have changed, in any essential partic- 
ular, the nature or powers of the judicial of- 
fice of the judge of those courts? To assart 
such a proposition would be to maintain that 
the sovereign power of a state depends upon 
the manner in which it exercises its discre- 
tion, in the details of its administration, and 
the distribution of its public bxu*thens. The 
right of congress to tax the judicial offices 
of a state, certainly, cannot depend upon the 
mode by which the state may choose to raise 
the revenue applied to the support of such 
offices, or the soiu'ces from which it may 
choose to draw that revenue. These are- 
mere incidents in the exercise of undoubted 
.state power, in no way affecting the federal 
government, nor having any tendency to en- 
large the power of the latter over subjects 
which are otherwise beyond its reach. 

Third. As to the alleged local character of 
the office held by the plaintiff. On this point, 
the argument in behalf of the defendant sig- 
nally fails. The courts of probate and in- 
solvency of Massachusetts are courts of a 
more local character and limited jurisdiction 
than the superior courts organized by the 
state of New York. The latter are clothed 
with no inconsiderable part of the general 
judicial power of the state, with none or on- 
ly partial limitations as to subject-matter of 
litigation, while the former are courts of lim- 
ited and inferior jurisdiction, whose range of" 
judicial authority is narrow, and touches only 
a very limited number of subjects. It is 
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obvious, therefore, that this alleged differ- 
-ence, by which the defendant seeks to with- 
draw the present case from that of The Col- 
lector v. Day, has no solid foundation. 

Without pursuing the subject further, I am 
^entirely satisfied that the present case is with- 
in the reason and authority of The Collector 
v. Bay; and judgment must, therefore, be 
rendered for the plaintiff. 



FREEDMEN'S SAV. & TRUST CO. (STATE 
NAT. BANK v.). See Case No. 13,324. 

FREELAND (ROBBINS v.). See Case No. 
11,SS3 



Case 3STo. 5,081. 

FREELANDER et al. v. HOLLOMAN et al. 

[9 N. B. R. 331.] i 

District Court, S. D. Mississippi. 1873. 

Bankruptcy — Fraudulent Preferences — Blli, 

bt Assignee to Recover Assets — Rights op 

Creditors on Failure op Assignee to Act. 

A confessed a judgment in favor of his wife, 
;and executed a conveyance to B, of certain real 
estate, who afterwards re-conveyed it to A's 
wife, with the fraudulent purpose and intent, 
.as it was alleged, to defraud A's creditors. 
He was subsequently adjudged a bankrupt, 
and one of his creditors filed a bill in equity 
alleging the above facts. The defendants inter- 
posed the statute limitation of two years, pro- 
vided for in the second section of the bankrupt 
act [of 1S67 114 Stat 518)] against the relief 
prayed for. Held, that if the charges made in 
the bill be true, and were known to the as- 
signee, it was his duty to have filed the bill so 
as to subject the land, and other property which 
lias been fraudulently covered up by the pro- 
ceedings, to the payment of the debts and de- 
mands proven against the estate, and if he 
(the assignee) refused, any creditor who had 
proved his debt had a right to apply to the 
■court for an order directing proceedings to be 
taken for that purpose; that when the proceed- 
ings are for the benefit of secured creditors 
mainly, they should defray the expenses of the 
suit: that the bill was filed too late, and must 
~be dismissed at the cost of complainant. 

[Cited in Norton v. Barker, Case No. 10,349; 
Andrews v. Dole, Id. 373; West Portland 
Homestead Assn. v. Lownsdale, 17 Fed. 
20$.] 

[Cited in French v. Merrill, 132 Mass. 526.] 

In bankruptcy. 

Nugent & Yerger, for complainants. 
F. Johnson and J. A. P. Campbell, for de* 
fendants. 

HILL, District Judge. This bill is filed 
t>y complainants [Freelander & Gerson], who 
have proved their judgment as creditors of 
said Thos. R. Holloman, in bankruptcy, 
against M. C. Cheatman, his assignee in 
"bankruptcy, and against said Holloman as 
•executor of his late wife, Rebecca A. Hollo- 
man, her children, Mary A. and others, also 
against John B. Aikman, praying to have 
declared null and void a judgment confessed 
by said Thomas R. in favor of his wife, said 

i [Reprinted by permission.] 



Rebecca A., and deeds of conveyance, exe- 
cuted first by said Thomas R. to said Aik- 
man, and from him to said Rebecca A., all 
in 1SG6, and done without consideration, and 
with the fraudulent purpose and intent to 
defraud the creditors of said Thomas R., 
and especially of' complainants. The an- 
swers admit the transactions but deny the 
fraud. A large number of witnesses have 
been examined on both sides, and the proof 
submitted, a very large portion of which 
need not be considered in any point of view, 
and none of it under the conclusions to which, 
after a careful examination of the questions, 
I have arrived. 

The grounds upon which the relief is 
sought by the bill are, that the judgment 
confessed by Thomas R. Holloman, in favor 
of his wife, was fraudulent and void; that 
complainants' judgment was soon thereafter 
rendered and enrolled, and thereby became 
a lien upon the property, real and personal, 
subject to execution; that the conveyance 
of the lands mentioned by him to Aikman, 
and from him to his wife, was without con- 
sideration, fraudulent and void, and that 
these lands were subject to the payment of his 
judgment; that in 1868 Thomas R. filed his 
voluntary petition in bankruptcy, and in his 
schedules falsely omitted to place these lands 
on his schedules; that he was in 0.869 dis- 
charged from his debts; that Cheatman, the 
assignee, in ignorance of the facts, or from 
a disposition to aid Holloman, neglected to 
take proper proceedings to have this judg- 
ment and these conveyances declared void, 
and the property sold for the payment of 
the debts of said Thomas R., according to 
the priority of those holding liens and de- 
mands thereon. 

To the relief prayed for in the bill, the 
defendants interpose the statute of two years 
limitation, provided in the second section of 
the bankrupt act of 1S6T [14 Stat. 51S]. 
This is the first time the application of this 
section of the bankrupt law has come before 
me, and is one of no inconsiderable impor- 
tance in the collection and administration of 
bankrupt estates, and although the last ques- 
tion discussed by counsel will be first con- 
sidered, as if held to apply to the relief 
prayed for, will dispose of the cause without 
further inquiry. 

If the charges made in the bill be true, 
and had been known to the assignee, it was 
his duty to have filed the bill so as to sub- 
ject the land and any other property which 
had been fraudulently covered up by the 
proceedings mentioned to the payment of the 
debts and demands proven against the es- 
tate; and if he refused to do so, any cred- 
itor who had proved .his debt had a right to 
apply to the court for an order directing: 
proceedings for that purpose to be instituted, 
which the court, if satisfied that such pro 
ceedings should be instituted, would, upon 
such terms as to costs, etc., as would have 
appeared right, have so ordered. Where pro* 
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ceedings are mainly, if not entirely, for the 
benefit of secured creditors, they should de- 
fray the expense of the proceeding, and no 
more of the burthen be imposed upon gen- 
eral creditors than the ratable portion of 
interest in the assets sought to be recov- 
ered, as if they were for the general credit- 
ors the circumstances might be such as 
would require those applying to defray the 
expense in the first instance, to be refunded 
upon recovery out of the proceeds. The 
complainants in this case did not pursue this 
course, but made the assignee a party de- 
fendant He was certainly a necessary par- 
ty, and as it- is a proceeding in equity the 
court will consider him as a co-complainant 
for the purpose of considering the question- 
presented. 

The fourteenth section of the act of 1S67, 
in treating of the powers and duties of the 
assignee in bankruptcy, contains the follow- 1 
ing provisions: That upon the adjudication 
of bankruptcy and the appointment of the 
assignee the title to all the property, real 
and personal, rights and credits, and rights 
of action, owned or held by the bankrupt at 
the time of filing his petition to be declared 
a bankrupt, ("including all property convey-* 
■ed by the bankrupt in fraud of his credit- 
ors,") "shall, in virtue of the adjudication 
of bankruptcy and the appointment of the, 
assignee be at once vested in the as- ' 
signee." Thus it will be seen that the as-* 
signee is not only vested with all the rights 
of property, credits and rights of action 
held or owned by the bankrupt at the time 
of filing his petition, but such rights to 
property as the bankrupt may have had 
before making any fraudulent disposition of , 
the same, and which, by his fraud, he may * 
have estopped himself from recovering. In 
other words, the assignee in all such cases 
is substituted as the agent and representa- 
tive of the creditors, and may recover any- 
thing which they could have recovered had s 
the bankrupt law never been in operation. . 

The policy of the bankrupt law is to make 
a speedy adjustment and settlement of every ' 
question connected with the bankrupt's 
estate. It is expected, and is the duty of all 
interested in the bankrupt's estate, immedi- 
ately upon his being so declared, to exam-* 
ine into its condition, and to give all in- : 
formation and aid in its recovery and set- 
tlement With this purpose, and to give 
quiet and repose to all concerned, and which 
Is one of the prime objects of all statutes 
of limitation, the second section provides , 
that "no suit at law or in equity shall in any 
case be maintainable by or against such as- 
signee, or by or against any person claim- 
ing an adverse interest, touching the prop- 
erty and rights of property aforesaid, in any 
court whatsoever, unless the same shall be 
brought within two years from the time 
the cause of action accrued, for or against 
such assignee: provided, that nothing herein 
contained shall revive ' a right of action 



barred at the time such assignee is appoint- 
ed." 

The constitution of the United States con- 
ferred upon congress the power to establish- 
a uniform system of bankruptcy throughout 
the United States; and when congress, in 
pursuance of this power, passed the bank- 
rupt act, it at once superseded all laws in. 
conflict with it The bankrupt's estate, and 
every thing and right connected with it upon 
the bankruptcy at once passed under the con- 
trol and operation of the bankrupt law. 
Af ter that the rights of those in interest rnay 
be contracted or enlarged, as congress in its 
wisdom may provide. This provision in 
the second section provides that all rights 
of action barred upon the appointment of 
the assignee shall remain barred, whether 
in favor of or against the assignee, and give 
both to the assignee and those claiming an 
adverse interest to any property claimed 
by the assignee in the adverse possession of 
others, or claimed by others, to property in 
the hands or under the control of the as- 
signee, two years in which to commence pro- 
ceedings in equity or at law for its recovery. 
This is a separate and independent provi- 
sion, and has no connection with any state 
statute on the subject; it may extend or 
may contract the time provided in the state 
statutes of limitations. Thus, if at the time 
of the appointment of the assignee but a 
few days' remained of the time necessary 
to complete the bar, the time would be ex- 
tended; or if the statute had just com- 
menced running, and under the state law 
would have ten years to run, as in case of 
actions of ejectment to recover real estate, 
it would be complete within two years. 

This act, unlike the state statutes, makes 
no exceptions in favor of married women, 
infants, absence, or for concealment of cause 
of * action, and thus congress having com- 
plete power over the whole subject had the 
right to provide, and such provision is in ac- 
cordance with the policy of the law, and is 
a rule which it is the duty, not only of this, 
but of all. other courts, to apply when a case- 
is presented to which it is applicable. 

It will be observed that the statute of 
limitations, under the bankrupt law is limit- 
ed to actions and suits respecting rights to 
property held adversely by or against the as- 
signee. Applying this provision of the law 
to the facts in this case it will be found that 
the real estate intended to be recovered was 
held adversely to the rights of the assignee 
at the date of his appointment, and he must 
be considered as the complainant, which ap- 
pointment was made on the 22d of Septem- 
ber, 1868, consequently the law was com- 
plete on the 22d, or at least on the 23d of 
September, 1870; the complainant's bill not 
having been filed until the Sth of August, 
1871. The result is that the bill must Be- 
dismissed, at the cost of the complainant 

I must acknowledge my obligation to the 
able counsel on both sides "for the exhaustive 
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presentation of the question, now presented 
and considered for the first time, and one of 
so ranch interest to all parties concerned in 
bankrupts* estates. I am glad that it is a 
case in which, if I have come to a wrong 
conclusion, I may be corrected by appeal in 
the circuit and supreme courts of the United 
States. 



Case Wo. 5,082. 

In re FREEMAN. 

[4 Ben. 245; i 4 N. B. R. 64 (Quarto, 17).] 

District Court, S. D. New York. June, 1870. 

Fraudulent Conveyance— Vague Specifications 
— Receiver — Discharge. 

1. Where the discharge of a bankrupt was 
opposed on the ground, that he had omitted cer- 
tain property from his schedules, such prop- 
erty having been conveyed by him, by a convey- 
ance which was claimed to have been fraudu- 
lent, and it appeared, that, after such convey- 
ance, and before the filing of the petition in 
bankruptcy, a receiver of the property of the 
bankrupt had been appointed by a state court: 
Held, that whatever title the bankrupt had in 
the property, after the conveyance, had vested 
in the receiver, and there was no false swear- 
ing, by reason of his not having inserted it in 
the schedule of assets. 

2. A fraudulent conveyance, within the mean- 
ing of section 20 of the bankruptcy act [of 
1867 (14 Stat 331)], must be a conveyance 
made as required by section 35, within four 
or six months before the filing of the petition 
by or against the debtor. 

[Cited in Re Cretiew, Case No. 3,390; Re 
Pierson, Id. 11,153; Re Hannahs, Id. 6,- 
032: Re Wolfskill, Id. 17,930; Re Carrier, 
47 Fed. 444.] 

3. A specification of objection to the dis- 
charge stated that, since the passage of the 
act, the bankrupt had destroyed books, docu- 
ments, papers and writings, with intent to de- 
fraud his creditors. Another stated that he had 
removed or caused to be removed, books, sta- 
tionery and papers from this district, with 
intent to defraud his creditors. Another specifi- 
cation was, that he, or some person in his be- 
half, had procured the assent of certain cred- 
itors to his discharge, and influenced their ac- 
tion, by a pecuniary consideration: Edd> that 
they were too vague to be triable. 

[In the matter of Robert H. Freeman.] 
This case came up on a hearing on specifi- 
cations of opposition to the bankrupt's dis- 
charge. 

Robert Jackson, for bankrupt 
Vernam & Wilcox and J. S. Ridgway, for 
creditors. 



BLATCHFORD, District Judge. As to 
the first specification, whatever interest the 
bankrupt may have had in the property re- 
ferred to, after the conveyance of it to E. 
Wolcott & Co., March 21st, 1S68, was, at the 
time the petition in bankruptcy was filed, 
vested in the receiver appointed by the state 
court, and not in the bankrupt There was, 
therefore, no false swearing, in not inserting 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



such property in the schedule of assets. The 
fact of the transfer to Wolcott & Co. was set 
forth in the schedules with sufficient particu- 
larity, and there was certainly no wilful 
false swearing in respect to the property. 
Nor was there, within the second specifica- 
tion, any concealment of the property re- 
ferred to. 

The fourth specification is, that the bank- 
rupt made a fraudulent conveyance of the 
said property, to Wolcott & Co., being the 
said conveyance of March 21st, 186S. The 
petition in bankruptcy was filed December 
31st, 136S. The conveyance referred to in 
section 29, as a "fraudulent" conveyance, 
means a conveyance which is declared by the 
bankruptcy act to be a fraud against such 
act— a conveyance -which the act declares to 
be void. This requires the conveyance to be 
one made, as required by section 35, either 
within four months, or within six months, 
before the filing of the petition by or against 
the debtor. As the conveyance in question 
was not made within six months before the 
petition in bankruptcy in this case was filed 
by the debtor, it is "not a "fraudulent" con- 
veyance, within the clause of section 29 
which speaks of "any fraudulent payment, 
gift, transfer, conveyance or assignment" 
The fourth specification is founded on this 
clause and, therefore, fails. 

It is not established, under the sixth 
specification, that the bankrupt, "in contem- 
plation of bankruptcy," as the specification 
says, or "in contemplation of becoming bank- 
rupt," as section 29 says, made the convey- 
ance in question, for either of the purposes 
set forth in the clause of section 29 under 
which the specification is drawn. The mean- 
ing of the expression, "in contemplation of 
becoming bankrupt," as used in that clause, 
was defined by this court in the case of In re 
Goldschmidt [Case No. 5,520]. Within that 
definition^ it is not established, in this case, 
that the debtor, when he made the convey- 
ance in question, contemplated committing 
an act of bankruptcy, either by filing a vol- 
untary petition, or by doing some one of the 
tilings which is declared by section 39 to be 
the commission of an act of bankruptcy. 
The specification is not sustained. 

The third specification is, that, since the 
passage of the act, the bankrupt has destroyed 
books, documents, papers and writings with 
intent to defraud his creditors. The seventh 
specification is, that he removed, or caused 
to be removed books, stationery and papers 
from this district, with intent to defraud his 
creditors. The eighth specification is, that 
he, or some person in his behalf, has procured 
the assent of certain creditors to his dis- 
charge, and influenced their action, by a pe- 
cuniary consideration. These three specifi- 
cations are too vague to be triable and are 
overruled. 

A discharge will be granted when the 
register shall have certified conformity. 
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In re FREEMAN. 

[2 Curt. 491.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1855. 

constitutional law — fkospective adoption op 
State Statutes by Conghess— Impris- 
onment fou Debt. 

1. Whether .congress can adopt, prospectively, 
laws subsequently to be passed by a state up- 
on a particular subject, quaere; but the act of 
January 14, 1S41 (5 Stat. 410) does not adopt 
subsequent state laws imposing restrictions and 
conditions on imprisonment for debt. 

[Cited in Campbell v. Hadley, Case No. 2,358; 

U. S. v. Walsh, Id. 16,635; U. S. v. Tet- 

low, Id. 16,456.] 
[Cited in Howe v. Freeman, SO Mass. (14 

Gray) 57S.] 

2. The act of the legislature of Massachu- 
• setts, passed May 21, 1855, and entitled "An 

act to abolish imprisonment for debt and to 
punish fraudulent debtors," does not abolish 
imprisonment for debt, and is not adopted by 
any act of congress so as to affect process out 
of this court. 
[Cited in Hanson v. Fowle, Case No. 6,041.] 

[In the matter of Watson Freeman, marshal 
of the United States for the district of Massa- 
chusetts.] 

CtntTIS, Circuit Justice. The creditor in 
an execution which issued out of this court 
at the last term has obtained a rule on the 
marshal to show cause why he has not levied 
the same on the body of the debtor, pursuant 
to the exigency of the writ and the order of 
the creditor. The marshalhas shown for cause, 
the act of congress of February 28, 1839 (5 
Stat. 321), which enacts, "that no person shall 
be imprisoned for debt in any state on pro- 
cess issuing out of a court of the United States, 
where by the laws of such state imprison- 
ment for debt has been abolished; and where 
by the laws of a state, imprisonment for debt 
shall be allowed under certain conditions and 
restrictions, the same conditions and restric- 
tions shall be applicable to the process issuing 
out of the courts of the United States; and 
the same proceedings shall be had therein as 
are adopted in the courts of such state." 
Also the act of January 14, l#41 (5 Stat 410), 
which requires the above act to "be so con- 
strued as to abolish imprisonment for debt, 
on process issuing out of any court of the 
United States, in all cases whatever, where 
"by the laws of the state in which the court 
shall be held, imprisonment for debt has been 
or shall be abolished." Also a law of the 
state of Massachusetts, passed May 21, 1855 
[Gen. Laws Mass. 1S55, p. 90, c. 444], enti- 
tled "An act to abolish imprisonment for debt 
and to punish fraudulent debtors." 

Assuming that congress can adopt, pros- 
pectively, future legislation of the several 
states abolishing imprisonment for debt, the 
first inquiry is whether imprisonment for 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.l 



debt has been abolished in the state of Mas- 
sachusetts within the meaning of the act of 
congress quoted above. On examining this 
law of Massachusetts, we find, though it de- 
clares imprisonment for debt is abolished, it 
expressly allows a creditor to imprison his 
debtor upon complying with certain condi- 
tions prescribed by the act; and this, not 
by way of punishment of the debtor, but 
as a remedy to enforce payment of the debt. 
That this is a proceeding to be taken by a 
creditor at his election, to be prosecuted, 
or discontinued at his pleasure, in which 
he is treated as one party, and the debtor 
as the other party, -and the sole object of 
which, if no charge of fraud is filed, is to 
enforce payment of the debt, is clear; and no 
charge of fraud need be filed. The debtor 
is liable to be arrested if the creditor make 
oath and prove to the satisfaction of a mag- 
istrate, that he has reason to believe and 
does believe thai; the defendant has prop- 
erty not exempt from execution, which he 
does not intend to apply to the payment of 
the plaintiffs claim. This does not even im- 
ply any fraud. It would be difficult to say 
that it implies any breach of any legal duty. 
For the debtor may intend to apply his 
property to pay another just debt, or to pay 
the two pro rata; or he may even have 
formed no- intention on the subject, and yet 
be, within the act, liable to arrest While, 
therefore, the 'act does in terms say, it abol- 
ishes imprisonment for debt, and punishes 
fraud, it does in equally clear terms, allow 
an execution to be levied on the body of a 
debtor, guilty of no fraud, to enforce pay- 
ment of a debt. We are of opinion, there- 
fore, that imprisonment for debt has not 
been abolished in the state of Massachu- 
setts, within the meaning of the acts of con- 
gress. But it is true, that this law of Massa- 
chusetts does allow imprisonment, under cer- 
tain restrictions and conditions, and this ren- 
ders it necessary to inquire whether the act 
of congress has adopted those restrictions and 
conditions, and made them applicable to the 
process of this court. By the third section 
of the process act of 182S (4 Stat 27S), which 
was applicable to all the states except Louisi- 
ana, it was provided that "writs of execution 
and other final process, issued on judgments 
and decrees and the proceedings thereupon, 
shall be the same in each state respectively, 
as are now used in the courts of such state." 
Under this act, as well as under the prior acts 
of 1789 (1 Stat 93) and 1792 (1 Stat 275), 
though they were held to include in general, 
all the regulations incident to process, yet it 
was also held that there were certain regula- 
tions made by state laws concerning their 
process, which were not intended to be 
adopted. 

In Palmer v. Allen; 7 Cranch [11 U. S.] 550,- 
it appeared that the law of Connecticut did 
not allow. a debtor to be committed to jail 
on mesne process, without a mittimus grant- 
ed by a magistrate. The marshal had com- 
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mitted a debtor to prison, under the authori- 
ty of a writ of capias and attachment issu- 
ing out of a court of the United States held ' 
in Connecticut, without obtaining a mitti- 
mus from a magistrate. The supreme court 
said, "But it is equally clear to this court, 
that the law above alluded to, commonly 
called the process act, does not adopt the law 
of Connecticut, which requires the mittimus 
in civil cases. This is a peculiar municipal 
regulation, not having any immediate rela- 
tion to the progress of a suit, but imposing a 
restraint on their state officers, in the execu- 
tion of the process of their courts, and is al- 
together inoperative upon the officers of the 
United States in the execution of the man- 
dates which issue to them." This decision 
related to a state law concerning mesne pro- 
cess. In Wayman v. Southard, 10 Wheat. 
[23 U. S.] 1, this decision is examined, and 
though some other reasons are suggested in 
support of it, the ground stated in the opin- 
ion of the court is not impugned. Bank of 
U. S. v. Tyler, 4 Pet. [29 U. S.] 366, brought 
under review the effect of the insolvent laws 
of the state of Kentucky upon a debtor com- 
mitted on an execution issuing from a court 
of the United States; and a similar question 
arose in Duncan v. Darst, 1 How. [42 U. S.] 
301. In these cases the court held that the 
discharge under the state laws was inop- 
erative. In Boyle v. Zacharie, 6 Pet [31 U. 
S.] 643, it was decided, that though in Mary- 
land, an injunction operated as a supersedeas 
of an execution, this regulation did not apply 
to executions issuing out of the courts of 
the United States. And in McNutt v. Bland, 
2 How. [43 IT. S.] 9, it was held, that a state 
law, which authorized the sheriff to dis- 
charge a debtor from imprisonment, in de- 
fault of payment of prison fees, did not jus- 
tify his discharge by the sheriff from a jail to 
which he had been committed by the mar- 
shal, on an execution issuing out of a court 
of the United States. The results of these de- 
cisions and the principles on which they have 
been made, may be stated as follows: (1) 
That the adoption of state' laws of proceed- 
ing, by congress, though general, does not 
include all state laws concerning process. 
(2) That among others not included, are 
those which are addressed to state courts and 
magistrates, accompanied with grants of 
power which enable them to execute such 
laws, which powers the courts of the United 
States do not possess and cannot exercise. 

Another view must here be adverted to, 
which bears directly on the main question 
we are now considering. It is thus expressed 
by Mr. Justice Story, in U. S. v. Knight [Case 
No. 15,539]: "Hitherto the judicial construc- 
tion of the acts of congress, which have 
adopted state laws, touching writs and pro- 
' cesses, and the proceedings thereon, has uni- 
formly been that they applied to the state 
laws then in force. To this effect are the de- 
cisions in Wayman v. Southard, 10 Wheat. 
[23 U. S.] 4; Bank of U. S. v. Halstead, Id. 
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31; and Beers v. Haughton, 9 Pet. [34 U. S.J 
329. I must confess that I entertain very se- 
rious doubts whether congress does possess a 
constitutional authority to adopt, prospec- 
tively, state legislation on any given subject 
For that, it seems to me, would amount to a 
delegation of its own legislative power. And 
I think my doubts strengthened by what fell 
from the supreme court in Waymaa v. South- 
ard [supra], and Bank of U. S. v. Halstead [su- 
pra]. At all events I should not be dis- 
posed to give such a construction to any act 
of congress, unless it was positively required 
by its words and its intent" See, also, 
Cooley v. Board of Wardens of Philadelphia, 
12 How. [53 U. S.] 299. Whether the. last 
clause of the act of February 28, 1839, by its 
language and its intent, does positively re- 
quire such' a construction as would amount 
to an adoption prospectively of the legisla-' 
tion of the states, modifying their laws con- 
cerning imprisonment for debt, but not abol- 
ishing it altogether, is the question to be here 
decided. Looking at the language of the 
act, it will be found that, construed gram- 
matically, a part of it points to laws of the 
state thereafter to exist, whether passed be- 
fore the act of congress or not, and a par,t 
of it points, solely, to the then existing pro- 
ceedings under those state laws. For it first 
says, "When by the laws of a state, imprison- 
ment for debt shall be allowed," &c; that 
is, shall be after the passage of this act, 
whether by virtue of laws now existing or 
hereafter to be passed. This would apply 
to state laws in existence when the act 
passed, and might also include those subse- 
quently passed. "And the same proceedings 
shall be had therein, as are adopted in the 
courts of such state." This points to then 
existing proceedings. The more grammat- 
ical construction of the language of the act 
does not enable us to pronounce with certain- 
ty, whether congress did or did not intend 
to adopt the future legislation of the states 
on this subject The next congress had its- 
attention called to the question of the con- 
struction of this act; and as already stated, 
•by the act of January 14, 1841, they enacted 
that this act should be construed to abolish 
imprisonment for debt, where by the laws 
of the state "it has been, or shall hereafter 
be abolished." They are silent concerning 
the other part of the act, which provides for 
modifications of such imprisonment We 
think this silence has a strong tendency to 
show, that it was not intended to adopt, pros- 
pectively, the state laws on this subject* 
Considering the doubts to which the lan- 
guage of the act in question was. calculated 
to give rise,— considering, also, that sucli 
prospective adoption of state legislation, was 
a clear departure from the settled course qf 
congress on this subject,— we can hardly 
doubt, that if it had been the intention of 
congress to apply this new principle of legis- 
lation, to the case of subsequent modifica- 
tions of the state laws concerning imprison- 
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ment, having the subject directly before 
them, they would have so declared, with the 
same clearness, as they do in respect to fu- 
ture state laws for its abolition. 

Nor should it be lost sight of, that it is, 
practically, a very different matter, to adopt 
prospectively, state legislation concerning the 
abolition, or concerning the modification of 
imprisonment for debt. It may be assumed, 
with some degree of safety, that if a state 
really and entirely abolishes imprisonment 
for debt; the process of the courts of the 
United States will be as effectual as the pro- 
cess of the courts of the states. Not so, if 
the right of the creditor is modified and re- 
stricted; for it may well be, and is so in this 
case, that those modifications and restrictions 
will be accompanied with sanctions and safe- 
guards which the courts of the United States 
are incompetent to apply. This law of the 
state of Massachusetts, while it restricts the 
right of the creditor, and imposes on him new 
conditions, also provides; in the same connec- 
tion, and as part of the same system, for 
highly penal proceedings against debtors, 
viewed merely as instruments for enforcing 
payment; these latter are of great practical 
importance, and if the conditions and limita- 
tions imposed on the creditor were adopted, 
while the penal proceedings against the 
debtor were rejected, it is clear that a system 
of law to compel the payment of debts differ- 
ing very widely from that enacted by the 
state, would be brought into operation. 
These penal enactments are not only found 
in the same law, and make part of the same 
general system with the restrictions upon im- 
prisonment, but the proceedings under them- 
arepartof the same courseof proceedingtaken 
to enforce the judgments of the courts. And 
if a judgment creditor in the courts of the 
United States were deprived of recourse to 
them, he would be placed upon a different 
and far less advantageous footing, than a 
judgment creditor in a state court Yet it is 
certain that none of these parts of the law of 
Massachusetts can have been adopted by 
Congress. In Gwin v. Breedlove, 2 How. 
[43 U. S.] 29, it was held that the process act 
of 1S2S had not adopted similar provisions of 
state laws, though in existence when that act 
was passed; because the courts of the United 
States cannot execute the criminal laws of 
the states. A fortiori, as to such laws, 
passed after an act of adoption. Whether 
the provisions of this law of Massa- 
chusetts, exclusive of those of a criminal na- 
ture, are necessarily addressed exclusively 
to state officers, and are not capable of being 
executed by the courts of the United States, 
we do not deem it necessary to decide. It is 
to be noted, that the law of Massachusetts 
does not make any change in the process of 
the state courts, but only in the proceedings 
of state officers in its execution. Nor is any- 
thing to be done by any court, as such, to 
vary the execution of process. There can, 
therefore, be no proceedings in any court of 
9FED.CAS, — 48 
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the TJnited States in conformity with this 
law. Whether a judge of a court of the 
United States, or a commissioner appointed 
to take affidavits, &c, could be held to be in 
place of the state magistrates, and exercise 
the powers conferred by this law on the lat- 
ter, are questions not unattended with diffi- 
culty, and which we do not find it needful to 
decide. Independent of this consideration, 
we are unable to declare that congress has 
adopted the law of the state of Massachu- 
setts, now in question; and consequently, it 
is the duty of the marshal to levy this execu- 
tion, without regard to that law. 

We have considered this case as if it were 
an execution on a judgment at law. In point 
of fact it is upon a decree in admiralty. By 
the sixth section of the act of August 23, 
1842 (5 Stat 518), the supreme court are au- 
thorized to regulate and alter the forms of 
writs and other process used in the district 
and circuit courts. Under this authority 
they made and promulgated a rule for regu- 
lating proceedings in admiralty (December, 
1850), which contains the following clause: 
u Anil imprisonment for debt, on process is- 
suing out of the admiralty court, is abolished 
in all cases where, by the laws of the state in 
which the court is held, imprisonment for 
debt has been or shall be hereafter abolished, 
upon similar or analogous process issuing 
from a state court" This has no reference 
whatever to modifications and restrictions 
upon imprisonment It is confined to its 
abolition. If this rule alone governs the 
case, it is decisive. If it does not, and upon 
that we give no opinion, it certainly has a 
strong tendency to show, that, in the opinion 
of the supreme court, no law was in existence 
adopting prospectively state laws, which 
should in any manner modify imprisonment 
for debt If they had not so considered, it 
is very improbable that the rule would have 
stopped where it does. We have thought it 
proper, not to rest our- opinion on this rule, 
but upon grounds applicable to all executions 
issuing out of this court, that suitors and offi- 
cers may know what, in our judgment, the 
law requires of them, under all such execu- 
tions. 



Case Mb. 5,083a. 

FREEMAN et al. v. The ALBANY. 

[Betts, Scr. Bk. 554.] 

District Court, S. D. New York. May, 1857. 

Admiralty— Application to 'Set Aside Sale Br 
Default. 

[An application will not lie to set aside a 
sale by default in admiralty, where it is not 
entitled in the same cause, and it does not ap- 
pear that the promovents were parties or priv- 
ies to that action.] 

In admiralty, 

Mr. Laforge, for the motion. 
Beebe, Dean & Donohue, opposed. 
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Before BETTS, District Judge. 

The propeller was libelled for wages by 
one Johnson, and her owners not appearing, 
she was ordered to be sold by default and 
was accordingly sold by the marshal at auc- 
tion for §2,000. Some time elapsed before 
the sale was completed, but after the money 
had been paid, and the bill of sale given, the 
present application was made to set aside 
the sale because of the irregularity in carry- 
ing the decree of sale into execution, and 
gross inadequacy of price accepted on the 
sale, and fraudulent and covinous acts and 
purposes in procuring the condemnation and 
sale of the vessel. 

HELD BY THE COURT: That the alle- 
gations upon which the application is found- 
ed are strongly contradicted, and the court 
would not consider it consistent with a safe 
administration of justice to set aside the 
sale, upon the evidence, if this proceeding 
were otherwise unexceptionable. But the 
proceeding is wholly irregular. The proceed- 
ing is neither by nor against any party inter- 
ested in the subject of it, or between whom 
■any effective decree could be made, what- 
ever may be the merits of the case. The 
motion is not entitled or made in the cause 
In which the decree was rendered and the 
^ale made, nor does it appear that the pro- 
-movents in the matter were parties or priv- 
ies to that action. They have, therefore, 
no legal capacity to invoke these proceedings 
to review a judgment, by summary motion 
in another case. Motion denied, with costs. 



Case No. 5,084. 

FREEMAN et al. v. BAKER. 

[Blatchf. & H. 372.3 i 

District Court, S. D. New York. May 14, 
1S33. 

Seaman's Wages— Act July 20, 1790 — Suit im 
Peksoxam — Discharge before Delivery op 
Cargo — Leaving Vessel, for Reasonable 

* Cause— Forcible Retcrn— Sufficiency of An- 
swer. 

1. The sixth section of the act of congress of 
July 20, 1790 (1 Stat. 133, 134), prescribing the 
time and manner in which seamen may prose- 
cute suits for wages, has reference to actions 
in rem only, and not to actions in personam. 

2. The right of a seaman to sue in personam 
for his wages, is oerfect as soon as the period 
of his service is completed. 

3. If the seaman is discharged before the de- 
livery of the cargo, his right to sue in personam 
for his wages is perfect from the time of his 
discharge. 

4. A seaman who goes ashore, without the 
intention of deserting, to apply to an American 
consul for redress for alleged cruel treatment 
on board, leaves the vessel for reasonable 
cause, and does not incur a forfeiture of wages. 

5. If a seaman who absents himself from 
his vessel is afterwards forcibly brought back, 
and returns to his duty, that is a condonation 
of his offence and a remission of the forfeiture 
of his wages; and a stipulation in the shipping 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



articles that it shall not have such effect, will 
be held to be void. 

6. An answer, averring, in general terms, 
that a vessel was supplied with a medicine- 
chest according to law, is not, of itself, suffi- 
cient evidence to discharge a master from his 
liability for a physician's bill for attendance 
upon a sick seaman. 

7. An express promise by a sick seaman to 
pay the amount of such a bill, is without con- 
sideration and void. 

[Cited in The Ben Flint, Case No. 1,299.] 

This was a libel in personam for .seamen's 
wages [by John Freeman and Nicholas Nel- 
son], against [Hiram Baker] the master of a 
vessel. The vessel arrived at New-York, her 
port of final discharge, on the Itttn of March, 
1833. The libellants were discharged on the 
19th, and commenced this suit on the 22d. 
The cargo was not unladen until tue 2Gth. 
The answer set up a dilatory exception, that 
the suit was not authorized under the provi 1 
sions of the 6th section of the act of congress 
of July 20, 1790 (1 Stat 133, 134)— 1st That it 
was premature, because, by that act it is pro- 
vided that, "as soon as the voyage is ended, 
and the cargo or ballast be fully discharged 
at the last port of delivery* every seaman or 
mariner shall be entitled to the wages which 
shall be then due according to his contract*; 
and, if such wages shall not be paid within 
ten days after such discharge, or if any dis- 
pute shall arise between the master and sea- 
men or mariners, touching the said wages, 
it shall be lawful" to proceed in the manner 
directed by the act, provided that nothing 
therein contained "shall prevent any seaman 
or mariner from having or maintaining any 
acuon at common law for the recovery of his 
wages, or for immediate process out of any 
court having admiralty jurisdiction, wherever 
any ship or vessel may be found, in case she 
shall have leu the port of delivery where her 
voyage ended before payment of the wages, 
or in case she shall be about to proceed to 
sea before the end of the ten days next after 
the delivery of her cargo or ballast;" 2dly. 
That the suit was irregulax*, because the act 
provides that, except where immediate pro- 
cess is allowed, "it shall be lawful for the 
judge of the district where the said ship or 
vessel shall be, or in case his residence shall 
be more than three miles from the place, or 
of his absence from the place of his residence, 
then for any judge or justice of the peace, 
to summon the master of such ship or vessel 
to appear before him, to show cause why 
process should not issue against such ship or 
vessel, her tackle, furniture and apparel, ac- 
cording to the course of admiralty courts, to 
answer for the said wages; and if the mas- 
ter shall neglect to appear, or, appearing, 
shall not show that the wages are paid or 
otherwise satisfied or forfeited, and if the 
matter in dispute shall not be forthwith set- 
tled, An such case the judge or justice shall 
certify to the clerk of the court of the dis- 
trict, that there is sufficient cause of com- 
plaint whereon to found admiralty process, 
and thereupon the clerk of such court shall 
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issue process against the said ship or vessel, 
and the suit shall be proceeded on in the said 
court, and final judgment be given according 
to the course of admiralty courts in such 
cases used." It was contended that these 
provisions of the act had a general applica- 
tion to suits in personam as well as to suits 
in rem; that such a construction was neces- 
sary to effect the object congress had in view, 
which was, to prescribe the time at which 
wages should be deemed payable, and the 
mode of their recovery; and that, therefore, 
every species of action by which wages 
might be recovered, fell within the regulation. 

The answer contained, also, a defence up- 
on the merits, and claimed to set off against 
the amount of wages due the libellants, sun- 
dry items, the only disputed one being the 
amount of a physician's bill at St Jago de 
Cuba. It appeared that the libellants took 
the yellow fever, on ship board, at that port, 
and, at their request were attended by a 
physician from on shore, upon an express 
promise by them to pay his bills. After 
their recovery, his bills were paid by the 
master, and they subsequently admitted to 
a shipmate their indebtedness therefor to the 
■master. The answer averred generally, that 
the vessel was provided with a medicine- 
chest and every thing else required by law 
for the health and healing of the crew on 
the voyage. No evidence was offered under 
this allegation. It was contended that the 
master was exonerated from any further 
charge on account of the sick seamen, by the 
provisions of the Sth section of the act of 
congress of July 20, 1790 (1 Stat 134), and 
by those of the act of March 2, 1805 (2 
Stat 330), which enact that vessels of a cer- 
tain description "shall be provided with a 
sliest of medicines, put up by some apothe- 
cary of known reputation, and accompanied 
by directions for administering the same; and 
the said medicines shall be examined by the 
same or some other apothecary, once at least 
in every year, and supplied with fresh medi- 
cines in the place of such as shall have been 
used or spoiled; and in default of having 
such medicine-chest so provided, and kept fit 
for use, the master or commander of such 
ship or vessel shall provide and pay for all 
such advice, medicine or attendance of physi- 
cians, as any of the crew shall stand in need 
of, in case of sickness, at every port or place 
where the ship or vessel may touch or trade 
.at during the voyage, without any deduction 
from the wages of such sick seaman or 
mariner." The answer alleged, also, a ten- 
der to the libellants, before suit brought, of 
the amount due to them, deducting the physi- 
cian's bill and some undisputed items, and 
claimed to be discharged from costs accord- 
ingly. 

The answer further alleged, as to Free- 
man, one of the libellants, that he had for- 
feited his wages by desertion. An entry in 
the log-book was produced, made by the 
mate on the day on which Freeman absented 



himself, asserting that he left without leave, 
and absented himself for more than forty-eight 
hours at one time. The shipping articles, also, 
were put in evidence, containing a stipulation, 
"that if any of the said crew disobey the or- 
ders of the said master or other officer of the 
said vessel, or absent himself at any time 
without liberty, his wages due at the time 
of such disobedience \ or absence shall be 
forfeited; and in case such person or per- 
sons so forfeiting wages shall be reinstated 
or permitted to do further duty, it shall not 
do away such forfeiture." The evidence upon 
the other side contradicted in some respects 
the entry in the log, and showed that Free- 
man left the vessel at Messina, to lay before 
the American consul a complaint for his 
cruel treatment by the mate; that his lodg- 
ings on shore were but a short distance from 
the vessel, within sight of the master and 
crew, who knew the reason why he had left 
the vessel; that the master caused 'Freeman 
to be forcibly carried on board by the police; 
and that he afterwards went peaceably to 
work, and did full duty during the residue 
of the voyage. 

Edwin Burr and Erastus 0. Benedict, for " 
libellants. 
David D. Field, for respondent 

BETTS, District Judge. It is urged, on 
the part of the respondent, that the provi- 
sions of the 6th section of the act of con- 
gress of July 20, 1790 (1 Stat 133), apply 
equally to suits in personam and to suits in 
rem; and it is argued that such a construc- 
tion must be given to tnat section, in order 
to effectuate the general intent of congress. 
The statute has, in its terms, reference only 
to proceedings in rem; and, if its language 
be susceptible of a broader import, so as to 
be made applicable to all other forms of 
suit, there ought to be very manifest and 
urgent reasons for giving it such effect, to 
induce the court to depart from its letter and 
plain purpose. The act varies the maritime 
law under which seamen acquire a right to 
prosecute in admiralty, and, instead of en- 
larging and rendering more efficacious the 
remedies they before had by that law, modi- 
fies and restricts then* remedies 'in a very im- 
portant particular. Before the statute, a 
sailor could immediately attach the vessel 
for his wages, when the voyage was ended, 
or whenever lie was entitled to an advance. 
The act, with a view to protect the interests 
of ship-owners and merchants, now requires 
that the seamen shall wait ten days after the 
voyage is ended and the ship is unladen, 
and that then he shall summon the master to 
show cause, before he is entitled to arrest 
the vessel by admiralty process. As the reg- 
ulations of the statute are in restraint of the 
privileges of seamen, and do not create -a 
right to sue in this court, (that right having 
been coeval with the institution of the court 
itself,) but abridge the right, in this par- 
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ticular, in favor of the merchant, the opera- 
tion of the act should, by well-settled prin- 
ciples of interpretation, be limited by the 
courts to the identical case specified in it. 
The act has, accordingly, been accepted in 
this court as having regard to proceedings in 
rem 1 alone; and that application of it is cor- 
roborated by the explicit reservation, in the 
statute, of the right of the seaman to an 
action at common law, where the right of ac- 
tion accrues as soon as the wages are due. 
When the remedy is pursued against the 
master or owner individually, no reason is 
disclosed by the act, indicating that congress 
intended to place seamen on a footing differ- 
ent from other suitors, or to provide their 
debtors with any further privileges in ad- 
miralty than are possessed by other parties 
defendants at common law. There would, 
however, be reasons of weight for prevent- 
i ng mariners from arresting a vessel so 
abruptly. They might thereby, often inter- 
rupt and put at hazard vital operations in 
navigation and commerce, or at least impose 
heavy expenditures and losses upon ship- 
owners, which they would never be able 
to reimburse. It would, therefore, be a prov- 
ident safeguard, to place under careful re- 
strictions this method of procedure against 
a ship; and the act wisely provides, that 
before this advantage can be had, the sailors 
shall give the master or owner an oppor- 
tunity to satisfy their wages, and that then 
they shall not be permitted to seize the vessel 
without showing, before a propter magistrate, 
probable cause for the proceeding. There 
seems to be no reason why the act should 
be carried further by construction than to 
ensure the fulfilment of that main object 
It will, accordingly, not be held to apply to 
actions in personam prosecuted in admiralty. 
The arrest of the master or owner, and 
holding him to bail, when the voyage is end- 
ed, would interpose no impediment to the 
preparation of the ship for further employ- 
ment, or to her pursuing the one then on 
hand, and would be a reasonable privilege 
to seamen against transient or non-resident 
masters or owners. The libellants, there- 
fore, commenced their suit correctly in this 
case, without waiting ten days after the 
completion of the voyage, and without sum- 
moning the master to show cause, provided, 
however, the voyage was ended when the 
suit was instituted; because, a sailor ac- 
quires no right of action for his entire 
wages until the period of his service is com- 
pleted. 

The statute specifies some particulars which 
evince the termination of the- voyage— as, that 
the vessel is at her last port of destination, 
and her cargo or ballast is fully discharged. 
But I think it is a mistake to suppose that 
congress contemplated making the full dis- 
charge of the cargo or ballast an absolute 
and inflexible requirement or pre-requisite 
to the completion of a voyage. The terms 
of the act are, that the wages shall be due 



as soon as the voyage is ended, and the 
cargo or ballast be fully discharged at the 
last port of delivery. It is obvious that a 
voyage may be ended, to all legal intents, 
without the arrival of the vessel at her last 
port of delivery. The misadventure or sale 
of the vessel, the abandonment of the voy- 
age by the owner, the transshipment of the 
cargo at sea, the discharge of the seamen at 
an intermediate port, with or without their 
consent, as also acts of hostility or restraint 
by foreign powers, may terminate the voyage 
elsewhere than at the last port of delivery; 
and it cannot be supposed that congress 
meant to designate the arrival of the vessel 
at her last port of delivery as the only event 
which could end the voyage and entitle the 
seamen to their wages. So, with regard to 
the other provision of the act, respecting the 
full discharge of the cargo or ballast, it is 
not to be intended that congress has left 
it to the option of the owner when he will 
unlade his vessel, or whether, indeed, he 
will ever fully discharge the cargo or bal- 
last No time is limited by the act, within 
which he is required to do either. Instances 
undoubtedly occur, in long and unfortunate 
voyages, where the arrears of wages exceed 
the value of the vessel and her cargo, and it 
would be to the interest of the owner to 
suffer both to perish in port, if he could 
thereby excuse himself from the payment of 
wages. It follows, then, that neither the 
ending of the voyage at the port of discharge, 
nor the delivery of the cargo, should be re- 
garded as conditions precedent to the right- 
to sue for wages; and the courts ought not 
to interpret the act as expressing, with in- 
variable certainty, the circumstance neces- 
sary to compose a mariner's right to sue 
for his wages. The statute should rather 
be understood as fixing a period beyond 
which wages cannot be withheld from a 
sailor, whatever stipulations to the contrary 
may be inserted in his contract. This mo- 
tive alone would sufficiently call for the 
enactment of the law. 

In the present case, the clause of the stat- 
ute adverted to has been incorporated in 
the shipping articles. The seaman engage 
that they shall not be entitled to, and will 
not demand their wages until the arrival of 
the vessel at the last port of discharge, and 
her cargo delivered. But this covenant can 
have no further or other effect than the stat- 
ute, the words of which it adopts. The con- 
tract must be expounded as if it rested upon 
the statute alone. The law benignly shields 
mariners from the effect of agreements into 
which they may be drawn, beyond' what 
strictly appertains to a shipping contract; 
and the obligation of the statutory provision, 
as against them, cannot be enlarged by any 
stipulations into which they may be drawn, 
unless the purport of those stipulations is 
fully and fairly explained to them, and an 
additional compensation is allowed, entirely 
adequate to the new obligations imposed. 
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The Minerva, 1 Hagg. Adm. 347; The George 
Home, Id. 3T0; The Prince Frederick, 2 
Hagg. Adm. 394. The right of action of the 
libellants was perfect when this suit was 
commenced, although the cargo was not fully 
unladen. The obligation to postpone their 
demand of wages until the delivery of the 
cargo, was correlative to their obligation to 
remain with the vessel until that time, the 
wages being the consideration for the bargain 
lor the services. Having been separated from 
the vessel by the act of the master, and with 
their own consent, both their service and the 
time for which their wages are to be estimat- 
ed, ceased. Their release or acquittance from 
the performance of their contract, imparts 
the same rights to them that they would have 
possessed had it then ended according to its 
terms, and by full performance on their 
part The preliminary objections are, ac- 
cordingly, overruled. 

The defence of a forfeiture of wages ap- 
plying to Freeman, one of the libellants, will 
be next considered". Admitting that the en- 
try produced from the log-book is regular, it 
appears to me, that a forfeiture cannot be 
maintained in this case, because Freeman 
left the vessel, for a reasonable cause, not 
clandestinely or with the intention of de- 
serting, and because there was a subse- 
quent condonation of the offence and remis- 
sion of the forfeiture, had any been incur- 
red, by the act of the master in taking him 
back to service. Abb. Shipp. (Ed. 1S29) 464, 
4613, 472, note. The stipulation in the ship- 
ping articles, which has been set up as work- 
ing a forfeiture of wages, would, on the in- 
terpretation now claimed, extend as well to 
every act of disobedience, however harmless 
and trivial, and to every truant absence be- 
yond the moment of leave granted, as to acts 
of insubordination and of flagrant desertion 
of the vessel; and it requires no comment to 
show, that if such a stipulation were enfor- 
ced to the letter, no seaman would have a 
legal remedy for wages left him, but must 
depend upon the generosity of the owner 
and master, whether his services should be 
compensated or not. Had it not been noto- 
rious that the principles upon which courts 
of admiralty administer the law in respect 
to the engagements of seamen, would pre- 
vent any construction of the shipping arti- 
cles, so destructive of their rights, the legis- 
lature would, without doubt, have interfered 
for their protection against their own con- 
tracts, as they have shielded them already 
in matters of less vital consequence to their 
interests, and would have left them under 
the security of judicial authority. Abb. 
Shipp. 464, 468, 472, and cases cited in notes. 
The courts, by interpreting and executing 
the stipulations of seamen, in consonance 
with the subject matter to which they relate 
and with the character of the parties enter- 
ing into them, have effectuated an adequate 
guardianship over seamen, without depriv- 
ing the owner and master of any just rights. 



Such stipulations are considered as nothing 
more than penalties held over the seaman 
in terrorem, and under which nothing more 
will be awarded to the owner or master, 
than an indemnity for injuries sustained by 
the misbehavior of the seaman, and nothing 
more imposed on the seaman than a punish- 
ment, by way of fine, for his misconduct 
In that way, the courts are able to regulate 
the amounts chargeable against seamen by 
force of such covenants, conformably to the 
demerits of each individual case. The Men- 
tor [Case No. 9,427]. The ground of defence 
taken upon this point is, accordingly, over- 
ruled. 

The remaining inquiry is, as to an allow- 
ance against the libellants of the physician's 
bills at St Jago de Cuba, which were paid 
by the master. By the maritime law, all 
charges for medicines, nurses, physicians, 
&c, furnished to or provided for a seaman, 
during the progress of a voyage, when his 
disability is not the immediate consequence 
of his misconduct, are imposed on the vessel. 
Jus Marit Hans. (Ed. 1667, Hamb.) tit 14, 
arts. 1, 2, pp. 72, 73; Laws of Oleron, arts. 
0, 7; I*aws of Wisbuy, art 18; Harden v. 
Gordon [Case No. 6,047]. This principle of 
the maritime law has been eulogized by dis- 
tinguished writers for its practical wisdom 
and its enlightened humanity; and eminent 
judges in this country have questioned 
the policy of the change made by statute 
on this subject, and have favored the limita- 
tion of the act of congress to the strictest 
reading of its letter. "Walton v. The Neptune 
[Id. 17,133]; Swift v. The Happy Return [Id. 
13,697]; 3 Kent, Comm. 184, 185; Abb. Shipp. 
145, 146. The course of this court has not 
been to compare the act of congress with the 
law which it supersedes, in view of their 
relative adaptation to the interests of navi- 
gation or of seamen; but, receiving the stat- 
ute as the only existing law on the subject, 
it has endeavored to carry the statute into 
effect according to its fair import and policy. 
In remitting the master to the responsibilities 
imposed by the maritime law, on his failure 
to obey the directions of the act, congress 
admit, by strong implication, that that law 
has full force, except in so far as the statute 
interferes with and modifies it When, 
therefore, a master attempts to shield him- 
self from the obligations of the maritime law 
with respect to sick seamen, it is incumbent 
on him to show, by very clear and satisfac- 
tory proofs, that he has complied with every 
requirement of the statute in that respect. 
The statute substitutes a new provision for 
sick seamen, under particular circumstances 
and conditions; and, before a master can 
claim its application, he must give satisfac- 
tory evidence that he has fulfilled those cir- 
cumstances and conditions. Harden v. Gor- 
don [supra]. If the answer could be re- 
ceived as evidence for the respondent in tliis 
respect, it is expressed in terms so loose and 
equivocal as to leave room to doubt whether 
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the requisitions of the statute have been 
complied with by the master. It gives the 
opinion of the master that he had done what 
was enjoined by the law, but does not set 
forth the facts so that the court may deter- 
mine how far they correspond with and sat- 
isfy those requirements. An answer of this 
description is of no other avail than to admit 
the respondent to support its allegations by 
testimony aliunde. None such is offered; 
and, as the case is presented to the court, 
there is not only a want of proof that the 
vessel was furnished with a medicine-chest 
and directions in the mode pointed out by 
the statute, but there is an absence of all 
legal evidence that any medicine-chest was 
on board. 

Nor can the engagements of the libellants 
to pay the physician's charges avail the re- 
spondent. The agreement was without con- 
sideration, and was made under the exigen- 
cies of a dangerous and alarming malady. 
Agreements of sailors with a master, on 
board of a vessel, in derogation of their 
rights and interests, are seldom regarded in 
courts of admiralty, especially when those 
engagements have relation to other matters 
than the terms and limits of their shipment. 
A higher objection still remains to promises 
of this character. The master would, by 
them, discharge himself of an obligation im- 
posed upon him by positive law, and which 
the interests of humanity and commercial 
policy require should be fulfilled on his part 
with fidelity. This part of the claim of the 
master against the libellants is, accordingly, 
rejected. The residue of the accounts, which 
is undisputed, is allowed. 

The offer made by the respondent, before 
suit brought, to pay the wages, deducting 
the physician's bills, cannot avail to excuse 
him from costs. Decree for libellants, with 
costs. 



Case Mb. 5,085. 

FREEMAN v. CARGO OF SALT. 

[The case reported under the above title in 
40 Hunt, Mer. Mag. 457, is the same as Case 
No. 2,406.] 
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FREEMAN v. The JANE. 

[Crabbe, ITS.] i 

District Court, E. D. Pennsylvania. 
1837. 

Seaman— Shipping you Part op Voyage— Suit 

fok Wages. 
Where a seaman, shipped for a part of a 
voyage, is discharged, at the termination of his 
engagement, without payment of wages; if he 
makes every exertion to follow up the vessel, 
and, immediately he meets her, commences suit 

i [Reported by William H. Crabbe, Esq.] 



against her, his lien for wages is not destroyed 
though the vessel has made one or more voy- 
ages since his discharge. 

This was a libel for wages. Tlie libellant 
[Edmund Freeman] shipped on board the 
schooner Jane [William J. De Wolf, master], 
at New York, in December, 1836, for a voy- 
age to Washington, North Carolina. On the 
lltb February, 1837, he was discharged at 
Washington, without payment of wages, and 
the schooner immediately sailed from that 
port It was proved that the libellant fol- 
lowed the schooner to New York, and from 
there to Philadelphia, where he found her 
and immediately commenced suit It was 
also proved that the schooner had made at 
least two voyages between New York and 
Philadelphia before she was attached in this 
suit, and since the libellant had been dis- 
charged. The respondent's counsel aban- 
doned all other grounds of- defence which 
had been taken, and relied on the fact that 
the vessel had made several voyages since 
the cause of libel accrued. 

Mr. Grinnell, for libellant 
Mr. Shoemaker, for respondent 

HOrKINSON, District Judge, decreed for 
the libellant, for the whole amount of wages 
demanded. 
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FREEMAN v. PEROT et al. 

[2 Wash. C. C. 4S5.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Bills and Notes— Acceptance and Protest- 
Payment— Discuakge. 
The defendants accepted a bill of exchange, 
for the honour of the first endorser, the bill be- 
ing under protest, agreed to pay any person 
authorized to receive the money, and to give a 
discharge; this acceptance did not bind the de- 
fendants to pay, without the holder putting his 
name on the bill, or giving, as required, an in- 
demnity to the defendants. 

This was an action upon a bill of ex- 
change, drawn by (x. on the defendants, at 
sixty days, in favour of Joseph and Samuel 
Darrell, which came by endorsement to the 
plaintiff [Joshua Freeman]. The bill was 
presented in due time for acceptance, and 
was noted; and when at maturity, the de- 
fendants accepted it for a part of the sum, 
and accordingly it was protested. The de- 
fendants then accepted for the balance, for 
the honour of the Darrells, the endorsers, 
and to pay to any person authorized to re- 
ceive the money, and to give a discharge. 
It was proved that the plaintiff, before the 
presentation of the bill, left Philadelphia, 



i [Originally published from the MSS. of 
Hon. Bushrod Washington. Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 
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but gave to Mr. Worth an order on the de^ 
fendants to pay him the amount of the bill, 
whose receipt, the order stated, would be "a 
full discharge. The defendants, upon the 
production of this order, refused to pay, 
without an endorsement of the plaintiff's 
name on the bill; but agreed to dispense 
with that, upon receiving a bond of in- 
demnity, which "Worth refused to give. 

Mr. Rawle, for defendants, objected, that 
without such indorsement, the defendants 
were not bound to pay; that the protest was 
not regular, as it stated that it was made at 
the request of Mr. Worth, who doesnotappear, 
on the face of the bill, to be authorized to 
make it; and of course, the drawer and en- 
dorser might, on that ground, resist the claim 
of the defendants, if they had paid. He ob- 
jected, also, that there was no protest for non- 
acceptance. Cases cited: 3TermR.761;Beaw. 
Lex Merc. 459, 456; Chit 116; 1 Esp. 112; 
[Gorgerat v. M'Carty] 2 Dull. [2 U. S.] 144. 

Mr. Dallas, for plaintiff, cited Chit 24, 25, 
26; Kyd, 99; Marcus, 71. 

WASHINGTON, Circuit Justice (charging 
jury). Before the defendants could be com- 
pelled to pay this bill, the plaintiff's agent 
* should have shown himself authorized to 
place him in a situation to maintain all the 
rights to which he was entitled. This bill 
was accepted only in part, and was protested 
for the residue. The acceptance, supra pro- 
test, was for the honour of the payee; and 
although proof of payment might possibly 
be sufficient in an action against the person 
for whose honour the bill was partly accept- 
ed, upon a count for money paid to his use, 
yet, as the defendants, would have a right 
to sue all the endorsers above them, for 
whose honour it was accepted, as well as the 
drawer, such proof would not be sufficient, 
in an action against the drawer or such en- 
dorsers, if there had been any. As to them, 
at least, he must sue as endorsee. But in 
this case, the plaintiff was the last endorsee, 
and he has neither endorsed it in blank, nor 
to his agent It was contended by the 
plaintiff, that the endorser who pays to a 
subsequent endorsee, may sue the drawer, or 
his endorser, upon proving payment This 
may be so; but in that case, the endorser 
may strike out all the subsequent endorse- 
ments, and appear as the last endorser on 
the bill. In this case, the defendants could 
not have so appeared, without an endorse- 
ment by Freeman; and his name is not on 
the bill. It was further insisted, that Worth 
had an implied power, from the order, to 
make the endorsement This may be ques- 
tioned, but need not be decided; because, if 
he had, he ought to have offered to make 
it, when it was demanded by the defend- 
ants, and the want of it made the ground 
of their refusal to pay. The verdict, there- 
fore, must be for the defendants. 

Plaintiff suffered a nonsuit 



. Case No. 5,088. 

FREEMAN v. STEWART et al. 

[5 I|iss. 19.] i 

Circuit Court, D. Wisconsin. Aug. Term, 
1S55. 

Homestead Exemption — Practice in Equity. 

1. Homestead exemption must exist and be 
claimed at the time the writ comes to the offi- 
cer's hands. A defendant, moving onto prop- 
erty thereafter cannot hold it exempt as a 
homestead. 

2. A creditor's bill having been filed, and a 
receiver appointed the court will direct the as- 
signment of such property to the receiver. 

MILLER, District Judge. The judgment in 
this case was rendered against Norman Stew- 
art on the 6th of July, 1854. 

By the answer to the supplemental bill, it 
appears that lot 3 in block 4 in the town plat 
of Dell Creek was formerly owned by Fran- 
cis M. Stewart, and it was given by him in 
the spring of 1S54 to the said Norman Stew- 
art, on conuition that he would build a house 
thereon and improve the same* The title to 
the lot is now in Norman Stewart and was 
in him at the time of filing the supplemental 
bill 

The execution issued upon the judgment 
against Norman Stewart on the ISth of July, 
1855, twelve days after the rendition of the 
judgment If* the marshal had levied upon 
this lot and the building then in process of 
erection, there is no question but the levy and 
sale would be good; for by the law (Rev. St 
1S49, p. 542, § 65), lands, tenements and real 
estate holden by any one in trust or for the 
use of another, shall be liable to debts, judg- 
ments, decrees*, executions and attachments, 
against the person to whose use they are 
holden. Defendants then had an equitable 
interest in the lot and building subject to 
sale, and also the subject of a bill in equity 
for the perfection of the title before a sale by 
the marshal. It could not have been then 
claimed under the exemption law, for the de- 
fendant was not in the actual occupancy of it 
as a homestead. He was not then a house- 
holder in the occupancy of the premises with- 
in the meaning of the exemption law. By 
the law the lien of this judgment attached to 
the defendants' interest in this lot, and it 
was also subject to levy and sale upon the 
execution, as I Before stated, and it might 
have been levied under that execution, be- 
fore the defendant had moved upon it The 
question arises now, in regard to the remedy 
of the plaintiff and also the rights of the de- 
fendants under the exemption law. The de- 
fendant moved into the house in September, 
1855, after the return of the execution nulla 
bona. The original bill was filed November 
23, 1S54. Subpoena was served November 
29th. December 5th, injunction was allowed, 
and served on the 19th. A receiver was ap- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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pointed January 6, 1855. The supplemental 
bill was filed May 7, 1855. 

In his answer the defendant says: "In my 
absence in the pinery, he (Francis) had deed- 
ed the lot to my wife. Oh my return, shortly 
after, I got a deed of it. I first saw it in the 
spring. I returned from the pinery in April 
last, the middle or latter part My wife has 
since executed a deed to King and he to me, 
the last of April or first of May." 

The use and object of the judgment cred- 
itor's bill is to discover assets and to render 
the equitable property or interests and the 
choses in action of the defendant subject to 
his debts. In other words, it is to compel a 
defendant to do that which he in honesty to 
his creditors should do fully and freely to the 
officer serving the execution. If the defend- 
ant had turned out his interest in this house 
and lot to the marshal, subject to his right of 
exemption, the question as to the right would 
have been raised upon a motion to set aside 
the levy; and it would have been raised just 
as effectually and as favorably to the inter- 
ests of the parties as it is now by the defend- 
ant's refusal to assign it. The question then 
arises out of the occupancy by the defend- 
ant and his family, before the fifing of this 
bill. 

I have remarked that the judgment was a 
lien on the defendant's interest, which was 
subject to levy under the execution hy the 
marshal. The defendant cannot conceal from 
the officer property which he was not occupy- 
ing and then, in answer to the bill, say that 
"since the ofiicer served me with the execution 
Ihavemoved on the property, and I now claim 
it for my homestead exemption." To allow 
this, would be sanctioning a fraud upon the 
plaintiff. The homestead, by the law, must 
be claimed when the levy is made. When the 
levy might have been made, the defendant 
had not placed himself in a position to claim 
the exemption. The claim of exemption must 
have relation to the time when the execution 
was in the marshal's hands. No return of 
the property is made by the defendant to the 
marshal, or even in his answer to the original 
bill, and when a bill is filed expressly to 
have this lot and house appropriated by a 
decree of this court to the plaintiff's debt, it 
is too late for the defendant to interpose a 
claim of exemption. 

Whether a defendant can dispose of his es- 
tate and property, reducing it to the exemp- 
tion limit, and then successfully claim an ex- 
emption, I shall not now determine. The 
case of Brackett v. Watkins, 21 AVend. 6S, is 
opposed to such a proceeding. The court 
will instruct the master that this house and 
lot is to be assigned to the receiver. 

NOTE. See, further, as upholding the text, 
Upinan v. Second Ward Bank, 15 Wis. 449, 
If the judgment debtor sells the land, held as a 
homestead, or ceases to use it, the lien attaches 
and it may be sold to satisfy the judgment. 
Hoyt v. Howe, 3 Wis. 752. Chattels levied 
upon are exempt if claimed early enough not 



to delay sale or necessitate new advertisements. 
Yost v. Heffner, 69 Pa. St. 6S. Consult Pratt 
v. Burr [Case No. 11,372], 
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Case No. 5,089. 

FREEMAN'S NAT. BANK v. SMITH. 
[13 Blatchf. 220.] i 

Circuit Court, S. D. New York. Dec. 21, 

1875. 

Corporations — Voluntary Dissolution— New 

York Statutes— Involuntary Bankruptcy 

— Meetings — Death of Stockholder. 

1. Under the statute of New York (2 Rev. 
St. pp. 467, 468, §§ 58-66), providing for the 
voluntary dissolution of corporations, it is nec- 
essary, on the presentation of the petition for 
dissolution, that an order should be entered 
calling on all persons interested, to show cause 
against the prayer of the petition at a time not 

•less than three months from the date of the 
order. If this be not done, the proceedings are 
invalid. 

2. Under section 5122 of the Revised Stat- 
utes of the United States, it is necessary that 
a petition by a corporation in voluntary bank- 
ruptcy should be authorized by a vote of a ma- 
jority of the corporators at a legal meeting call- 
ed for the purpose. 

3. "Where the owner of stock in a corporation 
dies before such meeting is held, leaving no 
will, and no administration on the estate is 
granted before the corporation is adjudged 
bankrupt, there is, as to such stock, no cor- 
porator. 

4. Such meeting is not one of the meetings of 
stockholders, provided for in section 21 of the 
statute of New \'ork, in regard to the forma- 
tion of corporations (Act Feb. 17, 1848; Laws 
1S4S, c. 40, § 21. p. 59), and it is not necessary 
it should be called in the manner prescribed by 
said section. 

[This was a bill for an injunction by the 
Freeman's National Bank of Boston, against 
O. Edgar Smith, assignee in bankruptcy of 
the Pensacola Lumber Company. An ap- 
plication was made in the district court to 
have the order adjudicating the Pensacola 
Lumber Company a bankrupt vacated, on 
the ground that the corporation was dis- 
solved at the time that it presented its peti- 
tion in bankruptcy. This application was 
denied. Case No. 10,959.] 

Thomas 3VT. North, for plaintiff. 
William R. Darling, for defendant 

JOHNSON, Circuit Judge. Upon the ques- 
tion of the jurisdiction of the supreme court 
of New York, to make the order dissolving 
the Pensacola Lumber Company, I agree 
with the learned district judge, and for the 
reasons which he has assigned. It is only 
after the notice required by the statute, than 
the proper judicial authority of the court to 
pronounce a judgment of dissolution arises. 
In the presentation of the petition, the stat- 
ute does not merely permit, but absolutely 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
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requires, an order to be entered calling up- 
on all persons interested, to show cause 
against the prayer of the petition at some 
time and place not less than- three months 
from the date of the order. So far, the only 
power, even of a discretionary character, to 
he exercised by the court, is the fixing of the 
time and place and person for the making 
of the proper inquiries. Upon the coming 
in of that report, the judicial power of the 
court is to be exercised. If it shall appear 
to the court that the corporation is insolvent, 
or that, for any reason, a dissolution thereof 
will be beneficial to the stockholders and not 
injurious to the public interests, a decree of 
dissolution is to be made. 2 Rev. St. N. Y. 
pp. 4G7, 468, §§ 58-66. The inquiry concerns 
not only the parties who are interested in the 
corporation, but also the public at large. 
For this reason, especially, is it necessary 
that a complete compliance should be exact- 
ed, with all the preliminary conditions upon 
which the power of the court to pronounce 
a dissolution is by the statute made to de- 
pend. The provisions in respect to notice 
stand in the place of the ordinary process 
or other proceeding for the commencement 
of a suit, and, until they are complied with, 
the authority of the court to act judicially 
on the subject-matter of the petition does 
not arise. In this case, it appears affirma- 
tively, that, almost immediately upon the 
presentation of the petition, an order of dis- 
solution was pronounced, instead of an order 
to show cause, as required by the statute. 
For this order there was no authority by law, 
and it was, in my judgment, invalid for all 
purposes. 

Assuming this conclusion to be well found- 
ed, the next question is as to the validity 
of the adjudication in bankruptcy. The ad- 
judication is assailed upon the alleged ground 
that the petition was presented without prop- 
er authority. The statute (Rev. St. § 5122) 
requires a petition of an officer of a corpora- 
tion, duly authorized by a vote of a majority 
of the corporators at any legal meeting called 
for the purpose. In this case, the corporation 
was such as the act includes, and the petition 
was made by an officer of the corporation, and 
was made in pursuance of a resolution adopt- 
ed at a meeting of which all the living cor- 
porators had notice, and which was called 
for the purpose expressed in the notices, of 
acting on the subject of the bankruptcy, and 
which was attended, in person or by proxy, 
by all the living corporators, save the owner 
of one share, out of the 760 shares into which 
the capital stock was divided. The resolu- 
tion, moreover, received the assent of all the 
corporators present and represented at the 
meeting. The owner of 190 shares of .the 
stock, one J. D. Gardiner, had died on the 
14th of February, twelve days before the 
meeting. He left no will, and administra- 
tion had not been granted on his estate when 
the adjudication in bankruptcy took place. 
So far, therefore, as that part of the stock 



was concerned, there was no corporator, for, 
no one but the legally constituted representa- 
tive of the deceased could make title to the 
shares, and no such representative then ex- 
isted. It must, therefore, either be declared 
to be the law, that the death of a stock- 
holder in a corporation suspends its power to 
take the necessary steps to go into bankrupt- 
cy, or that the language of the statute is 
satisfied when the word "corporator," as 
therein used, is taken in its primary and ob- 
vious sense, and as meaning the persons who 
are legally. Entitled to that character. It is, 
of course, plain, that neither Mrs. Gardiner, 
the widow, nor Mr. Gardiner, the son, of the 
deceased corporator, his next of kin, became 
corporators or stockholders upon his death; 
and, therefore, no action or assent on their 
part is of any weight in determining the ques- 
tion presented to the court, although neither 
of them, nor the absent stockholder, Knight, 
has raised any objection to the proceeding. 
It seems to me, that the sensible and just 
construction of the statute is the primary 
and obvious one, that only existing corpora- 
tors are within the contemplation of the stat- 
ute. Otherwise, this very important power 
of a corporation is made dependent upon the 
accident of the life or death of the owner of 
a single share of stock. 

It is claimed, that the twenty-first section 
of the New York act authorizing the forma- 
tion of manufacturing corporations (Act Feb. 
17, 1848; Laws 184S, c. 40, § 21, p. 59), pre- 
scribes the mode of calling stockholders* 
meetings, and that its provisions were not 
complied with in respect to the meeting in 
question. But, the answer to this is, that 
the stockholders' meetings referred to in the 
section cited, are those held for one of the 
purposes specified in the section, which has 
no relation to stockholders' meetings in gen- 
eral. The named purposes are, to increase 
or diminish the amount of capital stock, to 
extend or change its business, or to avail 
itself of the privileges or provisions of the 
act. Neither of these purposes includes or is 
equivalent to the object or purpose of the 
meeting in question, and, of course, the pro- 
visions of the section have no application in 
the present case. 

The grounds above stated cover substan- 
tially the argument on which the motion for 
an injunction was urged. I should have 
gone over them more at length, but that the 
interests of the parties on both sides require, 
and they have requested, a speedy decision. 
I have, therefore, considered the matter up- 
on its merits, and have not inquired whether 
the bill is to be deemed to be founded upon 
the supervisory power of this court over pro- 
ceedings in bankruptcy, under section 4986 
of the Revised Statutes, or whether it is sus- 
tainable on the ordinary grounds of equita- 
ble jurisdiction, upon the facts alleged in this 
case. The injunction asked for must be de- 
nied, and the temporary injunction must be 
dissolved. 
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Case No. 5,090. 

The FREE STATE. 

[1 Brown, Adm. 251; * 6 Am. Law T. Rep. 
401; 5 Chi. Leg. News, 373.] 

Circuit Court, E. D. Michigan. April, 1873.2 

Collision — Steamek and Sailing Vessel— Con- 
struction of Articles 13 and 16 — Risk of 
Collision — Obligation to Slacken Speed. 

1. A propeller descending the Detroit river 
at her usual speed, made the green light of a 
scow very nearly dead ahead, and about the 
same time the red light of a steamer a little 
upon her port bow; the steamers exchanged 
single whistles and passed each other to the 
right; while passing the ascending steamer the 
propeller starboarded to avoid the scow; when 
very near the propeller, and about one and a 
half points on her starboard bow, the scow 
ported, and threw, herself across the propeller's 
course, and thereby came into collision with her 
and was sunk. Held, the scow was in fault for 
changing her course, and that the propeller was 
not in fault for failing to slacken speed before 
the scow exhibited a red light. A propeller 
meeting a sailing vessel in a clear night with 
plenty of sea room, is under no obligation to 
slacken speed so long as the sailing vessel is 
apparently keeping her course, and no danger 
is apparent. 

[Cited in The Sunnyside. Case No. 13,G20; 

The Britannia, 34 Fed. 551; The Wilhelm, 

47 Fed. 96.] 
[See note at end of case.] 

2. The words "risk of collision" are not used 
in the same sense in articles 13 and 16 of the 
collision act; in the latter they apply only to 
cases of manifest danger of collision, and the 
obligation to slacken speed under article 16 was 
not intended to be contemporaneous with the 
duty of porting under article 13. 

3. The cases upon the subject of speed re- 
viewed and criticised. 

Libel for collision, by August F. Ludwig 
and others, against the propeller Free State, 
the Western Transportation Company, claim- 
ant The collision occurred between three 
and four o'clock in the morning, on the 17tli 
day of August, 1870, in the Detroit river, 
just above Amherstburg, in Canada, and 
between the main land and the head of 
Bois Blanc Island. The scow was bound up 
with a load of building stone. The pro- 
peller was bound down, also loaded. The 
weather was fair, and it was a good night 
to see lights. The scow had the wind free, 
and a little over her port quarter. The pro- 
peller struck the scow on the port side, a 
little forward of the main rigging, crushing 
her in and causing her to sink almost imme- 
diately. The specific faults with which the 
propeller was charged were five in number, 
and were as follows: 1. Want of proper 
lights. 2. No lookout. 3. Did not keep her 
course and pass on port side. 4. Did not 
slacken her speed. 5. Not fully equipped. 
The answer denied the faults charged, and 
that the collision was caused in any man- 
ner by fault or negligence on the part of 
the propeller, and claimed that the same 
was caused solely by fault and negligence on 

i [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirmed in 91 U. S. 200.] 



the part of the scow, and specified the fol- 
lowing; 1. That the scow had no lookout 
2. She did not keep her course. 3. Officers 
and crew not at their proper posts, &c. 

The following opinion was delivered by the 
district court (LONG YEAR, District Judge): 

"There is no pretense that the first, second, 
and fifth charges of fault against the pro- 
peller, and the first and third against the 
scow, are sustained by the evidence. The 
case, therefore, stands for decision on the re- 
maining charges only: The law governing 
the case is found in articles 15, 16, and IS 
of the act of April 29, 1864 (13 Stat 60, CI), 
as follows: 

" 'Article 15. If two ships, one of which 
is a sailing ship and the other a steamship, 
are proceeding in such a direction as to in- 
volve risk of collision, the steamship shall 
keep out of the way of the sailing ship. 

" 'Article 16. Every steamship, when ap- 
proaching another ship so as to involve risk 
of collision, shall slacken her speed, or, if 
necessary, stop and reverse; and every steam- 
ship shall, when in a fog, go at a moderate 
speed/ 

" 'Article 18. Where, by the above rules, 
one of two ships is to keep out of the way, 
the other shall keep her course,' etc. 

"The mere fact of collision between a 
steam vessel and a sailing vessel is, as a 
general rule, prima facie evidence of fault 
and negligence on the part of the steam ves- 
sel, it being made her duty, by article 15, 
to keep out of the sailing vessel's way; pro- 
vided always, however, that the sailing ves* 
sel is herself without fault In such cases, 
therefore, unless it shall appear that the col- 
lision was in fact the result, in whole or ii\ 
part, of fault on the part of the sailing ves- 
sel, the steam vessel must bear the loss. 
Hence it becomes important in this case, in 
the first instance, to inquire into the charge 
of fault made against the scow. By article 
18, it was the duty of the scow to keep her 
course, and the charge of fault made against 
her is that she did not do so. By the evi- 
dence adduced on behalf of the scow the 
following facts are established: After en- 
tering Detroit river, the scow kept up along 
nearer to the Canadian (her starboard) bank. 
Just after passing Amherstburg the steamer 
Jay Cooke passed the scow on her starboard 
side, or betwen her and the Canadian bank. 
As the Jay Cooke was passing her, the scow 
came up (starboarded) one point, or there- 
abouts, in order, as the witness said, to give 
the Jay Cooke more room. After the Jay 
Cooke had passed, the scow ported, in order 
to get into the wake of the steamer. It was 
while she was sailing under this port order 
that the propeller came down upon her. 
When the collision became inevitable, the 
scow's helm was put hard aport, and the 
collision occurred. Here, then, by her own 
showing, were at least two changes in the 
scow's course. Did these changes, or either 
of them, occur after it had become the duty 
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of the scow to keep her course? And, if so, 
did such changes cause, or contribute to, the 
collision? I think the proofs show that the 
propeller had been made from the scow be- 
fore the* Jay Cooke passed; at all events, she 
was made aware of the approach of the pro* 
peller when she and the Jay Cooke ex» 
changed signal whistles, which occurred just 
as the Jay Cooke was passing the scow, and, 
of course, before the latter had ported to get 
into the Jay Cooke's wake. The proofs fur- 
ther show that when the two steamers blew 
their signal whistles, the propeller and scow 
were not to exceed a half a mile apart, and 
were probably considerably nearer than 
that; and that when the scow ported, the 
distance between them was only some 300 
to 400 feet From these facts, it is clear 
that the proximity of the two vessels was 
such that the duty of the scow to keep he? 
course had attached before she had made 
either of the changes mentioned. 

"Now let us see what effect these changes 
had in bringing about the collision. The 
proofs on the part of the propeller show that 
the scow was first made from the propeller 
at or about the time the Jay Cooke was pass- 
ing the scow, and that then the scow showed 
to the propeller her green or starboard light 
This must have been after the scow had 
starboarded to give the Jay Cooke more 
room; because, owing to a bend in Ine 
river between the two vessels, and their posi- 
tion in the river, the starboarding of the 
scow would have the effect to shut in her 
red and open her green light to the propeller. 
It also appears by the proof that the propel- 
ler's course was laid to avoid the scow, 
while the latter was under the starboard 
helm, and still showing her green light; and 
I think the conclusion irresistible that, but 
for the scow's porting as she did, the propel- 
ler would have gone entirely clear of her, and 
there would have been no collision. The pro- 
peller, of course, had the right to pass the 
scow on either side she chose, and, in laying 
her course, she had the right to presume the 
scow would keep her^course. 

"From the above premises two things are 
apparent: 1. That, if the scow had kept the 
course she was on when the Jay Cooke over- 
took her, and had not starboarded as she 
did (and there is nothing to show that such 
starboarding was at all necessary to avoid 
collision with the Jay Cooke), the propeller 
would not have been misled as to the scow's 
ultimate intentions, and would have had no 
excuse for attempting to pass her on her 
starboard side. 2. If, after the scow had 
starboarded, she had then kept her course, 
there would have been no collision, and hence 
that the immediate cause of the collision was 
the scow's porting as she did. In arriving 
at the above conclusions I have found it 
unnecessary to resort to that portion of the 
testimony on the part of the propeller in re- 
lation to the situation of the two vessels in 
the river, and relatively to each other, which 



was so ably and severely .criticised by the- 
learned advocate for the libellant As to the 
movements of the scow I have drawn my con- 
clusions solely from the libellant's own testi- 
mony, and have resorted to the testimony on 
the part of the propeller only for the purpose 
of ascertaining when the scow was first made- 
from the propeller, what light of the scow 
was then seen, and what action on the part 
of the propeller was predicated thereon. 

"Having found that the scow must be held 
responsible for the immediate cause of the 
collision, it remains to inquire into the con- 
duct of the propeller, and see if she was 
guilty of any fault which contributed to the 
result. The speed of the propeller, as we 
have seen, was nine miles an hour. Confess- 
edly she did not slacken that speed until the 
collision was inevitable, and then it did no* 
good. Risk of collision was clearly involved 
from the time the propeller first made the- 
scow, and therefore her failure to slacken 
speed was clearly a violation of article 16. 
As to when the duty to slacken speed be- 
gins in such case, see opinion in The Milwau- 
kee [Case No. 9,626], recently decided in this 
court Where a vessel thus violates a pos- 
itive rule of law, and a collision ensues, it 
will be presumed that such violation of law 
contributed to the collision, unless the con- 
trary be made clearly to appear. These rules- 
were enacted to prevent the loss of life and 
destruction of property by collisions upon the 
water, and the only way to make them effec- 
tual is to insist on their rigid enforcement. 
There being nothing in the case to rebut the 
presumption above spoken of, the propeller- 
must be held responsible for not slacking her 
speed as required by article 16. Considering 
that it was in the night, or, at best in the 
dim twilight of the morning, and in a nar- 
row channel, through which lay the pathway 
of the entire commerce of the lakes, and con- 
sequently thronged with vessels passing and 
repassing most of the time, both night and 
day, as it actually was to a considerable ex- 
tent at the time in question, the speed of the 
propeller was clearly too great for prudent 
and safe navigation, so much so as to con- 
stitute a fault on general principles, and for 
which she would be held liable independent- 
ly of article 16. The St Charles, 19 How. 
[00 U. S.] 10S, 111; Union S. S. Co. v. New 
York & V. S. S. Co., 24 How. [65 U. S.] 307; 
The Despatch, Swab. 138; The Germania, 21. 
Law T. (N. S.) 44. 

"Decree dividing damages." 

From this decree an appeal was taken by 
the claimant to the circuit court 

H. B. Brown, for claimant and appellant 

The scow was clearly in fault for not keep- 
ing her course. Articles 15 and IS. If a 
sailing vessel keeps her course and a col- 
lision ensues, the steamer is, prima facie, in 
fault; but if she does not keep her course, 
she is in fault, unless she can bring herself 
within article 19. The Potomac, 8 Wall. [75 U. 
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S.] 590; Bakerv.The City of New York [Case 
No. 765]; The R. B. Forbes [Id. 11,5983; The 
Wm. Young [Id. 17,760]; The New Jersey 
.[Id. 10,161]; The Neptune rid. 10,120]; New 
York & L. U. S. Mail S. S. Co. v. Runiball, 21 
How. [62 U. S.] 372. The duty of keeping 
her course involves the incidental duty of 
beating out her tack. She must not embar- 
rass the manoeuvres of the steamer by chan- 
ging her course, unless there is an immedi- 
ate necessity for so doing. The Argus [Case 
No. 521]; The Empire State [Id. 4,475]; The 
Bridgeport [Id. 1,860]; The Scotia [Id. 12,- 
512]; The Potomac [supra]. Such fault be- 
ing established, the scow was solely to blame 
unless she can prove the steamer guilty of a 
subsequent fault not produced by or in any 
way attributable to the first. Lown. Col. 88; 
Clapp v. Young [Case No. 2,786] ; Martinez v. 
The Anglo Norman [Id. 9,174]; The Ariadne 
[Id. 524]; Foster v. The Miranda [Id. 4,977]. If 
the scow does not keep her course, she has no 
right to question the propriety of our order to 
starboard— the steamer has the right to adopt 
such measures as she may choose to get out 
of the way. The Great Eastern, Holt, Rule 
Road, 172; The Osprey [Case No. 10,606]; 
The Oregon, 18 How. [59 U. S.] 570; St 
John v. Paine, 10 How. [51 U. S.] 557; New- 
ton v. Stebbins, Id. 586; The City of New 
York [supra]; The Carroll [Case No. 2,451]; 
The R. B. Forbes [supra]; The Leopard [Case 
No. 8,264]; The Northern Indiana [Id. 10,320]. 
The propeller was under no obligation to 
slacken speed until danger was apparent. 
The Jesmond & The Earl of Elgin, L. R* 4 
P. C. 1; The Scotia [Case No. 12,513]; The 
Queen [Id. 11,502]; Williamson v. Barrett, 
13 How. [54 U. S.] 101; The Ariadne [supra]. 
There are but five exigencies in which the 
obligation to slacken speed arises, neither of 
which existed in this case: (1) When run- 
ning in a fog, or in hazy or smoky weather. 
McCready v. Goldsmith, IS How. [59 IT. S.] 
89; The Northern Indiana [supra]; The Colo- 
rado [Case No. 3,02S]. (2) When meeting 
vessels in a narrow channel or river. JVVard 
v. The Rossiter [Id. 17,147]; The Bay 'state 
[Id.l,14S]; The Milwaukee [supra]. (3) When 
entering a crowded harbor or thicket of ves- 
sels. The Indiana and Buffalo [Case No. 
5,927]; The New York v. Rea, 18 How. [59 
U. S.] 223; Rogers v. The St. Charles, 19 
How. [CO U. S.] 10S; The Louisiana [Case No. 
8,537]; The Electra [Id. 4,337]; The City 
of Paris, 9 Wall. [76 U. S.] 634. (4) AYhen 
approaching a vessel whose position or move- 
ments are uncertain. The Louisiana v. 
Fisher, 21 How. [62 U. S.] 1; The James 
Watt, 2 W. Rob. Adam. 271; The Birken- 
nead, 3 W. Rob. Adm. 75; Nelson v. Leland, 
22 How. [63 IT. S.] 48. (5) When the ap- 
proaching vessel does something that indi- 
cates a departure from the rules of navi- 
gation, or a misunderstanding of the sig- 
nals. All the cases holding vessels in fault 
for too great speed fall within one of the 
above classes. Not one can be found which 



holds a steamer in fault for maintaining 
her usual speed when no danger is appar- 
ent. 

Geo. B. Hibbard, on the same side. 

The district court erred in finding the pro- 
peller in fault for too great speed. 

(1) There was no "risk of collision" un- 
til the scow committed her fault, and there- 
fore no obligation to slacken speed. Cer- 
tainly the propeller was not bound to an- 
ticipate an infraction of the statute by the 
scow. 

(2) The burden is upon the scow to show 
that the collision was not owing to her fault 
in changing her course, and if she cannot 
establish this, she cannot recover for any 
injuries she may sustain. Clapp v. Young 
[supra]; The Bay State [Case No. 1,149]; 
Waring v. Clarke, 5 How. [46 U. S.] 441, 
465. 

(3) There was no obligation to slacken 
speed until danger of collision was appar- 
ent "Risk of collision" is determined when 
one vessel changes her course sufficiently to 
pass clear of the other. The Jesmond & 
The Earl of Elgin, L. R. 4 P. C. 1; The We- 
nona [Case No. 17,411]. 

(4) The officer of a steamer has a light to 
assume that others will obey the rules of 
navigation, and is bound to assume that a 
sailing vessel will not change her course. 

(5) There being no fleet of vessels, a speed 
of nine miles an hour, coming down the riv- 
er, was not excessive— certainly it was not a 
fault as to the scow. 

(6) The scow has no right to commit the 
fault she did, and then, upon a mere conjec- 
ture, call upon the propeller for contribution. 

EMMONS, Circuit Judge. The grounds up- 
on which the libellants demand an affirm- 
ance of the decree are that the Free State 
starboarded and ran into the Meisel after the 
latter had ported and showed her red light, 
and that the speed of the propeller was, un- 
der the circumstances, unlawful. In refer- 
ence to the first, the district court found the 
facts against the libellant We agree that the 
evidence shows the starboarding on the part 
of the propeller was before or nearly cotem- 
poraneous with the porting of the Meisel, and 
that such movement on the part of the latter 
caused the collision. We shall not discuss 
the evidence upon this point The facts will 
be stated only for the purpose of showing 
the reasons why we differ from the learned 
judge of the district court in reference to the 
application of the rule of law which requires 
a steamer in difficult navigation, or where, 
from any cause, there is "risk of collision," 
to slacken her speed. 

The following facts, substantially stated in 
the opinion of the district court, are all which 
are necessary for the purposes of the present 
judgment The Meisel was coming up the 
river between Maiden and Bois Blanc Island, 
and near the Canadian shore. The propeller 
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Free State, well equipped, manned and 
lighted, with lookout, and officers well placed, 
was coming down somewhere near the center 
of said channel, at full speed. At the same 
time the steamer Cooke came up between 
the Meisel and the Canadian shore, and ex- 
changing with the propeller the usual sig- 
nals for so doing, they passed each other to 
the right The Meisel, as the Cooke passed 
between her and the shore, starboarded, and 
then, if not before, displayed alone her green, 
and shut out from the Free State her red 
light. The wind was over the larboard quar- 
ter of the Meisel, and she had a clean run 
before her, in the course which the display 
of her green light indicated, of over half 
a mile. No other vessel was in the vicinity, 
and there was nothing to induce a suspicion j 
■on the part of the Free State that she would I 
not run out the course upon which she had | 
just entered, in circumstances rendering such 
duty imperative. As the Cooke passed the 
Free State, and while the Meisel was dis- 
playing her green light, indicating, as she was 
actually running, a course to the northwest, 
directly across that of the Free State, the 
latter, as was not only her right but her 
duty, starboarded, in order to pass the 
Meisel. While the ships were in this posi- 
tion, and in such close proximity as to make 
a collision inevitable from the movement, the 
Meisel ported, and displaying her red light 
to the propeller, ran across her bows, and 
was sunk so quickly as to result in loss of 
life. The instant the red light was opened 
to the Free State, every effort was made to 
arrest her progress. The morning had so 
far advanced that vessels could be seen a 
mile away. The atmosphere was clear, so 
that lights were in no way obscured. All 
the conditions of navigation were favorable 
for safety. It presents but the common 
case of a descending vessel meeting a ship 
without a circumstance to excite fear of col- 
lision. If the duty of slackening speed ex- 
ists, it is only because the rule is universally 
applicable in all circumstances contemplat- 
ed in article 13, even though the ships in 
fair weather meet in the open sea. Such a 
rule, counsel contend, the district coiu't ad- 
ministered in this case, and more fully ex- 
plained and illustrated in the case of The 
Milwaukee [supra]. It is insisted that both 
judgments, when taken in connection with 
the facts in this record, construe articles 13 
and 16 of the act of 1864 [13 Stat 60, 61] 
as imposing upon all steamships meeting 
end on, or nearly end on, the duty of both 
porting and slackening speed cotemporane- 
ously. As a necessary result of such a rule, 
it is agreed af like duty is imposed upon all 
steamers meeting a sail vessel in circum- 
stances demanding a change of course in 
order to avoid them. From this construc- 
tion of the rules and all its consequences 
in practical navigation we are compelled to 
dissent We can discover in the facts as 
we have stated them, no duty on the part 



of the Free State to slacken her speed, until 
the unfavorable presentation of the , red. 
light of the Meisel immediately under her 
bows suddenly prompted the attempt. As 
everything possible in the circumstances was 
then done, we hold her to be without fault. 

So far as the practical administration of 
this principle is concerned in The Milwaukee 
[supra], we found no fault In that case, 
from facts apparent to both masters, the 
courses were doubtful. It is with the argu- 
ment, and some of the reasons of the judg- 
ment only, which we disagree. In the opin- 
ion of the district court, too, in this cause, 
we find it said the collision happened in the 
night, with the channel crowded with ves- 
sels. No such facts appear in the record 
before us, otherwise we should promptly af- 
firm the decree. We think, in the applica- 
tion of this rule, there would be little differ- 
ence between the district court and this. 
The necessity for th§ present discussion 
arises from the judicial argument in The 
Milwaukee, its citation in the present case 
In the opinion below, and its citation by 
counsel as a precedent here. It, by no 
means, follows that the learned district 
judge gave it any such extension. 

Article 13 is as follows: "If two ships un- 
der steam are meeting end on, or nearly end 
on, so as to involve risk of collision, the 
helms of both shall be put to port, so that 
each may pass on the port side of the other." 
Article 16 provides that "every steamship 
when approaching another ship, so as to in- 
volve risk of collision, shall slacken her 
speed, or, if necessary, stop and reverse, and 
every steamship shall, when in a fog, go at 
a moderate speed." It is argued that the 
former provides the helm shall be put to port 
when vessels are meeting end on, so as to 
involve risk of collision; and, as article 16 
uses like language in describing the cases 
when speed shall be slackened, both duties 
must be performed at the same time. Liter- 
ally and irrespective of the former condition 
of the law, and of the exigencies of naviga- 
tion, this is a logical conclusion. We think, 
however, this cannot be the meaning of these 
rules. 

Upon principle we should have no doubt 
whatever in reference to their meaning. 
But in view of the history of their adoption 
by congress, we should deem the decision of 
the privy council, reversing the judgment of 
Sir R. Phillimore in The Jesmond and The 
Earl of Elgin, L. R. 4 P. C. 1, obligatory. 

This act is but an adoption of the English 
rules sanctioned by act of parliament. They 
have sprung from much mutual consultation 
and political conference in both countries, 
and were intended to create a system com- 
mon to the commerce of each. All the leading- 
maritime powers of the world have adopted 
them. Were there much greater doubt than 
we apprehend exists as to their meaning, we 
have confidence the supreme court would fol- 
low for the sake of harmony the decision 
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of the privy council. It is at all events the 
duty of this court to do so. In that case the 
Jesmond and Elgin were meeting end on, 
and in the night, going at full speed. The 
former obeyed article 13, and ported. The 
Elgin, when so near that the movement in- 
evitably produced the collision, starboarded, 
and was sunk so suddenly as to drown a 
large portion of her crew. Sir R. Phillimore 
held that article 16 imposed the duty of slack- 
ening speed at the same time, and in the 
same circumstances in which article 13 re- 
quired the helm to be ported. He divided 
the damages therefore,- upon the ground that 
the Jesmond was running at too great speed. 
His judgment was reversed upon appeal. 
There was full argument and consultation 
with the nautical advisors, and the rule clear- 
ly announced that where article 13 is obeyed, 
and there is nothing in the known condi- 
tions to lead either side to suspect a depar- 
ture from it by the other, there is no duty 
to slacken speed, and article 16 has no ap- 
plication. It is said that article applies only 
where some known fact, or one which ordi- 
nary care might discover, indicates danger. 
It is with much emphasis said the risk of 
collision mentioned in it does not include 
those unexpected violations of law by an 
approaching ship which a good seaman would 
not anticipate, in the supposition that there 
was an experienced master in command. 

The following decision, although not cited 
in The Elgin, is a full precedent for the judg- 
ment The condition of the law, when it 
was decided, was substantially the same as 
after the statutory adoption of the rules in 
reference to porting and slackening speed. 
The Rob Roy, 3 W. Rob. Adm. 191. The 
Rob Roy ran down the Unicorn, going at full 
speed until she was in such close proximity 
that the attempt to stop was useless. The 
green light of the Unicom being extinguish- 
ed, and the red light hid on account of her 
course, she was mistaken for a sail craft 
The Rob Roy ported as she should have 
done had the vessel been what the light in- 
dicated. Dr. Lushington excused the Rob 
Roy for not slowing her speed, because, he 
says, the lights which the Unicorn displayed 
indicated it was safe not to do so. 

The following American decision, made 
since the adoption of the rules of 1S64, is 
equally pointed,— The Scotia [Case No, 12,- 
513]: A sail vessel, in the night, was sunk 
hy a steamer proceeding at full speed. The 
collision was caused hy illegal lights and 
faulty movements on the part of the sail 
vessel. About a half million was involved, 
and the case obtained an elaborate exam- 
ination. Judge Blatchford, for reasons too 
extensive to "reproduce, held that articles 16 
and 13 prescribed the duties of the parties. 
He says, "The Scotia kept on "at 13 knots an 
hour," and subsequently that he "can dis- 
cover no fault on her part" He says, in dif- 
ferent circumstances he would have found 
the Scotia in fault for not slowing or stop- 



ping when she first discovered the light of 
the Berkshire, but the improper light on the 
latter made it proper for the Scotia to p >rt 
when she did. On appeal, Judge Woodruff, 
affirming the decision of the district court, 
although differing with some of its reasoning 
in other respects, approved fully the portions 
we have quoted. He says: "The law be- 
fore the statute was that declared by it; and 
therefore the rule as to slowing would be 
the same under the one as the other." He 
inquires: "Ought she to have slackened her 
speed sooner than she did?" Proceeding to 
answer the query, he says: "Whether the 
light she saw was on a steamer or on a sail- 
ing vessel, no duty to slacken speed or 
change the course of the Scotia arose until 
there was reason to apprehend a collision." 
"The suggestion that it was her immediate 
duty to slacken ^need when she saw the light, 
assumes what i the first instance is not 
to be assumed. If she saw the light and ob- 
served it diligently, without having reason- 
able ground for apprehending a collision, no 
duty to slacken speed, or even to change her 
course, was created." He illustrates at 
length the policy of the rule which author- 
ized the Scotia to act with confidence upon 
apparent indications, without any assumption 
that there was, or would be, any violation 
of law on the part of the approaching ship. 

To these literally applicable and pointed 
decisions many may be added which, by 
their necessary assumption of the rule, are 
equally efficient in its support. It was not in- 
tended to change the "rule of the road," so 
far as any duty in this case was concerned, 
by the adoption of these articles. The regu- 
lations they establish are as old as steam and 
the modern improvements in navigation. 
The introduction of colored lights wrought 
no difference in their principle. They, by a 
certain indication of courses, made their ap- 
plication more easy. For all time since the 
matter came under judicial discussion it has 
been law, when vessels were meeting end 
on, to port the helm and go ahead with con- 
fidence. It -is law, equally familiar and 
equally old, that when vessels of any kind 
are approaching each other, under circum- 
stances which in any degree indicate to an 
experienced seaman risk of collision, they 
must slacken their speed, and, if necessary, 
stop. This statute being but a reiteration of 
these principles, must by the most familiar 
rules of interpretation be read in reference 
to them. They will be held to modify them 
only so far as their plain and express provi- 
sions compel. 

That the old so-called "Golden Rule" of 
porting and passing to the right was estab- 
lished before the act of 1S64. See St John 
v. Paine, 10 How. [51 U. S.] 5S3; The Nim- 
rod, 15 Jur. 1201; Story, Bailm. 611; The 
Duke of Sussex, 1 W. Rob. Adm. 274. The 
Rose [2 W. Rob. Adm. 1] lays down the rule 
stringently,— 1 Pars. Adin. 569, and note 4, 
—and fully affirming the rule, see New York 
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-Co. v. Navigation Co., 22 How. [63 IT. S.] 461, 
•citing some of the leading English and 
American judgments. The supreme court 
says the rule is well established. That when 
approaching each other in circumstances in- 
dicating danger of collision, it was the duty 
of steamers to slow before the adoption of 
article 16, is abundantly shown by decisions 
which are immediately cited for a slightly 
different purpose. Save in the case of The 
Elgin and Jesmond, The Rob Roy, and The 
Scotia, before cited, and a few others, judges 
have seldom taken pains affirmatively to as- 
sert the truism that vessels passing each oth- 
er, where there are no apparent circumstan- 
ces to indicate danger, need not slacken their 
speed. But this has been so universally as- 
sumed, the law should be deemed at rest. 

In order to establish old maxims it is by 
no means necessary, and is often difficult, to 
produce cases where the precise point has 
been raised and adjudicated. In Calton v. 
Bragg, 15 East, 223, Lord Ellenborough said: 
"It is not only upon decided cases, where the 
point has been passed upon Jbut also from 
the continued practice of the court, without 
objection made, that we collect the rules of 
law." In Smith v. Doe, 2 Brod. & B. 59S, 
Lord Eldon, with much spirit, replying to 
what had been said at the bar, answered: 
"That the most enlightened judges who ever 
sat in Westminster hall always gave the 
greatest weight to what had obtained in 
practice." And see 1 BL Comm. 68; Ram, 
Legal Judgm. 12; Bennet v. Watson, 3 
Maule & S. 1; Prigg v. Pennsylvania, 16 Pet 
[41 U. S.] 539; U. S. v. Hudson, 7 Cranch 
[11 U. S.] 32; Briscoe v. Bank of Kentucky, 
II Pet [36 IT. S.] 257. A long list of con- 
curring judgments, therefore, which neces- 
sarily involve a proposition, are as efficacious 
for its support as if it were affirmatively 
ruled. 

A very large majority of all the decisions 
in reference to collisions, both English and 
American, assumed as well as settled this 
principle, that actual perceived danger alone 
demands the duty of slackening speed. The 
Cognac, Holt, Rule Road, 133: Two vessels 
approached end on. The one followed the 
rule and ported, but the other suddenly star- 
boarded, and brought about the collision. 
Dr. Lushington pronounced against the of- 
fending ship, although the other was pro- 
ceeding under full steam; no criticism what- 
ever was made upon the rate of speed. The * 
Concordia, Holt, Rule Road, 142: So far as 
this question is concerned, the facts are sub- 
stantially the same as those in The Cognac. 
For a faulty starboard movement, the Con- 
cordia was condemned for the whole dam- 
age, although the other vessel was proceed- 
ing with rapidity up to the moment of the 
collision. The Mary Sandford [Case No. 
0,225]: The argument is full to sustain the 
rule. The Wenona [Id. 17,411]: Justice 
Woodruff reversed the judgment of the dis- 
trict court, where a schooner with mislead- 



ing lights, and which made a faulty starboard 
movement immediately preceding the colli- 
sion, was run down in the night by a steamer 
going at full speed. In a judgment admira- 
ble for its clearness he demonstrates the le- 
gal right of the master of the Wenona to pro- 
ceed in the confident presumption, not only 
that the schooner's lights were properly 
placed, but that she would pursue the course 
they indicated. The facts are so strikingly 
like those before us, that the judgment in 
the one case would equally apply in the oth- 
er. In Lown. Col. 59 et seq., is an intelligent 
analysis of most of the leading cases where 
ships have, been condemned for too great 
speed. His citations and comments abun- 
dantly show that the duty of slackening speed 
is dependent alone upon the exigencies indi- 
cating danger. The America [Case No. 2S1] 
is another instance of the condemnation of a 
vessel for a faulty movement in the imme- 
diate presence of an approaching ship, when 
both were proceeding at the usual rate, with- 
out any intimation of a fault on that account 
New York Trans. Co. v. Philadelphia Steam 
Co., 22 How. [C3 U. S.] 461. A steamer was 
coming up the Delaware with unabated 
speed, and ported in order to pass a tug with 
a tow attached by a hawser. The latter im- 
properly starboarded, and a collision ensued. 
The supreme court held the steamer did its 
whole duty if she slowed and endeavored to 
stop as soon as she discovered the improper 
movement 

These few judgments are referred to sim- 
ply to illustrate a mode of argument which 
may be successfully pursued through nearly 
all the great mass of decisions where ships 
at full speed have come into collision, and 
one has been condemned in the entire dam- 
ages for sudden faults which could not be 
anticipated by the other. That those which 
are most illustrative have been selected, is 
not supposed. In the brief time allowed for 
the purpose, it is accidental if they are so. 

A long list of judgments illustrating the 
circumstances in which it is the duty of a 
steamer to slow, and # demonstrating, we 
think, satisfactorily that they wholly exclude 
those contained in this record, has been 
analyzed in the instructive and thorough ar- 
gument of the respondent's counsel. It has 
greatly aided the court' The length of our 
judgment prohibits what we had intended- 
its literal adoption. The perusal of these 
cases, with attention challenged to the" ar- 
gument that all of them with more or less 
force assume, that some affirmative evidence 
of danger must be present in order to im- 
pose the duty of decreasing speed, will re- 
sult in a concession of the position: The 
Louisiana, 21 How. [62 IT. S.] 1; The James 
Watt, 2 W. Rob, Adm. 271; The Birkenhead, 
3 W. Rob. Adm. 75; Nelson v. Leland, 22 
How. [63 IT. S.] 4S; Ward v. The A. Rossi ter 
[Case No. 17,147]; Hall v. The Buffalo [Id. 
5,927]; McCready v. Goldsmith, 18 How. 
[59 IT. S.] 89; The New York, Id. 223; The 
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Bay State [Case No. 1,14S]; The Northern 
Indiana [Id. 10,320]; The St Charles, 19 
How. [60 TJ. S.] 10S; The Louisiana [Case 
No. 8,537]; The Electra [Id. 4,337]; The 
City of Paris, 9 Wall. [76 U. S.] 634. We 
have examined these judgments, and can 
say with conndence, they fully sustain the 
argument which tne learned counsel has de- 
duced from them. They show that if we 
hold in this case it was the duty of the 
Free State to slow, where every condition 
before her promised perfect safety in full 
speed, the judgment will stand without a 
fellow, unless it finds one in those which 
have been overruled. Benedict, Conkling, 
Parsons, Abbot, Angell on Carriers, in lay- 
ing down the general rule, treat the judg- 
ments sustaining it in the same mode. If 
there be one elementary principle better 
established than another, we should say it 
is that which authorizes a seaman, having 
complied with every rule of navigation, in 
the absence of all indications of danger, to 
proceed with unabated speed, in full con- 
fidence that others would also perform their 
duty. 

The obligation on the part of the Meisel 
to keep her course is as imperative as that 
of the Free State to keep out of her way. 
The statutory rules themselves, and the 
judgments already referred to in reference 
to the speed of the steamer, clearly affirm it. 
We add, however, a few adjudications more 
particularly discussing the precise duty. 
They all deny the right of this sail craft 
to return to her former course, after having 
selected another, immediately in front of an 
approaching steamer. The Wenona, before 
cited, goes quite beyond the necessities of 
this case. The Scotia [Case No. 12,512]; The 
Argus [Id. 521]; Whitney v. The Empire 
State [Id. 17,586]; Wakefield v. The Govern- 
or [Id. 17,049]; The Bridgeport [Id. 1,860]; 
St John v. Paine, 10 How. [51 U. S.] 557; 
The Oregon v. Rocca, 18 How. [59 U. S.] 
570; The Scotia [Case No. 12,513]; The 
Queen [Id. 11,502]. 

The Potomac, S Wall. [75 U. S.] 590, held 
a steamer faultless -which was running nine 
miles an hour with no abatement of speed 
until just before the collision, although a 
sail vessel was run down, which suddenly 
changed her course and crossed her bows. 
The case is much like the present See 
Xew York & L. U. S. Hail S. S. Co. v. Rum- 
ball, 21 How. [62 U. S-3 372; Baker v. City 
of New York [supra]; The R. B. Forbes 
[Case No. 11,598]; Amoskeag Manuf'g Co. 
v. The John Adams [Id. 338]; Camp v. 
The Marcellus [Id. 2,347]. These judgments 
and numerous similar ones also establish 
what results necessarily from the rule itself, 
that if the sailing vessel must keep her 
course, and it is the duty of a steamer to 
avoid her, the mode in which this is to be 
done is not to be closely criticised. The se- 
lection is wholly for the latter. 

Having fully approbated the construction 



which authorized unabated speed in the cir- 
cumstances of this case, we desire to call 
special attention to the conditions in which 
alone such a rule will be administered. The 
utmost diligence will be demanded in order 
to discover the earliest indications of clan- 
ger, and prompt precautions required to- 
avoid their consequences when known. 

As we understand article 13, it is a dxity 
to port before any risk of collision has ac 
crued. It would be a fault for which a 
steamer could be condemned if she waited 
until there was actual danger, such as is. 
required in article 16. They, by no means, 
contemplate the same circumstances, or pre- 
scribe duties to be performed at the same 
time. The former is to be understood as if" 
it read as follows: "If two ships under 
steam are meeting end on, or nearly end 
on, so as to involve risk of collision, if their 
respective courses were continued, the helms 
of both shall be put to port, before any such 
risk is inciUTed, so that each may pass on 
the port side of the other." See The Nichols, 
7 Wall. [74 TJ. S.] 65G, which decides,, the 
porting must be so early that no danger is 
incurred. If the rule had been so worded, 
it never would have occurred to Sir R. Philli- 
more that there was any analogy between it 
and article 16. The one would have com- 
manded the duty of porting before any risk 
of collision arises; the latter that of slowing 
only where the risk has actually arisen. 
But the practical and judicial meaning of 
article 13 is precisely as if it so read, and 
it is therefore impossible that the two duties, 
that of porting and that of slowing, under 
the 16th article, can be contemporaneous. 
Such a result is deduced only by a mere lit- 
eralism wholly overlooking the substantial 
mandate to port long before the exigencies 
arise which call for the duties demanded 
by article 16. This interpretation reconciles, 
the rules and warns masters that they must 
port their helms at such safe distances, and 
accompanied by such watchfulness and care 
as would render wholly inapplicable the act 
of slowing their engines. 

The Sunny Side [Case No. 13,620], just de- 
cided by this court, is an application of the 
same principle, for the justification of a 
sail vessel which, keeping her coiuse under 
the rule, ran down and sank a tug. Both 
judgments are necessary for an understand- 
ing of the qualifications with which we 
would like to see the rule administered. A 
large number of experienced experts have 
been examined since . the argument, and 
without exception old masters of sail ves- 
sels as well as steamers pronounce the sug- 
gestion of a duty to slow in such circum- 
stances a novelty. It is one which is not 
performed on the one hand, or expected or 
desired on the other. All with great 
strength of preference declare in favor of 
holding both parties inexorably to the rules, 
and authorizing neither to anticipate a de- 
parture by the other until actual present 
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peril demonstrates that further adhesion is 
beyond all question dangerous. It is said 
a large majority of all collisions result from 
a too hasty decision thaj; exigencies demand 
a deviation. 

In the general principles of law we have 
announced, we have much confidence. 
Whether another tribunal in a disposition to 
divide a misfortune may not so criticise the 
conduct of the Free State as to impute some 
fault, we are less certain. But believing 
there is no greater discouragement to able 
officers, and no greater injustice to liberal 
owners who compensate them than those 
hypercritical judgments which demand a 
standard utterly impossible in practical nav- 
igation, and which are always announced in 
the interests of those but for whose wrongs 
the losses complained of would never occur, 
we have brought the steamer's conduct in 
this case to such a test only as we believe 
old and able mariners having a love for and 
a pride in their profession, would sustain. 
The ruling we make has the sanction of 
many such. Decree reversed and libel dis- 
missed. 

[NOTE. On appeal of libelants the decree 
of the circuit court was affirmed by the su- 
preme court, Mr. Justice Hunt delivering the 
opinion. After reviewing the facts, it was 
held to be a rule of law that where two steam- 
ers are meeting each other end on, or nearly 
so, where there is plenty of sea room, and at 
a considerable distance from each other, it is 
not the duty of either to stop, reverse, or to 
slacken.. The duty of each is to pass on the 
port side, arid the rate of speed is not an ele- 
ment in the case. The Free State, 91 U. S. 
200.] 



FREESTONE, The (RUSK v.). See Case No. 
12,143. 



Case K"o. 5,091. 

The FREE TRADER. 

[1 Brown, Adm. 72;] i 

District Court, N. D. Ohio. July, 1857. 

Practice— Custodian's Fees. 

The marshal is entitled only to his actual nec- 
essary expenses for ship-keeping, which must 
he established by vouchers or otherwise to the 
satisfaction of the court. 

Motion to retax the marshal's charges for 
ship-keeper's fees. The Free Trader was 
seized upon attachment, remained in the cus- 
tody of the marshal for 53 days, and was then 
sold by him. . By the return of the marshal it 
appeared he had charged $106 custodian fees, 
being at the rate of $2 per day. No vouchers 
were filed showing payment of the amount, 
and no agreement by which the marshal 
was obligated to pay the same. 

WILLSON, District Judge. The act of con- 
gress of 1853 [10 Stat 161], in relation to 

i [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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the fees of the marshal for keeping vessels 
and other property, is perfectly clear. The 
marshal is, by this law, entitled to receive 
from the fund in court the actual necessary 
expenses he has paid, or obligated himself 
to pay, and no more. His claim is like any • 
other claim or lien on the fund in court; 
it must be established hy vouchers or other- 
wise to the satisfaction of the court, and 
cannot be paid except by order of the same. 
Let the claim for ship-keeper's fees be re- 
ferred to the clerk to compute the amount 
paid by the marshal for keeping the schooner. 

NOTE. See, also, The Phoebe [Case No. 
11,005]; The Hibernia [Id. 6,455]. 



Case Mb. 6,093. 

In re FREIDERICK. 

IS X. B. R. 405 (Quarto, 117); * 3 Am. Law 

T. 71; 2 Chi. Leg. News, 130; 1 Am. Law 

T. Rep. Bankr. 1S1; 2 Leg. Gaz. 133.] 

District Court, D. Minnesota. Jan. 18, 1870, 

Voluntary Bankruptcy — Appraisement of As- 
sets in Excess of 50 Per Cent, of Claims. 

1. Where a voluntary bankrupt, after Jan- 
uary 1, 1869, applied to the court upon his pe- 
tition and schedule, before the day of first 
meeting of creditors, to liave his assets ap- 
praised and determined as being in excess of 
fifty per cent, of provable claims, etc., held, the 
application must be denied,- no debts appearing 
to have been proved, and no present action of 
the kind asked could affect the question of the 
bankrupt's discharge. 

[Followed in Re Vinton, Case No. 16,951. 
Cited in Re Waggoner, 5 Fed. 917.] 

2. Section 33 [act of 3867 (14 Stat 533)J 
should be construed, in relation to the word 
"assets," as if it read, "The proceeds of the 
bankrupt's property in the hands of the as* 
signee, and subject to be divided among his 
creditors, must be equal to fifty per cent, of 
claims," etc. 

[Cited in Re Graham. Case No. 5,661; Re 
Kahley, Id. 7,594; Re Van Riper, Id. 16,- 
874.] 

[In the matter of John Freiderick.] 
Phelps & Taber, for bankrupt 

NELSON, District Judge. The solicitors 
for the bankrupt have presented a petition 
to this court claiming that the amount of 
the assets assignable under the bankrupt 
law are equal to fifty per centum of the 
provable claims against the estate of the 
bankrupt, and ask that appraisers be ap- 
pointed by the court to ascertain the value 
of the assets of the bankrupt, for the due 
and just protection of his rights in the prem- 
ises. 

This application is based upon the petition 
and schedules of the debtor, on file, which 
give a list of his debts, and the value of 
his estate, in accordance with the provisions 
of the bankrupt act, and is made for the 
purpose, as is alleged, of showing the bank- 



i [Reprinted from 3 N. B. R. 465 (Quarto; 
117), by permission.] 
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rupt to be one of tlie class of persons en- 
titled to a discharge when applied for, under 
the second clause of the 33d section of the 
bankrupt law. This section, as amended 
July 27, 1808, reads as follows: "In all pro- 
ceedings in bankruptcy commenced after 
the 1st day of January, 1869, no discharge 
shall be granted to a debtor whose assets 
shall not be equal to fifty per centum of the 
claims proved against his estate, upon which 
he shall be liable as the principal debtor, un- 
less the assent in writing of a majority in 
number and value of his creditors, to whom 
lie shall have become liable as principal debt- 
or, and who shall have proved their claims, be 
filed in the case, at or before the time of 
the hearing of the application for discharge." 

It is impossible, at the present stage of the 
proceedings in this case, to ascertain what 
are the assets of the bankrupt, and whether 
they are equal to the amount required, so as 
to bring him within the 33d section. There 
is no evidence before us that any claims 
whatever have been proved against the es- 
tate. The earliest period designated in the 
'warrant issued upon the adjudication of 
■bankruptcy, at which time creditors are sum- 
moned to prove their debts, has not yet 
transpired. No assignee has been appointed 
-whose duty it will be to possess himself of 
all the bankrupt's estate; and the bankrupt, 
under the 19th section, cannot, as yet, apply 
for a discharge. It would seem, therefore, 
that there was no necessity for the court, at 
present, to make any inquiry as to the assets 
of the estate. 

The solicitors for the bankrupt, however, 
claim that the estate can now be readily 
appraised, or at least that portion of it which 
is stated in the schedules, and which, under 
the bankrupt's surrender, is in possession of 
the register. They believe a fair appraise- 
ment will show this portion of the estate 
fully equal to fifty per centum of all prova- 
ble debts. Even if such was the case; we do 
not see how it could influence the question 
of granting a discharge to the bankrupt. 

The 33d section, before the amendment re- 
ferred to above, declared that in bankruptcy 
proceedings commenced after one year from 
the time the act went into operation, "no 
discharge shall be granted to a debtor whose 
assets do not pay fifty per centum of the 
claims against his estate, unless," etc. The 
plain and obvious meaning of "assets" in 
this section, was the proceeds of the debtor's 
property which are applicable to the pay- 
ment of his debts. The subject-matter of 
this section points to this signification of the 
word. Nothing else could pay debts. It 
may be true that in other portions of the 
act the word "assets" has been used in a 
more enlarged sense, but, in this section, it 
clearly is not synonymous with "estate." 
The amendment of July, 1868, although more 
favorable to the bankrupt, has not changed 
the meaning of "assets," and, according to 
our view, the section as it now stands, is 



to be construed as if it read: "The proceeds 
of the bankrupt's property in the hands of 
the assignee, and subject to be divided 
among his creditors, must be equal," etc. 
In bankruptcy proceedings commenced be- 
fore January 1, 1869, discharges are granted 
without reference to the assets of the bank- 
rupt. If no debts have been proven, or if 
no assets have come to the hands of the 
assignee, the discharge can be granted up- 
on application made after the expiration of 
sixty days from the adjudication of bank- 
ruptcy. 

The supreme court of the United States 
declare a bankrupt to have "no assets" when 
the assignee makes oath that he has "not re- 
ceived or paid out any moneys on account of 
the estate." See Form 85. The adverse 
proposition must also be true, and a bank- 
rupt has assets, when the assignee has re- 
ceived or paid out moneys on account of the 
estate; if the moneys received or paid out 
equal fifty per centum of the claims proved 
against the estate, upon which the bankrupt 
is liable as principal debtor, a discharge will 
be granted upon the proper application. We 
do not think that any relief can be given 
now, and deny the prayer of the petition. 



FREIDMAN v. SIGEL. See Case No. 5,0S0. 

Case Jffo. 5,092a. 

FRELIGH v. CARROLL et al. 

Circuit Court, E. D. New York. 1871. 

Copyright of Play— Mechanical Contrivances 
Used in Its Production. 

[Cited in 2 Morgan, Lit. 222, to the point 
that a mechanical contrivance used upon the 
stage to represent the incident of a drawbridge 
surreptitiously opened to precipitate an ap- 
proaching train into a stream below, etc., be- 
ing patentable, cannot be protected by a copy- 
right of the plav in which the incident' is con- 
tained.] 

[XOTE. There is no opinion on file in this 
case. The motion for preliminary injunction 
was denied on default of the complainant. A 
demurrer was interposed by Carroll and Mc- 
Oloskey, and an answer put in by Thompson. 
The cause was discontinued by consent as to 
Carroll and McCloskey. The records do not 
show any hearing upon the answer.] 



Case 3Sb. 5,093. 

The FREMONT. 

[3 Chi. Leg. News. 233; 10 Am. Law Reg. (N. 
S.) 340; 13 Int. Rev. Rec. 149.] 

District Court, E. D. Wisconsin. March, 1S71. 

Seaman— Verbal Agreement as to Wages- 
Effect. 

A vessel employed on the Lakes, between 
Chicag) and the port of Sarnia, in Canada, 
having shipped a seaman on verbal promise of 
certain wages, and no shipping articles having 
been signed, the seaman may leave the vessel 
at any time; and having drawn the full wages 
promised, and not demanding more before leav- 
ing, the seaman cannot recover a larger amount. 
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In admiralty. 

Emmons & Hamilton, for libellant 
James MacAllister, for claimant. 

MILLER, District Judge. This vessel was 
employed in trade between the port of Sar- 
nia, in Canada, and the city of Chicago, in 
connection with. She Grand Trunk Railroad. 
On the twenty-fourth day of May, 1S70, at 
Chicago, the libellant shipped on board as 
first mate on verbal contract with the master, 
at seventy dolars per month, no shipping arti- 
cles being signed. Libellant continued in 
service on board, drawing his wages from 
time to time as he wanted money, until the 
thirty-first day of October following, when 
he left the vessel at Milwaukee, having 
drawn his full wages at the rate of seventy 
dollars per month, and not making demand 
for any larger sum. The vessel was on a 
trip from Sarnia to Chicago,- when libellant 
left, having notice to return on board as the 
vessel was ready to put out; he declined or 
neglected to appear, and the vessel had to be 
navigated to Chicago without a first mate, 
where the master was obliged to procure an- 
other in his place. It is contended on behalf 
of the libellant that not having signed ship- 
ping articles in a printed or written contract, 
he was at liberty under the law to leave the 
vessel at pleasure, and demand the highest 
rate of wages. 

By the act for the government and regula- 
tion of seamen in the merchant service, ap- 
proved July 20, 1790 (1 Stat 131), every mas- 
ter of "any ship or vessel of the burthen of 
fifty tons or upwards, bound from a port in 
one state to a port in any other than an ad- 
joining state, shall, before he procee'd on such 
voyage, make an agreement in writing or in 
print with every seaman or mariner on board 
such ship or vessel," etc. By the tenth arti- 
cle of the act, in addition to the several acts 
regulating the shipment and discharge of sea- 
men, approved July 20, 1S40 (o Stat 394), "all 
shipments of seamen made contrary to the 
provisions of this and other acts of congress 
shall be void, and any seaman so shipped 
may leave the service at any time, and de- 
mand the highest rate of wages paid to any 
seaman shipped for the voyage, or the sum 
agreed to be given him at his shipment** 
The general scope of this act relates to ves- 
sels bound on a foreign voyage, but the .tenth 
article above quoted extends to and includes 
all shipments of seamen. Even if these stat- 
utory provisions did not embrace seamen 
shipped on vessels employed in the lake 
trade, they should be enforced by the courts 
as correct principles of maritime law. This 
vessel at the time of the shipment and ser- 
vice of the libellant, was employed in trade 
with a foreign port Libellant had drawn his 
full wages promised him at the time of his 
shipment, and left at his pleasure. He took 
advantage of the right extended to him un- 
der the act of 1840. Before leaving the ser- 
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vice he had not demanded or given notice 
that he claimed a larger amount Libellant 
had a lawful right to leave the service at 
Milwaukee, and having received the full 
wages up to that time as promised him at his 
shipment, he could not maintain this libel for 
a larger amount, if he had proven himself 
entitled to it, which he did not If the mas- 
ter was put to inconvenience by libellant's 
leaving the service, it was his own fault in 
not complying with the law. It is the duty 
of every master navigating the Lakes to have 
his seamen sign shipping articles, specifying 
the ports or places to which his vessel trades, 
and the trip or season for which they are 
shipped, and the wages to be paid. In cases 
of such neglect every legal intendment will 
be taken against the master and owners. It 
is not the fault of the seaman that shipping 
articles are not signed, but of the master. If 
does not appear that libellant is legally enti- 
tled to any larger amount of wages than he 
received before leaving the service; and this 
libel must be dismissed. 



Case No. 5,094. 

The FREMONT. 

[3 Sawy. 571.] i 

District Court, D» California. March 26, 1876. 

Collision— Bukden of Proof— Anchok Watch. 

"Where a vessel breaks from her moorings, 
and comes into collision with another vessel al- 
so at anchor, the burden of proof is on the 
former to show vis major, or inevitable acci- 
dent. The injured vessel held not to he in fault 
for omitting to set an anchor watch. 

[Cited in The Chickasaw, 38 Fed. 363.] 

In admiralty. 

Daniel T. Sullivan, for libellants. 

Milton Andros, for claimants. 

HOFFMAN, District Judge. On the twen- 
ty-fourth of January, about midnight, the 
barquentine Fremont, then lying at anchor 
in the harbor of Port Townsend, broke from 
her moorings and was driven by the wind 
against the schooner Alice, inflicting upon 
her considerable damage. The. vessels re- 
mained in contact until late in the afternoon 
of the succeeding day, when they were sepa- 
rated by the aid of a steamer. 

Both vessels were in a proper and usual 
place of anchorage. Their distance from 
each other on the evening before the acci- 
dent was from one-quarter to one-half a 
mile. The harbor is not a dangerous one, 
though severe gales are sometimes experi- 
enced. The holding ground is good. Under 
these circumstances, the burden of proof is 
on the Fremont to show that the collision 
occurred without fault on her part 

On this point a single authority will be suffi- 
cient In the case of The Louisiana [3 Wall. 
(70 U. S.) 164], the supreme court says: "The 

i [Reported by I/. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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collision being caused by the Louisiana drift- 
ing from her moorings, she must be liable 
for the damages consequent thereon, unless 
she can show affirmatively that the drifting 
was the result of inevitable accident, or a 
vis major, which human skill and precaution 
and a proper display of nautical skill could 
not have prevented." I have been unable to 
discern in the evidence produced on the part 
of the claimants any satisfactory grounds 
for considering that the collision was caused 
by either a vis major or inevitable accident 
Undoubtedly the wind blew with some vio- 
lence. But it is equally beyond doubt that 
the ground tackle on board the Fremont 
would have been abundantly sufficient to 
hold her if used seasonably and with proper 
skill. 

She had but one, and that probably an in- 
sufficient, anchor down. The scope of chain 
paid out would seem to have been sufficient 
if the witnesses of the claimant are to be re- 
lied on. It appears, however, that she came 
to anchor on the evening of the 24th, with 
the intention of getting under way about 
midnight, when the tide would serve. There 
were no indications of an approaching 
storm. It may be presumed that the master, 
aware that he would have to weigh anchor 
in a few hours, did not pay out more chain 
than he thought absolutely indispensable. 
He was first aroused about ten minutes be- 
fore the vessels came together by hearing 
the noise of the chain passing through the 
hawse pipes. He came on deck and contin- 
ued to pay out chain for some minutes, but 
it was not until within a very short distance 
of the Alice and too late to prevent the col- 
lision that he succeeded in letting go his best 
anchor. From some expressions of the mas- 
ter of the Fremont subsequently to the col- 
lision it would seem that he attributed the 
accident to the insufficiency of his smaller 
anchor, of which he was previously aware. 
As to the admissibility of such declarations, 
see The Potomac, S Wall. [75 U. S.] 584; The 
Enterprise [Case No. 4,497J. 

On this evidence I do not, however, lay 
much stress. But it is plain that in the ab- 
sence of any vis major, or irresistible vio- 
lence of the elements, the accident must have 
been occasioned by the want of due care, 
caution and skill on the part of the Fremont 
Whether that consisted in not having out an 
anchor of sufficient size, or in not paying 
out enough chain originally, in not giving 
her more chain when she began to drag, 
or in not having her best bower ready to let 
go at a moment's notice, it is immaterial to 
inquire— for it is evident that by the skilful 
and timely use of the appliances at his com- 
mand, the master of the Fremont could have 
avoided the accident 

It is contended that the Alice was also in 
fault in not having an anchor watch set. . 
That it would have been practicable for a 
seaman keeping an anchor watch on deck 
to have done any thing to avert or modify 



the effects of the collision, is by no means 
shown. The only expedients suggested as 
proper to have been adopted are hoisting the 
jib and sheering the vessel by shifting her 
helm. But the first operation, even with all 
hands on deck, would probably have re- 
quired more time than the suddenness of the 
danger allowed. And whether the second 
would have had any beneficial effect depend- 
ed upon whether the tide was running with 
sufficient strength to act upon the rudder— 
a point which the evidence leaves extremely 
doubtful. I am not, however, disposed to 
deny that if the Alice neglected any usual 
and proper precaution, and omitted anything 
which either positive law or maritime usage 
requires, it will be for her to show that the 
neglect in no degree contributed to the acci- 
dent But the proofs fail to establish any 
general custom or rule of navigation which 
requires an anchor watch to be set on small 
vessels when- lying in a harbor. The prac- 
tice of the masters seems to be various. If 
the weather is threatening, or the anchorage 
dangerous, the watch is usually set. But if 
there be no reason to apprehend danger, and 
when the crew being in port have been 
working all day, it is not uncommonly dis- 
pensed with. Under circumstances closely 
analogous, the learned judge of the Southern 
district of New York came to the conclusion 
that a schooner was not in fault in not hav- 
ing an anchor watch. The Clara [Case No. 
2,788]. 

I see nothing in the case at bar to distin- 
guish it from the numerous cases in the 
books where a vessel insufficiently moored 
drags her anchors, and collides with anoth- 
er vessel securely anchored and in a proper 
place. Unless under very exceptional cir- 
cumstances the colliding vessel is in such 
cases uniformly held liable. 

A decree in favor of libellants must be en- 
tered. 



Case 3tfo. 5,095. 

FREMONT v. MERCED MIN. CO. 

[1 McAll. 267.] i 

Circuit Court N. D. California. Jan. Term, 
1838. 

Courts— Jurisdiction— Plea— Injunction— 
Averments in Bill. 

1. Where no want of jurisdiction is patent 
on the record, the proper mode of availing of 
such defect is by plea. 

2. Where a plea to the jurisdiction is inter- 
posed, the court will direct an argument of the 
plea to be made forthwith, and intermediately 
direct a temporary injunction to issue to keep 
the parties in statu quo until the plea is dis- 
posed of. 

3. Where proper averments are made in the 
bill to give jurisdiction, they give prima facie 
jurisdiction to the court, and enable them to 
do justice between the parties in cases of irre- 
mediable mischief by the issue of a temporary 
injunction until the plea to the jurisdiction has 
been disposed of. 

i [Reported by Cutler McAllister, Esq.] 
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The bill in this case was filed [by John O. 
Fremont] to enjoin the working of a gold 
mine. A plea to the jurisdiction was filed, 
and motion for injunction was met by the 
objection that the court had no jurisdiction. 
Argument of plea ordered forthwith, and 
the issue of fact given to the jury. 

Hall McAllister, for complainant 
Cook & Fenner, for defendants. 

MCALLISTER, Circuit Judge. The bill in 
this case was filed to enjoin the excavation 
of gold from land alleged to be the property 
of the complainant The bill was met by 
defendants with a plea to the jurisdiction of 
the court, on the ground that the complain- 
ant was not a citizen of the state of New 
York, as alleged in the bill, but was a citi- 
zen of California at the time; and that there- 
fore the complainant could not sue the de- 
fendant, who is also a citizen of this state, 
in this court A motion was then made on 
behalf of the complainant, for the issue of 
an injunction; which was resisted upon the 
ground that pending the plea to the jurisdic- 
tion, the court coufd take no further pro- 
ceeding in the cause. To enjoin an alleged 
irreparable mischief is the object of the pres- 
ent proceeding. No defect of jurisdiction ap- 
pearing on the record, the proper mode to 
avail of it is by plea. It is contended, how- 
ever, that the filing of the plea has the effect 
of arresting all further proceedings in this 
court, and that it can make no order in re- 
gard to the injunction until the plea is dis- 
posed of. That the court cannot grant a 
perpetual injunction or hear an argument 
upon it, is evident. It will direct an imme- 
diate argument of the plea; and in a case 
of irreparable mischief alleged and not de- 
nied, it can issue a temporary injunction to 
stay the mischief until the obstacle inter- 
posed by the defendant's plea shall be re- 
moved. It cannot be that, assuming the fact 
averred in the plea may be true, the court 
must remain passive and permit the mischief 
to be wrought, because its jurisdiction has 
been questioned. 

The case is simply this: The complainant 
in his bill has made, the proper averments of 
citizenship to give jurisdiction to the court. 
So far, then, as the record is concerned, the 
jurisdiction of the court is perfect The ef- 
fect of such averments is to impart, prima 
facie, jurisdiction; and it is incumbent on the 
defendant who would impeach that jurisdic- 
tion for causes dehors the record, to do so not 
only by allegation but proof. Until this be 
done, the prima-facie jurisdiction derived 
from the record authorizes the court to retain 
the suit in such position as to enable it to 
preserve the rights of the respective parties 
in statu quo until the intervening obstacle to 
a decision on the merits is disposed of. An 
immediate opportunity will be afforded to the 
parties, the one to sustain, the other to falsify 
it The issue, arising as it does in an equity 



suit, might be tried by the court Such seems 
to have been the course pursued in the case of 
Shelton v. Tiffin. 6 How. [47 U. SJ 1G3. But 
as it is within the power of the court to in- 
form its conscience by the verdict of a jury, 
the facts establishing the citizenship of plain- 
tiff either in New York or this state, will be 
referred to a jury. Various cases have been 
cited; all, however, were common injunctions 
in which pleas or demurrers were filed. Even 
in such, the court have always speeded the 
trial of the issue raised by the demurrer or 
plea, in order to promptly reach the injunc- 
tion. In an anonymous case (2 Atk. 113) it 
is said, "Where defendant has put in his plea 
to plaintiff's bill, the plaintiff cannot move for 
an injunction to stay defendant from pro- 
ceeding at law till the plea, by some means or 
other, is removed out of the way; all that the 
plaintiff can do is, to move that the plea may 
be accelerated; which the court did." In 
Cousins v. Smith, 13 .Ves. 166, Lord Erskine 
plainly indicates, he would have removed a 
demurrer, under similar circumstances, by 
ordering it to be argued immediately. In 
Humphreys v. Humphreys, 3 P. Wins. 395, 
the court said, upon motion of an injunction to 
stay, &c, after a plea put in, there can be no 
motion for an injunction; but, at the in- 
stance of the plaintiff, it was ordered that 
the plea should come on for argument the 
next day, and if overruled the plaintiff 
might move at the same time for an injunc- 
tion. 

If, therefore, a motion shall be made by 
the plaintiff to accelerate the removal of the 
plea, the court will direct the immediate 
trial of the issue raised by it If no imme- 
diate disposition of it can be made, it will 
issue such order as will maintain the parties 
in statu quo until such is made. 

The issue of citizenship was submitted to 
a jury; who having returned a verdict in 
favor of the plaintiff, the following order was 
placed upon the minutes of the court:— 

Whereas, heretofore, a trial was had in 
above action in this court, on the law side 
thereof, before a jury impaneled for said 
trial, on the 14th, 15th, lGth and 17th days 
of June, 185S, upon the following issue: 
Whether John Charles Fremont was at the 
commencement of this action, viz., on the 8th 
day of May, 1S5S, a citizen of the state of 
California. And, whereas, the plaintiff and 
defendants appeared by their respective 
counsel, and evidence was adduced by both 
parties in reference to said issue at said 
trial; and, whereas, the said issue was duly 
submitted to the jury so impaneled as afore- 
said, and thereafter said jury did render a 
verdict in the words and figures following, 
namely: "The jury in this case unanimous- 
ly agree that John Charles Fremont was not, 
at the commencement of this suit, on the 
8th May, 1S5S, a citizen of the state of Cali- 
fornia. San Francisco, June 17, 1S5S." 

Now, I do hereby certify that said verdict 
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was found as aforesaid; and I further cer- 
tify it is satisfactory to rae. 

m. hall McAllister, 

Circuit Judge, Circuit Court, XL S., for Dist 
Calif. 
San Francisco, June 18, 1S5S. 
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FRENCH v. BREWER. 

[3 Wall. Jr. 346;i 38 Leg. Int. 324; 9 Pittsb. 
Leg. J. 153.] 

Circuit Court, W. D. Pennsylvania. Nov. Term, 
1S61. 

Oil-Mixing Rights — Bill for Preliminary In- 
junction. 

1. Deeds, however apparently formal, must be 
interpreted upon a view of the whole paper, and 
in subservience to what appears to be the scope 
of them, especially when it appears, as it often 
does in the United States, that the instrument 
is the production of an ignorant scrivener who 
has used legal terms without exact knowledge 
of their legal import The technical rules of 
the old English books must be applied with in- 
telligence; and only after an examination of 
the whole deed, 

2. In cases of obscure instruments, especially 
on motions for a preliminary injunction, a 
court may inquire into the actual state of the 
knowledge which the parties to it had upon the 
subject of it; and where it involves questions 
of science, may refer to the state of public 
knowledge or that of learning at the time the 
deed was made. 

3. Where the meaning of a deed is not ab- 
solutely clear, and the rights of the party claim- 
ing under it are disputed, a preliminary injunc- 
tion will not be granted to restrain a person 
acting in violation of alleged rights, unless it is 
plain that irreparable injury is likely to be suf- 
fered. And where the defendant is laying out 
his own money in such a way that the com- 
plainant, if his construction of his deed be true, 
can ultimately get the benefit of it all, and 
where the defendant has not received from his 
outlay any return as large as the outlay itself, 
the injury will not be regarded as irreparable. 

Bill for injunction, the case being thus: 
In the beginning of the present century, a 
stream was discovered not far from Mead- 
ville, in Crawford county, Pennsylvania, 
upon the surface of which, as of the smaller 
rivulets running into it, a species of oil 
frequently flowed; and to such an extent in 
some places, that when a candle was ap- 
plied to the surface, the oil would ignite 
and blaze in a lambent flame on the creek 
itself. The people in the neighborhood of 

i [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



the stream, which was now called "Oil Creek," 
were aware of this peculiarity of the water; 
but the population thereabouts, was sparse 
in those days, and no great deal of mineral- 
ogical science was applied to the subject. 
The schoolmaster called it a "phenomenon," 
and this was regarded by the learned as a 
full and lucid explanation of the matter. 
The Indians, it is said had known this pe- 
culiarity of the stream, and applied the oil 
to surgical purposes, in the cure of external 
injuries or sores. The early white settlers 
used it in the same way, and also for dif- 
ferent domestic or farm purposes. It flowed 
along with the water— on its surface— but 
the descent of the water being rapid, and 
the stream itself shallow, the only mode in 
which the people could get the oil separated 
from the water was by making little ditches 
or pits along side of the creek, and drawing 
off a certain amount of water of the stream 
into them. This being left in a state of 
stagnation, the oil would soon collect in a 
coagulated form on the surface; when the 
women would go out, and inserting blankets 
under the water, raise them and secure the 
oil; the blankets being porous enough to 
let the water flow through them, but suffi- 
ciently close to retain, till they could empty 
it, the thicker substance of the oil. Enough 
oil was obtained in this way, to make it 
worth while for the farmers and others in 
the neighborhood occasionally to go through 
this somewhat laborious process of getting 
it; but the oil never became in those days 
a subject of much value or of any commerce. 
Sometime, however, in the spring of 1S58— 
the date is important— a person named Ed- 
win Drake, residing at Titusville, a town on 
this creek, conceived that the oil must be 
a mineral substance, some way connected 
with coal formations; and that it probably 
came from a great depth below the creek, and 
through some fissures in the rocky formation, 
from coal strata on the adjoining lands, and 
therefore that it could be far better got by 
boring on the lands themselves. His con- 
jecture proved to be right, and led the way 
to a branch of industry which in five years 
has, in w r estern Pennsylvania, become an im- 
mense one, covering whole regions from 
Lake Erie to the Ohio, with operations in 
what is now called "petroleum" or "rock 
oil." 

[In the case here reported,— which was 
a bill in equity to restrain certain persons 
from boring on some lands for this oil,— 
Drake was examined as a witness, and his 
account may deserve perpetuation. It was 
in these words: "That some time in the 
forepart of 185S°the deponent entered upon 
the lands which are the subject of this bill, 
for the purpose of gathering oil, and de- 
veloping the same; that he, at great ex- 
pense, during that and the following year, 
sunk, by boring, the first well that was 
known for obtaining oil in that region of 
the country; that this method w r as wholly 
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unknown previous thereto; that In conse- 
quence of this, and the want of proper im- 
plements to operate with, and the necessity 
of obtaining new patterns for these, and 
especially for iron pipe for driving to the 
rock, a very great expense was incurred, 
amounting at least to $4500, in establishing 
tbe first well; that this proved successful in 
obtaining large quantities of oil."] 2 

In November, 1855— that is to say, two 
years or more before the discovery and la- 
bors of Drake, as thus recorded, the defend- 
ants, being then owners in fee of 160 acres 
of land on Oil creek, including a certain 
island particularly well situated for gather- 
ing oil in the old way— while the complain- 
ants owned 105 acres on the same creek, 
adjoining this tract of 160 acres, but lower 
down on the creek than the defendants', 
made to the complainants a deed, somewhat 
peculiar in its expression. It ran thus: "The 
said parties of the first part," (the now de- 
fendants) "do hereby lease and by this in- 
denture have leased to the said parties of 
the second part," (the now complainants) 
"their heirs and assigns, for the full term of 
ninety-nine years, all the oil or paint on or 
being on any of the lands," &c. (of the de- 
fendants), "with the privilege of"— the deed 
went on rather oddly to say— "of going on 
to and of taking away all or so much of the 
oil or paint at any time and at all times, as 
is consistent with the pleasure or interest 
of the said parties of the second part, on the 
following described lands only, viz.:" (Here 
followed a description of certain lands of the 
defendants.) "Reserving to the said parties 
of the first part" (that is to say, to the now 
defendants, who had large mill works near 
this land), "their heirs and assigns, the right 
and privilege at all times to pass over and 
repass with teams, wagons, sleighs, carts, 
sleds, or any other vehicle, to and from their 
mills, over said ground or lands, together 
with all ground or land necessary for yard 
and mill privileges and mechanical purposes: 
And the said parties of the second part 
their heirs and assigns," the deed proceed- 
ed, "are not in any case to approach with 
their work or excavations so as to endanger 
or obstruct in any manner their mills, races, 
dams and ponds, or to impair or obstruct 
their lumbering and mechanical business as 
they do now or may hereafter exist" 

It was made plain enough in behalf of the 
complainants, that between* the date of the 
deed just mentioned and the time of Mr. 
Drake's discovery, the defendants never at- 
tempted to claim any oil on or about this 
tract of 103 acres— the tract on the upper 
part of the creek— but <that in May, 1860, 
finding that Mr. Drake had discovered a new 
mode of getting at the oil, and of making a 
great subject of commerce out of it, they too, 
by numerous workmen and under-tenants 
had been sinking wells and carrying away 

2 [From 18 Leg. Int 324.] 



the oil also; although, as yet all the oil 
that they had got had not paid off the cost of 
sinking the wells. The complainants— citi* 
zens of Connecticut who were largely en* 
gaged in boring for oil— finding that the de^ 
fendants were interfering with the monopoly 
of the substance which they had got through 
Mr. Drake's discovery, now filed a bill, pray- 
ing an account for the oil that the defend- 
ants had already got from the 160 acres, 
and an injunction against taking any more, in 
any way, and especially by the process of 
boring wells. The bill alleged that the com- 
plainants had expended large sums of money 
in the development of the oil on the 100 
acres, and of the means and methods of ob- 
taining it from the land, by reason of which 
the premises aforesaid, and the right and 
title thereto, and interests therein of the 
complainants, had been greatly increased in 
value; so that they were now believed to 
be worth $100,000 more than before such 
expenditure and development; that the 
rights and claims of the complainants were 
acknowledged until the expenditure was 
made, and the development had resulted in 
increasing the value. It complained in sub- 
stance, further, that respondents occupied 
the 160. acres to the exclusion of complain- 
ants, and had excavated and bored numer- 
ous wells thereon, and taken the oil there- 
from, "thereby" preventing complainants 
from taking and using it and preventing tne 
same from oozing and flowing down the 
creek from the tract of 160 acres to that of 
the 105 acres below it and belonging to com- 
plainants. The testimony showed that the 
respondents had bored wells, and had a 
large number of hands employed in boring 
others. But there was no evidence that they 
have meddled with or sensibly affected the 
flow of the oil down the creek, or the collec- 
tion of it by complainants, either on their 
own land or on the island. Nor was there 
any proof that the oil raised from the up- 
per works, flowed in any way, either above 
or below the surface, to the lands below, of 
the complainants, or to the island where they 
were permitted to enter and make pits: 
whatever might be the inference which a 
geologist on looking at the soil, would draw 
if the wells were very numerous, and near to 
the stream. 

Mr. Church, for complainants, rested 
strongly on the general expressions of the 
deed, and on the old and technical rules as 
given in Coke, Shepherd's Touchstone and 
other books, about interpreting them; citing 
authorities very fully. This he said was a 
deed of indenture, leasing for ninety-nine 
years "all the oil and paint lying on or be- 
ing on any of the lands," &c. It was there- 
fore an original conveyance, absolute in char- 
acter during the time limited therein. The 
grant of the oil is complete and explicit It 
conveys a corporeal right; and, oy the terms 
of the deed, is assignable. The language of 
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the deed in Caldwell y. Fulton, 7 Casey [31 
Pa. St.] 475, is, "the right and privilege of 
digging and taking away stone eoal, to any 
extent, the grantee may think proper to do, 
or cause to be done, under any of the land 
now owned and occupied by the said grantor, 
provided, nevertheless, the entrance thereto, 
and the discharge therefrom, be on the 
foregoing described premises;" that is, on 
a certain 1C acres granted in fee by the same 
deed. The supreme court of Pennsylvania 
held that this was a grant of the coal cor- 
poreal, and not of a mere privilege incor- 
poreal, and was exclusive of the grantor. 
The grant here is of "all the oil on any of 
the lands of the grantors, in," &c. The in- 
strument is that of the grantors, and is to 
be taken most strongly against them. The 
restriction, if a restriction is meant in the 
words— "With the privilege of going on and 
taking away all or so much of the oil or 
paint, &c, on the following described lands 
only"— is repugnant to the preceding grant, 
and void. The first expression is plain in 
its meaning; the later words are ambiguous. 
Under those circumstances the latter, even 
if they were apparently restrictive, would 
be inoperative; for certainty previously ex- 
pressed, is never to be restrained by subse- 
quent ambiguity. But, by a slight strain- 
ing, we can reconcile - these different parts, 
and are bound to do so, if we can in any 
way. "An exception in a deed," says Shep- 
herd's Touchstone, 75, "must be of some- 
thing separable from that which is before 
expressed." And hence the words subse- 
quent to the lease or grant, of "all the oil on 
any of the lands," should be made to apply 
—as they can be made to apply— to gather- 
ing it on that part whereon the right to the 
use for lumbering business is reserved to 
the grantors. In fact, this later clause be- 
ing new, means something new; something 
by way of addition to that already granted. 
"With," in this connection, means "in com- 
pany with"— "as an appendage." The later 
words are in fact disjointed from the earlier 
and complete grant: and they refer to the 
later part of the subject spoken of; that is 
to say, to the rights reserved about lumber- 
ing. This mode of construction will har- 
monize the apparently conflicting parts of 
the instrument. The fact that the plan of 
raising oil by wells had not been discovered 
in November, 1855, when the deed was 
made, is unimportant The deed is to be 
interpreted by its plain words; according 
to what it says; and who shall declare that 
it was not in view of the very purpose of 
trying the experiment, which Drake did try, 
that the grant was obtained? The discov- 
ery was made soon after the deed. The con- 
jecture made by Mr. Drake, as to the source 
of this oil, was one natural to be made; 
and certain to be made hy some one, as the 
region along this stream became, as it was 
rapidly becoming, populous, rich and en- 
lightened. It does violence to the words to 



restrict them to the old way of getting oil 
by blankets. How was a right to get oil 
from the creek, in a blanket, a grant of "all 
the oil and paint lying or being on any of the 
lands," &c? Whatever the deed does or 
does not mean, it is impossible to say that 
it means nothing more than that the com- 
plainants might practice the old fashioned 
and half savage operation of the blanket 
It is a dangerous rule— one, certainly, hav- 
ing no place among Blackstone's— by which 
to construe deeds, to speculate upon the sup- 
posed state of the scientific knowledge of a 
purchasing party. It would be a pre-emi- 
nently daugerous one in regard to the pur- 
chase of mining rights, where science is con- 
stantly advancing from conjectures to cer- 
tainties, and enterprise is continually based 
upon speculation— upon "inklings"— which 
the purchaser carefully conceals. The pres- 
ent plaintiffs are citizens of Connecticut, 
and probably made the purchase under sci- 
entific counsel, and with a strong suspicion 
of what has turned out to be a fact As- 
suming that this part of his case had been 
made out, Mr. Church argued without difli- 
culty in favor of an injunction. 

McCalmont & Kerr, for respondents, con- 
tended that the deed was too obscure for a 
court to interpret it in this form of proceed- 
ing, and in a way which would be so in- 
jurious to the defendants; as the grant of 
an injunction would plainly be. 

GRIER, Circuit Justice. The instrument on 
which this controversy arises is anomalous in 
character. It is the work of a conveyancer 
ignorant of legal forms, and wholly unlearn- 
ed in the law. It does not profess to sell or 
convey absolutely all the mines of paint or 
petroleum lying in or under the 160 acres. 
If it had done so, the title to the minerals 
would necessarily include a right to enter on 
the land of the grantor to take them away. 
A lease for years is a contract for the use of 
lands or tenements; and although it may be 
for a full consideration paid down, and re- 
serve no rent to be paid in future, yet it con- 
templates a temporary use of the thing 
leased, whether it be a farm or a mine, and 
a return of the possession thereof to the own- 
er or reversioner. Suppose it was a lease for 
one year to "take at all times so much of the 
oil as is consistent with his pleasure or inter- 
est," would this confer an absolute title to 
all the oil, whether taken within the year or 
not? The great and governing rule in the 
construction of all contracts or deeds is to 
ascertain the intention of the parties, and 
this must be by a* careful examination of 
the whole instrument. This is more espe- 
cially necessary in a country where every 
man is his own scrivener, and freely uses 
legal terms without a knowledge of their 
true or precise legal import It is no doubt a 
just rule of construction, that restrictive 
words, repugnant to an absolute grant or 
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sale of a thing, may be construed to be In- 
operative, because they contradict the clear- 
ly expressed terms of the deed, as to the 
nature and extent of the estate granted, and 
render it ineffectual for the purpose clearly 
intended by the parties. But we must first 
examine the whole instrument, all its parts, 
and each provision or covenant contained in 
it, to ascertain the intention of the parties, 
before this rule can apply. We should as- 
certain the nature of the thing which is the 
subject of the grant, and the state of knowl- 
edge of the parties. The rules of construc- 
tion adopted with regard to leases or con- 
veyances of coal mines or other solid mineral 
substances, may have little application to 
this newly discovered mineral liquid. There 
would be no necessary contradiction in the 
terms of a lease of coal mines, that the les- 
see might take all the coal, or so much as he 
pleased, under a tract of 100 acres, while it 
prohibited his entry on all but 10 acres for 
the purpose of sinking the shafts for his 
mines. It may be true that wells sunk on 
the 105 acres or on the island, might or might 
not drain the oil from the whole 160 acres. 
As to this fact, the parties have furnished no 
•evidence whatever, and it is probably a fact 
not yet ascertained or known. We must have 
reference, in interpreting this obscure paper, 
to the state of knowledge of the parties, and 
of the whole country, with regard to the sub- 
ject matter of this contract, and the mode in 
which this mineral oil was obtained. When 
the instrument was executed, the only meth- 
od known by which the oil could be ob- 
tained, was by digging trenches, and raising 
the oil by blankets from the water. The 
natural flow of the creek would carry the oil 
on its surface from the lands of the respond- 
ents to those of the complainants, which 
were lower down; unless the oil was arrest- 
ed above. That part of the 160 acres called 
the island was conveniently situated for 
making the trenches to gather the oil as it 
came down. Recalling, as the reporter's 
statement gives it to us, and as the affidavits 
disclosed it, the knowledge of the parties and 
the people on the subject of this contract, 
and the fact that till the time of Brake's dis- 
covery the oil had found its way to the sur- 
face through chance fissures in the strata un- 
der the stream, and that it was not till 185S 
that boring to* find the source of the oil was 
practised— much of the difficulty in the con- 
struction of this instrument, by reason of ap- 
parent contradiction in its covenants, van- 
ishes. 

It is not necessary, however, nor perhaps 
proper to express any conclusive opinion as 
to the construction and effect of this instru- 
ment before the final hearing. It is suffi- 
cient, for the purpose of the present motion, 
to say: 

1. That it is, at least, doubtful whether the 
complainant's deed conveys in absolute es- 
tate all the oil under the respondent's lands, 
or only a license for a term of years to col- 



lect what flowed on the surface of Oil creek; 
or whether parties could be said to contract 
about a subject matter of which both were 
wholly ignorant Caldwell v. Fulton, 7 Ca- 
sey [31 Pa. St] 479, cited by Mr. Church, ha3 
ho similarity to the present. It is no doubt 
true, that minerals beneath the surface may 
be conveyed as corporeal hereditaments, and 
thus severed in title from the surface soil; 
and there is no doubt that livery of seizin is 
unnecessary either here or in England since 
the statute of uses and the introduction of 
deeds of bargain and sale. But it might nev- 
ertheless be a sufficient reason for construing 
an instrument to take effect as a grant of an 
incorporeal hereditament, which requires no 
livery of seizin, that it contains no apt tech- 
nical words to grant, bargainor sell abso- 
lutely a corporeal hereditament, or an un- - 
severed portion of the grantor's land. 

Since that decision, a court, administering 
the law of Pennsylvania, might be justified 
in construing a grant of "the full right, title 
and privilege of digging and taking away 
stone coal to any extent" from the land of 
the grantor, as an absolute bargain and sale 
of the coal to the.grantee. But we must con- 
strue the deed before us ex visceribus suis; 
having reference to the peculiar nature of the 
subject matter and the knowledge of the par- 
ties with regard to it With these facts in 
view it is at least doubtful whether the par- 
ties intended by this anomalous instrument 
to grant anything more than a license for a 
term of years to take all of the oil floating 
down the creek, and to use the island for 
that purpose, in consideration of the gran- 
tee's license to them to have a mill race over 
their land. A final decision of this question 
must be reserved till a final hearing of the 
case. 

2. There is no evidence to support the 
charge of the bill, that wells bored by the re- 
spondents prevent the oil from flowing down 
the creek, or that they, have interfered in 
any way to arrest such flow or hinder the en- 
joyment of any of the complainants' right on 
the island. We do not know, and are not in- 
formed by the pleadings or evidence, that 
the oil taken from the rocks above would 
ever have flowed (above or below the surface) 
down to the island, or to the one hundred 
and five acres below. 

3. The oil taken by defendants thus far has 
not compensated the expense and trouble of 
boring the wells. An injunction now would 
compel the respondents to cease their business 
and discharge a large number of hands. It 
would inflict a certain injury on the respond- 
ents, while the benefit to the complainants, 
like their title, is uncertain. If they recover 
on final hearing, the new wells will be a 
benefit to them, and not an .irreparable in- 
jury. Injunction refused. 
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Case No. 5,097. 

FRENCH v. EDWARDS et al. 

[4 Sawy. 125.] i 

Circuit Court, D. California. Not. 27, 1876. 

Conveyance Pendente Lite— Judgment— Estop- 
pel— Supplemental Answers— Califor- 
nia Code Civil Procedure. 

1. Where in an action to recover land, the 
plaintiff conveys to a stranger the premises in 
controversy, pendente lite, under the Code of 
Procedure of the state of California, the action 
may be prosecuted to judgment in the name of 
the original party; and such conveyance can- 
not be set up by way of supplemental answer 
to defeat a recovery of the possession. 

[Cited in Elliot v. Teal, Case No. 4,389.] 

2. P. sued E. to recover land, and there was 
a trial and judgment for defendant. After- 
ward F. conveyed the same land to V., who 
sued E. to recover the same. E. set up as a 
defense by way of estoppel the prior judgment 
against F. and the subsequent conveyance to 
V., and the court found the matter of estoppel, 
and gave judgment for defendant on that 
ground. Afterward the said first judgment in 
F. v. E. was reversed on writ of error, and the 
case remanded for a new trial. V. in the 
meantime conveyed to R. When the case of 
F. v. E. was again called for trial, E. moved 
for leave to file a supplemental answer, setting 
up the conveyance to V. and his subsequent 
conveyance to R.; that the action was then 
prosecuted for the sole benefit of R., and by 
way of estoppel against any recovery for the 
benefit of R., the said judgment in V. v. E. 
Held, That the vacation of the judgment in F. 
v. E. after the judgment in V. v. E., which was 
based upon the first judgment, removed the 
matter of estoppel, and that the judgment in 
V. v. E., constituted no defense to the action. 

3. Supplemental answers are in the nature of 
pleas puis darrein continuance under the for- 
mer practice, and like such pleas, should be in- 
terposed at the first opportunity after coming 
to the knowledge of the parties. 

4. Where pending an action matter has aris- 
en constituting a good technical, though an in- 
equitable defence, which, the defendant having 
notice, has for several years neglected to plead, 
one trial having intervened, the court after 
such delay, in the exercise of its discretion, 
will, on the ground of laches, refuse leave to 
file a supplemental answer setting up such mat- 
ter as a defense. 

5. Code Civ. Proc. Cal. § 367, construed. 

Action to recover land. The complaint in 
the action was filed November 8, 1866. A 
trial by jury having been had, and a verdict 
found for defendants [Thomas Edwards and 
others], judgment on said verdict was entered 
April 26, 1867. Afterward on September 26, 
1867, the plaintiff, [Ira G.] French, conveyed 
the premises in controversy to one Robert H. 
Vance, who soon after, on November 4, 1867, 
commenced in his own name, an action in the 
state court of the Sixth judicial district, 
against the defendants in this action and 
other parties, to recover possession of the 
premises. The defendants herein, in their 
answer to Vance's complaint set up as a de- 
fense the said former adjudication in their 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



favor in this action of April 26, 1867; the 
said subsequent conveyance to Vance; that 
said conveyance was Vance's only title, and 
that said matters ought not to be again liti- 
gated. The case was tried, and the issue on 
this defense was found by the court for the 
defendants. As a conclusion of law, the- 
court found that the "plaintiff is estopped 
from maintaining this action by the verdict 
and judgment entered in said circuit court 
in said action of French v. Edwards [unre- 
ported], and that said verdict and judgment 
are a bar to said action herein." Judgment 
for defendants was accordingly entered up- 
on said finding April 18, 1868. Vance, how- 
ever, established his title, and recovered as 
to tliose defendants who were not parties to 
this action, or did not plead the matter 
of estoppel. Afterward on April 12, 1S70, 
French, by writ of error, removed said judg- 
ment of April 26, 1867, to the supreme court 
for review, and thereupon said court, at the 
October term, 1871, reversed" said judgment 
and remanded the cause for a new trial (13 
Wall. [80 U. S.] 516), the judgment reversed 
being the same set up and established as a 
bar to said action in said case of Vance v. 
Edwards [unreported]. Upon the return of 
the case to this court, the defendants, on 
August 20, 1872, by leave of the court, filed 
a supplemental answer, setting up a convey- 
ance of the title to them, by deed executed 
since the last trial, upon a sheriff's sale, in 
pursuance of a judgment rendered for taxes 
levied on said premises. At the September 
term of this court, 1872, the case was again 
tried, and some of the issues found upon 
which judgment was again rendered for de- 
fendants, on October 30, 1S72. This judg- 
ment was also reversed on writ of error at 
the October term, 1S74, and the case again 
remanded with directions to proceed in con- 
formity with the opinion of the court (21 
Wall. [88 U. S.] 150), which was afterward 
construed as requiring the court to proceed 
and try the other issues, and in other re- 
spects to proceed in such manner as accord- 
ing to its judgment justice may require. [Ex 
parte French, 91 U. S. 425, 426.] The case 
having been returned to this court, and sub- 
sequently set for trial, when the case was 
called on February S, " 1876, the defendants, 
in pursuance of notice previously given to 
plaintiff's counsel, on January 26, 1S76, 
moved the court for leave to file supplemental 
answers: (1) That since the commencement 
of this action, to wit: on September 27, 1S67, 
plaintiff conveyed the premises in contro- 
versy to R. H. Vance, hereinbefore men- 
tioned, and that his estate has consequently 
terminated, and he has now no right to a 
judgment for the possession; (2) that since 
the commencement of this action the plain- 
tiff conveyed the premises in controversy to 
said Vance, as aforesaid; that Vance after- 
ward brought his action against these defend- 
ants, the action hereinbefore set out, and 
the matters between said Vance and defend- 
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ants were adjudicated in said action between 
said Vance and these defendants; that Vance 
afterward conveyed to one Reynolds, with 
knowledge of said prior adjudication, who 
is now the party in interest for whose bene- 
fit this action is being prosecuted, and that 
he is estopped by said judgment in Vance 
v. Edwards [supra], from further litigating 
the matter. The plaintiff opposed the motion 
for leave to file said supplemental answers 
on the grounds: (1) That the matters sought 
to be set up came to the knowledge of de- 
fendants so long ago, at least, as April 18, 
1868, when said judgment in their favor, 
now sought to be set up, was rendered in 
the said case of Vance v. Edwards, and dur- 
ing all the intervening time of some eight 
years they have neglected to set up these 
defenses, although there has since been one 
trial and appeal to the supreme court; (2) 
that the matters alleged in said several pro- 
posed supplemental answers do not in either 
case, constitute a defense to said action, and 
are, therefore, irrelevant and immaterial. 

Jolin H. McKune and J. W. Armstrong, for 
the motion. 
Houghton & Reynolds, contra. 

SAWYER, Circuit Judge. As to the matter 
set up in the first supplemental answer— the 
conveyance to Vance since the commencement 
of this action— it is settled by the decisions 
of the supreme court of California that this 
is no defense to the action under the statutes 
of California. Section 34 of the act concern- 
ing conveyances authorizes the owner of land 
in tlie adverse possession of another to con- 
vey it "with the same effect as if he was in 
the actual possession thereof." And section 
16 of the practice act, in force at the time 
of the conveyance to Vance, provided that 
"an action shall not abate by the death or 
other disability of a party, or by the transfer 
of any interest therein, if the cause of action 
survive or continue. In case of death or 
other disability of a party, the court, on 
motion, may allow the action to be continued 
by or against his representative or successor 
in interest In case of any other transfer of 
interest the action may be continued in the 
name of the original party, or the court may 
allow the person to whom the transfer is 
made to be substituted in the action." Un- 
der these provisions of the statute, the su- 
preme court of California has settled the con- 
struction that in an action to recover the pos- 
session of land, the action may proceed in the 
name of the original party, after a convey- 
ance to a stranger pendente lite, and that 
such conveyance is no defense against a re- 
covery of possession. Moss v. Shear, 30 Cal. 
474, 475. The change in the common law, 
by which a party out of possession is author- 
ized to convey his lands, rendered this change 
in the practice necessary, otherwise it would 
often happen, as was the case in Moss v. 
Shear, and, as is the case in this action, the 



statute of limitations would bar an action by 
the grantee before he could have an oppor- 
tunity to bring his action, or even before 
the conveyance to him. If the pending ac- 
tion could not be continued in the name of 
the original party, or the grantee be substi- 
tuted, the title might be cut off by the stat- 
ute even while the litigation is going on. 
"Without such a provision in the Code of 
Procedure, the owner of lands in the pos- 
session of another, would lose much of the? 
advantage of the provision of the statute al- 
lowing him to convey while out of possession. 

This is a very important consideration in 
this state, where the statutory period is ex- 
tremely short According to my judicial ex- 
perience and observation, the only cases in 
which attempts ' have been made to set up 
a conveyance to strangers to the suit pendente 
lite, to defeat a recovery, have been cases 
where the defendants have been in a position 
to avail themselves of the statute of limita- 
tions, in case they could defeat the pending 
action in the name of the grantor, and compel 
the grantee to bring a new action. Be this 
as it may, the questions now under considera- 
tion depend upon the provisions of the state 
statute referred to, and that construction is. 
settled by the highest court of the state, 
and is controlling in this court Tioga R. 
Co. v. Blossburg & C. R. Co., 20 Wall. [87 U. 
S.] 137. 

The change of the language in section 4 of" 
the old practice act, when carried into the 
new Code, does not in my judgment affect the 
question. The case is governed by the other 
provisions cited. But if it did, the change 
cannot be construed to apply to cases al- 
ready pending, wherein a party would be lia- 
ble to lose his right of action altogether un- 
der the statute of limitations if his right to 
recover in the pending action be cut off, and 
he be compelled to bring a new suit Besides, 
section 4 doubtless refers to the commence- 
ment of a suit, not to its continuance after it 
has been properly commenced. 

As to the said judgment in the case of 
Vance v. Lincoln [38 Cal. 5S6], sought to be 
set up as an estoppel in the second proposed 
supplemental answer. It will not be necessa- 
ry, under the view I take, to consider how far 
that judgment could under any circumstan- 
ces affect this action. It is enough to say 
that the first judgment in this present action, 
which was adjudged in that case to estop 
Vance from relitigating the title, has since 
the entry of that judgment been itself va- 
cated on appeal, and if it ever could be an 
obstacle, it no longer stands in the way of 
an inquiry into the merits of his title. The 
judgment in Vance v. Lincoln [supra], cannot 
stand in the way, for it is only evidence that 
at the time of its entry there was a judgment 
in existence which estopped the parties from 
further litigation. It does not touch or af- 
fect subsequent changes in the condition of 
things. Since that time there has been a 
change, and the judgment upon which the 
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judgment in Vance v. Lincoln proceeded has 
been vacated. The reversal of that judg- 
ment is not merely a destruction of the evi- 
dence upon which the case of Vance v. Lin- 
coln was tried, but a change in the state of 
the facts themselves. The record in Vance v. 
Lincoln shows that the judgment proceeded 
alone on the estoppel of the prior judgment 
in this case, which has since been set aside, 
and we are now proceeding to try the case 
again in pursuance of the mandate of the 
supreme court 

The record in the case of Vance v. Lincoln 
is conclusive evidence that, at the time of its 
entry, Vance was estopped from further liti- 
gating the title to the land in controversy, 
while the record in this case now in progress 
is also conclusive evidence that, since the 
judgment in that action, the estoppel therein 
adjudged has been annulled and removed, 
and that there is nothing to preclude an ex- 
amination into the title of Vance and his 
grantees, and especially nothing to preclude 
such examination in this particular action. 

But these matters now sought to be set up 
in supplemental answers necessarily came to 
the knowledge of the defendants some eight 
years before they offered to set them up, for 
the judgment in Vance v. Lincoln, in which 
they were determined in their favor, bears 
date April 18, 18GS. More than four years 
after that time, this case was tried again, 
and has since been to the supreme court and 
returned for another trial; yet no effort was 
made to set up these defenses till the present 
motion, notice of which was given in the lat- 
ter part of January, 1S7G. A supplemental 
answer is in the nature of a plea puis darrein 
continuance under the old practice, which it 
was necessary to plead at the first opportuni- 
ty, and before the next continuance, and 
could only be pleaded at a later date by leave 
granted by the court in its discretion, upon 
showing a satisfactory excuse for the negli- 
gence. The ends of justice, I think, require 
the same rule to be applied in the case of 
supplemental answers, and this veiy case 
affords a striking illustration of the proprie- 
ty, not to say the necessity, of such a rule. 
Both of the defenses sought to be set up, if 
they could, under any circumstances, be re- 
garded as valid defenses, are purely tech- 
nical and without substantial merit; and up- 
on the hypothesis that the plaintiff or his 
grantee really has the title, it would work a 
transfer of the property of the plaintiff or 
his grantee to the trespasser upon his rights, 
and therefore be grossly inequitable if they 
should prevail. Upon the first defense, if 
this action should be defeated, the right of 
action of Vance, the grantee of French, and 
Reynolds, his grantee, is barred by the stat- 
ute of limitations, and Vance, as shown by 
the said judgment in Vance v. Lincoln, never 
was in a position to maintain an action in his 
own name till his action was barred or might 
have been barred. If the second defense 
should prevail, then the plaintiff and his 



grantors will lose their land, no matter how 
good their title may be, without ever having 
had an opportunity to have their title in 
fact finally adjudicated. Thus, in either 
event, the defendants, by wrongfully taking 
possession of plaintiff's property and skillful 
and adroit management of pretended de- 
fenses, would, after putting the plaintiff to 
the trouble and expense of years of litigation, 
in process of time not only defeat his action, 
but actually, by this iniquitous process, ac- 
quire the title to his property. That defenses 
which are liable to work such results are en- 
titled to no favorable consideration at the 
hands of a court of justice, needs no argu- 
ment to demonstrate, and such are the pro- 
posed defenses in this case. That plaintiff 
has some ground, at least, to prosecute this 
action, may, for the purposes of this motion, 
be inferred from the fact that Vance actually 
established his title and recovered, in said 
case of Vance v. Lincoln, against those de- 
fendants who were not in a position to avail 
themselves, or did not avail themselves, of 
the estoppel of the first judgment entered in 
this case, and, so far as the record shows, 
was only defeated as to the defendants in this 
action by being precluded by the said judg- 
ment in this action from any investigation of 
their title. In the first trial, which took place 
before I had the honor to preside in this court, 
the plaintiff was defeated by a tax deed 
which the supreme court held to be void. On 
the second trial he was defeated by a purely 
technical defense, which this court reluctant- 
ly sustained. The supreme court reversed 
the judgment upon a point which, doubtless, 
fairly arose on the record, but which did not 
occur to counsel in this court, was not sug- 
gested at the trial, and, consequently, was 
never passed upon or considered by this 
court, while the only point decided by this 
court, and intended by the court and counsel 
who tried this case to be presented by the 
record to the supreme court, was not consid- 
ered at all by the appellate court The same 
point, however, was decided in another case 
by the supreme court at the same term in the 
same way as by this court in this case. Schu- 
lenberg v. Harriman, 21 Wall. [SS U. SJ G3. 
I do not regret, however, that the counsel on 
appeal and the supreme court found a point 
upon which the judgment could be reversed 
as to this technical defense, and the case re- 
manded for retrial upon its real merits. I 
think, however, after so many years* neglect 
on the part of the defendants to set up their 
proposed technical and inequitable defenses, 
in view of all the circumstances of this case, 
that, even conceding them to be good defens- 
es, if they had been set up in time, which I 
do not in fact admit, the court in the exercise 
of a sound discretion, is fully justified in 
denying leave to file these supplemental an- 
swers at this late date on the ground of 
laches. 

The motion for leave is therefore denied, 
both on the ground of laches and the ground 
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that the matters sought to be set up do not 
constitute defenses to the action. 

[NOTE. Subsequently, judgment was ren- 
dered for the plaintiff. Case No. 5,098.] 



Case 3STo. 5,098. 

FRENCH v. EDWARDS et al. 
[5 Sawy. 2G6; 7 Reporter, CS.] * 
Circuit Court, D. California. Oct 7, 1S78. 
Confession of Judgment— Sale under Satisfied 
Judgment Void— Judgment— Estoppel— Trust 
Estate— Execution Sale — Recovert of En- 
tire Land by Co-tenant — Amending Return 
— Tax Sale— Presumption— Trust. 

1. Under the statute of California of 1850 
(St. 18o0, p. 454, § 293), authorizing an entry 
of judgment upon confession without action, 
the statement required must he signed by the 
partv in person; and a judgment entered upon 
a statement signed by the defendant's attorney 
In the case, is void. 

2. Where the judgment under said act was 
, entered upon a statement signed by two of the 

defendants in person, and by the attorney of 
the third, held, that the consent of those sign- 
ing was only that judgment might be entered 
against all; and as there was no authority to 
enter judgment as to the third party,- the judg- 
ment was unauthorized and void as to all. 

3. Where an execution is issued upon a judg- 
ment and returned satisfied, and the judgment 
creditor afterwards assigns the judgment to 
one of the principal judgment debtors, a sale 
of the co-defendants' property upon a second 
execution, issued at the instance of the as- 
signee of the judgment, is void. 

4. French sued Edwards to recover land, and 
there was a trial, and judgment for defendant. 
Afterwards, French conveyed the land to 
Vance, who sued Edwards to recover the same 
land. Edwards set up as a defense, by way of 
estoppel, the prior judgment against French, 

•and subsequent conveyance to Vance, and the 
court found the matter of estoppel, and gave 
judgment for defendant solely on that ground. 
Afterwards, said first judgment in French v. 
Edwards, was reversed on writ of error, and the 
cause remanded for a new trial; whereupon 
French, having amended his complaint, Edwards, 
in his answer thereto, alleged a conveyance from 
Vance to Reynolds with notice of Vance's judg- 
ment; that Reynolds is now prosecuting this 
action for his own benefit, and in turn set up, 
by way of estoppel, the said conveyance to 
Vance, and judgment in Vance v. Edwards [un- 
reported]. Held, that the vacation of the judg- 
ment in French v. Edwards, after the judg- 
ment in Vance v. Edwards, which was based 
solely on the first judgment, removed the mat- 
ter of estoppel, and that the judgment in Vance 
v. Edwards constituted no defense to the ac- 
tion. 

5. A tract of land was conveyed to Vance, 
Sneath, and Mebin, "Trustees of the Sutter 
Land Company." an unincorporated association 
of more than thirty persons, Vance and Sneath 
being members. A judgment for a debt of the 
association having been recovered in an action 
to which all the members individually, includ- 
ing Vance and Sneath, were parties defendant, 
all of whom appeared, an execution was issued 
thereon, and the said land sold- Held, that 
Vance and Sneath had an undivided interest in 
both the legal and beneficial estate in the land, 
and that their interest at least passed by the 
sale. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Reporter, 68, 
contains only a partial report.] 
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6. The holder of an undivided interest in land 
under the laws of California may recover the 
entire land, as against all parties, except his co- 
tenants. 

7. Under a decree for taxes, the sheriff sold 
a large tract of lard, and made a return that 
he sold to the "highest bidder," where the law 
required a sale of the smallest quantity that 
any party would take and pay the taxes and 
costs. Six months were allowed by law for re- 
demption, *at the expiration of which time the 
sheriff executed a deed, which recited a sals 
to the highest bidder. ■ In an action by the 
grantee on the tax deed to recover the land, 
it having been held that the sale appeared upon 
the face of the return and deed to be void, the 
ex-sheriff, six years after the sale, toy direction 
of the court, amended his return showing a val- 
id sale, and afterwards executed a new deed 
corresponding with the amended return. Held, 

(1) That the original return was made in the 
regular course of the sheriff's duty, and was 
the proper and only record evidence of the 
mode of sale, and that it showed a void sale 
from which there was no necessity to redeem. 

(2) That the owner of the property was not 
bound to ascertain the mode of sale from any 
other source, and had a right to rely upon the 
truth of the record thus made. (3) That the 
ex-sheriff could not, years after the expiration 
of the time for redemption, amend his return 
so as to show the sale to be valid, which be- 
fore appeared upon the record to be void, and 
thereby and by his reliance upon a false record 
cut the owner off from his right of redemption. 

8. The presumption of a reconveyance > of 
lands conveyed in trust, after it becomes im- 
possible to execute the trust, arising under the 
conditions of this case as stated in French v. 
Edwards, 21 Wall [88 U. S.] 147, is a con- 
clusive presumption. 

[This was an action at law by Ira G. 
French against Thomas Edwards and others 
for the recovery of certain land.] 

John Reynolds, for plaintiff. 
J. H. McKune and J. W. Armstrong, for 
defendants. 

SAWYER, Circuit Judge. The plaintiff 
has title unless it has been cut off in some 
one of the several modes suggested by. de- 
fendants. None of the defendants claim 
title except Lincoln, who claims through a 
sale and sheriff's deed under a judgment for 
taxes. He has no other title. If this fails; 
then he, as well as the other defendants', 
claims that the title is outstanding in other 
parties. 

1. The Milliken title relied on by defend- 
ants is manifestly void. The judgment by 
confession entered in 1850, under which Mil- 
liken purchased at sheriff's sale, conceding 
the proceeding to be in due form in other 
particulars, was not entered upon a state- 
ment made by the defendants as required 
by the statute. St. 1S50, p. 454, § 293. The 
statute evidently contemplates a statement 
signed by the party in person against whom 
judgment is authorized to be entered with- 
out action. In this case one of the defend- 
ants did not sign the statement, but it was 
signed by a person purporting to sign as his 
attorney. Those who did sign consented to 
a judgmerft against all, not against them- 
selves alone. This point has been decided 
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by the supreme court of the state in a case 
arising under the same statute. Chapin v. 
Thompson, 20 Cal. 0S7. But if valid, an ex- 
ecution was issued and returned satisfied. 
That satisfied the judgment. Some six 
months afterwards the plaintiff assigned the 
satisfied judgment to one of the principal 
defendants, who thereupon had another ex- 
ecution issued, and sold thereunder the in- 
terest of his co-defendant in the premises in 
controversy to Milliken. Such a sale under 
a satisfied judgment could not affect the 
title. It does not appear that the holders of 
the Milliken title themselves even claim any 
interest in the land. 

2. As to the matter set up as res adjudi- 
cata. The defendants in this case had 
judgment in 1807. Afterwards the plaintiff, 
French, conveyed to Vance, who brought 
suit to recover the premises against the same 
defendants. They set up as one defense by 
way of estoppel the said judgment recov- 
ered in this case in 1807, and the court held 
the plaintiff to be estopped by said judg- 
ment. Afterwards French sued out a writ 
of error upon the said judgment in this case 
of 1867, and it was thereupon reversed at 
the December term 1871. 13 Wall. [SO U. 
S.] 500. The case having been remanded 
to this court for new trial numerous other 
proceedings were had, and the plaintiff, hav- 
ing in 1877 amended his complaint, the de- 
fendants in their answer thereto alleged 
that Vance, since the said judgment in 
Vance v. Edwards [supra], had conveyed to 
Reynolds, who took with notice of said 
judgment; that the action is now being 
prosecuted for the benefit of said Reynolds, 
and then set up in turn as one defense the 
said judgment in Vance against these de- 
fendants by way of estoppel against further 
litigation herein, which judgment rested sole- 
ly on the former judgment in this case 
which had in the meantime been reversed 
as stated; and this is the matter ad- 
judged now relied on. The question on , 
this point is precisely the same as when 
presented to this court on motion for leave 
to file a supplemental answer setting up the 
Vance judgment I am entirely satisfied 
with the view I took on that motion, and 
content myself with referring to the decision 
then rendered. French v. Edwards, [Case 
No. 5,097.] 

As to the Martin and Lynch trust. I re- 
gard the decision in this case, reported in 
21 Wall. [88 U. S.] 150, where the facts are 
fully stated, as indicating the opinion of the 
supreme court to be that the presumption 
arising upon the facts stated is an indisput- 
able or conclusive presumption. It must 
have been evident to the court that there 
had in fact been no reconveyance, and the 
court would scarcely have sent the case 
back on that point under these circum- 
stances, if it had not deemed the presump- 
tion conclusive. The presumption in this 
class of eases is either conclusive or useless; 



and if useless, it might as well not be in- 
dulged. The ends of justice in such cases, 
doubtless require the presumption; but if 
so, they require it to be indisputable. I 
shall therefore act upon that view. I have, 
however, at the request of the defendant, 
and upon testimony admitted against the 
objection and exception of the plaintiff, 
found the fact upon the evidence that no 
reconveyance was actually executed. It is 
a fact in the case, and the defendants are 
entitled to have it found in this special ver- 
dict, so that they may have the benefit of it, 
if I have misapprehended the views of the 
supreme court as to the character of the 
presumption arising in the case. 

4. As to the alleged Sutter Land Company 
trust The Sutter Land Company was an 
unincorporated company, consisting of more 
than thirty members. A conveyance of the 
larger portion of the premises in controversy 
had been made to Vance, Sneath and Mel- 
vin, as trustees for the Sutter Land Com- 
pany. In 1858, one Pettitt brought an ac- 
tion against the members of the Sutter Land 
Company for a debt due from the associa- 
tion, making all the members individually 
parties, and all answered. Vance and Sneath 
were two of the trustees, and were also par- 
ties defendant to the suit as members of the 
company. A judgment was obtained and a 
large portion of the property standing in the 
names of Vance, Sneath and Melvin, sold 
under an execution issued upon the judg- 
ment. All the title acquired under these 
proceedings became vested in the plaintiff 
before the commencement of this suit. Two 
of the three parties vested with the legal 
title, Vance and Sneath, and all the bene- 
ficiaries were parties to the suit. There be- 
ing no corporation, Vance and Sneath had 
undivided interests in both the legal and 
equitable title to the land which was sold, 
as well as in the part unsold, and, at least, 
their interest in the part sold, passed by 
the judgment and sale, and this is sufficient 
in this state to enable the successor to their 
interest to recover against all the world ex- 
cept their co-tenants. I think, also, under 
such a state of facts the entire legal title 
which was vested in Vance and Sneath, and 
the entire beneficial interest in the who^e, 
passed. Vance's interest, also, in the part 
not sold under the execution, passed to 
plaintiff by subsequent conveyance. 

The evidence shows that the enterprise of 
the Sutter Land Company was long since 
abandoned, and, although Sneath and Mel- 
vin and the secretary of the company were 
examined as witnesses by defendants, it does 
not appear, nor am 1 aware, that any of the 
association -now claim title for themselves, 
or that they ever have since the sale under 
said judgment, claimed any interest in said 
premises; and none of the defendants con- 
nect themselves with that title. 

5. As to the tax title. After the reversal 
of the judgment by the decision reported in 
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13 Wall. [SO U. S.] 506, on the ground that 
the tax deed originally executed is void upon 
its face, the defendant, Lincoln, on June 11, 
1872— more than six years after the sale and 
return— procured an ex parte order of the 
state district court directing the ex-sheriff 
to amend his return to the order of sale in 
the tax sale, so as to show that the sheriff 
sold the least quantity of land that any party 
would take and pay the taxes and costs, in- 
stead of showing a sale to the highest bid- 
der, as the return was originally made; and 
the ex-sheriff thereupon amended his return 
in* accordance with said order. 

On the same day he executed and delivered 
to Lincoln another deed in which he recited 
the facts as stated in the amended return. 

The defendants thereupon filed supplemen- 
tal answers setting up the title thus acquired 
by defendant, Lincoln, through the corrected 
return and new deed, since the former trial. 
^Plaintiff claims on the one hand, that when 
the sheriff made his return, executed and 
delivered his deed in accordance therewith, 
and went out of office, his power was ex- 
hausted; and that even if he could amend 
his return by stating omitted acts, and make 
a new deed supplying corresponding defects, 
he could not amend by falsifying facts be- 
fore returned, and make a new deed reciting 
facts inconsistent with his recitals in his 
first deed. On the other hand it is insisted 
that the return can be amended so as to cor- 
rect errors in any particulars, and new deeds 
be made correct in fact in their recitals at' 
any distance of time; and many authorities 
are cited to sustain this view. 

The current of authorities undoubtedly sus- 
tains the general proposition maintained by 
defendants where no new rights will be gain- 
ed or lost by the amendment But there are 
facts in this case that do not appear to have 
been considered in any of the cases brought 
to my attention by defendants* counsel. Un- 
der the statute of California affecting the 
question, the owner of real estate sold under 
a judgment for taxes, had a right of redemp- 
tion; but the time within which he was 
called upon to exercise it was extremely 
short— it being only " six months. In this 
case, as in most others of the kind, the own- 
er did not appear in the tax suit in any part 
of the case; and the whole proceedings from 
beginning to the end, including the sale and 
making of the first return and the deed and 
the amendment of the return and execution of 
the new^ deed, were without the presence of 
the owner. The return by the officer of his 
proceedings at the tax sale was made in the 
proper and ordinary course of his duty. 

The act of 1S51, concerning sheriffs, in 
force when the tax sale in question was 
made, provides that: "A sheriff to whom 
any process, writ, order or paper shall be de- 
livered, shall execute it with diligence," etc., 
"and shall return it without delay to the 
pi*oper court or officer with his certificate 
indorsed thereon of the manner of its serv- 



ice or execution." St 1831, p. 191, § 6. The 
act of 1864, relating to sales under judgments 
for taxes, provides, that a copy of the de- 
cree, "duly certified by the clerk, shall au- 
thorize the sheriff to sell the property there- 
in described, and such copy, when executed 
and returned by the sheriff, shall be filed 
with the other papers as a part of the judg- 
ment roll." St. 1863-64, p. 400, § 1. See, 
also, practice act then in force, section 212. 

Thus, it was a part of the official duty of 
the sheriff to make a certificate, and indorse 
it on the process, of the manner of its exe- 
cution; and the process in this case by ex- 
press provision of the statute was a certified 
copy of the decree, which when returned 
with the certificate of the mode of execution 
was under the express provision of the stat- 
ute to be "filed with the other papers as a 
part of the judgment roll." It was intended 
by the statute to become a part of the au- 
thentic public record of the proceedings for 
the information and security of all interest- 
ed in them. This record was necessary not 
only for the purpose of informing the own- 
er of the fact of sale, but of its terms, in 
order that he might know whether it was 
necessary to redeem under the law to pre- 
serve his property; and if so, what? amount 
it would be necessary to pay to effect a re- 
demption. This record, with the certificate 
of sale, are the authentic, official, and only 
means provided by law to furnish this infor- 
mation, and the facts stated in this record 
the owner of the land was entitled to rely 
upon as true.. It may be, if the sheriff had 
omitted to make any return other than to 
make the certificate of sale, and in due time 
the deed, that the want of a return would 
not have been fatal, the certificate and deed 
being correct and in due form. If this is so 
—but it is not necessary to decide the point 
now— having made a return, he was bound 
to speak the truth. The return being made 
became a part of the record of the case of 
which parties interested were bound to take 
notice, and upon which they were entitled 
to rely. If all the proceedings were regular, 
the owner was, perhaps, bound to know that 
a sale would be made, but he was not re- 
quired to be present in person, and was not 
bound to know the terms upon which the 
sheriff actually sold otherwise than from the 
record made of it by the officer in his return 
as required by law, and for the purpose of 
giving this information. 

In this case the sheriff made a return, 
which, as we have seen, formed a part of the 
public judgment record; and that record, 
the proper and only place to go for informa- 
tion, informed the world and the owner of 
the property sold, that the sheriff had sold a 
tract of land one mile long by half a mile 
wide which was in fact laid out into a city, 
and in part occupied as such, to the highest 
bidder for the sum of one hundred and sev- 
enty-five and forty-two one hundredths dol- 
lars. The owner consulting that record, and 
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this is the only notice he is presumed to have 
had, was informed that the sale was an ab- 
solute nullity on its face; and that there was 
nothing from which he was called upon, to 
redeem. If he examined this record, and so 
concluded, he judged rightly, for the su- 
preme court so held in this very case on a 
former writ of error. If years afterwards, 
and after the expiration of six months from 
the sale, the ex-sheriff can amend his return, 
and his deed made in pursuance thereof, 
showing a valid instead of a void sale, the 
owner relying" on the false record by this act 
loses the right of redemption. The purchas- 
er, it is true, loses the benefit of his pur- 
chase; but he is necessarily present at the 
sale at which he himself buys, and knows 
the actual terms of sale. He also has notice 
by the record of the false return, and he can 
call upon the sheriff to correct it in time. If 
it be not corrected, and the record is "permit- 
ted to speak a falsehood till the six months 
expires, it operates as a fraud— though 
doubtless, unintentionally— upon the owner 
by which he loses his property; and the pur- 
chaser by having notice by the record of its 
falsity without requiring its seasonable cor- 
rection, is in some sense a party to the fraud. 
If, under such circumstances either must 
suffer, it should be the purchaser, rather 
than the owner, whose loss by the error is 
usually vastly the greater. If either must be 
remitted to the responsibility of the sheriff 
in an action for a false return, it should be 
the party who knows, or is bound to know, 
:;he record to be false, rather- than the one 
who does not. That a return can not be 
amended to the injury of any party was held 
in Newhall v. Provost, 6 Cal. 86. Freeman 
v. Paul, 3 Greenl. 203, 264, is in point For 
the very reason that it would cut off a re- 
demption, the court refused to permit the 
amendment of a return by showing, in ac- 
cordance with the facts, the execution of a 
process three days earlier than appeared by 
the return. .So, in Thatcher v. Miller, 13 
Mass. 273, the court refused to allow a re- 
turn to be amended where an injury would 
have resulted. See, also, 45 Mo. 116; 29 Vt. 
332. In Thatcher v. Miller the court ob- 
serves: "For an officer to undertake, six 
years after a defective return, to know with 
certainty the performance of a particular 
duty, when he is daily and hourly perform- 
ing similar duties upon different persons, is 
more than can be expected, however strong 
his memory. In the cases cited, where 
amendments have been permitted, there was 
something in the record by which the correc- 
tion could be made." And this language was 
quoted by the court with approbation in 
Means v. Osgood, 7 Me. 14S, cited by defend- 
ants* counsel. In the case now under con- 
sideration, McClatchy, the ex-sheriff, was 
examined. He could not remember this par- 
ticular sale, and only testified as to what 
was done at the sale from his recollection of 
what his custom was at tax sales. He did 



not even state that he was personally pres- 
ent at the sale, and the first return was made 
by a deputy, who would seem from the re- 
turn to have made the sale; and he was not 
examined. 

Even defendants' authorities recognize* 
the principle stated as in Gilman v. Stetson, 
16 Me. 124; Means v. Osgood, 7 Me. 147. 
The cases cited hy defendants, are general- 
ly cases, such as where a summons, for in- 
stance, has been regularly served, but the 
return is defective. In such case the party 
has had his notice by the actual service of 
the process upon him, not by the return. 
The return is to enable the court, and others 
interested, to see that jurisdiction has been 
acquired. The party is bound to act upon, 
the service made, and not upon the evidence 
furnished to the court He has had the le- 
gal notice, and no injury is done him hy 
correcting the record, so as to show the fact 
He has had his opportunity to appear and 
defend. But in this case the owner was not 
bound to attend the sale in person, or to 
know the mode or form of the sale, except 
as he got it from the record, which the law 
requires the officer to make of his acts at 
the sale. The acts at the sale are not mat- 
ters of record, except as they are made so 
by the return, and the owner gets his notice 
from that return, and not from a service on r 
or notice to, him personally At least, he is 
not bound to get it elsewhere; and there is 
no presumption that he gets it from any 
other source. If, relying on the official rec- 
ord, which is the only notice he is presumed 
to have, he is misled by a falsehood in the 
record, and thereby fails to redeem because 
the record shows nothing to redeem from, he 
is injured by the amendment of the record 
after the time of redemption is past, when 
it is too late to protect himself. In the other 
case where the service of the process is duly 
made, the party served has the proper legal 
notice, and he is not injured by the amend- 
ment showing the fact This is the plain 
distinction between the two classes of cases. 
It does not matter that the party injured is 
a party generally to the action. The court 
has no more right to arbitrarily injure him 
than a stranger. The term, "not a party to 
the action," in some of the cases cited by 
defendants' counsel is loosely used. The 
question is, or should be, will anybody be in- 
jured by the amendment In the case of a 
party, the amendment is allowed, not be- 
cause he is a party, but because being a 
party, and duly notified, he has all the 
opportunity to which he is entitled, and 
he is not in fact injured by making a 
correct record of matters already within 
his knowledge. Returns are only allowed 
to be amended by courts in furtherance of 
justice. The amendment of a return, after 
a right of redemption is lost, by a party re- 
lying upon the false return, would certainly 
not be in furtherance of justice. It is true, 
that it is the duty of the owner by statute 
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to make reasonable efforts to ascertain if 
there is any tax against him, and if so, to 
pay it, and thus avoid a sale of his property; 
but we are looking at the question in its le- 
gal aspect, and every citizen is entitled to 
stand upon his strict legal rights. No one 
familiar with the operation of the tax laws 
and sales, in this state at least, I apprehend, 
can doubt that it is for the interest of the 
citizen— and such interest is the interest of 
the public upon the whole, as well as of the 
individual citizen and the interest of justice 
—that in one-sided proceedings, without ac- 
tual notice to the owner to divest his title to 
real estate for non-payment of taxes, the offi- 
cer should be held to a rigid compliance in 
all important particulars with the statute up- 
on the subject, and so the authorities in this 
state all hold; and that the official records 

. of these proceedings, of which the public is 
bound to take notice, should be required to 
speak the truth, so that those interested 
shall not be misled to their injury. Our tax 
laws are complicated, and different taxes, 
and parts of taxes, are payable at different 
times. The taxpayer is required to hunt up 
his taxes, and seek the tax gatherer, instead 
of the tax gatherer seeking the taxpayer, or 
even notifying him individually of the tax 
against him. 

These circumstances, together with care- 
less assessments, especially of real estate— 
sometimes to wrong parties, to unknown 
owners, to different persons, and the like- 
render it difficult if not next to impossible, 
for the citizen of average intelligence even, 
to know when he is through paying taxes for 
any given year. Under all these difficulties, 
and where officers charged with the execu- 
tion of the law, and whose special duty it is 
to thoroughly familiarize themselves with 
their provisions, often themselves commit 
errors, it is not remarkable that honest citi- 
zens, absentees, women, and children, in- 
heritors of estates of deceased persons often 
absent, who would willingly pay their taxes, 
and who endeavor to do so, sometimes make 
slips, and receive the first notice of an un- 
paid tax from the dealer in tax titles, when, 
with deed in hand, he demands possession of 
their property already sold, and the time of 
redemption expired. Where the period al- 
lowed for redemption from a tax sale is only 
six months, the time of redemption is so 
short as to make the right itself little less 
than a delusion— a right in name rather than 
in substance. One who has failed to find 

* and pay the tax in time to prevent a sale" 
would scarcely be likely to learn of the sale 
within six months afterwards, unless he 
should chance to require an examination of 
the title for the purpose of a mortgage or 
sale. Even then, professional searchers of 
records and experts sometimes fail to make 
the discovery. One can hardly have occu- 
pied a seat upon the bench, or have been a 
practicing attorney long in this state, with- 
out having cases of tax sales and deeds 
9FED.CAS. — 50 



brought to his attention, wherein the taking 
of the property by the purchaser would be 
little short of downright plunder, effected m 
under the forms of law. 

Parties are not likely, willfully, or know- 
ingly, to allow property of large value to be 
thus sacrificed without redemption. There 
is usually positive ignorance, or misappre- 
hension, which, to a great extent, takes away 
actual culpability. 

While no sympathy is due to the man who 
knowingly or willfully evades the payment 
of his share of the public burdens, or from 
culpable negligence fails to pay his taxes 
levied for the support of the government 
which protects him, it is, perhaps, upon the 
whole, fortunate, that the carelessness or 
ignorance of those charged with the execu- 
tion of the tax laws, so often leaves an ave- 
nue of escape to the really honest, though 
unfortunate delinquent At all events the 
interests of justice manifestly require the 
proceedings in tax cases to be in the strictest 
conformity to law in all essential particu- 
lars. I know nothing of the character of the 
delinquency in this particular case; but one 
rule must be established for all falling with- 
in the same legal principles. I think the 
amendment of the return and execution of 
the second deed under the conditions of this 
case so as to cut off the right of redemption 
not made in furtherance of justice, ana that 
it was unauthorized by law. It may well 
be questioned whether a tax levied in solido, 
upon a whole tract of large extent laid out 
•into city lots, and in part actually occupied 
as such, like this, and owned by a large num- 
ber of different persons,* as appears from 
the findings was the ease here, is valid. 
And the character of the levy appears upon 
the face of the judgment roll. But under 
the view I take upon the points discussed, 
it will be unnecessary to consider the points 
made upon the invalidity of the proceedings 
prior to the sale. 

The original complaint was filed in this 
case soon after the cause of action accrued, 
November 8, 1S66, twelve years ago. Spe- 
cial findings have been prepared presenting 
fully all the facts upon which the rights of 
the parties depend. Should there be any 
error in the conclusions of law drawn from 
the facts, the appellate court will be able to 
reverse or modify the judgment and render 
such final judgment as the rights of the par- 
ties may require without any further trial 
in this court, thereby ending a long, tedious, 
expensive, and troublesome litigation. 

Under the- view I take, there is no title in 
any of the defendants, and no outstanding 
title to any portion of the premises which are 
specifically stated in the findings of fact to 
be-in the possession of the several defend- 
ants therein named, other than the lots ex- 
cepted in the judgment ordered, and the 
plaintiff is entitled to judgment There 
must be a judgment for plaintiff in accord- 
ance with the order appended to the findings. 
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Case No. 5,099. 

FRENCH v. FIRST NAT. BANK. 

[T Ben. 48S; i 11 N. B. R. 189.] 

District Court, S. D. New York. Nov., 1ST4. 

Pleading in Equity — Intekkogatories and An- 
swers — Cohpo NATION. 

1. A bill in equity was filed against a corpo- 
ration praying for a discovery, and praying 
that the corporation might, "upon the several 
and respective corporal oaths of its proper of- 
ficers, agents and servants, &c„" answer such 
interrogatories "as by the note hereunder writ- 
ten they are respectively required to answ T er." 
The corporation answered under its corporate 
seal, declining to answer the interrogatories, 
and the plaintiff excepted to the answer: Eeld. 
that a corporation must answer a bill in equity 
under its common seal, and not on oath. 

2. As the note in this case did not require 
the corporation, but its president, cashier and 
agent, to answer, the corporation was not 
bound to answer. 

3. Under this bill, the officers of the corpora- 
tion could not be compelled to answer the in- 
terrogatories, because they were not parties; 
but they could be made parties, in order to ob- 
tain a discovery from them. 

[Cited in Kelley v. Mississippi Cent. R. Co., 
1 Fed. 567.] 

4. The plaintiff might apply to amend his bill 
accordingly. 

[This was a bill in equity by Stephen B. 
French, assignee in bankruptcy of William 
Adams, against the First National Bank of 
the city of New York.] 

5. L. Gardner, for plaintiff. 
Peabody & Baker, for defendant 

BLATCHFORD, District Judge. The de- 
fendant is a corporation, and is the sole 
defendant. The bill prays for relief, and 
avers facts which lay a foundation for a 
discovery, and prays a discovery. A cor- 
poration must answer a bill under its com- 
mon seal, and not on oath. This is well 
settled. Bronson v. La Crosse R. Co., 2 
Wall. [69 U. S.] 283, 302. The bill in this 
case prays that the corporation "may, upou 
the several and respective corporal oaths of 
its proper officers, agents and servants, ac- 
cording to the best and utmost of their sev- 
eral and respective knowledge, remembrance, 
information and belief," answer "such of the 
several interrogatories hereinafter mentioned 
and set forth, as by the note hereunder writ- 
ten they are respectively required to answer." 
The note appended to the bill does not re- 
quire the defendant to answer any of the 
interrogatories, but says: "The president 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



and cashier of the defendant, and its agent, 
surnamed Brown, are severally required to 
answer the interrogatories." The corpora- 
tion has answered under its corporate seal. 
In its answer it states that it declines to 
answer the interrogatories. The plaintiff 
now excepts to the answer, "for that the 
said defendant hath not, to the best of its 
knowledge, and to the best of the knowl- 
edge, remembrance, information and be- 
lief of its officers and agents, answered and 
set forth, whether," &c. 

Under the rules of equity practice estab- 
lished by the supreme court, a defendant 
is not bound to answ T er any interrogatories 
except such as, by the note at the foot of 
the bill, he is required to answer. In the 
present case, the note does not require the 
defendant to answer any of the interroga- 
tories, but only requires its president and 
cashier, and its agent, Brown, to answer 
them. But the bill could be amended so 
as to require the defendant to answer them. 
Yet this would probably be of no use, for, 
as corporations answer under seal, and 
without oath, a discovery on oath could 
not be compelled from the corporation, ex- 
cept through the medium of such a discov- 
ery from its agents and officers, and by 
making such agents and- officers parties de- 
fendant. Fulton Bank v. New York & 
Sharon Canal Co., 1 Paige, 311; Brumly v. 
Westchester Co. Manuf'g Soc., 1 Johns. Ch. 
3G6. 

Under this bill the officers and agents of 
the defendant cannot be compelled to an- 
swer the interrogatories under oath, because 
they are not defendants. The equity rules 
(41 to 44) clearly import that no one but 
a defendant can be compelled to answer 
the interrogatories in a bill. Officers of a 
corporation may be made parties defendant 
to a bill against the corporation, in order 
to obtain a discovery from such officers. 
Angell & A. Corp. §§ 674,' 675; Story, Eq. 
PI. § 235; 2 Story, Eq. Jur. § 1501. 

There is nothing in Kittredge v. Clare- 
mont Bank [Cases Nos. 7,S5S and 7,859], 
which conflicts -with these views. The plain- 
tiff can, if he desires, so amend his bill as 
to require the defendant corporation to an- 
swer the interrogatories. It may then an- 
swer them under its seal, and without oath. 
But its answer must be stated therein to 
be made according to the knowledge and 
information and belief of its officers, ascer- 
tained from all proper sources of informa- « 
tion. 

The exceptions are overruled, with costs, 
with leave to the plaintiff to apply on notice 
for permission to amend the bill *by adding 
new parties and otherwise. 

[NOTE. See French v. First Nat. Bank, 
Case No. 5,100.] 
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Case 3STo. 5,100. 

FRENCH v. FIRST NAT. BANK. 

[8 Ben. 248.] i 

District Court, S. D. New York. Oct. 1875. 

Transfer of Property in Violation of the 
Bankruptcy Act— Course of Business. 

A., living in Sag Harbor, was doing business 
with a bank in New York, depositing with and 
drawing .drafts on the bank. On January 6, 
1S71, there was a debit balance against him on 
the books of the bank. The bank wrote him a 
letter on that day, telling him that his account 
was overdrawn, and that, if he could not send 
them money to meet this overdraft and drafts 
which they had refused to pay, he must send 
them securities on which they could make him 
a loan to keep his credit good. This letter the 
bank sent by a special messenger, and, on the 
7th of January, A., having received the letter, 
gave the messenger securities' amounting to $1,- 
527.39, which he delivered to the bank on the 1 
11th. Previous to the receipt of the securities 
by the messenger, other remittances had been 
received by the bank from A., and items were 
also in their hands, which were afterwards 
-credited to A., so that, including all such items, 
at that time, the balance of his account at the 
bank was in his favor. The bank subsequent- 
ly responded to him for that balance and for 
the $1,527.39. Bankruptcy proceedings were 
■commenced against A. on January 21, 1871, 
and an assignee having been appointed, he 
brought suit against the bank to recover back 
the §1,527.39. Held, that the transaction was 
not in violation of the bankruptcy act, and 
that the bill must be dismissed, but without 
costs. 

This was a bill in equity filed by the com- 
plainant [Stephen B. French], as assignee in 
bankruptcy of William Adams, of Sag Har- 
bor [against the First National Bank of the 
•City of New York], to set aside a transfer to 
the defendant by Adams of certain bills, 
checks, &c., which the complainant alleged 
to have been made within four months be- 
fore the filing of "-the petition in bankruptcy 
■on January 21, 1871, contrary to the provisions 
of the bankruptcy act [of 1867 (14 Stat 517)]. 
The facts sufficiently appear in the opinion 
of the court 
S. Ia Gardner, for complainant 
Peabody & Baker, for defendant 

BLATCHFORD, District Judge. The evi- 
dence shows that, at the a'ose of business on 
the 5th of January, 1871, the bankrupt had 
a, debit balance against Mm on the books of 
the defendant, of $1,S6S.35. On the 6th of 
January the defendants paid drafts drawn 
on them by the bankrupt, to the amount of 
$119.65. This made a debit balance against 
him on such books, of $1,98S, at the close of 
business on the 6th of January. The defend- 
ants then wrote to him the letter of the 6tli 
•of January, which was sent to him by the 
special messenger, saying: "Your account 
with us is overdrawn about $2,000 and we 
have refused payment of about $3,000 more 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



of your drafts. It requires full $5,000 to make 
you good! If you are short of money, so 
that you cannot send that amount by the 
bearer, you must send by him some bonds, 
notes, &c, that we can make you a loan on 
and save you from further discredit" The 
special messenger, with this letter, left New 
York on the 6th and arrived at Sag Harbor 
the same evening. Meantime, on the 7th, 
after the messenger had left, a remittance 
of $1,115.94, which -had been sent by the 
bankrupt to the defendants on the 5th, ar- 
rived, and was credited by the defendants to 
the bankrupt, in account, on the 7th. They 
also credited him on the same day with 
$589.52, as the proceeds of $533.50 gold. On 
the same day they paid drafts drawn on 
them by him to the amount of $150.32. This 
left a debit balance against him, on their 
books, at the close of business on the 7th, of 
$433.86. But, the testimony of the cashier of 
the defendants shows that they had in their 
custody on the 7th the item of $140, coupons, 
afterwards credited in account on the 11th, 
and the item of $533.41, Hunt, afterwards 
credited in account on the 14th. The bank- 
rupt was, therefore, not really indebted to 
them at all at the close of business on the 
7th. As the result of their sending the spe- 
cial messenger, he obtained at Sag Harbor, 
on the 7th, the package containing the items 
which he delivered to the defendants on the 
11th, and which they credited in account on 
that day, at $1,527.39. Whatever might have 
been the proper conclusion, as to this $1,527.- 
39, if the bankrupt had not remitted the 
$1,115.94, which he did remit on the 5th, 
in the regular course of business, and which, 
on the evidence, must be regarded as having 
come to the hands of the defendants before 
the $1,527.39 was placed in the hands of the 
messenger, it is apparent that the $1,527.39 
came to the hands of the messenger at a 
time when the bankrupt was not indebted to 
the defendants, but when they were liable 
to respond to him for the sum of $239.55. 
They subsequently responded to him for the 
$1,527.39 and the $239.55, and for a further 
item of $35 collected for his account on the 
18th, being a total of $1,801.94. 

I see, therefore, nothing in the transaction 
as to the $1,527.39 which the plaintiff can 
impeach as in violation of the provisions of 
the bankruptcy act All the other remit- 
tances made by the bankrupt to the defend- 
ants appear to have been made in the ordina- 
ry course of business dea'ings between the 
parties, and there is no evidence of any in- 
tent on the part of the bankrupt, in respect 
to them, to give any preference to the defend- 
ants, even though at times his account may 
have been overdrawn, because he was con- 
stantly drawing on them and they were con- 
stantly paying drafts of his and receiving 
remittances from him, and they paid ten 
drafts of his after the 7th of January, namely, 
five on the 9th, two on the 14th, two on the 
17th and one on the 18th. The bill must be 
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dismissed, but, under the circumstances, 
without costs. 

[NOTE. See French v. First Nat. Bank, 
Case Xo. 5,091).] 
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[The ease reported under above title in 9 
Pittsb. Leg. J. 153, is the same as Case No. 
5,096.] 



Case Ho. 5,102. 

FRENCH et al. v. LAFAYETTE INS. CO. 

[5 McLean, 461.] i 

Circuit Court, D. Indiana. May Term, 1853.2 

Foreign Insurance Companies — Regulation — 
Service of Process on Agent— Varying Pro- 
visions of Statute bt Contract — Jurisdic- 
tion. 

1. By a law of Ohio, all foreign insurance 
companies which, through an agency, do busi- 
ness in the state, are held amenable to the pro- 
cess of the state. 

[See note at end of case.] 

2. All such companies are liable to be sued, 
and a service on their agents shall bind the 
companies which they represent. 

3. It would be unjust and impolitic, to re- 
quire the injured insured to sue the companies 
in the state or country where they are located. 
There is one agency, if not more, in Cincinnati, 
from a London (England) office. 

[Cited in Runkle v. Lamar Ins. Co., 2 Fed. 
12.] 

4. Parties can not, by a contract, agree upon 
a limitation different from the statute, within 
which suit shall be brought, or the right to sue 
be barred. 

[Cited in Riddlesbarger v. Hartford Fire Ins. 

Co., 7 Wall. (T4 U. S.) 392.] 
[Cited in Amesbury v. Bowditch Mut. Fire 

Ins. Co., 72 Mass (6 Gray) 605; Eagle Ins. 

Co. v. Lafayette Ins. Co., 9 Ind. 448.] 

5. This would be in conflict with the law and 
its policy. Jurisdiction of corporations at- 
taches, in the courts of the United States, from 
the place where their business is done. 

[Cited in Stillwell v. Empire Fire Ins. Co.. 
Case No. 13,449.] 

6. Where a suit is founded on the record of 
a judgment, in which the court has jurisdiction, 
no error in the proceeding can be considered. 
Nor in such a case can nil debit be pleaded. 

At law. 

Smith, Fox & French, for plaintiffs. 
Gregory & Orth, for defendant. 

OPINION OF THE COURT. This is an 
action of debt, on a judgment rendered in 
the commercial court of the city of Cincin- 
nati ; there are also counts in the declaration, 
on a policy of insurance. The policy of in- 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
2 [Affirjned in 18 How. (59 U. S.) 404.] 
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surance was entered into in the city of Cin- 
cinnati, on certain property of the plaintiffs 
[French, Strong & Fine], by the defendant, 
to the amount of $2,500, which was lost by 
lire. A judgment was obtained, before the 
commercial court, in Cincinnati, for the 
amount of the policy. The defendants plead- 
ed nil debit to the 2d, 3d, and Gth counts. 
And further to the 1st, 2d, and 3d counts, 
that they are founded on the same contract 
or policy of insurance. And that it was and 
is, a parcel of said contract, that no suit or 
action of any kind, should be brought against 
said defendant for the recovery of any claim 
on the policy, in a court of law or chancery, 
unless brought in six months after the loss. 
To the 4th and 5th counts, the defendant 
pleads nul tiel record. And further, to the 
4th and 5th counts, defendant says, it is a 
corporation under the laws of Indiana, the 
principal place of business being at .uafay- 
ette, in said state. That the officers and di- 
rectors are citizens of Indiana, and were, 
&c. That defendant was not served with 
process. That its agent living in Cincinnati 
for the purpose of making contracts of in- 
surance, was not otherwise served, than by 
leaving a copy of the summons at his resi- 
dence, by which the suit in Ohio was com- 
menced. To the plea of nul tiel record the 
plaintiffs joined issue. And they demur to 
the pleas to the 1st, 2d, and 3d counts. And 
as cause of demurrer they say, that the mat- 
ters pleaded in bar are in conflict with the 
law of the state, which is the law of the 
forum. Defendant joins in demurrer. 

Among other conditions there is annexed 
to the policy the following: "It is further 
hereby provided, that no suit or action of 
any kind against the company, for the re- 
covery of any claim upon, under or by virtue 
of the policy, shall be sustainable in any 
court of law or chancery, unless such suit or 
action shall be commenced within the term 
of six months next after any loss or damage 
shall occur; and if any such suit or action 
shall be commenced against the company 
after the expiration of six months, next after 
such loss or damage shall have occurred, the 
lapse of time shall be taken and deemed as 
conclusive evidence against' the validity of 
the claim, thereby so attempted to be en- 
forced." The plea in bar is founded on the 
above limitation of six months. This is not 
a condition on which liability is to attach. 
It does not affect the contract, but the rem- 
edy. A condition subsequent, for the pay- 
ment of money, after the liability is fixed, 
by which the payment is barred, is a singu- 
lar condition. It is nothing less than an act 
of limitation, of six months. A statute of 
limitation is founded upon public policy. A 
contract is void if made against the policy 
of the law. But this limitation in the policy 
is not only opposed to the policy of the law, 
but in fixing a different time from the stat- 
ute, is in conflict with it. Can parties, in all 
contracts, make a statute of limitations for 
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themselves, which shall bind the courts? 
There is no more reason why this shouid be 
done, in a policy of insurance, than in any 
other contract Such a contract might well 
require notice of a loss, within a limited time, 
in order that the underwriters may inquire 
into it; but such is not the nature oi the 
above limitation. The diligence required is, 
after the loss or damage shall have occurred, 
not to fix the liability, but to recover the 
money. By another clause the insurers are 
not liable to pay, until sixty days after proof 
of the loss— but the limitation of six months 
runs from the time of the loss. It may not 
"be within the power of the party to prove 
the loss within six months, but if suit be not 
brought within that time, the agreement 
bars a recovery. 

This is an attempt to discharge or bar a 
right of action, before the right occurs. It 
is a well settled principle, that a release can 
only operate upon an existing claim— a 
present right Co. Litt. 265; 4 Mass. 68S; 
7 Mass. 155; 15 Mass. 110; 4 Pick. 3CS. 
"Why has a condition or an agreement in a 
policy, providing that all disputes arising 
under it shall be referred to arbitration, been 
held to be void? Because it is an attempt 
to oust the jurisdiction of the courts. 2 
Arn. Ins. 1245; 1 Phil. Ins. 23, 5S7; 5 State 
Rep. 134; 1 Wils. 129; 4 Watts 41; 6 Har. 
•& J. 413. In 15 Mass. 110, the court say: 
"No cause can be found to show, that a 
party may be restrained by way of estoppel 
•from maintaining an action, although it be 
in violation of an executory contract" An 
agreement for a valuable consideration or 
under seal, not to sue for a limited time 
upon a cause of action accrued or to accrue, 
can not be pleaded in bar to a suit, if brought 
before the period expires. 5 Blackf. 126; 
G Blackf. 283; 19 Johns. 133; 11 Pick. 159. 
Is. there any difference as to the legal effect, 

^between such an agreement, and one that 
suit shall not be brought, after the time 
limited? What is the nature of the con- 
tract of insurance? The underwriter takes 
the risk on his own terms, and agrees to 
pay the damage should a loss occur. An- 
nexed to the policy, though not constituting 
an essential part of it, is an agreement, in 

■ the event of a loss the assured shall bring 
suit in six months or be barred. What is 
the consideration of this agreement? It is 
without consideration, unless it be consid- 
ered as a part of the contract, under which 
the liability arises. Where a policy pro- 
vided that the insured should not abandon, 
until six months after notice of capture to 
the underwriters, it was held the right to 
abandon accrued on the condemnation. 10 
Johns. 273. If. a mortgagor stipulate that 
his mortgage shall be irredeemable, he may 
still be let in to redeem. 1 Vern. 192. And 
if he agreed not to redeem after six months, 
would he be estopped? The time specified 
in the statute of limitations is as much a 
part of the policy of the law as the act itself. 



It is a matter of law, and cannot be changed 
by the contract of parties. If they may 
shorten the time expressed in the act, they 
may extend it; or they may, by their agree- 
ment, annul it. This, it appears to me, 
they cannot do. It would be a dangerous 
power. The law was not made for par- 
ticular cases, but it is founded in a general 
policy, and applies equally to all contracts, 
as specified in the act 

Several other questions are made in the 
case. It is insisted that the corporation is 
not amenable to process in Ohio. This, as 
a general principle, can not be controverted, 
but the question is, is not the insurance com- 
pany, though established in Indiana, under 
a law of that state, amenable to the process 
issued in this case, under the circumstances? 
By the Ohio act of 1S47 [Laws Ohio 1S47, p. 
17], it is provided that "where the principal 
office of such insurer is located out of this 
state, in all suits instituted by virtue of this 
act, the service of process upon the agent of 
such insurer for the time being, in the 
county in which such contract shall be made, 
shall be as effectual, as though the same 
were made upon the principal. By the gen- 
eral statute, leaving a copy at the residence 
of the party, is service. Under the act of 
1851, it is provided that the summons may be 
served, on the president or other chief officer, 
or any clerk, secretary, treasurer, director, 
or agent, of such foreign corporation or 
body politic, by the sheriff, and when so 
served, the said corporation shall be con- 
sidered in court for judgment or decree 
against it Under the above acts, the suit 
was brought in the commercial court of Cin- 
cinnati, against "the president and directors 
of the Lafayette Insurance Company," the 
corporate name being **The Lafayette In- 
surance Company." And this misnomer is 
now made an objection. It is too late to 
take advantage of this variance— it should 
have been pleaded in the commercial court. 
The description of the judgment, in the dec- 
laration, is substantially good. The in- 
surance company, by establishing an agency 
at Cincinnati, came into the state, not by 
virtue of its original act of incorporation, 
but under the law of Ohio. It could come 
in under no other conditions. The agency 
was established with a view to profit, and 
having realized the contemplated advan- 
tages, it can not claim exemption from the 
liabilities imposed. The agent opened an 
office in the city— made insurance upon prop- 
erty binding the corporation. In fact he dis- 
charged, so far as regards insurances, the 
corporate functions of the company; and 
this the act of Ohio permitted, on the con- 
ditions that the company should be ame- 
nable, through its agent, to the courts of 
Ohio, on any contract of insurance. For 
this purpose the Ohio act substantially sanc- 
tioned the exercise of the corporate powers 
within the state. The condition imposed 
was just, and it was accepted by the corpora- 
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tion, and the suit in the commercial court 
was brought on a policy issued by the agent. 
There are several corporations of other 
states doing business, under similar circum- 
stances, in Cincinnati. And there is one 
agency from a corporation of London, mak- 
ing insurances in the city. Would it be 
politic in the state of Ohio to permit these 
agencies to do business within it, and leave 
its citizens to seek redress by suit against 
the company in any other state or country, 
wherever it may be located? This would 
be unjust as well as impolitic. We have no 
doubt that the state of Ohio had a right to 
prescribe the conditions on which the defend- 
ant might do business in the state, and in 
coming into the state for that purpose, the 
conditions attach. 

We think the judgment of the commercial 
court is conclusive as to the rights of the 
plaintiffs, as well to the service of pro- 
cess as to the amount of damages. The 
judgment comes before us as evidence, and 
the court having jurisdiction, no errors in 
the proceeding can be objected to collateral- 
ly. In regard to the question of jurisdiction 
made in the pleading, that some of the stock- 
holders are citizens of Ohio, it is only neces- 
sary to remark that the law is now settled 
that the state which granted the charter, 
and within which the corporation does its 
business, determines its right to sue in this 
court, and not the citizenship of the stock- 
holders, as was formerly held. And we 
think the late decisions on this subject have 
established the true principles on which 
jurisdiction, in cases of a corporation, should 
be sustained. The former rule to take juris- 
diction from the citizenship of the stock- 
holders, defeated, in many cases, the object 
of the law, in authorizing suits to be brought 
between citizens of different states in the 
courts of the United States. The corpora- 
tors having united to accomplish certain 
purposes, appoint their agents to manage 
the concern and bind the stockholders, with- 
out regard to their citizenship. Formerly 
the stockholders were required to be citizens 
of the same state, or at least that no one 
of them should be a citizen of the same 
state as the other party, as that would de- 
feat the jurisdiction of the court. On this 
ground, suits by or against corporations were 
frequently defeated for want of jurisdiction, 
while the fact of citizenship had no in- 
fluence upon the merits of the case or the 
powers of the corporation. It was an objec- 
tion—a technicality, without substance, and 
very often defeated an important right. 
This action being mainly founded on the 
judgment of the commercial court, which we 
think was conclusive, the other points made 
in the case have been considered, as they 
were earnestly discussed. Judgment on the 
record. 

[NOTE. On writ of error, the judgment of 
the circuit court was affirmed by the supreme 
court. Kr. Justice Curtis deliveriug the opiuion, 



in which it was held that the state of Ohio may 
properly require a corporation created in another 
state to submit to proper conditions before do- 
ing business in that state; and these conditions 
must be deemed valid and effectual by other 
states, and by the supreme court, provided they 
are not repugnant to the constitution or laws of 
the United States, or inconsistent with those 
rules of public law which secure jurisdiction 
and authority of each state from encroachment 
by all others. In this case the condition pro- 
vided that the agent of the foreign corporation 
should also be deemed its agent to receive 
service* of process in suits founded on its con- 
tracts. Lafayette Ins. Co. v. French, IS How, 
(59 U. S.) 404.] 
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FRENCH et al. v. ROGERS et al. 

[1 Fish. Pat. Cas. 133; i 4 Am. Law J. (N. S.) 
150; S Leg. Int. 158.J 

Circuit Court, E. D. Pennsylvania* Nov. 3, 
1S51. 

Patents — Date op Grant — Date of Foreign 
Patent— Reissue — Effect of Commissioner's 
Action — Description and Claim — Surrender 
and Reissue— Art— Process. 

1. The provisions of section 8 of the act of 
1836 [5 Stat. 120], and of section 6 of the act 
of 1839 |5 Stat. 354], as to when a home pat- 
ent shall bear the date of a foreign patent, re- 
late only to such patents as are applied for here, 
after the issue of the foreign patent. Where, 
therefore, an application for a patent was made 
in this country in April, 1838. and acted on in 
that month, hut a patent was not actually is- 
sued until June 20. 1S40, at which time the pat- 
ent was dated, and a foreign patent was ob- 
tained in August, 1S33. i/e/a, as the application 
here was before the foreign patent, that the 
grant of the patent here was under the general 
enactments of the act of 1S36, and its term was 
properly from its date. 

[Cited in Gold & Stock Tel. Co. v. Commer- 
cial Telegram Co., 23 Fed. 343.] 

2. In cases of reissue, the action of the com- 
missioner has more than prima facie influence 
in finally deciding the question of identity of 
invention. 

[Cited in Hussey v. Bradley, Case No. 6,946.] 

3. The patentee need not describe and claim, 
in the specification of a reissue, either in words 
or idea just what he described and claimed in 
his original. 

4. There may he more than one reissue of 
the same patent; and it is for the public inter- 
est that the surrender and reissue should he 
allowed to follow each other as often as the 
inventor is content to be more specific or more 
modest in has claims. 

5. The surrender and reissue, no matter how 
often they recur, are reciprocal — each in con- 
sideration of the other— and form together but 
a single act. If a reissue is invalid for want of 
authority to make it, the surrender is ineffective 
for want of authority to accept it. 

6. The specification of the reissued patent 
must describe the same invention, and the claim 
can not embrace a different subject-matter than 
that which he sought to patent originally; but, 
unless the correction contemplated by the stat- 
ute is narrowed down to a mere disclaimer, the 

i [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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corrected specification must be broader than 
the original one. 
[Cited in Sickles v. Evans, Case No. 12.839; 
Croinpton v. Belknap Mills, Id. 3,406.] 

7. An art is entitled to protection, as well as 
the machinery or processes which the art 
teaches, employs, and makes useful. 

8. The duplicate drawings, required by section 
G of the act of 1837 [5 Stat. 193], are unneces- 
sary until the patent issues, and need not ac- 
company the application. 

9. There is no act that requires the jurat to 
an application for a patent to be dated. 

This was a bill in equity filed [by Benja- 
min B. French, Adam J. Glossbrenner, and 
John M. Broadhead] to restrain the defend- 
ants [Henry J. Rogers, Josiah Lee, Zenas 
Barnum, and others] from infringing letters 
patent [No. 1,647] granted to Samuel F. B. 
Morse, June 20, 1840, reissued January 25, 
1S46, and again June 13, 184S [No. 117]; also 
letters patent [No. 4,453] granted to .him 
April 11, 1846, and reissued June 13, 1S4S 
[No. 118]; and also letters patent [No. 6,420] 
granted to him May 1, 1849— all for inven- 
tions relating to electro-magnetic telegraphs. 

Amos Kendall, George Gifford,. St George 
T. Campbell, and George Harding, for com- 
plainants. 

Wm. M. Meredith, It. H. Gillett, Wm. 
Schley, and Peter McCall, for defendants. 

KANE, District Judge. This case is be- 
fore us on final hearing upon the pleadings 
and proofs. Professor Morse, under whom 
the complainants bold, has three patents; 
the first dated June 20, 1S40, reissued after 
surrender on January 2o, 1846, and again 
reissued after a second surrender, on June 
13, 1S4S, which has been referred to in the 
argument as the "magnetic telegraph pat- 
ent"; the second, dated April 11, 1846, also 
reissued on June 13, 1848, referred to as the 
"local circuit patent"; the third, dated May 
1, 1849, referred to as the "chemical patent." 
The bill charges that the respondents have 
infringed all three of these patents; the an- 
swer denies the infringements, and contro- 
verts the validity of the patents. 

I. The objections to the validity of the 
first patent, that for the magnetic telegraph* 
are stated* in the. defendants' brief as fol- 
lows: 

"1. That it does not run from the date of 
Morse's French patent 

"2. That the commissioner of patents had 
no authority in law to reissue a second time. 

"3. That the claims set out in the first re- 
issue are broader than the claims in the 
original patent; and the claims in the sec- 
ond reissue are broader than those of either 
of its predecessors; and are not for the same 
invention." 

1. The first of these objections founds it- 
self upon the fact, that Mr. Morse had ob- 
tained a patent in France for this same in- 
vention twenty-two months before his patent 
issued here; and it asserts that under the 



second proviso of the sixth section of the act 
of 1839, his American patent should in con- 
sequence have been limited to the term of 
fourteen" years from the date of the French 
patent; and that not having been so limited, 
it is void. 

This objection was fully met in the argu- 
ment of the complainants. Mr Morse's ap- 
plication for a patent in this country was 
made in April, 1838, and was filed and acted 
on in the patent oflice before the 10th of that 
month; his French patent bears date the 
18th of August following. There is, there- 
fore, no room for the questions which were 
argued so elaborately, of the proper interpre- 
tation of this proviso in the sixth section of 
the act of 1839, and the eighth section, sec- 
ond clause of the act of 1836, which was 
also invoked, in any possible bearing upon 
the case of Mr. Morse. The proviso of 1839 
must be interpreted by reference to the en- 
acting words of the section which it limits; 
and the provisions of both the sections re- 
late only to such patents as are applied for 
here, after the issue of a foreign patent. 
But Mr. Morse's application here was before 
his patent abroad— in nowise after it— and 
his American patent was granted, therefore, 
under the general enactments of the act of 
1836, not under any special proviso or ex* 
ception whatever, and its term runs properly 
from its date. 

# We do not see the justice of the criticisms 
upon his application, that the jurat affixed 
to it is without date of day or month; and 
that the drawings which accompanied it 
were not in duplicate. There is no act that 
requires the jurat to be dated at all; and 
the supplementary provision of the sixth 
section of the act of 1837, that "the appli- 
cant shall be held to furnish duplicate draw- 
ings," though directory in its terms, is not 
a condition; and it has obvious reference, 
in point of time, to the issuing of the patent, 
and not to the filing of the petition for it 
Such has heretofore been the interpretation 
p of the patent office, announced in the official 
circulars for the instruction and guidance of 
inventors; the practice founded on it is both 
reasonable and convenient; and no act of 
congress appears to conflict with it If Mr. 
Morse's patent is invalidated on this ground, 
more than half the modern patents for 
mechanical inventions must probably fall 
with it. 

2. The second objection to the patent is 
that the act of congress makes no provision 
for a second surrender and reissue. The 
thirteenth section of the act of 1836, which 
provides, in certain cases, for the surrender 
of a defective patent, and its reissue in an* 
amended form, regards the new patent as 
substituted for the old one, with just the 
"same effect and operation in law" as if the 
specification had been filed first in the form 
which it takes in the reissue. It is difficult to 
see why, if the original patent could be 
amended, its substitute, having all the legal 
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attributes of the original, can not be amend- 
ed, also. 

There Is nothing in the words of the act, 
or in the policy which it proclaims, that 
limits the correction of errors to such as may 
have been the first discovered. On the con- 
trary, If it be true, as we have supposed in 
determining the recent case of Batten v. 
Taggart [Case No. 1,107], that the patent is 
granted to the inventor in consideration of 
some benefit to be derived by the public 
from his disclosures, and that the reissue 
is in consideration of some more full or more 
accurate disclosure- than that which he had 
made in his original specification, or some 
renunciation on his part of an apparently se- 
cured right— it is for the public interest that 
the surrender and reissue should be allowed 
to follow each other, just as often as the 
patentee is content to be more specific or 
more modest in his claims. 

Besides, it might hot be safe to assume too 
readily, that the act was intended to with- 
draw altogether, from the officers of the ex- 
ecutive department, the power to accept a 
surrender and grant a reissue, which they 
had before, and which would sanction a sec- 
ond reissue quite as readily as a first. The 
act might, perhaps, be regarded more justly 
as affirming the propriety of the usage which 
had obtained under the former laws, and 
had been repeatedly recognized by the courts 
(Morris v. Huntington [Case No. 9,S31j ; 
Grant v. Raymond, 6 Pet [31 U. S.] 220; 
Shaw v. Cooper, 7 Pet L32 U. S.] 315), and 
as prescribing in addition the conditions and 
incidents which should attach to it there- 
after in certain cases. It is hardly to be 
supposed that the merely clerical error of 
an engrossing subordinate, or the accidental 
inadvertence of the commissioner himself, is 
not capable of being rectified or supplied 
now, just as it was before the passage of 
the act. And yet, the construction, which 
regards this section as superseding the im- 
plied power of the commissioner, might lead 
to this; since the act makes no provision 
for correcting such mistakes on the part of 
the patent officers. " 

Still further: it must, as we think, be con- 
ceded, that if the commissioner's power to 
reissue is so restricted by the act as to be 
exhausted by a single exercise, his power to 
accept the surrender must be equally re- 
stricted, and equally transitory. And the 
argument then resolves itself only into an- 
other form of the question, whether the pat- 
ent was for any purpose a valid one as it 
stood after the first reissue; because, if the 
second reissue was invalid for want of au- 
thority to make it, the second surrender was 
ineffective for want of authority to accept it 
—and so the patent stands as if it had not 
been surrendered the second time. The sur- 
render and the reissue, no matter how often 
they recur, are reciprocal— each in considera- 
tion of the other— and forming together but a 
single act between the parties. It would be 



unconscientious to retain the consideration, 
while denying the validity of the grant See 
Woodworth v. Hall [Case No. 18,017]. 

3. We pass to the third objection, the sup- 
posed variance in the reissues. From the 
course of some parts of the argument on this 
point, it might be inferred that the objects 
as well as the import of the thirteenth sec- 
tion of the act of 1836, had been misappre- 
hended by the learned counsel for the re- 
spondents. It is not the meaning of the law 
that the patentee who applies for a reissue 
must, at his peril, describe and claim in his 
new specification, either in words or idea, just 
what was described and claimed in his old 
one. His new specification must be of the 
same invention, and his claim can not em- 
brace a different subject-matter from that 
which he sought to patent originally. But, 
unless we naiTow down the correction which 
the statute contemplates till it becomes a 
mere disclaimer, it is not possible, in any 
case, to frame a correct specification, which 
shall not be broader than the one originally 
filed. To supply a defect, to repair an insuf- 
ficiency, is to add— either directly, or by 
modifying or striking out a limitation; in 
either form, the effect is to amplify the 
proposition; in the case of a specification 
under the patent laws, it is to amplify the 
description and enlarge the claim. 

There are few things more difficult, even 
for well educated and practiced lawyers, 
than to describe a new invention clearly, 
and point out the principle which distin- 
guishes the subject of it from all things 
known before. And as inventors are rarely 
experts either in philology or law, it has 
long been established as a rule, that their 
writings are to be scanned with a good de- 
gree of charity. But it is easy to abuse this 
liberality to the purposes of fraud. The pub- 
lic has rights to be guarded also; and these 
exact, that the patentee's specification shall 
set forth his invention so fully and definitely 
that it can not be readily misunderstood. 

It is the purpose of the statute to reconcile 
this seeming conflict; and it effects it by al- 
lowing the inventor to amend the mistakes 
he has honestly fallen into in his descrip- 
tion and claim of title, as soon and as often 
as he discovers them. And there is the more 
reason for this indulgence, since under the 
act of 1836, § 7, the specification is reviewed 
by the commissioner before the patent issues, 
and is very often modified in accordance 
with his suggestions, or to obviate objections 
made by him to its original form. He may 
be supposed to know, therefore, better than 
any one else but the patentee himself,- what 
the invention was for which the patent was 
sought at first; and he may also know 
whose inadvertence, accident or mistake it 
was, that made the first specification inoper- 
ative or invalid. It is not absolutely impos- 
sible that it may have been his own, as cer- 
tainly it had his implied concurrence. 

And this consideration furnishes a strong 
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argument for the rule, that the commission- 
er's action, in ordinary eases of reissue, 
shall have more than a prima, facie influence 
in finally deciding the question of identity 
of invention. Whatever be the extent of the 
rule; whether it leaves nothing open for dis- 
cussion before the court, but the issue of fraud 
—as appears to have been the undivided 
opinion of the supreme court, in the Case of! 
Stiinpson, 4 How. [45 U. S.] 404^-or whether 
we permit ourselves to except from it as we 
<lid in Batten v. Taggart [supra], in cases in 
which the invention claimed in the reissued 
patent is obviously different from that claim- 
ed in the original; or whether, with Judge 
Story, in Allen v. Blunt [Case No. 216], and 
in Woodworth v. Stone [Id. 18,021], we hold 
the grant of the amended patent to be "con- 
clusive as to the existence of all the facts, 
which by law a*re necessary to entitle the 
commissioner to issue it; at least, unless it 
is apparent, on the face of the instrument 
itself, without any auxiliary evidence, that 
he was guilty of an excess of authority; or 
that the patent was procured by a fraud 
"between him and the patentee." "Whatever 
be the rule, or its limitations, the propriety 
■of the reissue in the case before us can hard- 
ly claim a judicial review. There is no want 
of jurisdiction, either apparent on the face 
of the proceedings, or asserted by the evi- 
dence; and there is no fraud imputed, or 
justly imputable. 

Nor is there any flagrant diversity of claim. 
After a repeated and careful examination of 
the three specifications, with their respective 
claims, fully aided by the acumen of highly 
ingenious counsel, we have not found a ma-* 
terial difference of import between any of 
them. The order in which the subjects of 
claim are marshalled is not the same 
throughout; a phrase is more concise in one, 
in another more popular; in one, a scientific 
term, or a general expression, takes the 
place of the descriptive or defining language, 
or the detailed particulars of another; in a 
word,' they are unequal as specimens of 
artistic writing, and a close examination 
may detect defects in the two first, which 
are repaired in the last. But they all de- 
scribe "the same thing essentially; and we 
should find it easier to argue that neither 
the first nor the second specification could 
be rightfully regarded as "inoperative or in- 
valid," for want of precision and clearness, 
than that there was an important variance 
In the second from the first, or in the third 
from either. These observations form the 
answer to the third objection. 

Mr. Morse's patent of 1840, in all its 
changes, asserts his title to two distinct pat- 
entable subjects; the first, founded on the 
discovery of a new art; the second, on the 
invention of the means of practicing it 

3. That he was the first to devise and prac- 
tice the art of recorded language, at tele- 
graphic distances, by the dynamic force of 
the electro-magnet, or, indeed, by any agency 



whatever, is to our minds plain, upon all the 
evidence. It is unnecessary to review the 
testimony for the purpose of showing this. 
His application for a patent in April, 1838, 
was preceded by a series of experiments, re- 
sults, illustrations, and proofs of final suc- 
cess, which leave no doubt whatever, but 
that his great invention was consummated 
before the early spring of 1837. There is no 
one person, whose invention has been spoken 
of by any witness, or referred to in any 
book, as involving the principle of Mr. 
Morse's discovery, but must yield px*ecedence 
of date to this. Neither Steinheil, nor Cooke 
and Wheatstone, nor Davy, nor Dyer, nor 
Henry, had at that time made a recording 
telegraph of any sort The devices of the 
first three were merely semaphores, that 
spoke to the eye for the moment— bearing 
about the same relation to the great discov- 
ery now before us, as the Abbe" Sicard's in- 
vention of a visual alphabet for the purpose 
of conversation bore to the art of printing 
with movable types. Mr. Dyer's had no re- 
cording apparatus, as he expressly tells us; 
and Professor Henry had contented himself 
with the abundant honors of his laboratory 
and lecture-room. 

When, therefore, Mr. Morse claimed, in his 
first specification, "the application of elec- 
tro-magnets" "for transmitting, by signs and 
sounds, intelligence between distant points;" 
and "the mode and process of recording or 
marking permanently signs of intelligence 
transmitted between distant points;" and 
when in his second specification he claimed 
"the making use of the motive power of 
magnetism, when developed by the action of 
currents of electricity as a means of operat- 
ing and giving motion to machinery, which 
may be used to imprint signals upon paper 
or other suitable material," "for the purpose 
of telegraphic communication;" characteriz- 
ing his invention as "the first recording or 
printing telegraph by means of electro-mag- 
netism;" and when in his third— after again 
describing his machinery and process, he 
once more characterized it in the same 
terms, and claimed "as the essence of his 
invention, the use of the motive power of the 
electric or galvanic current (electro-galvan- 
ism, as he now terms it), however developed, 
for making or printing intelligible char- 
acters, signs or letters, at any distance;" 
through these several forms of specification 
claiming and renewing his claim of property 
in the same invention, as it seems to us; and 
claiming in each and all of them no more, as 
it also seems to us, than he was justly en- 
titled to claim; he declared the existence of 
a new art, asserted his right in it as its in- 
ventor and owner, and announcing fully its 
nature and merits, invoked in return the 
continued protection of the laws. 

From this time his title was vested as pat- 
entee of the art, and other men became com- 
petitors with him only in the work of diver- 
sifying and perfecting its details. He himself 
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used the stylus, to impress paper or parch- 
ment, or wax-coated tablets, it may be; 
though he sometimes made a colored rec- 
ord by the friction of a pencil; another sub- 
stitutes a liquid pigment, or stains his pa- 
per with a chemical ink; the next perhaps 
stains his paper beforehand, and writes on 
it by decomposing the coloring matter; and 
another yet, more studious of originality 
than the rest, writes in a cyclovolute, in- 
stead of a straight line, and manufactures 
his ink as he goes along, by decomposing the 
tip of his stylus on a chemically moistened 
paper. They are, no doubt all of them in- 
ventors; as was the man who first cast type 
in a mold, or first bent metal in the practical 
semblance of a grey goose-quill, or first de- 
vised sympathetic ink, that the curious in 
letter writing might vail their secrets from 
the profane. AH these toiled ingeniously 
and well, to advance or embellish a pre-ex- 
isting art. But they had no share in me dis- 
covery of the ait itself, and can no more 
claim to share the property, which its dis- 
covery may have conferred on another, than 
he who has devised some appropriate setting 
for a gem can assert an interest in the gem 
itself. 

Yet admitting, for the sake of argument 
that Mr. Morse's leading invention is cor- 
rectly designated as a new art; and that he 
has sought to patent it accordingly, by a 
compliance with all the requisitions of the 
statute— it is still contended, and with much 
of elegant research into the radical meaning 
of the term, that an art as such, can not be 
made the subject of a patent But interpret- 
ing language as men use it around us, and as 
it reflects ideas, the question can hardly be 
regarded as doubtful. The constitutional 
provision under which our patent laws are 
framed, looks to the promotion of "useful 
arts." The act of congress places "a new 
and useful art" among the discoveries it pro- 
poses to protect, and assigns to it the first 
place on the list. The statute of 21 James I, 
c. 3, from which the patent system of Eng- 
land has grown up, speaks only of "new 
manufactures." Yet the judges of that king- 
dom find a warrant in this limited expres- 
sion, for sustaining patents for an art, and 
even for the renewed discovery of an art 
that had been lost See the Hot-Blast Case 
[Househill C. & I. Co. v. Neilson], Webst Pat 
Cas. 633, 717, and Mr. Webster's note at 
page 718, and the case Wright's Patent Id. 
736, and the cases grouped in Hind. Pat 77, 
102. 

Indeed, the author whose treatise we have 
cited last, asserts with much emphasis that 
it is the art and nothing else, which is the 
characteristic subject of every privilege 
granted by a patent under the statute, page 
92. And it may be noted, as not without in- 
terest, that in just accordance with the spir- 
it of the English law cases, the English pat- 
ents of Cooke and Wheatstone, Davy and 
Bain, claim property in the arts, for which 



their mechanical devices are respectively 
adapted; not indeed in so many words, but 
in language as unequivocal as that employ- 
ed by Mr. Morse. 

Nor can we see that there is any reason 
of policy, which should deny protection to an 
art while extending it to the machinery, or 
processes, which the art teaches, employs, 
and makes useful. Why should the type, or 
the ink, or the press itself, b3 dignified be- 
yond the art, to w T hich they minister in such 
humble subordination, and without which 
they are rubbish? Will you patent the new 
product and the new elemental means, and 
the new process by which they act and then 
debate whether you may patent the art? 
You have patented it already. 

We are aware, of course, that it has been 
held in some cases under the English pat- 
ent law, that the art to be patented must 
have some reference to a manufacture. See 
Hind. Pat. ut supra. But while such a de- 
duction might be legitimate fi*oni the words 
of the statute of James, it would be obvious- 
ly otherwise under the more liberal phrase- 
ology of our act of congress. And even in 
England, it must be apparent to every one 
who has watched the progress of their pat- 
ent system, that this limitation is practically 
disregarded already, and that it is to bs re- 
pudiated so soon as it shall interfere with 
the protection of an important invention. 

Yet in truth, there are few discoveries of 
practical moment to the daily concerns of 
man, even in the lapse of many years, that 
are not more or less directly connected with 
some department of manufacturing industry 
and skill. The convex lens, the steamboat, 
the iron road on which cars are propelled 
by the friction of driving-wheels— some of 
these may be so indirectly connected with 
manufactures— or, rather, they are associat- 
ed so intimately with the leading pursuits 
and interests and enjoyments of all of us— 
as to make it difilcult to refer them to the 
category of a particular manufacture. Would 
it not be strange, if, on this account, they 
were excluded from the benefits of the pat- 
ent system? If we go back to the early story 
of our race, and mark the stages of its long 
and difiicult advances, from language, the 
first exponent of thought to letters, its first 
record, and from letters to printing, which 
first diffused letters, widely, though slowly, 
among men; and from printing to the tele- 
graph, the electric register of thought, spread- 
ing its fibers of sympathy over the intelli- 
gent world, and making it throb simultane- 
ously everywhere, as with the pulsations of 
one heart; who will say that the transition 
between these epochs, that signalize the 
moral and intellectual progress of mankind, 
should not be marked by a memorial as 
stately as the first clipping of a cut-nail, or 
the compounding of a new variety of liquid 
blacking; or that the men, to w T hom we owe 
them, should not be dealt with as liberally, 
or at least as justly by the state? 
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2. The second general subject of Mr. 
Morse's patent of 1S40 includes many par- 
ticulars; all of them interesting and valua- 
ble in connection with the claim we have just 
been considering. Taken together, they give 
a practical form to his leading invention, 
and guard it from the imputation of being a 
mere abstract notion— a principle resting in 
idea. Taken singly, some of them appear to 
us to be new; as his alphabet (claim 5), his 
combined series (claim 4), by which the elec- 
tric current from one battery, before entire- 
ly expending itself in its lengthened circuit, 
is made to set another battery in action, from 
which another circuit traverses to a battery 
still beyond— and so onward; his adaptation 
of clock-work to the recording cylinder 
(claim 2), and others, are only new, as they 
are elements of a novel combination. There 
is no proof before us, that any of the devices, 
which Mr. Morse has claimed in this patent, 
whether as independent inventions or parts 
of a combination, are not really his as far as 
he has claimed them. It is unnecessary to 
discuss them in detail, for they are all sub- 
stantially protected, as appliances of the art 
which is the great subject of his patent. 

II. The second patent of Mr. Morse is for 
what has been termed his "local circuit." To 
understand the questions which arise upon 
this, it is necessary to refer back to the ap- 
paratus which he had patented before, and 
to explain in general terms its principle and 
modes of operation. I shall attempt to do 
this in popular language, without stopping 
to consider very carefully the varying nice- 
ties of scientific nomenclature. 

It is well known that a current of galvanic 
electricity, while passing along a wire that 
has been wound spirally around a bar of soft 
iron, communicates to the iron a certain de- 
gree of magnetic virtue, and that the iron 
loses this magnetic character again as soon 
as the .electricity ceases to pass along the 
wire that surrounds it It is also well 
known that the electric fluid may be passed 
along a wire of great length, and yet retain, 
when at the farthest extremity of the wire, 
a sufficient degree of energy to impart this 
occasional magnetism to the iron, and to 
make it capable, for the time, of attracting 
any small body of iron that may be near it 
If such a small body of iron be made to form 
the extremity of a nicely-balanced lever, it 
is plain that while the one extremity of the 
lev-^r is attracted toward the temporary 
magnet, the other extremity will be moved 
in the opposite direction; and if to this other 
extremity we affix a pencil, or stylus, this 
will press upon whatever surface may be 
interposed in the way of its motion, and may 
either mark the surface, or, if it be of a 
yielding nature, indent it It is plain, also, 
that when the bar of soft iron ceases to be 
magnetic, in consequence of the electric fluid 
ceasing to pass around it, the lever will take 
its original position, and the stylus cease to 
press upon the resisting surface. 



If, now, we suppose that surface to be 
moved uniformly below the stylus, it is obvi- 
ous that the surface will be marked with a 
straight line, and that this marked line will 
be interrupted during any intermission of* 
the electric current, so as to form a broken 
series of straight lines, or if the electric 
current passes and intermits, in rapid alterna- 
tion, a series of dots or points. These broken, 
traces of the stylus, the lines and dots, con- 
stitute the alphabet of Mr. Morse— a certain: 
succession o* either or a certain combination 
of the two being arbitrarily chosen to indi- 
cate a particular iettor. 

The galvanic battery generates the electric 
fluid continuously, whenever the two ex- 
tremes or poles of the battery are connected 
with a suitable conducting medium— such as 
a metallic wire, water, or with the earth 
itself— along which conductor, as it is called* 
the electric fluid may pass between one pole 
of the battery and the other, thus performing 
what is termed an "electric circuit" 

Let us now extend a continuous wire from 
one of the poles of the galvanic battery to a 
distant point, taking care that it shall not be 
intermediately in contact with the earth, or 
with any other good conductor of electricity; 
and let us, at a distant point, pass a wire in 
a spiral coil v around a bar of soft iron, and 
thence lead it back again into the other 
pole of the battery, or avail ourselves of the 
earth itself as a part of the circuit It is 
obvious from what we have said before, that 
the electric fluid passing from the battery, 
along the wire, around the occasional mag- 
net, and back to the battery— and then at 
appropriate intervals of time interrupted in 
its circuit— will cause the stylus to make its* 
trace of lines or dots, or in other words, its 
alphabetical record, at the distant station. 

It only remains then, to devise a mode of 
interrupting and renewing at pleasure, the 
flow of the electricity; "breaking and closing 
the circuit," in the language of the experts. 
This is done by dividing the wire near the 
battery, and then arranging a simple finger- 
key, which, when struck or pressed upon by 
the finger, brings a short metallic conductor 
into intimate contact with the two ends of the 
divided wire, and thus restores the continuity 
of the circuit while the pressure continues 
on the key. This may serve as a rude ex- 
planation of Mr. Morse's electro-magnetic 
telegraph, in its simplest form. 

It was found, however, during an early 
period, that though the electric current was 
still appreciable after it had passed over a 
great length of wire, yet in traversing the 
very long circuits that were required to in- 
clude distant telegraphic stations, it ceased 
to impart a sufficient degree of energy to the 
temporary magnet to work the stylus effect- 
ively. To meet this difficulty; Mr. Morse 
resorted to the simple device of employing a 
scries of batteries, distributed over his line 
of telegraphic communications, with as many 
shorter circuits, each operating, by means 
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of a magnet at its extremity, to control the 
movements of a small lever, that opened or 
closed the circuit of the battery beyond. 
The last battery gave efficiency to the record- 
ing apparatus at the distant station. This 
formed the combined series of Mr. Morse's 
first patent 

It is easy to see that the intermediate 
magnets of the combined series, besides open- 
ing and closing the circuits, might be also 
made to act as recording magnets, by mere- 
ly adapting to them the stylus with its ap- 
pendages; and that there would thus be as 
many stations of telegraphic communication 
as there were batteries and minor circuits. 
But there still remained this objection to the 
combined series, that it could only be work- 
ed in one direction, and that it w r as neces- 
sary, therefore, to have two complete lines 
of wires, with their batteries and magnets, 
in order to establish a reciprocating com- 
munication. 

To dispense with this duplication of ma- 
chinery and expense was the object of Mr. 
Morse in the invention which is the subject 
of his second patent. It had been found 
that the magnetism excited by the electric 
coil was capable, at the end of an almost 
indefinitely extended circuit, of giving mo- 
tion to a delicately adjusted lever, but that 
this was the apparent limit of its dynamic 
power. A single wire might be employed 
then, without intervening magnets, by con- 
necting it at the extremities with electro- 
magnets, of great sensibility of mechanism, 
and employing the force of those magnets 
merely to open short local circuits, from 
which local circuits the degree of magnetic 
energy adequate to the purposes of the re- 
cording apparatus could be derived. 

But the electric current, after passing over 
a long wire, does not exert a uniform dynam- 
ic energy. However carefully insulated at 
first, the wire becomes, after a time, more 
or less exposed to atmospheric action, and 
the fluid is more or less dissipated in conse- 
quence. The posts on which it is supported 
become conductors during storms of rain, 
and carry off the fluid to the earth. Under 
other circumstances the electro-magnetic phe- 
nomena are exaggerated .at the receiving 
station by atmospheric electricity from the 
regions through which the conducting wire 
has passed. The batteries, too, do not al- 
ways generate the fluid with the same rapid- 
ity. In a word, the current at the extremity 
of the circuit is irregular. 

And besides all this, it is found that the 
magnetism induced in soft iron by the electric 
current, though truly occasional, does not 
absolutely cease at the instant of breaking 
the circuit; but seems to linger in the iron 
for an appreciable interval of time after- 
ward, with an intensity which, though slight 
bears an apparent relation to the intensity of 
the current that produced it This of itself 
would interfere greatly with the very rapid 
operation of the telegraph, if the lever were 



left to withdraw itself from the magnet, to 
which it serves as an armature, by the force 
of gravity alone. A small spring is there- 
fore connected with the machine, of sufficient 
strength to overcome the attraction of this 
lingering or continuous magnetic force, but 
not sufficient to resist the attraction of the 
magnet when the circuit is closed. 

Now it is apparent that under the vary- 
ing circumstances that influence the mag- 
netic energy at the further extremity of the 
circuit the adjustment of this spring must 
not be uniform. If its tension were just 
that which would neutralize or barely over- 
come the continuous magnetism induced by 
an electric current of small intensity, it 
would not draw back the armature when 
the inducing current had been in greater 
force; and on the other hand, a stronger 
spring, adapted to the case of a powerful 
current, would oppose a controlling resist- 
ance to the magnetism induced by a feeble 
one. The "adjustable receiving magnet," de- 
scribed in Mr. Morse's second patent, meets 
perfectly the conditions of this difficulty, 
and enables the operator, by the mere touch 
of a finger on an adjusting screw, to reg- 
ulate the tension of the spring, and adapt 
his apparatus .to the circumstances of the 
moment. 

The main line, thus arranged, with its 
delicate receiving magnet, and its short re- 
cording circuit at each extremity, made no 
provision for intermediate or collateral sta- 
tions. But as it had been found desirable 
in practice to distribute the batteries, in 
which the electric fluid was generated, over 
different parts of the line, so as to reinforce 
the energies of the current in its progress, 
it was almost an obvious suggestion to con- 
nect at these several points a receiving mag- 
net of adjustable character, either with the 
main line or with the battery, forming part 
of it, and to attach to this receiving magnet 
a local registering circuit or a branch cir- 
cuit, leading to one or more collateral sta- 
tions. 

Such I understand to be Mr. Morse's local 
or independent circuit His patent of 1S40, 
as reissued in 1S4S, claims it in these words: 
"The employment" in a certain telegraphic 
circuit of a device or contrivance called 
the 'receiving magnet/ in combination with 
a short local independent circuit or circuits, 
each having a register and registering mag- 
net, or other magnetic contrivances for reg- 
istering, and sustaining such relation to the 
registering magnet, or other contrivances for 
registering, and to the length of circuit of 
telegraphic line, as will enable me to ob- 
tain, with the aid of a main galvanic bat- 
tery and circuit and the intervention of a 
local battery and circuit such motion or 
power for registering as could not be ob- 
tained otherwise without the use of a much 
larger galvanic battery, if at all." 

That the local or independent circuit, as 
we have described it, and as it is more ac- 
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curately and, perhaps, more intelligibly set 
out by Mr. Morse, in his specification, was 
original with him, can not be seriously ques- 
tioned. The devices referred to in the pat- 
ents of Cooke and Wheatstone, and Davy, 
are at best imperfect modifications of the 
combined series of Mr. Morse's first patent; 
one of them not improbably borrowed from 
it The adjustable receiving magnet, the in- 
dispensable and characteristic element of the 
local circuit patent, no one has claimed but 
himself. 

It is only, to make the first approach to 
a controversy on this point, to prove to us 
that Professor Henry had, as early as 1828, 
made the "intensity magnet," with which 
the scientific world is now familiar— or that 
he afterward, and before Mr. Morse's first 
application for a patent, had illustrated, be- 
fore his class at Princeton, the manner in 
which one circuit could operate to hold an- 
other closed or to break it at pleasure— 
or that' he had foreseen the applicability of 
his discoveries to the purposes of a tele- 
graph. The question is not one of scientific 
precedence; and if it were, this is not a 
forum that could add to or detract from 
the eminent fame of Mr. Henry. It is pure- 
ly a question of invention applied in a prac- 
tical form to a specific use; and so regard- 
ed, it admits of but a single answer. 

In passing from the questions of original- 
ity and identity of invention that have been 
raised in the cause, without a more detailed 
review of all the testimony, there is occa- 
sion, perhaps, for an explanatory remark. 
It is this: the decree of a judge finds its 
appropriate and only justification in the 
facts proved before him, not in theories, 
however ingenious, or the less speculative 
inferences of other minds; and where the 
essential facts of a case are as clearly estab- 
lished as they are here, it would be un- 
profitable as well as painful to discuss the 
particulars of variance between the wit- 
nesses. There is no place in which the evi- 
dence of scientific men, upon topics within 
their own departments of knowledge, is 
more to be desired than in this court, when 
sitting for the trial of patent causes; and 
the opinions also of such men, when duly 
supported by reasonings founded on ascer- 
tained tact, must of course be valued high- 
ly. But it is a mistake to suppose that, even 
on a question of science, opinion can be 
dignified here or elsewhere with the mantle 
of authority. Still less can we allow it to 
avail us here, when it assumes contested 
facts, or volunteers to aid us in determin- 
ing the most important written instruments. 

These remarks are not dictated by a spirit 
of unkind or uncourteous commentary on 
the depositions before us. We know that 
when opinion is active, it is not always easy 



to limit its range. There is, besides, very 
much of accurate scientific history, and of* 
just and well-guarded deduction from it, in 
these two volumes of exhibit But it must be 
confessed also, that there is to be found 
here ,and there not a little of imperfectly 
considered dogma, as well as something of 
doubtfully regulated memory— and it has 
seemed to us, in this case, as well as in some 
others, that the toil and expense and excite- 
ment of litigation might have been moder- 
ated perhaps, if the appropriate tone and- 
province of testimony had been more ex- 
actly understood by some of the witnesses. 

The objections which have been taken to 
the terms of the reissue of Mr. Morse's pat- 
ent of 1846, may be answered by a simple 
reference to that part of our opinion in 
which we have considered the arguments 
of .the same character that were urged 
under the patent of 1840. 

It is beyond controversy, that the local 
circuit patent has been infringed upon at., 
some of the stations of the respondents' 
line; and it is the opinion of the court, that 
it is also violated whenever the branch cir- 
cuit of Mr. Rogers is employed. We have 
not been able to see the asserted difference in 
principle between the two devices. Both are- 
equally well described as branch or as local 
circuits. They have the same purpose; they ef- 
fect it by the same instrumentality, even in 
appearance to a great degree, and they seenv 
to vary only in this: that the one derives- 
its electric fluid from a battery placed within 
the line of the main circuit; the other from 
a battery placed without it The change 
may be for the better; or it may not— if it 
be, it is patentable as an improvement; but 
it can not be used without Mr. Morse's- 
license, until after his patent has expired. 

III. The third patent is for the chemical 
telegraph. We do not propose to enter on 
the discussion of this. The subject of it 
is clearly within the original patent of Mr. 
Morse, if we have correctly apprehended 
the legal interpretation and effect of that 
instrument We will only say, that we do 
not hold it to have been invalidated by the 
decision of the learned chief justice of the 
District of Columbia, on the question of in- 
terference. The form of the two machines 
before him was not the same; and the lead- 
ing principle of both having been already 
appropriated and secured by the magnetic 
telegraph patent of 1840, nothing remained 
but form to be the subject of interference. 

The counsel for the complainants will be- 
pleased to prepare for the consideration or 
the court, the draught of a decree in accord- 
ance with the prayer of their bill. 

Decree accordingly, 

[NOTE. For other eases involving this pat- 
ent, see note to Smith v. Ely, Case No. 13,043.1 
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Case Kb. 5,103a. 

FRENCH et al. v. The SUPERB. 
[19 Betts, D. C. MS. 1.] 

District Court, S. D. New York. April 28, 

1851. 
Admiraltt — Distribution op Proceeds of Sale 
of Vessel — Priority. 
[1. Where demands against a vessel are of 
like character, without intrinsic priority of 
privilege, as fo<* advances, repairs, materials, 
labor, etc., the parties are to be classed in pay- 
ment out of the proceeds in the order of bring- 
ing their suits, while creditors holding the high- 
er privilege, as seamen, pilots, ana bottomry 
lenders, are to have priority without regard to 
time of bringing their suits, where the valid- 
ity of their claims is conceded or decreed.] 

[2. To impound a fund in admiralty until a 
decision can be had upon the validity of a con- 
tested claim, the creditor must have sued out 
attachment or pleaded his lien to an antece- 
dent action. The presentation of a bottomry 
bond and petition under it is not sufficient.] 

[3. Questions as to the validity of bottomry 
claims will not be entertained on motion and 
notice.] 

[4. Creditors having obtained decrees against 
the proceeds of a vessel, where bottomry credit- 
ors come in and arrest the fund, may make 
themselves parties and contest the bottomry 
claims.] 

[These were libels in rem by Charles F. 
French and others against the baric Superb.7 

BETTS, District Judge. Various libels have 
been filed by different parties against the 
vessel, and she has been sold under decrees 
obtained thereon, and the proceeds are no-w- 
in court Application is made for the direc- 
tion of the court as to the order of priority 
to be observed in distributing those proceeds. 
It is only necessary that the court shall lay 
down the general principle which is to gov- 
ern the clerk and parties in drawing the 
funds from the registry and apportioning 
them on the respective decrees; and I shall 
not, therefore, go over the pleadings to de- 
termine in what class the several demands 
are to be ranged. 

When the demands are of like character, 
without intrinsic privilege, the parties are to 
be classed in the order of bringing their 
suits. Accordingly, creditors for advances, 
repairs, materials, labor, etc., supplied the 
vessel, are to be paid each in full in the order 
of commencing their suits. Creditors holding 
the higher privilege, as seamen for wages, 
pilots, and bottomry lenders* are to have a 
priority of payment out of the fund, without 
regard to the time their suits were institut- 
ed, provided the validity of their claims is 
conceded by the other parties or is decreed 
by the court But if demands of that charac- 



ter are in contestation, then they are not to 
be* regarded if presented only by way of pe- 
tition. To impound the fund until a decision 
can be had upon the validity of the claim, 
the creditor must have sued out his attach- 
ment and placed the fund under its control, 
or at least have pleaded his lien to the ante- 
cedent action. If the fund stands attached 
on any demand of that character, no distribu- 
tion can be had until the attachment is reg- 
ularly discharged, on the hearing upon the 
merits in the suits which may be in contes- 
tation, or on motion because of the invalid- 
ity upon its face of the alleged lien, or be- 
cause of some irregularity in enforcing it A 
creditor holding a bottomry bond cannot stay 
the distribution to the creditors of an inferior 
degree, merely by presenting his bond and 
petitioning under it. He should at least have 
come in by answer to their suits, or, which 
is the regular course, have arrested .the ves- 
sel or her proceeds, so that the other cred- 
itors could have the opportunity to take 
issue upon his claim and have its validity de- 
termined by the court. Such questions wi 1 
not be entertained on notice and motions 
merely. If, after decrees rendered in favor 
of any of those parties, bottomry creditors 
come in and arrest the fund, it is competent 
for those having obtained decrees to make 
themselves parties and contest the validity of 
the bottomry demand. These principles will 
determine whether the fund is now in a sit- 
uation which allows of an immediate distri- 
bution to any of the parties having obtained 
their decrees. It is sufficiently indicated al- 
ready that the prosecuting creditors are not 
to take pro rata upon their debts, but have a 
right to full payment in the order of their 
respective actions, subject only to the stay 
by any bottomry demands which have actu- 
ally attached the fund. 



Case No. 5,104. 

FRENCH v. TUMLIN. 

[10 Am. Law Reg. (N. S.) 041; 14 Int. Rev. 
Rec. 140; 6 Am. Law Rev. 367.] i 

Circuit Court, N. D. Georgia. 1871. 

Judgments — Courts of States in Rebellion- 
Debt for Slaves— Constitutional Law 
—Obligation of Contracts. 

[1. A judgment of a state court of Georgia, 
rendered in a civil suit between citizens of the 
state during the war of the Rebellion, is valid 
as between the parties.] 

[2. The provision of the Georgia constitution 
of 1S68 (article 5, § 17). that the courts shall 
have no jurisdiction to enforce a debt, the con- 
sideration of which was a slave or slaves, or 
the hire thereof, is void, as impairing the obli- 
gation of contracts, so far as it relates to con- 
tracts made before the emancipation proclama- 
tion.] 

This was an action of debt [by Jefferson 
C. French against Lewis Tumlin] on a bond 



i [6 Am. Law Rev. 3G7, contains only a par 
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conditioned for the payment of a judgment 
obtained by one Chisolm (whose assignee 
plaintiff was) in the inferior court o£ Cass 
(now' Bartow) county, November 25th, 1861, 
but stipulating that "if the state convention, 
to be held in December, 1S67, or any state 
legislature, shall pass any resolution, ordi- 
nance, act, or law that shall relieve defend- 
ant from his constitutional and legal liabil- 
ity to pay said judgment, or any part there- 
of, then defendant is to be relieved and dis- 
charged from complying with said obligation 
in the same way and manner, and to the 
same extent, that he is relieved and dis- 
charged from the payment of the judgment," 
&e. Defendant pleaded among other things 
that there was no consideration for the bond, 
because the judgment therein mentioned 
was utterly void, being rendered while the 
sovereign authority of the state was dis- 
placed and its constitutional government 
overthrown, and whilst its functions were 
usurped by a spurious and revolutionary 
government; and that said judgment was 
rendered by and under said spurious and 
revolutionary government, and was for the 
price and purchase-money of slaves, and for 
no other cause; that plaintiff took said bond 
with notice of these facts, and that he paid 
no value for the same, &c. To this plea 
there was a replication and to the replica- 
tion a special demurrer, but these are not 
necessary to notice in the view taken by the 
court 

Akin, Hammond & Son and Mr. Dougher- 
ty, for plaintiff. 
Mr. Bleckley, for defendant. 

ERSKINE, District Judge. The obvious 
intention of the plea is to show that there 
was no consideration for the making of the 
bond; and, under the Code, want of con- 
sideration is a good defence. The object 
and design of the other matters stated in the 
plea are, that the judgment is a nullity, 
because it was rendered in this state whilst 
the rightful government was overthrown, 
and its place usurped hy a spurious author- 
ity; but if not void for that reason, then it 
was void because it was rendered upon an 
undertaking which cannot be recognised or 
enforced in this court, the price and pur- 
chase-money of slaves. The other branches 
of the plea may be passed over for the 
present It is to the substantial elements 
alone of the plea that the court must look 
in giving judgment 

There is nothing indicated in the plea going 
to show that the defendants, or either of 
them, in the action brought by Chisolm in 
the inferior court of Cass (Bartow) county, 
had no notice of the action, or that they 
questioned the jurisdiction and had their 
plea overruled, and had no further remedy, 
or that for good reasons they did not appear 
and defend. And I find nothing in the 
record before me which states, or from which 



it can be inferred, that defendants in that 
suit were not citizens of Georgia, and one 
or both of them resident of Cass county, 
when the proceedings were instituted. 

Had the inferior court, pending the action 
in 1S61, jurisdiction of the parties and sub- 
ject-matter of the suit brought hy Chisolm 
against Fields and Tumlin, and if so, was 
the judgment for the purchase-money of 
slaves valid? and if valid, then can this 
court recognise it now, and if necessary en- 
force it? Neither of these inquiries is free 
from embarrassment. I learn that these 
or similar questions now stand for argument 
on error or appeal before the supreme court 
of the United States. And had they not 
risen here, during the progress of a trial at 
bar, I would have deferred judgment and 
awaited the decision of the supreme court. 
But as they are directly presented by the 
pleadings, I will pass upon them— not with 
hesitancy in the performance of a duty, yet 
not without diffidence in my ability to per- 
form it well. I shall be as brief as possible 
in my remarks. 

Looking to the first specific clause in the 
plea, that the judgment rendered on the 26th 
of November, 1S61, was void, for the reason 
that it was pronounced during the Rebellion, 
I refer to the case Cuyler v. Ferrill [Case No. 
3,523]. A suit had been instituted in 1862 
or 1863, by certain heirs, through guardians, 
in the so-called superior court of Chatham 
county, in this state, to partition land. One 
of these heirs was a citizen of Alabama, the 
other of Georgia; but Dr. Cuyler, another 
heir, was a citizen of Pennsylvania, and, at 
the time the suit was pending, a surgeon in 
the national army. He was notified, in ac- 
cordance with the statutory laws of Georgia, 
by publication, to appear and defend. He 
did neither. The court ordered the property, 
as it could not be equitably divided, to be 
sold, and Cuyler's share of the proceeds in- 
vested in Confederate bonds, which was 
done. The other heirs received their moiety 
in Confederate treasury notes. After the 
war, Cuyler filed his bill against Ferrill, 
who had purchased the property, and the 
other heirs, to set aside the proceedings. 
And I decreed them to be, so far as they 
concerned Dr. Cuyler, utterly null and void, 
because that tribunal had no jurisdiction of 
him or his estate. But as to the position of 
those heirs who had voluntarily sought the 
aid of that court, I declined to express any 
opinion. Had it been a point absolutely 
necessary for decision, I apprehend that I 
would have been warranted in holding that 
they or their guardians (as the case might 
be) were by their own voluntary act es- 
topped from denying the validity of the pro- 
ceedings in the so-called superior court In 
1868 the supreme court of the United States, 
in Texas v. White, 7 Wall. [74 U. S.] 700, 
said: "It is not necessary to attempt any 
exact definition within which the acts of 
said state (Texas) government must be treat- 
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ed as valid or invalid. It may be said, per- 
haps, with sufficient accuracy, that acts 
necessary to peace and good order among 
citizens, such, for example, as acts * * * 
providing remedies for injuries to person 
and estate, and other similar acts which 
would be valid if emanating from a lawful | 
government, must be regarded in general as | 
valid when proceeding from an actual 
though unlawful government" I think 
that the court meant to employ the term 
"remedies" in the ordinary legal and judicial 
sense, and did not intend to confine it to the 
redress of torts and injuries alone, but that 
it should also apply to the enforcement of 
contracts. I do not think that the judgment 
is void for the first special cause alleged in 
the plea. 

The next fact stated in the plea is, that the 
judgment was for the price and purchase- 
money of slaves and for no other cause what- 
soever. Is the judgment invalid for this 
reason? The opinions which I have always 
entertained " on the subject of slavery— the 
buying and selling of human beings like 
sheep in the shambles— must be here laid 
out of view; for it is the duty of the judge 
to declare the law of the case before the 
court, and to forget, while discharging his 
official duties, his own private opinions. 
Time will not permit me to give a full expo- 
sition of my views on this question. There- 
fore, in brief, if the contract was for the 
price and purchase-money of slaves, and 
that contract was the immediate subject of 
the action upon which the judgment of the 
25th of November, 1861, was founded, the 
judgment, when, rendered, was, in the opin- 
ion of this court, valid. But it is said that 
even if valid then it is not so now, or if 
valid now it cannot be recognised, or (if 
necessary) enforced by this court; and the 
first paragraph of section 17, art. 5, of the 
state constitution of 1868 is referred to. It 
is as follows: "No court or officer shall 
have, nor shall the general assembly give, 
jurisdiction or authority to try or give judg- 
ment on or enforce any debt, the considera- 
tion of which was a slave or slaves, or the 
hire thereof." The word "judgment" is not 
in this paragraph, but it is necessarily in- 
cluded in the term "debt," a judgment being 
but a debt of record— a chose in action— 
and in this state negotiable by endorsement 
or written assignment like bills or promis- 
sory notes; but the transferee takes it "sub- 
ject to the same equities and defences as the 
original plaintiff in judgment was." This 
provision of the constitution has been before 
the supreme court of the state on more than 
one occasion. The leading case, however, is 
Cobb v. Shorter, 39 Ga. 2S5. The opinion of 
the court (Warner, J., dissenting) was de- 
livered by Chief Justice Brown. Shorter, as 
bearer, sued Cobb upon a promissory note 
made in 1861, and payable twelve months 
thereafter; the note was given for slaves, 
and the court below dismissed the action for 



want of jurisdiction, and the supreme court 
of Georgia affirmed the judgment 

I here remark that it was in accordance 
with certain acts of congress that the state 
convention was called. A constitution was 
framed and submitted to congress, and cer- 
tain portions of it were stricken out by con- 
gress. But the provision which I have just 
read was allowed to remain. On this matter 
the chief justice in his opinion says: "But it 
is the constitution as amended and approved 
by the congress of the United States, by 
virtue of their authority as the conquering 
power, to dictate a form of government to 
the conquered, which is accepted by the peo- 
ple of the state as an act of obedience to 
the conqueror, and not as a matter of will 
or sanction." He afterwards says, "that 
congress is presumed to have sanctioned ev- 
ery word and line of it which, upon examina- 
tion, congress did not, while amending it, 
require to be stricken out or changed." 
From these propositions the chief justice- 
draws the' following corollary: "The state 
has not pretended to destroy the obligation 
of this class of contracts. She has simply 
said, with the sanction of congress in form- 
ing her new government, that her (the 
state's) courts shall have no jurisdiction to 
enforce them." In Luther v. Borden, 7 How. 
[48 U. S.l 42, the court said that "it rests- 
with congress to decide what government is 
the established one in a state. For, as the 
United States guarantee to each state a re- 
publican government, congress must neces- 
sarily decide what government is established 
in a state, before it can decide whether il 
is republican or not." This question is 
wholly political, its determination belongs 
exclusively to congress, and, therefore, it is 
in no wise judicial in its nature. And it 
must not be forgotten that the executive, ju- 
dicial, and legislative departments of the 
United States, though co-ordinate branches 
of the government of the nation, are, in their 
powers and functions, separate and distinct. 
In rejecting certain provisions in the con- 
stitution of the state, or in allowing that 
relating to the inhibition, placed upon the 
courts to take jurisdiction of debts, the con- 
sideration of which was a slave or the hire 
thereof, congress did not, I apprehend, in 
any wise mean to interfere with the con- 
stitutional powers and functions of the ju- 
diciary department of the government, any 
more than the judiciary would assume to 
control the admission to congress of senators 
or representatives. I cannot think other- 
wise than that congress intended to leave 
the interpretation and construction of that 
provision in the state constitution exclusive- 
ly and absolutely with the courts. This 
provision does not declare thai contracts for 
the purchase of slaves shall be void, but 
that the courts shall not have jurisdiction 
or authority to enforce them. Does it, then, 
contravene any portion of the lOtli section of 
the 1st article of the constitution of the 
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United States, which declares that "no state 
shall pass any bill of attainder or ex post 
facto law, or law impairing the obligation of 
contracts?" In the case of Cohen v. Vir- 
ginia, 6 Wheat [19 XJ. S.] 414, the court said, 
that "the constitution and laws of a state, 
so far as they are repugnant to the consti- 
tution of the United States, are absolutely 
void." And in Cunimings v. Missouri, 4 
WalL [71 U. S.] 277, the court, Mr. Justice 
Fiefa delivering the opinion, declared certain 
parts of the constitution of the state of Mis- 
souri null and void, because they were in 
contravention of the 1st and 2d clauses of this 
section. 

I will now endeavor to ascertain and de- 
termine whether this provision in the state 
constitution impairs the obligation *of con- 
tracts. • For this pm*pose the case of Von 
Hoffman v. City of Quincy, 4 Wall. [71 U. S.J 
535, may be relied upon, containing, as it 
does, a clear and exact exposition of this 
most important subject Mr. Justice Swayne, 
in delivering the opinion of the court, said: 
"It is also settled that the laws which sub- 
sist at the time and place of the making of 
the contract, and where it is to be performed, 
enter into and form a part of it, as if they 
were expressly referred to and incorporated 
in its terms. This principle embraces alike 
those which affect its validity, construction, 
discharge, and enforcement Without the 
remedy, the contract may indeed, in the 
sense of the law, be said not to exist, and 
its obligation to fall within the class of those 
moral and social duties which depend for 
their fulfilment upon the will of the individ- 
ual. The ideas of validity and remedy are 
inseparable, and both are parts of the obli- 
gation, which is guaranteed by the constitu- 
tion against invasion. It is competent for 
the states to change the form -of the remedy 
or to modify it otherwise, as they may see 
fit, provided no substantial right secured by 
the contract is thereby impaired." Apply- 
ing these citations to the provision in the 
state constitution now under consideration, 
it will become obvious that itis in direct con- 
flict with the 10th section of the 1st article 
of the constitution of the United States; in- 
deed, it is not only an impairment of the 
obligation of the contract, but a denial of 
all remedies. And, in the language of Mr. 
Justice Swayne, "A right without a remedy 
is as if it were not For every beneficial 
purpose it may be said not to exist" Von 
Hoffman v. City of Quincy, 4 WalL [71 U. S.] 
554. If contracts, entered into previously 
to the promulgation of the president's procla- 
mation of emancipation, the consideration of 
which was the price and purchase-money of 
slaves, were then valid under the laws of the 
United States and of the state of Georgia, the 
aid of the courts must be given, if demanded, 
to enforce them. But if such contracts were 
invalid, the provision in the state constitu- 
tion is mere surplusage. There must be 
judgment quod recuperet on this plea. 

9FED.CAS.— 51 



Case No. 5,104a. 

FRENCH v. TUNSTALL. 

[Hempst 204.] i 

Superior Court, Territory of Arkansas. July, 
1832. 

Fleathxgs — General Demurker — Judgment — 
Debt or Covenant. 

1. On a general demurrer, unless for misjoin- 
der of actions, judgment must be given for the 
plaintiff, if there is one good count in the decla- 
ration. 

2. Debt or covenant is the appropriate rem- 
edy on a writing obligatory. 

Appeal from Chicot circuit court 

[This was an action at law by Robert W. 

French, assignee of " Joseph Henderson, 

against Thomas T. Tunstall.] 
Before JOHNSON and CROSS, Judges. - 

OPINION OF THE COURT. The declara- 
tion contains two counts. The first is the 
common count in an action of assumpsit for 
money lent and advanced by the plaintiff 
to the defendant The second is also in the 
form of a count in assumpsit, upon a promis- 
sory note under seal. The defendant filed 
a general demurrer to the declaration, which 
was sustained by the court, and judgment 
rendered in his favor, from which the plain- 
tiff has appealed to this court 

If the declaration contains one good count, 
a demurrer to the whole declaration will not 
be sustained, unless there is a misjoinder of 
actions. The first count is in assumpsit, and 
is clearly a good and valid count It is 
equally clear that the second count is also in 
the form of a count in the action of assump- 
sit It is true that the cause of action set 
out in the second count will not support an 
action of assumpsit; debt or covenant be- 
ing the appropriate action upon a writing 
obligatory- But because the second count is 
faulty and defective, and might have been 
reached by a general denmrrer, it does not 
follow that it is a count in debt, although it 
states a cause of action for which debt is the 
appropriate remedy. We are of opinion, 
then, that there is no misjoinder of actions,* 
notwithstanding the second count is palpably 
defective, and sets out no cause of action for 
which assumpsit will lie. The first count 
being good, the demurrer to the declaration, 
should have been overruled. The case of 
Judin v. Samuel, 1 Bos. & P. (N. R.) 43, is, in 
principle, analogous to the present case. The 
declaration contained three counts. The 
first was in trover for bills of exchange, and 
the second and third counts, after stating 
the delivery of the bills to the defendant, in 
order that he might get them discounted for 
a certain commission, and his having got 
them discounted, stated that he converted 
and disposed of the money to his own use. 
The defendant demurred generally, on the 
ground of a misjoinder of tort and contract; 



i [Reported by Samuel H. 'Hempstead, Esq.] 
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the subject of the two last counts being mat- 
ter of contract; but the court held, that, on 
a general demurrer, as all the counts were 
in the form of tort, judgment must be for 
the plaintiff if any one count was good. 
We think the principle decided in the above 
case is decisive of the case now before the 
court. Judgment reversed. 



FRENCH (UNITED STATES v.). See Case 
No. 15,165. 



Case Ko. 5,105. 

FRENCH v. VENABLE. 

[2 Cranch, C. C. 509.] i 

Circuit Court, District of Columbia. Jan. 6, 
1825. 

Actions— Discontinuance— Reinstatement— En- 
tering Appearance on Docket Out of Codut. 

1. The court will not reinstate an action of 
replevin which has been discontinued, at a pre- 
ceding term, for want of the appearance of the 
defendant, unless the omission to enter the ap- 
pearance was by neglect of the clerk. 

[Cited in Reiling v. Bolier, Case No. 11,671. J 

2. An appearance cannot be entered upon the 
docket, out of court. 

Mr. Hall, for defendant, moved to rein- 
state this action of replevin, it having been 
discontinued at the last term by the non- 
appearance of the defendant. The defend- 
ant's affidavit stated that Mr. Caldwell, ever 
since the death of Mr. Bates, had acted as 
the counsel of his executors. That the writ, 
in this cause, was returnable to the last term. 
That Mr. Caldwell was specially employed 
to defend it, and that the defendant was, an- 
til otherwise informed by Mr. Wallach, un- 
der a firm impression that Mr. Caldwell had 
entered his appearance for him. That just 
before the court, upon hearing that his im- 
pression was erroneous, he desired Mr. Hall 
to enter his appearance, and was assured 
that he had done so. Mr. Hall made af- 
fidavit, that after the adjournment of the 
court, in June, and before the expiration of 
the term, he called at the clerk's office, and, 
upon finding that no appearance had been 
entered for the defendant, "he ordered his 
appearance," "and supposed, until the be- 
ginning of this term, that it had been done/* 

Mr. Key, for plaintiff. 
Mr. Hall, for defendant 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to reinstate the cause, say- 
ing that an appearance could not be entered 
in the office; and the clerk was not bound, 
upon such a verbal order, to make the en- 
try in court, at the adjourned session of the 
court, although it was, in law, the same 
term. The court has uniformly refused to 
reinstate such cases unless the omission to 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



enter the appearance was by neglect of the 
clerk, and referred to the case of Williamson 
v. feryan, at April term, 1823 [Case No. 17,- 
751], and several other cases in this court. 



Case No. 5,106. 

FRENCH v. The VICTORIA. 

[31 Leg. Int. 293; i 10 Phila. 292.] 

District Court, D. New Jersey. Aug.* 7, 1874. 

Collision between Sailing Vessels — Sailing 
Rules— Division of Damages. 

1. The Hazel Dell and Victoria — two sailing 
vessels close hauled and having the wind on dif- 
ferent sides — were heating up a narrow inlet 
against a head wind, when a collision took 
place. Held, that by the 12th and 17th articles 
of the rules and regulations for preventing col- 
lisions (13 Stat. 58) it was the duty of the 
Hazel Dell — the wind on her port side and be- 
ing the overtaking vessel — to give way and to 
keep out of the way of the Victoria. 

2. Whilst by the 18th article the Victoria, un- 
der ordinary circumstances, was entitled to 
hold her course, she was bound by the 19th ar- 
ticle, from the special circumstances of the 
particular ease, to depart from the rule in or- 
der to avoid the immediate danger. 

3. The evidence brought the case within the 
principles of The Maria Martin, 12 Wall. [79 
U. S.] 31, and the damages caused by the col- 
lision should be divided equally between the li- 
belant and respondent. 

In admiralty. 

A. Flanders, for the Hazel Dell. 
Elias L/. Boudinot, for the Victoria. 

NIXON, District Judge. This is a libel in 
rem by Hiram E. French, master of the 
schooner Hazel Dell, for himself and owners, 
against the schooner Victoria, to recover dam- 
ages for a collision. The libel sets forth that 
on the 6th of . September, 1S73, at about 8 
o'clock in the morning, the schooner Hazel 
Dell, in proceeding from the port of New 
York, in bal'ast, to the port of Tuckertou. 
New Jersey, entered the inlet of Little Egg 
Haa-bor; that the captain and all the crew 
were on deck and observed the Victoria with 
all her sails set sailing up the said inlet 
towards the Hazel Dell, and thereupon the 
captain and others of the crew called sev- 
eral times loudly to the crew of the Victoria 
and desired them to keep clear of the Hazel 
Dell ; that although there was sufficient 
room for the Victoria to pass she kept on 
her course with the wind and tide, and with 
violence ran foul of and on board the Hazel 
Dell, breaking her boom, tearing her main- 
sail, and damaging her yawl boat; that at 
the time of the said collision it was impos- 
sible for the Hazel Del to get out of the 
way of the Victoria, because she was properly 
on her way and on her starboard tack; had 
just gone about to avoid collision and had 
not gathered way; that there was room 
enough for the Victoria to steer clear of and 

i [Reprinted from 31 Leg. Int. 293, by per- 
mission.] 
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pass by the Hazel Dell, and that the damage 
was caused by the captain of the Victoria 
not heeding their calls and making proper 
efforts to avoid the collision. John Rose in- 
tervenes as owner, and answers, acknowl- 
edging the collision at the time and place 
stated in the libel, but alleges that it oc- 
curred without fault of those in charge of 
the Victoria, and entirely from the negli- 
gence and unskilfulness of those in charge of 
the Hazel Dell. He states the collision to 
have occurred as follows: The schooner Vic- 
toria was beating up Little Egg Harbor inlet, 
at or about 8 o'clock in the forenoon of the 
6th day of September, 1S73, and having both 
the wind and tide ahead or adverse. The 
schooner Hazel Dell entered the inlet after 
the Victoria, and sailed up the said inlet 
astern of her. The Victoria having reached 
a very narrow place in said inlet known 
"as the Point of Sods," where the channel is 
about two hundred feet wide, was sailing 
across the same, having her port tacks 
aboard (that is to say, heading towards the 
right hand side of the channel on her way up 
the same,) and was close hauled to the wind 
when the Hazel Dell sailed close up to her 
under 3ier port quarter, and thereby forced 
the Victoria to go almost aground before 
changing her tack in order to avoid a col- 
lision with the Hazel Dell head on; that the 
Hazel Dell, after thus driving the Victoria 
almost ashore, and when it became neces- 
sary for the Victoria to go about to avoid 
going on the breakers, which were at that 
time right under her bows, did not change 
her course as it was her duty to do, but kept 
on the same and came nearly abreast of the 
Victoria on her port side, and so close to 
her as to leave no room for the Victoria to 
turn without coming foul of the Hazel Dell. 
Those in charge of the Victoria being in this 
perilous condition in which they were placed 
entirely by the fault of those navigating the 
Hazel Dell as aforesaid, took all the precau- 
tion possible to avoid a collision consistent 
with safety to their vessel, and went about, 
put the helm hard to starboard, and endeav- 
ored to avoid a collision by letting the Vic- 
toria pay off before the wind and go clear 
of the Hazel Dell and astern of her, but the 
Hazel Dell having placed herself in the posi- 
tion above described it was impossible for 
those in charge of the Victoria to avoid a 
collision of the jib-boom of the Victoria and 
the after lash of the mainsail of the Hazel 
Dell. 

I have carefully examined the testimony 
taken and am of the opinion that if the cap- 
tain of the Victoria when he first became 
.aware of the danger of a collision had put 
his helm a starboard, slackened his peak and 
raised his centre board, he would probably 
have passed to the stern of the Hazel Dell; 
and that the collision occurred because he 
lcept his course too long before he tried that 
method to avoid it I am further of the opin- 
ion that if he had put his helm hard a lee and 



brought the Victoria into the wind no dam- 
age would have been done. The case, there- 
fore, turns upon the single question whether 
the Victoria was entitled under the circum- 
stances to hold her course. And this question 
is determined by the provisions of an act, 
entitled "An act fixing certain rules and reg- 
ulations for preventing collisions on the wa- 
ter," approved April 29, 1S64 (13 Stat 5S), 
and which was only the adoption by con- 
gress of the "Rules and Regulations" promul- 
gated by order in council, January 9, 1863, 
issued under and hy virtue of the British 
"Merchant Shipping Amendment Act" of 
1832. The articles applicable to this case are 
the 12th, 17th, 18th and ltJth; the first and 
second named referring to the duties of the 
Hazel Dell; the third to the Victoria, and the 
last, under special circumstances, to both. 
The 12th article prescribes, that "when two 
sailing ships are crossing so as to involve 
risk of collision, then if they have the wind 
on different sides, the ship with the wind on 
the port side shall keep out of the way of the 
ship with the wind on the starboard, except 
in the case in which the ship with the wind 
on the port side is close hauled and the other 
ship free, in which case the latter ship shall 
keep out of the way." I find no evidence to 
bring the case before me within the excep- 
tion. Both vessels were close hauled, beating 
against the wind, in a narrow channel, were 
crossing so as to involve risk of collision, 
having the wind on different sides, and the 
Hazel Dell having it on her port side. By 
the 17th article "every vessel overtaking any 
other vessel shall keep out of the way of 
said last mentioned vessel." Both parties ad- 
mit that the Hazel Dell was the overtaking 
vessel; that she entered the inlet some time 
after the Victoria, and was about passing 
her when they came in contact By the ex- 
press terms of both of the above articles, it 
was undoubtedly the duty of the Hazel Dell 
to give way, and to keep out of the way of 
the Victoria. It was not for her to assume 
that the Victoria would change her course, 
for the 18th article says, "that where one of 
two ships is to keep out of the way the other 
shall keep her course,, subject to the qual- 
ifications contained in the 19th article." The 
vxCjq of the road did not oblige, or even allow 
her to change, unless it became necessary 
in order to avoid immediate danger. The 
Hazel Dell, therefore, is not entitled to any 
compensation for the damages which resulted 
from the collision, unless it can be made to 
appear that there was something in the rel- 
ative situation of the vessels, and wilfulness 
or want of skill in the management of the 
Victoria, which contributed to the accident, 
and which takes the case out of the general 
rules and brings it within the provisions of 
the 19th article. That article is in the nature 
of a proviso to save special cases, and pre- 
scribes that "in obeying and construing these 
rules due regard must be had to all dangers 
of navigation, and due regard must also be 
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had to any special circumstances which may 
exist in any particular case, rendering a 
departure from the above rule necessary in 
crder to avoid immediate danger." 

What is the correct interpretation of this 
article? Does it mean that when any special 
circumstances exist rendering a departure 
from the rules necessary in order to avoid 
danger, the parties may or must depart from 
them? If it were an open question in this 
court I should be inclined to say that it was 
a privilege accorded and not a command to 
be obeyed; that it allows either one or the 
other of the parties, in those emergencies, 
where adherence to the rules must result in 
collision, to depart from them, and to adopt 
such methods as good seamanship would 
suggest, to escape the imminent peril, but 
that even in such cases no obligation rests 
upon the party not in fault to depart from 
the rules in order to avoid what seemed at 
the moment to be the certainty of a collision. 
And I find on examination that I am sustain- 
ed in this view by Dr. Lushington, in the 
case of The Eliza v. The Orinoco, reported 
in Holt, Rule of Road, 98. In his address to 
the elder brethren, after quoting the 19th 
article, he said: "Now, according to my view 
of that section, it is an exemption of persons 
who would otherwise be under obligations to 
obey the previous sections. In omitting so 
to do, viz., the effect of it would be this, that 
though they were directed to keep their 
course, yet if there was imminent danger, 
they would be justified in not keeping their 
course, provided they had a chance thereby 
of avoiding the certainty of a collision. But 
it does not appear to me this is a directory 
section at all, that tells parties they are 1o 
do this or that, or anything else; but they 
are released from the severe obligation of 
complying with all the terms of the previous 
sections, and they are released from that ob- 
ligation by circumstances which would ren- 
der obedience to them conducive to peril, 
while by deviation, they might escape from 
that peril." 

But this does not seem to be the construc- 
tion given to the article by the supreme 
court It was held in the case of The Maria 
Martin, 12 Wall. [79 U. S.] 31, that even 
flagrant fault committed by one of two ves- 
sels approaching each other from opposite 
directions does not excuse the other from 
adopting every precaution required hy the 
special circumstances of the case to prevent 
a collision. Mr. Justice Clifford delivered 
the opinion of the court affirming the decree 
of the circuit court, which had divided the 
damage equally between the libellant and 
respondent on the ground that both parties 
were in fault, and as illustrating his view 
of the meaning of the 19th article he said: 
"Errors committed by one of two vessels ap- 
proaching each other from opposite direc- 
tions does not excuse the other from adopt- 
ing every proper precaution required by the 
special circumstances to prevent a collision, 



as the act of congress prescribes that in 
obeying and construing the prescribed rules 
of navigation due regard must be had to the 
special circumstances rendering a departure 
from them necessary in order to avoid im- 
mediate danger." 

Accepting this as the meaning, the only re- 
maining inquiry is, whether the Victoria, al- 
though entitled to keep her course by the 
18th article, was nevertheless inexcusable 
because she did not depart from it under 
the pressure of impending peril? She did 
depart from it at the last moment, but pro- 
crastinated too long to keep from coming in 
collision. When at the distance of about 
thirty or forty feet, and when, as the cap- 
tains of both vessels agree, there was a cer- 
tainty, without a change of course, of strik- 
ing the Hazel Dell about midships, the helm 
of the Victoria was put to the starboard, 
whereby she bore away aft of the hull, but 
came in contact with her yawl boat and the 
end of her main boom, breaking the latter 
and tearing the mainsail. If this action had 
been taken sooner it is probable that she 
would have passed to the stern of the Hazel. 
Dell and avoided her altogether. But that 
was not the departure from the rule which 
it seems to me good seamanship demanded. 
Why was not the Victoria put in stays? 
That was the most obvious movement which 
the circumstances of the vessel suggested. 
The case really appears to be this: that the- 
captain of the Victoria knew enough of tka 
rules of the road to know that he was en- 
titled to his course, and that it was the duty 
of the Hazel Dell to keep out of the way. 
He had the slower craft, which is always 
an irritating fact to an ambitious captain, 
and he resolved in his own mind not to yield 
an iota of his strict legal rights to his more 
fortunate rival. This resolution was adher- 
ed to in the face of immediate danger, and 
until the collision was inevitable. According 
to the principle of The Maria Martin, supra, 
he ought "to have adopted every proper pre- 
caution required by the special circumstan- 
ces to prevent a collision," without reference- 
to the ordinary rules of navigation, . and I 
think he came short in this respect in not 
porting his helm and bringing his vessel into- 
the wind. 

I have not overlooked the reasons which 
the captain of the Victoria has given for not 
doing so, viz., that he was so near the shore- 
that there was danger of his getting on the 
breakers. The weight of the testimony was- 
against this view of their situation. He ac- 
knowledged that he had gone about and had: 
run at least two or three lengths of his ves- 
sel before the collision took place. Other 
evidence located them nearer the middle of 
the channel. But considering the daylight,, 
the calm weather, the state of the wind and. 
of the tide, there appears from his own ad- 
missions, room enough to have brought the- 
Victoria in stays without peril. It Jience re-: 
suits that the owner of the Victoria should 
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equally divide the damage caused by the 
collision with the Hazel Dell, which was also 
in fault This view of the case renders it 
unnecessary for me to consider whether the 
claim of the respondent for damages for the 
detention of his vessel should be allowed. 
That question will properly arise when the 
defence prevails, and when the judgment of 
the court fixes no blame on the management 
of the defendant's vessel. 



FRENCH, The D. M. See Case No. 3,938. 



Case ITo. 5,107. 

FREIJE v. MUDD. 

[2 Cranch, G. C. 407.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 

Bankruptcy — Arrest ox Debt Pue before Dis- 
charge. 
An insolvent debtor, arrested for a debt due 
before his discharge, can only be relieved by the 
<:ourt, or a judge of the court, before whom the 
process is returnable. 

A writ of habeas corpus was issued to bring 
up the body of Mudd, who was arrested on a 
ca, sa. issued by a justice of the peace for 
a debt under §50. .It was suggested, upon 
the return,, that all the debt except $8 was 
due before his discharge under the insolvent 
act, and the court was now moved, under the 
tenth section of the act, to discharge him 
upon his paying the §8 and interest and costs. 
The execution was, under the act of congress 
of the last session (1st March, 1823), return- 
able before the justice. 3 Stat 743. 

THE COURT (nem. con.) refused to dis- 
charge him, because, by that section of the 
act, the power to discharge, in such cases, is 
given only to the court, or a judge of the 
-court, to whom the execution is returnable. 



Case No. 5,108. 

FREREZ v. The GENESEE. 

* [This was a case of collision between two 
sailing vessels; the circumstances are set forth 
in 19 Hunt, Mer. Mag. Ifc6, but the decision of 
the court is nowhere reported.] 



FRERICHS (UNITED STATES v.). 
Case No. 15,1G6. " 



See 



Case No. 5,108a. 

FRERICKS v. COSTER. 

[IT Reporter, 16S.] 2 

Circuit Court, S. D. New York. Jan. 19, 1884. 

Demurrer— To Supplemental Complaint— New 
York Code— Additional Damages Claimed. 

1. The Code of Civil Procedure of New York 
does not authorize a demurrer unless it is to 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
a [Reprinted by permission.] 



the whole- complaint or to a separate cause of 
action alleged in the complaint, 

2. Where a supplemental complaint has been 
served alleging matters arising since the com- 
plaint which increase the plaintiffs damages 
but do not change the cause of action, a de- 
murrer to such supplemental complaint will be 
stricken out. 

On motion to strike out a demurrer. De- 
fendant [Charles R. Coster] was collector of 
internal revenue and seized a still and other 
property of the plaintiff [Frederick Frericks] 
for alleged violations of the internal revenue 
law. The information was dismissed by the 
district court and a certificate of probable 
["reasonable"] cause was refused, and this 
action was brought to recover damages for 
the wrongful seizure. Plaintiff by permission 
of the court filed- a supplemental complaint 
alleging that the judgment and order of the 
district court were taken up by defendant 
for review [Case No. 15,166], and affirmed by 
the supreme court [106 XJ. S. 160, 1 Sup. Ct 
169], and that defendant had been put to 
additional* expense thereby. The defendant 
demurred to the supplemental complaint on 
the ground that it did not state facts suffi- 
cient to constitute a cause of action. 

Edward Salomon, for the motion. 
Elihu Root, Dist Atty., and H. E. Davies, 
contra. 

WALLACE, Circuit Judge. The demurrer 
interposed by the defendant is not to the 
whole complaint or to any separate cause of 
action alleged in the complaint, and is, there- 
fore, an unauthorized pleading. Code, § 492. 
The supplemental pleading of the plaintiff 
which is thus demurred to does not take the 
place of the original complaint; it avers facts 
arising since the original complaint which 
increase the plaintiff's damages but do not 
change his cause of action. It is a pleading 
in addition to the original complaint but not 
one in place of it, and is authorized by sec- 
tion 544 of the Code of Procedure. Motion 
granted. 

[NOTE. Subsequently, the defendant moved 
this court for a certificate of probable cause of 
seizure, which was refused. Frericks v. Cos- 
ter, 22 Fed. 637. A petition was filed in the 
court of claims by Frericks against the United 
States. Judgment was given for the plaintiff 
(21 Ct CI. 16), which was affirmed by the su- 
preme court (XJ. S. v. Frericks, 124 U. S. 315, 
S Sup. Ct. 514).] 



Case No. 5,109. 

FRESE et al. v. BACHOF. 

[13 Blatchf. 234; * Cox. Manual Trade-Mark 
Cas. 273.] 

Circuit Court, S. D. New York. - Jan. 10, 1876. 

Trade-Marks— Infringement— Injunction. 

1. The plaintiffs had a right to use, as a 
trade-mark, in connection with packages of a 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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medical preparation put up and sold by them, 
and known as "Hamburg tea," the words "J. O. 
Frese & Co., Hopfensack, 6. Hamburg," in an 
oval. The defendant had, at one time, sold his 
article of Hamburg tea in packages, with a la- 
bel containing the name of J. C. Frese & Co." 
Although he claimed to have discontinued the 
use of such label, held, that he had rendered 
himself liable to an injunction in that respect. 

2. The plaintiffs also made a claim to the col- 
or of the wrappers and notices and directions 
tied up with the wrappers, and also to the gen- 
eral size and appearance of the packages in 
which they had been accustomed to sell their 
Hamburg tea, independently of such trade- 
mark or label. The defendant's packages were 
of the same size and general- shape as those of 
the plaintiffs, and the color of tne envelopes 
and of the printed notices and directions for 
use, tied up with the envelopes, was nearly the 
same; but the labels on the plaintiffs' pack- 
ages contained, m a plain round label, the 
words "J. C. Frese & Co.." and, embossed in 
an oval, on an oblong white label, the words 
"X C. Frese & Co., Hopfensack, 6, Hamburg," 
while the defendant's labels contained, in a 
round white label, the name "Ed. Bachof & 
Co.," and, on an oblong white label, embossed 
in an oval, "Ed. Bachof & Co., No, 39, Ham- 
burg." Held thnt. on this branch of the case, 
a preliminary injunction must be refused. * 

In equity. 

Arthur v. Briesen, for plaintiffs. 
Edwin M. Wight, for defendant 

JOHNSON, Circuit Judge. The plaintiffs 
have been, for a long time, accustomed to 
put up and sell a medical preparation known 
as "Hamburg tea," and have used, in con- 
nection with it, as a trade-mark, the words 
"J. C. Frese & Co., Hopfensack, 6, Ham- 
burg," in an oval, applying it more common- 
ly on a white label, in raised characters. I 
consider that their right to the use of this 
trade-mark, to distinguish the Hamburg tea 
sold by them, is established. It is shown 
that the defendant did, at one time, sell his 
article of Hamburg tea in packages, with a 
label containing the name of "J. C. Frese & 
Co.," and also with another white label bear- 
ing a strong general resemblance to the 
white label of the plaintiffs. Although he 
claims to have discontinued the use of these 
labels, he has, nevertheless, rendered him- 
self liable to an injunction in that respect. 

The plaintiffs, however, present a larger 
claim. This is to the color of the wrappers 
and notices and directions tied up with the 
wrappers, and also to the general size and 
appearance of the packages in which they 
have been accustomed to sell their Hamburg 
tea, independent of the trade-mark or label 
which has been already spoken of. The de- 
fendant's packets are of the same size as 
those of the plaintiffs; but this is because 
the quantity is what a purchaser usually de- 
sires. The general shape is the same; but 
this arises from the physical properties of 
the compound, which would most readily 
take that shape in being tied up for sale. 
The color of the envelopes, and of the printed 
notices and directions for use, tied up with 
the envelopes, is nearly the same, and might 



mislead, but for the printed or stamped la- 
bel. Those on the plaintiffs* packets con- 
tain, in a plain round label, the words "J. C. 
Frese & Co.," and, embossed in an oval, on 
an oblong white label, the words "J. C. 
Frese & Co., Hopfensack, 6, Hamburg." The 
defendant's labels with equal distinctness, 
contain, in a round white label, the name 
"Ed. Bachof & Co.," and on an oblong white 
label, embossed in an oval, "Ed. Bachof & 
Co., No. 39, Hamburg." I am by no means 
clear, that, as the case stands, the plaintiffs 
have made out any appropriation to their 
own exclusive use of the colored wrappers 
and form of packages employed. On the 
j contrary, in these particulars, I am inclined, 
upon the proofs, to the conclusion that both 
plaintiffs and defendant have employed the 
common method used in Germany for put- 
ting up medicinal teas. Nor do I find, nor 
have I been referred to, any case, in which, 
on such resemblances alone, apart from 
names or labels containing imitative matter, 
it has been held that an injunction would 
lie. These questions, however, it is not nec- 
essary, in this stage of the cause, to decide. 
To a preliminary injunction the plaintiffs 
are not, on this branch of the case, entitled. 
Neither party has any exclusive right in the 
article known as Hamburg tea, which ap- 
pears to be a compound known in the Ger- 
man books of medicine; nor do the plaintiffs 
at present appear to have any special right 
in respect to the form, size and color of the 
packages, the labels upon which are suffi- 
cient to distinguish, even to a careless ob- 
server, the one from the other. 

A preliminary injunction must issue 
against the defendant, restraining him from 
the use of the name of "J. C. Frese & Co.," 
and from that of the trade-mark, or label, 
"J. C. Frese & Co., Hopfensack, 6, Hani- 
burg," on packages of Hamburg tea, and the 
residue of the injunction asked for is denied. 

[NOTE. Subsequently, this injunction was 
made perpetual, and a further injunction grant- 
ed in accordance with the prayer of the bill. 
See Case No. 5,110.] 



Case ISTo. 5,110. 

FRESE et al. v. BACHOF. 

[14 Blatchf. 432; i 13 O. G. 635; Cox, Man- 
ual Trade-Mark Cas. 346.] 

Circuit Court. S. D. New York. March 22, 
1878. 

Trade-Marks— Hamburg Tea — Form and Style 
op Package— Colored Labels — Infringement. 

1. Where a bill was brought in the name and 
right of a firm, by a person claiming to be its- 
sole member, to enforce its right to a method 
of identifying its wares, and it appeared that 
the right belonged to the firm, and that there 
was another member of it, who was not a 
party plaintiff, and the case was a meritorious 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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one, opportunity was allowed to bring in such 
other member. 

2. The plaintiffs' firm had long been accus- 
tomed to pack a compound called "Hamburg 
Tea," in long cylindrical packages with pink 
wrappers, and lo have a crimson paper of di- 
rections, and yellow ones of warning, tied in 
with each package, and their firm name printed 
across a white label within a circle pasted 
across the ends of the string, and the same 
embossed with the words "Hamburg, Hopfen- 
sack, 6," on another white label pasted on the 
package, so that the package, by its form .and 
colors, would be at once known by its general 
appearance, without taking time to read any- 
thing on it; -and their wares had come to be 
well known as theirs by the appearance of the 
packages. ' B. openly used such style of pack- 
age and firm name to put up Hamburg tea. He 
then discontinued the use of the firm name, but 
continued to use the exact form and style of 
package, substituting his own name merely for 
that of the firm on the labels: Held, that, with 
the proper parties before the court, B. ought to 
be restrained by injunction from such use of 
the plaintiffs' symbols. 

[Cited in Hostetter v. Adams, 10 Fed. S43; 
Coats v. Merrick Thread Co., 36 Fed. 327.] 

In equity. 

Arthur v. Briesen, for orator. 

Edwin M. Wight, for defendant 

WHEELER, District Judge. This cause 
has been heard on bill, answer, replication, 
proofs and argument The bill is brought by 
Christel F. H. Frese alone, claiming to stand 
upon rights acquired by a firm to meth- 
ods of identifying their wares, of which he 
alleges himself to be now the sole member. 
The defendant does not admit any right to 
the orator, but leaves him to his proof. The 
proof shows Edward George Schroeder to.be 
a member of the firm equally with the ora- 
tor, and, whatever right it does show in re- 
spect to the matter of the bill, it shows to 
belong to the firm. As the case stands, the or- 
ator has no right to be protected in this form, 
and, if it should proceed to a decree, the bill 
would have to be dismissed. But, the bill is 
brought in the firm name and right, and has 
been litigated in that right, and the want of 
the other member is a defect that can be 
cured by amendment I^ewis v. Locke, 41 
Vt 11. Under such circumstances, where a 
case appears to be meritorious, it is not usual 
to proceed to a decree without affording an 
opportunity to amend upon some terms. Sto- 
ry, Eq ; PL S 236. This consideration makes 
it necessary to inquire into the merits of 
this case. 

The orator's firm have not any patent on 
the compound called "Hamburg Tea." The 
manufacture and sale of that article are 
open to all persons.* Nor is it in the bill di- 
rectly alleged, nor does the bill appear to 
proceed on the ground, that this name was 
appropriated and used by them to identify 
their production. So, for aught that appears, 
all persons are at liberty to apply that name 
to their own manufactures. The proof shows 
clearly that the name of the orator's firm 
has long been used in this business, and that 
the wares of the firm, of this sort, came to 



be known by it It also shows, that this 
firm is a successor of the former one. 
Whether it is or not is a question of fact, 
and this fact could be and has been estab- 
lished by parol proof. The trade-marks of 
the firm were partnership property, and 
would pass to the successors.. Colly. Partn. 
(6th Ed.) § 117, note. The defendant does 
not claim the right to use the firm (name of 
the orator's firm, nor their registered trade- 
mark, and there is no question made about 
those. But the orator claims that his firm 
and their predecessors have long been accus- 
tomed to pack this article in long cylindrical 
packages, with pink wrappers, and to have a 
crimson paper of directions, and yellow ones 
of warning, tied in with each package, and 
their firm name printed across a white label 
within a circle pasted across the ends of the 
string, and the same embossed with the 
words "Hamburg, Hopfensack, 6," on an- 
other white label pasted on the package, so 
that the package, by its form and colors, 
would be at once known by its general ap- 
pearance, without taking time to read any- 
thing on it; and that their wares have come 
to be well known as theirs by the appearance 
of the packages. They have the exclusive 
right to sell their wares as their own, and no 
other person has any right, by any means, 
to palm off any other wares than theirs as 
theirs. And, if any person does utter any 
other wares than theirs as theirs, an action 
at law would lie. And, whenever there is 
danger that this would be done so often as 
to occasion multiplicity of suits, or so as to 
work irreparable injury, a court of equity 
would interfere by injunction. The orator's 
proof shows that the firm has long used this 
style of package. It also appears, that the 
defendant at first openly used the style of 
package and firm name; that, in obedience 
to warning, he discontinued the use of the 
name on the outside of the package; and 
that, under the pressure of legal proceed- 
ings, he has stopped the use of that alto- 
gether, and that of the words "Hopfensack, 
6," but that he still continues the exact form 
and style of package, substituting his own 
name merely for that of the firm, on the la- 
bels. The exact question is, whether this is 
a simulation of his wares for those of the 
orator's firm, calculated to have them pass 
for the orator's firm's wares. Probably, no 
mere form of a package would ever alone 
amount to a representation, capable of de- 
ceiving, that the wares dontained in it were 
those of any particular make. But, when 
the form of these packages, the color of the 
wrappers and papers done up with them, 
and the form and color of the labels, are 
considered all together, it is' quite apparent, 
that, when they had been so long used by 
the orator's firm for holding this particular 
compound when offered for sale, the mere 
appearance of the packages would amount 
to a representation, that they contained that 
article, of that manufacture. It is equally 
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obvious, that the very slight changes made 
by the defendant in the general appearance 
of his packages used by him now, would not 
put the general public purchasing such arti- 
cles on their guard; and that the use of such 
packages for a similar article would amount 
to a forcible representation, that it was the 
same article that the orator's firm had been 
accustomed to pack in that way. And, when 
the mode in which the defendant commenced 
using such packages., and the various steps 
by which he has been brought to his present 
method, are considered, there does not seem 
to be any fair question, but that his use of 
them now is for the purpose of passing off 
his wares for those of the orator's firm. Up- 
on this view of the case, it seems, that, with 
the proper parties before the court, the de- 
fendant should be restrained by injunction 
from making the use he does of these sym- 
bols. 

Let the cause stand, with leave to the ora- 
tor to move for an amendment, if he shall see 
cause, within thirty days; otherwise, let a 
decree be entered, dismissing the bill of com- 
plaint, with costs, but without prejudice. 

2 [Motion to amend bill. This cause has 
been further heard on the motion of the 
orator for leave to amend the affidavit of A. 
v. Briesen, solicitor, in support thereof and 
briefs of counsel. From the whole case it 
appears that the firm of J. 0. Frese & Co. 
consisted of two members. This cause was 
brought by one member, in the name of the 
firm, without joining the other member. 
The whole litigation has been carried on 
with reference to a right of the firm to pro- 
tection and relief against the defendant; 
and it has been carried on in precisely the 
same manner that it would have been if the 
other member had joined in the bill as an 
orator, so far as has been made to appear or 
is claimed. The cause of action that has 
been litigated is exactly the same that the 
bill will cover if the amendment is allowed 
and made. It is urged in opposition that 
the court has no power to permit an amend- 
ment to be made that will change the cause 
of action. This is considered to be true 
when the amendment would bring in a 
cause of action not before involved; and that 
is the sense in which the remark of the su- 
preme court of Vermont, in Lewis v. Locke, 
41 Vt, 11, quoted in the defendant's brief, 
was used. A necessary amendment always 
changes a cause of action in another sense, 
as when it changes what would be no cause 
of action to a good one, or one that the proof 
will not support to one that it will, or one 
imperfectly described to one well described. 
In this case the cause of action in the name 
of the firm is well set forth, but the firm it- 
self is not properly described and represent- 
ed. The amendment will cure that imper- 
fection, which is precisely what was done in 
the case cited. And it may be done at this 

2 [From IS O. G. 635.] 



stage of the cause. Tremaine v. Hitchcock, 
23 Wall. [90 U. S.] 518. It is also argued that 
the orator should not be favored because he 
seeks to restrain dealing in the well-known 
compound involved called "Hamburg Tea." 
But that is not the relief sought, nor that to 
which the firm is thought to be entitled; but 
it is that the defendant shall not pass off 
tea of this sort, of his own or others' manu- 
facture, for that of the orator's firm. This 
is not claiming any monopoly, nor fostering 
one, but is merely claiming and protecting 
a right of that firm that is common to all 
persons. On the whole, it is considered that 
the amendment should be allowed, but that 
the orator should recover no costs of the pro- 
ceedings in the cause while it was so situated 
that it could not proceed to a final decree in 
his favor; and the defect was one of which 
he must have had knowledge, although prob- 
ably he had no knowledge of its effect Let 
an order be entered granting leave to amend 
the bill of complaint by permitting said 
Johann Siegmund Schroeder to appear as a 
party complainant therein in his right as a 
member of the firm of J. C.'Frose & Co. at 
any time before the 15th day of May, 1S78; 
and, upon such appearance, let a decree be en- 
tered for the orators according to the opin- 
ion hereinbefore filed, with costs to the ora- 
tors after the appearance; and if he does not 
so appear, let a decree be entered dismissing 
the bill of complaint with costs, but without 
prejudice. 

[Decree: This cause having come on to be 
heard upon the bill of complaint herein, the 
answer of the defendant, E. Bachof, the 
replication of the complainants to such an- 
swer, the amendment to the bill of complaint 
duly entered in the order-book, and the 
proofs— oral, documentary, and wrucen— 
taken and filed in said cause, and the same 
having been argued by counsel for the re- 
spective parties, and it appearing that the 
firm of J. C. Frese & Co. is exclusively en- 
titled to the style and arrangement of pack- 
ages mentioned in the bill of complaint for 
containing the medical compound known as 
"Hamburg Tea," manufactured and sold by 
said firm, and also to the exclusive use of 
its registered trade-mark, mentioned in said 
bill of complaint, and that the defendant has 
infringed the rights of the complainants by 
manufacturing, using, and selling what pur- 
ports to be "Hamburg Tea," in packages of 
substantially the same style and arrange- 
ment as those to which the complainants' 
firm, of J. C. Frese & Co,, is exclusively en- 
titled, and also by applying to said packages 
the complainants' said registered trade- 
mark: Now, therefore, in consideration 
thereof, it is ordered, adjudged, and decreed, 
and the court doth hereby order, adjudge, 
and decree as follows, viz.: (1) That the 
said complainants do recover of the defend- 
ant those costs and charges and disourse- 
ments in this suit— to be taxed— which ac- 
crued after Johann Siegmund Schroeder has 
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been made a party complainant herein Id 
his right, as a member of the complainants' 
firm of X C. Frese & Co. (2) That the said 
•complainants do recover of the defendant the 
damages which the complainants have sus- 
tained by, and compensation for, the manu- 
facture, use, and sale by said defendant of 
medical, or other goods contained in pack- 
ages made in imitation of the style and ar- 
rangement of complainants' packages, set 
forth in the bill of complaint, or resembling 
the same so nearly as to be calculated to de- 
ceive. (3) That the said complainants do re- 
cover of the defendant the damages which 
the complainants have sustained by, and 
compensation for, the manufacture, use, and 
sale by the defendant of medicinal or other 
goods contained in packages to which the 
complainants' registered trade-mark No. 1,- 
94G, or substantially the same, or so nearly 
resembling it as to be calculated to deceive, 
was affixed. (4) That Joseph M. Deuel, of 
the city of New York, N. Y., be appointed 
master to ascertain and take and state and 
report to the court the number of packages 
containing medical or other goods manu- 
factured or put up, and the number sold, by 
the defendant, or on his behalf, in infringe- 
ment of the style and arrangement of the 
complainants' package, and the number of 
such packages now on hand; and also the num-. 
berof packages manufactured or put up, and 
the number sold by the defendant, or on his 
behalf, having the complainants' registered 
traue-mark No. 1,946, or substantially the 
same, or so nearly resembling the same as 
to be calculated to deceive, affixed thereto, 
and the number of such packages on hand; 
and also the gains, profits, and advantages 
which the said defendant has received, or 
which have arisen or accrued to him by rea- 
son of such infringements, and the damages 
•suffered hy the complainants, and the com- 
pensation due the complainants by virtue 
thereof. (5) That the said master, on such 
accounting, shall have the right to cause an 
examination of said defendant, and of other 
witnesses, to be had ore tenus or otherwise, 
and shall have the right to order the produc- 
tion of the books, vouchers, and documents, 
xind other memoranda of said defendant, his 
agents, servants, and attorneys; and that the 
said defendant and other necessary wit- 
nesses attend for such purpose before said 
master from time to time, as such master 
shall direct (6) That a perpetual injunc- 
tion be issued in this suit forthwith against 
the said defendant, restraining him, his 
clerks, agents, servants, attorneys, and work- 
men, and all claiming or holding under or 
through him, according to the prayer of the 
bill of complaint for such injunction, but in 
accordance with the opinion filed in this 
cause.]2 

[NOTE. See Frese v. Bachof, Case No. 5,- 
109.] 

2 [From 13 O. G. 635.] 



Case No. 5,111. 

FRESE et al. v. BIEDENFELD. 

[14 Blatchf. 402; 3 Ban. & A. 205.] i 

District Court, S. D. New York. Jan. 31, 
1878. 

Kquitt Practice— Examiner's Fees— Attach- 
ment. 

In a suit in equity the proofs taken on the 
part of the defendant were not filed, because 
the examiner's fees had not been paid. The 
plaintiff moved for an order that such proofs 
be filed, and that an attachment issue against 
the defendant to compel payment of such fees. 
Hddy that the motion must be denied. 

[Cited in J. L. Mott Iron Works v. Standard 
Manuf'g Co., 48 Fed. 347.] 

[This was a bill in equity by J. C. Frese & 
Co. against Shalberg Biedenfeld.] 

Arthur v. Briesen, for plaintiffs. 
James D. Onderdonk, for defendant 

WHEELER, District Judge. This cause 
has been heard on the motion of the com- 
plainant to have the defendant's proofs or- 
dered to be filed, and for an attachment to 
compel payment of the examiner's fees. 
Equity rule 82 requires a master to file his 
report -whether his fees are paid or not, and 
provides for an attachment to compel pay- 
ment There is no rule requiring an exam- 
iner to file testimony taken by him, without 
payment of his fees. Doubtless he has a 
lien as against the party for whom testi- 
mony is taken, upon the testimony, for his 
fees; and, in addition to that remedy, he 
may proceed by application to the court for 
an attachment to compel payment Cald- 
well v. Jackson, 7 Cranch [11 U. S.] 276. 
The other party can have no greater, if as 
great, right to the testimony. In this case, 
the other party claims that the testimony 
shall be put on file, not for the purpose of 
establishing his case, but that it may be 
overruled as showing a defence. It is 
doubtful whether he has any right to the 
testimony for that purpose, but, if he has, 
it must be subordinate to the right of the 
examiner to have his fees first paid. To 
order the testimony filed without payment 
to the examiner would cut off one of his 
remedies, and it may be a very useful one. 
If the party who has caused the testimony 
to be taken is willing or prefers to have his 
cause heard without it, the opposite party 
does not seem to have any just cause for 
complaint If, however, he deems the testi- 
mony of sufficient value to him to be paid 
for by him, he may be entitled to have it 
filed on making the payment But that is 
not his position on this motion. Here he 
asks to have it ordered on file without mak- 
ing payment, that it may be overruled as 
constituting a defence. That he does not 
appear to be entitled to. Motion denied. 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 205; and 
here republished by permission.] 
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Case No. 5,113. 

FRESH v. GILSON. 

[5 Cranch, C. C. 533.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838.2 

Indebitatus Assumpsit — Contract undek Seai. 

— Action against Defendants not 

Party to the Contract. 

The plaintiff cannot recover in an action of 
indebitatus assumpsit, for work and labor 
done under a contract under seal, unless the 
whole work has been done according to the con- 
tract; nor in an action against three defend- 
ants, upon a contract under the seal of one de- 
fendant only; unless the contract was made 
for the benefit of all the defendants, and the 
work performed according to the contract. 

[See note at end of case.] 

The defendants [Riah Gilson and others] 
had a contract with the Chesapeake and 
Ohio Canal Company for making culvert 
No. 116, in section No. 150; and the plaintiff 
[W. H. Fresh], by a written contract under 
his seal and that of Gilson, one of the de- 
fendants, undertook to do the work, by the 
4th of July, 1833, at a less price as to part 
of the work, and at the contract price as to 
the residue. This contract was given in 
evidence by the plaintiff. The defendants 
gave evidence tending to show that, accord- 
ing to a stipulation in that contract, Mid- 
ler, one of the defendants, (not Gilson, who 
had signed and sealed the contract,) not be- 
ing satisfied with the progress of the work, 
some time in July, 1833, came and declared 
the plaintiff's contract to be abandoned, and 
proceeded to finish the work before the 21st 
of December, 1833. The defendants at- 
tempted to prove the amount which they had 
been obliged to pay to complete the contract; 
the vouchers produced were disputed at 
every step, and the plaintiff took four bills 
of exception to the admission of evidence. 

Brent & Brent, for plaintiff. 
Mr. Bradley, for defendants. 

THE COURT, at the motion of Mr. Brad- 
ley, the defendants' counsel, instructed the 
jury, that if they should find from the evi- 
dence that there was an agreement under 
seal between the plaintiff and the defend- 
ants for the execution of the work and labor 
for which this action is brought, the plaintiff 
is not entitled to recover. 

CRANCH, Chief Judge, would have added, 
"unless they should also be satisfied by the 
evidence that the plaintiff had performed 
the work according to his agreement" 

THE COURT also instructed the jury, at 
the instance of the defendants' counsel, that 
if they should find from the evidence, that 
the plaintiff performed the work and labor 
for which this action is brought, under a 

i fReported by Hon. William Cranch, Chief 
Judge.] 
2 [Reversed in 16 Pet. (41 U. S.) 327.] 



sealed agreement between the plaintiff and 
Riah Gilson, the plaintiff- is not entitled to 
recover in this action. 

CRANCH, Chief Judge, would have added, 
"unless they should be satisfied by the evi- 
dence, that the plaintiff had done the work 
according to the written contract; and that 
the contract was made by Gilson for the 
benefit of all the defendants and with their 
consent, and that they recognized it" 

To these instructions the plaintiff also ex- 
cepted, and took his bills of exception. Ver- 
dict and judgment for defendants. 

[NOTE. This judgment was reversed by the 
supreme court, Mr. Justice Daniel delivering 
the opinion, in which it was held: 

[1. Liability for the a^ts of others may be 
created either by a direct authority given for 
their performance, or it may flow from their 
adoption, in some instances from acquiescence 
in those acts. But presumptions can stand only 
whilst they are compatible with the conduct of 
those to whom it may be sought to apply them, 
and must still more give place when in conflict 
with clear, distinct, and convincing proof. 

[2. Wherever the rights of a party, founded 
upon a deed, are dependent on the terms and 
conditions of that deed, the instrument thus 
creating and defining those rights must be re- 
sorted to, and must regulate, moreover, the 
modes by which they are to be enforced at law. 
These identical rights cannot be claimed as be- 
ing derived from a different and inferior source. 
If the deed be in force, all who claim by its pro- 
visions must resort to it. 

[3. When the contract contained in a deed 
has been varied or substituted by the subse- 
quent acts or agreements of the parties, thereby 
giving rise to new relations between them, the 
remedies originally arising out of the deed may 
be varied in conformity with them. An action 
upon the deed would not be insisted upon or 
permitted, because the rights and obligations 
of the parties to the suit would depend on a 
state of things by which the deed had been put 
aside. 16 Pet. (41 U. S.) 327.] 



FRETTER, The JOHN. See Case No. 7,342. 

Case !No. 5 5 112a. 

In re FREUDENFELS.i 

District Court, S. D. New York. Aug. 25, 
1879. 

Bankruptcy— Amending Petition— Laches. 

[It was the design of the bankrupt law that 
proceedings in bankruptcy should be summary, 
—that they should go on without delay; and, 
where an order to show cause was denied on 
the day the petition was filed because it appear- 
ed on the face thereof that the bankrupt re- 
sided out of the jurisdiction, the petitioners 
cannot, after a delay, without sufficient ex- 
cuse, of nearly a year, have the petition amend- 
ed so as to show that the bankrupt did in fact 
reside within the jurisdiction, especially when 
the bankrupt law was repealed in the mean- 
time.] 

In bankruptcy. 

Thos. J. McKee (A. J. Dittenhoefer, of 
counsel), for petitioners. 
A. H. Hitchcock, for another creditor. 

i [Not previously reported.] 
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CHOATE, District Judge. The petition in 
this case was filed Aug. 31, 1878. Two 
creditors joined in the petition. The peti- 
tion averred that for a period of sis months 
next preceding the date of the filing of the 
petition the alleged bankrupt resided in East 
Orange, New Jersey. The order to show 
cause was refused because it appeared on the 
petition itself that the court had no juris- 
diction. A memorandum to this effect was 
endorsed on the petition on the same day on 
which it was filed. Nothing more was done 
in the matter till Aug. 21, 1879, when the 
two petitioning creditors presented another 
petition to the court, showing that the al- 
leged bankrupt in fact resided in the city of 
New York during the necessary period of 
time to have given this court jurisdiction of 
the case, if it had been so averred in the 
petition, and praying to be allowed to amend 
their petition. This petition is supported by 
an affidavit of the bankrupt tending to prove 
the fact now alleged as to his residence. The 
bankrupt apparently favors the action of the 
petitioning creditors in attempting to revive 
these proceedings. Upon this petition, notice 
was ordered to be given to all the creditors 
of the alleged bankrupt to show cause why 
the amendment should not be allowed. Up- 
on the return of the order to show cause, a 
creditor appeared and objected to the amend- 
ment, and the petition was dismissed for 
laches in making the application, but with 
leave to renew. The motion is now renewed 
on the affidavits intended to excuse the de- 
lay on the ground that both of the petitioners 
have been sick a large part of the time since 
Aug. 31, 1878, and one of them out of the 
country a part of the time, and their attor- 
ney had been so pressed with business that 
he was unable to attend to the matter earlier. 
The excuses are wholly insufficient, and do 
not account for the delay. The only proper 
inference to draw from the papers is that 
the petitioning creditors really abandoned 
the proceeding, and that for some reason 
that has recently become operative with 
them they desire now, with the approval of 
the debtor, to revive it 

It is still urged that, as no particular in- 
jury is shown to have resulted from the de- 
lay to any other creditor, the general princi- 
ple which favors amendments to conform 
pleadings to the facts should be applied in 
this case. I think not It was the obvious 
design of the bankrupt law that proceedings 
in bankruptcy should be summary; that 
upon the filing of the petition the case should 
go on without delay, by the appointed series 
of meetings, hearing, and other steps to the 
end of distributing the estate among the 
creditors, and the discharge, or refusal of 
discharge, of the debtor. It never was in- 
tended that petitions should be filed and the 
commencement of proceedings here used for 
other purposes merely to obstruct creditors 
in pursuing then' remedies elsewhere, with- 
out giving them, with reasonable promptness. 



that relief which they have in bankruptcy. 
While there might be shown peculiar circum- 
stances which had prevented and would ex- 
cuse the diligent prosecution of a petition by 
creditors, yet to permit an abandonment of 
it for eleven months, and then its revival 
after the repeal of the bankrupt law, would 
virtually be entertaining an application now 
to put a debtor into bankruptcy. This is 
what is really asked in this case under the 
form of amending the petition. Any credit- 
or who examined this record would have a 
right to assume long before the eleven 
months had expired that the proceeding 
was abandoned, and to" act on that assump- 
tion in his treatment of the debtor. The re- 
lief asked would not be a proper exercise of 
the discretionary power to allow an amend- 
ment, because the creditors have most un- 
reasonably failed to proceed according to th*, 
obvious intent and purpose of the bankrupt 
law, and especially since the law has been 
repealed, because to grant the amendment 
would in effect be to entertain jurisdiction 
of a case not in reality commenced while the 
law was in force. Petition dismissed. 



Case Mb. 5,113. 

FREVALL v. BAOHE. 

[5 Cranch, C. 0. 463.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Deposition— Filing Interkogatories and Ckoss 
Intekuogatokies— Notice. 

A commission to take a deposition in a for- 
eign country may issue for the plaintiff ex 
parte by order of the court, or of a judge in 
vacation, if the opposite party does not file 
his cross interrogatories, provided his inter- 
rogatories shall have been filed ten days be- 
fore the rule day; and it is not necessary to 
give notice to the opposite party of the filing 
of the interrogatories; nor is it necessary that 
the party or the commissioner should give no- 
tice to the opposite narty of the time and place 
of taking the deposition in a foreign country. 
But it must appear that the commissioner took 
the oath annexed to the commission. 

Mr. Key, for defendant [Franklin Bache, 
administrator of J. Dabadie], objected to a 
deposition of one Fournier, taken under a 
commission to D. C. Croxall, the United 
States consul at Marseilles, in France, be- 
cause (1) the commission was issued ex parte 
without notice to the defendant of an ap- 
plication for the commission, or of the, filing 
the plaintiff's interrogatories; (2) because it 
was enclosed in an envelope directed to the 
chief judge of the court, when, by the com- 
mission the commissioner was required to 
"send the same to the judges;" and (3) be- 
cause it does not appear that the commis- 
sioner took the oath annexed to the commis- 
sion as he was required by the commission 
to do. On the 17th of May, 1337, the plain- 
tiff [Peter E. Frevall] filed his interroga- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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tories, more than ten days before the rule 
day, which was the first Monday in June. 
On the 23d of June, more than fire days 
After the rule day, the plaintiff filed a peti- 
tion for a commission, -which was ordered, 
^ind on the 8th of July was issued to Daniel 
C. Oroxall, Esq., United States consul at Mar- 
seilles. On the 16th of November, the com- 
mission was returned with the deposition in 
an envelope, directed "To the Hon. William 
<3ranch, Chief Judge of the Circuit Court for 
the County of Washington, District of Co- 
lumbia." By the Maryland act of 17S5, c. 72, 
§ 14, the parties have a right to be present 
At the execution of all commissions for tak- 
ing evidence, &c. For this purpose, the op- 
posite party must have notice. It is also re- 
quired by the dictates of natural justice. 

R. S. Coxe, contra. The 26th rule of equity 
practice for the circuit courts of the United 
States, says, "All testimony taken under a 
•commission, shall be taken on interrogatories 
and cross-interrogatories filed in the cause, 
unless the parties shall dispense therewith, 
which interrogatories shall be filed in the 
•clerk's office ten days previous to a rule-day; 
after which the defendant shall be allowed 
five days to file his cross-interrogatories, un- 
less he waives his right" The act of Mary- 
land is applicable only to commissions exe- 
cuted in that state. In the case of Grant v. 
Nailor, 4 Cranch [S U. S.] 224, 231, one of the 
objections overruled by the court was, that 
there was no notice of the time and place of 
executing the commission; and no cross-in- 
terrogatories were filed. 

Mr. Smith, the deputy clerk of this court, 
stated that the practice, ever since the rule 
•of the supreme court, had been to file the in- 
terrogatories ten days before a rule day; and 
if the opposite party does not file cross-inter- 
rogatories within five days thereafter, the 
commission issues upon the order of the 
court, or of a judge in vacation, without no- 
tice of the motion. 

MORSELL, Circuit Judge, stated that such 
also was the practice in Maryland. 

THE COURT (THRUSTON, Circuit Judge, 
Absent) overruled air. Key's two first objec- 
tions, but rejected the deposition because it 
did not appear that the commissioner had 
taken the oath annexed to the commission. 

[See Frevall v. Bache, 14 Pet. (39 U. S.) 95.] 
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In re FREY et al. 

[9 Ben. 185.] i 

District Court, S. D. New York. July, 1877. 

Practice in Bankruptcy— Stenographic Report 
op Testimony. 

A bankrupt, on examination before a regis- 
ter under section 26 of the act [14 Stat 517], 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



cannot require the register to have his testi- 
mony taken down in common writing, when the 
assignee furnishes a stenographer to take it 
down and desires to have it so taken. 

In this case the bankrupts [Daniel Frey 
and others] appeared before the register 
for examination under section 26 of the act, 
and the counsel for the assignee proceeded 
to have the examination taken down by a 
stenographer, whereupon the attorney for 
the bankrupts objected, stating that if the 
counsel for the assignee would afterwards 
supply him gratis with a copy of the testi- 
mony he would withdraw the objection, but 
otherwise he would not He insisted that the 
register must have the testimony taken down 
in common writing, so that the questions and 
answers might be plainly seen, to enable 
him to cross-examine the bankrupts. The 
register over-ruled the objection, and the 
question was certified to the court The 
register, in his certificate, said: "The ques- 
tion substantially is, whether any party 
may, at his will, forbid stenography upon 
the trial and compel common writing. I 
think not The art of swift writing is too 
valuable, too prevalent and too well recog- 
nized by law and by the courts, for this." 

BLATCHFORD, District Judge. I concur 
with the register. 

[NOTE. For a final hearing on specifica- 
tions and proofs in opposition to the bankrupts* 
discharge, see In re Frey, 9 Fed. 376.] 
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In re FREYVOGEL. 

[25 Pittsb. Leg. J. 109.] 

District Court, W. D. Pennsylvania. 1878. 

National Banks — Mortgage to Secure Future 

Advances— Payment or Disciiakge— 

Intention of Parties. 

1. A mortgage of $11,000, taken by a nation- 
al bank to secure an indebtedness for firm notes 
and renewals thereof previous to the date of 
said mortgage, is not rendered illegal or void 
by the act of congress as being taken for future 
advances, by reason of the bank delivering the 
notes secured by the mortgage, shortly after 
its execution, to the bankrupt to prove in a 
copartnership settlement in a state court. 

2. The acceptance of memorandum notes, 
with the minor son of the bankrupt as endorser, 
by said bank, in place of said notes delivered 
to the bankrupt, for the purpose specified, and 
renewal by said bank of said memorandum 
notes, for several months, for said bankrupt, 
leaving the original $11,000 of the indebtedness 
due on said renewal notes, is not payment or 
discharge of the mortgage taken to secure the 
original indebtedness of same amount, 

3. The act of the party at the time of giving 
the new notes and renewals, and not his intention 
or understanding, is to prevail in a legal con- 
troversy wherein substitutions, renewals, or ex- 
tensions are claimed as payments of the origi- 
nal discounts or indebtedness secured by the 
mortgage. 

[In bankruptcy. In the matter of Henry 
A. Freyvogel.] 
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By SAMUEL HARPER, Register: 
The assignee having sold encumbered prop- 
erty divested of encumbrances, the matter 
has been referred" to me to ascertain liens 
and report distribution. The claimant upon 
the fund is Doniinick Ihmsen, trustee for 
the City National Bank of Pittsburgh, who 
seeks to be paid the amount of four promis- 
sory notes made by the bankrupt to the or- 
der of, and endorsed by, John M. Freyvogel, 
the first dated March 30, 1S75, for $4,000, the 
second dated April 8, 1875, for §2,600, the 
third dated May 11, 1S75, for $2,443.33, and 
the fourth dated June 23, 1875, for §1,900; 
and all at four months, the aggregate 
amount being $10,933.33. It is claimed that 
these notes are secured by a mortgage given 
by the bankrupt, on the real estate sold by 
the assignee, dated February 2, 1875, for the 
payment of $11,000 in one year, "which 
amount is as collateral security for certain 
promissory notes held by the City National 
Bank which were discounted and renewed 
before date hereof for said H. A. Freyvogel, 
as will appear more fully on reference being 
had to said in part recited obligation." 

The bond and mortgage are dated Febru- 
ary 2, 1875, nearly two months prior to the 
date of the first note claimed on, and con- 
sequently the notes there described are not 
the notes now outstanding. The notes de- 
scribed in the bond are as follows: One dat- 
ed October 19, 1874, for $2,000; one Novem- 
ber 27, 1874, for §4,000; one December 5, 
1874, for $2,000; and one January 8, 1S75, 
for $2,433.33,— and all having four months 
to run. At the date of the mortgage the 
City National Bank held the four notes just 
"described, which were made by the firm of 
W. J. Anderson & Co., of which the bank- 
rupt was a partner, and endorsed by the 
bankrupt The firm was then dissolved and 
proceedings were pending in the state courts 
for the settlement of its accounts. An ar- 
rangement was effected between the bank 
and Freyvogel, by which the latter executed 
the mortgage referred to and gave his *n- 
dividual notes, endorsed by his minor son, 
of even date, amount and time to run of the 
notes then held by the bank— which latter 
notes were to be surrendered to him. A 
large mass of testimony was offered, which 
I have labored in vain to put to some practi- 
cal use. The question presented and urged 
with great zeal by the assignee's solicitor is, 
that the circumstances surrounding the mort- 
gage constitute a new loan- and that the new 
mortgage upon the faith of which the loan 
was contracted, is void under the provisions 
of the act of congress approved June 3, 1SG-1, 
known as the "National Bank Act" [13 Stat 
107]. The 28th section (now section 5137 of 
the Revised Statutes) limits the real estate 
that may be held by a national bank, as fol- 
lows: "First Such as shall be necessary for 
its immediate accommodation in the trans- 
action of its business. Secoud. Such as shall 
be mortgaged to it in good faith by way of 
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security for debts previously contracted. 
Third. Such as shall be conveyed to it in 
satisfaction of debts previously contracted in 
the course of its dealings. Fourth. Such a& 
it shall purchase at sales under judgments, 
decrees, or mortgages held by such associa* 
tion, or shall purchase to secure debts due to- 
said association. Such association' shall not 
purchase or hold real estate in any other 
case or for any other purpose than as speci- 
fied in this section; nor shall it hold the poa- 
session of any real estate under mortgage 
or hold the title and possession of any real 
estate purchased to secure any debts due to- 
rt for a longer period than five years." 

If the first position of the counsel be cor* 
rect, the second must as a matter of course 
follow. If the facts show the transaction to- 
be a new loan, they must also show that the- 
debt, then existing, was paid; but the very 
first step in the transaction negatives such 
an idea. The preceding negotiation had 
for its object the securing of the debt for 
which the bankrupt was liable, and the testi- 
mony does not disclose a syllable as to, an 
intent on the part of either the bank or Frey- 
vogel to negotiate for the payment of that 
debt It is true that Freyvogel testifies that 
it was his understanding that when he gave 
the mortgage and the new notes that the 
old ones were paid, but that it is only his- 
understanding. He desired to use the old 
notes in his equity case against his partner, 
Anderson. The bank desired to have them 
paid, but Freyvogel was unable to pay them, 
and the mortgage security was agreed upon, 
and when given, the old notes were given 
up to him for the purpose for which they 
were desired. The mortgage itself negatives- 
the idea of a new loan, and shows the fact 
of a subsisting debt. It reads "which 
amount is as collateral security for pay- 
ment of certain promissory notes held by 
the City National Bank which, were dis 
counted and renewed before date hereof for 
said H. A. Freyvogel." And to the same ef- 
fect is the bond: "which amount is pay- 
able to said trustee as collateral security for 
the payment of the following promissory 
notes, being renewals and discounts before 
the date hereof and on the respective dates; 
of the same in favor of said Henry A. Frey- 
vogel, the original endorser on said notes." 

The mortgage speaks of notes "discounted 
and renewed," and the bond of "renewals 
-and discounts," and both that such renewals 
and discounts were before the date of the 
bond and mortgage. It is true, that in 
neither the bond or mortgage are the notes 
described as those of W. J. Anderson & Co., 
as should have been the case, but the mort- 
gage describes them as having been dis- 
counted and renewed "for said H. A. Frey- 
vogel, the original endorser on said notes.'*" 
It is very evident, however, that the bonia 
and mortgage refer to, and describe the old 
notes, and not the new notes substituted for 
them. The old notes were made by the 
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firm of W. J. Anderson & Co., to the order 
of H. A. Freyvogel, and by him endorsed, 
and it was perfectly proper for the mortgage 
to say that the notes had been discounted 
for the bankrupt, as the presumption is that 
the last endorser is the person for whom 
such obligations are discounted, and it was 
undoubtedly correct for the bond to say that 
the notes were "in favor of H. A. Freyvogel, 
the original endorser." Neither of these ex- 
pressions could apply as well to the new 
notes, as they were made to the order of John 
M. Freyvogel. The conclusion is irresisti- 
ble that the mortgage was given to secure 
the old notes, and not for the purpose of' se- 
curing a new loan made at the time. The 
bankrupt, however, testifies very positively 
that it was his understanding that the trans- 
action paid the old notes, and that he gave 
his bond and mortgage under those condi- 
tions. A personal knowledge of many years 
of Mr. Freyvogel, satisfies me that he was 
thoroughly conscientious in his testimony, 
but on some points -he is flatly contradicted 
by the witnesses for the bank, some of whom 
— Ihmsen, Callery and Maginn, notably— I 
have intimately known equally long, and 
whom I am convinced testified fully as con- 
scientiously. The bankrupt does not, how- 
ever, detail any facts to sustain the idea of 
payment; nothing.but his understanding and 
intention. Evidence of the intention of the 
parties at the time of the discounts, to con- 
sider the new notes as renewals of former 
notes preceding them in the series, is not 
admissible; for the question was one of 
fact, whether or not, they were renewals, 
and not what the parties intended or consid- 
ered. Appeal of Bank of Commerce, 8 
Wright [44 Pa. St.] 423. Hence the inten- 
tion of the parties is not to govern the con- 
troversy, but the facts occurring at the time 
the transaction occurred. As already shown, 
the mortgage was taken to secure the old 
notes, an existing indebtedness. The bank- 
rupt himself admitted the mortgage to be 
but security. That it paid the debt is not 
even pretended. Then, did the new notes 
pay the debt? Certainly there was no 
agreement expressed that they should have 
that effect The existing debt having been 
secured by the mortgage, the old notes were 
surrendered by the bank to Freyvogel, that 
he might have the use of them in his equity 
suit against his partner, and the new notes 
were given as a mere matter of form; they 
were called "memorandum notes" ; they 
were numbered and marked by the bank to 
correspond with the numbering and marking 
of the old notes. It is not pretended by the 
bankrupt that these notes paid the old ones. 
He merely alleges that when he gave the j 
mortgage and new notes, he understood it j 
to be payment. Both mortgage and notes 
entered into the payment, yet, as we have 
seen, the mortgage was unquestionably giv- 
en as security for the old notes. There is 
nothing in the fact as detailed in the testi- 



mony, to warrant the understanding of the 
bankrupt as to the effect of the transac- 
tion. 

Proof has been given of the various trans- 
actions with the bank when the memoran- 
dum notes fell due, and it is strongly urged 
that the facts show payment When a note 
fell due, another was offered to the bank, 
discounted, and the proceeds placed to the 
credit of the bankrupt, who then lifted the 
matured note by his check. And this is 
claimed to be payment But such a claim 
is not supported by authority. On the con- 
trary, all the authorities show it to be re- 
newal. In Hartly v. Kirlin, 9 Wright [45 
Pa. St.] 54, affirming the court below, the 
judge used this language: "It is difficult 
to define exactly what a renewal is; so 
far as our opinion goes, we consider it an 
extension of credit— a new loan of the same 
credit formerly given—an agreement not to 
require to pay the due note by other funds, 
but for a consideration to extend the time 
of payment of the old debt, by fixing a new 
period, through a new note, for its payment. 
The old debt, not being paid except in form, 
no new fund passing into or out of the bank, 
lives again in the new, because by an actual 
payment it has never been ended." This 
language is appropriate to this case. There 
was only the form of payment by applying 
the proceeds of the new to the lifting of the 
old note— the debt all the time remaining un- 
paid. The substance of payment was never 
realized. When the mortgage was given, 
Freyvogel was indebted to the bank about 
$11,000, and that indebtedness has never 
been satisfied, and it is perfectly clear that 
nothing in the national bank act forbids the 
bank taking a mortgage securing for such 
a debt The mortgage is clearly within the 
second clause of the 2Sth section of that act. 
The debt to secure which it was given was 
certainly "previously contracted," and the 
property was as certainly mortgaged to the 
bank "in good faith," thus fulfilling all the 
conditions of the law. Nothing, therefore, 
but the payment of the debt would discharge 
the security. There is no pretense that the 
debt was ever paid in substance, and nothing 
short of a positive agreement between the 
parties that the new notes should operate 
as payment, can discharge the debt No such 
agreement is alleged. 

Some testimony has been offered on the 
subject of usury, but as the fund in the 
assignee's hands is not sufficient to pay the 
debt when reduced by deducting the usur- 
ious interest, it is not necessary for me now 
to make any calculation to determine the 
actual amount of the debt Should the bank 
seek to prove for the defect, the testimony 
will control the liquidation. I find that the 
bank is entitled to the whole fund. 

John Bartou, for assignee. 
Chas. F. McKenna and M. W. Acheson, for 
City Nat. Bank. 
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Case No. 5,116. 

In re FRIEDBERG. 

[19 N. B. R. 302.] i 

District Court, S. D. New York. Dec 5, 1879. 

BAXKituPTcr — Discharge of Debtor — Failure 
to Keep Books of Account. 

1. The fact that the bankrupt failed to keep 
proper books of account in a business which 
lias been entirely closed out, there being no 
debts due to nor owing by him, arising out of 
such business, will not prevent a discharge. 

2. Nor will a discharge be prevented by the 
fuct that he failed to keep proper books of ac- 
count in his business prior to the passage of the 
bankrupt act. 

[In bankruptcy. In £he matter of Isaac 
Friedberg.] 

Carpenter & Hays, for bankrupt. 
C. Blandy, for opposing creditors. 

CHOATE, District Judge. This is an ap- 
plication for the discharge of the bankrupt. 
The only specification of which any proof 
Is offered that requires any consideration, 
as that the bankrupt, since March 2, 1867, 
being a merchant or tradesman, kept no 
books of account It appears that prior to 
April, 1S74, for a short time, the bankrupt 
was engaged in the business of buying and 
selling tobacco and cigars, and that in that 
business he kept no books of account. But 
it further appears that that entire business 
is closed out, there being neither debts due 
to him nor owing by him which arose out 
of that business. The case is therefore ex- 
actly like the case of In re Keaeh [Case No. 
7,629], in which Judge Lowell held that the 
failure to keep books in such a case did 
not prevent the granting of a discharge. I 
entirely concur in the reasoning on which 
that decision was rendered. It further ap- 
pears that very many years before the bank- 
ruptcy, the bankrupt was engaged in some 
business from which there may be some 

i [Reprinted by permission.] 



uncollected claims still due to him, but the 
evidence does not show the business was 
continued after the 2d of March, 1867. Dis- 
charge granted. 



Case No. 6,117. 

FRIEDLANDER et al. v. JOHNSON et al. 

[2 Woods, 675.] i 

Circuit Court, S. D. Mississippi. May Term, 
1875. 

Husband and Wife — Conveyances between — 
Rights of Creditors — Trusts. 

1. If a husband borrow or use his wife's 
money or estate for his individual purposes, he 
becomes equitably indebted to her, and may 
secure her by payment, pledge, or in -any other 
proper way. 

2. A statute of Mississippi declares that "if 
the husband shall purchase property in his own 
name with the money of his wife, he shall hold 
the same only as trustee for her use; but such 
trust shall be void as against creditors of the 
husband, who contracted or gave credit in 
consequence of his possession of such property, 
without notice of the trust." Held, that this 
statute could not avail a creditor of the hus- 
band when the wife's property had once stood 
in the husband's name, but had been conveyed 
by him to a third person, who purchased in 
good faith and who had made a bona fide con- 
veyance to the wife for a valuable considera- 
tion. 

3. A creditor of the husband, in order to 
haye the trust raised by the statute declared 
void in his favor, must show that credit was 
given by him to the husband in special and 
specific reliance on that particular trust prop- 
erty. 

[Cited in McClung v. Steen, 32 Fed. 376.] 

4. When either the money or any other assets 
of one person are used by another to purchase 
property in his own name, a resulting trust 
arises in favor of the party with whose means 
the purchase is made. 

In equity. This was a creditor's bill 
brought to subject a certain plantation, of 
which the legal title stood in the name of 
Elizabeth Johnson, to the payment of a 
judgment recovered by the complainants 
LFriedlander & Gerson] against her husband, 
Robert G. Johnson. The defendants, John- 
son and wife, were married in 1S53, having 
previously entered into a marriage settle- 
ment by deed inter partes, whereby all the 
property of the wife was conveyed to a 
trustee for her separate use, leaving her 
free as if she were unmarried, and sole and 
perfect owner, to lease, alien, encumber, de- 
vise or bequeath the same, or any part there- 
of, according to her own will and pleasure. 
The defendant Robert G. Johnson, at the 
time of his marriage with his wife Eliza- 
beth, had no property, while she was the 
owner of a plantation, a number of negroes, 
and a considerable estate, valued altogether 
at from twenty-five to forty thousand dollars. 
After the marriage, the husband took charge 
of the property and conducted" its business 
in his own name. A few years after the 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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marriage,, when it became evident that his 
wife would bear him no children, the hus- . 
band conceived the design of getting his 
wife's property in his own name, so that it 
should not go to her relations at her death. 
In pursuance of this design, he purchased in 
I896 the plantation now in question, from one 
George W. Hogan, for ten thousand dollars, 
and took the title in his own name and paid 
for it out of the proceeds of his wife's sep- 
arate estate. In February, 1866, Mrs. John- 
son entered into partnership with one How- 
ard, an inmate and proteg§ of the family. 
The evidence was conflicting whether he had 
any means, but its weight tended to show 
that he had considerable at that time. It 
was clear that the business of the concern 
was quite large in amount At the time of 
the formation of the partnership, Johnson 
conveyed to Howard the plantation in ques- 
tion for twelve thousand dollars, secured by 
the two notes of Howard for six thousand 
dollars each. One of them was paid by ad- 
vances to Johnson, the other still remained 
outstanding in 1868, when the partnership 
business was elosed, and the plantation was 
conveyed to Mrs. Johnson by Howard, and 
his remaining note for the purchase money 
given up to hiin. The note thus surrendered 
to Howard had been appropriated to Mrs. 
Johnson by her husband, in consideration of 
the large amount of her property which he 
had converted to his own use. The note was 
surrendered to Howard contemporaneously 
with the delivery of the deed by him to Mrs. 
Johnson for the plantation in question, and 
was the consideration therefor. 

James Z. George and A. M. Harlow, for 
complainants, cited Code Miss. 1857, p. 336; 
Sheldon v. Harding, 44 111. 68; Macq. Husb. 
& W. 332; Reeve, Dom. Rel. 262, 263. 

W. L. Nugent and D. & S. W. Jones, for 
defendants, cited Walker v. Brungard, 13 
Smedes & M. 764; 2 Story, Eq. Jur. §§ 1201, 
1211a; 4 Kent, Comm. 310; Adams, Eq. 165; 
Ratlifte v. Collins, 6 George [35 Miss.] 581; 
Butteriield v. Stanton, 44 Miss. 26. 

BRADLEY, Circuit Justice. A clearer equi- 
ty of a wife has rarely been shown in a court 
of justice. Unless prevented by some tech- 
nical rule from having her rights, so far as 
the property in question is concerned, she 
must prevail in this suit. 

Technical law is cited to show that a re- 
sulting trust could not arise in favor of Mrs. 
Johnson, when her husband originally pur- 
chased the property from Hogan. But she 
does not stand on a resulting trust She has 
the legal estate, and does not seek the benefit 
of any such trust The complainants nave 
come into the court, to press an equity which 
they claim to have against Mrs. Johnson. 
They come subject to the rule that he who 
asks equity must do equity. Whether Mrs. 
Johnson had or had not a resulting trust, 
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which she could have enforced, is not ma- 
terial. Her money or her property went to 
the purchas'e of this plantation. She was 
equitably entitled to be repaid or secured out 
of her husband's estate. He placed Howard's 
note in her hands for this purpose; with this 
note she acquired the legal estate in the land. 
Surely her equity to keep it is greater than 
the complainants' equity to take it from her. 
It is well settled that if a husband borrow 
or use his wife's money or estate for his indi- 
vidual purposes, he becomes equitably in- 
debted to her, and may secure her by pay- 
ment or pledge, or in any other proper way. 
See 2 Story, Eq. Jur. §•§ 1404-1415, and Sykes 
v. Chadwick, IS Wall. [85 U. S.] 141. This 
is all that was done in this case. 

We are met, however, by the statute of 
Mississippi, which declares that "if the hus- 
band shall purchase property in his own 
name with the money of his wife, he shall 
hold the same only as trustee for her use; 
but such trust shall be void as against cred- 
itors of the husband, who contracted or gave 
credit in consequence of the possession of 
such property, without notice of the trust" 
Code, § 376. The complainants claim the bene- 
fit of this law. They allege that the property 
in question, though purchased with the wife's 
money in 1S56, stood in the husband's name 
until 1866, and that they gave him credit on 
the faith of his ownersmp thereof, without 
notice of the trust This plea cannot avail 
the complainants unless they can prove that 
the conveyance to Howard was a fraudulent 
one, intended to cheat them. For, if the con- 
veyance to Howard was valid, then the title- 
of Mrs. Johnson is unimpeachable, if she was 
equitably entitled to the note of Howard, 
which her husband transferred to her. From 
the evidence in the case, it would have been 
diflicult for the complainants to attack the 
title of Howards Johnson may have sold the 
property to him because he was largely in 
debt and in order to have its proceeds in 
more manageable shape in case of being 
pressed by his creditors. But there is no 
evidence that it was not sold for its full 
value, or that Howard did not purchase it 
in good faith. If this was the case, there 
was no law to prevent its sa!e. The bank- 
rupt law, if it would have affected the trans- 
action, had not then been passed. At all 
events, the complainants never did attack it* 
although they recovered judgment against 
Johnson in Kovember, 1866, and failed to 
collect anything thereon. 

But, aside from this consideration, it is 
questionable whether the statute referred to 
can fairly be quoted by the complainants in 
their favor. By the decisions of the supreme 
court of Mississippi, it would seem that a 
reliance on property thus situated, name'y, 
purchased with the wife's money, in order to 
give the husband's creditors a priority over 
the wife, must be a special and specific reli- 
ance, giving actual credit to that particular 
property. Thus, in Butterfield v. Stanton, 4-J 
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Miss. 26, it is laid down with regard to the 
statute in question as follows: 

1. "That it is exceptional and almost penal, 
as to the wife, in declaring a trust to her 
use void, in the contingency stated. This 
statute ought therefore to be strictly con- 
strued. 

2. "Though the statute declares the trust 
void as to a class of creditors, it creates no 
lien on the property. The property thus sub- 
jected to their debts is bound only as other 
property, there being no lien until one is ob- 

. tained hy judgment, mortgage or otherwise. 
There is none per se. 

3. "The trust provided for in this statute 
is available to the wife except as to those 
creditors giving credit on account of this 
particular property. To benefit creditors, the 
contract of credit ought, therefore, to be bas- 
ed upon it, and it ought in some way, to be 
defined or distinguished by the parties at 
the time of the credit It should be definitely 
made to appear that the particular property 
was the occasion of the credit" 

Now, in the present case, Johnson, at the 
time the complainants gave him credit for 
their present claims against him, was in 
possession of other property to a large 
amount, and was producing large annual 
crops which were disposed of through the 
agency of the complainants as his commis- 
sion merchants. It cannot be pretended that 
they gave any such special credit to the par- 
ticular property in question, as is mentioned 
and required in the foregoing abstract of the 
decision referred to. On the contrary, in 
March, 1S61, when the complainants were tak- 
ing security from Johnson for his then indebt- 
edness to them, amounting to over $12,000, 
they took from turn a trust deed on other 
property standing in his name, together with 
certain slaves, and did not take any lien on 
the property in question. It is true, they 
say that they supposed that the latter prop- 
erty was included in that trust deed; but 
this is denied by Johnson, and no evidence 
Is offered to sustain the statement 

As to the position that a resulting trust only 
arises when actual money of another is used 
in the purchase of property, and not when 
other assets are so used, it has no founda- 
tion in reason or authority. 

The plea that the wife gave her consent 
to the use of her slaves and other property, 
in purchasing property in her husband's 
name, cannot avail in this case, because, 
even if she did give such consent, and if * she 
was bound by it (which under her peculiar 
circumstances may be doubted), she, at any 
rate, became a creditor of her husband to 
the amount thus appropriated, and this was 
a good consideration for the note of Howard, 
which she received, and with, which she ob- 
tained the deed for the property which she 
now holds. 

In any point of view in which the case may 

be considered, we are always met by the 

wife's equity standing out in bold relief, and 
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dominating every claim which the complaM- 
ants may assert in their favor. 
Bill dismissed. 
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In re FRIEDLOB. ° 

[19' N. B. R. 122;i 11 Chi. Leg. News, 1S9.] 

District Court, "W. D. Tennessee. 1879. 

Bankruptcy — Discharge op Debtor — Notice op 
Application — Lost Records. 

1. The loss of proofs of debt which have been 
filed is the misfortune of the bankrupt, and he 
cannot he legally discharged until they are sup- 
plied. 

2. A creditor who has proved his debt is enti- 
tled to notice by mail of an application for 
a discharge, and he cannot be prejudiced by the 
loss of his proof from the files. 

3. Where proof of debts have been lost a gen- 
eral notice of the meeting under the petition for 
discharge to all creditors named in the schedule, 
stating that if they have theretofore filed proof 
of debt, it will be necessary for them to supply 
it as it has been lost, is not sufficient. Such lost 
records must be supplied under sections 899, 
900, Rev. St ' 

In bankruptcy. 

Before T. J. Lathrtn; Register: 

On the 22d day of May, 1S7S, the creditors 
elected an assignee in said matter, to whom 
was delivered the proof of debts on file at 
that date. These, together with such as 
have come to his hands since his appoint- 
ment, are so mislaid that he cannot find 
them, nor his book in which the same are en- 
tered. The only record to be had of the 
proven debts is that of those in hands of the 
unda-signed, which is only partial. I may 
add that the number of debts proved is small, 
and the assignee reports no assets whatever. 
The bankrupt has filed his petition for dis- 
charge. Under section 5109, Rev. St., no 
creditors are required to be notified of the 
day to show cause, except such as have 
proved their debts; but in the case now cer- 
tified, not having a perfect list, I am unable 
to know whom to notify. This dfficulty, how- 
ever, could be only obviated by giving notice 
to all the creditors in the schedule. But this 
would not remove another serious defect in 
the proceedings; the creditors who had pre- 
viously filed their debts, on receiving the no- 
tice unless they desired to oppose the dis- 
charge for cause, would conclude it unneces- 
sary to give the matter f urther attention. 

It is useless to point out the inconsistent re- 
sult that would follow. I respectfully recom- 
mend the following course: At the bottom 
of the usual notice of the meeting under the 
petition for discharge to let the following 
note be added: "If you have heretofore filed 
your proof of debt in this case, it will be 
necessary for you to supply it, as the same 
lias been lost." And let ihese notices be sent 
to all the creditors named in the schedule. 

I would further suggest that the time un- 
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der these notices be five days longer than 
usual, viz.: fifteen days. 

HAMMOND, District Judge. The course 
suggested by the register will not answer the 
purpose. It goes on the ussumotion that all 
the creditors of the bankrupt are, as a mat- 
ter of fact, mentioned in his schedules, and 
notice to them will be notice by mail to all 
"who have proved their debts," as the statute 
requires. Rev. St § 5109. Now it is possi- 
ble that the bankrupt may have left off his 
schedules the name of some one or more of 
his creditors by misadventure, or it "may be, 
designedly in the case of some creditor known 
to be hostile; and as some creditors of this 
land may have proved their debts, under the 
plan above suggested, they would receive no 
notice by mail. The statute (section 5109) 
provides for a publication of a notice of any 
application for discharge, which seems de- 
signed to protect the creditors against a dis- 
charge without notice; but this kind of no- 
tice will not bind a creditor who has proved 
his debt, nor can he be prejudiced by the loss 
of his proof from the files. Having proved 
his debt, he is entitled to notice by mail. 
The loss of these papers is the bankrupts mis- 
fortune, and until they are supplied he can 
330 more be legally discharged than he could 
be if other material points, or the whole of 
the record, were lost Lost records are sup- 
plied in this court under the provisions of the 
Rev. St §§ 899, 900. That the proofs of debt 
are a part of the record there can be no doubt 
In re Emison [Case No. 4,459]; Anon. [Id. 
460]. The clerk will certify this opinion to 
the register. 
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FRIEDMAN v. GOODWIN et al. 

[1 McAll. 142.] i 

Circuit Court, D. California. July Term, 1856. 

Laxd Grant— Legislative Enactment— Name of 

Grantee — Admission op California as a 

State— Void Act Validated by Sovereign. 

1. The title to the premises in dispute was 
in the United States, until the admission of 
California into the Union. 

2. Intermediate the treaty of Guadalupe Hi- 
dalgo and the admission of California into the 
Union, no military officer of the United States 
could make any alienation of the public land. 

3. On the admission of California into the 
Union, she became the proprietor of the land 
in dispute. 

4. The sovereign may, although an individual 
can not, render valid a void act. 

5. The name of a grantee is not essential to 
the validity of a deed. A grant may be made 
to classes of persons, if sufficiently designated 
by descriptio personarum. 

[Cited in Durham v. Fire & Marine Ins. Co., 
22 Fed. 471; Salem Capital Flour Mills Co. 
v. Stayton Water-Ditch & Canal Co.» 33 
Fed. 133.] 

6. The act of the legislature of this state, 
approved May 18, 1853 [Laws Cal. p. 219, c. 
160], was a legislative grant 

i [Reported by Cutler McAllister, Esq.] 



7. Where a grant made by government refers 
in general terms to a certainty, it is the same as 
if the certainty had been expressed in the grant, 
though it be not matter of record, but lie in 
averment by matter in pais. 

This cause came on to be heard on com- 
plaint and general answer, upon an agreed 
statement of facts in the nature of a special 
verdict by consent of parties. It is in haec 
verba: 

1st. That the premises sued for are situ- 
ated upon the navigable tide-waters of the 
Bay of San Francisco, in the state of Cali- 
fornia, which bay is an arm of the sea, in 
which the tide regularly ebbs and flows; 
that the said premises are within the lim- 
its of the water-line front of the city of San 
Francisco, as defined in and by a certain 
act of the legislature of the state of Cali- 
fornia, entitled "An act to provide for the 
disposition of certain property of the state 
of California," passed March 26, 1851 [Comp. 
Laws Cal. 767], and were below usual high- 
water mark at the time California was ad- 
mitted into the Union, and so continued be- 
low high-water mark, and covered by wa- 
ter, at the date of the passage of the said 
act of the California legislature. 

2d. That by virtue of a sale, made in ac- 
cordance with an act of the legislature of 
the state of California, passed May 18. 1853 
[supra], entitled, "An act to provide for the 
sale of the interest of the state of California 
in the property within the water-line front 
of the city of San Francisco," as defined in 
and by the act entitled, "An act to provide 
for the disposition of certain property of the 
state of California," passed March 26, 1851, 
and certain mesne conveyances, the plaintiff 
became seized of all the right, title, and in- 
terest in the premises, on the 18th February, 
1854, which the state of California had on 
the 20th October, 1853, the date of the com- 
missioners* sale, in and to the premises sued 
for, and still continues so seized. The said 
acts of March 26, 1851, and March 18, 1S53, 
are contained in the published statutes of 
California, and are hereby made a part of 
this special verdict, with the same effect 
as if said acts were herein set forth. That 
the defendants have been in the adverse 

possession of the premises since the 

day of December, 1855, and now hold the 
same. 

On the 27th day of September, 1849, a 
lease by deed was made by Captain E. D. 
Keyes, of the 3d regiment of artillery of 
the U. S. army, and then commanding offi- 
cer of the post at San Francisco, Upper 
California, to Theodore Shillaber, of certain 
lands then and ever since known as the 
"Government Reserve," of which the prem- 
ises sued for in this action are a part. The 
lease is then set out in totidem verbis. (It 
is only necessary to understand that the 
lease was made by the officer above named 
to the said Theodore Shillaber, for the term 
of ten years.) On the day of Decern- 
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ber, 1849, the said lease was by a writing 
thereon, approved and ratified by Brevet 
Brigadier General Bennett Riley, governor 
of California; and afterwards, Alexander 
H. H. Stuart, secretary of the interior, un- 
der the seal of his department, made the 
following indorsement, to wit, "I hereby 
ratify and confirm the within lease, on the 
part of the United States." The said Shil- 
laber afterwards, by deed bearing date on 
the 11th day of April, 1851, assigned the 
said lease, and conveyed all his right under 
the same to the leased premises, to Joseph 
<J. Palmer, Charles W. Cook, George W. 
Wright, and Edward Jones, who constitute 
the firm of Palmer, Cook & Co. On the 26th 
day of March, 1851, the legislature of Cali- 
fornia passed an act entitled, "An act to 
provide for the disposition of certain prop- 
erty of the state of California" [Comp. Laws 
Cal. 764]; which said act is hereby incor- 
porated in this special verdict, with the 
same effect as if fully set forth. The lands 
sued for in this action are above the value 
•of two thousand dollars, and are part of the 
lands mentioned in the second section of said 
act as "the property known as the 'Govern- 
ment Reservation';" and, -by a series of 
intermediate conveyances, the defendants 
are invested with and seized of all the title 
which Palmer, Cook & Co. derived from the 
said lease to Shillaber and the assignment 
thereof to them, and the said act of the leg- 
islature of California, passed March 26, 1851, 
for an unexpired term, beginning on the 
— day pf December, , and ending 



on the 



day of December, 1847. 



It is hereby stipulated that the foregoing 
statement shall be taken and accepted as 
the special verdict of a jury in this action, 
and shall be entered on the record as such. 
And the court shall determine the law aris- 
ing thereupon,, and enter judgment for plain- 
tiff or defendants, as it may determine the 
law. 

€rittenden & Inge, for plaintiff. 

Lockwood & Wallace and C. H. S. Wil- 
liams, for defendants. 

MCALLISTER, Circuit Judge. The plain- 
tiff sues in ejectment for certain premises de- 
scribed in his complaint, and rests his title 
upon the rights acquired under a sale made 
of the premises sued for, under and by virtue 
of an act of the legislature of the state of 
California, passed on the 18th day of May, 
1S53, entitled "An act to provide for the sale 
of the interest of the state of California in 
the property within the water-line front of 
the city of San Francisco, as defined in and 
by the act entitled 'An act to provide for the 
■disposition of certain property of the state of 
California,' passed March 26, 1851" (Comp. 
Laws Cal. 767). The defendants rely for 
the defense of their title, on an act of the 
same legislature, passed previously, on the 
26th March 1851 (Comp. Laws Cal. 764). The 
superiority of title depends upon the solution 



of two questions: 1. In whom was the title 
to the disputed premises on the 26th day 
of March, 1851, at which time the elder title 
of the defendants accrued? 2. What was 
the legal effect of that upon their title? 

On the ratification of the treaty of Guada- 
lupe Hidalgo, the title to the premises passed 
from Mexico to the government of the United 
States. In the latter it remained during the 
territorial existence of California. The lease 
executed by Captain Keyes during that ex- 
istence, approved by General Riley, and 
subsequently ratified by A. H. H. Stuart, 
secretary of the interior, could divest no 
title from the United States, and consequent- 
ly could transfer none to Theodore Shillaber, 
under whom defendants claim. The lease, 
for all purposes of conveying any title, was 
still-born at its birth. The title remained 
in the United States; and on the admission 
of California into the confederacy on an equal 
footing with the original states, the title 
passed, under the operation of that admission 
and of the constitution of the United States, 
to the state of California, where it remained 
until the 26th day of March, 1851, at which 
date the act under which the defendants 
claim was passed. 

What is the legal effect of that act? It is 
well to remark, in limine, that all objections 
urged against the title of defendants on ac- 
count of non-payment of rent, or by reason of 
the failure of the lessees to comply with any 
other condition of the lease from Captain 
Keyes, are disposed of by the fact that they 
are not claiming title under it They claim 
title from the state under the legislative 
grant of March 26, 1851. To that, then, we 
are to look for the source of it. If the state 
of California, as the court believes, had the 
title to the premises in dispute vested in her, 
and if she transferred it to the defendants, 
or to those under whom defendants claim, 
then the purchase under the sale by virtue 
of the subsequent act of the legislature of 
this state on the ISth day of May, 1853, by 
the plaintiffs, gives their title no standing 
against that of the defendants. The act of 
the legislature to be considered, is entitled 
"An act to provide for the disposition of 
certain property of the state of California," 
passed March 26, 1851 (Comp. Laws Cal. 
764). The first section describes the bound- 
aries of the lots in relation to which it is 
intended to legislate. The second section 
grants the use and occupancy of all the land 
described in the first section, to the city of 
San Francisco for the term of ninety-nine 
years; save as therein afterwards excepted, 
being those lands which have been sold by 
the authority of the ayuntamiento, or town 
or city council, or by any alcalde of the said 
town or city, at public auction, in accordance 
with the terms of the grant known as Keax*- 
ney's grant to the city cf San Francisco; or 
which have been sold or granted by any 
alcalde of the said city of San Francisco, 
and confirmed by the ayuntamiento, or town 
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or city council, thereof, &c. There are cer- 
tain terms annexed to the grant, to which it 
is unnecessary to refer. This second section 
closes with the following words: "The 
property known as the 'Government Reserve' 
is exempt from the operation of this act; 
except that any estate held by virtue of any 
lease or leases, executed or confirmed by any 
officer of the United States on behalf of the 
same, shall be and the same are hereby 
granted and confirmed to the lessees thereof; 
and the written instrument whereby such 
lease or leases was made shall, in all actions 
brought by the lessees for the recovery of 
the lands so demised, be sufficient evidence 
of title and possession to enable the plaintiff 
to recover." It is upon this last clause that 
defendants rely. The construction contend- 
ed for by plaintiff is, that the confirmation 
by the act is limited to "any estate held;" 
and that no estate was held under the lease, 
it being void; .that nothing in fact was con- 
firmed, and therefore the lessee took nothing 
by the legislative grant. It is true, that an 
estate in land means, in strict legal parlance, 
such interest as the tenant hath therein; 
but the word "estate," when used in a stat- 
ute, or instmment other than a deed, and 
calling for such meaning, is to be deemed as 
passing the land itself. The statute, speak- 
ing of the estate (referring to the lands de- 
scribed), declared that they are hereby grant- 
ed; evidently referring to those lands. But, 
turning from this logomachy, or war of 
words, there are other and less verbal argu- 
ments which suggest the unsoundness of the 
construction urged by the plaintiff's counsel. 
It would impute gross ignorance to the 
legislature, not to award to them the knowl- 
edge of the utter impotency of any attempt 
by an officer of the government to alien any 
portion of the land the property of the 
United States, without the authority of an 
act of congress. That the president with 
the heads of departments combined could not 
so have done, must have been known to 
them; and it is reasonable to consider that the 
legislature had a full knowledge that no inter- 
est by any unauthorized act of the officer 
could have been conveyed, and that large and 
extensive improvements had been made in 
good faith by individuals, and therefore they 
determined, in the distribution of the property, 
to save the rights of the occupants by a con- 
firmation without which they would have had 
no legal existence. It is to be observed that 
the act does not stop at the point where the 
estate is confirmed, but proceeds to declare 
that the "written instrument" by which such 
"lease or leases were made shall, in all ac- 
tions brought by the lessees for the recovery 
of the lands so demised, be sufficient evi- 
dence of title and possession to enable the 
plaintiff to recover." Now, although a 
private individual may not, the sovereign 
may confirm that which was originally void; 
and in this case the legislature has given 
vitality to the written instrument, so far as 



to constitute it by their creative faculty, 
sufficient evidence of both title and posses- 
sion, with the avowed purpose that he may 
recover the lands. This would seem to show 
clearly their intention to do what was at- 
tempted to be done, and to grant the lands 
at least for the terms mentioned in the leases. 
If this written instrument is made by the 
legislature a muniment of title sufficient to 
enable the party to recover the land, such 
legislative action is equivalent to a grant. 
The grantees who were to take, were those 
who held by virtue of any lease or leases 
executed or confirmed by any officer of the 
United States on behalf of the same. The 
defendants bring themselves strictly within 
this class, and answer to the descriptio 
personarum. They hold by virtue of a lease 
executed in behalf of the United States, exe- 
cuted by one of the officers thereof, ratified 
by another, and confirmed by a third. 

It is true that no grantee is named in this 
law; and it is equally true that a grant is 
void for uncertainty, where the grantee is 
not sufficiently designated to distinguish him 
from all others; and when such designation 
cannot be gathered from the grant, it can- 
not be supplied by parol testimony. Thus 
a grant to the heirs of A., in being, is void; 
for non-constat who are the hefrs of a liv- 
ing person. If the word "heirs" is to be 
construed "children," then, what children? 
Are those in esse at the time of the grant 
only to take; or were after-born to be in- 
cluded? Was the grant to take effect im- 
mediately, or after the death of grantor? 
If no children survived A., would his broth- 
ers and sisters take? There are no means 
of ascertaining from the face of the grant 
the intention of the grantor. In such case, 
therefore, the grant is void for uncertainty 
in the designation of the grantee. 

Admitting this rule in its fullest extent, 
it by no means results that a grantee must 
be named. "The names of persons at this 
day are only sounds for distinction's sake, 
though it is probable they originally im- 
ported something more; as some natural 
qualities, features, or relations; but now 
there is no other use of them but to mark 
out the individuals we speak of, and to dis- 
tinguish them from all others; and there- 
fore in grants, which are to receive the most 
benign interpretation, and most against the 
grantor, if there be sufficient shown to as- 
certain the grantor and grantee, and to dis- 
tinguish them from all others, the grant 
will be good." Bac. Abr. tit "Grant C. M 
If they (the grantees) are so designated as 
to distinguish them from all others, the 
grant would be good without a name at 
all; and the mistake of a name in such a 
case would not vitiate. Hall v. Leonard, 1 
Pick. 27. Again, parol evidence, though in- 
admissible to vary or contradict the terms 
of a deed, is competent to show the situa- 
tion of a party in relation to things and 
parries around him; thus, if the language 
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of a written instrument is applicable to sev- 
eral persons, parol evidence is admissible 
of any intrinsic circumstance to show what 
person or persons were intended. 1 Greenl. 
Ev. § 288. In the interpretation of a grant, 
another rule prevails. Where a grant made 
by government in general • terms refers to 
a certainty, it is the same as if such cer- 
tainty had been expressed in the grant, 
though it be not matter of record, but lie 
in averment, by matter in pais or in fact 

There is no doubt that the grant in this 
case comes within the principles of the fore- 
going authorities. In the grant there is a 
descriptio personarum who are to take. The 
defendants have brought themselves with- 
in that description, and are entitled to a ver- 
dict Upon consideration whereof, after 
hearing counsel for the respective parties, 
we adjudge that defendants are not guilty. 
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Case Wo. 5,130. 

In re FRIEND. 

[3 Woods, 388.] i 

Circuit Court, S. D. Georgia. April Term, 
1877. 

Bankkoptct— Exemption under State Law- 
Setting Apart Specific Goods. 

1. Where no property is claimed hy a bank- 
rupt under the specific exemptions of the bank- 
rupt act [of 1S67 (14 Stat. 517)], his claim for 
an allowance must stand upon the exemption 
granted by the laws of the state. 

2. Under the law of Georgia which exempts 
personal property of the value of one thousand 
dollars in specie, the bankrupt is not entitled 
to money the proceeds of articles sold by the 
assignee. 

3. In this case the bankrupt set apart and 
claimed certain specific goods as exempt. The 
assignee took no notice of the claim, but mixed 
the goods claimed with others and sold all in- 
discriminately, and afterwards allotted to the 
bankrupt out of the proceeds one thousand 
dollars. Held, that the assignee mistook the 
law. All the bankrupt was entitled to was 
the proceeds of the specific goods claimed and 
set apart by him. 

[In bankruptcy. In the matter of Joseph 
Friend.] 

This was a petition to review the decree 
of the bankrupt court on exceptions to the 
assignee's allowance of exemptions. 

Clifford Anderson, for petitioner. 
R. E. Lester, contra. 

BRADLEY, Circuit Justice. On examina- 
tion of this case, I am of opinion that the 
assignee erred in setting apart to the bank- 
rupt one thousand dollars on a specie basis 
■(or eleven hundred and twenty-five dollars 

i [Reported by Hon. William B. Woods, Clr- 
-cuit Judge, and here reprinted by permission.] 



currency) in money, which accrued from the 
sale of his goods. 

As no property was claimed by the bank- 
rupt under the specific exemptions of the 
bankrupt act, his claim for an allowance 
must stand upon the exemption granted by 
the laws of the state. This, as to personal 
property (which is the only kind of property 
here in question), is "personal property to 
the value of one thousand dollars in specie." 
Const. Ga. art. 7. But the articles must be 
specifically claimed (Code, 2003); and if mon- 
ey is claimed, it is to be invested under the 
direction of the ordinary, in such articles as 
the applicant may desire— and in no case 
will the allowance of cash, without such in- 
vestment, be a valid exemption (Code Ga. § 
2016a; Smith v. Turnley, 44 Ga. 243). It is 
probable that the bankrupt court would not 
feel .bound to superintend such investment, 
but, without it, would allow an exemption of 
money on hand. But this was not on hand. 
The money set apart is the proceeds of 
sales made by the assignee. The bankrupt 
should have specifically claimed the articles 
he desired before their conversion, unless 
deprived of an opportunity of doing so. 

In this case the bankrupt did specifically 
claim certain goods which he set apart and 
separated from his other goods. The assignee 
took no notice of this separation, but mixed 
the goods together and sold them indis- 
criminately. The assignee then allotted to 
the bankrupt, out of the proceeds of sale, 
one thousand dollars in cash on a specie 
basis, as before stated. In doing thus he 
mistook the law. The bankrupt was enti- 
tled to the specific goods set apart and 
claimed by himself, if they did not exceed 
in value the amount of one thousand dol- 
lars in specie, and to those goods alone. 
The assignee having sold the entire stock, 
the bankrupt is only entitled to the proceeds 
of the specific goods set apart by himself. 
He cannot claim any advantage from the 
fact that the assignee improperly mixed the 
goods together. That would be unjust to 
the creditors. They have as much right to 
complain of the mixture as the bankrupt 
has. The assignee was the common agent 
of both parties; or rather, he was the agent 
of the law, and neither party ought to be 
prejudiced or advantaged by his act. I do 
not find any sufficient proof of fraud to de- 
prive the bankrupt of his right to have 
property exempted under the law. 

The decree of the district court [case un- 
reported], and the decision of the register 
affirmed thereby, are reversed, and the mat- 
ter is referred back to the assignee to ascer- 
tain (as near as can be done) the actual 
proceeds of the property claimed and set 
apart by the bankrupt (not to exceed one 
thousand dollars in specie), and to pay the 
same to him. and amend his schedule ac- 
cordingly. The costs of this petition for re- 
view to be paid out of the general assets of 
the bankrupt estate. 
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Case 'No. 5,121. 

FRIEND v. WASHINGTON. 

[2 Cranch, C. C. 19.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1810. 

Assize of Bread. 

This was an appeal from the judgment of 
a justice of the peace for a penalty incurred 
under the 5th section of the by-law of the 
17th of April, 1806 [Wash. Corp. Laws, 30], 
for offering for sale bread of insufficient 
weight. By the 4th section, it was the duty 
of the mayor, or register, to ascertain and 
publish in the last week of every month 
the cash price of superfine flour; and the 
price so published was to be the standard 
by which the weight of bread was to be regu- 
lated for the month succeeding, according 
to the rule prescribed in the 3d section. 
This price not having been ascertained and 
published in the last week of the month pre- 
ceding the supposed offence, THE COURT 
reversed the judgment. 



Case Wo. 5,123. 

The FRIENDSHIP. 

[Cited in The Henry Ewbank, Case No. 6.376. 
Nowhere reported; opinion not now accessible.] 



Case Wo. 5,123, 

The FRIENDSHIP. 

[2 Curt. 426.] 2 

Circuit Court, D. Maine. Sept Term, 1855. 

Jurisdiction in* Admiralty— Petitory Suits— 
Suit by Part Owner, 

1. The admiralty has jurisdiction over peti- 
tory suits. 

[Cited in The Comet, Case No. 3,050; Grigg 
v. The Clarissa Ann, Id. 5,826.] 

2. A part owner may sustain such a suit 
against a merely fraudulent possessor, without 
joining the other part owners; and if they do 
not appear, or object, and the libellant estab- 
lishes his title, the court will decree the pos- 
session to him. 

[.Appeal from the district court of the Unit- 
ed States for the district of Maine. 
[In admiralty.] 

CURTIS, Circuit Justice. This is a peti- 
tory action to try the title of the libellant 
to one half the schooner Friendship. It is 
objected that the court has not jurisdiction. 
But I consider that question settled for this 
circuit by the case of The Tilton [Case No. 
14,054]. It is also insisted that it is admit- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



ted by the libel, that one Peter Hardy is the 
lawful owner of one half of the schooneiv 
and that he is not before the court. But he 
might have appeared, if he had chosen to 
do so, and the utmost effect of his non-ap- 
pearance is, that the court might conclude 
that he has no desire to have the claimant 
Haskell deprived of the possession of the ves- 
sel. The Valiant, 1 W. Rob. Adm. 64. 

Upon the proofs, it appears, in substance, 
that Haskell, the claimant, obtained his ap- 
parent paper title to one half the vessel 
through a forged bill of sale; and that the 
libellant is the true and lawful owner there- 
of. And the question is, whether the other 
part owner, by failing to appear, can pre- 
vent his co-owner from trying his title as 
against a mere wrongdoer, and having estab- 
lished it, whether the court will not, as 
against that wrongdoer, decree the posses- 
sion to the libellant I am of opinion that 
it will try the title, and dispossess the fraud- 
ulent possessor, even in the absence of the 
other tenant in common. He has no interest 
in this dispute, and there is no reason for 
requiring him to be made a party to it He 
may have no wish to have the possession 
changed; for he may be willing that which- 
ever of these parties may be the true own- 
er of a moiety should possess and manage 
the vessel. But I cannot presume from his 
mere silence, that he desires a fraudulent 
possession to continue, and if he did, I am 
not prepared to admit that it ought to affect 
the action of the court If this were a cause 
of possession, he, owning a moiety, would 
have an equal right to the possession if he 
chose to assert it But it is a petitory action. 
The decree divests only the fraudulent and 
unlawful possession of the claimant The 
real part owners will stand wholly unaffect- 
ed thereby, as respects the employment of 
the vessel. This objection is overruled. 

The decree of the district court [case unre- 
ported], establishing the title of the libellant 
to one moiety of the schooner, and decreeing 
the possession to him, is affirmed. 



Case No. 5,124. 

The FRIENDSHIP. 

[1 Gall. 45.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Forfeiture— Coasting Act of February 18, 17C3 
—Proceeding on a Foreign Voyage. 
Under the 8th section of the coasting act, 
18th February, 1793, c. S [1 Stat. 305], a coast- 
ing vessel is not forfeited for proceeding on a 
foreign voyage, if such vessel has not actually 
left the port, from which she intended to pro- 
ceed on a foreign voyage. The forfeiture does 
not attach, until the vessel has quitted such 
port, with an intent to proceed on such foreign 
voyage. 
[Cited in U. S. v. 129 Packages, Case No. 15,- 
941; Dobson v. Campbell, Id. 3,915; The 
Ocean Spray, Id. 10,412.] 

1 [Reported by John Gallison, Esq.] 
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[Appeal from the district court of the United 
States for the district of Massachusetts.] 

This vessel being an enrolled vessel, licensed 
for the fisheries, at the custom-house at 
Ipswich, was, on Saturday, the 8th of October, 
180S, sold by her former owners, John Dex- 
ter, and James Andrews, to the claimant 
[Samuel Plummer], The bill of sale was 
made out by the collector of the port of Ips- 
wich, and the enrolment and license of the 
vessel, were, on the same day, surrendered 
to him, but no new papers were, at that time, 
taken out On the same day, the vessel was 
removed from a place, called "Chebacco 
River," in said Ipswich, by Plummer, to a 
place within the limits of the same town, 
called "Plumb Island Biver,** into which Ips- 
wich river empties; and in the latter river, 
vessels belonging to the port usually lie. On 
the afternoon and evening of the same day, 
the schooner was loaded with a full cargo, by 
means of gondolas, which brought the same 
from a place in Newbury, called "Old Town 
Bridge." About twelve or one o'clock of the 
same night, the schooner was discovered by a 
revenue boat belonging to the custom-house at 
Newburyport, and was immediately hailed 
twice or thrice, and no answer, or an unsatis- 
factory one, was returned. At this time, the 
schooner had her foresail up, and was in mo- 
tion. There was some contrariety of evidence, 
as to the point, whether her anchor was 
weighed, or not; but the weight of evidence 
was, that it was weighed. Eight persons 
were found on board. The, vessel was fully 
loaded, and appeared equipped for a voyage. 
On going on board, the revenue ofiicers re- 
ceiving no satisfactory information respecting 
the destination of the vessel, and finding no 
papers on board, seized her, and on the nest 
day carried her to Newburyport At the 
time of the seizure, it appeared that there 
was very little wind, and that it was about 
half ebb tide; and in order to go to sea, it 
was necessary that the vessel should pass 
Ipswich bar, where, at high water, there is 
ten feet of water; and at half tide, about 
five feet The schooner, it was said, when 
loaded, would draw eight feet. On 'the Mon- 
day following (the 10th of October) the claim- 
ant, accompanied by one Joscelyn Hildrupp, 
(who, on the night of the Sth of October, ap- 
peared on board as master,) went to the col- 
lector, at Ipswich, and by deceptive repre- 
sentations, and concealment of the seizure of 
the schooner, obtained a temporary enrolment 
and license in the claimant's name, for the 
coasting trade, and also obtained a permit for 
Newburyport, on the manifest presented by 
them, which was sworn to before the col- 
lector, and signed by Hildrupp with the name 
of Joseph Hildrupp, instead of Joscelyn. It 
seemed conceded on the whole evidence, that 
at the time of the seizure, the schooner was 
actually within the limits of tne port of Ips- 
wich. 

The libel, or information, contained several 
allegations of forfeiture. 1. For a departure 



from the port of Ipswich without a permit, 
or clearance, founded on the 3d section of 
the act of 9th of January, 180$,.. c. 8 [2 Stat 
453], 2. For taking on board sundry goods 
and merchandize, without a permit from the 
collector of the port, founded on the 2d sec- 
tion of the act of April 25, 1808, c. 66 [2 Stat 
499]. And 3. For proceeding on a foreign 
voyage from the port of Ipswich, without 
first giving up her enrolment and license, and 
without being registered by said collector for 
said voyage, founded on the Sth section of 
the act for enrolling and licensing vessels in 
the coasting trade and fisheries [Act Feb. IS, 
1793, c. 8 (1 Stat 305)]. 

G. Blake, for the United States, 
Wm. Prescott, for claimant 

STORY, Circuit Justice (after stating the 
facts and the allegations). Upon the argu- 
ment, the two first allegations are abandon- 
ed, and the attorney for the United States 
rests the cause altogether upon the third, 
and with great propriety, as the supreme 
court have already settled the only questions 
which could arise on the two former allega- 
tions against the construction, on account 
of which they were originally introduced in- 
to the libel. 

It has been contended, on the part of the 
claimant, that the Sth section of the act al- 
luded to, does not work a forfeiture, unless 
the vessel has actually performed a foreign 
voyage, and returned to the United States; 
and that part of the section which alludes 
to the forfeiture of goods imported in such 
vessel, is supposed to fortify this construc- 
tion. It is certainly true, that by returning 
with a cargo to the United States, a vessel 
which contravenes the provision of this sec- 
tion, subjects the imported cargo to forfei- 
ture. And so it has been adjudged by the 
supreme court, at February term, 1812. But 
this increase of forfeiture in a certain event, 
by no means proves that no forfeiture could 
accrue, without the return to the United 
States from a foreign voyage. The reason 
of affecting the return cargo was, without 
doubt, to take away the strongest tempta- 
tion to an illicit employment of the vessel, 
by subjecting every thing to forfeiture which 
was connected with the voyage. The lan- 
guage of the statute is clear and explicit, 
and cannot, without manifest violence, be 
brought to the construction contended for. 

I rely as little upon the suggestion, that 
the vessel was not subjected to forfeiture, 
because her enrolment and license were sur- 
rendered; although no register was taken 
out The counsel for the claimant has as* 
sumed, that the words "and being duly 
registered," are used as mere idle words, 
and in no distinct connexion, and therefore 
are to be rejected as surplusage. It is true, 
that I can perceive no sufficient reason, why 
a register should in such case be required, 
when it is very certain, that in no other case 
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a register is absolutely necessary. Without 
a register, a vessel in foreign trade is not 
entitled to the privileges and benefits of a 
ship of the United States; but in other re- 
spects she is recognised by law. She may 
sail with a sea letter, or certificate of owner- 
ship. But it is sufficient for me, that the 
words of the statute are so; and when the 
legislature have expressly enacted a pro- 
vision, the court have no other duty but to 
interpret it according to its genuine sense. 
Vessels engaging in the coasting trade and 
fisheries, engage upon the terms and con- 
ditions of the law, and are bound to comply 
with them. 

But the main difficulty remains, did tho 
Friendship "proceed on a foreign voyage V 
It is contended by the attorney for the Unit- 
ed States, that she did so proceed, although 
the vessel was not without the limits of the 
port of Ipswich; that **to proceed on a voy- 
age," does not imply leaving a port; but 
may be satisfied with breaking ground, and 
sailing in a port, with intent to pursue such 
a voyage. And he relies upon the analogous 
case of an insurance from one port to an- 
other port, where the voyage commences on 
the breaking ground with intent to sail. 
Perhaps it may be answered, that in cases 
of insurance, an intent to deviate is not a 
deviation, and that sailing on a voyage with 
such an intent does not constitute the fact, 
until the vessel has actually passed the di- 
viding or deviating line. But another an- 
swer is, that the cited case is of contract, 
where the intent of the parties is to prevail; 
and the law construes the risk, as commen- 
cing with the first inception of the voyage; 
in order more fully to effectuate the mani- 
fest intention of the parties. Policies of 
insurance are always liberally expounded 
for the benefit of trade. But the case is 
otherwise as to penal statutes. It is a max- 
im long since settled, that the construction 
of such statutes is to be strict; and a max- 
im so sanctioned by ages, and by the reason 
of things, I do not feel at liberty to disturb, 
upon supposed inconveniences. Sitting here 
to dispense justice, I am not at liberty to 
narrow the law, to suit any class of prose- 
cutions. When the legislature speak direct- 
ly, we must expound their acts according to 
their natural meaning, and obey their in- 
junctions. 

It does not, indeed, appear distinctly in 
evidence, which way the vessel was sailing, 
when seized; and if it be true (which has 
not been contradicted) that she could not 
pass the bar at the ebb tide; or if it be true, 
(which has been strongly sworn, even on the 
part of witnesses introduced by the govern- 
ment), that the sole object of moving the 
vessel was to prevent her grounding, and to 
get her into deeper water in the channel, It 
might be doubted, if there was a commence- 
ment of any voyage. But I confess, that the 
other facts in the case powerfully impress 
my mind with the belief, that the whole 



transaction was fraudulent, and that the in- 
tention was to violate the laws. The time, 
the place, the manner, and the conduct, of 
the business, equally show, that it was not 
fit to meet the day; and if the vessel had 
been seized without the port, it would not 
have been easy to remove the presumption 
of a foreign voyage. 

But let us return to the construction of the 
act The point is, not what the legislature 
might, but what they have, provided. At 
the time of the passing of this act, there was 
no prohibition of trade, and there was no 
necessity of jealously watching vessels while 
lying in port The object of the act was, to 
prevent vessels engaged in the coasting trada 
and fisheries from becoming the medium of 
the introduction of smuggled goods, under 
the security and cover of their license. The 
words of the act are, "If any ship or vessel 
shall proceed on a foreign voyage," &c. Had 
the section stopped here, perhaps the con- 
struction of the attorney for the United 
States would have been very strong; but in 
the same sentence the legislature explain 
what they mean, by adding, "without giving 
up, &c, to the collector of the district com- 
prehending the port, from which she is 
about to proceed on such foreign voyage." 
Such foreign voyage then is, to proceed from 
the port; not to commence within it; and 
the same expression is again repeated in the 
proviso. 

The 32d section of the same act may throw 
some light on the subject That provides 
that a licensed vessel shall be forfeited with 
her cargo, if found employed in any other 
trade, than that, for which she is licensed. 
Now if the Friendship had not given up her 
license, she would have been liable under 
this section; and, if the attorney for the Unit- 
ed States be right, under the 8th section also. 
But I presume that the legislature intended 
the 8th section to apply to all cases, where a 
foreign voyage was pursued under any cir- 
cumstances; and the 32d section to all cases, 
where the trading was in port or coastwise, 
when it was unauthorised by the license. 
I am somewhat confirmed in this construc- 
tion by the language of the first and second 
sections of the act of 9th January, 180S, c. 
8 [supra], which requires, that vessels em- 
ployed in the coasting trade and fisheries 
should give bonds not to proceed to a foreign 
port, but to reland their cargo in the United 
States: and of the 3d section of the same act, 
by which the proceeding to a foreign port 
subjects the vessel and cargo to forfeiture. 
And by a subsequent act (March 12, 1808, § 
1 [2 Stat 473]) the same bonds are required 
of vessels, which are not registered, licensed, 
or possessing a sea letter. By these sections 
the legislature manifestly require a proceed- 
ing to a foreign port before a forfeiture is 
incurred. Now if the legislature did not de- 
clare a licensed vessel forfeited under the 
embargo acts, until she had actually arrived 
in a foreign port on a foreign voyage, but 
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suffered her departure on giving bonds, it 
would seem that it hardly contemplated that 
a foreign voyage was actually in progress 
while the licensed vessel was within our own 
ports. I do not, however, rely upon these 
acts, because, being passed on temporary oc- 
casions, they can hardly be considered as 
connected with the general system of our 
laws. 

But what is the allegation in the libel? 
That the said vessel did "proceed from the 
said port of Ipswich upon a foreign voyage, 
without first giving up her enrolment and 
license, &c, and without being registered for 
said voyage." The plea is, "that the said 
vessel did not proceed from said port of 
Ipswich, &c., on any foreign voyage." Now 
it is undoubtedly true, that mere surplusage 
does not vitiate, and that an immaterial aver- 
ment may be rejected. But it is also true, 
that when an averment is of substance, and 
is more specific than is necessary, and can- 
not be rejected without a fatal defect, it 
must be proved as laid (1 Chit PL 231, 233); 
.and penal actions in this particular are sub- 
ject to as great, and formerly to greater, 
nicety, than others. In Rex v. Stevens, 5 
East, 244, Lord Ellenborough said, that he 
did not find any authority in the law, which 
warranted him in rejecting any material al- 
legation in an indictment or information, 
which is sensible and consistent in the place 
where it occurs, and is not repugnant to any 
antecedent matter. Now the allegation, that 
she did proceed from the port of Ipswich, is 
material. It was certainly material to state, 
that she proceeded from some place, or was 
at some place; for otherwise it would be im- 
possible to know, to what offence the party 
was to answer, and he could hardly be en- 
abled to produce evidence to defend his prop- 
erty from forfeiture, as every proceeding of 
the vessel, during the whole existence of the 
license, might equally come under review. 
In a case like the present, it would be pe- 
culiarly necessary, as no foreign voyage is 
alleged to have been completed to any for- 
eign port 

If, then, the place be material to be laid, 
It should be proved as laid. In the Attor- 
ney General v. Moyer, Bunb. 260, the illegal 
importation was laid in the information in 
London, and the evidence showed it to be 
at Cowes, and the court held the variance 
fatal. If, however, I could get over this 
objection (on which I do not decide), and if 
I could also overlook various other errors 
and irregularities of form in the libel, I could 
not easily persuade my mind to adopt the 
construction adopted by the court below. 
For the opinions of that court I entertain 
every respect, because I know they are well 
considered and carefully weighed: But sit- 
ting here, it is also my duty to exercise my 
own judgment, and to decide accordingly/ 
It is to be remembered, that this section of 
the act is highly penal. That the intent of 



the act, nay, the language of it, may be fully 
satisfied, without this rigorous construction. 
That it is the actual proceeding, and not the 
attempt to proceed, on a foreign voyage that 
is punished. That the great object of that 
act is, to secure the revenue of the United 
States from frauds, and to prevent a foreign 
trade from being carried on under color of a 
coasting license. With such considerations 
I cannot but interpret the law, as requiring, 
that' the evidence of a foreign voyage shall 
at least be manifested by a departure from 
the port before the forfeiture attaches. 

The decree of the court below [case unre- 
ported] is, therefore, reversed, and the prop- 
erty is to be restored to the claimant; but I 
shall certify reasonable cause of seizure. 
Decree reversed. 



Case No. 5,185. 

The FRIENDSHIP. 
[1 Gall. 111.] i 

Circuit Court, D. Massachusetts. May Term, 

1812. 

Seizure— Certificate op Probable Cause. 

A doubt of law is a proper case for a certifi- 
cate of probable cause of seizure. In what 
cases such a certificate ought to be allowed. 
[Cited in The Gala Plaid, Case No. 5,133; 
The Active, Id. 33; Averill v. Smith, 17 
Wall. (84 U. S.) 93.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[This was a libel in admiralty against the 
schooner Friendship and cargo (Thomas 
Watkins, claimant).] 

G. Blake, for the United States. 
B. Whitman, for claimant. 

STORY, Circuit Justice. The schooner 
Friendship and cargo were, on the 24th of 
April, 1809, libelled for taking on board 
goods and merchandise without a permit, 
contrary to the second section of the act of 
25th April, 1808, c. 66 [2 Stat 499]. Since 
the decision of the supreme court of the 
United States in the case of The Paulina 
V. U. S., 7 Cranch [11 U. S.] 52, which de- 
clared that no forfeiture accrued for a vio- 
lation of said section, but the only penalty 
was, a denial of a clearance, the informa- 
tion has been abandoned, and the only 
ground of controversy is, whether the court 
ought to grant a certificate of reasonable 
cause of seizure. 

Upon the hearing of the cause, it appeared ' 
that the schooner, with a cargo of fish on 
board, was taken possession of at Province- 
town, by the collector of Barnstable dis- 
trict, on or about the 20th of December, 
1808. Her cargo was laden without a per- 
mit, and without being under the inspec- 
tion of any revenue onicers. It is quite 

i [Reported by John Gallison, Esq.] 
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clear, that the collector originally took pos- 
session of the Friendship and cargo, with- 
out an intention of seizure under the 2d 
section of the above act, and with an 
intention to detain the same under the 
authority given by the 11th section of 
the same act As late as the 15th of Feb- 
ruary, 1809, the collector does not appear to 
have changed this intention; for a letter 
from him of that date, declared the prop- 
erty still detained under the 11th section 
aforesaid. Subsequently to this time, and 
about the middle of April, 1809, the col- 
lector made application to the district attor- 
ney on the subject, and by his advice and 
consent, the schooner and her cargo were 
eventually libelled. A great deal of evi- 
dence has been introduced to fortify, or to 
rebut, the presumption, that at the time 
of the detention, the schooner and cargo 
were bound on an illegal destination. I lay 
the whole of it out of the present case, be- 
cause it can be material only in a suit, in 
which the right or propriety of that deten- 
tion comes in controversy, which is not 
strictly the present case; for the seizure is the 
only question here, which the parties have 
chosen to litigate; no question as to dam- 
ages has intervened. 

Now it has been solemnly adjudged in IT. 
S. v. Riddle, 5 Cranch [9 U. S.] 311, that 
a doubt as to the true construction of the 
law is as reasonable a cause for seizure, 
as a doubt respecting the fact. The 2d sec- 
tion of the act before us has been a vexata 
questio; judges in different districts have 
held opposite opinions, and until last Feb- 
ruary term of the supreme court, the ques- 
tion was still floating. Now the court in 
the case of The Paulina, which settled the 
doctrine, deemed it proper to certify, that 
there was reasonable cause of seizure. They 
therefore held in effect, that this act was 
se doubtful in construction, that collectors 
acting upon it ought to have the benefit of 
the certificate. Since then, the facts in the 
present case show a lading without a per- 
mit, which is all the act was supposed to 
require to fix the forfeiture, I hold myself 
bound by the decision, which I have stated, 
to certify that there was reasonable cause 
of seizure. 

Whether the detention, before the seizure 
made to support the filing of the informa- 
tion, will or ought to be protected by the 
certificate, I will not decide. If the claim- 
ant had, in the court below, put in contest 
the time of seizure, or had at this term 
moved for a special certificate, and agreed 
that it should avail pro tanto, I should have 
been disposed to grant it. If he will now 
move for it, after the 1st of March, 180$, I 
will restrain the certificate to that time, and 
leave him to his general remedy for the in- 
jury, if any, of the previous detention. 

On motion, certificate restrained to 1st 
March. 1809. 
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Case of FRIES. 
[Whart St. Tr. 458; 3 Dall. 515.] 

Circuit Court, D. Pennsylvania. April Term, 
1799. 

Treason — Constitutional Definition — Insur- 
rection to Resist Execution of a. Law — 
Trial in Another CouNTr — Pardon— Proc- 
lamation to Disperse — Pleading— Evidence — 
Confession — New Trial. 

[1. Congress has no power to change in any 
way the crime of treason, as defined in the con- 
stitution (article 3, § 2), and its power is limit- 
ed to fixing the punishment thereof. Therefore, 
the fact that congress, in the sedition act (1 
Stat. 596), and in the act relating to rescue, 
and obstruction of process (1 Stat 117, § 23), 
has created misdemeanors which may include 
acts amounting to treason, cannot he consider- 
ed a legislative definition of "treason," where- 
by those acts cease to be punishable as such. 
It is for the courts alone to determine what is 
treason, within the meaning of the constitu- 
tional definition.] 

[2. It was not, however, the intention of con- 
gress, in passing these acts, to innovate on the 
constitutional definition of "treason," for there 
may be rescues, and obstructions of process, 
as well as combinations and conspiracies to 
raise an insurrection, merely for the purpose 
of effecting a private purpose, possiDly to in- 
jure individuals, and therefore without that in- 
tent to destroy the government which is essen- 
tial to constitute treason by the levying of war.] 

[3. Opposing, by force of arms, an act of 
congress, with a view of defeating its efficacy, 
and thus defying the authority of the govern- 
ment, is levying war against the United States, 
and constitutes treason.] 

[Cited in Charge on the Law of Treason, Fed. 
Cas. Append.] 

[4. The fact that nearly the whole of the 
county in which the alleged treason is charged 
to have been committed "has been in a state of 
insurrection, and is at the time of the trial oc- 
cupied by a military force, presents a case of 
"great inconvenience," which, under the judicia- 
ry act (1 Stat. 88, § 29) will justify the court in 
holding the trial of a capital case in another 
county.] 

[5. Quaere: Whether the indictment is not a 
part of the trial, in such sense that, if the stat- 
ute requires the trial to be had in the county 
where the crime was committed, the indictment 
must not also be found in that county; and 
whether if, after the indictment is found in a 
different court a special court were to be ap- 
pointed to be held in the county of the crime, 
the court could, by any process known to the 
law, order the indictment to be transferred into 
that court] 

[Cited in U. S. v. Dow, Case No. 14,990.] 

[6. "Where it is contended that a proclama- 
tion by the president, ordering the people to dis- 
perse, operates as a pardon of all offenses com- 
mitted prior to the proclamation, such alleged 
pardon must be pleaded, in order that defend- 
ant may take advantage of it] 

[7. Such proclamation does not operate, even 
when it is obeyed, as a pardon of offenses al- 
ready committed.] 
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[8. In a trial for treason, where the overt act 
has been proved by two witnesses, it is proper 
to go into evidence to show the course of the 
prisoner's conduct at other places, and the pur- 
pose with which he went to the place where the 
treason is laid; and, if he went with a treason- 
able design, then the proof of treason is com- 
plete.] 

[Cited in Charge on the Law of Treason, Fed. 
Cas. Append.] 

[9. In a trial for treason, a voluntary confes- 
sion made by the prisoner on his preliminary 
examination may be received in corroboration 
of matters already testified to by two witness- 
es; but, as to matters not thus testified to, it 
must be disregarded.] 

[10. The court has power in criminal, as in 
civil, cases to grant a new trial; but the new 
trial can only be granted in favor of the pris- 
oner, and not to his prejudice.] 

[Cited in U. S. v. Cornell, Case No. 14,868; U. 
S. v. Keen, Id. 15,510; U..S. v. Gibert, Id. 
15,204.] 

[11. A new trial should be granted where it 
appears that one of the jurors, before the trial, 
had used expressions to the effect that the pris- 
oners ought to be hung, and that the communi- 
ty woulu not be safe unless they were hung.] 

[Distinguished in Hollingsworth v. Duane, 
Case No. 6,618. Cited in U. S. v. Hanway, 
Id. 15,299.] 

[12. In a capital case tried in a federal court 
in a different county from that in which the 
crime was committed, it is no ground of new 
trial that the record does not show that "great 
inconvenience" prevented the trial from being 
held in the county, the court having in fact de- 
cided that such was the case.] 

[This was an indictment against John 
Pries for treason against the United States.] 

IREDELL, Circuit Justice (charging jury)- 1 
Gentlemen of the Grand Jury: The im- 

i By the act of July 9, 179S [1 Stat. 580], pro- 
vision was made for the registering of the num- 
ber and the measurement of the windows in 
each house, ft/r the purpose, however, not of 
laying a tax upon the windows themselves, but 
of obtaining an approximate valuation of the 
house, which was the real subject of taxation. 
Understood in the cities, the progress of the 
excise officers, charged as they were with this 
somewhat inquisitorial duty, was regarded with 
indifference; but in the interior, and particular- 
ly in the north-eastern corner of Pennsylvania, 
the treatment which they received was far dif- 
ferent. At first the matter appears to have 
, been given up to the women, who treated the 
invaders of their fire-sides with every species 
of indignity, resisting, as the trial will show, 
the measurement of their windows by all the 
domestic artillery; but in a short time the dis- 
content spread itself throughout the whole 
population, and the result was that the execu- 
tion not only of this particular law, but of the 
process of the United States in general, was en- 
tirely frustrated. A proclamation was forth- 
with issued by the president, which is subjoined; 
and then, either finding himself, on the spur of 
the moment, unable to muster sufficient force 
to compel submission, or yielding to the sug- 
gestions that to dispel a state disturbance, state 
militia would be most serviceable, he directed 
a demand to be made on the governor of Penn- 
sylvania. 

By the President of the United States of 
America: Proclamation. Whereas, combina- 
tions to defeat the execution of the laws for 
the valuation of lands and dwelling-houses 
within the United States, have existed in the 
counties of Northampton, Montgomery and 
Bucks, in the state of Pennsylvania, and have 
proceeded in a manner subversive of the just 
authority of the government, by misrepresenta- 



portance of the duties you are now called 
upon to fulfil, naturally increases with the 
increasing difficulties of our country. But 
however great those difficulties may be, I 
am persuaded you will meet them with a. 
firm and intrepid step, resolved, so far as 
you are concerned, that no dishonor or ca- 
lamity (if any should await us) shall her 
ascribable to a weak or partial administra- 
tion of justice. 

If ever any people had reason to be thank- 
ful for a long and happy enjoyment of 
peace, liberty and safety, the people of these 
states surely have. While every other coun- 
try almost has been convulsed with foreign" 
or domestic war, and some of the finest 
countries on the globe have been the scene 
of every species of vice and disorder, where 
no life was safe, no property was secure, 
no innocence had protection, and nothing but 
the basest crimes gave any chance for mo- 
mentary preservation; no citizen of the Unit- 
ed States could truly say that in his own 
country any oppression had been permitted 
with impunity, or that he had any grievance- 
to complain of, but that he was required to 
obey those laws which his own representa- 
tives had made, and under a government 
which, the people themselves had chosen. 
But in the midst of this envied situation, we 
have heard the government as grossly abused 
as if it had been guilty of the vilest tyranny; 
as if common sense or common virtue had 

tions to render the laws odious, by deterring the- 
officers of the United States to forbear the exe- 
cution of their functions, and by openly threat- 
ening their lives. And whereas, the endeav- 
ours of the well-affected citizens, as well as of 
the executive officers, to conciliate a compli- 
ance with those laws, have failed of success, 
and certain persons in the county of Northamp- 
ton, aforesaid, have been hardy enough to per- 
petrate certain acts, which, I am advised, 
amount to treason, being overt acts of levying 
war against the United States, the said per- 
sons, exceeding one hundred in number, and 
armed and arrayed in a warlike manner, hav- 
ing on the seventh day of the present month 
of March, proceeded to the house of Abraham 
Lovering, in the town of Bethlehem, and there 
compelled William Nicholas, marshal of thfr 
United States, and for the district of Pennsyl- 
vania, to desist from the execution of certain 
legal processes in his hands to be executed, and 
having compelled to discharge and set at liber- 
ty, certain persons whom he had arrested by 
virtue of a criminal process, duly issued for 
, offences against the United States, and having 
impeded and prevented the commissioners and 
assessors in conformity with the laws afore- 
said, in the county of Northampton aforesaid, 
by threats of personal injury, from executing* 
the said laws, avowing as the motive of these 
illegal and treasonable proceedings, an inten- 
tion to prevent, by force of arms, the execution 
of the said laws, and to withstand by open 
violence the lawful authority of the govern- 
ment of the United States. And whereas, by 
the constitution and laws of the United States, 
I am authorized, whenever the laws of the 
United States shall be opposed, or the execution 
thereof obstructed in any state, by combina- 
tions too powerful to be suppressed by the or- 
dinary course of judicial proceedings, or by 
powers vested in the marshal, to call forth 
military force to suppress such combinations, 
and to cause the laws to be duly executed; 
and I have accordingly determined so to do, un- 
der the solemn conviction that the essential 
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fled from our country; and those pure prin- 
ciples of republicanism, which have so strong- 
ly characterized its councils, could only be 
-found in the happy soil of Finance, where the 
sacred fire is preserved by five directors on 
ordinary occasions, and three on extraordi- 
nary ones— who, with the aid of a republi- 
can army, secure its purity from violation by 
the legislative representatives of the people. 
The external conduct of that government is 
upon a par with its internal. Liberty, like 
the religion of Mahomet, is propagated by 
the sword. Nations are not only compelled 
to be free, but to be free on the French 
model, and placed under French guardianship. 

interests of the United States demand it. 
"Wherefore *I, John Adams, president of the 
United States, do hereby command all persons 
T)eing insurgents as aforesaid, and all others 
whom it may concern, on or before Monday 
next, being the eighteenth day of this present 
month, to disperse and retire peaceably to their 
respective abodes: and I do, moreover, warn 
«,11 persons whomsoever, against aiding, abet- 
ting or comforting the perpetrators of the afore- 
said treasonable acts, and I do require all offi- 
cers and others, good and faithful citizens ac- 
■cording to their respective duties and the laws 
of the land, to exert their utmost endeavours 
to prevent and suppress such dangerous and un- 
lawful proceedings. In testimony whereof, I 
"have caused the seal of the United States of 
America to be affixed to these presents, and 
signed the same with my hand. Done at the 
city of Philadelphia, the twelfth day of March, 
in the year of our Lord one thousand, seven 
hundred and ninety-nine, and of the Independ- 
ence of the said United States of America the 
twenty-third. By the President, John Adams. 
Timothy Pickering, Secretary of State. Phila- 
delphia, Friday, March 22, 1799. 

War Department, March 20th, 1799. Sir:— 
To suppress the insurrection now existing in 
the counties of Northampton, Bucks and Mont- 
gomery, in the state of Pennsylvania, in opposi- 
tion to the laws of the United States, the 
-president has thought it necessary to employ 
a military force, to be composed in part of such 
of the militia of Pennsylvania, whose situation 
and state of preparation will enable them to 
march with promptitude. The corps of militia 
first desired on this occasion are the troops 
of cavalry, belonging to this city, and one troop 
from each of the counties of Philadelphia, 
Bucks, Chester. Montgomery and Lancaster. 
These troops, I have the honour to request 
your excellency will order to hold themselves in 
readiness to march on or before the 28th in- 
stant, under the command of Brigadier General 
Macpherson. I have the honour to be, with 
the greatest respect, your excellency's most 
obedient and humble servant, James McHenry. 

His Excellency, Gov. Thomas Mifflin. 

The response was as follows: 
.Sir:— The secretary of war has this moment 
communicated to me the president's intention to 
employ a military force, in suppressing the in- 
surrection now existing in the counties of 
Northampton, Bucks and Montgomery, with a 
request, that the troops of cavalry belonging to 
this city, and a troop from each of the counties 
of Philadelphia, Bucks, Chester, Montgomery 
and Lancaster, may be ordered to hold them- 
selves in readiness to march, on or before the 
28th inst, under the command of Brigadier 
General Macpherson. You will, therefore, im- 
mediately issue general orders for complying 
with the president's request; and communicate 
by express, with the commanding officers of the 
several corps. As soon as the troops are ready 



French arsenals are the repository of their 
arms, French treasuries of their money, the 
city of Paris 6f their curiosities; and they 
are honoured with the constant support of 
French enterprises in any other part of the 
world. Such is the progress of a power 
which began by declarations that it ab- 
horred all conquests for itself, and sought 
no other felicity but to emancipate the world 
from tyrants, and leave each nation free to 
choose a government of its own. Those who 
take no warning by such an awful example, 
may have deeply to lament the consequences 
of neglecting it. The situation in which we 
now stand with that country is peculiarly 

to march, you will make your report to me; 
sending the returns of the officers, from time 
to time, as you receive them. I am, sir, your 
most obedient servant, Tho. Mifflin. Phila- 
delphia, March 20th, 1799. 3 o'clock P. M. 
To Peter Baynton, Esq. Adjt. General of the 
Militia of Pennsylvania. ° 

The legislature of the state being then in 
session, and having received the president's 
proclamation, under cover of a message from 
the governor, put it in charge of a committee, 
who reported as follows: 

The committee to whom was referred a mes- 
sage from the governor respecting a proclama- 
tion of the president of the United States, an- 
nouncing the combination to defeat the laws 
for the valuation of lands and dwelling-houses, 
which has existed in the counties of Northamp- 
ton, Montgomery and Bucks report, that 
they have had the said message under their 
serious consideration, and find cause of deep 
regret, that combinations to defeat the laws 
of the United States, have a second time made 
their appearance in the state of Pennsylvania; 
that such combinations are repugnant not only 
to the pure principles of republicanism and the 
spirit of our constitution, but also highly dis- 
honourable to the character of a portion of 
the citizens of our state. That laws tending to 
lay the heaviest burthen on the most opulent 
part of the community, should be opposed by 
those on whom it operates lightest; proves that 
the opposition has arisen from ignorance, or 
the most dark and malignant designs. Your 
committee cannot hesitate to express, with the 
most lively sensibility, their entire disapproba- 
tion of such unwarrantable conduct, tending to 
the dissolution of our government, and subver- 
sive of the principles of tranquility and good 
order, ttnd it is die duty of every good citizen 
to discountenance such treasonable combina- • 
tions, yet, as the general government has suffi- 
cient power to compel obedience to the laws, 
and the president has, in his proclamation, de- 
termined so to do in this instance, and has not 
thought the aid of the state necessary. The 
committee offer resolutions: Resolved, that 
this house will, when required, co-operate with 
the general government, with alacrity and 
promptitude, to suppress unlawful and trea- 
sonable combinations to defeat the execution 
of the laws of the United States, but as no 
such co-operation is now required, this house 
consider their interference at present as wholly 
unnecessary. 

A motion was made by Dr. Logan, and sec- 
onded by Mr. Eyre, to add the following reso- 
lution to the report of the committee. 

Aurora (Friday), March 25th, 1799. Re- 
solved, that the governor be, and is hereby re- 
quested to cause full and due inquiry into the 
causes of the said riots, and to make special 
report to this house, thereupon, and particularly 
of any circumstance which may he alleged or 
discovered, tending to show the origin of the 
same in the agency of foreign incendiaries, or 
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critical. Conscious of giving no real cause 
of offence, but irritated with injuries, and 
full of resentment for insults: desirous of 
peace, if it can be preserved -with honour 
and safety, but disdaining a security equally 
fallacious and ignominious at the expense of 
either; still holding the rejected olive branch 
in one hand, but a sword in the other— we 
now remain in a sort of middle path between 
peace and war, where one false step may 
lead to the most ruinous consequences, and 
nothing can be safely relied on but unceas- 
ing vigilance, and persevering firmness in 
what we think right, leaving the event to 
Heaven, which seldom suffers the destruc- 

the seditious views of domestic traitors. On 
the question, will the house agree to the said 
resolution? The yeas and nays were as follows: 
Yeas, 2T. Nays, 45. 

The following is a translation of a manifesto 
in the German language, issued to the inhabit- 
ants of the counties of Northampton, &c., by 
General Macpherson, the officer in command— 
which gives a general view of the object with 
which he was charged. 

William Macpherson, Brigadier General of 
the Armies of the United States, Commander 
of the Troops Ordered to Act against the In- 
surgents of the Counties of Northampton, 
Montgomery, and Bucks, in the State of Penn- 
sylvania:— To the People of the Aforesaid 
Counties. Fellow Citizens:— Being ordered, by 
the president of the United States, to employ 
the troops under my command, or, according 
to circumstances, further military force, to pro- 
cure submission to the laws of the United 
States, and to suppress and disperse all unlaw- 
ful combinations which have there been made 
to obstruct the execution of the aforesaid 
laws, or any of them, by main force or power; 
I, therefore, have thought it proper to inform 
the people of the said counties, and all others 
whom it may concern, of the danger to which 
they expose themselves by combining in unlaw- 
ful proceedings, or giving any assistance or en- 
couragement to those who are concerned there- 
in; and likewise to represent to them, how just 
it is to submit to the laws in general, but, 
particularly to those against which they have 
opposed themselves in the most violent manner. 
It cannot be unknown to you, my fellow citi- 
zens, nor to any part of the people of the 
United States, that submission to the laws, con- 
stitutionally made, is absolutely necessary for 
the support of the government; and that in a 
republic, where laws are made by general con- 
sent, this consent must be manifested by the 
majority of such persons as have been appoint- 
ed for that purpose by the people in general, 
according to the constitution. The whole mass 
of the people cannot meet together to make 
laws, as it is clear, in places where a debate 
takes place, there will always be a difference 
of opinion, and that, therefore, no decision can 
ever take place unless the voice of the ma- 
jority prevails. The people of the United 
States were so well convinced of this truth 
at all times, that, since their first settlement 
in this country, they suffered themselves to be- 
come governed by assemblies, which they chose 
themselves to represent their persons; and, 
whenever it was necessary, they compelled by 
force of arms everybody to submit to the 
laws made by a majority in such assemblies. 
The federal government is as well a govern- 
ment of the people, as freely chosen by them to 
represent them, and to make laws for their 
benefit, as the governments of the respective' 
states. It was established and ordained by the 
people themselves, as is expressly declared by 
the constitution, "To form a more perfect union, 



Hon of nations, without some capital fault 
of their own. f 

Among other measures of defence and 
precaution which the exigency of the crisis, 
and the magnitude of thedangersuggestedto- 
those to whom the people have entrusted all 
authority in such cases, were certain acts 
of the legislature of the United States, not 
only highly important in themselves, but 
deserving of the most particular attention, 
on account of the great discontent which has 
been excited against them, and especially 
as some of the state legislatures have pub- 
licly pronounced them to be in violation of 
the constitution of the United States. I 

establish justice, ensure domestic tranquillity,, 
provide for the common defence, promote the* 
general welfare, and secure the blessings of lib- 
erty to ourselves and our posterity." In order 
to obtain these great and desirable ends, for 
which the first articles of confederation were 
found to be altogether insufficient, they gave 
congress several powers specified in the con- 
stitution. 

From the nature of the government, some- 
times doubts may arise, and have already 
arisen, whether some of these powers authorize 
congress to make certain laws; nevertheless, 
there is a regular and lawful manner to decide- 
such questions when they occur, to which all 
good citizens should resort, and submit to them 
without reserve. But, in the present case, no 
such doubt has ever been entertained, nor can 
it take place; because, in the constitution, it 
is expressly declared (article 1, § 8) "that con- 
gress*' shall have power "to lay and collect tax- 
es, duties, imposts, and excises, to pay the 
debts and provide for the common defence and 
general welfare of the United States." The 
constitution giving this power to congress, that 
body has to decide when and in what manner it 
shall be exercised, and this decision must be ex- 
pressed by a majority; and when this is once 
expressed, it must be obeyed, or else the con- 
stitution must fall, and with it, all good govern- 
ment, law and order, must be annihilated, and 
discord, civil war and anarchy must follow 
thereupon, where, without government, all 
things would be overturned and plunged into 
confusion. The act against which the present 
treasonable opposition is made, is that for 
laying and collecting a tax for the common de- 
fence and general welfare of the United States, 
therefore an act which congress is expressly 
authorized by the people to make; yea, on the 
least consideration, it is plain, that it is as nee* 
essary and equitable in itself, as agreeable to 
the constitution, and even favourable to those* 
people who now oppose the execution thereof. 
Nobody has denied, nor can anybody deny, that 
the United States, at the time the act was 
passed, was threatened with the resentment of' 
a very powerful, very ambitious, and very re- 
vengeful nation, and are so yet. From what- 
this resentment originated, or whether it might 
have been obviated by a different course of con- 
duct, are only accidental questions. The main 
question is, whether we should submit to those 
humiliations which that nation has heaped upon 
us, and subscribe to the scandalous conditions 
demanded of us, or prepare ourselves for resist- 
ance and the defence of our rights, as it be- 
comes a free, independent nation. With re- 
spect to this question, which congress was 
obliged to decide upon, according to its duty 
"To provide for the common defence and gen- 
eral welfare of the United States," there was no 
difference of opinion, or at least, there was- 
none declared. AU agreed that we should not 
submit to what France proposed, but prepare- 
for our defence in case she should attempt to- 
carry them by force. The only question was,. 
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deem it my duty, therefore, on this occasion, 
to state to you the nature of those laws 
which have been so grossly misrepresented, 
and to deliver my deliberate opinion as a 
judge, in regard to the objections arising 
from the constitution. The acts to which I 
refer, you will readily suppose to be what 
are commonly called the alien and sedition 
acts. I shall speak of each separately, so far 
as no common circumstances belonging to 
them may make a joint discussion proper. 

I. The alien laws, there being two. To 
these laws, in particular, it has been object- 
ed: 1. That an alien ought not to be re- 
moved on suspicion, but on proof of some 
crime. 2. That an alien coming into the 

in what manner we should prepare, and how 
far these preparations were to go. Who were 
to decide this question? the majority or the 
minority? A majority, and a large majority of 
the people's representatives, chosen by them- 
selves according to the constitution, made the 
decision, and resolved upon the manner of pro- 
ceeding which has been observed. This manner 
of proceeding required money, and in order to 
obtain that a tax became necessary. If a dif- 
ferent manner of proceeding had been adopted, 
money and the tax would nevertheless have 
been necessary; because it is impossible to de- 
fend the couniry in any way, or to make, prep- 
arations for the defence thereof, without mon- 
ey. Even if there had been any base enough 
to propose a submission to the conditions of 
France, and the proposal had been agreed to, 
nevertheless, money and taxes would have been 
necessary; because France demanded of us be- 
fore all things, the loan of many millions of dol- 
lars, and gave us to know that their further de- 
mands would be in proportion to our ability to 
pay. In order to raise this unlimited tribute, 
we should have been obliged to submit to much 
heavier taxes than congress has now laid for 
our defence. They certainly afterwards pre- 
tended to give up this demand; but, after all, 
so doing was only the consequence of our re- 
sistance and our preparations, and these prep- 
arations had already rendered the tax neces- 
sary. In laying this tax, congress paid the 
greatest attention to the situation and wants 
of the people, and distributed it in such a man- 
ner, that the burthen almost totally falls on the 
richer part, and the poorer class are greatly 
screened from the effects thereof. It is laid on 
lands, dwelling houses, and slaves; but as there 
are no slaves in this state, the whole tax falls 
upon the lands and dwelling houses. The lands 
are to be taxed exactly to their value, be the 
owner who he may, but the dwelling houses 
are appraised at a different rate. The poor 
man, whose house, out-houses, and lot, not ex- 
ceeding two acres, are worth less than an hun- 
dred dollars, has nothing to pay; and if it were 
worth one hundred, the tax would be only twen- 
ty cents. According to the same rule, other 
houses of a higher value pay as follows: — 

If $200 40 cents 

300 GO 

400 SO 

500 100 

From which you will perceive, my fellow citi- 
zens, that the house-tax is according to the 
value of the house, at 20 cents to $100; but 
for houses from S500 to §1000 value, the tax 
rises for each $100. 30 cents; so that a house 
of the value of $600 will have to pay six times 
30 cents, or SI SO cents. 

If worth $700 pays $2 10 cents 

800 2 40 

900 2 70 

1000 3 00 

At this rate, the rich man, with a house rated 
at $1000, has to pay three times as much of 



country, on the faith of an act stipulating 
that in a certain time, and on certain con- 
ditions, he may become a citizen, to re- 
move him in an arbitrary manner before 
that time, would be a breach of public 
faith. 3. That it is inconsistent with the 
following clause in the constitution (article 
1, § 9): "The migration or importation of 
such persons as any of the states now ex- 
isting shall think proper to admit, shall not 
be prohibited by the congress prior to the 
year one thousand eight hundred and eight, 
but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for 
each person." 
With regard to the first objection, viz., 

the tax as the poor man whose house is rated 
at one half that sum, viz., $500; and thus the 
tax operates progressively to the most costly 
houses and opulent people, until the value of 
their houses is taxed in proportion five times 
as high as those of their poorer fellow citizens, 
whose houses are worth only from $100 to $500. 
A house worth $100 pays 20 cents, which is 
only the one fifth part of one per cent, of its 
value; a house worth $30,000 pays $300, which 
is one whole per cent, of its value, and conse- 
quently five times as much in proportion as the 
other. 

Hereby, my fellow citizens, you must be con- 
vinced that an opposition to this tax in our 
counties is not only contrary to the constitution, 
the laws, and every principle of good govern- 
ment, but in itself is inconsistent and ridiculous, 
as the tax which is opposed is the most easy 
on the poorer citizens, whom they irritate to 
opposition. Many of their houses, however, 
would have no tax to pay, and very few more 
than one dollar each, for very few of their 
houses will be rated at more than $500. It is 
true they will be subject to a land tax, but 
the tax on houses must first be deducted from 
the whole quota of the state, and what is then 
deficient will be laid upon the land. The houses 
in this state will probably pay the greatest 
part of the tax, perhaps the whole, and in that 
case no tax will be laid upon the land; and 
those whose houses are rated at less than $100, 
will be exempted from the tax. As a further 
proof of the attention of congress to the wishes 
and accommodation of the people, they have, 
during the last session, repealed that part 
which required a statement of the windows 
of each dwelling-house, and which, as it after- 
wards appeared, was more disagreeable than 
necessary and useful. Therefore, no further ac-* 
count of the windows has been demanded. To 
ascertain the value of the lands and houses was 
a difficult matter, and connected with a great 
deal of expense; but when once done, need 
not be repeated. Great pains were taken, and 
the most effective measures employed, to se- 
lect people of good character, who understood 
the business well, and whose interests were 
equally involved with their fellow-citizens, to 
have the business accurately executed. 

Besides, this act is not perpetual, being only 
for one year, and will not be continued, unless 
the public good demands it, and not otherwise 
than with the consent of the people through 
their representatives; as for those who have 
in so treasonable a manner opposed the execu- 
tion of such lawful, necessary, and, for that 
part of the citizens who were the least able to 
pay taxes, indulgent law, there can therefore 
be no excuse; the bad consequences which they 
draw upon themselves by their criminal con- 
duct, they cannot impute but to their own blind- 
ness, obstinacy and malice. On the contrary, 
every necessary step will and must be taken to 
bring them, and all others who have aided and 
abetted them, to submission, and trial by due 
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"That an alien ought not to be removed on 
suspicion, but on proof of some crime." It 
is believed that it never was suggested in 
any other country, that aliens had a right to 
go into a foreign country, and stay at their 
will and pleasure without any leave from the 
government The law of nations undoubted- 
ly is, that when an alien goes into a foreign 
country, he goes under either an express or 
implied safe conduct. In most countries in 
Europe, I believe, an express passport is 
necessary for strangers. Where greater lib- 
erality is observed, yet it is always under- 
stood that the government may order away 
any alien whose stay is deemed incompati- 
ble with the safety of the country. Nothing 

course of law, in order that their punishment 
may serve as an example to others, and pre- 
vent the like crimes in future. The necessity 
of employing arms against a number of our 
fellow-citizens is painful, but the consequences 
must be imputed to tnose whose traitorous 
conduct has produced the present disturbances, 
and not to government, who, according to their 
most sacred duties, are obliged to maintain or- 
der and enforce obedience to the laws. But 
all those who return quietly to their homes, 
and abstain from any participation in these un- 
lawful acts, either through open aid or secret 
abetting, counsel, or information, shall obtain 
the utmost protection to their persons and prop- 
erty. Every precaution shall be taken that the 
march of the troops shall not be troublesome to 
the citizens; all subsistence shall bepunctually 
paid for, and the strictest discipline observed. 
Let me, therefore, my fellow-citizens, warn 
and entreat you, as you love your country, and 
estimate the happiness concomitant of liberty, 
order and peace; as you wish to avoid the 
necessity of human bloodshed, which is as much 
repugnant to my wishes, as to those of the 
president; as you abhor the horrors of a civil 
war, and the crimes and puuishments of trait- 
ors, let me conjure you to shut your ears 
against the counsels of those malicious persons 
who would lead you to destruction, in order to 
satisfy their ambition, while they screen them- 
selves from the punishment due to their crimes; 
who try to seduce you to take ap arms against 
the laws and government of your country, and 
to involve yourselves in a contest as hopeless 
as it is criminal, against the whole power of 
the United States; who speak to you of peace 
and liberty, while they are kindling civil war; 
who complain of expenses, while they are for- 
cing the government to augment them, in or- 
der to suppress sedition and revolt; and who 
plume themselves upon being republicans, while 
transgressing the most essential principles of 
republican government; to wit, obedience to 
the laws made by the decision of the majority. 
Therefore I forewarn you not to aid or abet 
those violaters of the law in any manner, so 
that you may avoid a participation of their 
crimes, and the consequent punishment. 

Given under my hand and seal, at head quar- 
ters, April 6th, 1799. Wm. Macpherson. By 
order of the Governor. Jonathan Williams, 
Aid de Camp. 

This manifest was accompanied with a let- 
ter from the Rev. Mr. Helmuth, a Lutheran 
minister of Philadelphia, conspicuous for his 
piety and zeal. 

To the people of Northampton County: 
Friends and Brethren in the Faith: Excuse 
my addressing these lines to you; where there 
is fire, everybody is bound to extinguish it, and 
the clergyman is no more to be blamed for 
lending his aid than any other citizen. I am 
depressed with anxiety on your account I 
know the consequences of conduct like yours; 



is more common than to order away, on the 
eve of a war, all aliens or subjects of the 
nation with whom the war is to take place. 
Why is that done, but that it is deemed un- 
safe to retain in the country, men whose 
prepossessions are naturally so strong in 
favour of the enemy, that it may be appre- 
hended they will either join in arms, or do 
mischief by intrigue, in his favour? How 
many such instances took place at the be- 
ginning of the war with Great Britain, no 
body then objecting to the authority of the 
measure, and the expediency of it being 
alone in contemplation! In cases like this, it 
is ridiculous to talk of a crime; because per- 
haps the only crime that a man can then be 

many of you will doubtless be apprehended and 
confined, some peihaps will pay the forfeit with 
their lives. You know it is the duty of the 
clergy of the city to warn such miserable per- 
sons, and prepare them as much as in their 
power for the awful change; my heart was 
much oppressed. I thought, alas I perhaps the 
same circumstances as those of 1794 will again 
occur; perhaps other thoughtless people will 
fall into the same wretched situation, because 
they were ignorant, and were deluded, and 
what would be your feelings if you had to wit- 
ness their sorrow and anguish, their agonies of 
death? You should have warned the miserable 
creature; he would then perhaps have been 
saved; but you neglected to warn him, and are, 
therefore, responsible for the destruction of 
him and his. Such were the melancholy reflec- 
tions that induced me to write you these few 
lines. I trust that you will think, when you 
read this, as you may in all truth: This man is 
sincere in his washes for our welfare — why 
then should we think it improper in him to 
send us this advice? If he even should now 
and then say* some things that are not per- 
fectly agreeable tc us, we will still take.it in 
good part, for perhaps he is in the right, per- 
haps we have been deluded, we may have been 
deceived: If such be your thoughts, you will 
soon find them perfectly correct You have 
hitherto entitled yourselves to the character of 
industrious and religious citizens of the Union, 
and* most of the Germans still deserve that 
praise; but, sorrowful to relate, you have suf- 
fered yourselves to be spurred on to the most 
abominable injustice, to actual rebellion against 
the government you yourselves have chosen. 
How happy it is that your number is but small 
amongst the serious, and that the far greater 
part of them view your inconsiderate conduct 
with detestation! You all know that govern- 
ment cannot exist without taxes; at least your 
Bible would so instruct you; read Romans, 
xiii. 1-7; read it attentively. Do but reflect 
seasonably on your conduct. Even the holy 
passion week have you profaned with the works 
of actual rebellion. You have undertaken to 
oppose a tax which is as favourable to the 
country people as any tax can possibly be; 
for the rich inhabitants of the cities pay by far 
the greatest proportion of it; you have under- 
taken to oppose a tax which never would have 
been made had not the government been neces- 
sitated to make defensive preparations against 
the attacks of the French; a nation that aims 
at the overthrow and destruction of all re- 
ligion, against a people that would scarcely have 
dared to attack and plunder us, if they had 
not been certain that they had their advocates 
amongst us. You do not consider the dreadful 
consequences of such opposition as you have 
made; I will therefore inform you of some of 
them. In the first place, an army of several 
thousand men will be marched into your neigh- 
bourhood; you well know that, in spite of 
every possible attention of commanding officers, 
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charged with, is his being born in another 
country, and having a strong attachment to 
it. He is not punished for a crime that he 
has committed, but deprived of the power of 
committing one hereafter to which even a 
sense of patriotism may tempt a w T arm and 
misguided mind. Nobody who has ever 
heard of Major Andr&, that possesses any 
liberality of mind, but must believe that he 
did what he thought right at the time, 
though in my opinion it was a conduct in no 
manner justifiable. Yet how fatal might his 
success have proved! If men, therefore, of 
good character, and held in universal esti- 
mation for integrity, can be tempted when 

excesses will be committed by an army. You 
will be more or less prevented from following 
your usual occupations, and yourselves and 
families will be put in the greatest terror and 
apprehension. 2dly. The army will cost money, 
and this money the government will have to 
raise by new taxes, for which you must thank 
your own opposition. The Western Expedition 
in 1794, cost a million of dollars; from this 
you may judge what expense you will bring 
on yourselves and fellow-citizens by your scan- 
dalous insurrection. 3dly. If you make any 
farther opposition, you will necessarily be treat- 
ed as rebels, and before a month has passed, 
many of you will be in prison. They will be 
torn from their wives and children, and some 
will probably suffer an ignominious death. 
Alas! my heart bleeds for you. You have been 
told a thousand falsehoods. You have been 
told that the militia approved of your violence, 
and would not march against you. But you 
have been wrongfully deceived. For my own 
part, I have heard many speak of your con- 
duct, but I have not heard one approve of it; 
your best friends, (if those are your best friends 
who agree with you in political opinion,) say, 
the occurrences in Northampton are very un- 
justifiable; the insurgents must be subdued; 
what would become of us if everybody was to 
create an insurrection? This is the substance 
of what is thought and said of your conduct— 
and you may depend upon it, that the govern- 
ment could, at a very short notice, muster up- 
wards of twenty thousand men, if such a num- 
ber were necessary, who would willingly march 
against you. Every one cries, shame! shame! 
upon you. I beseech you to mark well the 
character of those men who have enticed 
you to this insurrection. Are there not many 
of them who spend more money at the taverns 
in the course of a few evenings, than their whole 
tax amounts to? Honest Christian men will 
never advise to rebellion, but more especially 
against a government which has scarcely its 
equal under the sun. No, they are wicked, 
restless men, who have deceived themselves and 
you. It is your misfortune that you have suf- 
fered the habit to grow upon you, of scandaliz- 
ing government; of cursing, instead of blessing 
it; and then indeed there are enough to be 
found, who, having particular ends in view, 
will scheme with you; persons who wish for 
your friendship on election days, in order that 
they may get a lucrative office under the very 
government that they blaspheme. When mat- 
ters come to extremities, these deluders know 
perfectly well how to slip their necks out of the 
halter, and let the deluded suffer; these, who 
in ' comparison with the former, are innocent, 
will be left to bake, as their deceivers have 
brewed. Think of me, when you experience this 
sorrowful truth. Alas! you have been most 
scandalously deceived: from my soul I pity 
you. But what is now to be done? listen, and 
take my advice. It is possible, that the mar- 
shal will be sent with an armed force to seize 
the wretches who opposed him in arms. For 



a great object is in view, to violate the 
strict duties of morality, what may be ex- 
pected from others who have neither char- 
acter nor virtue, but stand ready to yield to 
temptations of any kind? The opportunities 
during a war of making use of men of such 
a description are so numerous and so dan- 
gerous, that no prudent nation would ever 
trust to the possible good behaviour of many 
of them. Indeed, most of those who oppose 
this law seem to admit that as to alien ene- 
mies the interposition may be proper, but 
they contend it is improper, before a war ac- 
tually takes place, to exercise such an au- 
thority, and that as to neutral aliens, it is to- 

God's sake, do cot let yourselves be prevailed 
upon to abet those rebels; for, should you be 
found in their company, you will certainly be- 
punished with them. Rather endeavour to per- 
suade them to deliver themselves up to the 
proper authority, (and this would be the wisest 
course they could pursue;) but if they will 
not do so, give the marshal every assistance he 
may require, for it is your duty. Take my ad- 
vice. Affection for you, and the impulse of con- 
science, have compelled me to write you this 
letter. If you follow my counsels, you will do 
well; if not, I have done my duty. Be as- 
sured that I remain your friend, X, Henry Ch. 
Helmuth. Philadelphia, March 28th, 1799. • 

The view taken by the opposition generally 
of the "insurrection," may be gathered by the- 
following notices in the Aurora. 

(Tuesday) March 12, 1799. The public atten- 
tion has been engaged for two or three days 
by some occurrences that have taken place in 
Northampton county, in this state. Efforts are 
making to magnify these occurrences into a ter- 
rible and bloody conspiracy against the gov- 
ernment, &e. We shall, therefore, briefly state 
such facts as have been communicated to us 
on this subject. It is a well known circum- 
stance, that in the schedule made out for the 
appreciation of the house tax, passed at the 
session of congress before the last, there was a 
column set apart for registering the number and 
measurement of the windows in every house, al- 
though no tax had been laid on windows. This 
circumstance caused a considerable degree of 
discontent throughout all parts of the Union; in 
some places the assessors were induced to de- 
sist from the admeasurement, and a member 
of congress in the last session, suggested the 
omission entirely of that measure, which was 
generally supposed by the people to be intended 
as the basis of a future tax. In Northampton 
county, while a person' was in the act of meas- 
uring the windows of a house, a woman poured 
a shower of hot water over his head; in other 
places they were hooted at, and every expres- 
sion of odium made use of, but no other vio- 
lence done than the hot water war carried on 
by the female. Several of the assessors were 
intimidated from pursuing the duties for which 
they were appointed, and complaints were laid 
against several persons, who had uttered their 
dislike for what they called the window tax. 
The matter was taken up by the executive com- 
mittee of the Union, and the marshal of this 
state district was directed to arrest several ner- 
sons for a violation of the law. The marshal 
proceeded to the different places where the peo- 
ple reside, arrested them, and took bonds for 
their appearance at an inn in Bethlehem; all 
the accused appeared agreeably to appointment, 
except three out of seventy persons. The order 
of the marshal was to bring them to this city, 
and they were preparing to set out for Phila- 
delphia, when a body of the people, some on 
horseback and others on foot, several of them 
belonging to the volunteer uniform corps, ap- 
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tally inadmissible. To be sure the two lat- 
ter instances are not quite so plain; the 
objection I am considering belongs equally 
to them all; for if an alien cannot be remov- 
ed but on conviction of a crime, then an 
alien enemy ought not to be removed but on 
conviction of treason, or some other crime 
showing the necessity of it. If, however, 
we are not blind to what is evident to all the 
rest of the world, equal danger may be ap- 
prehended from "the citizens of a hostile 
power, before war is actually declared as 
after, perhaps more, because less suspicion 
Is entertained; and some citizens of a neu- 
tral power are equally dangerous with the 

peared, and demanded the liberation of the 
prisoners. The prisoners remonstrated in vain, 
and insisted on proceeding to Philadelphia, rely- 
ing upon the laws, but the people that were 
collected, were not to he diverted from their 
purpose; the persons were set at large, and the 
marshal has returned to Philadelphia. It is 
hut justice to the marshal to say, that he has 
conducted himself with propriety in the whole 
of this business, and the persons that were first 
arrested behaved with the utmost propriety and 
deference for the constitutional authorities. "We 
are informed that a body of volunteers are to 
be called out and marched into Northampton 
county, but we cannot believe that such a meas- 
ure can be deemed either necessary or wise. 
The discontents in Northampton county were 
directed against the window admeasurement; 
the same discontents have prevailed elsewhere. 
No tumult has arisen, or violence has been done 
to any person hut what was done with the hot 
water, and as to the rescue of the persons ar- 
rested, there are means more effectual to bring 
them to justice, than by the odious means of 
an armed military force, which can answer no 
other purpose than to stir up new jealousies 
and harass the public mind. The offence of 
such a measure is among the least considera- 
tions on this occasion, and possibly there may 
be found some unfledged Alexander, desirous 
of burning up some of the flourishing towns, in 
the course of such an expedition, in order to 
give spiritand energyto the military-movements. 

(Friday) March 22, 1799. On Wednesday 
Herman Hartman, Adam Stephan and Henry 
Skanweiller, of Millerstown, Northampton 
county, arrived in town and delivered them- 
selves up to the marshal, who conducted them 
to Judge Peters; before whom they entered 
into recognizances for their appearance at the 
next circuit court of the United States. These 
men were amongst the most violent opposers of 
the law in Northampton county, and we are in- 
formed that others of the principal rioters are 
on their way to this city for the purpose of 
making the like submission. Messrs. Hartzen, 
Horn, and Kern, members of the legislature, 
arrived in town from Northampton. The re- 
port of these gentlemen we gave in yesterday's 
Aurora. Whence is this precipitation on the 
part of the government of the United States, to 
march a body of troops against the people of 
Northampton and Bucks? Are those people 
in arms against the government? No one will 
dare to say they are. Whence, then, it may be 
again asked, such precipitation? When the 
disturbance took place in Western Counties, 
what was the conduct of the late President 
Washington? He first conferred with the gov- 
ernor of the state on that subject, then sent 
commissioners to expostulate with the deluded 
citizens, and to endeavour to bring them to 
their duty, and not till all failed did he resort 
to military force. He was not of the opinion 
that men like himself were first to be tossed 
upon the bayonet, and afterwards instructed in 
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others. What has given France possession 
of the Netherlands, Geneva, Switzerland and 
almost all Italy, and enables her to domineer 
over so many other countries, lately power- 
ful and completely independent, but that her 
arts have preceded her arms; the smooth 
"words of amity, peace, and universal love, by 
seducing weak minds, have led to an un- 
bounded confidence, which has ended in 
their destruction, and they have now to de- 
plore the infatuation which led them to court 
a fraternal embrace from a bosom in which 
a dagger was concealed. 

In how many countries, alien friends as to 
"us, dependent upon them, are there warm 

their duty. He was not of the opinion that our 
laws, like those of Draco, ought to be written 
in blood, and that disobedience to them should 
subject the offender to immediate military pun- 
ishment, lie was not of the opinion that the 
lives of his fellow citizens were of such little 
consequence, that they were to be taken away 
when their only crime might be ignorance or 
misinformation. He was not of the opinion 
that the state government should be treated 
with contempt, and that no consultation with 
its executive should be had. It is true that in 
a^ despotic government, where there are no 
citizens, but all are slaves, and where force and 
not reason is the alphabet of instruction, in 
such a government, indeed, it would be incon- 
gruous to argue the people into obedience, 
The logic of the bayonet is there the only one 
employed, and it is applied with promptitude. 
Is there any analogy between such a govern- 
ment and ours? If not why such a similarity 
of measures? No republican can justify the 
conduct of those people who resisted the mar- 
shal in the execution of his duty; it was highly 
reprehensible, and ought to be punished. But 
has any endeavour yet been made by the ad- 
ministration to arrest the transgressors? Has 
the civil power proved inadequate to the ob- 
ject? Has the language of reason been ad- 
dressed to the offenders? No, not by the ad- 
ministration. It has been employed, and with 
effect too/ by private citizens; but it was a 
private and not a public voice that proclaimed 
it. Tranquility and submission are the conse- 
quences. Even Fries has declared his readiness 
to submit, and to take his trial whenever sum- 
moned thereto; and yet we hear of nothing but 
military movements. And for what purpose let 
Timothy Pickering declare. 

Mr. Wolcott, Ihen secretary of the treasury, 
in a letter to Frederick Wolcott (2 Gibbs* Life 
of Wolcott, 230), however judicious may be his 
views as to the tumult itself, certainly does not 
want as to raciness of sentiment as to the ma- 
terials upon which the tumult was to act. 

"There is a paltry insurrection here, which 
I am inclined to think will be subdued without 
difficulty. It may, however, be nursed into 
something formidable. Pennsylvania is the 
most villainous compound of heterogeneous mat- 
ter conceivable. Though there are many good 
men and good things, yet as a state it is bad 
in the extreme. The governor is an habitual 
drunkard. Every day, and not unfrequently 
in the forenoor. he is unable to articulate dis- 
tinctly. The efficient powers of the government 
are exercised by Judge McKean and Dallas. 
Of these men I can sincerely say that I be- 
lieve them to be as vile as Porcupine represents 
them. What lies in their power towards pro- 
moting rebellion against the government, they 
will effect. McKean pretty openly supports 
the United Irishmen. One or two rascals who 
assaulted Brown and were committed by the 
mayor, were immediately released by the 
judge." 
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partisans not nominally French citizens, but 
completely illuminated with French prin- 
ciples, electrified with French enthusiasm, 
and ready for any sort of revolutionary mis- 
chief! Are we to be guarded against the 
former and exposed to the latter? No, gen- 
tlemen. If with such examples before their 
eyes, congress had either confined their pre- 
caution to a war in form, or to citizens of 
France only, losing all sense of danger to 
their country in a regard to nominal distinc- 
tions, they would probably justly have de- 
served the charge of neglecting their coun- 
try's safety in one of its most essential 
points, and hereafter the very men who are 
now clamorous against them for exercising 
a judicious foresight, might too late have had 
reason to charge them, (as many former 
infatuated governments in Europe may now 
fairly be charged by their miserable deluded 
fellow-citizens), as the authors of their coun- 
try's ruin. But those who object to this law 
seem to pay little regard to considerations 
of this kind, and to entertain no other fear 
but that the president may exercise this au- 
thority for the mere purpose of abusing it. 
There is no end to arguments or suspicions 
of this kind. If this power is proper, it must 
be exercised by somebody. If from the na- 
ture of it, it could be exercised by so numer- 
ous a body as congress, yet as congress are 
not constantly sitting, it ought not to be ex- 
ercised by them alone. If they are not to 
exercise it, who so fit as the president? 
What interest can he have in abusing such 
an authority? But on this occasion, as on 
others of the like kind, gentlemen think it 
sufficient to show, not that a power is likely 
to be abused (which is all that can be pru- 
dently guarded against), but that it possibly 
may, and therefore to guard against the pos- 
sibility of an abuse of power, the power is 
not at all to be exercised. The argument 
would be just as good against his acknowl- 
edged powers, as any others, that the legis- 
lature may occasionally confide to him. Sup- 
pose he should refuse to nominate to any 
office, or to command the army or navy, or 
should assign frivolous reasons against ev- 
ery law, so that no law could be passed but 
with the concurrence of two-thirds of both 
houses! Suppose congress should raise an 
army without necessity, lay taxes where 
there was no occasion for money, declare 
war from mere caprice, lay wanton and op- 
pressive restraints on commerce, or in a time 
of imminent danger trifle with the safety of 
their country, to gain a momentary breath 
of popularity at the hazard of then* country's 
ruin! All this they may do. Does any man of 
candour, who does not believe everything 
tluy do, wrong, apprehend that any of these 
things will be done? They have the power 
to do them because the authority to pass 
very important and necessary acts of legis- 
lation on all those subjects, and in regard 
to which discretion must be left, unavoid- 
ably implies that, as it may be exercised in 



a right manner, it may, if no principle pre- 
vent it, be exercised in a wrong one. If the 
state legislatures should combine to choose 
no more senators, they may abolish the con- 
stitution without the danger of committing 
treason. If to prevent a house of represen- 
tatives being in existence, they should keep 
no law in being for a similar branch of their 
own, deeming the abolition of the govern- 
ment of the United States cheaply purchased 
by such a sacrifice, they riiay do this. They 
have the same power over the election of a 
president and vice president. What is the 
security against abuse in any of these cases? 
None, but the precautions taken to procure 
a proper choice, which, if well exercised, will 
at least secure the public against a wanton 
abuse of power, though nothing can secure 
them absolutel3 r against the common frailty 
of men, or the possibility of bad men, if acci- 
dentally invested with power, carrying it 
into a dangerous extreme. We must trust 
some persons, and as well as we can, submit 
to any collateral evil which may arise from 
a provision for a great and indispensable 
good that can only be obtained through the 
medium of human imperfection. At the 
same time it may be observed, that in the 
case of the president, or any executive or ju- 
dicial officer wantonly abusing his trust, he 
is liable to impeachment, and there are fre- 
quent opportunities of changing the mem- 
bers of the legislature, if their conduct is not 
acceptable to their constituents. 

The clause in the constitution, declaring 
that the trial of all crimes, except by im- 
peachment, shall be by jury, can never in 
reason be extended to amount to a permis- 
sion of perpetual residence of all sorts of for : 
eigners, unless convicted of some crime, but 
is evidently calculated for the security of 
any citizen, a party to the instrument, or 
even of a foreigner if resident in the coun- 
try, who, when charged with the commission 
of a crime against the municipal laws for 
which he is liable to punishment, can be 
tried for it in no other manner. 

The second objection is, "that an alien com- 
ing into the country, on the faith of an act 
stipulating that in a certain time and on cer- 
tain conditions, he may become a citizen, to 
remove him in an arbitrary manner before 
that time, would be a breach of public 
faith." With regard to this, it may be ob- 
served, that undoubtedly the faith of gov- 
ernment ought, under all circumstances, and 
in all possible situations, to be preserved 
sacred. If, therefore, in virtue of this law, 
all aliens from any part of the world had a 
right to come here, stay the probationary 
time, and become citizens, the act in ques- 
tion could not be justified, unless it could be 
shown that a real (not a pretended) over- 
ruling public necessity to which all inchoate 
acts of legislation must forever be subject, 
occasioned a paicial repeal of it. But there 
are certain conditions, without which no 
alien can ever be admitted, if he stay ever 
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so long; and one is, that during a limited 
time (two years in the case of aliens then 
resident; five in the, case of aliens arriving 
after), he has behaved as a man of a good 
moral character, attached to the principles 
of the constitution of the United States, and 
well disposed to the good order and happi- 
ness of the same. If his conduct be differ- 
ent, he is no object of the naturalization law 
at all, and consequently no implied compact 
was made with him. If his conduct be con- 
formable to that description, he is no object 
of the alien law to which the objection is ap- 
plied, because he is not a person whom the 
president is empowered to remove, for such 
a person could not be deemed dangerous to 
the peace and safety of the United States, 
nor could there be reasonable grounds to 
suspect such a man of being concerned 
in any treasonable or secret machinations 
against the government, in which cases 
alone the removal of any alien friend 
is authorized. Besides, any alien coming 
to this country must, or ought to know, 
that this being an independent nation, it 
has all the rights concerning the removal 
of aliens which belong by the law of na- 
tions to any other; that while he remains 
in the country in the character of an alien, 
he can claim no other privilege than such as 
an alien is entitled to; and consequently, 
whatever risk he may incur in that capacity, 
is incurred voluntarily, with the hope that in 
due time, by his unexceptionable conduct, he 
may become a citizen of the United States. 
As there is no end to the ingenuity of man, 
it has been suggested that such a person, if 
not a citizen, is a denizen, and therefore 
cannot be removed as an alien. A denizen 
in those laws from which we derive our own, 
means a person *who has received letters of 
denization from the king, and under the roy- 
al government such a power might undoubt- 
edly have been exercised. This power of 
denization is a kind of partial naturalization, 
giving some, but not all of the privileges of 
a natural born subject. He may take lands 
by purchase or devise, but cannot inherit. 
The issue of a denizen born before deniza- 
tion cannot inherit; but if born after may, 
the ancestor having been able to communi- 
cate to him inheritable blood. But this pow- 
er of the crown was thought so formidable 
that it is expressly provided by act of parlia- 
ment, that no denizen can be a member of 
the privy council, or of either house of parlia- 
ment, or have any office of trust, civil or mil- 
itary, or be capable of any grant of lands 
from the crown. Upon the dissolution of the 
royal government, the whole authority of nat- 
uralization, either whole or partial, belonged 
to the several states, and this power the peo- 
ple of the states have since devolved on the 
congress of the United States. Denization, 
therefore, (in the sense here used,) is a term 
unknown in our law, since the right was not 
derived from any general legislative author- 
ity, but from a special prerogative of the 



crown, to which parliamentary restrictions 
afterwards were applied. So -much so, that 
if an act of parliament had passed, giving 
certain rights to an alien with restrictions 
exactly similar to those of a denizen, I imag- 
ine he would not have been called a denizen; 
because the -royal authority was not the 
source from which his rights were derived. 
As to acts of naturalization themselves, they 
are liable in England, by an express law to 
certain limitations, one of which is, that the 
person naturalized is incapable of being a 
member of the privy council, or either house 
of parliament, or of holding offices or grants 
from the crown. Yet I never heard, nor do 
I believe that such a person was ever called 
a denizen; for which, as there is no founda- 
tion in precedent, or in the constitution of 
the United States, T presume it is a distinc- 
tion without solidit3% Fixed principles of 
law cannot be grounded on the airy imagina- 
tion of man. 

The third objection is, "That it is inconsist- 
ent with the following clause in the consti- 
tution, viz.; *The migration or importation 
of such persons as any of the states now ex- 
isting shall think proper to admit, shall not 
be prohibited by the congress prior to the 
year one thousand eight hundred and eight, 
but a tax or duty may be imposed on said 
importation not exceeding ten dollars for 
each person.' " I am not satisfied, as to this 
objection, that it is sufficient to overrule it, to 
say the words do not express the real mean- 
ing, either of those who formed the constitu- 
tion, or those who established it, although I 
do verily believe in my own mind, that the 
article was intended only for slaves, and the 
clause was expressed in its present manner 
to accommodate different gentlemen, some 
of whom could not bear the name slaves, 
and others had objections to it. But though 
this probably is the real truth, yet, if in at- 
tempting to compromise, they have unguard- 
edly used expressions that go beyond their 
meaning, and there is nothing but private 
history to elucidate it, I shall deem it abso- 
lutely necessary to confine myself to the 
written instrument Other reasons may 
make the point doubtful, but at present I 
am inclined to think it must be admitted, 
that congress, prior to the year 180S, cannot 
prohibit the migration of free persons to a 
particular state, existing at the time of the 
constitution, which such state shall, by law, 
agree to receive. The states then existing, 
therefore, till 1808, may (we will say) admit 
the migration of persons to their own states, 
without aay prohibitory act of congress.— 
This they may do upon principles of general 
policy, and in consistence with all their oth- 
er duties. The states are expressly prohib- 
ited from entering into an engagement or 
contract with another state, or engaging in 
war, unless actually invaded, or in such im- 
minent danger, as will not admit of delay. 
The avenues to foreign connection being thus 
carefully closed, it will scarcely be contend- 
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ed, that in case of war, a state could, 
either directly or indirectly, permit the mi- 
gration of enemies. If they did, the United 
States could certainly, without any impeach- 
ment of the general right of allowing migra- 
tion, in virtue of their authority to repel 
invasion, prevent the arrival of such. And 
as such invasion may be attempted with- 
out a formal war, and congress have an ex- 
press right to protect against invasion, as 
well as repel it, I presume congress would 
also have authority to prevent the arrival of 
any enemies, coming in the disguise of 
friends, to invade their country. But, ad- 
mitting the right to permit migration in its 
full force, the persons migrating on their au- 
thority must be subject to the laws of the 
country, which consist not only of those of 
the particular state, but of the United States. 
While aliens, therefore, they must remain in 
the character of aliens; and, of course, upon 
the principles I have mentioned, be subject 
to a power of removal, in certain cases rec- 
ognized in the law of nations; nor can they 
cease to be in this situation, until they be- 
come citizens of the United States; in which 
case they must obey the laws of the Union 
as well as of the particular state they reside 
in. But, gentlemen argue as if because the 
states had a right to permit migration, the 
migrants were under a sort of special pro- 
tection of the state admitting it, lest the 
United States, merely to disappoint the pur- 
pose of migration, should exercise an arbi- 
trary authority of removal without any cause 
at all. It would be just as consistent to say, 
that if such migrant was charged with a 
murder on the high seas, or in any fort or 
arsenal of the United States, he should not 
be tried for it in a court of the United States, 
lest the court and juries, out of ill will to the 
state, should combine to procure his con- 
viction and punishment, in all events, to de- 
feat the state law. The two powers may un- 
doubtedly be made compatible, if the legis- 
latures of the particular states, and the 
government of the United States, do their 
duty, without which presumption, not an au- 
thority given by the constitution can exist 
They surely are more compatible than the 
collateral powers of taxation, which, under 
each government, go to an unlimited ex- 
tent, but the very nature of which forbids 
any other limitation than a sense of moral 
eight and justice. If we skepticize in the 
manner of some gentlemen on this subject, 
suppose each legislature should tax to the 
amount of 19s. in the pound; each has the 
power; but is such an exercise of it more 
apprehended than we apprehend an earth- 
quake to swallow us all up at this very 
moment? All systems of government sup- 
pose they are to be administered by men of 
common sense and common honesty. In 
our country, as all ultimately depends on the 
voice of the people, they have it in their pow- 
er, and it is to be presumed they generally 
will choose men of this description: but if 



they will not, the case, to be sure, is with- 
out remedy. If they choose fools, they will 
have foolish laws. If they choose knaves, 
they will have knavish ones. But this can 
never be the case until they are generally 
fools or knaves themselves, which, thank 
God, is not likely ever to become the char- 
acter of the American people. 

Having said what I thought material as 
to the alien laws, upon the particular ob- 
jections to them, I now proceed to discuss 
the objections which have been made to what 
is called the "Sedition Act," one of which 
equally applies to the alien laws as well as 
to this. But I think it proper previously to 
read the law itself. 

The objections (so far as I have heard 
them) to this act, are as follows: 1. (And 
this applies to the alien law also.) That 
there is no specific power given to pass an 
act of this description, though in the particu- 
lar specific powers given, there is authority 
conveyed as to other offences specially 
named. 2. That this law is not warranted 
by a clause in the constitution, conveying 
legislative authority, which, after designat- 
ing particular objects, adds: "And to make 
all laws which shall be necessary and prop- 
er for carrying into execution the foregoing 
powers, and all other power vested by this 
constitution in the government of the United 
States, or in any department or officer there- 
of."— Because it is not necessary and proper 
to pass any such law in order to carry into- 
execution any of those powers. 3. That, ad- 
mitting the former positions are not main- 
tainable, yet the exercise of this authority 
is incompatible with the following amend- 
ment to the constitution, viz. : "Congress 
shall make no law respecting an establish- 
ment of religion, or prohibiting the full ex- 
ercise thereof; or abridging the freedom of 
speech, or of the press, or the right of the 
people peaceably to assemble, and to petition 
the government for a redress of grievances." 

With regard to the first objection, I readily 
acknowledge, that soon after the constitu- 
tion was proposed, and when I had taken a 
much more superficial view of it than I was 
sensible of at the time, I did think congress 
could not provide for the punishment of any 
crimes but such as are specifically designat- 
ed in the particular powers enumerated. I 
delivered that opinion in the convention at 
North Carolina, in the year 1788, with a 
perfect conviction, at the time, that it was 
well founded. But I have since been con- 
vinced it was an erroneous opinion, and my 
reasons for changing it I shall state to you 
as clearly as I am able. 

It is in vain to make any law unless some 
sanction be annexed to it, to prevent or pun- 
ish its violation. A law without it might 
be equivalent to a good moral sermon; but 
bad members of society would be as little 
influenced by one as the other. It is, there- ' 
fore, necessary and proper, for instance, un- 
der the constitution of the United States, to' 
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secure the- effect of all laws which impose 
a duty on some particular persons, by pro- 
viding some penalty or punishment if they 
disobey. The authority to provide such is 
conveyed by the following general words in 
the constitution, at the end of the objects of 
legislation particularly specified: "To make 
ali laws which shall be necessary and proper 
for carrying into execution the foregoing 
powers, and all other powers vested by this 
constitution in the govex*nment of the United 
States, or in any department or officer there- 
of." A penalty alone would* not in every 
case be sufficient, for, the offender might be 
rich and disregard it, or poor, though a wil- 
ful offender, and unable to pay it A fine, 
therefore, will not always answer the pur- 
pose, but imprisonment must be in many 
cases added, though a wise and humane leg- 
islature, will always dispense with this, 
where the importance of the case does not 
require it But if it does, from the very 
nature of the punishment it becomes a crim- 
inal, and not a civil offence; the grand jury 
must indict before the offender can be con- 
victed. This general position may be illus- 
trated by a variety of instances under tha 
Penal Code of the United States, which have, 
I believe, never been objected to as uncon- 
stitutional, though there have never been 
wanting penetrating and discerning mem- 
bers who were ready enough to take excep- 
tions where they found any plausible ground 
for them. I shall enumerate a few. In the 
act entitled, "An act for the punishment of 
certain crimes against the United States" (1 
Swift's Ed., p. 100 [1 Stat 112]), among oth- 
or crimes specified, are the following: Murder 
or larceny in a fort belonging to the United 
States. Misprision of felony committed in 
any place under the sole and exclusive juris- 
diction of the United States. Stealing or fal- 
sifying a record of any court of the "United 
States. Perjury in any court of the United 
States. Bribing a judge of the United States. 
Obstructing the execution of any kind of a 
process issuing from a court of the United 
States. In the collection act (volume 1, p. 
237 [1 Stat 175]) it is provided, that in all 
cases where an oath is by that act required 
from a master or other person having com- 
mand of a ship or vessel, or from an owner 
or assignee of goods, wares, and merchan- 
dize, his or her factor or agent, if the per- 
son so swearing shall swear falsely, such 
person shall, on indictment and conviction 
thereof, be punished by fine or imprisonment 
or both, in the discretion of the court, before 
Whom such conviction shall be had, so as 
the fine shall not exceed one thousand dol- 
lars, and the term of imprisonment shall not 
exceed twelve months. In the act laying 
duties on distilled spirits (volume 1, p. 324 
[1 Stat 208]), in the 39th section, it is pro- 
vided as follows: "If any supervisor, or 
other officer of inspection, in any criminal 
prosecution against them, shall be convicted 
of oppression or extortion in the execution 
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of his office, he shall be fined not exceeding 
five hundred dollars, or imprisoned not ex- 
ceeding six months, or both, at the discre- 
tion of the court; and shall also forfeit his 
office." These instances deserve great con- 
sideration; because I believe no candid man 
will deny that these provisions were consti- 
tutional exercises of authority, within the 
scope of the general authority conveyed, 
though not specially named as objects which 
it should be competent for congress to pro- 
vide for. And they certainly derive weight 
from the consideration, that the principle of 
them (which I believe was the case) was 
never objected to, though the expediency of 
some of the provisions may have been. 

In further illustration of this subject I 
shall state a case which was determined in 
this court, — U. S. v, Worrall [Case No. 
16,706], — where there was an indictment 
against the defendant for attempting to bribe 
Mr. Goxe, the commissioner -of the revenue. 
The defendant was found guilty, and after- 
wards a motion was made in arrest of judg- 
ment, assigning, together with some technical 
objections, this general one, that the court 
had no cognizance of the offence, because no 
act of congress had passed creating the of- 
fence and prescribing the punishment, but 
it was solely on the foot of the common law. 
The very able and ingenious gentleman who 
is the reporter of that case, and was the de- 
fendant's counsel in it, in the course of his 
argument, makes the following observations, 
part, of which are remarkably striking and 
pertinent to my present subject: "In rela- 
tion to crimes and punishments, the objects 
of the delegated power of the United States 
are enumerated and fixed. Congress may pro- 
vide for the punishment of counterfeiting the 
securities and current coin of the United 
States; and may define and punish piracies 
and felonies committed on the high seas, and 
offences against the law of nations. Art 1, 
§ 8. And so, likewise, congress may make 
all laws which shall be necessary and proper 
for carrying into execution the powers of the 
general government But here is no refer- 
ence to a common law authority. Every 
power is matter of definite and positive 
grant; and the very powers that are granted 
cannot take effect until they are exercised 
through the medium of a law. Congress had 
undoubtedly a power to make a law, which 
should render it criminal to offer a bribe to 
the commissioner of the revenue; but not 
having made the law, the crime is not recog- 
nized by the Federal Code, constitutional or 
legislative; and consequently, it is not a sub- 
ject on which the judicial authority of the 
Union can operate." So far the observations 
of the defendant's counsel. Judge Chase, 
who on that occasion differed from Judge 
Peters as to the common law jurisdiction of 
the court, held, that under the Sth section 
of the first article, which I am now consid- 
ering, although bribery is not among the 
crimes and' offences specially mentioned, it is 
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certainly included in that general provision; 
and congress might have passed a law on 
the subject which would have given the 
court cognizance of the offence. Judge Pe- 
ters was of opinion, that the defendant was 
punishable at common law; but that it was 
competent for congress to pass a legislative 
act on the subject. 

I conclude, therefore, that the first objec- 
tion is not maintainable. 

With regard to the second objection, which 
is, that this law is not warranted by that 
clause of the constitution authorizing con- 
gress to pass all laws which shall be neces- 
sary and proper for carrying into execution 
the powers specially enumerated, and all oth- 
er powers vested by the constitution in the 
government of the United States, or in any 
department or officer thereof; because, itisnot 
necessary and proper to pass any such law, 
in order to carry into execution any of those 
powers— it is to' be observed, that, from the 
very nature of the power, it is, and must be, 
discretionary. What is necessary and prop- 
er, in regard to any particular subject, can- 
not, before an occasion arises, be logically 
defined; but must depend upon various ex- 
tensive views of a case, which no human 
foresight can reach. What is necessary and 
proper in a time of confusion and general 
disorder, would not, perhaps, be necessary 
and proper in a time of tranquillity ana or- 
der. These are considerations of policy, not 
questions of law, and upon which the legis- 
lature is bound to decide according to its 
real opinion of the necessity and propriety 
of any act particularly in contemplation. 
It is, however, alleged, that the necessity 
and propriety of passing collateral laws for 
the support of others, are confined to cases 
where the powers are delegated, and do not 
extend to cases which have a reference to 
general danger only. The words are gen- 
eral, "for carrying into execution the special 
powers previously enumerated, and all other 
powers vested by the constitution in the gov- 
ernment of the United States, or any depart- 
ment or officer thereof." If, therefore, there 
be anything necessary and proper for carry- 
ing into execution any or all of those pow- 
ers, I presume that may be constitutionally 
enacted. Two objects are aimed at by every 
rational government, more especially by free 
ones: 1. That the people may understand the 
laws, and voluntarily obey them. 2. That if 
this be not done by any individual, he shall 
be compelled to obey them, or punished for 
disobedience. The first object is undoubted- 
ly the most momentous; for, as the legiti- 
mate object of every government is the hap- 
piness of the people committed to its care, 
nothing can tend more to promote this than 
that, by a voluntary obedience to the laws 
of the country, they should render punish- 
ments unnecessary. This can never be the 
case in any country but a country of slaves, 
where gross misrepresentation prevails, and 



any large body of people can be induced to 
believe that laws are made either without 
authority, or for the purpose of oppression. 
Ask the great body of the people who were 
deluded into an insurrection in the western 
parts of Pennsylvania, what gave rise to it? 
They will not hesitate to say, that the gov- 
ernment had been vilely misrepresented, and 
made to appear to them in a character direct- 
ly the reverse of what they deserved. In 
consequence of such misrepresentations, a 
civil war had nearly desolated our country, 
and a certain" expense of near two millions 
of dollars was actually incurred, which 
might be deemed the price of libels, and 
among other causes made necessary a judi- 
cious and moderate land tax, which no man 
denies to be constitutional, but is now mado 
the pretext of another insurrection. The 
liberty of the press is, indeed, valuable— long 
may it preserve its lustre! It has converted 
barbarous nations into civilized ones — taught 
science to rear its head — enlarged the ca- 
pacity—increased the comforts of private life 
—and, leading the banners of freedom, has 
extended her sway where her very name was 
unknown. But, as every human blessing is 
attended with imperfection, as what pro- 
duces, by a right use, the greatest good, is 
productive of the greatest evil in its abuse, 
so this, one of the greatest blessings ever 
bestowed by Providence on His creatures, is 
capable of producing the greatest good or 
the greatest mischief. A pen, in the hands 
of an able and virtuous man, may enlighten a 
whole nation, and by observations of real wis- 
dom, grounded on pure morality, may lead 
it to the path of honour and happiness. The 
same pen, in the hands of a man equally 
able, but with vices as great as the other's 
virtues, may, by arts of sophistry easily at- 
tainable, and inflaming the passions of weak 
minds, delude many into opinions the most 
dangerous, and conduct them to actions the 
most criminal. Men who are at a distance 
from the source of information must rely 
almost altogether on the accounts they re- 
ceive from others. If their accounts are 
founded in truth, their heads or hearts must 
be to blame, if they think or act wrongly. 
But, if their accounts are false, the best 
head and the best heart cannot be proot 
against their influence; nor is it possible to 
calculate the combined effect of innumerable 
artifices, either by direct falsehood, or in 
vidious insinuations, told day by day, ui^n 
minds both able and virtuous. Such being 
unquestionably the case, can it be tolerated 
in any civilized society that any should be 
permitted with impunity to tell falsehoods 
to the people, with an express intention to 
deceive them, and lead them into discon- 
tent, if not into insurrection, which is so apt 
to follow? It is believed no government in 
the world ever was without such a power. 
It is unquestionably possessed by all the 
state governments, and probably has been 
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exercised in all of them: sure I am, it has in 
some. If necessary and proper for them, 
why not equally so, at least, for the govern- 
ment of the United States, naturally an ob- 
ject of more jealousy and alarm, because it 
has greater concerns to provide for? Com- 
binations to defeat a particular law are ad- 
mitted to be punishable. Falsehoods, in or- 
der to produce such combinations, I should 
presume, would come within the same prin- 
ciple, as being the first step to the mischief 
intended to be prevented; and if such false- 
hoods, with regard to one particular law, are 
dangerous, and therefore ought not to be per- 
mitted without punishment—why should 
such which are intended to destroy confi- 
dence in government altogether, and thus in* 
duce disobedience to every act of it? It is 
said, libels may be rightly punishable in 
monarchies, but there is not the same necos- 
* sity in a republic. The necessity, in the lat- 
ter case, I conceive greater, because in a re- 
public more is dependent on the good opinion 
of the people for its support, as they are, 
directly or indirectly, the origin of all au- 
thority, which of course must receive its bias 
from them. Take away from a republic the 
confidence of the people, and the whole fab- 
ric crumbles into dust I have only to add, 
under this head, that, in order to obviate any 
probable ill use of this large and discretionary 
power, the constitution, and certain amend- 
ments to it, have prohibited, in express 
words, the exercise of some particular au- 
thorities, which otherwise might be sup- 
posed to be comprehended within them. Of 
this nature is the prohibitory clause relating 
to the present object, which I am to consider 
under the next objection. 
, 4. That objection is, that the act is in vio- 
lation of this amendment of the constitution. 
3 Swift's Ed. p. 455, art 3 [1 Stat. 21]. "Con- 
gress shall make no law respecting an es- 
tablishment of religion, or prohibiting the 
free exercise thereof; or abridging the free- 
dom of speech, or of the press, or the right 
of the people peaceably to assemble, and to 
petition the government for a redress of 
grievances." 

The question then is, whether this law has 
abridged the freedom of the press? Here 
is a remarkable difference in expressions as 
to the different objects in the same clause*. 
They are to make no law respecting an es- 
tablishment of religion, or prohibiting the 
free exercise thereof, or abridging the free- 
dom of speech, or of the press. When, as 
to one object, they entirely prohibit any act 
whatever, and, as to another object, only 
limit the exercise of the power, they must, 
in reason, be supposed to mean different 
things. I presume, therefore, that congress 
may make a law respecting the press, pro- 
vided the law be such as not to abridge its 
freedom. What might be deemed the free- 
dom of the press, if it had been a new sub- 
ject, and never before in discussion, might 



indeed admit of some controversy. But, so 
far as precedent, habit, laws, and practices 
are concerned, there can scarcely be a more 
definite meaning than that wbich all these 
have affixed to the term in question.. Wo 
derive our principles of law originally from 
England. There, the press, I believe, is as 
free as in any country of the world, and so 
it has been for near a century. The defini- 
tion of it is, in my opinion, no where more 
happily or justly expressed than by the 
great author of the commentaries on the 
laws of England, which book deserves more 
particular regard on this occasion, because 
for near thirty years it has been the manual 
of almost every student of law in the United 
States, and its uncommon excellence has 
also introduced it into the libraries, and 
often to the favourite reading of private 
gentlemen; so that his views of the subject 
could scarcely be unknown to those who 
framed the amendments to the constitution: 
and if they were not, unless his explanation 
had been satisfactory, I presume the amend- 
ment would have been more particularly 
worded, to guard against -any possible mis- 
take. His explanation is as follows: "The 
liberty of the press is indeed essential to the 
nature of a free state. And this consists in 
laying no previous restraints upon publica- 
tions, and not in freedom from censure for* 
criminal matter when published. Every 
freeman has an undoubted right to lay what 
sentiments he pleases before the public; to 
forbid this, is to destroy the freedom of tho 
press: but if he publishes what is improper, 
mischievous, or illegal, he must take the 
consequence of his own temerity. To sub- 
ject the press to the restrictive power of a 
licenser, as was formerly done, both before 
and since the Revolution, is to subject all 
freedom of sentiment to the prejudices of 
one man, and make him the arbitrary and 
infallible judge of all controversial points 
in learning, religion, and government But 
to punish (as the law does at present) any 
dangerous or offensive writings, which, when 
published, shall, on a fair and impartial trial, 
be adjudged of a pernicious tendency, ia 
necessary for the preservation of peace and 
good order, of government and religion, ihe 
only solid foundations of civil liberty. Thus 
the will of individuals is still left free: the 
abuse only of that free will is the object of 
legal punishment Neither is any restraint 
hereby laid upon freedom of thought or in- 
quiry: liberty of private sentiment is still 
left; the disseminating, or making public, of 
bad sentiments, destructive of the ends of 
society, is the crime which society corrects, 
A man (says a fine writer on this subject) 
may be allowed to keep poisons in his closet, 
but not publicly to vend them as cordials. 
And to this we may add, that the only plausi- 
ble argument heretofore used for the re- 
straining the just freedom of the press, 'that 
it was necessary to prevent the daily abuse 
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of it,' will, entirely lose its force when it is 
shown (bj a reasonable exercise of the laws) 
that the press cannot be abused to any bad 
purpose, without incurring a suitable pun- 
ishment: whereas, it never can be used to 
any good one when under the control of an 
inspector. So true will it be found, that to 
censure the licentiousness is to maintain the 
liberty of the press." 4 Bl. Comm. 351 

It is believed that, in every state in the 
Union, the common law principles concern- 
ing libels apply; and in some of the states 
words similar to the words of the amend- 
ment are used in the constitution itself or a 
contemporary bill of rights, of equal author- 
ity, without ever being supposed to exclude 
any law being passed on the subject So 
that there is the strongest proof that can be 
of a universal concurrence in America on 
this point, that the freedom of the press 
does not require that libellers shall be pro- 
tected from punishment. But, in some re- 
spects the act of congress is much more re- 
strictive than the principles of the common 
law, or than, perhaps, the principles of any 
state in the Union. For, under the law of the 
United States, the truth of the matter may 
be given in evidence, which at common law, 
in criminal prosecutions, was held not to be 
admissible; and the punishment of fine and 
imprisonment, which at common law was 
discretionary, is limited in point of severity, 
though not of lenity. It is to be observed, 
too, that by the express words of the act, 
both malice and falsehood must combine in 
the publication, with the seditious intent 
particularly described. So that if the writ- 
ing be false, yet not malicious, or malicious 
and not false, no conviction can take place. 
This, therefore, fully provides for any pub- 
lication arising from inadvertency, mistake, 
false confidence, or anything short of a wil- 
ful and atrocious falsehood. And none sure- 
ly will contend, that the publication of such 
a falsehood is among the indefeasible rights 
of men, for that would be to make the free- 
dom of liars greater than that of men of 
truth and integrity. 

1 have now said all I thought material 
on these important subjects. There is an- 
other upon which it is painful to speak, 
but the notoriety as well as the official cer- 
tainty of the fact, and the importance of the 
danger, make it indispensable. Such in- 
cessant calumnies have been poured against 
the government for supposed breaches of the 
constitution, that an insurrection has lately 
begun for a cause where no breach of the 
constitution is or can be pretended.2 The 
grievance is the land tax act, an act which 

2 [This refers to the insurrection in the coun- 
ties of Northampton, and Bucks, aerainst the 
execution of the act of July 9, 179S (1 Stat. 
5S0) providing for registering the number and 
admeasurement of the windows in each house 
for the purpose of fixing the value of the house i 
for purposes of taxation.] I 



the public exigencies rendered unavoidable, 
and is framed with particular anxiety to 
avoid its falling oppressively on the poor, 
and in effect the greatest part of it must fall 
on rich people only. Yet arms have been 
taken to oppose its execution; officers have 
been insulted; the authority of the law re- 
sisted; and the government of the United 
States treated with the utmost defiance and 
contempt. Not being thoroughly informed 
of all particulars, I cannot now say within 
what class of offences these crimes are com- 
prehended. But as some of the offenders 
are committed for treason, and many cer- 
tainly have been guilty of combinations to 
resist the law of the United States, 1 think 
it proper to point your attention particularly 
to those subjects. The provisions in regard 
to the former, so far as they may at present 
be deemed material or instructive, are as fol- 
low: (Here the passages referred to were 
read.) 

The only species of treason likely to come 
before you is that of levying war against 
the United States. There have been various 
opinions, and different determinations on 
the import of those words. But I think I 
am warranted in saying, that if, in the case 
of the insurgents who may come under your 
consideration, the intention was to prevent 
by force of arms the execution of any act 
of the congress of the United States alto- 
gether (as for instance the land tax act, the 
object of their opposition), any forcible oppo- 
sition calculated to carry that intention into 
effect, was a levying of war against the 
United States, and of course an act of trea- 
son. But if the intention was merely to de- 
feat its operation in a particular instance, 
or through the agency of a particular officer, 
from some private or personal motive, 
though a higher offence may have been com- 
mitted, it did not amount to the crime of 
treason. The particular motive must, how- 
ever, be the sole ingredient in the case, for 
if combined with a general view to obstruct 
the execution of the act, the offence must 
be deemed treason. With regard to the 
number of witnesses in treason, I am of 
opinion that two are necessary on the indict- 
ment as well as upon the trial in court The 
provision in the constitution, that the two 
witnesses must be to the same overt act (or 
actual deed constituting the treasonable of- 
fence), was in consequence of a construction 
which had prevailed in England, that though 
two witnesses were required to prove an act 
of treason, yet if one witness proved one act, 
and another witness another act of the same 
species of treason (as for instance that of 
levying war), it was sufficient; a decision 
which has always appeared to me contrary 
to the true intention of the law which made 
two witnesses necessary— this provision be- 
ing, as I conceived, intended to guard against 
fictitious charges of treason, which an un- 
principled government might be tempted to 
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support and encourage, even at the expense 
of perjury, a thing much more difficult to be 
■effected by two witnesses than one. An act 
of congress which I have already read to 
you (that commonly called the sedition act) 
has specially provided in the manner you 
have heard, against combinations to defeat 
the execution of the laws. The combina- 
tions punishable under this act must be dis- 
tinguished from such as in themselves 
amount to treason, which is unalterably 
fixed by the constitution itself. Any com- 
binations, therefore, which before the pass- 
ing of this act, would have amounted to 
treason, still constitute the same crime. To 
give the act in question a different construc- 
tion, would do away altogether the crime 
of treason as committed by levying war, be- 
cause no war can be levied without a com- 
bination for some of the purposes stated in 
the act, which must necessarily constitute a 
part, though not the whole, of the offence. 

Long, gentlemen, as I have detained you, 
for which the great importance of the occa- 
sion, I trust, is a just apology, it will be useful 
to recollect that, ever since the first formation 
of the present government, every act which 
any extraordinary difficulty has occasioned, 
has been uniformly opposed before its adop- 
tion, and every art practiced to, make the 
people discontented after it; without any 
allowance for the necessity which dictated 
it, some seem to have taken it for granted 
that credit could be obtained without justice, 
money without taxes, and the honor and 
safety of the United States only preserved 
by a disgraceful foreign dependence. But, 
notwithstanding all the efforts made to vilify 
and undermine the government, it has uni- 
formly risen in the esteem and confidence of 
the people. Time has disproved arrogant 
predictions; a true knowledge of the prin- 
ciples and conduct of the government has 
rectified many gross misrepresentations; 
credit has risen from its ashes; the country 
has been found full of resources, which 
.have been drawn without oppression, and 
faithfully applied to the purposes to which 
they were appropriated: justice is impar- 
tially administered; and the only crime 
which is fairly imputable is, that the mi- 
nority have not been suffered to govern the 
majority, to which they had as little pre- 
tension upon the ground of superiority of 
talents, patriotism, or general probity, as up- 
on the principles of republicanism, the per- 
petual theme of their declamation. If you 
suffer this government to be destroyed, what 
chance have you for any other? A scene of 
the most dreadful confusion must ensue. 
Anarchy will ride triumphant, and all lovers 
of order, decency, truth and justice be 
trampled under foot May that God, whose 
peculiar providence seems often to have in- 
terposed to save these United States from 
destruction, preserve us from this worst of 
ill evils! And may the inhabitants of this 
happy country deserve his care and protec- 



tion by a conduct best calculated to obtain 
them! » 

April 30.— Mr. Lewis preferred the follow- 
ing motion to the court in writing. 

And now the prisoner, John Fries, being 
placed at the bar of this court, at the city 
of Philadelphia, being the place appointed 
by law for holding the stated sessions there- 
of, and it being demanded of him if he is 
ready for his trial for the treason in the in- 
dictment mentioned, he moves, ore tenus, 
that his trial for the same offence, may not 
be proceeded on here, and that the same 
may be had in the county in which the same 
acts of treason in the said indictment men- 
tioned are laid, and where the offence there- 
in mentioned is alleged to have been com- 
mitted. 

Mr. Lewis stated this motion to be found- 
ed ( on an act of congress entitled the "Ju- 
diciary Act," passed 24th September, 1789, 
§ 29 [1 Stat 88]: "That in cases punishable 

s The publication of the charge was elicited 
by the following note. 

Philadelphia, May 15, 17S9. Sir:— The grand 
jury of the circuit court of the district of Penn- 
sylvania have heard with* great satisfaction, 
-the charge delivered to them, on the openinsr of 
the court. ' At a time like the present, when 
false philosophy and the most dangerous and 
wicked principles are spreading with rapidity, 
under the imposing garb of Liberty, over the 
fairest countries of the Old World — they are 
convinced, that the publication of a charge, 
fraught with such clear and just observations 
on the nature and operation of the constitution, 
and laws of the United Spates, will he highly 
beneficial to the citizens thereof. With these 
sentiments strongly impressed on their min 1 s, 
they uDanimously request, that a copy of tne 
said charge may he delivered to them for pub- 
lication; especially for the information of those, 
who are too easily led by the misrepresenta- 
tions of evil disposed persons, into the commis- 
sion of crimes, ruinous to themselves, and 
against the peace and dignity of the Un ; ted 
States. Isaac Wharton, Foreman, J. Ross, Ed- 
ward Pennington, Philip Nicklin, Joseph Park- 
er Norris. Benjamin W. Morris. Thomas M. 
Willing, Robert Ralston, John Craig, Samuel 
Coates, David H. Conyngham, John Perot, 
James O. Fisher, Daniel Sm : th, Gideon Hill 
Wells, William Montgomery, W. Bulkley. 

Honourable Judge Iredell. 

To the Gentlemen of the Grand Jury of the 
United States, for the District of Pennsylva- 
nia. Gentlemen: I receive with great sensi- 
bility the honour of this address, from gentlemen 
whom I personally respect so much. Believ- 
ing, as I have long done, that the constitution 
and laws of the United States afford the highest 
degree of rational liberty which the world ever 
saw, or of which perhaps mankind are capable, 
I have seen with astonishment and regnt. at- 
tempts made in the pursuit of visionary chime- 
ras, to subvert or undermine so srlorious a fab- 
ric, equally constructed for public and private 
security. It cannot hut be extremely pleasing 
to me that the sentiments on iliis subieet I de- 
livered in my charge, should meet with your 
entire approbation; and as you are pleased to 
suppose the publication of them may be of some 
service in correcting erroneous opinions, I readi- 
ly consent to it. considering your sanction of 
them as giving them an additional value, which 
will increase the hone of their producing a good 
eff-^t. James Iredell. Philadelphia, May 15, 
17£9; 
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with death, the trial shall be had in the 
county where the offence was committed; or 
where that cannot be done without great in- 
convenience, twelve petit jurors at least shall 
be summoned from thence." He stated the 
advantages resulting from this section to 
the accused to be, that a man might be tried 
by his peers, where he is known, and where 
there can be no difficulties to procure wit- 
nesses in his behalf. This inestimable right, 
he said, was one of the grounds of complaint 
to the United States, which promoted then: 
separation from the mother country, and this 
was one cause of her taking up arms. This 
advantage, congress had held in just esti- 
mation, and upon this, no innovation was to 
be admitted; on which account, the most 
pointed and positive terms were used, and 
the divisions of vicinage reduced to counties. 
But nevertheless, he observed, this rule had 
an exception, which was where "manifest 
inconvenience" occurred, twelve jurymen 
were to be summoned from that county, and 
therefore before the court could consider 
themselves authorized to proceed to the trial 
in that place, their honours must be well 
satisfied that trial could not take place in 
the county of Northampton without "mani- 
fest inconvenience." These words did not 
refer to the inconvenience the judges might 
feel in travelling, or the time spent; but an 
inconvenience arising from some cause which 
congress did not foresee at the time of the 
passing of the act. The trouble and incon- 
venience to the judges could be no greater 
than to the prisoners, whom the government 
had brought to this city. 

Mr. Lewis said he was aware of an objec- 
tion which would be raised to the force of 
the section above quoted, founded on a sub- 
sequent law passed March 2, 1793, § 3 [1 
Stat 333], which directs that a judge of the 
supreme court, with a district judge, "may 
direct special sessions of the circuit courts 
to be holden for the trial of criminal causes, 
at any convenient place within the district, 
nearer to the place where offences may be 
said to be committed, than the place or 
places appointed by law for the ordinary 
sessions." The places appointed by law for 
the state of Pennsylvania are, York Town 
and Philadelphia. This, he presumed, must 
refer to causes of a civil nature, or to crim- 
inal acts of a less grade than what is per- 
emptorily required in the act first quoted 
from, to govern "cases punishable with 
death." The same act says, that trials in 
capital cases should be elsewhere, and not 
at the stated places, unless manifest incon- 
venience attend it And what, he asked, 
was the great inconvenience in the present 
case? Was there any objection of a nature 
to render it improper or impossible to try 
the prisoner in that county? It was true 
that a considerable number of persons in 
that county had been misguided, but was 
it to be inferred thence that all were? or 
that a fair trial could not be had there? No 



doubt an able and impartial jury might be 
obtained in that place, and therefore an im- 
partial trial could be had. In bad times, 
with corrupt judges, if ever such a time and ; 
such judges should unhappily be in this coun- 
try, the section of 1789 would form a pro- 
tection to the citizen against any innovation 
of his privilege, and prevent their dragging 
him from his family and friends to a dis- 
tant part, where he might be unknown, to 
be tried. Surely it could not be urged that 
the safety of the United States, or the pro- 
tection of the court, made it necessary to try 
this cause in Philadelphia, The prisoners 
might have been confined in the jails of that 
county; the troops of the United States were 
even now remaining there, to protect the 
law. The vicinity of that spot to the wit- 
nesses who beheld the transactions was an 
additional argument for the plea. Some, to 
be sure, had come to the city; others perhaps 
might come forward; sickness or age might 
operate to prevent some coming. It was 
also inconvenient to the prisoner in prevent- 
ing his neighbours or relatives affording him 
that comfort which they might wish. But 
all this, he said, was immaterial; the law 
was definite, and nothing could supersede its 
mandate. Here was a list of ninety-eight 
witnesses, furnished the prisoner by Mr. At- 
torney, who were to appear against him, and 
hence the necessity of time and opportunity 
being allowed the prisoner to examine that 
numerous train of evidence, and to prepare 
to controvert them. 

Mr. Lewis then referred to a similar mo- 
tion which he made before the court, re- 
specting a person tried for high treason in 
the Western Insurrection, in 1795, for which 
he referred to [U. S. v. Hamilton] 3 Dall. 
T3 U. S.] 18. The motion was then rejected, 
but upon different grounds than could possi- 
bly be now urged. Judge Wilson stated it 
as the opinion of the court, the plea being 
made at a previous court, that the circuit 
court, at which the prisoner was to be tried, 
was so near, that there was not time to send 
to the witnesses and bail, on account of the 
great distance of the county from the city, 
as they were subpoenaed to attend at the 
next session. The reason was, that the su- 
preme court could not order a special session 
to over-rule the stated session, and therefore 
the inconvenience was great and manifest; 
but no such excuse could hold good in the 
present case: the mandatory language of the 
former clause must be obeyed. Further, he 
observed that a man might- be charged with 
the crime of treason, and committed for that 
crime, or bound over, if the case would allow 
it; yet it was impossible to know that he 
would be indicted for treason by a grand 
jury; and no court held previous to the in- 
dictment could say whether it was a case 
punishable with death, or a misdemeanour, 
and therefore the time to move the plea was 
the present time, after the indictment was re- 
turned, and when the defendant was ar- 
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raigned for trial, and till then the motion 
would be inapplicable. He observed that he 
considered this motion of considerable im- 
portance to the prisoner, and not to him only, 
but to every citizen of the United States: 
this was the security of his rights, and those 
of every man in the court, and therefore he 
hoped the justice of the court would grant 
the plea. 

Mr. Sitgreaves said he had not been able 
to distinguish whether this motion had been 
preferred to the court as a matter of unquali- 
fied right, or whether it was merely an ap- 
plication, as a matter of favour in this par- 
ticular instance; but he would attempt an 
answer to both. With respect to the 29th 
section of the judiciary act, if the first part 
of the paragraph was to stand alone, with- 
out a qualification, it would be a positive di- 
rection, and would not bear an objection, yet 
there would be a difficulty arise how it could 
be executed: But it was not so. At the 
time that law was passed, there were stated 
places, as well as stated times, for holding 
the federal courts; there was no provision 
whatever for holding them elsewhere than 
the appointed place, although the judges had 
special powers to alter the time of holding 
them: whether that reason, or some other, 
excited the legislature to put the discretion 
as to place in the judges also, he could not 
tell, but although the first direction is posi- 
tive, an alternative is immediately intro- 
duced: twelve jurors summoned from the 
county where the crime was committed, may 
sunlce, at the discretion of the court, and 
this second branch of the rule is to avoid 
what the court may judge a great inconven- 
ience, against which no general rule of com- 
mon law can provide. In order to prevent 
any misinterpretation, and remove the em- 
barrassments which a wrong use of the law 
of 17S9 might produce, the provision of 
March, 1793, still more defines that discre- 
tion, without making any material altera- 
tion: that says, "the court might be held 
at any convenient place within the district, 
nearer to the place where the crime was 
committed than the place for holding the 
stated session." Certain it is that this pro- 
vision does not require it to be held in the 
same county; indeed it is extremely ques- 
tionable, whether the court have authority 
to remove it there; they may nearer the 
place, but the word "nearer" excludes the 
place itself; if the place was intended, the 
phraseology would be more accurately insert- 
ed. He would now remark that no placfc 
nearer the scene of insurrection than this 
city could have been selected, and here the 
discretion of the court had fixed it The law 
must have been made for one of two reasons: 
either for the facility of public justice, or to 
favour the prisoner. Respecting the first, 
the crime was committed, not in one county 
only, but in three adjoining counties, and, 
therefore, agreeably to the arguments of the 
gentleman, the trial must be held in three 



counties, by three juries, and the witnesses 
be harassed to appear three times; but even 
if the court should determine upon one of 
those counties for the trial, which was to 
be selected? 

Mr. Lewis questioned the propriety of this 
argument, since it appeared all the cases of 
treason except one (in Bucks) happened in 
Northampton county, and no inconvenience 
could accrue from holding the trials at one 
place. 

Mr. Bawle said tiiat he should produce evi* 
dence to prove the crime of treason com- 
mitted in the three counties. 

Mr. Sitgreaves proceeded to state, that, as 
the act of 1793, as well as 179S, left a dis- 
cretion for the court to determine according 
to existing circumstances, and not according 
to any known definite principles of law, it 
would be impolitic, if not illegal, to hold the 
court in the county, this city being, agree- 
ably to one argument, next to one of the 
counties, and on the other view, the stated 
place for holding the courts, the arguments 
must fall, and the motion be rejected. Phila- 
delphia, he said, was as near to the place 
where the crime was committed as the court- 
house of that county, and here, it was prob- 
able, the purposes of public justice could be 
most completely answered. If, then, the ar- 
gument was not supported on public con- 
venience, it must be the convenience of the 
prisoner which the gentleman aimed at; but 
he had failed to show any such thing, and 
therefore had precluded any answer. He had 
argued for the comfort of the prisoner; hav- 
ing his neighbours about him, &c; but it 
must be observed that the residence of the 
prisoner was in Bucks, whereas the crime 
was committed in Northampton, and there he 
must have been tried, if the decision should 
turn in favour of his arguments. Now, Phil- 
adelphia was as much an adjoining county to 
Bucks as Northampton, and therefore as 
much his vicinage, and each place of holding 
the courts at about equal points of distance 
from his residence. Even if it was held in 
Northampton county, it would neither fa- 
cilitate the trial nor be of advantage to 
the person. Another question he would 
suggest was, whether this application was 
made soon enough? It was nearly, or 
quite a week, since the indictment was 
given to the prisoner, and it was a 
much longer time since he was commit- 
ted: if it was proper that any application 
should be made to the court, either as a mat- 
ter of right or of favour, it ought to have 
been made in due time, so as not to delay 
or defeat the question of public justice. It 
-would be unnecessary to say that the ques- 
tion was fully determined in the year 1795, 
and if it was a matter of law, and as such 
mandatory, every case which was then decid- 
ed on was a case of mis-trial, and the whole 
court and counsel must have been guilty of 
a great dereliction. But ho believed it was 
asked of the court at that time, not as a 
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matter of right, but of favour, and it ap- 
peared by the report quoted, that if the fa- 
vour could have been granted, it would, but 
■the decision was against the possibility of it, 
and certainly stronger reason would have 
weighed for it then than now, on which ac- 
count there is now, at least, equal grounds 
for refusing it 

Mr. Kawle observed, that while he pro- 
fessed as much humanity as any gentleman 
in court, yet as counsel for the prosecution 
he felt as much desire for the just execution 
•of public justice. He could scarcely persuade 
himself that the gentleman who moved the 
court could be serious, at this late period 
of the business; after seven days had elapsed 
since the indictment was found, after all the 
inconveniences of a preparation for trial had 
•been incurred, this new, this additional in- 
convenience of summoning the witnesses and 
jurors to another place, could not be either 
to the advantage of the prisoner, or agree- 
able to a just construction of the law -ad- 
verted to. The law of March, 1793, does not 
apply to a case which the offence first charged 
would make capital so as to affect life. The 
■question seriously was, Mr. Rawle said, 
whether granting the motion would not de- 
prive the country of the power of prosecut- 
ing the trial at all, or even after full proof 
of the guilt of the prisoner, it would not 
prevent the court from passing sentence. The 
act read by Mr. Sitgreaves gave the judge 
the power to hold courts throughout his whole 
district— 2 Laws U. S. 226 [1 Stat 333],— but 
the act of 17S9, which fixed the place, only 
gave the court power as to times of holding 
special sessions,— volume 1, p. 51 [1 Stat 75]. 
The 29th section of that act was very am- 
biguously worded, because the fifth section 
of the same act had put it out of the power 
of the court to remove as to place. What- 
ever, then, was the intention of the legisla- 
ture, the courts had not power to effect a 
change, and as when an act failed in ex- 
plaining the intention, the intention could not 
be carried into execution, to remedy the in- 
convenience of the court being bound in all 
cases as to place, the clause of 1793, p. 226 
[supra], was passed. 

Mr. Rawle contended that a special court 
was more than an adjourned circuit court: 
it was a substantive court of itself, held for 
special pm*poses, and could not issue certio- 
rari for any other court; if, therefore, a spe- 
cial court was to be . held for this trial, it 
must begin de novo: a new grand jury, a 
new petit jury, must be called; the witnesses 
must be summoned anew, wnich would be 
a bad precedent, besides a great delay. The 
impropriety was evident: after a bill had 
been found, and the prisoner had seen a 
list of the jury and witnesses; after having 
had time to calculate its chances, at the sev- 
enth day of the proceeding, he came forward 
to remove the trial! If the prisoner had not 
had time to inquire into the character of the 
jurors or witnesses, some other reason would 



have been given; but as nothing of that kind 
had been attempted, and as the inconvenien- 
ces of delay and removal were so manifest, 
he trusted the court would not accede to the 
motion. 

Mr. Dallas declared that it was not the 
design of the counsel for the prisoner to try 
experiments by the present motion; they con- 
ceived that he had a right to be tried in the 
county where the crime was charged: the 
act of congress was mandatory, iinless "man- 
ifest inconveniences" should appear. He con- 
ceived that distance could not be an incon- 
venience, because the act contemplated the 
possibility of crimes being committed in Alle- 
ghany as well as in Chester county. Nor 
could time. The importance of a capital trial 
was not to be so played with. Congress de- 
signed that an impartial trial should be had 
in all cases, without regard to such trivial 
objections. He was sure the honourable 
court would not consider their personal in- 
conveniences as meant, and therefore should 
not mention it Mr. Dallas wished it to be 
observed, that the crimes were recently com- 
mitted, and public justice had not been long 
suspended; and, even if the present motion 
was acceded to, the hand ot public justice 
might shortly give the blow, by appointing 
an early special session. It was not certain, 
before the court sat, that a bill would be 
found for high treason, merely because the 
parties were bound over for high treason; 
and therefore the prisoner might not be able 
to meet that charge. Again, the time since 
the bill was found and the party informed, 
and served with the enormous list of ninety 
eight witnesses, has been very short It was 
Wednesday last, seven days only, two of 
which must be left out, Thursday having 
been the fast-day, and Sunday intervening. 
Many of these witnesses and jurors he had 
never seen nor heard of, and it was necessary 
he should have time to inquire who they 
were. There had been no catches on the 
part of the prisoners. It would be an easy 
thing for the court, at this time, since all the 
parties were upon the spot, to bind them over 
to appear again. In the case read by Mr. 
Lewis, Judge Wilson expressly declared, that 
there was a desix-e in the court to comply, 
but the difficulties were insurmountable. 
With respect to the other cases, the manda- 
tory language of congress imposed a neces- 
sity on the officers of justice, where it was 
possible. The clashing of courts, he pre- 
sumed, could not be held up for excuse at 
this time, He did not know how much time 
the present circuit might consume; but as 
the supreme court would not meet until Au- 
gust, no doubt there could be a period for the 
business of a special court spared during the 
recess; but if the period should be filled up, 
in the August session arrangements might be 
made to hold one. With respect to the hold- 
ing of district courts, Mr. Dallas observed, 
that the law— volume 1, pp. 49, 50 [1 Stat 
74]— allowed a discretion as to the places of 
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folding them; page 51 gives 'discretion, as 
-to the circuit court, to the judges-of supreme 
1 court with respect to time. These provisions 

> respected all cases alike within the jurisdic- 
tion of those courts; hut the subsequent act 

> referred to made an exception with regard to 
; cases of a nature highly criminal, or capital. 

Certainly, then, if ever the congress meant 
there should be a trial at all in the proper 
county, one like the present must come un- 
der that intention. The language of the two 
-acts— volume 2, p. 67 [1 Stat. 88], and volume 
•2, p. 220 [1 Stat 334],— Mr. Dallas observed, 
was different The first declared that cases 
.punishable with death should be tried in the 
county, &c. The second, that special circuit 
courts may be holden nearer the place where 
the offences may be said to be committed 
than the place of the ordinary sessions. But 
one thing was worthy of notice. The first 
relates only to offences punishable with death, 
while the other is worded as crimes only, of 
whatever nature. Cases of Insurrection and 
rebellion must have been in view of the leg- 
islature; and in them it would be very prob- 
*able that part of more than one county would 
-combine, and they could have excepted such 
cases if it had been meant so to do. It was 
farther said, that part of the crimes were 
committed in two counties, and therefore the 
prisoner had deprived himself of the common 
law vicinage. This was not clear. The vic- 
inage where the offence was committed 
would, at any rate, have it in their power to 
declare what they had seen of the conduct 
of the prisoner. As to the stage at which the * 
application was made, no loss of time had . 
been felt; and if it had, it would be extremely * 
severe, if it was in the power of the court 
to order It otherwise, so that the prisoner in ; 
so important a case should be injured there- * 
by. On the whole, he trusted, unless mani-| 
fest inconvenience should appear, that the' 
court would grant the motion. 

Mr. Lewis said, it was strange, mischie- 
vous, and unfounded doctrine that this appli- 
cation had not been made in time. Three 
clear days from the notice of the indictment 
being allowed by law to the prisoner, he was 
not bound to answer the indictment until 
yesterday. The trial diil not then proceed, 
and he appeared this day; but, in his sincere 
opinion, from mature reflection, two, three, 
nor four days, should have weight with the 
court, because the act of congress was bind- 
ing upon them, whatever the learned gentle- 
man had advanced to the contrary. He had 
a right to demand it; and if their honours, 
the judges, proceeded to hold the trial in 
any but the right place, they, and not the 
prisoner, would offend. Mr. Attorney had 
supposed, if this was granted, all which 
had been done would be null and void. 
Kxrant this for a moment Did Mr. Attor- 
ney or John Fries direct the proceedings of 
the grand jury, &c? Certainly the attor- 
ney. In this Mr. Lewis believed he had 
done strictly right; here was the proper ' 



/place for the issue to be joined; but North- 
ampton is the proper place for the trial of 
that issue. It was objected, because it was 
said the crime was committed in three coun- 
ties. But suppose it were in three or thirty 
counties, the overt act in the bill is laid 
in one county only, and there only does the 
law support the claim for trial. The two* 
laws referred to are unnecessary in capital 
. cases, if they do extend to them at all, be- 
cause the first law makes ample provision 
not only as to time,— page 51 [1 Stat 75], — 
but as to place,— page 67 [1 Stat 88],— and 
is not superseded by the other. With refer- 
ence to the law of 1793, p. 227 [1 Stat 335], 
which says, that criminal causes may be 
tried nearer to the place where the offences- 
were said to be committed, the argument 
was taken up by Mr. Sitgreaves to mean 
"nearer to the county"; hence he says that 
Philadelphia county^ is the adjoining: one of 
the insurgent counties. In the indictment, 
Bethlehem is mentioned as the "place." 
Now, the law directs a special session to be- 
held nearer to Bethlehem than is Philadel- 
phia; that act does not say whether it shall 
be held in* or out of the county, but near the- 
place. The gentleman appeared to have- 
. thought he was in another place, and not at 
the bar, in his view of the discretionary 
power of the court, which would leave it 
to be regulated according to the ebbs and 
flows of the passions of the judges, or the 
temper of the times; but ha should recollect 
this discretion was of a legal, and not of a 
political nature, which the necessity of the 
case called for. All that must be considered 
to operate on the question is, whether justice- 
cannot be done between the United States, 
and the prisoners, if the trial is held in the- 
county of Northampton; if it can, we rise 
"to claim this as the right of John Fries, and 
nearly allied to the interests of every citizen. 

Judge IREDELL said it was held by Judge* 
Hale, that an . indictment was part of the 
trial; if so, he should be glad to be told: 
what they were to do with the present in- 
dictment, if the trial was to be removed?* 
If so, the prisoner must be indicted as welL 
as tried in the county. Foster, 235, 236. 
Another question would be, could the court 
order the dismissal of the indictment? 

Judge PETERS could not see how part of 
the proceedings of this court could be trans- 
ferred to a special court, and therefore how 
it could be removed to the county, and while 
a doubt remained, it would never do to reno- 
vate a criminal case of so much importance. 
'He' could not see the force of the reasoning- 
in favour of the removal. He thought that, 
however humanity ought to lean towards the- 
prisoner, still the proceedings of the court 
ought to ensure justice to the United States., 
and to the prosecution, and "therefore that 
public justice ought to be as well guarded as 
the prisoner's convenience; a fair and im- 
partial trial ought to* be had, which he was 
certain could not be held in the "County of 
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Northampton, and if he were now applied to, 
in his official capacity, to take the necessary 
steps for that event, he would refuse. 

Mr. Rawle said there were opportunities 
enough for a motion like this to he made 
before a bill was found, after the parties 
were bound over. The accused ought to be 
preparing for trial from his first commit- 
ment, to remove all the inconveniences which 
delay, until after the proceedings were going 
on, would occasion; it appeared to him to 
amount to a technical trap, laid to involve 
difficulties. It was well known that the 
prisoner could not wait till it was too late 
to obtain many privileges to which he was 
entitled by an earlier attention to his inter- 
ests, of which the present was one. "With 
respect to the difficulties his honor, Judge 
IREDELL, had mentioned on the indictment, 
they were too serious and important to be 
dispensed with. 

Judge IREDELL delivered his opinion in 
effect as follows:— With regard to the late- 
ness of the application, as it does not relate 
to the merits of the defence, I think the argu- 
ments in favor of the motion preponderate, 
and that no advantage should be taken from 
the prisoner without full ground. It is evi- 
dent that in this case, a number of circum- 
stances might be mentioned which would 
render a trial inconvenient in the county of 
Northampton. I am inclined to think with 
the counsel for the prisonex% that the court 
have the power to order a special court to 
be held there if they should think proper, 
and therefore I should not scruple to admit 
it, if all concurrent circumjr tances admitted 
its prudence. The question then is, whether, 
according to the legal discretionary power of 
the court, this court think it their dirty to 
admit the force of the motion. When these 
offences were first known to have been com- 
mitted, and when the gentleman with whom 
I have the honor to sit was in that country, 
it was possible for a court to have been or- 
dered there for the trials, but it appeared 
to those with whom the power rested, to be 
improper. And why?— The president in his 
proclamation had publicly declared that the 
lawful authority of that county could not be 
carried into execution without the aid of a 
military force. Would it not therefore have 
been improper for us to order a special court 
to be held at that place? If a special court 
could not have been held there, the only, 
thing to be done was to bind the parties over 
to this court There are two very important 
difficulties in the way of this motion; I say 
important, because they are such as no gen- 
tleman of the law can be perfectly clear 
upon. First, whether, if we order a special 
court, we can order, by any process known 
to the law, this indictment to be transferred 
to that court This is a doubt stated by 
Judge Wilson, of the supreme court, at the 
time of a former motion alluded to; and I 
am inclined to think this was a great rea- 
son which guided the decision; otherwise a I 



doubt would not have been intimated. If 
this cannot be done, what would be the con- 
sequences of the removal of the case? If 
this indictment were to be taken there, with 
a doubt in point of law on it a motion 
might be made after trial for a new trial; 
that not being regular, part having been 
held in auother place. Whether this would 
be moved or not, I cannot say, but I know 
at best it is doubtful. The court therefore 
ought to proceed in the clearest manner not 
to run the risk of defeating the prosecution 
of a cause so important It. is the great de- 
sire of this court to do the most impartial 
justice between the public and the prisoner, 
and not from private humanity on the one 
hand, or resentment on the other, to lean 
either way. As to the common law prin- 
ciples of vicinage, there are advantages and 
there are disadvantages attending it. The 
advantages are,, that the parties are known 
by, and know their jurors and witnesses, that 
their characters may be viewed, and the 
most impartial justice done. But if nearly 
one whole county has been in a state of in- 
surrection, can it be said that a fair trial 
can be had there? We may at least pre- 
sume it could not, because the President of 
the United States ordered a military force 
there, to enforce the execution of the laws. 
It was by this military force that the pris- 
oners are now convened in this city, and I 
have reason to believe, from the opinion and 
knowledge of the judge with whom I now 
act that it would be exceedingly improper 
to hold the trials there. It was hinted that 
troops are still there, and they could pro- 
mote the execution of justice; but what sort 
of justice is that of the sword? If they 
would operate at all, it would be by in- 
timidation, and this would be to the prejudice 
of the prisoner, and in no respect in his favor. 
This consideration alone, in my opinion, 
would niake it "manifestly inconvenient" for 
a trial to be held there. With respect to the 
principles of common law, the gentlemen 
well know that the venire may be changed, 
that is, that parts of the jury may be sum- 
moned from other counties. I do not know 
whether there is a power in the courts to 
change the venire in England in a criminal 
case, but I know that in some difficult cases, 
where partiality was to be apprehended, an 
act of parliament has been passed to remove 
the trial. This was done respecting the re- 
bellion in Scotland, for the manifest reason 
of partiality. This proves that we ought not 
to look to one side only, but to both, and 
then form our determination. 

Upon the whole, I am clearly of opinion 
that as the motion could not be granted 
without running the risk of these uncertain- 
ties, but certain inconveniences, it would not 
be expedient to allow it, and therefore the 
trial must go forward. 

Indictment in the Circuit Court of the Unit- 
ed States of America, in and for the Pennsyl- 
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vania District of the Middle Circuit The 
grand inquest of the United States of 
America, for the Pennsylvania district, upon 
their respective oaths and affirmations, do 
jpresent that John Fries, late of the county of 
Bucks, in the district of Pennsylvania, he 
being an inhabitant of, and residing within 
the said United States, to wit, in the district 
aforesaid, and under the protection of the 
laws of the said United States, and owing 
allegiance and fidelity to the same United 
States, not having the fear of God before 
Jiis eyes, nor weighing the duty of his said 
.allegiance and fidelity, but being moved and 
.seduced by the instigation of the devil, 
wickedly devising and intending the peace 
♦.and tranquillity of the said United States to 
disturb, on the seventh day of -^arch, in 
.the year of our Lord one thousand seven 
hundred and ninety-nine at Bethlehem, in 
the county of Northampton, in the district 
aforesaid, unlawfully, maliciously and trait- 
orously did compass, imagine and intend to 
raise and levy war, insurrection and rebellion 
against the said United States; and to, fulfil 
and bring to effect the said traitorous corn- 
passings, imaginations and intentions of him 
the said John Fries, he, the said John Fries, 
.afterwards, that is to say, on the said 
seventh day of March in the said year of our 
Lord one thousand seven hundred and ninety ■ 
iiine, at the said county of Northampton in 
the district aforesaid, with a great multi- 
tude of persons, whose names at present are 
unknown to the grand inquest aforesaid, to 
a great number, to wit, to the number of 
one hundred persons and upwards, armed 
and arrayed in a warlike manner, that is to 
say, with guns, swords, clubs, staves and 
other warlike weapons, as well offensive as 
defensive, being then and there unlawfully, 
maliciously and traitorously assembled and 
gathered together, did falsely and traitorous- 
ly assemble and join themselves together 
against the said United States, and then and 
there, with force and arms, did falsely and 
traitorously, and in a warlike and hostile 
manner, array and dispose themselves against 
the said United States, and then and there, 
with force and arms, in pursuance of such 
their traitorous intentions and purposes afore- 
said, he, the said John Fries, with the said 
persons so as aforesaid traitorously as- 
sembled, and armed and arrayed in manner 
aforesaid, most wickedly, maliciously and 
traitorously did ordain, prepare and levy 
public war against the said United States, 
contrary to the duty of his said allegiance 
and fidelity, against the constitution, peace 1 
and dignity of the said United States, and also 
against the form of the act of the congress 
^of the said United States, in such case made 
and provided. William Rawle, Attorney of 
the United States for the Pennsylvania Dis- 
trict. 

The prisoner having been set to the bar, 
pleaded not guilty. 



The petit jury impanneled, consisted of the 
following gentlemen: William Jolly, City. 
Samuel Mitchell, Bucks. Richard Leedom, 
do. Anthony Cuthbert, City. Alexander Ful- 
lerton, City. John Singer, City. William 
Ramsay, Bucks. Samuel Richards, City. 
Gerardus Wynkoop, Bucks. Joseph Thorn- 
ton, City. Philip Walter, Northampton. John 
Rhoad, Northampton. Some difficulties arose 
as to the two latter gentlemen being quali- 
fied, they being Germans, and not sufficiently 
understanding the English language: how- 
ever, it was agreed that any difficulties of 
that nature might be explained to them, and 
it was urged that they would understand 
many of the witnesses better than others, 
several of those being Germans also, and 
could not speak English, on which account 
Mr. Erdman was sworn for interpreter. 

Mr. Sitgreaves opened the trial as follows: 

Gentlemen of the jury:— By the indictment 
which has been just read to you, you per- 
ceive that John Fries, the prisoner at the bar, 
has put himself on trial before you, on an 
accusation of having committed the greatest 
offence which can be perpetrated in this, or 
any other country, and it will devolve on 
you to determine, according to the evidence 
which will be produced to you on the im- 
portant question of life or death. It is the 
duty of those that prosecute, to open to you, 
as clearly as they are able, those principles 
of law which apply to the offender, and then 
to state to you the testimony with which 
the accusation is supported. This duty has 
devolved upon me, and I hope, while I re- 
gard my duty as accuser, I shall do it in 
such a way as shall do no injustice to- the 
prisoner. However, if I should be incorrect 
there are sufficient opportunities for me to 
be corrected by the vigilance which the 
counsel engaged on behalf of the prisoner ■ 
will use, and the order which the court will 
observe. These are sufficient to correct any 
mis-statements, but I will use my utmost 
endeavours to be guilty of none. 

The prisoner is indicted of the crime of 
treason. Treason is defined in the constitu- 
tion of the United States (section 3, art. 3) 
in the words following: "Treason against 
the United States, shall consist only in levy- 
ing war against them, or in adhering to 
their enemies, giving them aid and comfort" 
This crime appears to be limited to two de- 
scriptions: the one, levying war against the 
United States, and the other adhering to its 
enemies. With respect to the latter branch 
of the description, there will be no occasion 
for any explanation, or to call your attention 
in the least to it, because it is not charged 
upon the prisoner; he is charged with hav- 
ing committed treason in levying war. This 
expression, phraseology, or description as 
adopted by our constitution, is borrowed . 
from a statute of Great Britain, passed in 
the reign of Edward HI., which has, ever 
since it passed, commanded the veneration 
and respect of that nation, almost equal with 
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'tlieir great charter: it is considered as a 
great security to their liberties. Indeed the 
uniform and unanimous consent given to 
this statute, through a great lapse of time, 
by the most able writers on law; its never 
having undergone the least alteration amidst 
the most severe scrutinies, and its adoption 
into the constitution of the United States, 
without the least amendment, are sufficient 
encomiums to prove its worth. I shall state 
to you, as far as is necessary to the present 
application of that statute, the most able and 
judicious expositions, but without recurring 
to a variety of authorities which might be 
quoted. 

The crime of treason, as it has been laid 
down by those writers, generally allowed to 
be the most able on law, whose accuracy is 
unquestionable, is the highest crime that can 
possibly be committed against the good gov- 
ernment of a nation, and a considerable in- 
road into the liberties of a subject In dis- 
cussing this crime, I shall only recur to the 
notes which I have taken, and my own 
knowledge of the law; if that statement 
should be inaccurate, there are sufficient op- 
portunities for amendment in the course of 
this trial. Treason consists in levying war 
against the government of the United States: 
it may conlidently be said not only to consist 
in joining or aiding the hostile intentions of 
a foreign enemy; nor is it confined to re- 
bellion in the broad sense in which that word 
isgenerallyunderstood; orintheutter subver- 
sion of the government and its fundamental 
institutions: but it also consists in the rais- 
ing a military force from among the people 
for "the purpose of attaining any object with a 
design of opposing the lawful authority of the 
government by dint of arms, in some matter 
of public concern in which the insurgents 
have no particular interest distinct from the 
rest of the community. This is the best 
description of the crime of treason, as it 
relates to the matter before you, which I 
am able to give. A tumultuously raising the 
people with force, for the purpose of sub- 
verting, or opposing the lawful authority 
of the government, in which those insurgents 
have no particular interest distinct from the 
people at large. Agreeably to the division 
made in the definition of treason by Lord 
Hale, it must consist both in levying war, 
and in levying war against the government 
of the United States. Respecting levying of 
war, it is to be understood, agreeably to the 
most approved authorities, that there must be 
an actual military array. I mention this be- 
cause I think it proper to be particular in so 
essential and important an inquiry, and be- 
cause I think we shall prove to you that this 
was actually done by the prisoner. Another 
thing I wish you to bear in mind is, that war 
may be sufficiently levied against the Unit- 
ed States, although no violence be used, and 
although no battle be fought. It is not nec- 
essary that actual violence should take place, 
to prove the actual waging of war. If the ar- 



rangements are made, and the numbers of 
armed men actually appear, so as to procure- 
the object which they have in view by in- 
timidation, as well as by actual force, that 
will constitute the offence. It must be war 
waged against the United States. This is an 
important distinction. A large assemblage 
of people may come together; in whatever 
numbers; however they may be armed or 
arrayed, or whatever degree of violence they 
may commit, yet that alone would not con- 
stitute treason; the treason must be known; 
it must be for a public and not a private re- 
venge: it must be avowedly levying war 
against the United States; if people assem- 
ble in this hostile manner only to gratify re- 
venge, or any other purpose independent of 
war against the United States, it will only 
amount to a riot; but if it is an object in 
which the person has no particular interest, 
this constitutes the offence of treason. There 
are a variety of instances which might be 
produced in order to illustrate this definition 
of the law, but it is not necessary to turn ta 
them. Suffice it to say that it is the intention 
or end for which an insurrection is raised, 
which constitutes the crime. This of course 
you will have in mind when the testimony 
is gone into. I will just observe, as appli- 
cable to this case, that one instance which is 
defined, of the crime of treason, is, to de- 
feat the operation of the laws of the govern- 
ment; any insurrection, I will be bold to say, 
to defeat the execution of the public laws, 
amounts to treason. Having given you this 
explanation of treason, so far as I suppose 
it is connected with the present awful occa- 
sion, I shall now proceed to state the amount 
of evidence we mean to produce, in order to 
prove that the unhappy prisoner was guilty 
of that high crime. 

It will appear, gentlemen, from the testi- 
mony which will be presented to you, that, 
during the latter months of the year 1798, 
discords prevailed to an enormous extent 
throughout a large portion of the counties of 
Bucks, Northampton, and Montgomery, and 
that considerable difficulties attended the as- 
sessors for the direct tax in the execution of 
the duties of their assessment. It is not in 
the nature of this inquiry to explain for what 
purpose, or by what means, the opposition 
was made: it is not necessary to say wheth- 
er the complaints urged were well or ill 
founded, because it is a settled point that any 
insurrection for removing public grievances, 
whether the complaints be real or pretended, 
amounts to treason, because it is not the 
mode pointed out by law for obtaining re- 
dress. It will then be sufficient to show you 
that discontents did exist, and that in va- 
rious townships of those counties: that in 
several townships, associations of the people 
were actually formed, in order to prevent the 
persons charged with the execution of those 
laws of the United . States from performing 
their duty upon them, and more particularly 
to prevent the assessors from measuring 
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their houses: this opposition was made at 
many public township meetings called for 
the purpose; in many instances resolutions 
were entered into, and reduced to writing, 
solemnly forewarning the officers whose duty 
it was to execute the laws, and these, many 
times accompanied with threats if they 
should perform that duty. Not only so, hut 
discontents prevailed to such an height, that 
even the friends of the government in that 
part were completely suppressed by menaces 
against any who should assist those officers 
in their duty. Repeated declarations were 
made, both at public as well as at private 
meetings, that if any person should be ar- 
rested by the civil authority, such arrests 
would be followed by the rising of the people, 
in opposition to that authority, for the pur- 
pose of rescuing such arrested prisoners. It 
will appear to you farther, gentlemen, in the 
course of evidence, that, during those dis- 
contents, indefatigable pains were taken by 
those who were charged with the execution of 
the laws, to calm the fears, and to remove 
the misapprehensions of the infatuated peo- 
ple; for this purpose, they read and explain- 
ed the law to them, and informed them that 
they were misled into the idea that the law 
was not in force, for that it actually was; 
at the same time warning them of the con- 
sequences which would flow from opposition; 
and this was acompanied with promises that 
even their most capricious wishes would be 
gratified on their obedience. The favour was 
in many instances granted, that where any 
opposition was made to any certain person 
executing the office of assessor, in some 
townships proposals were made for the peo- 
ple to choose for themselves, but notwith- 
standing this accommodating offer, the op- 
position continued. After having shown to 
you the general extent of this combination 
and dangerous conspiracy, which existed in 
all the latitude I have opened to your view, 
we shall next give in evidence full proof that 
the consequences were actual opposition and 
resistance: in some parts, violence was actu- 
ally used, and the assessors were taken and 
imprisoned by armed parties; and in others, 
mobs assembled to compel them, either to de- 
liver up their papers, or to resign their com- 
missions; that in some instances they were 
threatened with bodily harm, so that in 
those parts, the obnoxious law did remain 
unexecuted in consequence of this alarm. 
Seeing that the state of insurrection and re- 
bellion had arisen to such a height, it became 
necessary, in order to support the dignity, 
and indeed the very existence of the govern- 
ment, that some means should be adopted to 
compel the execution of those laws; and war- 
rants were in consequence issued against cer- 
tain persons who had so opposed the laws: 
these processes being put into the hands of 
the marshal of the district, were served upon 
some of them: in some instances, during the 
execution of that duty, the marshal met with 
insult, and almost with violence: having, 
9KED.CAS. — 54 



however, got nearly the whole of the war- 
rants served, he appointed head quarters for 
these prisoners to rendezvous at Bethlehem, 
where some of them were to enter bail for 
their appearance in the city, and others were 
to come to the city in custody, for trial. It 
will appear to you, that, on the day thus ap- 
pointed for the prisoners to meet, and when 
a number of them had actually assembled 
agreeably to appointment, a number— parties 
in arms, both horse and f oot,^ more than an 
hundred men, accoutred with all their military 
apparatus, commanded in some instances by 
their proper officers— marched to Bethlehem, 
collected before the house in which were the 
marshal and prisoners, whom they demand- 
ed to be delivered up to them, and in conse- 
quence of refusal, they proceeded to act very 
little short of actual hostility, so that the 
marshal deemed it prudent to accede to their 
demands, and the prisoners were liberated. 
This, gentlemen, is the general history of 
the insurrection. I shall now state to you 
the part which the unfortunate prisoner at 
the bar took in those hostile transactions. It 
will appear that the prisoner is an inhabit- 
ant of the township of Lower Milf ord, in the 
county of Bucks; that some time in Febru- 
ary last, a public meeting was held at the 
house of one John Kline in that township, to 
consider, in relation to this house tax, what 
was to be done; that at that meeting certain 
resolutions were entered into, and a paper 
signed; (we have endeavoured to trace this 
paper, so as to produce it to the court and 
jury, but have failed;) this paper was signed 
by fifty-two persons, and committed to the 
hands of one of their number: John Fries 
was present at this meeting, and assisted in 
drawing 1 up the paper, at which time his ex- 
pressions against this law were extremely 
violent, and he threatened to shoot one of the 
assessors, Mr. Foulke, through the legs, if he 
did proceed to assess the houses. Again, the 
prisoner, at a vendue, threatened another of 
the assessors, Mr. S. Clarke, that, if he at- 
tempted to go on with the assessments, he 
should be committed to an old stable, and 
there fed on rotten corn: we shall further 
prove that, upon its being intimated by some 
of them to Mr. Chapman, principal assessor, 
that if they might choose their own assessors, 
things would go on quietly, he directed that 
they should do so; but still they continued in 
opposition to*the law, and would not choose 
an officer at all. A general meeting was call- 
ed to read and explain the law to the people, 
and thus remove any wrong impressions and 
misapprehensions: the principal assessor 
was at that meeting; but the rudeness, op- 
position and violence, used by the, people* 
prevented him from doing so, which was an 
evident proof that they did not want to hear 
the law, and that they understood enough of 
it to oppose it: thus the benevolent inten- 
tions of that meeting were frustrated. We 
shall farther show you that the assessor of 
Lower Milford was intimidated so as to de- 
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dine making the assessments, and that the 
principal assessor, together with three other 
assessors, was obliged to go into that town- 
ship to execute the law; that they proceed- 
ed in the execution of their duty during a 
part of the day of the oth of March last, 
without any impediment; that, at eleven 
o'clock in the morning, Mr. Chapman met, at 
the house of Jacob Fries in Lower Milford, 
with the prisoner, when he, the prisoner, de- 
clared his determination not to submit, but 
to oppose the l&w, and that by the next morn- 
ing he could raise 700 men in opposition to it: 
that, upon Mr. Chapman telling him that 
many houses were assessed, the prisoner flew 
into a violent passion, absolutely declaring 
that it should soon be in this country as it 
was in France. We shall farther show you 
that, at another time during the same day, 
the prisoner met with two of the assessors, 
Mr. Rodrick and Mr. Foulke, whom he warn- 
ed not to proceed in the execution of their du- 
ty, accompanied with threats that if they 
did, they would be hurt; and left them in a 
crreat rage. Farther, he proceeded to collect 
parties, with whom he went in search of 
those men, and attacked them in executing 
their duty; one of them escaped, but the oth- 
or he took; but not having got Mr. Rodrick, 
who appeared to be a particular object of re- 
sentment, he let Mr. Foulke go, telling him 
he would have them again the next day. He 
told Mr. Clarke that if he had met with Rod- 
rick, he would not have let him go so easy, 
and declared to him solemnly and repeated- 
ly, that it was his determination to oppose 
the laws. We shall farther show you that, 
after having discharged Foulke, he proceed- 
ed to collect a large party in the township, 
in order to take the assessors the next day. 
Accordingly, on the day following, a numer- 
ous party— to wit, about fifty or sixty, the 
greatest part of whom were in arms— collect- 
ed together, and pursued the assessors, and 
not finding them in that township, pursued 
them into another, in order, not only to chase 
them out of the township, but generally to 
prevent them executing their duty. This 
party collected, not only many of them in 
arms, but in military array, with drum and 
fife, and commanded by this Captain Fries 
and one Kuyder: Fries himself was armed 
wath a large horse pistol. Thus equipped, 
they went to Quaker Town, in order to ac- 
complish their purpose, where tfiey found the 
assessors, two of whom they took, but Rod- 
rick fled. Fries ordered his men to fire at 
the man who fled, and a piece was snapped, 
but did not go off. Fries did then compel 
Foulke to deliver up to them his papers, but 
not finding in them what they expected, they 
were returned; but at the same time exact- 
ing a promise that he, the assessor, should 
not proceed in the valuation of the houses in 
Lower Milford. Fries was in many instan- 
ces extremely violent against this law, .and 
peremptory in his determination not to sub- 
mit to it, as will appear by the evidence. 



When they left Quaker Town, they met 
with a travelling man who expressed some 
good will towards the government, and for 
that expression they maltreated him very 
much, and expressed their general dislike to 
all who supported the same principles. Dur- 
ing the time they were at Quaker Town, in- 
timation was received that the marshal had 
taken a number of persons prisoners in con- 
sequence of opposing the execution of this 
law, whereupon a determination was formed 
among these people to go and effect their 
rescue; and the people of Milford were gen- 
erally invited to assist in this business. 
When they were going, the party halted at 
the house of John Fries, and then a paper 
was signed, by which they bound themselves 
volunteers to go upon the execution of this 
design. This paper was written by the pris- 
oner at the bar; and signed by him and the 
rest; therein they engaged to go and rescue 
the prisoners who had been arrested by the 
marshal. On the morning of the next day, 
twenty or more of them met at the house of 
Conrad Marks, in arms, to go on with their 
design. John Fries was armed with a sword, 
and had a feather in his hat. On the road, 
as they went forward, they were met by 
young Marks, who told them that they might 
as well turn about, for that the Northampton 
people were strong enough to do the blisi* 
ness without those from Bucks county. 
Some were so inclined to do; but at the in- 
stance of Fries and some others, they did go 
forward, and actually proceeded to Bethle- 
hem. Before the arrival of these troops, a 
party, going on the same business, had 
stopped at the bridge, a small distance from 
Bethlehem, where they had been met by a 
deputation from the marshal, whom he had 
prevailed on to go and meet them, in order to 
advise them to return home. They agreed to 
halt there, and send three of their number to 
declare to the marshal what was their demand. 
It was during this period • that Fries and 
his party came up; but it appears that when 
they came, Fries took the party actually 
over the bridge, and that he arranged the 
toll with the man, and ordered them to pro- 
ceed. With respect to proof of the proceed- 
ings at Bethlehem, it cannot be mistaken; 
he was there the leading man, and he ap- 
pears to enjoy the command. With the con- 
sent of his people, he demanded the prison- 
ers of the marshal; and when that oflicer 
told him that he could not surrender them, 
except they were taken from him by force, 
and produced his warrant for taking them, 
the prisoner then harangued his party out of 
the house, and explained to them the neces- 
sity of using force. And that you should 
not mistake his design, we will prove to 
you that he declared, "that was the third 
day which he had been out on this expedi- 
tion; that he had had a skirmish the day be- 
fore, and if the prisoners were not released, 
he should have another that day. Now, you 
observe," resumed he, "that force is neces- 
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.sary, but you must obey my orders; we 
will not go without taking the prisoners; 
but take my orders, you must not fire first; 
must be first fired upon; and when I am 
£one, then you must do as well as you can, 
as I expect to be the first man that falls." 
He further declared to the marshal, that 
they "would fire till a cloud of smoke pre- 
vented them seeing one another." And, 
executing the office of commander of the 
troops, which at that time overawed the 
marshal and his attendants, he harangued 
the troops to obey his orders, which they 
.accordingly did, and the marshal was real- 
ly intimidated to liberate the prisoners; 
and then the object was accomplished, and 
the party dispersed, amidst the huzzas of 
the insurgents. After this affair at Bethle- 
hem, it will be given you in evidence, that 
the prisoner frequently avowed his opposi- 
tion to the laws, and justified that outrage; 
.and, when a meeting was afterwards held 
at Lower Milford to choose assessors, the 
prisoner refused his" assent to the accommo- 
dating object of the meeting, and appeared 
as violent as ever. 

These are some of the points we mean to 
prove before you. I shall, therefore, at 
present, proceed to introduce our testimony. 

William Henry testified substantially as 
follows: 

I arrived at Bethlehem on the evening of 
the 6th of March, 1799. We had heard that 
there was a party of men would collect, for 
the purpose of rescuing the prisoners who 
were there in custody of the marshal; in 
consequence of that,. I went to assist the 
marshal, and, if possible, prevail on the peo- 
ple to desist I was one of the judges of 
the court of common pleas for the county 
of Northampton. About ten o'clock on the 
morning of the 7th, two men, with arms, ar- 
rived at the tavern where we were; who, 
when inquired of by the marshal as to their 
intention in coming armed, appeared to be 
difiident about an answer; after first saying 
that they came upon a shooting frolic, one of 
them said they were coming in order to see 
what was best to be done for the country. 
After that, came in several others, armed 
and on horseback, two of them in uniform, 
with swords and pistols. The two first men 
were placed with the marshal in a separate 
room, in order to await the issue. At this 
time a considerable number of people had 
assembled. The marshal first went and 
spoke to these men as to their intention; I 
also walked out for the same purpose, re- 
questing them to withdraw, and not appear 
In arms in order to obstruct the process of 
the United States laws. They answered, 
that they were freemen, and might go where 
they pleased with their arms. I told them 
that they ran great risk by appearing in 
arms for such a purpose as I feared they 
were come. They came in a number, but 
I don't know how many particularly, as 
they mixed among the crowd. We request- 



ed them to deliver up their arms; but they 
refused. I also, at the same time, told one 
of them that it would be best for him to sur- 
render himself, and not oppose the process; 
the others gave me answer, that they had 
come to accompany their friend, and to see 
that no injury was done to him. After this 
I returned into the lower back room of the 
house; by this time there were a number 
more collected round the house, but mostly 
armed. I don't recollect whether it was be- 
fore these three men arrived, or not, that 
the marshal hadsentoff four men of his posse 
in order to meet the men with arms who 
were coming forward; and after we were 
up stairs three men arrived as a deputation 
from the armed body, making inquiry as to 
the intention of the marshal in taking these 
prisoners; with these three men, the four 
deputed by the marshal had returned from 
the armed body that was on the other side of- 
the bridge, in order to learn the marshal's 
object. The marshal assured them of the 
legality of the process, and reasoned with 
them as to the consequences of opposition, 
or threats to him, or preventing him from 
executing his duty; but I believe he liberat- 
ed the two men that were first put in con- 
finement, and returned them their guns. 
During the time that these two men were 
in confinement, we examined their guns, and 
found them loaded. I was pretty much in 
the lower part of the house, backwards, and 
there was much of the proceedings of These 
people I did not see, in the front of the 
house; but I endeavoured to converse with as 
many as I knew, informing them of the bad- 
ness of their conduct, and the consequence 
of it; but it appeared to be to no effect. 
About one o'clock I think I first saw what 
was called the main body of this armed 
force, marching up the street. A party of 
horse, preceding the foot, came riding up 
two abreast; I am not certain whether they 
had their swords drawn, but I believe they 
had; and then followed the foot, marching 
up in Indian (single) file. When they came 
up, the foot marched twice round the tavern, 
and placed themselves in front of the house, 
where they stood some time drawn up in 
single rank; I believe they were rifiemen; 
they continued there till the rescue was ef- 
fected. During this time I frequently heard 
that the prisoners were demanded by them, 
and they insisted on their release. 

Cross-Examined.— I did not hear this de- 
mand made, but I heard in the house that 
it had been made; I also heard that they 
intended to force their passage up stairs. I 
observed a party coming up stairs, particu- 
larly one, whom I did not know, pointing a 
rifle up the stairs, as though levelling it at 
some particular person. The people appear- 
ed very noisy in the lower part of the house, 
all this time; I frequently heard the cry of 
"deliver up the prisoners," and it appeared 
to come from the party at the foot of the 
stairs. During the affair, I am not certain 
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whether it was previous to this or not, T 
looked out and saw six or eight men at the 
foot of the stairs, and the prisoner on the 
stairs conversing with the marshal; while 
I was standing there, an old man came run- 
ning in from the front door, and called for 
Captain Fries in German, telling him there 
was his sword (offering it); I think he called 
three different times, on which I observed 
the prisoner wave his hand and tell him 
to wait, it was not quite time yet; shortly 
after the prisoners were given up. I was not 
by to be able to hear the conversation be- 
tween the marshal and the prisoner. Fries 
was going backward and forward among the 
men, as though he had command, and I saw 
him marching into the town in front of Thu 
footmen. After the prisoners were delivered 
up, the principal part of the men marched 
off. They did not take the prisoners with 
them. I heard two or three men in the back 
room say that they must see the prisoners, 
and insisted they should be let go before 
they would leave. These prisoners were ar- 
rested for combinations and misdemeanours. 
There was, among the company in the lowor 
room, a man who declared himself very vio- 
lently; he said if the damned Stamplers * 
had only fired a shot, we would have snowed 
what we could do. He really expressed 
a wish that it had been done. The words 
were spoken in German. There were twelve 
or fourteen of the horse in a military dress, 
as well as armed: I believe there were none 
of the foot, except that about ten or twelve 
had cockades of blue and white, blue and red, 
&c. They had shot pouches, particularly the 
rifle company, and I believe all who had 
guns. The man who was first disarmed 
had a powder horn in his pocket: his piece 
was a common fowling piece, the others 
were mostly rules, as far as I could perceive 
from the window. I did not count the num- 
ber, but there appeared about an hundred, 
or rather above that number. The whole 
crowd assembled, I think, could not have 
been less than four hundred, I think that 
the marshal had with him for his posse 
comitatus to arrest these people fourteen or 
fifteen persons. I believe there were eight- 
een or nineteen prisoners. I understood 
that releasing the prisoners was the object 
they had in view, both from themselves and 
from several persons with whom they had 
conversed on the subject. 

William Barnett— I was summoned to at- 
tend the marshal on the seventh of March 
at Bethlehem, as one of his posse. I came 
there about eleven o'clock in the forenoon: 
I was there but a very little time, when I 
understood there were some men coming 
with arms: the marshal then appointed four 
of us to go out and meet them, in order to 
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prevail upon them not to come into the town. 
We went on about a mile from Bethlehem, 
and crossed the Lehigh, and there we met 
a party of horsemen: they were armed. I 
did not know any of them, but understood 
they w r ere from Northampton county, near 
about Millarstown. When we came up to 
them, we asked them for their commanding 
officer. They made answer that they had 
no officers; they were all commanders. We 
then told them what our errand was— to try 
to prevail upon them not to go on any far- 
ther; but they did not seem to mind it much. 
We were with them but a very little time, 
before a company of riflemen came up, who 
were armed as well as the others. We told 
them our errand, but they did not seem to 
mind us. We then returned, and came on 
with them to the bridge of the Lehigh, where 
we halted. There we talked with them a 
great while, but still they wanted to go on. 
We told them we came from the mar- 
shal, and asked them ^hat they wanted by 
going into Bethlehem with their arms. They 
said the marshal had two of their men that 
had come to Bethlehem under amis, and had 
put them under guard, and they wanted 
them, and they would have those two men 
set at liberty. As I found that they were 
determined to go, I asked if they would not 
allow that if any had done wrong, they ought 
to suffer for it: They agreed that they 
ought, but they should not be taken to Phila- 
delphia, but have their trial in Northampton 
county. When we found that they were 
determined to go on, we agreed that they 
had better send two or three men over to 
the marshal, and not to go bodily. This 
they agreed to, and appointed three men to 
go, and sent them over. There was some 
stipulation that I should return the men 
safe; they w r ere afraid these three men 
would be confined also; but we promised 
them that we would see them safely return- 
ed. We then all went over together to the 
tavern at Bethlehem, where the marshal 
was. They spoke to him, told him what 
their business was, and he gave the two men 
up to them. When they were given up, we 
went back with them, in order to go to 
where we had left the remainder of the men. 
Going down through Bethlehem, we met a 
party of horsemen, and we stopped them: 
they were armed; part of them were light 
horsemen; and part were other horsemen: 
they all had swords or some arms or other. 
The light horse had their swords drawn. 
We told them that they had better go back, 
and not go up into the town; but they seem- 
ed very anxious to go up. One of them 
made answer something like this: "This is 
the third day that I was out, I had a fight 
yesterday, and I mean to have another to- 
day if they do not let the prisoners clear." 
To the best of my knowledge the prisoner 
was the man w T ho said so; I never saw T the 
man before, but I took notice of him then. 
He had a sword. This w T as a distinct body 
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from those we bad left at the bridge; these 
were others who had come up during the 
time we were gone. I let them know that 
the two persons whom they had demanded 
were liberated; and the three men who went 
with us told them this also. The horsemen 
did not wait one moment, but hurried on: 
they all then marched up town, and formed 
right in front of the tavern; I returned with 
them. After they were formed there, I was 
Among them, and talked with them a great 
deal, but could not do anything with them: 
if there were ten or twelve that agreed to be 
moderate, the others would all insist upon 
it, that they would have the prisoners, all of 
them. We were there for nearly or quite 
two hours. This man, whom they called 
Captain Fries, came out and mentioned to 
his men that he would now have the prison- 
ers, if any of them would go into the house 
with him: he had been in backward and 
forward several times. He said he should 
go foremost He told them that he would 
ask the favour of them, that they were none 
of them to fire first, if they went in. He 
mentioned to them likewise, that there were 
some armed men on the stairs belonging to 
the marshal. I did not expect he would go 
in: I was talking to some men there, when 
I looked round and saw some of the men at 
the door: he said he would go foremost: he 
signified, talking in German, that he should 
get a blow or a stroke: the nearest transla- 
tion was, "I shall get it"— I looking round, 
saw the men going in at the door, and I fol- 
lowed them in: they were armed men. I did 
not see the prisoner after he had spoken 
those words. I got in, between the men and 
the stairs, at the foot of the stairs: they 
halted there, I got in there, in order to keep 
them back from going up stairs: I was there 
but a few minutes, when I saw the prisoners 
coming down stairs. Captain Fries said, 
when he told the men to come forward, that 
if he did get it, they should not be scared; 
they then must do as well as they could: 
he said he expected to get some stroke; he 
told them they must take care of themselves: 
I do not recollect that he said they should 
shoot, yet I recollect something he said; 1 
think it was "slay, strike, or do as well as 
you can." The prisoner at the bar went be- 
fore, and he rather wished the men to follow 
him. 

Cross-Examined.— When I went out at the 
request of the marshal, it was to speak to 
these people, and they told me their object 
was to obtain the liberation of the two men 
belonging to their party. The crowd began 
to disperse immediately on the release of the 
prisoners. 

John Barnett— On the 7th of March in the 
morning early, just as I got up, the deputy 
marshal handed me a summons, to be at 
Bethlehem at 10 o'clock, to aid and assist 
the marshal in executing the laws of the 
United States. About 10 o'clock I arrived at 
Bethlehem. I was there but a very short 



time, when somebody came in, and said he 
had met twenty men at one place, ten at an- 
other, &c, walking towards a tavern, on 
the road, about three or four miles from 
Bethlehem; I cannot recollect its name. The 
marshal, and others agreed that they thought 
it would be best to send three or four men 
to meet them, and to stop them on the road: 
it was then to be "decided who should go. 1 
mentioned that I thought John M ohollan and 
William Barnett could do more with them 
than anybody else. They were agreed up- 
on, as was Christian Roth (or Bote) and 
another, but Isaac Hatsel went in his place. 
This was, conformably to agreement, two 
Federalists and two Anti-Federalists. They 
went and met them; I remained at the 
house. They were not gone very long, in- 
deed I think it was just as they were get- 
ting upon their horses; there were two men, 
arrayed, and with arms; one had a rifle, 
and the other a smooth-bore piece. When 
they were come into the yard, the marshal 
went down into the yard to them, and talked 
to them; what he talked to them, I did not 
hear. However, he took their arms away 
from them, and carried them up stairs, aud 
put them by themselves. Directly after 
that, there were five or six horsemen came. 
The marshal and Judge Henry went down 
to meet them; they asked them what they 
came there for: they said, they only came 
there to be Shankwyler's bail: and Judge 
Henry then asked them what they did with 
their arms? They said they did not mean 
any harm with them. They then got off 
their horses, and went into a room with 
the judge and the marshal; what they said 
there, I do not know, for I did not hear 
them. Presently after, there came up a 
troop of horse, and behind them there were 
two companies of riflemen. They marched 
up right into the yard, and formed before 
the door of the tavern. There were about 
fifty riflemen, and the light-horse had their 
swords drawn. On a rough calculation, 1 
suppose there were one hundred and thirty 
or one hundred and forty armed men, and 
about sixteen or seventeen of the marshal's 
posse. After they had formed a line in the 
yard about fifteen or twenty minutes, Cap- 
tain Jarrett arrived when they gave three 
huzzas. He then went into the house and 
talked with the marshal; the marshal r^ 
quested him to get the men to withdraw. 
He professed he would. He had arrived 
from Philadelphia, whither he had been to 
give bail. After this, Jarrett staid at the 
tavern about two hours. The men kept reg- 
ular order, and never separated. The mar- 
shal appointed four of us, me and three oth- 
ers, to keep the guard of the stairs, armed 
with pistols, two at the bottom and two at 
the head. I served my time, and the second 
time I was ordered on guard by Capt Henry 
Snyder; I staid on the platform at the turn 
of the stairs, when Fries, the prisoner, came 
t up to me, and wanted to go up stairs. 1 
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told him that he could not be permitted to go 
up stairs without the marshal's leave. I then 
asked him what he wanted? He answered 
that he wanted to see the marshal. I told 
him that I expected he could see him, and 
told some men at the head of the stairs to 
call the marshal out of the room. He came 
out, and I then told him these two gemie- 
men wanted to talk to him. He said 1 
should let them pass. As Fries was the 
first man, I let him pass on between me and 
the other guard. The other man wanted to 
go up, but I told him that one at a time was 
enough, and that when the other had done, 
he would be permitted to talk to him too. 
Fries then went up and told the marshal 
what he came for; he replied that he was 
come for the release of the prisoners. I 
stood close by them when they were talking. 
The marshal made answer that he could not 
give them up to him; he then told the mar- 
shal that he would have them. Well, then, 
said the marshal, you must get them as 
well as you can; for he said it was out of 
his power to deliver them up; he dared not 
do it Fries then told the marshal that he 
had a skirmish yesterday, and he expected 
to have another one to-day; he then said to 
the marshal, "As for you, marshal, I will 
vouch that none of my men will hurt you, 
but* as for the other company, I will not." 
With that, both of them marched off. I re- 
mained on guard. A little while after this, 
I saw the men coming in at the door, and 
they got into the entry, with arms. I did 
not know one of those who came in except 
Fries; he returned with those armed men. 
He had a sword in his hand, but I think it 
was in its scabbard. When they got into 
the entry, they were pressed upon by the 
posse, who soon got them clean out of the 
door. I then got off guard. The language 
of the men was, that they would have the 
prisoners. I could not hear many of their 
expressions, because I was chiefly up stairs; 
but I heard them say they would not leave 
the ground till they had the prisoners. The 
marshal at this time had gone back into the 
room. Before the prisoners were released, 
I was relieved. When they made the second 
attempt, I was up stairs, looking out of the 
window. These prisoners were at this time 
up stairs in a room by themselves. About 
sixteen or eighteen prisoners were there. I 
believe there was not any kind of acquaint- 
ance or friendship between Fries and any 
of the prisoners. The prisoners said they 
* did not wish to be rescued by those people; 
they said that they knew none of those peo- 
ple that were before the door. If they had 
done anything wrong, they said they we>'B 
willing to go anywhere to take their trials. 
The minister, and the Lehigh people were 
all there. 

Cross-Exan8nation.— I saw them point 
their guns towards the window often 
enough. No violence offered to any person, 
besides what was offered to the marshal. 



Christian Winters.— I was summoned on the 
7th of March to go up to Bethlehem, and I 
went accordingly; when I came there, which 
was about 11 or 12 o'clock— about the mid- 
dle of the day— the first man that I saw 
come there armed, was one Keiser; another, 
I think his name was Paul, came with him 
to the tavern; the marshal went out, and 
brought them into the house, and took them 
up stairs: I was on guard at that time, and 
with another, I was set to stand guard by 
them. (The rest of the testimony of this 
witness was similar to that of the preceding.) 

Christian Roths.— On the 7th of March, 1 
was summoned to go to Bethlehem, but did 
not know what it was for. About 11 o'clock 
I got to Bethlehem; when I came, Mr. Eyer* 
ly came to me, and told me some- men were 
coming there to rescue the -prisoners; 1 
thought it not possible, but he told me it was 
certain. When we had been there about 
three hours, there came two men on horse- 
back, and had their arms, whereupon Mr. 
Marshal, myself, and Mr. Philip Sheitz went 
down and asked them what they were 
about They told us they were informed 
that there were a number of men met there 
to-day, so they said they came there to see 
how they came on: they did not say what 
they heard they were to meet for. We took 
them and put them into the house under 
guard, and took their arms from them. I 
then thought there was something in what 
Mr. Eyerly had mentioned to me. I then 
made an observation to Mr. Eyerly if he did 
not think it proper that one or two men 
should go and prevent these people coming. 
Mr. Eyerly told the marshal of it, and he 
thought it would be proper that some men 
should go. I agreed that if no one else 
would go, I would go by myself. I do not 
know who spoke to the others; but I, Judge 

Mohollan, Major Barnett, and , went 

out We met them within a mile of Bethle- 
hem. I did not know a single man of them; 
but Judge Mohollan and Major Barnett 
spoke to them first; but I did not under- 
stand what they said. I went farther back, 
to the rear: I said to them, "What in the 
world are you about, men? you will bring 
yourselves into great trouble." One of them 
said, "We don't know you;" I mentioned, 
"If you know me or not, you will thank 
me for it" I said, "If you do not do as I 
advise you, you will be sorry for twenty 
years after this;" so there was one of them 
that levelled his gun at me: said I, "Little 
man, consider what you are about; don't 
be too much in a hurry:" then some of his 
comrades pushed him back. Then that man 
hallooed out, "March on; don't mind this, 
people." I do not know his name. They 
then marched on to the bridge, and there we 
stopped them again. They then agreed 
amongst themselves that they would send 
three men with us to the marshal, to see if 
they could get the two prisoners we took at 
first, liberated, and gave their honor that 
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none of them should come over the bridge 
with arms. We then went with these three 
men to the tavern at Bethlehem. They then 
went to the marshal, and agreed with him, 
and the two prisoners were discharged; but 
he set down their names. I do not recollect 
their names. When these two men were dis- 
charged, we went to go hack with them 
again; hut when we came to the lower end 
of Bethlehem, there was that company and 
another coming on, and there was no stop- 
ping them again. The bridge is about half 
a mile from Bethlehem. These two men 
went with us, I think; but I am not sure. 
I endeavoured to stop them, to reason with 
them, but they would not: and I then told 
them if they were determined not to hear, 
they might do as they pleased. As I came 
back to Bethlehem, I went up stairs to Mr. 
Eyerly and the marshal. The men paraded 
before the tavern, and there I think they 
were for two hours. I suppose one hun- 
dred and twenty men, or upwards, were 
drawn up. I saw those two men that were 
first kept prisoners mis along with these 
people. The light horse were armed, and 
with their uniforms; They had not their 
swords drawn till they came near to the tav- 
ern; then they drew their swords, a great 
number of them. Before we started from 
the bridge, we asked them again what they 
were about They told us that they were in- 
formed that they had taken a number of 
prisoners, and that they would take them to 
Philadelphia, and put them in jail there; 
and no bail would be taken for them. We 
asked them what prisoners they meant 
They mentioned one name only that I recol- 
lect, which* was one Shankwyler. They 
mentioned that they would not suffer Shank- 
wyler to be put to jail in Philadelphia; they 
mentioned that they would give bail ten 
double for him, or that they might put him 
in jail in our own county, and try him in 
our own county. I saw one Schwartz come 
up into the room where the marshal was 
No one abused, threatened, or insulted Mr. 
Eyerly that I know of. I heard no threats 
against any one. 

Colonel Nichols, the Marshal.— Some lime 
between the 20th and 26th of February, the 
warrants I now hold in my hand were given 
to me by the attorney of the district, with 
orders for me to go to Northampton county 
to execute them. I set out on the 26th, 
and after serving some subpoenas on the 
road, in order to get some evidence, I got to 
Nazareth on the 1st of March; next morn- 
ing, Mr. Eyerly and myself went into 
Lehigh township to serve some warrants up- 
on some persons who had given their opposi- 
tion to the house-tax law. I think we got 
twelve of them that day; the others were 
not to be found. I think there were five of 
them, however they came in afterwards. 
We then returned to Bethlehem, and there 
met with Col. Balliott We went then to 
Macungy township, and there we met with 



no difficulty till we went to the house of 
George Syder; I had a subpoena on him: 
he and his wife insulted us very much; his 
wife began abusing us first, and he came 
out with a club, and would by no means be 
persuaded to receive it, I suppose not under- 
standing it: I gave it to a Mr. Schwartz, a 
neighbour, who undertook to deliver it to 
him. We then proceeded to Millarstown, a 
few miles farther: on the way we stopped 
at the house of the Rev. Mr. Buskirk, where 
we left our horses, and walked into the town, 
to the house of George Shaeffer, to serve a 
warrant on him; but were informed that he 
was not in town. We returned to the tav- 
ern, about the centre of the town, and there 
we saw a considerable number of people as- 
sembled. Mr. Eyerly and myself walked 
over to Shankwyler. As we walked out, 
many people ran after us, and many ran past 
us, and getting into the house, filled the long 
room. There appeared to be about fifty 
men. Near the house in which Shankwyler 
lived, we concluded it was bad policy to 
ask for him, for by that means it was not 
likely we should find him. And therefore, 
as Col. Balliott knew him, I got him to point 
him out to me; but upon observing me, he 
withdrew, into the crowd; I followed him, 
and laid hold on him, and told him he was 
my prisoner, in the name of the United 
States. I told him I was the marshal of the 
United States for the Pennsylvania district 
He retreated towards his barn. He after- 
wards called out that he would not hurt the 
marshal, but Eyerly and Balliott were 
damned rascals: after this the people called 
out to each other "Schlaget! schlaget!" 
(strike! strike!) This seemed to be the gen- 
eral voice of the people. David Shaeffer 
seemed to be a prominent character. I told 
them the consequence of their attempting to 
strike: I had a pair of pistols, and finding 
the danger we were in, I pulled open the 
buttons of my great coat, that I might, if 
necessary, get a ready gripe at them: wheth- 
er they saw them or not, I cannot say, but 
when they found that I was determined not 
to suffer these people to be abused, they 
were then a little quiet: they, however, pull- 
ed the cockade out of Mr. Balliott's hat, and 
I believe would have done more violence to 
him, had they dared. I called on Shank- 
wyler to go with me to Bethlehem, and 
thence to Philadelphia; but he swore he 
would not: I told him the consequence of re- 
sisting the authority of the United States, 
that it would be ruin to him; he declared 
and swore he would resist; he would not 
submit be the consequence what it might 
I told him it would ruin his interest and 
family; he said he would do it, if it was to 
the destruction of his property, and children. 
However, he finally agreed to meet me at 
Bethlehem, but never promised ~to submit, 
or surrender himself as prisoner. He spoke 
a good deal "about the stamp act, and the 
house tax; that seemed to be the bone of 
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contention, and he said he had fought against 
it, and would not submit to it now; I told 
him he appeared to be too young to have 
fought on either side during the war: he 
then said his father had; he then added that 
there were none in favour of those laws but 
Tories, and officers of government I told 
him that, as to Tory, that could not apply to 
me; that I had had a share in the Revolu- 
tion; and that I was as fond of liberty as 
any of them. We came away, and as we 
came out, Mr. Eyerly and Mr. Balliott came 
out of the door, they huzzaed for liberty: I 
told them that I should join them in that, if 
they would huzza for liberty of the right 
kind; but this was licentious liberty. We 
then went with a constable to arrest Adam 
Stepham, Herman Hartman, and Daniel Ev- 
erly. When I returned, I was informed that 
the rescue of the prisoners at Bethlehem was 
intended. This was on the 6th of March. 
I could scarcely conceive it possible; I 
thought it was somebody for their own 
diversion had raised it merely to alarm us, 
until we got to Bethlehem, where we got 
that night There we were informed that 
the report was serious, and that it would 
be attempted by a body of armed men. On 
which I consulted with Judge Henry, Mr. 
Balliott, Mr. Eyerly, Mr. Horseneld, and 
General Brown. I had taken a bond of the 
Lehigh people, with sureties for their ap- 
pearance. I sent Mr. Weed over the moun- 
tain to arrest Ireman, the minister, and John 
Fox, which he did. Seeing this matter very 
serious and important, I requested General 
Brown to remain at Bethlehem, as he had 
very great influence in that county: he said 
he was so near home, that he should go 
home, as he had been so long from his fami- 
ly. I then asked him to return in the morn- 
ing, but he seemed to think there was no 
necessity for it, and did not I then con- 
sulted what steps it would be necessary to 
take; I had seen an attorney, and told him 
I was ordered to call a posse comitatus in 
case of necessity, and also that I was order- 
ed that they should not be an armed force; 
I then spoke to Judge Henry, expecting that 
he could call out armed men, but he told 
me he could not, for he had received similar 
instructions. We then concluded to call 
about twenty men. He called this posse 
from the neighbourhood of Bethlehem and 
Easton; about eighteen of them came in. 
About 10 or 11 o'clock two men riding into 
the yard, dismounted, and placed themselves 
opposite the door, by the side of each other; 
one of them had a long smooth bore gun, and 
the other a rifle. Some people in the house 
went out to speak to them, and asked them 
what brought them there: they seemed to 
be at a loss for an answer; I think one of 
them said they came out on a shooting frolic. 
I then asked them what they meant to shoot: 
they did not know, not could they explain 
the object of their coming. I asked them 
what they meant to do; one of them said 



they meant to do what was best for the 
country. I then supposed that they would 
all come in by straggling parties, and there- 
fore thought it was the best way of making 
the business easy to lead them into the 
house, which I did, and put their arms into 
the garret Shortly after, three horsemen, 
armed, and, I think, in uniform, came into 
the yard with Shankwyler; I went and 
spoke to them, and some went with me. I 
asked Shankwyler if he was come to deliver 
himself up; he answered no. I asked him 
what he came for, if he did not come to sur- 
render himself; he answered that he came to 
see his partner: on farther inquiry, 1 found 
he meant his accuser. By this time the peo- 
ple were collecting very fast, and some per- 
sons mentioned that there was an armed 
force down by the bridge. On consulting 
with the gentlemen who were with me, it 
was agreed that a few men should be sent 
to speak to them, and warn them of the dan- 
ger they were in, if they persisted in the 
measure which we supposed they intended. 
It was accordingly agreed that four gentle- 
men should go, which they did, and in a 
little time returned with three of their force, 
as a deputation from them to speak to me. 
I asked them what was meant by this armed 
force, and what they intended by it: they 
answered me that they wanted to prevent 
my taking the prisoners to Philadelphia. I 
told them that could not be, nor must it be 
attempted; they had much better go back, 
and tell the people to go to their respective 
homes. I think they asked me particularly 
for the two men who had first been made 
prisoners; I forget whether I gave them up 
then, or some short time after; however, 
they were given up, and their guns were 
given up to them: they were both loaded, 
and one of them was putting a new flint into 
his gun in the yard, before I went out to 
speak to them. The same gentlemen who 
went down to speak to them at the bridge, 
went down to them again, and, a short 
time afterward, we observed that they were 
coming up in force, up the street, Mr. Mohol- 
lan riding with the foremost of them, and 
speaking to them: the horsemen, such as 
had swords, had them drawn: the infantry 
marched with trailed arms. The prisoner at 
the bar was at the head of the infantry, with 
his sword drawn: the horse marched into 
the yard, and formed in front of the house; 
the infantry marched round the house, and 
the captain, with the leading file, came in at 
the upper gate. I had a great deal of con- 
versation with different persons among them, 
who seemed to take a lead. They were all 
strangers to me; I told them the consequen- 
ces of their attempting to rescue the prison- 
ers; I told them they might rest assured that 
things of this kind would be severely punish- 
ed hy the government; that it would be 
considered a high offence, and that every 
insult offered to me, would be an insult to 
the United States. I had a good deal of 
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conversation with the prisoner at the bar, 
without knowing that he was Captain Fries, 
till he made himself known to me. I re- 
monstrated strongly against the measures, 
and told them the consequence, but they 
seemed regardless of it, and seemed deter- 
mined that I should give them up. They 
spoke generally of the prisoners. During this 
conversation, he was without his sword. The 
substance of the conversation was, he de- 
manded of me the prisoners; I refused to 
give them up, and told him the consequences 
of his demands. On his still insisting, I told 
him that he and those about him would be 
severely punished for this conduct,- that he 
would surely be hanged. He said they could 
not be punished; he said something to the 
effect that the government were not strong 
enough to hang him, for that if the troops 
were brought out, they would join him. 
His reason was, .that he was opposed to 
those laws— the alien law, the stamp act, 
and the house-tax law; and said they were 
unconstitutional. He also spoke of bring- 
ing people charged with crimes to Philadel- 
phia to be tried as an oppressive thing; they 
had no objection, he said, to be tried in their 
own courts, and by their own people. "We 
parted, and met in the crowd two or three 
times, for the house was much crowded; 
he still demanded of me the prisoners; I told 
him I could not give them up; I 'told him I 
was commanded to bring them to Philadel- 
phia; he insisted upon having them, and I 
that he should not He then went and talked 
to his people, and came to me again. He 
told me that if I did not give them up, he 
would not answer for -the consequences; he 
told me that he would not hurt me; he 
was the oldest captain in the rank, but he 
would not answer for them that were with 
me; that he took command of the whole by 
rank. By this time Captain Jarrett came 
in, and by this t^me there was much noise 
and huzzaing. I was told that this noise 
was on account of the arrival of Captain Jar- 
rett: I wished him pointed out to me in 
confidence, that, as he had come to submit 
to the laws, he would be able to persuade 
others to do the same. He was shown to 
me; he had a pair of pistols in his hand. 
He showed me that he had entered into 
recognizance for his appearance. I then 
begged him to use his influence in persuad- 
ing the people to disperse, and go to their 
respective homes, and told him what would 
be the consequence if they did not. His an- 
swer was that he had no influence; that he 
could do nothing. After this, I consulted 
with Judge Henry and others, what was best 
to be done; it seemed to be their opinion 
that I had better submit, and give up the 
prisoners; I told them I would not do it; 
I would immediately march the prisoners to 
Philadelphia, and if the armed mob thought 
proper to take them from me, they might; 
it would then be their act, and not mine; 
I went to them and told them to prepare for 



march immediately, for that we would set 
off to Philadelphia, The Lehigh prisoners 
said they would not do so, they would not 
expose themselves to so much danger; but 
if I would suffer them to go to their homes, 
they would meet me in Philadelphia on the 
Monday or Tuesday following. I met Mr. 
Fries about the foot of the stairs, and he still 
persisted in his demand of the prisoners, 
that I must give them up. 

Cross-Examination.— I do not think he had 
a sword at that moment. I refused, and 
went into the back room, and a person 
whom I did not know, told me, that if I did 
not give them up, I should not be hurt, but 
the lives of Balliott, Eyerly, and Henry* were 
in danger. This was not an armed man. I 
did not like to expose the lives of those men, 
so I gave up the prisoners. Fries came in 
directly, and said I had not given up Ireman, 
the minister. I told him I had; he then 
went out, and came in again, and said he 
was without. He then mounted and went 
off. I did apprehend that the lives of those 
gentlemen would be in danger if I refused 
the prisoners. 

Philip Schlaugh.— When I was at Bethle- 
hem, which I expect was the 7th of March, 
the first I saw was that the company was 
ordered in rank, and when that was done, 
this Fries was in the entry of the house, 
where he was speaking loud. I inquired 
who that was; they said it was Captain 
Fries. He said they who were the greatest 
Tories in the last war, were the head lead- 
ers now; then I went out of the house, and 
he went up to the marshal, and when he 
came out again, he went up to his company, 
and told them, "Well, brothers, I went up to 
the marshal, and asked him about the pris- 
oners, and told him I would have the pris- 
oners, but the marshal told me he dare not 
give them up willingly; I tell you, brothers, 
we have to pass four or five sentries, but 
I beg you not to fire first on them, till they 
first fire upon us; I shall be the foremost 
man; I shall go on before you, and I expect 
I shall get the first, blow." Then he turned 
himself round. Mr. Molhollan and others 
begged him that he would not go on in this 
matter; they would rather go and speak to 
the marshal that he should deliver up the 
prisoners willingly, if they would absolutely 
have them. The men, when he told them 
this, followed him. He then said to them, 
"You must not fire first; but if they do fire 
upon you, then I will order you to fire too, 
and help yourselves as well as you can." 
I did not wait till the prisoners were re- 
leased, for when I heard this, I thought there 
was going to be warm work, so I got upon 
my horse, and rode off to Easton as fast as 
I could. 

Joseph Horsefield, Esq.— I live in Bethle- 
hem; am a justice of the peace there, and 
was there on the 7th of March. Shortly be- 
fore the last general election, the spirit of 
discontent and opposition was sensibly felt 



FRIES (Case No. 5,126) 



[9 Fed. Cas. page 80S] 



in the county of Northampton; there were 
different meetings called in different parts 
of the county; among others I was inform- 
ed there was one at which the militia offi- 
cers were particularly to attend, which I un- 
derstood was intended to prepare a ticket 
for the election. At that meeting, sundry 
resolutions were passed, which appeared in 
public prints; among others, one was that 
petitions should be formed to obtain a repeal 
of the alien and sedition laws, and the land- 
tax act. I was informed that the captains 
of the militia companies were to be served 
with a copy of each of these petitions; I was 
likewise informed that this w r as done, and a 
five-penny-bit each paid freely for a copy, 
though the Germans love their money so 
well. I think the people were told that the 
petitions merely contained a request for the 
repeal of the house and land-tax law. I have 
seen none of them. On the election day, the 
people pretty generally collected, and, at 
least in the district where I had a right to 
vote, the spirit of opposition against the 
measures of government was so universal, 
that a friend of government, by saying one 
word in favor of it, was ready to be abused; 
and I understood it was so in every election 
district in the county; and the county in gen- 
eral gloried that they had gained the day. 
Nothing material occurred, to my knowledge, 
from that time till the marshal arrived there. 
The spirit of opposition which had begun be-' 
fore the election, daily increased before the 
marshal arrived. The marshal arrived at 
Bethlehem about the 3d of March. I, hav- 
ing some personal acquaintance with that 
gentleman, waited on him,, when he told me 
he was sent to the county on business for the 
United States, and desired me to inform him 
where several persons resided, against whom 
he had precepts from the district judge. I 
acquainted him. He then went to Nazareth, 
and returned again about the 5th, telling me 
he had summoned a number of persons in 
Lehigh township, and that they were to be 
at Bethlehem on the 7th. On the 6th, I was 
informed he had returned from Millars town, 
and on the 7th in the morning I went up to 
town, when he told me that he expected 
there would be some disturbance that day, 
and also told me that he had issued sum- 
monses for the posse comitatus. Between 

10 and 11 o'clock the posse came; I think 
they were about fourteen in number. A con- 
siderable number of people from the neigh- 
borhood of Bethlehem had collected unarm- 
ed. Mr. Dixon arrived from Emaus about 

11 o'clock, and informed the marshal that, on 
his way, he met with a number of people col- 
lected at a tavern called Belter's, in arms, 
both horsemen and footmen, about six miles 
from Bethlehem, and that he met a number 
on the road partly armed, partly unarmed. 
About half past eleven, two men arrived at 
Bethlehem armed, from that quarter; they 
were disarmed, and sent up stairs into a 
room; about the same time a number of per- 



sons arrived from Lehigh township, who 
were also sent up stairs by the marshal in a 
room by themselves; they were about eleven 
in number. I was present when Mr. Eyerly 
spoke to these prisoners, telling them that an 
armed force was formed with intention to- 
rescue them; the prisoners answered that 
they by no means wished it; that they would 
submit to go with the marshal, rather than 
be rescued. In about an hour, I was looking 
out of the window up stairs, and saw riding 
into the yard a number of horsemen, besides 
some footmen; I said to the marshal I 
thought it was best for us now to go down 
and see these people. I went down and ask- 
ed one of them what was his name; he an- 
swered Daniel Shaeffer. He had a sword at 
his side, and two pistols; next to him on 
horseback was Henry Shankwyler; next to 
him was another horseman accoutred in the 
same manner, whose name was Philip 
Daesch; there were also John Dillinger and 
Jacob Oline, not in uniform, but with swords 
in the scabbard. I asked them what they 
wanted: we are all civil people, and have no 
arms, was my observation to them. Dillin- 
ger, who seemed to speak for them, said that 
yesterday trie marshal had taken Shankwyler 
and some other of their neighbours prisoners; 
that they were come to see Shankwyler's 
partner (accuser). The marshal told them 
that the United States was the accuser of 
Mr. Shankwyler. Dillinger, said he thought 
it was not right that he should be taken to 
Philadelphia. The marshal said that the- 
judge had ordered it so. I told him that I 
thought they were unacquainted with the 
government of the United States, and I 
thought they were in a very critical and dan- 
gerous situation; that the United States in 
less than twenty days could muster 10,000* 
men, which power I thought they could not 
withstand, and that it was best for them to- 
surrender the prisoners to the marshal, and 
go home. They said that Shankwyler and 
the others were their neighbours, and that 
they would wait and see what should become 
of them. They did not mention the other 
names. I asked whether any more armed 
men would be there; Jacob Cline answered, 
fifty more. With that we went into the 
house. After dinner the people collected 
very fast, and Dillinger began again to 
speak in behalf of Shankwyler. The mar- 
shal told him it could not be otherwise, go 
he must; Shankwyler answered that he had 
a family to take care of, and that he would 
not go. With this, the marshal and myself 
walked up stairs, and there saw a great num- 
ber of armed people round the house, I think 
one hundred and twenty or thirty, and about 
two hundred and fifty unarmed. I suggest- 
ed to the marshal that my suspicions were 
very gloomy; that I doubted whether he 
would succeed in taking off the prisoners, for 
I had quietly heard among the people that 
were in the house, and out of doors, that 
nothing should satisfy them but the deliv- 
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ery of the prisoners: in front of the bouse 
was drawn up a number of men armed. I 
went up stairs, and there I perceived several 
times, guns pointed up to the window of the 
second story, at which I began to feel very 
disagreeable. Mr. Eyerly, Mr. Balliott, Mr. 
Henry and the others were occasionally at the 
windows, though I do not recollect Eyerly 
being at the window, but the others were: 
I walked down stairs, and there saw men 
armed close before the door, pressing in; I 
pressed through them, and heard two men 
say if Henry, and that damned Eyerly, and 
that damned potgutted Balliott were there, 
they would tear them to pieces; this man did" 
not attempt to come into the house. I 
thought this was bad news, and I walked 
back again, and proceeded my way up stairs, 
and desired Mr. Levering (the tavern-keeper) 
to close the bar, thinking there was madness 
enough without stimulating it, which was im- 
mediately done. I desired the marshal not 
to protract the delivery of the prisoners to 
the law. Mr. Mohollan and several others 
there pushed them back, but just then I 
heard some of the officers say, "Boys, in the 
ranks! in the ranks!" I looked out of the 
window again up stairs, and there I saw a 
second pressure, to come in at the door; some 
of the men who were in the ranks, thumped 
"their guns upon the ground, and jumped, 
pronouncing some unintelligible shrieks, sav- 
age-like shrieks. I begged the marshal, for 
God*s sake, to deliver up those men up stairs, 
for the rescue was perfect, in my opinion: 
the closing of the men would be only butch- 
ering, and I had no doubt the government of 
the United States would not let its dignity 
be trampled upon in this way. The marshal 
still continued to hesitate. By this time a 
number of persons had got into the house, 
adorned with large three-coloured French 
cockades. The posse staid up stairs at this 
time: I then worked my way down stairs 
again, in order to be ready for a jump. By 
this time I understood that the prisoners 
were delivered. After the prisoners were 
gone about ten minutes, there was not a sin- 
gle armed man in, or about the house: some 
of the neighbors who had collected were 
still there, some of whom were approving, 
and others disapproving of the conduct of 
the insurgents, but in my opinion, the major- 
ity were approving. I never saw the pris- 
oner till I came down to this place, but I fre- 
quently heard the name of Captain Fries 
called. Mr. Balliott looked out of the win- 
dow, but stepped back again pretty quick, 
afraid of the muzzles. of the guns. 

John Mohollan, Esq., after describing the 
preliminary proceedings to the same effect 
as the preceding witnesses, proceeded: Hav- 
ing met with those horsemen before we came 
back to the bridge, we returned with them, 
and all made a halt in the yard. I spoke all 
I could to dissuade them from the purpose 
about which they came, but all to no purpose. 
I had no answer that I could understand, for 



they generally spoke in German or broken 
English, which I could not understand. I 
always understood, generally, that they 
wanted the prisoners, and that they wished 
to give in security, and let them be tried in 
the county: thatuf they had done anything 
that was wrong, it was right they should 
suffer, but that it was not right to take them 
to Philadelphia. I heard Major Barnett say 
this, who interpreted what they said in Ger- 
man. After being a considerable time en- 
gaged with people as actively as I could, but 
it appeared to be but to little purpose, I then 
went up stairs with a view to take some- 
thing; as I was returning, the stairs were so 
crowded I could not easily get down. Com- 
ing down, I saw a person whom I under- 
stood to be Captain Fries,, and the marshal 
standing talking to him. I believe it was 
the prisoner at the bar. I heard them talk 
a few words; the marshal said that they 
were not doing right, and that they must suf- 
fer: but I cannot recollect anything partic- 
ularly that was said, but I observed that he 
often made a demand of the prisoners, but 
that he should not be hurt; that he would 
be answerable for himself and the company, 
that none of his men should hurt him that 
day, but that he would not be answerable 
for any others that did not belong to his com- 
pany. I think he repeated this twice. I 
was there but a few minutes. I made some 
observations to the men, advising them to 
consider what they were about, for I con- 
sidered it dangerous, and very wrong to pro- 
ceed in this way. At this time there was a 
noise in the entry: I was afraid something 
had happened, so I went down, but I do not 
recollect seeing Fries the whole day after- 
wards. There was a great deal said, but 
none of them spoke to me in English. 

Jacob Eyerly.— As to what happened on 
the seventh of March, I am not able to say 
much. I was out with the marshal the day 
before, when he served the process. As we 
heard that the rescue was intended, it was 
agreed to send express to Easton, in order to- 
obtain the posse to aid him in the execution 
of his duty: they accordingly arrived be- 
tween ten and eleven o'clock, to the number 
of fifteen or sixteen. Mr. Dixon of Emaus 
told us, that he had seen about twenty arm- 
ed men at Reiter's tavern, and some at an- 
other tavern, besides some on the road, and 
that he understood from them that they were 
coming to rescue the prisoners. It was then 
agreed to take these prisoners, who had sur- 
rendered, up stairs. There were a number 
of people now collected from the neighbour- 
hood, and then it was agreed to send the 
deputation to meet the armed men. About 
that time I went down stairs into the back 
room, and there I saw those two men whose 
arms had been taken from them: I did not 
see them come in. I then went up stairs 
again; this was the last time I went down 
stairs, till after the prisoners were released* 
I then saw those three men come with Shank- 
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wyler. I did not bear -what passed, but 
saw Mr. Horsefield and Judge Henry go to 
them. Sometime afterwards, I saw an arm- 
«d force coming in, a great many on horse- 
back, and many footmen with muskets on 
their shoulders : the horsemen had their 
swords drawn. The greatest part of those 
on horseback came from Bucks county. Aft- 
erwards, the marshal came up stairs and 
said that they were determined to have the 
prisoners, and he believed that Mr. Balliott 
and myself would be in danger of our lives 
if we went out of the house, and then desired 
me to undertake to guard the stairs, and told 
me to give orders that if anybody would 
come up with force, they should shoot them. 
I placed the guard on the stairs; at first there 
were but two. §ome of the posse were at 
this time below talking to the people. After 
some time the guard told me that they had 
got violent, and threatened to come up stairs 
with violence, and requested of me that I 
might double the guard, which I did. As 
I was in the room, I looked out of the win- 
dow and saw a company of riflemen, all with 
three-coloured cockades, marching Indian file 
round the house: I counted them; there were 
forty-two in that company; another person 
besides myself was counting them, but I do 
not recollect who it was, though I rather 
think it was Mr. Balliott: they marched 
twice round the house. Another time when 
I was walking about the room, a person who 
was along with me, I do not recollect who, 
told me that they were pointing their guns 
up to the window, and that he was sure it 
was dangerous for me to show myself at the 
window. There is not the least doubt up- 
on my mind, from what I heard, and from 
what' I saw, and from the marshal's testi- 
mony, that if I had gone to any place where 
they could have done it, they would have 
shot me; because the people in general ap- 
peared to be in such a rage that there was 
no reason in them. I abstained from show- 
ing myself at the window, or amongst the 
people, as much as possible. There was 
nothing particular that I saw, except at one 
time when I was in the room, I heard a terri- 
ble huzza: this was in the afternoon. On 
this I went to the window to see what pro- 
duced this noise, and I saw that Captain Jar- 
rett had arrived: he had just dismounted his 
Tiorse, and had his pistols in his hand, and 
was walking up towards the stairs. I did 
not remain long at the window, but just 
looked out, and saw him come in, and short- 
ly after he came up into the room where I 
was; he had not his pistols with him then: 
I had that moment received a letter from 
Mr. Rawle, attorney of the district, that 
Mr. Jarrett had surrendered himself and 
given bail, and that he declared he was a 
strong friend to government. I then said 
to him, "If you are a friend to government, 
as you profess to be, you ought to go down 
and tell your people to desist:" to which he 
made no reply at all. He walked about in 
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the room for some time, and then went down 
stairs. I did not see anything more till the 
prisoners were released. The only time 1 
saw Mr. Fries, the prisoner, was a few min- 
utes before the prisoners were delivered up. 
I walked out of the room, and saw Mr. Fries 
upon the head of the stairs, speaking with 
the marshal: shortly after, the prisoners 
were requested to go down; but the min- 
ister, staying a little while up in the room, 
there was a call made for him particularly, 
and therefore I went and requested him to 
go down. Shortly after, the armed men 
went off. I looked out of the window, and 
saw Mr. Jarrett parading his light horse in 
rank before the door. He then gave orders 
to march, and they went off. That was the 
only time I saw the prisoner during the day. 
I was one of the commissioners appointed 
to carry into execution two acts of congress; 
one for assessing houses, and the other for 
laying a direct tax. After I had received 
my commission, which was some time in Au- 
gust, 1798, I had received a letter from the 
secretary of the treasury, requesting me to 
take some pains to find out suitable charac- 
ters to serve as assessors. 1 did, in conse- 
quence of that, write some letters to some 
of my friends, in the counties of Northamp- 
ton, Luzerne and Wayne, which constituted 
my division: in Wayne and Luzerne, I 
found no difiiculties whatever, but received 
a number of applications sufficient, and ac- 
companied with recommendations. In North- 
ampton county I was not so successful; I 
had but two recommendations from that 
county; it was, therefore, necessary for me 
from the best information which I could ob- 
tain, to endeavor to find men of suitable 
characters in each township; and likewise 
to get a number of blank commissions, in 
case some of those appointed should refuse 
to accept of the office. I received informa- 
tion at Heading, at the time the board of 
commissioners met, from the commissioner 
in Bucks, that he had received information 
from a gentleman in Philadelphia (Mr. Chap- 
man) that he had travelled through a great 
part of Northampton county, and that in ev- 
ery tavern where he stopped, this tax law 
was the general topic of conversation, and 
that great pains were taken to find out who 
the persons were that were friends of the 
government so much as to be assessors, in 
order to persuade them not to accept of the 
appointment. Although I could not believe 
it was the case at that time, yet I found it 
was the case afterwards. Agreeably to my 
duty, I gave notice to the assessors to meet 
me at a certain place. I should have first 
said that I appointed the assessors agreeably 
to the best information I could collect; I took 
one man from each township, such as was 
thought qualified for the business. I sent 
them their commissions, and with them no- 
tices to meet me at a time and place appoint- 
ed in order to receive from me their instruc- 
tions. I appointed a meeting of the assess- 
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ors of the third district of Nazareth, on the 
3d Thursday in November; two of them did 
not attend, and some of the others who did 
attend begged to be excused from serving. 
I asked their reason, and told them I could 
not very well excuse them; they told me 
that the people in their different townships 
were very much opposed to the law; that 
they thought it was dangerous for them to 
accept of it. I found that they, as well as 
the people, had a wrong idea about the law; 
and I was so happy that day as to prevail 
upon all those that wished to be excused 
accepting the appointment, upon explaining 
the law to them, to accept it. The next day 
I met the assessors of the second district at 
Allentown, where all attended but one. I 
had the same difficulty there as at the other 
place, and it was not without much difficulty 
that those who did appear, were persuaded 
to accept of the appointment I then left 
the blank commissions with Mr. Balliott, and 
requested him to appoint some persons in 
the room of Mr. Home, who had refused. 
The Monday following I met the assessors 
of the other district at Chestnut Hill town- 
ship. Previous to that, I had seen Mr. 
Kearne, who was the assessor appointed at 
Easton; when I mentioned to him that he 
was appointed an assessor, he told me that 
it would- not suit him to accept of it. I re- 
quested of him that he might name some 
suitable person, and qualified for it, and I 
would be willing to accept him. He men- 
tioned Jacob Snyder, and told me he would 
notify Mr. Snyder to meet me with the rest 
"When I came there, two of the assessors did 
not appear, and one from Hamilton did not 
appear willing to accept of it, but after a 
great deal of explaining and persuading he 
was prevailed upon. Just as we were going, 
Snyder came; he told me that he had re- 
ceived his notice, and that he was willing to 
accept it; that the people were very much 
opposed to the law, and he did not very well 
understand it himself; but he thought he 
would endeavour to get some information; 
and that when he came there, the informa- 
tion he received was such, that he was de- 
termined to go after me, and accept of the 
appointment, if he were to ride fifty miles 
in order to accept of it, for that he had been 
wrong informed about the law. I then went 
up to Wayne county, where I had no diffi- 
culty, except that one assessor told me that 
he was persuaded with difficulty to accept 
of the appointment As I was going to Lu- 
zerne county, the assessor from Hamilton 
township (Nicholas Michael) came after me, 
and told me that he had been obliged to fly 
from his house in the night to save his life, 
and begged of me to accept of his resigna- 
tion; I told him I could not accept of it, 
but that I would see perfect justice done. 
At my request he went with me to Easton, 
where we went to see Mr. Sitgreaves, attor- 
ney of the district; but not finding him at 
home, we went to Judge Trail, in order to 
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take his deposition. He begged that I would 
grant the favour "for him to consider of it 
till the next morning; I did, and next morn- 
ing he came to me and -begged me, "Mr. 
Eyerly, for God's sake, put me to jail, so 
that I may be secure of my life, for if I in- 
form against these people, I and my family 
shall ruined." I told him that I would do 
no such thing, for that I had too much 
friendship for him; that I would give a few 
lines to the constable to request him to call 
a township meeting, and I would meet him 
in the township. I requested Mr. Henry to 
go there with me: I had reason to believe 
that this opposition arose from misrepresen- 
tation, which I supposed was given to the 
people by a few gentlemen, who had trav- 
elled through the country a few days since. 
When we came to Hamilton township, there 
were about sixty or seventy persons assem- 
bled, three or four of them in uniforms; 
their arms were behind the door at the house 
of Mr. Hellers. I then told them that I was 
come as their friend, and without any design 
of taking the least advantage of their con- 
duct in opposing the assessors; that I had 
come to read the law to them, and explain 
it I did so, and pointed out the impositions 
practiced on them. Mr. Henry assisted me 
as much as he could, but all to very little 
purpose. The assessor, after this, again beg- 
ged me, for God's sake, to accept of his -res- 
ignation. As there was a number of them 
that complained against the assessors, I pro- 
posed to them that, though I had no author- 
ity to it, yet if I thought it would be a favour 
to grant them that indulgence, to elect their 
own assessor themselves, I would grant him 
the appointment. They told me they would 
do no such thing, for, said they, "If we do 
this, we at once acknowledge that we will 
submit to the laws; and that is what we 
won't do." I then inquired for a suitable 
man, and John Hufton was mentioned, who 
was likewise elected assessor for the county 
rates. I called him into a room, and request- 
ed him to accept the appointment; he told 
me it was impossible at the present time, 
but he should, whenever things appeared 
more favourable, so that he could go 
through, be willing to do it 

The last week in December, or the first of 
January, I received a letter from Mr. Hecka- 
velter, the assessor of Upper Milford; by 
which, he informed me that he was stopped 
by a regular deputation from the township 
meeting, consisting of three men. I sent a 
line to Mr. Heckavelter, and wished him to 
give notice to Mr. Schymer, Mr. Moretz, and 
some of the leading men in the township, 
that I would meet them at such a time, and 
explain the business to them. When I came, 
in consequence, within four miles of the 
place, I was requested by a friend not to go, 
for' that the people were so violent that if 
I did go I should certainly be killed: I re- 
plied to them that I would go; I was not 
afraid of any of them. I took Mr. Henry 
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along with me; -when we came there, I found 
about sixty or seventy persons collected at 
the house of John Schymer. I suppose about 
twenty of them had French cockades in their 
hats, red, blue, and white. Mr. Schymer 
then took me into his own room; there were 
about eight or ten in the room. Mr. Schymer 
asked me if I had seen the petitions; he gave 
one of them to me, and requested that I 
would read it, which I did in the presence of 
another person; there were but two in the 
company that understood English. While I 
was reading, these two men began to shake 
their heads; they said it was not such a pe- 
tition as they had been told. I then asked 
them whether the general opposition was not 
on account of the stamp tax, and the house 
tax; they said yes. I then told them there 
was not a word in this petition against the 
stamp act; they seemed to be altogether 
satisfied, and said that they had been made 
to believe it was. I then went into the next 
room, where the people collected; some of 
them appeared to be extremely violent and 
very abusive. I told them I had not come 
there to be abused by anybody; that I had 
come there as a friend, to inform them of 
the law, which it was important should be 
understood. There was a report among them 
that it was no law; I read the law to them, 
and explained it in the German language, 
and told them it was their duty to submit to 
it One of them of the name of George 
Shaeffer jumped up before me, and said, 
"Sir. Eyerly, it is no law;" I told them that if 
they did not believe me, they might inquire of 
Squire Schymer whether it was or not Mr. 
Schymer told them it was a law; upon which 
Shaeffer replied, "admitting it is a law, we 
will not submit to it" He then further said, 
"Here I am, take me to jail; but you shall 
see how far you will bring me." Upon 
which a great many of them jumped up and 
said, "Yes, by God, if they shall only attempt 
to take any one to jail, we would soon have 
him out again." Some of them made use 
of very abusive language against the assess- 
or, calling him a Tory rascal and the like; 
and as the assessor had requested me to ac- 
cept of his resignation because it was not in 
his power to go through with it, I proposed 
to them, that if they had any objections 
against the assessor, they should elect one, 
and I would give him his appointment: to 
which some of the most sensible and most 
moderate replied, "No, if it must be done, 
Mr. Heckavelter shall do it;" and some of 
the others said, "We will do no such thing: 
.if we do, we at once acknowledge that we 
submit to the law, and that is what we will 
not" I then went over to the tavern close 
by, with Mr. Schymer, when Mr. Heckavelter 
came to me and told me that he was in dan- 
ger; that there were three of the Shaeffers 
were going to give him a licking; I request- 
ed him to stand by me, and I would see him 
safe. We then went off. 
Cross-Examined.— All three of them came 



up to beat him. Mr. Heckavelter told them 
he would not have anything to do with them, 
and they charged him something respecting 
a liberty pole at Millars town. The liberty 
pole was erected two weeks before that, but 
after the dissensions arose, with a few ex- 
ceptions, poles were erected nowhere but 
where this opposition prevailed. The law 
was not executed at Millars town, nor at Up- 
per Milford, till about two or three weeks 
ago at farthest I then agreed to go to Mil- 
lars town, where one of the Shaeffers lived. 
Mentioning this to an assessor, (John Hom- 
ing,) he requested I would not do it; he told 
me that the people were so violent that he 
would not go upon his duties if anybody 
would give him £500; if he did, he must 
run the risk of losing his life. I then de- 
sisted.— I then went to Mr. Trexlers, where 
I saw Mr. Bobst, who gave me information 
of Heidelberg, Wiessenberg, Lynn, and Low 
Hill: he told me that at a meeting at one 
of those places the people had drawn up a 
paper not to submit to the laws: he then 
told the people that they were certainly do- 
ing wrong, and that they would bring them- 
selves into trouble if they went on that way: 
upon which they (the people themselves) de- 
stroyed the paper. He said the same of Hei- 
delberg. He likewise informed me that in 
the township where he lives, it was impos- 
sible to execute the laws. The laws were 
executed in those four townships only since 
the troops have been there. All in the town- 
ship opposed the execution of the law, except 
three or four. In Penn township the as- 
sessor did not meet us; he refused to accept 
the appointment, well aware of the difficul- 
ties that would occur; and a general rule 
was admitted to meet those difficulties. I 
received information from Mr. Balliott that 
he had found a man in that township who 
was willing to execute the office. At my 
request, he sent him a commission, but the 
man was obliged, before he took the oaths, 
to return it again, declaring it was impos- 
sible to do it This was some time in Jan- 
uary. Some time afterwards he wrote to 
me of another man who would accept I re- 
quested him to sign his commission. I re- 
ceived information, while the marshal, Mr. 
Balliott and myself were about the country, 
that as soon as the people in the township 
knew that he had received his commission, 
they raised a mob. Penn township was as- 
sessed about ten days ago. Owing to the 
opposition in that township, the law could 
not be executed. In Moore township there 
was some opposition; but when the assessor 
was opposed, he called a town meeting. 
That township has been assessed about two 
months. On the first or second of March 
last, when the marshal came to Nazareth, 
and told me that he had process against a 
number of persons in Northampton county, 
he requested me to go with him; I went 
with him first to Lehigh township, where 
the marshal served process upon those peo- 
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pie for opposing the assessments, without 
any difficulty: we then came to Bethlehem, 
and then to Emaus: the first subpoena the 
marshal had to serve was in a. house upon 
George Syder, where, after being abused by 
the house, we were sworn at and abused by 
Jiim; he had a large club in his hand.— He 
called us rascals, highway robbers and the 
like: the marshal told him he only had a 
subpoena to appear at Philadelphia to give 
testimony; to which he answered in Ger- 
man, he would be damned if he would go. 
The marshal, finding he could do nothing 
with him, requested Daniel Schwartz, sen., 
to read and explain it to him, and we left it 
with him to serve. We then went to Millars 
town to serve a warrant on George Shaeffer, 
but we were told he was gone to Philadel- 
phia: we went to Seward's tavern. The 
marshal and myself then went to Shank- 
wyler's, where there were at least fifty as- 
sembled in the room. Not knowing Shank- 
wyler, Mr. Balliott pointed him out, and the 
marshal took him: while the marshal was 
talking with Shankwyler, the crowd closed 
upon us, and abused us very much, and in 
a very menacing manner, accompanied with 
an almost universal cry of "Strike! strike! 
strike!" so that for some time we did not 
know what would be the consequence. The 
marshal this time was persuading Sankwyl- 
er to submit, telling him the consequence of 
opposition: he at first declared he would 
not, but at length he said he would do as 
Jarrett did. Some of the people then said 
that if Shankwyler was to be taken out of 
his house, they would fight as long as they 
had a drop of blood in their bodies. The 
marshal then turned round to the crowd, 
when they were so violent, and told them 
that Mr. Balliott and myself were under his 
protection. I forgot to mention that, while 
the marshal was talking to Shankwyler in 
the bar, one of the persons present tore the 
cockade from Mr. Balliott's hat, while he 
was turning round to speak to the marshal: 
Air. Balliott did not for the present know 
but it was a blow some one had given him. 
They then made back a little. Having found 
it impossible to do anything farther, Shank- 
wyler promised to meet the marshal at Beth- 
lehem. We then went out of the room, but 
before we came out of the house, there was 
a terrible huzza in the room. I then sent 
for a constable, at the request of the mar- 
shal, to go with him and show him the per- 
sons and places of those against whom he 
had process. I remained while he served the 
process at Mr. Irexler's, and it was there 
we first received information that an at- 
tempt would be made the next day to rescue 
the prisoners. We arrived at Bethlehem that 
evening, the 6th of March, and then the oc- 
currences happened of which I have given 
testimony as far as I know. 

Samuel Toon.— (The testimony of this wit- 
ness being in entire accordance with the two 
immediately preceding, is here omitted.) 



Andrew Shiffert— I was one of the armed 
party that went to Bethlehem on the sev- 
enth of March, and belonged to Jarrett's 
company. I was informed by John Hoover 
that all the light-horse were to meet at Mar- 
tin Ritter's at ten in the morning: I went 
to Hitter's the next morning, (on the sev- 
enth of March,) and when I came there, I 
asked what was to be done. Their answer 
was, that they were going to Bethlehem to 
release the prisoners from the marshal. I 
told them that if they were to do this, they 
would find what would be the consequences. 
The others said that if they got the pris- 
oners clear that day, there would be noth 
ing done; it would be all over: that if the 
soldiers came with arms against them, it 
would be all at an end. At Hitter's I want- 
ed to go home, but they would not let me, 
telling me that Fogle would be at Guise's 
tavern, whereupon I agreed to go so far with 
them. Coming there, Fogle was not there, 
and I and Samuel Toon wanted to go home, 
for there were no officers there. They then 
agreed to choose an officer, when the choice 
fell upon me; I told them I would not go 
with them' without they would obey my or- 
ders, and not say any more about taking the 
prisoners from the marshal. They professed 
to do so, whereupon we proceeded to within 
half a mile of the bridge, and there we were 
met by four gentlemen from Bethlehem, and 
as they repeated again that they would have 
the prisoners, I said I would have no more 
to do with them. They then went into Beth- 
lehem, but I did not go with them; but in 
about two hours I went in to see what 
they were about: I staid this side of the 
bridge till then. When I got to Bethlehem, 
I was informed that they had got the pris- 
oners out I remained there about half an 
hour, and then rode home, so that I know 
not what happened. 

The evidence here was closed so far as re- 
lated to the affair at Bethlehem: and the 
district attorney then proceeded to introduce 
the following testimony in regard to preced- 
ing and succeeding events to show the state 
of the country, and the prisoner's intention. * 
the material portion of which is here given. 
John Dillingher.— It was rumored in mv 
neighbourhood that the marshal was coming 
up to arrest some persons; before he came, 
it was suspected that some persons would be 
arrested. The report was that they were to 
be taken to Philadelphia. It was said, that 
if any person was to be arrested innocently, 
it would be very hard for such a man, and 
he ought not to be suffered to suffer. And 
further, it was said that somebody had 
sworn against Shankwyler that he had two 
pistols and a sword on his table, and that 
he had sworn that if the assessors should 
come, he would shoot them. 

William Thomas.— On the fifth of March 
we heard that the assessors were going 
round to assess the houses in Bucks coun- 
ty: they had assessed a few of the houses 
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about already: my brother was at Jacob 
Hoover's, and I was there when he told me 
to tell two of our neighbours to let the as- 
sessors go round. On the sixth in the mora 
ing, I met Captain Kouder: he told me I 
must come down to the mill, that his com* 
pany was assembling there. When we got 
there, several were met; part of them were 
armed. There were about fifteen in the 
whole- We went to Jacob Fries' tavern; 
then the people said they went to see the 
assessors, but I don't know what for. There 
were a great many more people there, 1 
think about thirty. Two horesmen were 
sent to see if they could find the assessors. 
Their direction was, that if they could find 
them, they should bring them to Quaker 
town, or to Jacob Fries' tavern. After the 
horsemen were gone, then the order was f )r 
the company to go to Quaker town. A great 
many were armed, and many who were not, 
had clubs. I cannot tell how many were 
armed, but the greatest part had either arms 
or clubs. There was a drum and fife when 
we were at Quaker town.— We all stood in a 
rank, and fired off, and hallooed huzza. 
Soon after we were there, the assessors came 
along. They were Esquire Foulke, John 
Rodrick, and Cephas Childs. I was at Kel- 
ler's when they came along, and they all be- 
gan to run out of the tavern. When I came 
out, they had Foulke by his horse's bridle, 
and him by one leg, and they told him to 
get off. It was Captain Kouder that had 
hold of him; then John Fries came up and 
told him to get off. Fries told Foulke to 
get off; he wanted to speak to him. Then 
another came up, and stood at the back of 
the others, giving one of them a knock with 
the butt of his gun, and told them to pull 
him off; Jacob and John Hoover told them 
they should not abuse the man, for he would 
get off without With that the esquire rode 
up with them to the shed, and got off. They 
then went into the tavern together. Then 
John Fries told him that he had forewarned 
them yesterday not to assess the houses, 
and yet they had come to-day again; he 
then told him that he should show his writ- 
ings, what he had done in the township. 
Which he did, and John Fries read them, 
and gave them to him back again. I then 
went into another room, and when I came 
out again, Childs, the other assessor, was sit- 
ting on the table, with five or six about him. 
When I came up to him, I told him that they 
should not abuse him, for I used to know 
him: at this time they were abusing him. 
I do not recollect what they said, but they 
told him he should not have gone about 
when they had forewarned him the day be- 
fore, and they made him promise that he 
would not come again till farther orders— till 
they knew how the law was. They told 
him they thought they had as fit men in 
their township as what he was, and they 
wished to choose a man in the same town- 
ship, if they must have it done. A travel- 
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ling man named Captain Seaborn was there; 
he was drunk, and some of them asked him 
whether he was for liberty or government: 
he said government; some one said if he 
said that again, he should be whipped. 
They were all pretty well drunk, but I was 
not drunk. I do not recollect ever seeing 
Fries drunk: Kouder was, and so might 
Fries, for what I know; but I had known 
him some time, and knew he was a sober 
man. They talked of Tories and stamplers: 
Foulke was one they called a Tory, and so 
were several others. Next morning I went 
to Marks' tavern, in consequence of a mes- 
sage they had left for me that night before 
with my mother. By ten o'clock we were 
all there. John Fries was there. John Fries 
had the command; but he did not command 
till he got to Bethlehem; he gave no orders 
on the road. The substance of the conversa- 
tion before we went from the tavern was, 
that they were going to Millars town: I did 
not know that they were going to Bethlehem. 
Should there be prisoners there, Marks said 
that he wanted us to show ourselves. The 
Northampton people had a mind to take the 
prisoners again: I understood that the night 
before at Fries", and along the road before 
we got there. About three or four miles 
from old Marks', we met young Marks; he 
said it was not worth while to go to Millars 
town, that the prisoners were up at Bethle- 
hem, and that the Northampton people and 
the light horse had all gone there. Some 
were then for going back again: some, as 
they* had come so far, was for going up to 
Bethlehem, to see what was going on there; 
so we went on. Old Marks and John Fries 
said so. Then we went on about a mile, aDd 
stopped at Hitter's: there was a liberty pole 
there. Then we went on to Bethlehem. 
When we came to the bridge, the people had 
stopped; there were some riflemen and some 
light horse. Some asked the reason why 
they stopped there: they said they could not 
get over, the bridge was shut: then John 
Fries rode up, and asked whether they re- 
quired toll or not; they said— Yes. Then 
he told them to count his men, and told us 
to follow *him. The words he used were. 
"Now, boys, follow me." I do not know 
whether he counted all or only his own men. 
I do not know who paid the toll; we did not; 
we were all mixed together. I did not hear 
of three men being sent forward. I heard 
of their having taken some prisoners. I be- 
lieve only the Bucks county people followed 
Fries over the bridge, without it was sonu> 
few of Staeler's riflemen, who came pretty 
soon after over the bridge. From Marks' 
to Bethlehem, it is about twenty miles. 
When we got over the bridge, two men met 
us, and said we should not hurt them: Fries 
told them that he should hurt nobody with- 
out they hurt him first. Then Judge Mohol- 
lan came and spoke with him afterwards, 
but I do not know what either he or Fries 
said. When we got up to the tavern at 
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Bethlehem, the whole of Staeler's rifle-com- 
pany were there. They marched round the 
house twice; we did not stand in ranks; we 
were separate. They wanted one. to go up 
and talk with the marshal, and they from 
Bucks and Northampton said John Frfcs 
was more fit to go up than e'er a man that 
was there. Then John Fries and one Hoo- 
ver went up stairs. After a, while Hoover 
came down; Fries staid up; when he came 
down, he kept dashing and swearing, and 
said force should do: give him nine or ten o£ 
the best riflemen in the company, and he 
would storm the house; a great many of 
them told him he should not do it; he said 
he would. Jacob Hoover, Mitchel and Mr. 
Mohollan endeavoured to keep him off. 
Fries, when he came down stairs, fetched 
some writing down with him, that he got 
from the marshal, which he read to the 
company. He said the marshal dared not 
give up the prisoners, and therefore that 
they would take them by force of arms. At 
this time the Bucks county people were 
separate from the others. He spoke to the 
whole of them. Then he asked, "What shall 
we do now— take them by force of arms or 
how?" Several of them said, since they 
came so far now, they would have them. 
Frederick Henry said, since they were come 
so far, it was a damned shame not to have 
them. Then Fries went up stairs again, and 
said he would go and talk to them once 
more. When he came down again, he said 
that the marshal dared not give them up, 
without they took them by force of arms. 
They then told him that he should go and 
do something pretty soon, for it was get- 
ting late. Some of them said it was better 
to let Fries have the whole command of all 
the men. Then it was concluded to go into 
the house, and he spoke ^ve or six times. 
Fries, when it was concluded to -go into the 
house said, "For God's sake, don't fire boys, 
till I am fired upon first:" he said this 
three or four times over. Then we moved 
on to go in; he was before us. A good 
many at last followed him. I could not see 
who they were, the house was so full. Then 
Fries went up and talked to the marshal 
about half way up stairs. Henry told me 
that Fries was telling the marshal that if 
he did not give up the prisoners, they would 
fire on them, so that they should not see 
eacn other for smoke. After that:, the door 
was opened, and I saw some of them come 
down.— Some came down while Fries was 
talking to the marshal. There was some 
not down; they called for them, and they 
came down. Fries said he was glad Hoover 
3id not go in along with him, because ho 
was too much of a fool; he thought this 
would not have done so well as it did: he 
did not want him there. We retired from 
Bethlehem altogether when we had got the 
prisoners. Fries went to the minister after 
he was released, in another room: he pulled 
off his hat to the minister, and told him he 
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must thank him that he had got out; he 
said he was out, but he could not thank him, 
for all. The marshal was again called to 
reconcile some seeming difference in rela- 
tion to the last conversation Fries held with 
the marshal, and of the prisoners coming 
down at once. The marshal said, that the 
last conversation he held with the prisoners 
was at the foot of the stairs. Mr. Fries de- 
clared that he would force his way up stairs, 
if I would not give them up; I told him 
that this would be punished with the ut- 
most severity, but that if he was determined 
to rescue the prisoners, he should not go up 
stairs, but that I would, and order them 
down. Finding myself not in a situation to 
resist his force, I went up and ordered them 
down. 

Cross-Examined.— At no time when I was 
in conversation with Fries, did the Lehigh 
prisoners come down stairs. There might 
be others that would not submit, but nSne 
from the room in actual custody: if they 
did, it must have been while I was speaking 
to them in the crowd; it was possible for 
them to do it at that time. They were m 
the room, and the guard remained there till 
I went up; it was placed there to prevent 
any person going up or down. After this 
conversation with Fries, I went up stairs to 
order the prisoners down. They were all 3n 
the room at that time,*tho*ugh I did not count 
them. Upon my order, they came down, 
and I came down with them. - 

George Mitchel.— I keep tavern in Lower 
Milford township, Bucks county. There was 
a great disturbance and discontent in my 
township respecting this house law; a meet- 
ing was advertised for the 8th of February, 
at the house of John Cline, to consult about 
the house tax law. No names were signed 
to the advertisement, that I recollect. A 
number of the inhabitants met; it was pretty " 
late in the day; they all seemed discontented, 
but they were in doubt whether it had passed 
into a law or not There was something in 
the newspaper of an amendment which 
made them doubt whether it* was in force. 
They formed an instrument of writing, but I 
cannot recollect the particulars of it. It was 
drawn up by John Fries; I assisted him. 
We passed home after that I had no par- 
ticular conversation with anybody after the 
paper was signed; it was signed" by about 
fifty or fifty-two of the inhabitants. Cap- 
tain Kuyder was directed by the meeting to 
give notice to the "assessors not to come 
forward till they had informed themselves 
farther, whether it was a law or not I am 
not sure who put up the notice of this meet- 
ing; perhaps it was myself. John Hoover, 
and several had talked about it, and we 
thought we would call a meeting. This was 
on Friday. On the Monday following, James. 
Chapman came to my house, and told me 
I should' tell Jacob Hoover that he should 
give notice over the creek (I live nearly at 
the end of the township), that if they would 
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choose an assessor of their own, they should 
be welcome; and any man that was capable 
of the business would be admitted into the 
office. One Valentine Hoover came to my 
house that same day, he lives over the other 
side, and I told him what Mr. Chapman had 
told me; likewise. I informed Jacob Hoover 
that day myself. Who opposed it, I don't 
know; but it was reported that it was not 
adopted. Squire Foulke sent me word to 
advertise a meeting. Israel Roberts and 
Samuel Clark called on me and told me. 
They informed me that Mr. Foulke was of 
opinion that the people were ignorant of the 
law, and he would read it for them, and 
explain it to them; this was the purpose of 
the meeting. So we advertised the meeting 
to be held at my house some time in Feb- 
ruary toward the latter end. It was on a 
Saturday, and there were a great many of 
the inhabitants at the meeting; Squire Foulke 
an*l Mr. Chapman attended it The people 
behaved very disorderly; but I cannot recol- 
lect any of the conversation that passed. 
Jacob Kline came in and asked me what the 
meeting was intended for. I told him that 
I understood by Squire Foulke, that the Ger- 
mans were very ignorant of the law, and 
that he called them together to read and 
explain it to them; I desired him to try to 
pacify the people; and I believe he did his 
endeavour, but it proved in vain: at least 
they did not read the law. I did not under- 
stand that anybody offered to read it; he 
thought it was in vain, there was such a 
clamour. After Mr. Chapman was gone, 
Maries asked me how I came to meddle with 
the advertisement. John Fries was not at 
the meeting. I don't recollect anything after- 
wards till the assessors came, which was 
the 5th of March. They took the rates of 
my house and my neighbours. The assessors 
were Mr. Childs, Mr. Foulke, and Mr. Rod- 
rick.— I went from home the rest of the day, 
and the next morning when I returned, (6th 
of March), I heard there had been an uproar 
about driving away the assessors. It was 
talked of that they were going to Millars 
town the next day. Hearing of such an up- 
roar, I concluded to go and hear what was 
going on; they said they were going to meet 
the Northamptons who were going for the 
relief of the prisoners. I do not know the 
names of any of the prisoners. There was a 
talk at Marks' house (7th of March) about 
going to the tavern above Emaus: Marks 
said his son would bring word. We went on 
then till we met young Marks, and he beck- 
oned that we should halt or go back; so we 
did; he said he had been up at Ritter's tav- 
ern, and they had started before he came 
there. I do not know of any in particular 
who took the command. Some wished to go 
to see Bethlehem, some to see the bridge; 
so they concluded to go on. I cannot say 
who were for going on, and who were not. 
We were overtaken by several people going 
to Bethlehem. None were armed, that I can 



recollect When we got to the bridge at 
Bethlehem, there were a great many armed 
men and light horse, and two rode over the 
bridge towards us from the other side. I 
did not hear the conversation that passed 
at the bridge; but after a while we went 
over to Bethlehem. A great many of the 
company was formed before the house, who 
seem to speak out that they would have the 
prisoners. Fries went in, I saw him start 
to go in; but I did not hear who ordered 
him, or who desired him. A short time after, 
in the course of five or ten minutes, Henry 
Hoover came out to us, and said he was ser- 
geant of their company, and he was chosen to 
demand the prisoners. He said he went up 
stairs, and somebody gave him a push, and 
had like to have tumbled him down stairs, 
and he came out in a great passion. He 
went on in a great rage; he said if they 
would only give him ten men, he would storm 
the house. A short time after that, I ob- 
served Fries come out, and he said "Silence!" 
to the people there. He seemed to- be as 
much among Staeler's company as among 
ours. He then afterwards said, "Gentlemen, 
an officer of the United States says he cannot 
deliver up the prisoners, unless they are 
rescued by force of arms; so, he said if you 
are willing, we will; I will go foremost, but 
if we do, I beg of you, none of you fire till 
they fire on us first, till I give the word, and 
if I drop, then you must take your own 
command." He repeated these words, at 
least once more. I heard nothing afterwards 
of the proceedings in, nor out of the house, 
that I recollect. Some time after this, on 
the 18th of March, a meeting was held at 
Marks'. The object of the meeting was to 
choose a committee of the three counties of 
Northampton, Bucks and Montgomery. The 
meeting was to consult what was best to be 
done, and it was determined to leave it to 
the committee. John Fries was there. After 
the meeting, I had some conversation with 
him: while the committee was sitting, I said 
to him: "John Fries, you never intended to 
resist the law, did you?" He made me an- 
swer, "Yes, I did." We did not in par- 
ticular mention any Jaws. There was a 
meeting after this at my house, on Easter 
Monday, March 25th. The object of that 
meeting was to appoint an assessor. The 
one that was appointed was to do the busi- 
ness, if he pleased; if not, the person they 
chose was to do it, or both together. John 
Fries was at that meeting at the beginning 
of it, but I do not recollect that he was at 
the time they gave in their votes. He said 
it would not suit him to vote now, as he 
had been against the law throughout. 

Cross-Examined.— At the meeting at Marks', 
it was generally agreed that there should be 
a submission to the laws. After the business 
was over, they made mention of it, but I 
do not know that they made any report of 
it. I believe the people never knew to the 
contrary but tliere would be a return made. 
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It was recommended to submit, and I be- 
lieved it was agreeable to the meeting; "I 
lieard no opposition to it The return was 
made in writing. On the 15th of March, we 
received the proclamation, and that evening 
I took it down to Frederick Henny's; I read 
the proclamation to Frederick Henny, and 
he agreed to submit; he made no opposi- 
tion. When Fries said it a would not suit 
him to vote for the assessor, he seemed 
rather opposed at that time to the laws, than 
the appointment of an assessor. This procla- 
mation was communicated to the meeting 
on the 18th of March.. 

James Chapman.— I was a principal as- 
sessor under the act for laying a direct tax; 
I believe in all but Lower Milford, the as- 
sessments were carried into effect without 
opposition, or in a majority of the town- 
ships, except some little threatenings. The 
assessor of Lower Milford was taken sick, 
and did not proceed. His name was Samuel 
Clark; I called upon him afterwards, to 
know whether he was able to proceed or not: 
lie thought he should be able in a few days: 
I had occasion to go to Newtown, and was 
several days from home, but found there was 
nothing done respecting it; I found the peo- 
ple had had a meeting, and there appeared 
to be great opposition to the rates being 
taken. The day after I returned from New- 
town, Clark called upon me, and told me he 
thought it was not safe to go abput, from 
the disposition of the people at that time. 
I told him that I would meet him the next 
-day at Mitchel's tavern in Milford, and meet 
the people to know what their complaints 
were. I met Clark at a house just by, and 
he told me he would be in at Mitchel's in a 
few minutes. I examined Mitchel, to know 
what were their complaints: Mitchel signi- 
fied that the people were dissatisfied that the 
assessor was appointed without their hav- 
ing a choice: for they wished to choose for 
themselves. I told Mitchel if they would 
choose a man of character, I would use my 
influence with the commissioner to have him 
appointed, and I desired him to give notice 
Qf it to Jacob Hoover. I wrote to the com- 
missioner, stating the situation we were in, 
and told him what I had done; but he- 
seemed not to be willing to indulge them with 
it Setli Chapman was commissioner for 
that district— I told him it would ease the 
minds of the people if it were done. At 
length he consented, but seemingly with re- 
luctance. However, they never chose one. 
I do not recollect that it was made known 
to the people.— I met him at a meeting of 
the assessors which was held at the house 
on John Rodrick. On my return home I was 
told, I think by Squire Foulke, that the 
township was advertised to meet at Mitch- 
el's. He said, if I would attend there, he 
would meet me. I got there between one 
and two o'clock. Just as I got to the house, 
before I went in, I saw ten or twelve people 
coming from towards Hoover's mill; about 



half of them were armed, and the others 
with sticks. I went into the house, and 
twenty or thirty were there. I sat talking 
with some of my acquaintance that were well 
disposed to the law. Conrad Marks talked 
a great deal in German, how oppressive it 
was, and much in opposition to it, seeming 
to be much enraged. His son, and those 
who came with him, seemed to be very noisy 
and rude; they talked all in German, which, 
as I did not know sufficiently, I paid but 
little attention to them. They were making 
a great noise; huzzaing for liberty and de- 
mocracy, damning the Tories, and the like. 
I let them go on, as I saw no disposition in 
the people to do anything toward forward- 
ing the business. Between four and five I 
got up to go out; as I passed through the 
crowd towards the bar, they pushed one an- 
other against me. No offer was made to ex- 
plain the law to them while I staid; they 
did not seem disposed to hear it They did 
not mention my name the whole time of my 
being there, but they abused Eyerly and 
Balliott and said how they had cheated the 
public, and what villains they were. I un- 
derstood it was respecting collecting the rev- 
enue, but I did not understand near all they 
said. I recollect Conrad Marks said that 
congress had no right to make such a law, 
and that he never would submit to have 
his house taxed. They seemed to think that 
the collectors were all such fellows; the in- 
sinuation was that they cheated the public, 
and made them pay, but never paid into the 
treasury. After getting through the crowd 
to the bar, I suppose I was fifteen minutes 
in conversation with Mitchel: he said per- 
haps they were wrong, but the people were 
very much exasperated. Nothing very ma- 
terial happened, and I asked Mr. Foulke if 
it was not time to be going. So I got into 
the sleigh, and went off; soon after they 
set up a dreadful huzza and shout I 
stopped at Jacob Fries' tavern, and waited 
for Sir. Foulke, who soon came: Clark, the 
assessor, was likewise there. After talking 
a little more on the subject, Clark still per- 
sisted in not having anything to do with it, 
for he thought it was not safe for him. We 
thought it was best to give the other as- 
sessors notice, as their assessments were 
nearly finished, to meet us at a certain day 
to take the rates in that township. I then 
wrote to the other assessors, requesting them 
to meet at Quaker town, on the 4th of 
March. Rodrick, Childs and Foulke met me 
there: we waited till evening, but no others 
came; so we agreed to meet at my house 
next morning at 9 o'clock. We met, and I 
went with them to Milford, to Samuel 
Clark's, but he was not at home. It was 
thought best for me to go to look for Clark, 
as he was engaged in a moving. I went to 
Jacob Fries' tavern to wait for him; they 
went to Mitchel's to take the rates. Clark 
soon came: he told me he could not under- 
take to- take the rates, for that he might as 
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well pay his fine, if it cost him all he had, 
for they were so opposed to it at any rate, 
that he could not think himself safe, for at 
least he should receive some private injury. 
Finding he would not do it, I said no more. 
John Fries was coming up just then: he 
told me he was very glad to see me: he told 
me that he understood I had been insulted 
in their township, at one of their meetings: 
he was very sorry for it, he mentioned Squire 
Foulke as well as myself: had he been there, 
he said, it should not have been done: I 
turned it off by this: that there was not a 
person among them that spoke a word to 
me. I told him I thought they were very 
wrong in opposing the law as they did: he 
signified that he thought they were not, and 
that the rates should not be taken by the 
assessors. I told him that the rates certain- 
ly would be taken, and that the assessors 
were then in the township taking the rates. 
I repeated it to him, and he answered, "My 
God! if I was only to send that man (point- 
ing to one standing by), to my house to let 
them know they were taking the rates, 
there would be five or seven hundred men 
under arms here to-morrow morning by sun- 
rise." He told me he would not submit to 
the laws. I told him I thought the people 
had more sense than to rise in arms to op- 
pose the law in that manner: if they did, 
government must certainly take notice of it, 
and send an armed force to enforce the 
laws. His answer was that "if they do, we 
will soon try who is strongest" I told him 
they certainly would find themselves mis- 
taken respecting their force; he signified he 
thought not: he mentioned to me the troop 
of horse in Montgomery county, and the peo- 
ple at Upper and Lower Milford, and some- 
thing about infantry, who were ready to 
join. He said he was very sorry for the 
occasion, for if they were to rise, God knew 
where it would end: the consequences would 
be dreadful; I told him they would be 
obliged to comply: he then said huzza, it 
shall be as it is in France, or will be as 
it is in France, or something to that effect 
He then left me and went off. Fries did not 
appear to be intoxicated. I s-carce ever saw 
him intoxicated. A short time after he was 
gone, on the same day, the assessors came 
to Jacob Fries' tavern. We then ordered 
our dinners there, and I believe it was Childs 
undertook to take the rates of Jacob Fries 1 
house. We had not gone out of the room 
after dinner, till John Fries came in; he 
addressed himself to Squire Foulke, telling 
him he was very sorry to see him there; he 
was a man that he had a great regard for, but 
that he was opposed to the law himself. "1 
now warn you,"* said he, "not to go to an- 
other house to take the rates; if you do, 
you will be hurt" He did not wait for any 
reply, but turned himself about, and went off 
out of the room. I do not recollect anything 
farther was said to him. He seemed much 
irritated. The assessors concluded to pro- 



ceed upon their business. Kodrick and 
Foulke agreed to go together, and Childs 
went by himself: this was an agreement be- 
tween themselves. There had been no meet- 
ing of the assessors since Mr. Clark had re- 
fused, complaining that he found it incon- 
venient to proceed with the assessment This 
new arrangement was not communicated to 
the board of assessors at all. 

John Kodrick.— I was one of the assessors 
under the direct tax law, appointed for 
Lower Milford. I took the oaths the law di- 
rected. There were twelve townships in our 
distinct, and there were six assessors to serve 
them. We were all six sworn at a meeting 
held at my house, by the commissioner, Setli 
Chapman: Squire Foulke got his warrant 
afterwards; he was appointed, I think, in 
addition to Samuel Clark. We met the com- 
missioner on the sixteenth of February, when 
it appeared all the other townships were 
nearly done, except Lower Milford; at that 
meeting all attended but Clark. The prin- 
cipal assessor, James Chapman, was likewise 
there. We were informed that Lower Mil- 
ford was not done, for Clark was afraid to 
go about The commissioner told the prin- 
cipal assessor that he must inform the other 
assessors, that if anything could be done in 
it, we must try to do it We all agreed that 
we would. Mr. Foulke was appointed before 
this meeting, and was present at it Not 
long after this, we got orders from the prin- 
cipal assessor to meet him at Quaker town 
on the fourth of March, and to go the next 
day to get the rates at Milford. Only three 
of us attended. We agreed to meet at the- 
principal assessor's house the next morning, 
which we did, and thence we went to Clark's 
to have him to go with us: as he was not at 
home, however, we proceeded on, taking the 
rates, Mr. Childs, Mr. Foulke and myself. 
We had taken between fifty and sixty assess- 
ments when we came to the house of Jacob 
Fries. All were at home when we took the 
rates, I think, except one, and there we left 
a notice. When we came to Jacob Fries' we 
met the principal assessor. After dinner, 
while we were sitting at the fire, John Fries 
came into the room: we had a room by our- 
selves. He said he heard we were come to 
take the rates of the township; we told him 
yes. He said he would warn us not to pro- 
ceed, else we should be* hurt He said he 
was sorry for Squire Foulke, and I believe 
Mr. Chapman he mentioned, for he always 
respected them very much. He said he was 
opposed to the law, and he would not sub- 
mit to it He then left the room. He seemed- 
to be a little in a passion. We got on our 
horses, and' proceeded at taking the rates: 
I and Foulke went together, and Childs by 
himself to some who, we thought, were quiet 
people. We proceeded on till about sunset, 
when we were going to the house of one Sing- 
master, and as we turned down a lane, out 
from the road, we heard somebody halloo to 
us: we stopped, and saw it was John Fries 
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and live men more. We stopped, and they 
came walking towards us. John Fries was 
in the front Fries said that he had warned 
us not to proceed and we would not hear, 
and now they were come to take us pris- 
oners. I believe I asked by what author- 
ity: with that he made a grapple at the 
bridle of my horse; I wheeled my creature 
round, and he just catched hold of my great 
coat, but he could not hold. I rode off then: 
after I had got about two rods, 1 turned 
my creature round again; and he was a little 
way from the rest I told him I was sur- 
prised at his conduct that he had behaved 
so. He began to damn and curse, and walked 
back towards the other men: he mentioned 
that if he had a horse, he would soon catch 
me. He was about two or three miles from 
his own house then. Irodeup nearer to those 
other men: they had stopped Squire Foulke: 
as Fries returned back to his men, he said, 
"Men, let Foulke go, as we cannot get Rod- 
rick; to-morrow morning we will have him. I 
will have seven hundred men together to-mor- 
row, and I will come to your house, and will 
let you know that we are opposed to the law." 
"We then went and took the assessment of 
Singniaster's house. We had agreed, before 
we left Jacob Fries', that we would meet the 
principal assessor the next morning, to see 
what course we should take. Singmaster was 
at home, when we met: we said that it was 
uot worth while to attempt anything more; 
we could not proceed. James Chapman then 
wrote a letter to the commissioner to state 
matters. We agreed to quit taking the rate 
at Lower Milford at that time, ^s we thought 
we should not be able to do anything. When 
we were going home through Quaker town 
(on the sixth of MarcW Cephas Childs rode 
before us. I and Squire Foulke rode togeth- 
er. When we came to Quaker town, Childs 
turned into Squire Griffith's: we found a 
great many people armed with guns and with 
uniforms; so I said to Foulke, "Here is Fries 
and his company." I said, we won't stop if 
we can help it: I rode through them, but 
when T had got half through them, they hal- 
looed to me to stop; a great many hallooed, 
and came running on both sides the road, 
some with their clubs and muskets to strike 
me. They did not strike me. I rode quickly 
through them. I saw them running to come 
to strike. I had passed Roberts' tavern, and 
when I came to Zeller's tavern, there was 
John Fries at the porch; he hallooed to me 
to stop, for I was going to pass by, and not 
to stop and give myself up: there was an- 
other man with me. They followed me to 
stop me: I stopped, and wheeled my creature 
round, and asked Fries what he wanted. 
They damned me, and told me I should de- 
liver my self up; I told him as long as he 
used such language, I would not There was 
order then given to fire at me. I cannot tell 
who gave the order, but there were two 
men standing close together at Zeller's door; 
they pointed their guns: as I saw that, I 



rode off. I did not hear whether it was Fries 
or not who ordered them to lire. They hal- 
looed to stop me: they hallooed out to get 
horses to pursue me, but they did not pursue 
me. I cannot say that Fries had anything 
in his hand at that time, but the others had 
clubs. Fries was from me at that time per- 
haps five or six rods. There was an old man 
standing with him. 

Cephas Child.— 1 was one of the assessors 
under the act for the valuation of houses in 
Bucks county. (Witness showed his war- 
rant, and proved his qualification, dated No- 
vember o, 179S.) At the meeting at Bod- 
rick's, when we were qualified, we had our 
instructions given us by the commissioner; 
he informed us that there were six assessors 
to twelve townships, which we were all 
equally concerned in assessing, and it would 
be proper for us to point out which town- 
ships we would severally take. I think this 
meeting was about the latter end of Decem- 
ber. Clark and myself fixed upon a day 
when I should come and assist him for two 
days, and another time was appointed for 
him to assist me. I had made some begin- 
ning in my own district before that day 
came. Before we separated, the assessor 
pitched upon an early day to make our re- 
turns of what we had done, in order to ex- 
amine whether we had proceeded right or 
not I went up to Clark's, agreeably to ap- 
pointment, and found he was not able to go 
on: I therefore attended to my own district 

We met to make our returns at Rodrick's: 
Everhard Foulke, I think, met with us; I 
know nothing of his appointment This was 
on the 5th day of the Bucks court (6th of 
February). Not having gone through our 
business, we were to meet on the lGth again. 
Foulke, I understood at the former meeting, 
had been appointed. When we met, Foulke 
told James Chapman that he dared not go 
into the township, for he understood that 
some threats were thrown out against him, 
and ho rather wished that the people would 
appoint some other person, themselves, to do 
it The commissioner did not seem to agree 
with it; finally, he consented so far as to in- 
timate to James Chapman, that if they 
should make such an offer, and appoint one, 
he would recommend him; if not,- he said 
we must go and assist in that township. 
There were some proposals made who of us 
should go, excuses were made, and then the 
commissioner informed us that we were all 
enjoined as much to assess that township 
as our own. Upon which he told the prin- 
cipal assessor that if it did not go on, he 
was to write to us, and we were to attend 
to the call. I received a letter about the 
first of March, or the last of February, from 
the principal assessor, that he had been to 
Milford, and it did not seem likely the as- 
sessments could go on, and I was ordered to 
meet the rest in Quakertown on the 4th of 
March. Accordingly, Foulke, the principal 
assessor, and myself, met there. We had 
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word from two others that they were not 
able to come. We concluded to call upon 
Clark to go with us, and divide the township 
so as to complete it in a short time. The 
next morning we met to begin the business; 
we went to Clark's, but he was not at home. 
It was agreed, then, that we should go on 
with the rates, and James Chapman was to 
go to Jacob Fries* to wait for Clark. The 
first house we went into was Daniel Weid- 
ner's; I went in first, and told him I was 
come to take down the rates, under the rev- 
enue act of the United States: he appeared 
to be very angry; I reasoned with him, tell- 
ing him, if he wished to read the law, he 
might; I told him the consequences of oppo- 
sition, but he might have ten days to con- 
sider of it, and give in his account if he 
chose to take that time. He, seeing me thus, 
said, "Take it now, since it must be done." 
He gave me his account accordingly, and ap- 
peared contented. He said further, "We 
have concluded not to take it, as we expect 
the act will be repealed." He meant they 
had concluded not to take it till they knew 
what congress would do with the law. I 
made reply to him that I believed that was 
already done, for I had seen a report of a 
committee of congress, that it was inexpedi- 
ent to repeal it, and it was not done. He 
made some remarks, but I told him it was 
very wrong. I cannot tell what he said in 
particular. One thing I think was, that the 
assessors were to have very extravagant 
wages. "It does not matter," he said; "you 
may as well give in my return." I did not 
get on my horse till I got up to Mitchel's, 
where the other two assessors were. Weid- 
ner went out a little before me, and he was 
there when I came, walking about, seeming- 
ly very angry. I again reasoned with him. 
Another objection he made was, that the 
houses of high value were to pay nothing, 
while smaller ones, and of small value, were 
to pay high. I forgot to say that, after the 
rates of Weidner's land were taken, he re- 
turned, and said he had forgot, there was 
another piece of land: he then sat down 
with a heavy sigh, and said, "They will play 
the devil with me; what shall we do?" I 
asked him what he meant; he made no an- 
swer. I told him I hoped every one would 
be as well convinced as he was. I took sev- 
eral houses in my way, and went to Jacob 
Pries. As I was going in at the door, I 
met John Fries, who shook hands with me, 
told me he was glad to see me, and asked 
me to take a drink. He came in again after 
we had done dinner, and said, "I forbid 
you going to any other houses in the town- 
ship." He then mentioned that Foulke and 
Chapman, or Rodrick, were men he much 
esteemed. He said if we did go to any other 
houses, we should be, or would be, hurt 
We then proceeded to assess. Where Eng- 
lish people lived, there appeared no objec- 
tion, except at one place. The people there 
said, that if they did give in the account, 



there were some ordinary people in the 
neighborhood, and they would be set on by 
them to do them an injury. That afternoon 
I went to David Roberts'; his wife seemed 
very anxious, and wished her husband had 
been there, for she said I should not go 
home alive. I went afterwards when he 
was at home, and he said he had no objection, 
only for his neighbours. After some con- 
versation, he said the people there had 
agreed not to let the rates be taken yet: he 
said they had already chosen an assessor 
in their own township: I told him I won- 
dered they did not let him go on: he signi- 
fied that he was a person of an obnoxious 
character, and therefore they did not wish 
to accept of him. In our return home, I 
called at Squire Griffith's: as I got oft my 
horse, his wife told me that they were come 
there to take us, and that there were forty 
or fifty men there, and she did not know 
what they were about A little girl just 
after came in and said that they had hold 
of Squire Foulke's horse by the bridle, going 
to take him: I went to the window, and saw 
them all around him. I did purpose to go 
out; but at their persuasion I staid. The 
little girl came in again, and said they had 
taken Mr. Foulke into Enoch Roberts* tav- 
ern. After a short time Fries came over 
into the house where I was sitting: he took 
me by the hand, and I rose up; he said, 
"Mr. Childs, you must go with me to my 
men:" as we walked along, he said, "I told 
you yesterday that you should not go to an- 
other house, and if you did you would be 
hurt, and we are now come to take you 
prisoner, if we find that you will go on with 
the assessments." My answer was, we are 
obliged to fulfil our office, and we cannot do 
otherwise, unless we are prevented. I was 
endeavouring to inform him of the manner in 
which I had obtained the warrant in hopes 
that I should prevail upon him to go on 
with the business, as Roberts had proposed, 
but he would not hear me. When we went 
into the house, he addressed himself to his 
men and me: "Here are my men— here is 
one of them." He appeared to be angry, 
but he did not appear to show any revenge 
to me, or to talk angrily. I do not recollect 
that I knew any one in the house, except 
the tavern-keeper. Some of them soon be- 
gan to use rough language. A person then 
came behind me, and caught me by the col- 
lar over the shoulder, and said, "Damn you, 
Rodrick, we have got you now; damn you, 
you shall go to the liberty pole and dance 
round it;" the house was then crowded as 
full as it could crowd, and they pushed me 
up so close, that I could not turn round 
sometimes for a considerable time: the per- 
son who caught me, seemed to wish to keep 
behind me, but he still kept hold of me: 
during this time, I had several thumps, 
which seemed more with the knee than the 
fist. After some time, he got to see my face: 
he damned me that I was not Rodrick, but 
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that I was the other damned son of a bitch 
that he saw sitting at Rock hill; he had 
mistaken me. A short time after this, a 
person came up to me and said, "Keep a 
good heart, and you will not he hurt" I 
turned, or endeavored to turn to them and 
said, "I am not Rodrick, nor did I ever 
assess in Rock hill:" he said, "You are a 
damned liar." With that there were still 
more of them came up, and pressed about 
me more, and more took hold of me. There 
was a good deal of talk, some in German, 
and some in English. I then told them that my 
name was Cephas Childs; that I was not a 
man known in the country; but I had no 
doubt many of them, though they did not 
know my face, knew my name: and that 
there were some there who knew me as 
coroner of the county. A man then said, 
"If he is Childs, he is no better than the 
other." He asked me where I assessed: I 
told him: a number of them asked how they 
liked it where I had been. I told them some 
of them had appeared dissatisfied in the first 
instance, but now, as I believed, every man 
almost in the townships where I assessed 
was satisfied; they again said I was a 
damned liar, for the people had told them 
that they would join them in the suppression 
of it, and my own neighbours would fight 
against me. I told them I thought I knew 
better than they; that if I was well in- 
formed, they would not do so. Then they 
began again at me. Then they asked me if 
I had taken the oath of allegiance to the 
United States of America: I told them I 
had: they asked me when: I told them I 
could not recollect the time, but I knew it 
was as soon as the law required it of me: they 
asked me if I was a friend to the govern- 
ment of the United States; I told them I 
was: they then began to damn the govern- 
ment, and the governor, and shoved me 
about, many of them taking their Maker's 
name in vain: there then was a person who 
spoke very good English: they damned the 
house-tax and the stamp act, and called me 
a stampler repeatedly: they damned the 
alien 'law and sedition law, and finally all 
the laws: the government and all the laws 
the present .congress had made. They 
damned the constitution also. They did not 
mention what constitution, whether of this 
state or of the United States. They damned 
the congress, and damned the president and 
all the friends to government, because they 
were all Tories, for that none were friends 
to the present government except Tories. 
They asked me if I had been out in the 
last war: first I told them the law did not 
require me to go, and then I said I was un- 
der the tuition of my parents: they said they 
had fought for liberty, and would fight for 
it again. They said they would not have 
the government, nor the president, and they 
would not live under such a damned govern- 
ment: "We will have Washington;" others 
said, "No, we will have Jefferson, he is a 



better man than Adams: huzzah for Jeffer- 
son." They then insisted on my taking an 
oath of allegiance to them, alleging that, if 
I did so, I should not be hurt They in- 
sisted on it several times, till at length I had 
no way to waive it, and then I asked them 
what their government was. One answered 
Washington: I said I had taken an oath 
of allegiance to Washington's government 
-already. They then said Jefferson; "We 
will have none of the damned stamplers, 
nor the house tax." So they went on. They 
said they embodied themselves to oppose the 
government; they meant to do it, and that 
was their design in coming there. I do not 
know who said it, but the words were these: 
"We are determined to oppose the laws, and 
we have met to do it; the government is 
laying one thing after another, and if we 
do not oppose it, they will bring us into 
bondage and slavery, or make slaves of us: 
we will have liberty." And then they men- 
tioned the number of men that had joined 
them, or sent them word that they would 
join them. They mentioned, some a hun- 
dred, some more, some less, than they had 
there, would do it; besides they said all 
Northampton county to a man would join 
them, except some Tories as they called 
them. Between Quakertown and Delaware 
river, I recollect they said they could raise 
ten thousand men, if they should be wanted, 
to oppose the sedition and alien laws. I 
cannot be certain, but I think he said (as 
he spoke in German) and fifty other damned 
laws.. However, I am not certain as to the 
number. They likewise said that General 
Washington had sent them account that he 
had twenty thousand men all ready to assist 
them in this undertaking to oppose the laws. 
I begged them not to believe it, for it could 
not be, and somebody was endeavouring 
greatly to impose upon them: I thought I 
knew the situation of things better, and as 
for General Washington, I was sure he never 
would undertake such conduct as that A 
great many of them spoke in German, but 
one or two of them spoke very good English, 
but they were altogether Germans. This 
passed while I was in custody. 

Cross-Examined.— Fries took me in there, 
and leaving me in custody, went away. They 
said General Washington had certainly 
wrote to them so and so. One of them said 
he would be damned if it was not so, for he 
had seen the letter from Washington; or 
something to that effect During this time, 
they were constantly pushing me; one would 
come to my back and get his knee up: they 
would endeavour to push me on the stove; 
one or two had hold of my hips, and endeav- 
oured to throw me down; others seemed 
ready to lick me, and particularly after this 
conversation about Washington. About that 
time Captain Pries came toward me, and 
seemed very much surprised: he said, "Mr. 
Childs, I understand some of my men have 
abused and insulted you." He really did ap- 
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pear to be very serious; he said he would not 
allow me to be abused; he appeared to be 
really distressed for the usage I had receiv- 
ed, and if I would tell him who it was, he 
said he would make him behave himself. He 
then told me to come into the room. He said 
he respected me, and did not wish me to be 
abused. I told him I thought it hard that he 
should leave me amongst a parcel of intoxi- 
cated people. I do not particularly recollect 
what I said, but he told me he hoped I would 
not impute that conduct to him: I told him 
I was not much injured, and, therefore, 
hoped he would not think about it. He said 
his men were civil men, and seemed to won- 
der such a thing had happened. I think he 
then gave me something to drink. He took 
me into a room, the farthest side of which 
seemed to be empty. When I got in there, 
he demanded my papers while I had been an 
assessor. While he was with me, no person 
insulted me; indeed, some of them, when he 
came forward into the room where I was, 
pushed off out of the way. I then told him all 
that I had done, and reasoned with him, but 
notwithstanding that, he insisted on my pa- 
pers; I then told him I had no papers about 
me relative to the assessment. I do not recol- 
lect anybody particularly, but there were a 
great many crowded into the room after me. 
He insisted that I had the papers; I told him 
I had not got the papers; he said I had, and 
he would have them. I told him I had no pa- 
pers about me, but what related to my of- 
fice of coroner. I was going to deliver up to 
him my county tax papers; but he said I 
had other papers; I said I had not He then 
looked on those I had given him, and saw 
Hilltown at the top; then he said, "Hoho! 
my boys, we have got what we wanted;*' and 
theu turned about, and went away. He left 
the pocket-book, taking the papers with him. 
There was a considerable huzza made, and 
they' most of them followed him out of 
the room. They were gone but a few min- 
utes, till they rushed in again as hard as 
they could rush, without Fries, and some got 
hold of me. They brought Daniel Weidner 
along with them: some had pistols, guns, 
clubs, &c., and some swords. They seemed 
very angry, and were pushing upon me, 
while some endeavoured to put them on\ 
Weidner came up to me, and insisted on the 
return of the rate I took of him yesterday; 
he said he would have it. I desired him 
just to acknowledge to the truth— Did not 
he give it me freely yesterday? This while 
a person had hold of me. Some of them then 
stepped up, and said it was fair. I then 
asked him, Did I not say I would not take 
the measure of your house by force, but you 
gave me the rates with a free will? Yes, he 
said, "but I was not forced, and, therefore, 
I want it again." Some of them then went 
out, and directly others came in and shook 
me very hard: one came in and threatened 
me, and said I should be shot; some brought 
in their guns and showed them to me, and 



told me if I should be seen in Milford town- 
ship on the business, I should be shot Weid- 
ner went off. This person with the sword 
threatened a good deal. He was called 
Marks, the elder. I believe him to be the 
same man 1 have seen here. While I was 
in this conversation, William Thomas came 
forward, and sajd he knew me, and that they 
should not abuse me. That gave me an op- 
portunity of talking farther, and then I rea- 
soned with them of the bad tendency of such 
conduct, and told them that I really thought 
if I had the law with me, I should persuade 
them to allow of it One of them who had 
abused me before, came to me and acknowl- 
edged he had abused me, and was sorry for 
it, and wished me to forgive him. I think 
his name was Smith, but I am not sure. Aft- 
er passing some time in conversation, Fries 
came back again with the transcript, and 
delivered it to me, and told me as near as I 
can recollect in these words: I must go 
home, and must never come back again to 
assess, or I should be shot; and insisted on 
my promising I would not do it My reply 
was, that from the pains I had taken, I had 
left the township with a view of not return- 
ing to it, unless compelled by authority, and 
from their present treatment, if they ever 
catched me going back without that authori- 
ty, I would give them leave to shoot me. He 
then told me, Foulke and you may inform 
the government what has been done as soon 
as you please; we can raise one thousand 
men in one day, and we will not submit to 
it They said there were a number of laws 
they were opposed to, and one of those laws 
was now putting in execution, and they ap- 
peared to think if that was stopped, the oth- 
ers would be. This was how I understood it. 
The words were that they were determined 
to oppose the laws, and not let them be put 
into execution; there were so many laws 
coming on, it was time to stop them, and if 
they were known to oppose them, they ex- 
pected the others would not be brought for- 
wards. Fries was not present when these 
words were used. 
Judge Peters (one of the bench) sworn.s 
Ques. Will your honour please to give the 
jury an account of the circumstances of your 
issuing warrants in Northampton county, 
and of circumstances within your knowledge 
previous to the examination of John Fries 
on the 6th of April? Ans. The first time I 
heard officially of this uneasiness in the 
counties of Bucks, Northampton and Mont- 
gomery, was some time in February, I can- 
not precisely recollect what time. I had 
heard of it before as a piece of news, but this 
was the first time I heard it officially: it was 
by depositions being sent to me by the attor- 
ney of the district (Mr. Sitgreaves) relative 
to a number of persons. After that, I ex- 
amined some witnesses relative to it, and up- 



s The questions, as well as .the answers in 
Judge Peters' testimony are given in full. 
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on the wliole 1 concluded* to issue my war- 
rants against the parties charged. Being 
much engaged in the district court, the at- 
torney of the district drew up the form of the 
warrants for my signature and approbation. 
We had concluded, by way of ease to the 
people, that these warrants should be drawn 
up in a form of order for the defendants to 
appear before some justice of the peace, or 
judge of the county, *in order to give bail 
for their appearance at the circuit court of 
the United States. Neither of us then knew 
that those insurgents, as it turned out after- 
wards, had got to such a head. But I doubt- 
ed myself of the propriety of the form and 
substance of the warrants, because I thought 
that the justice, or judge before whom bail 
was taken, ought to be acquainted with the 
whole case, and ought to have the proof of 
the fact before him, on which the proof of 
the warrant was found. I had some doubt, 
too, whether it was legally right for persons 
taken by my warrants to go before an infe- 
rior magistrate. For though a justice of the 
peace of any state has a right by the laws 
of the United States to take cognizance in 
the first instance of crimes against the Unit- 
ed States, and bind over the offenders to the 
proper court, yet I did not think that, as such 
Justice had not had the original cognizance 
of the matter, there would be a propriety in 
my ordering him to take secondary notice 
of it. While I was hesitating on this point, 
I received information of the length to 
which, at that time, this opposition to the 
law had arrived. I doubted very much, 
and this thought was afterwards clearly con- 
firmed to me, whether the magistrates of 
those counties, and particularly Northamp- 
ton, would choose to take cognizance of such 
offences, or would choose to do any business 
concerning them. There were two of the 
magistrates, one of them a justice of the 
peace, the other a state judge, who had done 
themselves much honour in persevering so 
far as they did, in endeavouring to bring 
those criminals to justice. But finally it 
turned out that they were obliged to aban- 
don even every endeavour towards execut- 
ing this business. So that the law and the 
public authority so far failed as it respected 
that county, that the judicial authority of 
the United States became entirely prostrate. 
I found that some of the very persons who 
were charged before me were magistrates, 
and I wish I could say that they were the 
only magistrates who were engaged in this 
business. These were the reasons that in- 
duced me to alter the form of my warrants. 
I found that too many magistrates were con- 
cerned in flattering the prejudices of the peo- 
ple, and engaging in seditious practices, and 
encouraging the people in their mistakes, 
for me to trust them; and I finally found 
that there were but two magistrates that 
could be depended upon, and they told me 
that they were insulted in the performance 



of their duty to the United States: of this I 
had good evidence. And further: it arrived 
to such a pitch that I could not get one of 
these gentlemen even to issue a subpoena to 
examine witnesses, and save them the great 
trouble and expense of coming before me. 
This was the opinion of those two gentle- 
men; one of them wrote me, and the other 
informed me, that they were afraid to per- 
form such an act They could not only not 
get persons to serve the process, but they 
could not get the witnesses to appear before 
them. This I do not bring as a charge 
against any particular person, but as a rea- 
son why the warrants were thus issued. An- 
other reason was that those people had taken 
up the fallacious notion that they would not 
appear before me, and therefore I thought 
it best, though this should not have been my 
leading motive, to convince them that every 
person in this district ought to obey a war- 
rant issued by me, and appear at such time 
and. place as I directed; the whole district 
being to be considered the same as a county 
in respect to a state. The witness then pro- 
duced the warrants, dated February 20, 1799. 
One of which was read. The marshal wrote 
to me official statements at sundry times, of 
the difficulties he met with, and at one time 
informed me that the prisoners had been 
rescued, by force of arms, from his posses- 
sion. The account he gave me it is unnec- 
essary to state, being much similar to what 
has been given in evidence: He took some 
engagement from those prisoners, particular- 
ly those of Lehigh township, that they would 
appear before me, which, the prisoners them- 
selves told me, was .cheerfully given. I un- 
derstood from them, and other channels, that 
they several times attempted to come down 
before me and deliver themselves up; but 
they were prevented by persons who inter- 
rupted them, and would not let them come. 

Ques. Was John Fries brought before you 
after you got up there? Ans. Yes: I had 
previously issued my warrant against him. 

Ques. Was this the examination he signed 
in your presence? The witness was then 
shown Fries* confession, which was as fol- 
lows: 

The Examination of John Fries— 6th April, 
1799. The examinant confesses that he was 
on the party which rescued the prisoners 
from the marshal at Bethlehem: that he was 
also one of a party that took from the as- 
sessors at Quakertown, their papers, and 
forewarned them against the execution of 
their duty in making the assessments. The 
papers were delivered with the consent of 
the assessors, but without force; perhaps 
under the awe and terror of the numbers 
Who demanded them, and were by this ex- 
amined and delivered to the assessors. He 
confesses that, at the house of Jacob Fries, 
a paper was written on the evening preced- 
ing the rescue of the prisoners at Bethlehem, 
containing an association or agreement of 
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the subscribers to march for the purpose of 
making that rescue; but he is not certain 
whether he wrote that paper: He knows he 
did not sign it, but it was subscribed by 
many persons, and delivered to the exam- 
inant:— He does not know where that paper 
is— The examinant confesses also, that some 
weeks ago, he wrote (before the assessors 
came into that township) an agreement which 
he, with others signed, purporting that, if 
an assessment must be made, they would 
not agree to have it done by a person who 
did not reside in the township, but that they 
would choose their own assessor within 
their township— A meeting has been held in 
the township since the affair at Bethlehem, 
for the purpose of making such a choice: 
the examinant went to the place of election, 
but left it before the election opened.— The 
examinant further acknowledges that his 
motive in going to Bethlehem to rescue the 
prisoners was not from personal attachment, 
or regard to any of the persons who had 
been arrested, but proceeded from a general 
aversion to the law, and an intention to im- 
pede and prevent its execution. He thought 
that the acts for the assessment and collec- 
tion of a direct tax did not impose the quota 
equally upon the citizens, and therefore were 
wrong. He cannot say who originally pro- 
jected the rescue of the prisoners, or assem- 
bled the people for the purpose— The town- 
ship seemed to be all of one mind. A man 
unknown to the examinant came to Quaker- 
town, and said the people should meet at 
Conrad Marks' to go to Millerstown. The 
examinant says that, on the march of the 
people to Bethlehem, he was asked to take the 
lead, and did ride on before the people until 
they arrived at Bethlehem—The examinant 
had no arms, and took no command, except 
that he desired the people not to fire until 
he should give them orders, for he was 
afraid, as they were so much enraged, that 
there would be blood shed.— He begged them, 
for God's sake, not to fire, unless they had 
orders from him, or unless he should be 
shot down, and then they might take their 
own command.— That he returned the pa- 
pers of the assessors which had been deliv- 
ered into his hands, back to the assessors 
privately, at which the people were much 
enraged, and suspected him (Fries) of having 
turned from them, and threatened to shoot 
him, between the house of Jacob Fries and 
Quakertown. John Fries. Taken 6th April, 
1799, before Richard Peters. 

"Witness.— It is my constant practice to 
tell a prisoner that he is not bound to be 
evidence against himself: I did not make 
any promise or threats to extort it from him, 
but he chose to make a voluntary confes- 
sion, which if they do not choose to do, I 
commit them without it. I am particularly 
delicate on this subject of confession, and 
I do not like to encourage it 

Judge IREDELL.— The gentlemen of the 



jury will observe that the law requires a 
judge to examine a prisoner, and it is left 
quite at the option of the man to confess 
or not 

The counsel for the prisoner hoped, as*it 
was a case of treason, upon which the law 
and constitution were extremely cautious 
how evidence was admitted, the jury would 
consider that proof of .the overt act must 
be given by two witnesses independent of 
any confession the prisoner might make. 

Witness. The prisoner appeared to me to 
be not at all disinclined: his manner was that 
of a man not having done anything wrong, 
but perfectly collected, and possessed of his 
faculties. It was read to him afterwards, 
to which he accorded, and, thinking a part 
not fully enough explained, added the latter 
part. I have now brought it to my recol- 
lection that there were three magistrates in 
that county, instead of two, to whom we 
were peculiarly indebted for assistance. 

Question.— Were any others applied to be- 
sides those three? Answer.— Some were r 
but we found much disinclination* to do the 
business, and therefore thought it quite un- 
necessary to apply farther. 

Question by Dist Attorney to Judge Pe- 
ters.— Did you not discover manifest signs of 
terror coming from the districts where the 
army had not marched? Answer.— Yes, in 
many instances— some very strong; it was 
even attempted to raise troops to oppose the 
army, if they went up. There were one or 
two instances of testimony given to me that 
troops were endeavoured to be raised, and 
nothing, I believe, but the rapidity of the 
progress of the troops prevented its execu- 
tion. I did believe that unless the army had 
gone through the whole country, there would 
have been the most atrocious instances of 
violence. Did not some of the witnesses 
give their testimony under great reluctance, 
owing to fear? Yes, I had, in some instances, 
to state the protection of the United States, 
and their determination to lay hold of per- 
sons who should threaten, in order to stimu- 
late them: some said, after they had given 
their testimony, that they were afraid to 
go home. I can really say, that, in general, 
they were the most unwilling witnesses I 
had ever examined. I got evidence that 
some of them were forming associations for 
actually opposing the troops. One man was 
even afraid because I was in his house, ask- 
ing for some refreshment, as, he said, he 
should be suspected for harbouring me; how- 
ever, after I had expressed my own security, 
he seemed satisfied. 

Judge Henry again called. 

I was an associate judge of the common 
pleas for the state. I issued a number of 
subpoenas about the 15th of January to make 
some inquiries respecting the opposition to 
the tax law: these were issued at the in- 
stance of Mr. Eyerly, one of the commis- 
sioners, as he and others could not proceed 
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in the execution of their duty andparticular- 
ly in Lehigh township. The witnesses gen- 
erally appeared much afraid at opening 
themselves: and he could say, that among 
the people, there were many much opposed 
to the law. I agreed to meet a number of 
persons at Trexler's, commonly known as 
Trexler's town: there Captain Jarrett ap- 
peared with a part of his company of light 
horse. Shortly after the arrival of Mr. Eyer- 
ly, Mr. Balliott, and myself, the people 
seemed to be walking about, and looking in 
at the window, and seemed to make game 
at us and mouths; I observed Henry Shif- 
fert in particular;— they were mostly in uni- 
form. It was not muster day. I understood 
it was the general conversation there that 
Jarrett meant to display his consequence, 
and to intimidate. One witness in particular 
appeared to be in great terror: when he was 
called up to give his testimony, he cried like 
a child, and begged, for God's sake, that we 
would not ask him, for that the people would 
ruin him when he returned home. Indeed, 
all the witnesses were much agitated. I dis- 
covered a general opposition to the execu- 
tion of this law, and was apprehensive of 
danger from the threats which were given. 

Cross-Examined.— I sent for the captain, 
and requested him to keep his men in order, 
for all I wanted was to examine witnesses. 
There was nothing beyond insult offered to 
us. The captain assured me that he would 
do all that lay in his power. 

Mr. Chapman and Mr. Childs were again 
called, at the suggestion of Mr. Dallas, to be 
asked how the measurement of a house was 
taken? 

It was always, in every instance, given by 
the owner; we never measured any houses. 
Size, length, and breadth were told us, or 
the proprietor had ten days to send it in: 
we left a note for those people that were 
not at home. The people who were at home 
in Milford mentioned the dimensions of their 
houses. 

Mr. Chapman here proved the letter which 
was mentioned in his evidence to have been 
written by him to the commissioner. 

Mr. Sitgreaves produced and read the war- 
rants under which those personsat Bethlehem 
were held; also the commission from the 
President of the United States, appointing 
one of the commissioners under that act 

Mr. Eyerly again called. 

Question.— How - were the principal and 
assistant assessors appointed? Answer. — 
At the time I received the notice from the 
first commissioner that was appointed in the 
commission, the commissioners were to meet 
at Reading on the 22d of October. After a 
board were met, every commissioner was de- 
sired to make a plan of his division, and 
to divide it into such a suitable number of 
assessment districts, as to have the law 
executed in a reasonable time; at the same 
time each commissioner was requested to 
make out lists of persons qualified for the 



office of assessors in each division. As soon 
as this was done, as the law gives a power 
to the secretary of the treasury to reduce the 
number of assessors if too large, the clerk 
made out a list, and sent it to the secretary 
of the treasury; a list was also entered in 
the commissioner's book. Some few altera- 
tions were made in some districts after- 
wards, but at the time the board was sitting. 
After this was done, the form of the war- 
rant was agreed upon by the commission- 
ers, and ordered to be printed. They were 
then filled up, and every warrant signed by 
all the commissioners. A rule was then 
adopted to call all the assessors together in 
each district, and the commissioners were 
to meet and qualify them, and give them 
instructions. The country was not in a pacif- 
ic state, except where the army marched. 
After the president had issued his proclama- 
tion,- I wrote up to the principal assessor in 
Northampton county, and to Mr. Balliott, ta 
request them to go on, and have their re- 
turns made in a certain time, and to give 
notice to all the other assessors so to do. I 
received an answer from Mr. Balliott that 
he had received information that it was 
impossible to do the business in the execution 
of the law. 

Mr. Dallas here remarked in substance 
that, though they wished to give as little 
trouble on the part of the defendant as pos- 
sible, yet he should produce two or three 
witnesses, in order to show that this indis- 
position, which was manifested to permit the 
assessment, was owing to the uncertainty 
those people were in, of the real existence 
of the law; that the prisoner himself was un- 
der the idea that it was no law; and that 
they had no intention of opposing congress 
by force of arms, but that they wished for 
time, in order to ascertain its real exist- 
ence, and if the law was actually in force, 
that they wished, agreeably to their former 
custom, to appoint assessors from their own 
respective townships. It could be shown 
also that Fries was perfectly quiescent after 
the proclamation, and that Mitchel was en- 
tirely mistaken as to the expressions said 
to be used by Fries, at the meeting at Con- 
rad Marks*. As the defendant's counsel, 
however, wished to have time previously ta 
examine the witnesses, he stated that they 
would not be able to produce them at this 
stage of the trial. 

Mr. Rawle then opened the constitutional 
definition of treason, as consisting of only 
two parts: "levying war against the United 
States, and aiding the enemies of the United 
States." As it is only the first of these spe- 
cies, of treason that the prisoner is charged 
with, it is only necessary to ascertain what is 
meant by levying war against the United 
States. Mr. Sitgreaves has stated that, levy- 
ing war against the United States consisted, 
r.ot only in a broad sense of rebellion openly- 
manifested, with an avowed intention of sub* 
verting the government and constitution of 
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tlie country, but also with force of arms, oi 
by numbers sufficient for that purpose, to 
cause an impression of terror: either one of 
these, or altogether, used to prevent the exe- 
cution of the laws, or of any particular law 
of the United States, from motives, not of a 
special but of a general nature— is treason. 
This position, I believe, is perfectly correct, 
and has already received the sanction of a 
court of the United States, respecting the 
insurrection in the western parts of Penn- 
sylvania. See U. S. v. Mitchell [Case No. 
15,788]. This doctrine is laid down in terms 
short and concise, and is such as is founded 
on the particular authority of all the writers 
ou IOnglish law. "Bradford (Attorney).— The 
design of the meeting was avowedly to op- 
pose the execution of the excise law; to 
overawe the government; to involve others 
in the guilt of the insurrection; to prevent 
the punishment of the delinquents, &c." "Pat- 
terson (Justice).— The first question to be con- 
sidered is, what was the general object of 
the insurrection? If its object was to sup- 
press the excise offices, and to prevent the 
execution of an act of congress, by force and 
intimidation, the offence, in legal estimation, 
is high treason; it is a usurpation of the 
.authority of the government; it is high trea- 
son by levying war. Taking the testimony 
in a rational and connected point of view, 
this was the object It was of a general 
nature, and of a national concern." 

Let us attend, for a moment, to the evi- 
dence. With what view was the attack 
made on General Neville's house? Was it 
to gratify a spirit of revenge against him as 
a private citizen, as an individual? No:— as 
a private citizen he had been highly esteemed 
and beloved: it was only by becoming a 
public officer, that he became obnoxious, and 
it was on account of his holding the excise 
office alone, that his house had been assailed, 
and his person endangered. On the first day 
of the attack, the insurgents were repulsed; 
but they rallied, returned with greater force, 
and fatally succeeded in the second attempt. 
They were arrayed in a military manner: 
they affected the military forms of nego- 
tiation by a flag; they pretended no per- 
sonal hostility on General Neville; but they 
insisted on the surrender of his commission. 
Can there be a doubt, then, that the object 
of the insurrection was of a general and pub- 
lic nature? 

Patterson (Justice) in the charge against 
Vigol, says: "With respect to the intention, 
there is not, unhappily, the slightest possibil- 
ity of doubt: To suppress the office of ex- 
cise, in the Fourth survey of this state; and 
particularly, in the present instance, to com- 
pel the resignation of Wells the excise officer, 
so as to render null and void, in effect, an 
act of congress, constituted the apparent, the 
avowed object of the insurrection, and of the 
oi;trages which the prisoner assisted to com- 
mit. Combining these facts and this design, 
the crime of high treason is consummately 



in the contemplation of the constitution and 
laws of the United States." TT, S. v, Vigol 
LCase No. 16,621]. 

This, you wil^ perceive, gentlemen of the 
jury, is not preventing the execution of all 
the laws, or all the authority of the govern- 
ment, but of "an act of congress." It is a 
usurpation of the authority of the govern- 
ment, and thus it is levying war, and is high 
treason. Taking it in this point of view, 
this was the very object of the insurgents 
at Northampton, and was of a public, of a 
general, and not of a private or special na- 
ture. In the case I referred to, the prisoner 
acted different from the prisoner at the bar; 
he acted in a subordinate station; he does 
not appear to be a first character in that 
treasonable enterprise. Gentlemen, the law 
thus laid down by the court, upon that oc- 
casion, was derived from the English author- 
ities to which I shall now refer you. 4 Bl. 
Comm. p. SI, defines that branch of treason 
of which we are now treating, — "Levying 
war against the king (substitute here the U. 
States for king), is, pulling down all en- 
closures, meeting-houses, prisons or broth- 
els." « Although bawdy-houses are illegal, 
yet by any individuals not authorized, taking 
the authority which alone is vested in the 
government, it is a usurpation of the au- 
thority, and the act being of a general, and 
not of a special nature, is treason. Lord 
Chief Justice Hale, whose name will ever be 
endeared by the piety, the humanity, and the 
sound legal learning which characterized 
him, has a chapter upon this subject of levy- 
ing war against the king. Hale, P. C. 103. 
He says, to march with colours flying, drums 
beating, &c, if on a matter of a public or 
general nature, is high treason; but if on 
a private quarrel or for a private purpose, 
it is not treason. Treason in levying war, 
by this definition, consists of two sorts. 
First, marching expressly, or directly against 
the king's forces: secondly, interpretatively, 
or obstructively: doing a thing of a general 
nature. If to pull down a particular in- 
cisure, it is only a riot; but if to pull down 
all inclosures, it is levying war against the 
king, because it is generally against the 
king's laws. Insurrections, in order to throw 
down all inclosures, to alter the established 
law or change religion, to enhance the price 
of all labour or to open all prisons— all ris- 
ings, in order to effect these innovations, of 
a public and general concern by an armed 
force, are, in construction of law, high tx*ea- 
son, within the clause of levying war; for 
though they are not levelled at the person 
of the king, they are against his royal maj- 

e The language of Blackstone (4 Comm. 82) 
is, "To resist the king's forces by defendng a 
castle against them, is a levying of war: and so 
is an insurrection with an avowed design to 
pull down all inclosures, all brothels, and the 
like; the universality of the design making it 
a rebellion against the state, a usurpation of 
the powers of government, and an insolent in- 
vasion of the king's authority." 
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esty, and besides, they have a direct tend- 
ency to dissolve all the bands of society, 
and so destroy all property and all govern- 
ment too, by numbers and an armed force. 
Insurrections, likewise, for redressing nation- 
al grievances, and for the expulsion of for- 
eigners in general, or indeed of any persons 
living here under the protection of the king; 
or for the reformation of real or imaginary 
evils of a public nature, and in which the 
insurgents have no special interest— risings 
to effect these ends by force and numbers, 
are, by construction of law, within the clause 
of levying war. Fost Or. Law, 211. 1 
Hawk. P. C. c. 17, § 23, p. 37, is much to the 
same effect; and see also Doug. 590, in the 
case of Lord G. Gordon. The case there on 
the part of the prosecution was an attempt 
to force the repeal of an act of parliament, 
and this was called high treason, although 
the defendant was not convicted. J. Kel. 
70, 75. So in the Case of Messenger, Apple- 
tree and others. 

It will probably be said by the defendant's 
counsel that this should be simply consider- 
ed as a rescuing prisoners from the custody 
of the marshal, and that is not treason, and 
that a number of crimes of a less degree 
must be committed in order to make it trea- 
son, as arson, burglary, and murder. But I 
would observe, that when these crimes are 
committed, one or more of them, they are not 
component parts of treason, but they lose 
their qualities and their name in the ab- 
sorbing crime— treason. So when General 
Neville's house was burnt, it was said only 
to amount to arson: to that it was answered 
by Judge Patterson, were it not for the trea- 
sonable purpose with which this was done, 
it would be so; but the guilt rose to treason 
in the intention. Admitting it is a crime, 
and worthy of a punishment, the question 
is, whether or not it must be considered as 
one of the means made use of to obtain the 
end in view? If a man break open prison, 
except where a person is convicted for trea- 
son, it was ruled to be only a great riot: if 
several were rescued thereby, it was a riot 
and rescue, except those persons rescued 
were convicted for treason; and where it was 
without any particular view to the persons 
themselves, and where the prisoners were 
unknown, then the rescue becomes a part of 
the treasonable act, and that, with other 
facts, constitutes the person guilty of trea- 
son. 1 Hale, P. C. 133. In 4 Bl. Comm. you 
will find an answer to what Mr. Dallas said 
this morning ought to be in favour of the 
prisoner: to wit, an ignorance of the ex- 
istence of the law. Suppose every man who 
would profess himself ignorant of the exist- 
ence of a law was exculpated from the ob- 
servance of it, or from the consequences of 
breaking it, to what would that doctrine 
lead! It would be for the interest of every 
man who wished to oppose a law, to keep 
himself under the shelter of this want of 
knowledge, in order that he might sin with 



impunity— without knowing it. This is a 
mistaken fact, and an error in point of law. 
I make these observations, not because I. 
suppose that the defence will be seriously 
set up, or that, did it exist, you would be 
in the least guided by it, but under the im- 
pression, that when you come to examine all. 
the facts, you will discover that it was not 
so. Unless these points which I have laid 
down are controverted, I shall not trouble 
you with more points of law, and shall leave 
the observations I am farther to make, to a. 
later period of the case. 

Mr. Dallas opened the defendant's case as- 
follows:— It has become so uncommon in the- 
state of Pennsylvania to be employed in a 
cause, upon the issue of which the life of a. 
fellow-creature depends, that, I am confident, 
the court and jury, as well as the counsel om 
both sides, are prepared to give a solemn, can- 
did and patient attention to the present inves- 
tigation. It is, gentlemen, a question of life 
or death; and if what we have heard is true, 
that the prisoner is a husband and a father, 
it is a question whose importance extends 
beyond his own life, to the existence and 
well-being of a miserable family. If I should 
manifest, therefore, an extraordinary solici- 
tude to secure the attention of the jury, as 
long as the occasion shall require, these con- 
siderations would, I think, furnish a suf- 
ficient excuse; yet, permit me to add to my 
justification another remark. It is not only 
the life of John Fries, and the well-being of 
his family, that are at stake on this trial; 
but, we all know, that the impressions made 
on your minds, and communicated to the 
public by your verdict, may reach the lives 
and families of many more unhappy men 
now under indictments for a similar crime. 
1 'must confess that I feel agitated by the 
prospect: for, if it appears so awful, so in- 
teresting, as it evidently does, to the court 
and audience, how must it affect us who are 
the counsel for the prisoner, charged with 
the development of every principle and of 
every fact, that can tend to an acquittal.?. 
As it relates to the counsel for the prosecu- 
tion, the difficulties are comparatively small; 
They have had an opportunity amply to ex- 
plore all the facts; to calculate the effects 
to be produced, and to point their testimony 
precisely to the object of the charge. We,, 
who are counsel for the prisoner, are igno- 
rant of the man and of his connections. Till 
you were impanelled, we knew nothing of 
the evidence to support the prosecution; and 
could, therefore, be little prepared to encoun- 
ter and repel it Besides, in all our inquiries, 
for the means of defence, as well as in our 
examination of the witnesses, we have been 
embarrassed by the foreign language in, 
which the parties have spoken. That some 
of you, however, as well as the opposite coun- 
sel, understand the German, has been a 
source of consolation to us; for, it is your 
province to decide on the facts. But these 
are not the only obstacles which we have 



FEIES (Case No. 5,126) 



[9 Fed. Cas. page 87<S] 



to encounter. I am sure I shall not be mis- 
understood when I say, that the prosecution 
appears to he strongly marked with the au- 
thority and influence of government. 

It is, I grant, incumbent upon the govern- 
ment to exercise its powers for the punish- 
ment of crimes; but it is essential to a fair 
discussion of every accusation, that the acts 
of the government should not be estimated 
as proofs of the prisoner's guilt Thus, 
though you find by the proclamation of the 
president (which, doubtless, he thought, with 
a wise and upright intention, was required 
by the extraordinary circumstances of the 
times), that the disturbances in Northamp- 
ton were deemed overt acts of treason by his 
advisers; and though this denunciation was 
followed by the march of a considerable 
army for the express purpose of subduing 
and apprehending the traitors, you will rec- 
ollect, that you are to decide whether trea- 
son has been committed, from the evidence 
of the witnesses, and not from the opinions 
of the government. Again: great incon- 
veniences have been experienced by many 
meritorious citizens, who relinquished the 
pursuits of business aud the pleasures of do- 
mestic life, to assist in the suppression of 
the insurgents; but you will not allow the 
irritation and resentment proceeding from 
this source, to transfer from your judgments 
to your passions, the determination of the 
cause. Far be it from me to contend that 
outrages have not been committed, which 
are disreputable to the state or society at 
large, and to the character of Pennsylvania 
in particular; or to endeavour to shelter 
from the punishment of the law, the insti- 
gators and perpetrators of such offences. 
Every citizen is interested, and is bound to 
assist in detecting, prosecuting, and punish- 
ing the offenders; but every citizen, let it 
be remembered, is still more interested, that 
even the greatest criminals should only be 
punished in the manner and to the degree 
which the law prescribes. However we may 
differ on speculative points of politics 
abroad, however we may be disposed to ap- 
prove or to disapprove the measures of ad- 
ministration, and however we may- contro- 
vert or assert the constitutionality or the 
expediency of particular laws, all party 
spirit, all personal animosity, must be aban- 
doned when we are called upon to act as 
ministers of justice; or we shall, in the in- 
dulgence of a moment's vengeance, over- 
throw those barriers which are our own se- 
curity, and the pledge of safety to posterity. 
AVhatever you may have thought, whatever 
you may have said, whatever you may have 
heard, in other scenes, must now be obliter- 
ated from your minds. The character of pri- 
vate citizens, with all the privileges of pri- 
vate opinion and feeling, is here exchanged 
for the character of public functionaries, 
with all the restraints of law and justice. 
Your opinions, as private men, will only be 
regarded according to their intrinsic merit; 



but your verdict, as a jury, will be forever 
obligatory, bearing all the authority of a 
precedent. Though, then, a proclamation 
has issued, an army has marched, and popu- 
lar resentment has been excited, we claim 
an unbiased attention; and, circumscribing 
your view of the subject to the evidence, we 
confidently expect a fortunate result. What 
has happened in England upon a similar oc- 
casion, we think will happen here. The 
British privy council announced a traitorous 
conspiracy to the British parliament. The 
British parliament declared that the party 
recognized and confirmed the charge of high 
treason; and thus, the whole weight of pub- 
lic authority in that country, legislative and 
executive, instituted a prosecution, which 
was afterwards conducted with the greatest 
zeal and talents, with such zeal and talents 
as the present prosecution has displayed. 
What was the event? A jury (that ines- 
timable palladium) .without fear, and with- 
out favor, examined and pronounced that no 
treason had been committed. I allude to the 
recent cases of Home Tooke, and Hardy. 

I shall, I presume, be excused, if I inti- 
mate to you some other disadvantages under 
which the prisoner's case labours; for, it is 
not merely necessary to produce evidence, 
to explain, extenuate, or refute the charge; 
we must guard your minds against any pre- 
vious bias, any latent pre-determination to 
convict. The accused gentleman and his 
companions, you will recollect, are not upon 
their trial among persons with whom they 
have been accustomed to live. This is a dis- 
advantage which every candid man will ac- 
knowledge. They are to be tried likewise, 
by a jury, selected and returned by the mar- 
shal, the very officer who has been person- 
ally insulted, and whose appointment de- 
pends on the will and pleasure of the execu- 
tive magistrate, that magistrate by whom 
the offenders have already been described as 
traitors. I mean not to cast the least reflec- 
tion upon the laws of congress, nor upon 
the officers of the government; but to make 
a general remark on the defective state of 
our judicial institutions. The conduct of the 
marshal has, indeed, been highly exemplary 
throughout the transaction; and when, with 
such powers, he returned such a jux*y as I 
have the honour to address, he manifests 
an impartiality and independence of charac- 
ter that entitle him to the respect and plaud- 
its of his country. Nor is it here that the 
prisoner's disadvantages terminate: but I 
hope, I believe, that never till this day, was 
the press employed in a base and sangui- 
nary attempt to intimidate the jury and 
counsel from a faithful execution of their 
duty in a capital case! Since, however, the 
jury have been summoned; nay, since the 
court have been sitting upon this very trial, 
there have been the grossest, the most insidi- 
ous practices in a public newspaper, to warp 
your sentiments, and to deprive the unfor- 
tunate prisoner of the benefit of the best tal- 
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ents »wliich the bar of Pennsylvania can af- 
ford. On the other hand, a gentleman, whose 
abilities we all respect, and whose long resi- 
dence in the offending counties must greatly 
facilitate the progress of the prosecution, is 
associated without censure, and certainly 
without being answerable, in the duties of 
the attorney of the district. While our igno- 
rance of characters and circumstances per- 
plexes the defence, his accurate information 
and experience enable him to probe every 
witness to the quick, and forcibly to com- 
bine and interweave all the incidents of the 
transaction. But his motives are pure; for, 
if he does arraign, if he does convict, if he 
-does punish, it is because his patriotism and 
public spirit enable him to soar far beyond 
the little affections of a neighbourhood. 

Gentlemen, in this situation we appear be- 
fore you as advocates for the prisoner. I de- 
clare, that as far as my mind is capable of 
being impressed by a sense of duty, I feel 
a terror lest anything should be left undone 
or unsaid which is essential to the cause; 
and, therefore, complicated as the discussion 
must necessarily be, accept, I pray you, my 
sentiments under the following heads. First, 
I will endeavour to establish such points of 
law, as seem to me to be applicable to the 
facts which have been given in evidence. 
Secondly, I will consider the general state 
of the discontents, and how far the rescue 
at Bethlehem was connected with the previ- 
ous disturbances. Thirdly, I will take a re- 
view of the conduct of the prisoner in par- 
ticular. 

Mr. Dallas .here went into an examination 
of the law of treason, taking the same gen- 
eral grounds as those opinions maintained 
by Mr. Lewis, and thus proceeded:— 

Now, gentlemen, I challenge the prosecut- , 
ing counsel to say, in what part of the evi- 
dence it has appeared, that these insurgents 
went further than to declare that the law 
did not please them; that, though they did 
not mean to compel congress to repeal it, 
they had. some doubts, and wished to ascer- 
tain whether it existed or not; to know 
whether the country in general had submit- 
ted to it; to know whether General Washing- 
ton was not dissatisfied with it, and to see 
whether they could not get the assessor ap- 
pointed by themselves. Under these impres- 
sions many irregularities occurred, but I ask 
the adverse counsel to point out, if they 
have discovered, through the whole course 
of the business, any insurrection existing, 
any traitorous design, till the meeting at 
Bethlehem; or whether, till that moment, 
the people of Northampton could be said to 
have been guilty of any crime? We are 
told that the Case of the Western Insurgents 
In 1794, is in point, and that the decisions 
upon the trials that then took place are prec- 
edents on the present occasion; but, with 
great deference, I declare that it seems im- 
possible to bring cases more dissimilar into 
view, where violence, has been committed in 



both. At this stage of the argument, how- 
ever, I shall only remark, that whatever may 
have been the language of the judge who 
then presided, I am sure the attorney of the 
district will be good enough to recollect, and 
candid enough to state, that the opposition, 
though in its origin excited against the ex- 
cise law, was conducted with the avowed 
purpose of suppressing all the excise offices, 
and compelling congress to repeal the act 
See U. S. v. Vigol [supra]. 

Let us for a moment, gentlemen, trace the 
motives of the people by looking at their con- 
duct, not at large, but in the lawless scene 
at Bethlehem. What did they do? why they 
rescued the marshal's prisoners; but the mo- 
ment they had effected the rescue, did they 
not disperse? Their whole object then was 
consummated; for* I must presume that they 
contemplated nothing farther, as I see them 
attempt nothing more; and yet the time was 
very favourable to accomplish a more exten- 
sive design, if it had ever been meditated. 
Men intending to compel, by every hostile 
means, the repeal of a law, when they had 
in their hands the obnoxious agents of that 
law, (Mr. Balliott, Mr. Eyerly, the marshal 
and others,) would hardly have let the mo- 
ment pass without some effort to triumph in 
their advantage. It was, indeed, rumoured 
to be their intention to dispatch Mr. Eyerly; 
but where does it appear? Was he not com- 
pletely in their power? Was he not con- 
stantly in their view, though he incorrectly 
says that he was constantly out of their 
view? No: I repeat that the rioters, having 
accomplished the rescue, dispersed; and 
will you, under such circumstances, in a case 
of life and death, determine that they came 
to commit treason— rejecting the plain fact, 
and adopting a constructive inference? But 
if they proceeded no farther than I have 
stated, let us again look to the law of Eng- 
land, to define their crime, as distinguished 
from treason; and you will not cease to bear 
in mind that you must establish the distinc- 
tion. 1 Hale, P. C. pp. 133, 134; 6 Baa 
Abr. pp. 513-515. 

2. Having thus delivered my sentiments 
upon the points of law that arise on the evi- 
dence, I shall now enter upon the considera- 
tion of the second proposition— "The general 
state of the discontents in the Northern 
counties; and how far the rescue at Bethle- 
hem was connected with the previous dis- 
turbances." And here I find, gentlemen, 
that the source from which proceeds much, 
if not all, of our political good, discharges, 
likewise, much, if not all of our political evil: 
I mean the business of elections. You will 
recollect the testimony of Mr. Horsefield. 
That gentleman, when he wished to give you 
a description of the origin of all the mischief 
that we deprecate, pointed his finger em- 
phatically at the election of 179$. Now, I 
pray that I may not be misunderstood in the 
progress I shall nmke through the scene 
which is thus disclosed: let it not be sup- 
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posed, that I am depraved enough to justify 
the misconduct that has been exhibited, be- 
cause I am firm enough to contend, that it 
did not proceed from motives directed to 
treason, nor lead to consequences that 
amount to treason. At the eve of our elec- 
tion, it is natural for the citizens of a free 
country to canvass what has been done by 
the public agents; to applaud the good, and 
reprobate the bad; and in doing this they 
exercise a right; nay, they perform a duty. 
No intelligent and candid man will say that 
the constitution of a representative republic 
can be preserved in a vigorous and healthy 
state, unless the people, from whom it de- 
rives its vital principle, are vigilant and vir- 
tuous in the exercise of the elective fran- 
chise. For this purpose they retain the right 
of opinion; and though they may use it upon 
mistaken, or erroneous grounds, if they use 
it fairly and peaceably, there is no power to 
-control or obstruct them. 

I ask, then, what were the ostensible 
causes of discontent? They will be deline- 
ated by the opposite counsel as spectres of 
the most visionary, yet most horrible aspect: 
but notwithstanding any sincere abhorrence 
of the manner in which the discontent has 
been manifested, I cannot admit that the 
causes did not afford a legal ground for ex- 
ercising the right of opinion. For instance, 
the alien and sedition laws. They are a nov- 
elty in this country, and their novelty might 
alone attract the popular attention and dis- 
pleasure. But were the inhabitants of the 
Northern counties of Pennsylvania the only 
dissatisfied citizens? Peruse the debates ex- 
amine the files of congress, and you will find 
the most pointed declarations of the public 
opinion, the most unequivocal marks of dis- 
satisfaction, throughout the United States. 
Exercising the right of opinion, the people 
disapproved the laws, and the law-makers. 
Exercising the right of election, they endeav- 
oured to promote the success of those candi- 
dates who would regularly procure a repeal 
of the laws. Again: the stamp act was 
strongly objected to, and produced the nick- 
name of "Stamplers," which was applied 
generally to the friends of government. 
Now, in my opinion, there cannot be a more 
convenient mode of taxation than an imposi- 
tion on stamps; but that was not the opinion 
of the people of Northampton and Bucks. 
They had imbibed a prejudice against a 
stamp act in the year 1775, and not consider- 
ing properly the ground of American opposi- 
tion to the tyranny of taxation without rep- 
resentation, they confounded the name with 
the principle of the law. I repeat that I do 
not agree with them, but I contend that they 
had a right to speak freely on the subject. 

Again. The house tax was objected to; 
not from the real, but from the imaginary 
burdens which it imposed; for if it had been 
intended to devise a tax for the relief of the 
poor, at the cost of the rich, for the benefit 
of the country at the expense of the city, 
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there could not, I think, be a more ingenious 
plan than the present law exhibits. The op- 
position must evidently, therefore, have 
arisen from misconception or misinforma- 
tion. But if their opinion of the law was 
sincere, however erroneous, it is entitled to 
indulgence. The fallibility of the human un- 
derstanding, and the frailty of our passions, 
must be respected in every wise and benevo- 
lent system of politics, or law. A man who 
honestly acts under a false impression of 
facts, may be pitied as a weak man, but he 
ought not to be punished as a wicked one. 
Then, the rioters were under an evident de- 
lusion, as to the principle of the land tax, 
the purity of the government, and the com- 
pensation of public ofiicers. They had not 
the ordinary access to information, since our 
laws are published in English, and most of 
them only understood German: and this be- 
ing a question of property, they acted upon 
the first blind impulse of their avarice, prov- 
ing the truth of Mr. Horsefield's observation, 
"that the Germans are fond of their money, 
and do not like to part with it" But stilL 
there is a criterion which, in applying a rule 
of law, ought always to be regarded:— I 
mean the moral character and mental attain- 
ments of the men who are arraigned. If 
a discontent exists, we cannot fairly expect 
the same mode of expressing it from illiter- 
ate,, uncultivated men, the scattered inhabit- 
ants of a remote district, that we may rea- 
sonably exact from men of education and 
manners, formed by the luxury and refine- 
ments of a metropolis: these will take care, 
if they do express their discontents, to avoid 
personal indignity and legal embarrass- 
ments; while those without skill to ascertain 
the limits of the law, as without delicacy 
to respect the inviolability of the person, 
rarely act without being riotous, or com- 
plain without being abusive. Plain men, 
then, have but plain ways to manifest what 
they feel; and they ought not to be tried 
and condemned by a more perfect and, gen- 
erally, a more artificial standard. A dis- 
turbance similar to the one under considera- 
tion is not uncommon in England; but the* 
government, instead of entering prosecu- 
tions against the discontented, for treason, 
has sometimes thought it proper to acqui- 
esce in the wishes of the people. We all re- 
member the popular influence in depriving 
Lorth North of the reins of government The 
attempt of a minister (Mr. Pitt) to involve 
that nation in a war with Russia, was a 
very unpopular measure; murmurs and com- 
plaints reverberated through the kingdom, 
and, finally, he was obliged to abandon his- 
project. The shop-tax was sanctioned by 
all the branches of the parliament; but it 
generated clamours so loud and so acrimoni- 
ous, riots so numerous and so outrageous, 
resistance to lawful authority so daring and 
so injurious, that the government itself 
might justly be said to be assailed; and the 
act of parliament to be repealed by force 
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and intimidation; yet, not a single indict- 
ment for high treason was projected. Hence 
it is that I think risings of the people, like 
the present, should be viewed with the de- 
termination to punish, on account of delin- 
quency, hut, also, with the disposition to 
mitigate, on account of prejudice or igno- 
rance. In a country where party spirit 
heats high, there should be peculiar caution 
on the subject; for, even in the present case, 
has not the joy testified by the triumphant 
majority at the late election, been classed 
with the symptoms of popular discontent 
and hostility to the government? Nor will it 
be denied that there actually did arise in 
the minds of the people a serious doubt, 
whether the law was in existence or not; 
and although, I repeat, that ignorance is not 
a legal excuse, yet you must take into view 
the state of information, before you can un- 
derstand the degree of guilt Under this ig- 
norance, in this state of doubt, can the re- 
fusal to permit the assessors to" enter a par- 
ticular township, be construed into a fixed 
and deliberate intention of levying war 
against the government? Though the law 
had been enacted, we find that the subject 
of the law had been brought anew before 
congress, and petitions were sent in abun- 
dance, praying for a repeal. These discon- 
tented people might have supposed that a 
repeal was effected, or intended; though 
we, who were at the seat of government, 
knew the object of the revision was merely 
to amend, and not to rescind the law. At the 
meeting at Kline's, (acting, probably, under 
the mistake that I have suggested,) there was 
an express declaration that the people did 
Dot think the law was in force at that time: 
And here let me remark, that the prisoner, 
who is called the great parent of the discon- 
tents, was not present at Kline's, which ap- 
pears to have been the first step in the oppo- 
* sition to the land-tax. Such was the state 
of information at that period. Mr. Horse- 
field has said that there were general discon- 
tents prevailing throughout the country: but 
his allegation is too vague, too comprehen- 
sive, to be understood or acted upon. The 
citizens of a free government have a right, 
if they apprehend that a violation of their 
constitution is intended, or if they think that 
any encroachment is made on the bulwarks 
of liberty, or property, to express their opin- 
ion; but is it practicable so to express that 
opinion as not to encounter from their politi- 
cal opponents the charge of discontent and 
sedition? How, in the present instance, was 
the popular discontent expressed? At first, 
petitions to the government were proposed, 
framed and subscribed. This was the result 
of Kline's .meeting; and in this, I presume, 
no hostility, no levying war, can be discov- 
ered. At every subsequent meeting, wheth- 
er convened by the assessors, or by the peo- 
ple themselves, the reliance on legislative re- 
dress was never abandoned; though, it is 
true, there was great intemperance of man- 
9FED.CAS.— 56 



ner and of language. The assessors were 
sometimes interrupted in their journeys, and 
sometimes jostled in the crowd; and the un- 
meaning epithets of Stamplers and Tories, 
were rudely applied to the friends of govern- 
ment. But however censurable, where is the 
treason in such proceedings? A rioter and 
a traitorare not synonymous characters; and 
let us say what we please about nicknames 
and slander, the society that patiently sub- 
mits to the scurrility of the Philadelphia 
newspapers, will never be disgusted or enrag- 
ed at the indecorum or vulgarityof the north- 
ern insurgents. But the insurgents went fur- 
ther; they intimidated the assessors: and is 
that treason? No; it is the very gist of the 
offence for which the sedition act explicitly 
provides. Is it not the very phrase of that 
act, that if any persons shall combine to in- 
timidate an officer from the performance of 
his duty, he shall be deemed guilty of a high 
misdemeanour, and be punished with fine 
and imprisonment? Now let us go step by 
step through the evidence, and I defy the 
most inquisitional ingenuity to discover any- 
thing beyond the design, and the effect, of a 
system of intimidation. Is there any actual 
force resorted to? No! I find the bridle of 
one assessor seized, and his leg laid hold of; 
but the man is not pulled off his horse, nor 
is he the least injured in his person. I find 
that a witness thinks that he heard the word 
"fire" given, and that he saw two men from 
a neighbouring porch present their rifles at 
another assessor: well, did the riflemen fire? 
No. They had guns; their guns were, prob- 
ably, loaded; and if any thing more than in- 
timidation was meditated, how shall we ac- 
count for their not firing? But we hear a 
great deal of the personal jeopardy of the 
commissioners, and assessors; and yet who 
of them sustained an injury? Mr. Chapman, # 
Mr. Foulke, and Mr. Childs, are, generally 
speaking, treated as men of merit and con- 
sideration; and, in particular, wherever the 
prisoner met them, they were respected and 
protected; as at Jacob Fries' and Roberts' 
taverns. To repel the plea for favour found- 
ed on such correct deportment towards the 
officers, we shall be told that the prisoner 
was an artful man, that he was the leader; 
and it will be strongly urged against him, 
that he called on the officers to surrender 
the public papers. Of his conduct as a lead- 
er, I shall speak hereafter; and of his de- 
mand of the papers, it is surely sufficient to 
observe, that, in opposition to the sense of 
the rioters, and at the risk of his life, he re- 
turned the papers, privately, in the same 
state in which he had received them. 

Having spoken of the assessors, I would 
wish, likewise, to review the evidence with 
respect to Mr. Eyerly, the commissioner, and 
Col. Nichols, the marshal. (Here Mr. Dallas 
entered into an investigation of the evidence, 
to show, that although the people acted vio- 
lently at the several meetings which Mr. 
Eyerly had called to explain the law to them; 
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that although Mr. Eyerly accompanied the 
marshal in his whole progress for serving 
process, and that although he -was conspicu- 
ously present at Bethlehem, no personal vio- 
lence was ever offered to him, or to the mar- 
shal; and all the ill-treatment they encoun- 
tered, amounted to no more than an attempt 
to intimidate them, but which they both de- 
clared was without effect. Mr. Dallas then 
continued as follows.) And are we to be 
told, sir, that these acts without force, with- 
out any apparent object but to intimidate the 
assessors of a particular district; that dis- 
tinct acts of inconsiderate riot and folly 
shall, when connected and combined, consti- 
tute a deliberate treason, by levying war 
against the United States? If no treason 
was actually perpetrated, if none was in- 
tended when the transactions occurred, I in- 
sist, that nothing previous to them, nothing 
ex post facto, can make the prisoner a trait- 
or; the intention at the time must have been 
treasonable, or the act can never be punished 
as treason. 

Let us now, however, proceed to inquire 
into the circumstances of the rescue at Beth- 
lehem, and its connection with the previous 
disturbances. I think the evidence is strong 
in support of the assertion, that the sole, 
independent, consummate object of the as- 
sembling of the people at that place, was to 
rescue these prisoners. Is there any satis- 
factory proof of a combination between the 
people of Northampton and of Bucks? I 
know that an expression is said to have es- 
caped the prisoner, that, in this general dis- 
content with respect to the land-tax, certain 
persons of a part of Northampton would join 
the inhabitants of Lower Milford; but let 
the foundation of his opinions be tested by 
the facts, and it evidently arose, not from 
negotiation, conspiracy, and compact, as the 
prosecution supposes, but from a general 
knowledge, which he possessed in common 
with thousands, that the land-tax was un- 
popular throughout the adjacent country. It 
is enough, however, for the defence, that no 
combination or correspondence is proved; 
since the rule declares, that in legal contem- 
plation, what does not appear and what does 
not exist are the same. You do not find 
the people of Bucks attending any meetings 
but in their own county, nor entering into 
the county of Northampton at all, previously 
to their appearance at Bethlehem. Gentle- 
men, it might surely be expected, that a con- 
certed insurrection for treasonable purposes, 
prevailing throughout the three counties of 
Bucks, Northampton, and Montgomery, and 
cemented by common interests and passions, 
would have been inspired and conducted by 
one common counsel; but is there the slight- 
est proof of such a co-operation? I am 
aware of the communication made by Cap- 
tain Staeler to the son of Conrad Marks; 
but the communication itself was merely ac- 
cidental, and amounts to nothing more than 
the request of one individual of Northamp- 



ton to an individual of Bucks. I am aware, 
likewise, "that a message was received at 
Quakertown (as one of the witnesses says), 
mentioning the arrest of the Northampton 
prisoners and inviting the people of Bucks 
to assist in rescuing them. Who brought 
this -message, -and to whom it was delivered, 
I don't recollect; but it seems, that a com- 
pliance was resolved on, and a paper ex- 
pressing the resolution, was prepared and 
signed by Fries, with a number of other per- 
sons. But was the object of the invitation, 
or of the resolution to comply with it, trea- 
son, or rescue?— to commit a riot, or to levy 
war against the United States? I repeat, 
that the sole, independent, and exclusive pur- 
pose, was to rescue a particular set of pris- 
oners. Now if, in the previous part of this 
transaction, nothing has struck your minds 
as traitorous in the acts, or the intention of 
the people, I beg you to follow me, gentle- 
men, with strict attention, to a consideration 
of the object that was actually effected, and 
the means of effecting it. The object was 
to obtain a rescue; a rescue was effected, 
but it was effected with circumstances of 
military array; will this alter the original 
character of the riot? No, sir: if the people 
did not repair to Bethlehem with a traitor- 
ous intention, their arms and military equip- 
ments will not convert them into traitors. As 
on the one hand, I grant, that the circum- 
stance of military array is not necessary to 
an act of treason, if the intention is traitor- 
ous, so I insist, on the other hand, that the 
circumstance of military array will not con- 
stitute treason, without such intention. 
(Here Mr. Dallas entered into an investiga- 
tion of the evidence in relation to the assem- 
bling of the people, their march to Bethle- 
hem, and their conduct there. In the course 
of the detail, he endeavoured to establish, 
that the sole object of the rioters was to res- 
cue the prisoners; that no injury was of- 
fered, or intended against the marshal, the 
commissioners, the assessors, or the posse 
comitatus; and that although the prisoner 
was forced into a conspicuous station among 
the rioters, his conduct had been marked 
with civility towards the public officers, and 
a solicitude to avoid the effusion of blood. 
On the last of these points. Mr. Dallas con- 
cluded as follows.) And here, permit me 
to remark, that if the conduct of John Fries 
was such as to justify his being selected as 
a subject for capital punishment, I cannot 
see the policy or justice of the selection, nor 
forbear from deprecating the consequences 
of the precedent A good man may some- 
times affect to join a mob, with a view to 
acquire and to exercise an influence in sup- 
pressing it; or an intelligent and temperate 
man may, for awhile, be associated for an 
illicit purpose, with a furious and ignorant 
rabble, who will naturally look up to him as 
a leader; but in either case, the power and 
the disposition to avert or to limit outrage, 
will be dangerous to the prominent indi- 
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vidual who displays them, and his only safe- 
ty is in mingling with the crowd, whatever 
may be the direction or the devastation of 
the storm I 

Gentlemen of the jury, I have now gone 
through two of the general propositions into 
which I divided the consideration of the de- 
fence; and, in the course of my observa- 
tions, I have anticipated much that related 
to the third proposition, the particular con- 
duct of the prisoner. I should here, there- 
fore, break off, as I feel that my strength, 
and I fear that your patience, are exhausted, 
but that the proclamation of the president 
demands a moment's further attention. By 
the laws of the United States it is provided, 
that, under certain circumstances, the presi- 
dent may call out the militia to suppress an 
insurrection, having previously published a 
proclamation requiring the insurgents to dis- 
perse. This proclamation is obviously in the 
nature of an admonition; and if the admo- 
nition produces the effect, I ask, whether in 
the present, as in every other case, it ought 
not to produce impunity? Then I argue, on 
general principles, that if the rioters did 
peaceably retire to their "homes upon this au- 
thoritative warning, they ought to be shel- 
tered from punishment for any offence pre- 
Tiously committed. Nor is the argument 
without a sanction from the positive author- 
ities of the law. 1 Hale, P. 0. 138. And 
the court will recollect, that the principle is 
incorporated into the statute, which is usu- 
ally called in England, the riot act. There 
must surely be some object in requiring the 
president to issue his proclamation; and the 
one which I suggest is equally benevolent 
and politic. On the present occasion, it pro- 
duced an immediate and decisive obedience 
to the laws. Besides, when we recollect that 
-the president has the power to pardon of- 
fences, to discontinue prosecutions, and to 
jgrant a general amnesty, as in the case of 
the Western insurrection, why may we not 
consider the proclamation as emanating from 
that attribute of mercy, since no specific 
formula is prescribed, by which its exercise 
shall be expressed or announced? t 

Mr. Dallas then proceeded to point out the 
•differences in the nature, progress, and tur- 
pitude, of the Northampton insurrection, and 
of the Western insurrection— U. S. v. Mitch- 
ell [Case No. 15,7SS]; and analysing again 
the Case of Lord George Gordon, he eon- 
tended that upon that authority alone, the 
prisoner ought to be acquitted. In the Case 
of Lord Gordon, the direct, the avowed ob- 
ject, was to obtain the repeal of a law; and 
as petitions and remonstrances were unavail- 
ing, a body of forty thousand men were con- 

t Judge Iredell, says the reporter, here inter- 
rupted Mr. Dallas, observing that he thought it 
irregular to make any use of the proclamation a» 
a pardon, without pleading it. Mr. Dallas said, 
that he only meant to infer from the facts of 
the warning and the dispersion, that the in- 
surgents never meditated treason. 



vened and marshalled to surround, intimi- 
date, and coerce the parliament. Riot, ar- 
son, murder, and every species of the most 
daring outrage and devastation, ensued; and 
yet, the only prosecution for high treason 
was instituted against the leader of the as- 
sociation; and that prosecution terminated 
in an acquittal. View, then, the riots oi 
Lord George Gordon in their origin; esti- 
mate their guilt by the avowed object; ag- 
gravate the scene with the cotemporaneous 
insults and violence offered to the persons 
of peers and commoners; and close the ret- 
rospect with the horrors which the British 
metropolis endured for more than eight days; 
and then say (exclaimed Mr. Dallas) what 
was the guilt of John Fries compared with 
the guilt of Lord George Gordon? What is 
there in the English doctrine of treason that 
has justified an acquittal of the latter? 
What is there in American doctrine of trea- 
son, that will justify a conviction of the 
former? 

Gentlemen, I can proceed no longer. The 
life of the prisoner is left, with great confi- 
dence, in your hands. There are attempts 
to make him responsible, under the notion of 
a general conspiracy, for all the actions and 
all the words of meetings, which he never 
attended, and of persons whom he never saw. 
But this is too, too harsh in a case of blood. 
It is inconsistent with the humanity, the 
tenderness of life, which are characteristics 
of the American people, and especially of the 
people of Pennsylvania. Nor is it called for 
by the policy or practice of those who ad- 
minister our government I believe that to 
the chief magistrate, to every public offi- 
cer, to every candid citizen, it will be mat- 
ter of a gratification, if after so fair, so full 
a scrutiny, you should be of opinion that 
treason has not been committed. Such an 
event will by no means ensure impunity to 
the delinquent; for, though he has not com- 
mitted treason, though the punishment of 
death is not to be inflicted, the violation of 
the laws may be amply avenged upon an in- 
dictment of "a different nature. The only 
question, however, -now to be decided is, 
whether the offence proved, is like the of- 
fence charged, treason against the United 
States. The affirmation must be incontesta- 
bly established as to the fact and the inten- 
tion, by the testimony of two witnesses to 
the same overt act; but remember, I pray 
you, what the venerable Lord Mansfield stat- 
ed to the jury on Lord Gordon's trial, re- 
member that it is enough for us in defence 
of the prisoner, to raise a doubt; for, if you 
doubt (it is the principle of law, as well as 
of humanity) you must acquit. 

The counsel for the prisoner then called 
the following witnesses. 

John Jamieson.— Some time after last Feb- 
ruary court, John Fries came to my house; 
I had heard, on my way coming to New- 
ton, that there was to be a meeting « at 
Kline's. I asked him whether there were 
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many people there, and what they had done. 
He told me there were, and they had agreed 
not to allow the assessments to be made in 
the township as yet; he said the reason was, 
because they did not know whether there 
was a law parsed on it or not; I told him I 
really believed there was, for though I had 
not seen it myself, I had heard of it He 
likewise told me that Mitchel had under- 
taken to draw up an instrument of writing, 
but he could not go through with it, and 
that he called upon him to assist him to do 
it, which he did. On the sixth of March, I 
had occasion to go to. the township meeting 
on account of a pauper which was likely to 
become chargeable, calling at Jacob Fries'. 
I had been there but a short time, before a 
parcel of men came there, some with arms, 
and some without. They called for liquor, 
freely. They then proceeded to • make in- 
quiry whether anybody knew whether the 
assessors were going about the township or 
not: I do not know whether they got any 
information or no, but they agreed to go ux> 
to Quakertown; after they were gone a lit- 
tle while, Jacob Pries and I concluded that 
we would ride up after them: we went to 
the house of Enoch Roberts. We went into 
a room, but nothing occurred there; and I 
then asked Jacob Fries if he would ride 
down to Daniel Penrose's: after we had 
been there some short time, one of the fam- 
ily told us that our horses were getting loose, 
so we went out, and there we saw Mr. Rod- 
rick, who halted: he appeared to be much 
frightened; so I asked him what was the 
matter; he told me they had catched 
Foulke and Childs, and that he was afraid 
they would kill them, and insisted on my go- 
ing back to try to prevent them being hurt: 
I told him I would not, except he would too; 
he said he would, if I would engage they 
should not hurt him; I told him I would not 
do that, for I did not know what they had 
against him. However, at his desire, I went 
to town, and when I got there, I think I was 
told they had Foulke in the stable; so I 
rode up, and called him by name, and I 
think he answered me. At my desire, he 
came into the house; while we were walk- 
ing along, I told him it was a pity he should 
assess the township till they were more rec- 
onciled: I told him I thought the best way 
to quiet the people, was to show them the 
small assessments he had made, and promise 
not to go about again till they were satis- 
fied. He said he was willing to do that 
We then walked into the room, and soon 
after we were there, Conrad Marks walked 
towards us with a kind of sword in his hand, 
though I believe sheathed, and said to 
Foulke, "What! I hear you are going about 
this business again! did not I tell you not 
to do this business? but I cannot tell you 
in English like as I could in Dutch; but it 
is for the sake of those few dollars that 
you go about this business." Foulke an- 
swered him that he did not do it for the sake 



of the money. Marks answered, "Did I not 
tell you that if you could not do without, 
come to my house and I would keep you 
four or five days? but if you had to do this, 
for half a crown a day, the devil would not 
send you about the township." I then told 
Marks what I had advised Foulke: he said 
if he would do that, he would use him like a 
gentleman. Then the affair of Captain Sea- 
borne § took place, which seemed to draw 
the attention from Mr. Foulke. I saw John 
Fries looking over some papers, but I did not 
know what they were; I went away. 

A day or two after the affair at Bethlehem, 
John Fries came to me and told me the cir- 
cumstances, much the same as was related by 
the marshal, to the best of my knowledge: 
he then said he did not know what to do with 
these Germans, for that they had got it graft- 
ed in them that General Washington was op- 
posed to this law, and that, so poor a man as 
he was, he would not grudge half the expense 
of a man to go and get his opinion on purpose 
to satisfy the Germans. The next knowledge 
I got about it, was from two gentlemen who 
came from Philadelphia in order to carry the 
proclamation about, and they gave me some 
proclamations, desiring me to do all I could 
to get submission to the laws. I spoke to- 
many of them, and there was a meeting called 
at Marks's on the Monday following. There 
were one hundred and fifty people or more 
there from the three counties. It was agreed 
by several people that it would be best to 
have men chosen to form a committee, from 
the three counties, to consult what to do for 
the best This was agreed to, and four men 
were chosen from each county. I was one of 
four chosen from Bucks, with George Kline, 
David Roberts and Conrad Marks. Dr. Ba- 
ker, Squire Davis, and I think Squire Jarrett 
were some. We unanimously agreed to rec- 
ommend to the people, as near as I can recol- 
lect to desist from opposing any public officer 
in the execution of his office, and enjoined 
upon the citizens to use their influence, to 
prevent any opposition, and to give due sub- 
mission to the laws of the United States. I 
did not hear anybody, but did not consent to 
what was done by the committee. The peo- 
ple of Lower Milford thought it would be nec- 
essary to have the assessments taken. David 
Roberts said, that he believed Mr. Chapman 
would agree for them to appoint an assessor 
in their own township. It was then agreed 
that we should ride to him to know; which 
we did next day: he said he had once made 
an offer, but it was now out of his power. 
He then said air. Clark had been first ap- 
pointed, and that he had not yet given up his 
commission, and he did not know how an- 
other could be appointed now; that if Mr. 
Clark would go about it, it would answer the 
end. On returning home, I called at Fred- 
erick Henny's, and desired him to draw out 
some German advertisements, and send them 

* See Thomas's testimony. 
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over towards Marks's, to desire the people to 
meet, and consent to let Clark go about. I 
believe be did it At the time of appoint- 
ment, the people met at Mitchel's; perhaps 
there were about forty there. John Fries and 
Frederick Henny were there. The people in 
general agreed to let Clark go about; I be- 
lieve Fries and Henny did not vote. I went 
to Fries and asked the reason: he said he had 
no objection to the people voting for him, and 
he wished it was done; but as he was first 
opposed to Clark going about the township, 
he thought it would not be right in him to 
vote. I believe Henny said about the same. 
I saw Fries again a few days before he was 
taken. He told me he had heard a report 
which troubled him more than anything in 
his life: I asked him what it was: he said 
that a report was in circulation that he was 
collecting up men to assist the French. He 
said, "Damn the Frencn; if they were now 
to come to invade this country, so old a man 
as I am, I would venture my life against 
them; but I want nothing to do with them." 

Cross-Examined.— I do not recollect any 
proposition made there about signing a sub- 
mission paper. I recollect Fries said that if 
he was called upon, or summoned, he would 
•come forward and deliver himself up. This 
2ie said at Marks'. 

Jacob Huber.— I was at the meeting at 
Conrad Marks'. It was after the proclama- 
tion, and we were choosing the men to meet 
in the committee; Fries and I got to talking 
together. He says, "Now, Jacob, you see the 
-error we got into by going to Bethlehem." 
I answered to him, that the assessors would 
have to go about and assess the houses; ne 
said, they should not assess his before he 
gave them a dinner, then they might take the 
assessment of his house; and "If I am not at 
Tiome," said he, "my son will give them a din- 
ner." After this meeting, the general situa- 
tion of the township was quiet John Fries 
was as peaceable and quiet as any man could 
be; I never afterwards heard of the least op- 
position. 

Cross-Examined.— I saw George Mitchel at 
Marks', but was not much with him: I had 
no conversation with him: he was clerk of 
the meeting. 

Israel Roberts.— -After the proclamation ar- 
rived in our neighbourhood, there was a state- 
ment in the next week's newspaper, stating 
the conduct of John Fries, which I procured, 
' And took to John Fries. After looking over 
the paper, he seemed pretty submissive, but* 
said nothing: he appeared, I thought, much 
distressed in his mind. I told him that I 
wanted to have some conversation with him 
relative to it I then asked him whether he 
had rightly considered this matter, whether 
he had not run himself into danger inconsid- 
erately, and told him the consequences I 
thought might attend it He said he never 
had considered it so much as he had within 
4i few days before. He said he had not slept 
Tialf an hour for three or four nights, and 
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that he would give all he was worth in the 
world if the matter waS all settled, and he 
clear of it: he likewise said, if the govern- 
ment would send for him, he would go with 
him, even if a little child was sent After 
the proclamation was read, there was still 
some little opposition to the law in Milford 
township; but I do not know that there was 
any made by the prisoner. I recollect that 
John Fries further expressed himself to me 
at that time, that he was charged with tak- 
ing part with the French, which he took very 
hard, and signified his determination to defend 
the country against any invasion; if any 
army should invade our land, he would, at 
any time, lay all this aside, and turn out 
against them, and particularly France.© 
There was a meeting at Mitchel's after that, 
to choose an assessor; Fries was there: he 
was asked to vote, but he said he would have 
nothing to do with it More than once I 
heard him say that he did (not believe it was 
an established law, and therefore he was de- 
termined to oppose it I think this was the 
5th of March, not far from Jacob Fries* tav- 
ern, on the road. He said he would oppose 
it till he had known other counties had agreed 
to it— then, said he, we must submit; but 
he "would choose Lower Milford should be 
the last At the last meeting at Mitchel's, 
there appeared a disposition to wait till they 
should have assistance from any other place. 
It was said that a letter had arrived to George 
Mitchel from Virginia, stating that there 
were a number of men, I think ten thousand, 
on their way to join them: that letter was 
traced from one to another, through six or 
eight persons, till at last it came from one 
who was not thei'e! Some of the company 
at that time were in arms and uniform. I 
do not recollect what was said when the let- 
ter was mentioned, but they appeared to be 
more opposed to the law than they were be- 
fore. At the meeting at George Mitchel's, at 
which Mr. Foulke and Mr. Chapman were 
present, which was held for the purpose of 
explaining the law, there were a number 
(about twelve) came up in uniform, and 
armed with a flag and "Liberty" on it They 
came into the house and appeared to be very 
much opposed to the law, and in a very bad 
humour. I proposed to read the law to them; 
they asked me how I came to advertise the 
meeting: I told them I did it with the consent 
of a few others: one of them asked me what 
business I had to do it: I told him we did it 
to explain the law. He looked me in the face 
and said, "We don't want any of your 
damned laws, we have laws of our own," and 
shook the muzzle of his musket in my face, 
saying, "This is our law, and we will let you 
know it" There were four or five who 
wished to hear it, but others forbid it, and 

o Judge Peters said he must do these people 
the justice to say, that from all he heard, and 
all he saw, they were generally disposed against 
the French; he found none at all in favor of 
them. 
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said it should not be read, and it was not 
done. I saw Fries 6n the evening of the 5th 
of March. He asked me if they had assessed 
my house? I told him they had: he then 
asked me if I had told anybody of it; I said I 
had not: he then added that he had forbade 
them to come into the township, as he did 
not believe it was an established law, and 
others should be gone through with first. I 
think he then added that they could not get 
hold of Rodrick: they had got Foulke, but 
let him go, and added, if they had got Rod- 
rick, they would have put him under guard 
for that night "He seemed very much op- 
posed to the law. He did not express his op- 
position to any other law that I heard, but 
to the law for assessing houses, that night: 
in a conversation I had with him before, he 
appeared to be opposed to the alien and sedi- 
tion law also. I know that he expressed 
himself a number of times, that he did not 
believe it was an established law. I took it 
that he did not believe the law had ever 
passed; he seemed to doubt of its being es- 
tablished. 

.Everhard Foulke.— As I was coming from 
the house of James Chapman with the other 
assessors (John Rodrick and Cephas Childs), 
when I came nearly opposite Enoch Roberts', 
I saw the prisoner at the bar, and a number 
of others with their arms, (though I don't 
know that he had any, but the others had). 
Some of them held them nearly as high as my 
horse's side, on a level, with their arms hang- 
ing down. I spoke to them as I passed, and 
rode on till I got nearly to the other 'tavern, 
David Zellers'. When I got there, a number 
run out and cried "Stop!" Some of them ad- 
dressing me by name, desired me to stop; 
which I did in a pleasant manner. Before 
any of them got to me, I think John Fries 
came over from Roberts'; when he was about 
a rod from me, he called me by my name, and 
told me he had told me yesterday that he 
would take me to-day, and he was now come 
to do it, or it should now be done, I don't 
know which he said. Captain Kuyder then 
ran up, and seized my horse by the bridle, 
and a number of others came round me; the 
prisoner did not come himself. Some of the 
people there (Jacob and John Huber) came 
and took Kuyder off, and he then seized me 
by the foot, and endeavoured to dismount me, 
but he failed. He then again took hold of 
the bridle, but Huber released me again. 
Fries came up and said, "Foulke, you shall 
be taken, if you will get off; there shall no 
man hurt you." He took hold of the bridle, 
and ordered Kuyder to hold it; I rode up 
to the stable, got off, and went into the 
house. When in the room, which was very 
thick of people, the prisoner came and de- 
manded my assessment papers. I told him 
that I did not like to give them up; he told 
me not to hesitate, but to do it In that 
situation I gave them to him, and told him 
I was in hopes he would not take them 
away without giving them to me again when 



he had looked at them.— I then went into 
another room with some of them, who ex- 
claimed much against the law. Huber said 
they were not willing to submit to it yet 
Fries then gave me the assessment papers 
again unhurt, and told me that he had 
used me better than I deserved, and that if 
I had a mind I might return him to court, 
which I had before threatened. He then 
went with me to the bar, and took me to* 
my horse through the mob, and held the 
bridle while I got on, and I rode off. I re- 
ceived no injury. The prisoner said he 
knew, or thought he had transgressed the 
law in such a manner as to endanger his 
life, and that I might return him if I would. 
The day before he spoke of force that was 
expected to assist him, when he attacked 
Rodrick and me in the road. He said there 
would be 700 men there to-morrow morning, 
pointing to Jacob Fries' house. I was ap- 
pointed assessor for the whole district; my 
appointment was on the last day of the court 
(January 28). 

Mr. Ewing.— You are now, gentlemen of 
the jury, in the discharge of the most im- 
portant duty which possibly has, or ever 
can fall to your lot as members of society. 
This is a cause of the greatest magnitude, of 
the first impression. Its importance is de- 
rived not only from a consideration that the 
life of the prisoner is now at stake, but also 
from the precedent that your verdict will 
establish in similar cases in future. From 
this view of it, it claims the highest and 
most serious attention that can be bestowed 
upon it When I address you on this occa- 
sion, I feel dinident lest my ideas should not 
be clothed with that perspicuity or clearness 
that I could wish, or my sentiments deliv- 
ered with that ease or elegance that might 
insure success. I shall rely upon your good- 
ness to forgive any inaccuracy of style or 
sentiment that your penetration may discov- 
er in my address to you. When I address 
you on this occasion, it is with an anxiety 
of mind which I never before experienced, 
when I reflect upon the possible issue of this 
cause with respect to the unfortunate prison- 
er at the bar. The situation of the public 
mind, now roused to resentment; the place 
where this subject is made matter of in- 
quiry; together with the prejudices that 
may exist against the defendant, all con- 
spire to form strong obstacles to the defence 
which I shall attempt on this occasion. 
But when I consider your characters, gentle- 
men, I am fully persuaded that you will 
suffer no circumstances of this kind to bias 
your impartial judgments, to destroy that 
inflexible integrity which characterizes you, 
or prevent this defendant from receiving 
from your hands (which is all he asks) a fair, 
a candid, and an impartial trial; that you 
will hear his cause under every presumption 
of his innocence, until the contrary is proved 
by the most incontrovertible evidence. That 
it is essential to the very existence of every 
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government; tliat it is essential to the 
preservation of life, liberty, and property 
that offences should be punished, and that 
the crime of treason, the highest that a 
nienjjber of society can commit, is what I 
will admit; but I contend that it is equally 
essential to the existence of a government, 
and to our security as members of it, that 
every man indicted should have a fair trial; 
to have the offence defined with certainty, 
and proved in such a manner as to leave no 
possibility of doubt on the minds of the jury. 
That this man has been guilty of a flagrant 
violation of the law, an offence for which he 
deserves to suffer, and which the good of 
society requires should be punished, is what 
I readily admit; but I do contend, and I as- 
sert with confidence, because I think the 
law will bear me out, that no act the pris- 
oner has committed can be construed trea- 
son by the most rigid or strained construc- 
tion of law. Gentlemen, permit me to ob- 
serve, that in proportion to the nature and 
magnitude of an offence, so ought the evi- 
dence to be. As the accusation against this 
man is of the deepest dye, as it is the high- 
est possible offence against the laws and 
government that he could commit, so should 
the proof of it come from the purest sources, 
and. be of that nature as to establish the 
crime beyond the possibility of a doubt 
He is imlicted for the crime of treason. 
Happy for us that we are not now left to 
the construction of judges, to the opinions 
of men of any kind, or we might be led 
astray in a variety of instances, and at times 
introduce accumulative treason. The people 
of this country, knowing the magnitude of 
this object, and the propriety of good securi- 
ty against such constructions, ingrafted into 
the constitution the definition of the crime, 
and transmitted it to us unimpaired. Con- 
gress recognized the constitutional definition, 
by ingrafting also the very words of the con- 
stitution into the act for the punishment of 
crimes; they have there prescribed the pun- 
ishment; they have said that the perpetrat- 
ors of this crime shall suffer death. We are 
now to consider how far the defendant is 
guilty of treason, as laid in the indictment. 
I had meant to have gone more largely and 
fully into this subject from the authorities 
of law writers of eminence, but my learned 
colleague has so ably, in so masterly a 
manner handled this cause, that less re- 
mains for me to do. I shall endeavour to 
show you what is to be understood by levy- 
ing war against the government of the Unit- 
ed States, and think I can rest on that 
ground with safety, to prove to your satis- 
faction that the prisoner has not been guilty 
of the crime of treason. 

The defence rests upon three grounds. 
First. That he has not been guilty of the 
crime charged in the indictment. Secondly. 
If he has been guilty of any crime at all, the 
act of congress has sunlciently defined it, 



and prescribed the punishment not to be 
capital. Thirdly. I contend that the procla- 
mation of the president should operate as a 
pardon to take off the guilt of actions done 
previously thereunto, if not continued in. 

(Judge IREDELL here interrupted Mr. Sw- 
ing respecting the pardon, and said that a 
plea must be put in if that was insisted on, 
but the prisoner must plead guilty to plead 
pardon. The proclamation was read by Mr. 
Ewing, in which, he observed, there was no 
pardon promised. Mr. Dallas said he had 
begun speaking on this point before, but 
was interrupted from explaining his idea: 
he thought there was much difference be- 
tween an assemblage before and after an 
admonition to disperse: it doubtless would 
have been treason had they continued in 
arms, but their future actions put a con- 
struction upon their past actions, and proved 
that they were guilty of riot and not trea- 
son.) 

Mr. Ewing continued.— This opposition 
arose from ignorance: they did not know 
that the law was in force; and the first 
time they knew that, was by the proclama- 
tion, when they actually did disperse and - 
submit to the law. The prisoner at the bar 
is not guilty of the treason laid in the indict- 
ment; for,- first, there must be a traitorous 
intention; and, secondly, that intention must 
be - carried into effect In order to prove 
that, we must trace his conduct through 
Bucks county, and then proceed to Bethle- 
hem, where the act of treason is said to have 
been committed. In order to discover what 
is meant by levying war, we are obliged to 
resort to the authority or decision of English 
courts on the statute of Edward the HI.: 
but though everything that has been done 
there is not to be considered as a proper 
precedent for us here, yet there are some 
rules and constructions in England that will 
apply to particular cases here. Wherever a 
set of men take up arms to oppose them- 
selves to the government generally, to sub- 
vert the laws, or to reform them, in that 
case they are said to levy war against the 
government The great criterion to distin- 
guish what amounts to this crime is the quo 
animo, or the intention with which the act 
was done. The object must be of a general 
nature, and not an assembly to do a particu- 
lar act; this would not be treason. I shall 
now show, by the conduct of the prisoner, 
that his views were not of a general nature, 
and that it was hy no means marked with 
that degree of malignity which the counsel 
for the prosecution have represented. You 
will consider that the residence of the prison- 
er was remote from the seat of government, 
and from that source of correct information 
which, as a member of society, he ought to 
have received, whereby to regulate his con- 
duct The people with whom he converse^ 
were unacquainted with your language, 
warmly, and perhaps superstitiously attach- 
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ed to old established laws and customs of 
the place where they resided. Having been 
accustomed to be taxed and assessed by 
men of their own choice; men whose con- 
duct they had a right to scrutinize, and 
whom they had used to bring to account, you 
need not be surprised that these people would 
at least hesitate at admitting innovations 
into their customs. The ideas which struck 
them naturally were, "From what source 
can this law arise, that should send a stran- 
ger into our townships to make assessments 
—a right which, exclusively, as we think, 
belongs to us?" They did not feel such 
prejudice against this law, considered as to 
its effects, but from the manner of its break- 
ing upon their view. The introduction of 
this new principle alarmed them, but they 
assembled, not to oppose the law, but to 
gain time for information of the real exist- 
ence of it. Under this delusion they labour- 
ed, because they had not the advantage we 
have of enjoying information, and the illiter- 
ate state they were in operated as a great 
source of their opposition. This ignorance 
and delusion were peculiarly manifested 
throughout all their conduct Their first 
meeting was held to consider whether it was 
a law or not Not being satisfied about it, 
and disappointed in their information, they 
met again, in order to tell the assessors not 
to come about their township to make the 
assessments until their doubts were remov- 
ed. The assessors went on, however, and 
all this while the people were enveloped in 
darkness. They warn the assessors; they 
tell them, "We don't want to repeal this law 
by violence." No; if they had, arresting the 
assessors would not have done it; they must 
have gone to a higher source; and if they 
had gone there with a determination to repeal 
or oppose it, the act might have received the 
stamp of treason. I deny that they arrest- 
ed any of the officers of the government in 
the execution of their duty. We have re- 
peatedly asked upon what authority these 
men acted: we have asked, and have not 
obtained satisfaction, and we therefore pre- 
sume the authority does not exist; and 
where there is no law, there is no transgres- 
sion. But suppose they had produced their 
authority, to what would their opposition 
have amounted? To a riot, and no farther. 
What course did Fries take in this scene? 
Humanity and tenderness, wherever his in- 
terposition was necessary, and he was pres- 
ent, characterized him. So far from sub- 
verting the government; so far from pre- 
venting the execution of its laws; so far 
from injuring or punishing these assessors 
while entirely in his power, ■ he prevented 
the very people who were with him from do- 
ing those acts, and he himself was industri- 
ous to release them, and lead them into a 
place of safety. If conduct like this is to 
be construed into the crime of treason, what 
act, I ask, will not by and by? If this is 
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treason, it is unhappy for us, for thousands 
in the United States have been guilty of 
the same thing. Because a law exists, must 
we acquiesce implicitly? have we not a 
right, as freemen, to think? have we #ot a 
right to object to it? It is impossible that 
we should be all of one mind with respect 
to the beneficial consequences of a law ; 
some difference of opinion will necessarily 
exist The opposition was manifested in 
different places, but it was all to the same 
law. But the opposition did, in no instance, 
amount to a traitorous intention, nor was it 
ever manifested in then* conduct from the 
beginning to the end. I ask you, if Fries 
ever took any active part in it, so as to dis- 
tinguish him as their leader. It has been 
declared that he opposed the law, and like- 
wise that he took men to Bethlehem to res- 
cue the prisoners, but we do not find there 
was any command given. There w T as a dif- 
ference of opinion on their way, whether 
they should go to Bethlehem or not If he 
had commanded these men, and had intend- 
ed to levy war against the government, some 
of them would not have returned; but he 
would have led them on to the object with- 
out consultation. Trace him towards Beth- 
lehem: there were several who could not 
pass the bridge because toll was demanded. 
When he came up, he said "Count my men." 
No doubt he meant only the men of" his own 
company, because we do not hear that he 
paid for more than his own. It does not 
appear that he had any communication 
whatever, informing him that such a party 
were to meet there that day, much less can 
it be imagined there were any treasonable 
communications. He went up with his men; 
but we find, while another company formed 
before the house, his men stood aloof: they 
did not form there in the ranks, nor did they 
come there for that purpose. The considera- 
tion that some of their country people were 
taken prisoners, and they thought it was un- 
constitutional and oppressive for them to 
be taken to Philadelphia to be imprisoned 
and tried, induced them to insist upon the 
rescue. What did they say, "We will bail 
them: if they are guilty, they ought to suf- 
fer." Bail is refused. The marshal could 
not have granted that request, but they did 
not know that When they found this, their 
proposal, was rejected, they determine they 
will have the men. Then John Fries ap- 
peared: a man who had used the assessors 
respectfully: a man whose character was 
that of humanity: he was chosen to go in 
to the marshal to demand the prisoners. 
One said he should be commander of them; 
but it does not appear that he did take the 
command at all; but we hear of two others 
who commanded on that day. Fries went 
in and conversed on the release of the pris- 
oners with the marshal, who, with great 
firmness, said that they must be taken from 
him. He went out again, and the men be- 
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ing pretty warm, he checked them: went a 
second and third time: all his aim was to 
prevent the shedding of blood. He pledged 
himself to the marshal that no harm should 
come to him from him or his company. 

If the object of these people had been of a 
general nature, men so obnoxious in the coun- 
ty as Balliott, Henny, and Eyerly would not 
have escaped their vengeance or resentment, 
when they were so niuch within their power. 
Had their conduct been stamped with trea- 
son, they would not have been satisfied with 
rescuing the prisoners: the officers would 
have suffered; but not one, we find, was 
hurt One strong trait, worthy your ob- 
servation, is, that their view in going to 
Bethlehem was not to prevent the operation 
of the law, but simply to rescue the prison- 
ers; and in this their conduct cannot amount 
to more than a riot and rescue: an offence 
•defined, as well as its punishment, in an act 
of congress. As the overt act must be laid 
in the county where the offence was com- 
mitted, and if it is true that treason was not 
committed at Bethlehem, where shall we 
look for it? The gentlemen will not attempt 
to prove, I presume, that the beginning of 
the treasonable act was in Bucks county, 
and its completion at Bethlehem. But Bucks 
has nothing to do with the present indict- 
ment at all, and ought not to be brought 
into view. 

air. Ewing then referred to Fost. Cr. Law, 
210, and 1 Hale, P. 0. 143, and Lord George 
Gordon's Case, each of which, he said, far 
exceeded the case of the prisoner at the bar. 
But, he observed, as the time and patience 
of the jury, to which he felt himself so 
much indebted, had been so severely tried 
already in this lengthy trial; and as the 
defence had been so ably handled by Mr. 
Dallas, and what remained would be, he had 
no doubt, well conducted by the justly ac- 
knowledged great talents of another learned 
advocate, he should forbear enlarging. The 
verdict you give, gentlemen, said he, will 
not only be of vast moment to the prisoner, 
but will also establish a precedent for future 
similar cases, and it will be to your immortal 
honour if you preserve and decide with im- 
partiality and firmness; while, on the con- 
trary, it will be a source of shame and dis- 
grace if you do otherwise, through the in- 
fluence of prejudice or the operation of ex- 
ternal circumstances. I can safely trust the 
life of my client in your hands, under a con- 
sciousness that those feelings of humanity, 
and a just estimation of the evidence, will 
outweight all other considerations, and thus 
will your righteous verdict gain you the 
gratitude of your country, the approbation 
of your own consciences, and the warmest 
thanks of the defendant. 

Mr. Sitgreaves.— I acknowledge the proprie- 
ty of an observation which dropped from one 
of the counsel for the prisoner in the course 
of his address to you: that is, that those who 
are concerned for the prosecution in criminal 



cases should not endeavour, by their elo- 
quence or ingenuity, to divert the attention* 
of the jury from the truth, or to stretch that 
truth so as- to give them more unfavourable 
impressions on the facts than they will bear. 
This, I must acknowledge, would have been 
unnecessary advice to me, because the views 
I shall be able to take of this subject will 
be but feeble and imperfect In the course 
of my limited and short experience, I have 
been but little conversant with criminal 
courts, and have paid but little attention to 
the Criminal Code, and never have been 
engaged in a case so important as the pres- 
ent, my public duties having, for some years 
past, drawn me from th^ bar. It may not 
be wondered, then, if I have not been able 
to bring into this court talents equal to meet 
those caned to the assistance of the prisoner. 
I must therefore say I shall not be able to 
do justice to the case. I confess I feel a 
desire that those persons who have been 
guilty of this second outrage and disgrace 
brought on the state of Pennsylvania may 
feel the punishment the law inflicts. I hope 
you and every one who hears me will join 
in this sentiment, for on it hangs much of 
our peace and security. I have no objection 
to going still farther. My lot is cast in that 
part of Pennsylvania where this unfortunate 
circumstance occurred. I feel particularly 
for the good order, peace, and prosperity of 
that part of the state; but I have unhappily 
seen it in such a situation that all the har- 
mony of society was destroyed; and if I were 
not to feel a strong desire that peace, har- 
mony, and good order should be restored, I 
should be destitute of humanity; for we all 
know that crimes can only be prevented by 
inflicting suitable punishments on the delin- 
quents. I wish, gentlemen, that the law 
should be executed against those who were 
criminal; but when I say so, let me not say 
that I wish the prisoner at the bar to be 
executed. No: my earnest wish is that the 
general good of society may be procured. 
This man must be tried by the evidence that 
is brought against him, and upon that alone 
he must stand for his guilt or innocence. 

Having said thus much, I begin now to pre- 
mise one or two things which I think should be 
altogether setaside,butwhichhavebeen much 
insisted upon. You have been told that the 
prisoner appears here on the charge of trea- 
son, under all the disadvantages of denuncia- 
tion by the president of the United States in 
his proclamation. Any of the assertions ol 
that proclamation are not to have weight on 
your minds, nor will it operate against the 
prisoner. He is to be tried by the evidence 
only, and you are not to regard anything 
you have heard out of doors before this trial 
commenced. Nothing should operate to doom 
the prisoner to a harder fate than the law, 
supported by fair testimony, provides. It is 
also as true, that nothing contained in that 
proclamation should operate to the benefit 
of the prisoner: if it should not convict him, 
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no more should it acquit him. The analogy 
which has been drawn does not exist be- 
tween this proclamation and the riot act of 
England, as you have been told; but even if 
it did, the inference would not be just. You 
were told that all who disperse on the read- 
ing of that Act are pardoned for crimes 
previously committed. It is not so. But 
more of that presently. The proclamation 
of the president was issued for one purpose, 
and the riot act of England, is read for an- 
other. The president has no authority to 
call forth a military power but under cer- 
tain circumstances. Wherever a combina- 
tion should form which is too strong for the 
civil power to quell, then the military may 
be called in to aid the civil, but with a hu- 
manity intending to prevent the effusion of 
human blood, and to call out military force 
as seldom as possible, the law has provided 
that a proclamation shall be previously is- 
sued, that the offenders may disperse peace- 
ably to their homes; but there is not a sylla- 
ble about pardon in it. The president has 
the power to pardon, it is true, but he has 
not done it by that proclamation. The riot 
act, which passed in the reign of George I., 
was enacted in order to prevent tumultuous 
assemblies: if people refused to depart within 
one horn* after it was read, they were guilty 
of felony, for which they were to suffer 
death, although the offence before was only 
a misdemeanour, yet the refusal to depart 
makes it felony; but it cannot be pretended 
that any such departure excused them from 
the riot, but, on the contrary, prosecution and 
conviction frequently take place for that 
crime, although they should disperse; and 
therefore it does not affect the merits of the 
case. The proclamation is as a blank paper 
before us, and therefore we must examine 
this case upon its own independent merits. 

Gentlemen, in summing up this case on the 
part of the United States, the method most 
natural to adopt is, First, to consider the law 
as relating to this subject; secondly, what 
was the amount of the offences perpetrated at 
Bethlehem: and, thirdly, inquire whether the 
facts produced in evidence are such as to 
convict the prisoner, and make him guilty of 
the charge in the indictment as applying to 
his particular case. 

First, with respect to the law on treason. 
I should have expected it was so well under- 
stood that there would have been no difference 
amongst us, however we might differ on its 
application to the prisoner; yet unfortunately 
there is, and we must endeavour to meet 
those objections. The statement which was 
made to you at the opening by myself, and a 
statement by the attorney of the district, I 
believe to be correct: I am confirmed in that 
opinion, and have no doubt it will be given 
to you by the court in the charge as correct 
We are not at this day to distract ourselves 
with theory: The law of Edward m. of 
England, called by some "the sacred statute," 
and by others the parliament who enacted it 



is called "The Blessed Parliament," that law 
and our constitution have adopted the same 
words. The judges in England, as eminent 
for their patriotism, as eminent for their ten* 
derness, and as eminent for their ability as 
any ever were in this country, have solemnly 
settled this particular in a variety of instan- 
ces, and unfortunately, young as this country 
is, there has been the necessity for a court of 
the United States for this district to settle the 
principle likewise. The adjudications under 
this statute were made by men ail well known 
for their love of liberty. We have no need 
to conjure up a different exposition, or differ- 
ent form of construction, than what has al- 
ready been admitted in both countries: in- 
deed, it is what cannot be shaken at this day. 
It is, that all insurrections by a multitude of 
people with intention to usurp by violence or 
intimidation the lawful authority of the gov- 
ernment in matters of a general and public 
concern, in which the insurgents have no inter- 
ests distinct from the rest of the community, 
is treason. From the best consideration I 
have been able to give the subject, I have 
formed this definition, which I believe com- 
prises the whole that can be said about it, 
and I believe no more: I think this assertion 
will appear to be justified by the best au- 
thorities. If this description is just, the of- 
fence is clearly settled, and amounts to "levy- 
ing war against the United States." In the 
most essential parts, I think this rule has 
been settled by the counsel for the prisoner. 
The intention, which constitutes the gist of 
the offence, is proved to have been to some 
general object; if the intention was to grati- 
fy some private concern or interest, even if 
there be all the apparatus of war, as guns, 
fifes, drums, &c, whatever violence should be 
committed under it, it cannot amount to trea- 
son, because the intention is not to a public 
matter, whatever other crime it may amount 
to, and whatever enormities may be commit- 
ted. This may be the case, in order to grat- 
ify some particular passion, or some particu- 
lar interest It is the intention, which dis- 
tinguishes treason from other crimes: Riot 
is generally much like it, but not being of a 
public nature, is only a misdemeanour: Trea- 
son, on the contrary, is the greatest crime 
known to the laws of any country. Lord 
Mansfield, at the trial of Lord George Gor- 
don, expresses the same opinion. If this is 
a true position, it is certainly an irresistible 
inference, that insurrection for the purpose 
of suppressing and preventing the execution 
of a public law, is to prevent or obtain a 
public object and of course must be high 
treason within the rule of our constitution. 
Yet this has been repeatedly denied by the 
gentleman to be high treason; nay, he even 
went on so far as to say, tnat in England no 
such thing had taken place; he says it must 
be a combination to oppose all the laws; or, 
at least to force the repeal of a law. Gentle- 
men, I think I have stated enough to con- 
vince you that this is erroneous: If treason 
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is the unlawful pursuit of an object of a pub- 
lic nature, then the suppression of a public 
law is treason. But I would not have you 
rest on my definition, if I cannot bring you 
full proof in favour of it See 1 Hawk. P. O. 
c. 17 r § 25; 1 Hale, P. C. 133. - And this posi- 
tion is confirmed still further by a precedent 
of our own. U. S. v. Vigol [Case No. 16,621], 
&c. I consider this settles the question be- 
yond all doubt, and it ought to rest so forever, 
the decision was so serious and solemn in 
both countries. I shall assume this as an ac- 
"knowledged point throughout the whole of 
my inquiry. I should have added the opinion 
of Mr. Erskine, in Lord George Gordon's trial. 
Speaking on the treason statute, he says— 
None of them have said more than this, that 
war may be levied, not only by destroying the 
constitution, or the government itself, but by 
assuming the appearance of war, to endeavour 
to suppress a law which it has enacted. It 
is certain that British cases go much farther, 
and if it was necessary, and the case required 
it, it could be justified by decisions in Eng- 
land upon points infinitely less strong than 
those I have quoted: points which were set- 
tled at a very early period, which neither the 
parliaments nor the courts have ever inter- 
posed to change. Cases of public grievances, 
whether real or pretended, whether they grow 
out of law or out of practice, as pulling down 
all enclosures, &c., which are the invasions 
of private right, from its universality— is high 
treason. Again, usurping the powers of the 
government by pulling down all bawdy 
houses,* is high treason. The case referred 
to by Mr. Bradford, in Mifflin county, was, 
that a particular judge was driven from the 
bench: they did .not oppose the sitting of the 
court, but they had a resentment against 
the individual, and therefore the prosecution 
was for riot. This will assist us in our far- 
ther inquiries upon the present occasion. 
This crime is said not to be treason, but a res- 
cue and bare obstruction of process, and with- 
in the sedition law, or within a clause of the 
penal code, and therefore not treason. But 
whatever nature an offence may be of itself, 
if it is accompanied with this particular act 
of treason, the act becomes treason: I willing- 
ly admit that a rescue of prisoners may be 
without treason: a person may be willing to 
risk the law rather than his friend should 
suffer, and may therefore rescue him; this 
would be but misdemeanour: If ten men in 
arms go to an oificer and rescue his prisoner, 
if it be done in a private manner, it is no 
more than a misdemeanour; but if these same 
ten men in arms go from motives of a public 
nature, then it becomes treason. The inten- 
tion, therefore, makes the crime to differ. It 
is said farther, that the legislature of the 
United States have passed a solemn opinion 
upon it, and that they have called it no more 
than a combination of certain facts; a rescue, 
&c, against which it has provided; and there- 
fore it cannot now be called treason. I think 
this received a good answer by Judge Wilson, 



— U. S. v. Mitchell, [Case No. 15,788],— and 
the objection was solemnly overruled by the 
court The sedition act was not made at 
that time, to be sure; but if it had, there 
can be no doubt but it would receive the 
same answer, and meet the same fate by this- 
judge if read in objection. But the first sec- 
tion of the sedition act describes a different 
sort of combination, and is not levying of 
war. There must be of necessity a conspir- 
acy in levying war, but there may not be one 
in an unlawful combination. 

(Judge PETERS. — Whatever the crime 
would have been without a treasonable inten- 
tion, with a treasonable intention it would 
constitute the overt act) 

Mr. Sitgreaves.— The cases in the books 
are strongly demonstrative of this particular. 
In Benstead's Case, Fost Cr. Law, 212, "cer- 
tain unpopular measures having passed in the 
council, the odium was thrown on the Arch- 
bishop of Canterbury. A paper was pasted 
up in London, exhorting the apprentices to- 
rise and sack the archbishop's house at Lam- 
beth, and accordingly some thousands went 
with a declaration that they would tear the 
archbishop in pieces." It was not attacking 
the individual, but the officer, that became 
high treason. The same with respect to the 
attack on General Neville's house during the 
Western insurrection; the attack on him was, 
because he was an officer, and therefore being- 
upon the office and not the man, it was upon 
the government, and high treason. 

Such is the general opinion of treason: the 
great inquiry will now be, what was the In- 
tention with which the offence at Bethlehem- 
was perpetrated? It is allowed to be a res- 
cue; it is conceded also that there was an 
obstruction of process: If it was so, it was 
a part of the general system which, being 
of this public nature, obtains the magnitude 
and operation of "treason. Before I go into- 
the examination of this, I will make an ob- 
servation on what has been said: that the 
overt act must be proved in the county where 
it is laid. I heard this position, but I did 
not discover any application of it, and there- 
fore I am at a loss to know how to treat it. 
There exists in England, and in the state of 
Pennsylvania, a form in the direction to the 
grand jury, which deserves notice; they are 
sworn to inquire for the body of the county. 
This causes considerable dinlculty, particular* 
ly where something done out of the county is- 
required as an ingredient in the charge, and if 
the beginning of a crime was in one county, 
and its completion in another, the difficulty 
would be greater; but even those diflaculties. 
are remedied. The idea of his houour, Judge ■ 
PETERS, the other day, appears to be sound. 
That a district is the same as it respects the 
United States, as a county is to a state, and, 
therefore, the grand jury are drawn, not 
from the body of the county, but from the 
body of the district, and the whole extent 
of the district is equally connected with the 
venue, if it be laid there. As to the evidence^ 
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therefore, I consider the crime may be laid in 
one county and proved in another. 2 Hawk. 
P. G. c. 46, § 182. I consider whatever rule 
applies in England, or in our state govern- 
ments relative to counties, is the same re- 
specting districts under the general govern- 
ment of the United States; likewise, if the 
overt act be proved in the county where it is 
laid, you may go out of the county for evi- 
dence to show the intention with which it 
was committed. This, I think, cannot be 
denied. In Fost Cr. Law, 9, we see that an 
overt act not laid, may be brought as evi- 
dence to support one that is laid, in order to 
show the intention. 

With respect to hearsay evidence, the rule 
of law is, that the circumstance of the oral 
testimony is regarded, as it may tend to es- 
tablish other evidence, though of itself it be 
no proof. There are a variety of instances 
In which it is necessary to be admitted, 
though there is a rule against it in others. 
In all cases where proof is to be made by 
evidence of general reputation, it is useful; 
so, upon, this occasion, it is competent to us 
to prove the general state of the country; if 
proper to show the general state of a country 
where insurrection prevails, it is as proper in 
•order to show the general combination, the 
design and intention, because it may be the 
only effectual way of coming at that knowl- 
edge. For instance; this information, which 
was received by the commissioner in the dis- 
charge of his official duty, is proper evidence 
to show why the law was not carried into 
effect, and, consequently, the criminal spirit 
of the country. Poph. 152. 

Mr. Sitgreaves then went into the case of 
Lrord George Gordon, which had not been 
represented to the jury by Mr. Dallas to his 
satisfaction. He related the circumstances 
of that riot at length. He said the acquittal 
of that gentleman was not a certain proof 
of his innocence; doubts might have arisen 
on the minds of the jury as to the sufficiency 
or character of the evidence, or there may 
have been a contradiction of testimony, by 
which all the credit of it would be taken 
away. Besides, it did not appear to him that 
the act of high treason was committed; the 
multitude who accompanied Lord George to 
the parliament house, did not go to compel 
a repeal of the law, or to overawe the par- 
liament, but from a report that the numerous 
signatures were not rightly obtained, they 
went to stamp truth on the instrument, and 
convince parliament of the respectability of 
the signers. Besides, the main point of evi- 
dence of what a person heard Lord Gordon 
say in the lobby, was received doubtfully by 
the jury. Many things went to make the testis 
mony not so unambiguous* as it ought to be 
on a trial for life or death, and on that ac- 
count, perhaps, the learned judge charged 
them, if a doubt hung upon their minds, to 
acquit the prisoner. Upon the whole, no in- 
ference can be drawn from that case. 

Gentlemen, another extraordinary position 



was taken, by both the counsel, in defence of 
the prisoner. It was said, that it could be 
no offence to rescue prisoners who were tak- 
en up for acts committed against men who 
acted without authority, nor to oppose men 
who had not authority to assess under this 
law. It was attempted to be shown you that 
some of the assessors had not received their 
warrants agreeably to the act of congress, 
and, thence, all the outrages were tolerated! 
I do not suppose that the gentlemen, engaged 
for the prisoner, mean to go beyond the case, 
in which they are engaged, but I must say 
that their zeal on this occasion, has intro- 
duced a dangerous principle. If the apostle 
of any insurrection had come reeking from 
the gore of Europe, and had preached up to 
you this doctrine, he could not have done 
it more completely than those gentlemen; 
agreeably to this, the whole country may 
raise themselves into array against those 
who, de facto, exercise the authority of the 
government and the laws, yet, if called to 
account, the court must be informed, if the 
ingenuity of the counsel can find a fault in 
the appointment of the persons engaged in 
the execution of the laws, that they have 
not transgressed the laws, and upon that ac- 
count! Is not this at once sapping the 
foundation of society, and by a kind of en- 
couragement of insurrection, striking hard at 
the root of all government ? This is an opposi- 
tion, in my opinion, upon a dangerous and 
destructive ground. I am not disposed, at 
this time, to enter into any argument wheth- 
er it is necessary to prove the appointment 
of the officers, but, admitting it is true, that 
upon the indictment of persons for obstruc- 
tion of process, or obstruction of a public 
officer in his duty, it is no offence without he 
prove his due appointment, yet it does not 
follow that facts given in evidence to prove 
an outrage, should require all that strictness 
of examination. You will observe that the 
prisoner does not stand charged with any- 
thing but the rescue at Bethlehem; he is not 
now charged with the offences he committed 
in Bucks, or anywhere else, much less with 
anything where he was not present. These 
previous transactions are given you to show 
the intention with which the last outrage 
was committed; it is only to show the tend- 
ency of the design. These gentlemen ex- 
ercised the offices, and it does not appear that 
there was the least doubt expressed in those 
counties of their authority, neither by the 
prisoner nor any person whatever, who asso- 
ciated with him, at any time or on any 
occasion; their opposition was not founded 
on any such pretext, but it grew merely out 
of the law, and, therefore, it must appeal* 
that the outrage was an unequivocal fact, 
conducted with the intention, so far as we 
can collect, to defeat the law. On these 
grounds there is no necessity for proof of 
due appointment. But what are the objec- 
.tions, or what proof do they require? There 
is no pretensions to a doubt respecting the 
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legal appointment of any officer but the two 
assessors at Penn in Northampton, and Mil- 
ford in Bucks; Mr. Eyerly himself tells you, 
that all the rest were appointed by the board 
of commissioners, and that at Penn, the as- 
sessor refused, and Mr. Balliptt had the 
blank to fill up. Respecting the other, Mr. 
Foulke supplied the place of Clark, who held 
his appointment, and Mr. Foulke was ap- 
pointed to assist him. How, then, gentle- 
men, from those two cases, could a general 
inference be warranted that the appoint- 
ments were irregular, and upon that ground, 
these outrages be justified? "We have heard 
much about the danger of following Eng- 
lish precedents, and about the words "high 
treason." There is a species of treason 
in England which cannot exist here; that 
is, conspiring against the life of the king, 
and speaking of mere words, which have 
frequently been construed into that crime. It 
has been a question of great doubt whether 
words can be called treason, but in that 
country or this, it is necessary to prove the 
intention with which a crime was commit- 
ted; and, therefore, mere words, though it 
is true cannot convict, yet if a man has done 
a lawless act, we may exemplify the design 
by words, even of the prisoner himself. 
With respect to an action done publicly and 
notoriously, that is a matter capable of posi- 
tive and absolute evidence, plain to the 
senses; those who see it can tell of it, 
but there can be no way of diving into the 
heartt If the party himself, from that recess, 
should develop his designs, these declara- 
tions made, either by himself or others who 
heard him, can prove the intention of his 
actions, and for that purpose is good evi- 
dence. 

Gentlemen, I have now said all, which I 
think necessary, with respect to the law on 
treason. I am confident I have not done 
justice to it; but what I have omitted will 
be amply supplied by the attorney of the 
district, and their honours upon the bench. 
I shall now proceed to investigate the facts 
as they have appeared in evidence, and ap- 
ply the law to those facts, in order to show 
you what share of guilt the prisoner trans- 
acted. In doing which I shall only select 
the most prominent features of the testi- 
mony which may go to prove my position. 

First, with respect to levying war. I think 
it will require but few words to show that 
there has been an insurrection in the three 
counties; that at Bethlehem there was a mul- 
titude of people in arms, amounting to the 
full sense of the words of "levying war with 
arms;" the insurgents had all the apparatus 
and accoutrements of a regular military 
force, and they went there in military array. 
This is proved by fifteen witnesses, not by 
two, merely. It is farther certain that this 
multitude of people perpetrated atrocious 
and lawless offences, and in contempt of all 
legal authority, after solemn, reiterated, and 
repeated warning; that the marshal, con- 



formably to that humanity which character- 
ized him, sent a deputation to them, requir- 
ing them to go home and to abandon their 
purpose; that he selected persons who were 
most likely, from their political opinions, to- 
procure the object: but, nothing would do 
for them short of what they set out upon, 
and the mission failed. 

We will next consider for what purpose 
this outrage was committed. It was said 
to be simply for the purpose of releasing the 
prisoners; this was the abstract and naked 
design. If such is the fact, the prisoner 
must be acquitted: but if he had an object 
beyond that; if it should appeal' that this 
was one link in the chain of opposition to th;> 
laws, then it mounts higher, it mounts to- 
treason. It is my purpose to show you that 
their object was higher than a mere rescue, 
and that it did not flow from any particular 
regard to the prisoners in custody, but it- 
was a public opposition, and one means used 
with a view to prevent the execution of a. 
law of the United States. Gentlemen, the 
mere recital of one or two facts will be suffi- 
cient to bring this home to the mind of any 
man who is not determined to shut his eyes 
against plain testimony. 

It is in full and complete proof before you, 
that, in the counties of Northampton and 
Bucks, the opposition was almost . general, 
and that in the township of Milford, all 
along the river Lehigh, and both sides of the 
mountain, there was a union in opposition 
to the law, uniformly conducted with sys- 
tem, menace, and threats; that the persons 
who thought proper to assist in the execu- 
tion of that law, were previously intimidat- - 
ed not to accept of it, and after they had ac- 
cepted, they were prevented from executing 
it, and in many places until the march of* 
the army, the law did actually remain un- 
executed. I shall not state to you the par- 
ticulars of this evidence, but remark that 
the system was general, and that it was ac- 
companied with threats and menace, and 
that the friends of the law, and those who 
were peaceably inclined, were prevented, 
under the influence of this terror, from 
speaking their minds on the occasion; and 
even the magistrates of the country were so 
impressed, or so intimidated, as not to per- 
form the duties of their office: that the law 
was completely prostrate, and persons who 
would have given testimony against them, 
for these proceedings, were afraid to do it 
In the course of this proceeding, it was re- 
peatedly declared, that if any person should 
be arrested for opposition to the law, they 
should be supported. This system of men- 
ace was general; it was not an opposition 
grounded particularly upon the obnoxious 
characters of persons who were employed 
in the execution of the law, but upon the 
law itself. There was an offer of a particu- 
lar commissioner to use his influence, that 
they might choose $heir own officer, but that 
would not satisfy their object; no, they said. 
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if they accepted that offer, it would be ap- 
proving the law, and that they would not 
do. Mr. Eyerly, the commissioner, had been 
for many years the representative of this 
district in the legislature. Mr. Balliott had 
been in the legislature, in the council, and 
in the state convention, which proves they 
were men of confidence in their district, and 
that the particular dislike now exemplified 
was not to them as men, but as officers un- 
der the law. One of the counsel for the pris- 
oner went minutely into all their views, and 
the veins through which they acted, and 
endeavoured to palliate or excuse the con- 
duct of these insurgents; while, at the same 
time, he appeal's to know what were the 
views of government in prosecuting the de- 
linquents; but there is no necessity to an- 
swer that, because the prisoner is not on his 
trial for obstruction of process. I most 
solemnly disavow that political party spirit 
enters at all into this prosecution, and beg 
the jury will dismiss all party spirit and 
prejudice from their minds. However we 
may differ on points of law, we must agree 
with them that the people had a right to 
examine and explain the law, and express 
their dislike to this or any other law. Their 
opposition to this law might have been right 
or wrong; it does not alter the case; and 
God forbid that any motive of the kind 
should influence us to revenge. These are 
natural rights under a free government, 
which every citizen has a right to exercise. 
We are not now inquiring into the nature or 
grades of any or all those particular offences; 
whether this particular outrage is a riot or 
that a misdemeanour, or whether it amounts 
to treason; we are simply showing to you, 
from the evidence collected, the weight and 
force of those facts; to wit, that there was 
opposition to this law, and that universally, 
and that these people did their utmost to 
endeavour to stop the execution of the law; 
and that these acts were in strict union with 
the last act at Bethlehem, of the intention 
of which the previous acts collectively are 
plain proof; for, certain it is, that an act 
illegal in its nature, may receive color and 
complexion from one that is strictly legal. 
Suppose a man had reduced his thoughts on 
the subject to writing, without any intention 
of communicating it to any person; suppose, 
in that writing, his intentions are fully de- 
clared with which such writing was drawn; 
then this act, though innocent in itself, 
would be competent evidence to show the 
intention with which a subsequent outrage 
was perpetrated, and it would be in full 
proof to show that a violent opposition to 
the laws in that county, particularly to the 
act for the valuation of houses, and that it 
was not from a personal or private motive, 
but generally an aversion to the law itself, 
so that a long time after the period fixed for 
its execution, the law actually remained un- 
fulfilled. In several parts, the people returned 
to a sense of their duty and submitted to 



the laws, and happy would it have been for 
the government as well as themselves if they 
had all done it; for, then, this investigation 
would have been prevented. But, in some 
parts, the marshal, and those who were 
with him, who were not volunteers as has 
been insinuated, but acted in conformity to 
their duty as public officers — these were in- 
sulted, arrested, and obstructed as officers. 
The marshal was abused by numbers of peo- 
ple at Millar's town, and he was not able, 
though he touched Shankwyler, to execute 
process on him. Gentlemen, all I ask of you 
is to connect the circumstances in your 
minds,— the general course of events which 
gave rise to what afterwards was consum- 
mated at Bethlehem. The prisoners who 
were rescued were desirous of accompany- 
ing the marshal to Philadelphia; they would 
rather not be liberated; they were taken 
from . various parts of the country, un- 
known to each other, and more so to the 
persons who rescued them; there was no 
private attachment, regard, or resentment; 
what, therefore, could be the motive of the 
insurgents? Could it be interest? No! it 
would be bad policy to spend dollars to op- 
pose a tax law rather than cents to support 
it Was it a private, distinct interest they 
had, which did not concern the community? 
If not, agreeably to Judge Foster, it was 
treason. I have said that these prisoners 
were not known to the insurgents; I would 
make the exception of Shankwyler; but you 
will observe that he never did surrender 
himself to the custody of the marshal, and 
though some said they were come to see him 
as a neighbour, others to see his partner 
(accuser), &c, yet he was not de facto in 
custody. It could not be to rescue him that 
this large armed body met, because he could 
have been safe by keeping at home. But one 
solemn fact respecting the others demands 
a solemn inference. The Lehigh prisoners 
had cordially submitted to the law, and thus 
desired to recommend themselves to the 
mercy of the government by penitence, and 
actually at last gave the marshal their indi- 
vidual assurances to meet him at Philadel- 
phia, I ask, then, by way of inference, 
what becomes of all the private object or the 
neighbourhood esteem necessary to vindi- 
cate these insurgents? It was not for the 
prisoners* sakes, but through opposition to 
the law, that they did this act, for it is 
plain that the persons in custody of the 
marshal were afraid as much to trust them- 
selves in the hands of the mob, as Mr. Eyer- 
ly or Mr. Balliott were. They doubtless had 
a treasonable, a rebellious determination to 
oppose the government; the previous decla- 
ration of the party was, that "if any per- 
sons were there in confinement who were 
opposed to the law, they should be rescued," 
was a plain indication of their opposition 
to the law, and that this rescue was a part 
of the general opposition. Mr. Sitgreaves 
then went into a review of the evidence re- 
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specting the meetings at Upper Milford, and 
at Schynier's where, he said, opposition to 
the law marked the conduct of the people, 
hut at I/ower Milford, the prisoner at the 
bar by his own confession, eminently dis- 
played his intention; and, after recapitulat- 
ing the evidence, proceeded. Gentlemen, 
w T hen these facts are taken into view, so im- 
mediately preceding and so directly pointing 
to what took place at Bethlehem, can you 
hesitate, as honest men desiring to do jus- 
tice, and speak impartially between the pris- 
oner at the bar and his country, that he went 
there, not merely to rescue prisoners, but to 
execute a part of the general opposition to 
that law of the United States? If he has 
•done so, he is guilty of treason. Let us now 
iittend to the evidence which grows out of 
the avowal of the parties themselves at 
Bethlehem, at the time of the outrage. 
These are previous indications, which cer- 
tainly point as truly to the intention as the 
needle points to the pole. 

After a full consideration of the testimony, 
~blv. Sitgreaves proceeded.— 

Here, then, gentlemen, the evidence closes. 
"We find this man is not of a yielding texture; 
Tie still continued in his opposition, even at 
the time there was a recommendation to sub- 
mit to the laws: at a meeting at Marks', it 
was determined to recommend submission to 
the°officers, and all the laws of the United 
States, and to desist from opposition to the 
laws. This is proof that there had been op- 
position to the laws in the three counties. 
"When these things were done, Mitchel asked 
Pries if he ever did intend to oppose the laws. 
""Xes, I did," was his answer. In the testi- 
mony of Mr. Roberts, we have proved the 
general state of opposition, as well as the 
guilt of the prisoner: this witness was called 
"by the prisoner's counsel. To be sure he 
proved the prisoner's penitence and submis- 
■sion. If he had not been guilty, he could 
not have been penitent He said he had 
not slept for several nights: an acknowledg- 
ment so much the more pertinent to prove 
that he had been doing what he knew was 
wrong. 

Gentlemen of the jury, I have endeavoured 
to show you this subject in all the points of 
view I am able, so as to give you a right 
understanding of the facts; and permit me 
* to declare to you that I have not wilfully 
-perverted either the law or the facts, to the 
best of my knowledge; yet it is possible I 
may have done it; if so, you will be unde- 
ceived in those particulars by the court 
Gentlemen, you have a solemn duty to per- 
•form: we have all had a disagreeable and 
tedious undertaking: I pray you to do it in 
such a way as may do justice to the prisoner 
at the bar; and at the same time consider 
'how much the happiness, the peace, and tran- 
quility of your country depend upon a fair, 
impartial and conscientious verdict, which 
there is no doubt but you will deliver. 

Mr. Lewis.— It is now become my duty to 



address you on behalf of the prisoner at the 
bar, who is arraigned before you on the im- 
portant issue of life or death: I do it with 
the more confidence, because I have not been 
able to learn from the counsel for the prose- 
cution, a single instance of English law that 
comes up to the present case, in good times 
or in bad times, so as to denominate it trea- 
son, except in a determination during the 
bloody reign of Henry VIII., and that is 
mentioned among the evils of the time: I 
have not been able to find it under any ex- 
isting circumstances whatever, and yet any 
person who is the least acquainted with 
English history or law, must know that the 
excise law and the shop-tax, as well as some 
others, have led to riot and insurrections, 
and a variety of trials have been held upon 
them. It may be right to make the experi- 
ment upon the present case; but, unless this 
prosecution is warranted, established in good 
times, and upon solid grounds, I am sorry to 
say, but truth compels me to declare, that it 
is a burning torch in the hand of a madman; 
it is a flaming sword in the hand of a tyrant, 
and has done immense injury in England. I 
know there is no intention in the attorney, 
in this case, -to do anything that is wrong; 
yet I wish more reflection had been used, 
before the prosecution had gone on. Thus it 
was in England respecting Hardy, Tooke, 
Thelwel, and others; those who most under- 
stood the whole of the charges were not satis- 
fied to call their crime a misdemeanour, 
though there was no direct point, in ancient 
or modern law, warranting any other indict- 
ment, yet the experiment was tried; but an 
English jury appreciated it in its proper light, 
and they resolved to do nothing which their 
ancestors had not done, not even in the ap- 
plication of constructive treason; and, there- 
fore, after a mature discussion, they returned 
a verdict of not guilty. "When, on the present 
occasion, the causes and proceedings are duly 
considered, I am satisfied you will feel it a 
duty you owe to the prisoner now before you, 
and to your country, to pronounce a like ver- 
dict It is not because a circumstance any 
way similar to this has once taken place, and 
been argued upon the same grounds, that 
therefore it is right it should take place upon 
the present occasion; adopting a principle of 
this kind has often made courts, in arbitrary 
times, take gigantic strides over the statute 
of Edward III., so that a man could not 
know how to look, act, speak, or even think, 
without difiiculty and danger. I have said 
that I am not able, except during the manda- 
tory reign of Henry VIII., to find the trace 
of a single instance where rescue, under any 
circumstances whatever, has been found to 
amount to treason, and if succeeding ages 
did not consider themselves bound by that 
practice, I trust you will not sit here to estab- 
lish a law, but to give it such a construction 
as justice demands of you. I have under- 
taken this cause the more readily, because I 
do not undertake to justify, to palliate, nor 
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to excuse; but I censure the transactions 
which have given rise to this trial as much as 
the counsel for the prosecution does: I am 
as sensible as they are, that those people 
violated the law without cause; and I came 
not here to set up a mock excuse for them: 
No, it is my opinion that they merit exem- 
plary punishment, but that punishment must 
be comformable to law, or, when once the 
law is overturned, the consequences will be 
incalculable; offences higher than the present 
may be committed with impunity by some, 
while those of less grade will be severely pun- 
ished in others. It is not for me to say that 
the prisoner is entirely innocent: To me, to 
the court, and to you, it is totally immaterial 
whether he has acted wisely or foolishly, 
guilty or innocently, if not guilty of the of- 
fence upon which he now stands upon his 
deliverance. I may be asked here, how I 
came to defend a man who, I had admitted, 
had violated the law, and in some degree set 
the government at defiance? My reasons are 
these: It is the privilege of every man to 
have a fair trial, and not to be condemned 
without being heard, especially in affairs of 
a highly criminal nature; few men are ca- 
pable of defending themselves before a court, 
and in a capital case, from the perturbations 
of their minds, still less so than in any other: 
And woe betide that country, where a man 
so charged should not be entitled to every as- 
sistance that he can procure! By the statute 
of William III., which is the first that ever 
allowed counsel at all, the court were direct- 
ed to assign counsel, who were obliged to 
render all the assistance in their power; the 
same is allowed by our act of congress (page 
112, § 29); for without that, he may be con- 
sidered as condemned unheard, and the pub- 
lic mind would be left unsatisfied as to the 
innocence or guilt of the accused. Those 
who have entertained the surprise I have 
hinted at, at my being thus engaged, have 
doubtless acted from the best of motives; but, 
not satisfied with this, and wishing to spill 
the blood of a man before he is proved guilty, 
some calumniating scoundrel has, in a public 
print, had the hardihood, during the present 
trial, to impute to the unhappy prisoner's 
counsel, the base influence of gold, when all 
concerned know very well that the prisoner 
has not a farthing to give, and not a 
farthing, nor even a promise of any, was 
ever given to those who have under- 
taken his defence. I will say no more re- 
specting this vile attempt, but that the law 
says no publication shall take place which 
may tend to influence a court or jury, while 
a trial is pending, and therefore it is a high 
contempt thrown upon the court, and upon 
you, and the probability is that either the 
author or the publisher will be brought to an- 
swer for his conduct. 

There is one thing, gentlemen, I would 
wish to caution you against There are 
many citizens who suppose that the troops 
will never turn out again unless a conviction 



takes place on the present occasion, and that 
an insurrection will soon appear again: but 
this is paying a poor compliment to our vol- 
unteer troops, to suppose they would not be 
satisfied without shedding blood: Gentlemen, 
let no arguments or considerations have 
weight with you but what are supported by 
law, and then decide, regardless of the conse- 
quences. Another matter I would caution 
you against, is one with which I found very 
considerable difficulty to cope; but at length. 
I divested myself of it, and I pray you to do 
the same: I mean all kinds of prejudice as- 
to the party tried and trying. Our constitu- 
tion and our laws are wisely calculated to 
preserve the happiness and interest of our- 
selves and posterity: our government is 
composed of tried patriotic characters, and 
our political bark, with such men at the 
helm, need not fear a storm; but notwith- 
standing this, it is vilified and abused. 
These are grounds for prejudice to work up- 
on, and it is difficult, I can say by experience, 
to avoid its influence; but when we come to 
the sacred temple of justice, even if to de- 
cide between A and B, on a matter of trifling 
property, we are sworn to an impartial and 
unprejudiced decision; and how much more 
it is demanded of us in a case of life and 
death? It is necessary to enter that temple- 
divested of opinion or bias, otherwise there 
is not a fair scope for our reasonable facul- 
ties to act, nor can our consciences be ac- 
quitted of guilt I will take the liberty of 
reminding you that your oath is "that you 
will well and truly try, according to evi- 
dence;" this obliges you to expel everything 
from your minds which you might have 
heard out of doors respecting the whole busi- 
ness of the insurrection, excepting such only 
as proved by the evidence. Your present sit- 
uation, gentlemen, imposes upon you a duty 
which is highly important; important as it 
concerns your country, the prisoner, and like- 
wise yourselves: it concerns him, because 
his life or death is, in some measure, placed 
in your hands; it is upon your verdict it de- 
pends whether he shall continue with indus- 
try to spend the remainder of his life with 
his family and friends, or whether he must 
leave them all, and be suspended between 
heaven and earth to a gazing multitude. 
Your decision is of importance to your coun- 
try, because we are now treading upon the 
dangerous and, I had almost said, unbeaten 
ground of constructive treason, and because 
it may and will operate as a precedent to 
future proceedings. Nor is it less important 
to yourselves, because, if, owing to honest 
intention and mistaken views, you should g-> 
farther than a reflecting moment would dic- 
tate, in some circumstance of a public nature- 
which might possibly occur, the work would 
be irretrievably done, the reflection would 
come too late, and pardon would be out of 
the question. 

I will now proceed to consider the par- 
ticular offence imputed in the indictment t> 
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John Fries, tlie prisoner at the bar, by which 
lie must be convicted, if at all. Ctfr. Lewis 
here read the indictment) To this indict- 
ment be bas pleaded not guilty, and you are 
sworn to decide upon tbe issue. The question 
is not whether he has, or has not, been guilty 
of a riot or rescue: he may have been guilty 
of a high misdemeanour, of this or the other 
description; but the question is, has be or- 
dered, prepared, and levied war against the 
United States? That is the language of our 
constitution, and the act of congress formed 
thereupon. In order to insure the convic- 
tion of this man at all events, it has been 
stated to you, and that with no small degree 
of confidence, that, as the framers of our 
constitution have adopted the words of the 
English statute, the courts are bound to ad- 
mit the expositions which have taken place 
upon it from time to time in the English 
courts: though we have laws of our own. 
yet in order to know the true meaning of our 
constitution, we are to go back into the re- 
motest and most dark ages of English his- 
tory, to understand its meaning! The Eng- 
lish statute, or the opinions of the courts of 
justice, are equally become part of the Code 
in that country, it is true, and it was as possi- 
ble for the framers of our constitution to 
have extended tbe one as the other to this 
country, had they chosen so to do, but their 
not doing it is a presumptive proof that it 
was not acceptable. To me it appears 
strange, that while tbe English statute is not 
in force here, the English construction of 
that statute should! That is a position i 
never mean to subscribe, but controvert it 
from tbe beginning to the end of this case. 
As we have enacted laws of our own, and 
have not extended the laws of England to 
this country, we must put our own construc- 
tion upon them, and not the determination 
of an English court. Neither the English 
laws nor the opinions of English judges are 
to be regarded any farther than is consistent 
with our good, to appreciate which, the situa- 
tion of the times when those opinions were 
given, and whether the judges were de- 
pendent or independent, are important con- 
siderations. I do not mean to find fault with 
English decisions in general: I believe that 
with regard to property, since the judges 
have been rendered independent of the 
crown, it is as wisely administered as the 
laws of any part of the globe are: but they 
were not always in a situation to give im- 
partial opinions, when they held their sta- 
tion at the will of an arbitrary monarch, 
who could hasten or delay causes at his 
pleasure, to which the judges were the most 
obsequious tools. Such has been the deci- 
sions of some periods respecting treason. But 
it is not true that the very words of the 
English statute are adopted in our constitu- 
tion: they very materially differ: the stat- 
ute of Edward III. does not provide that con- 
fession must be made in- open court if receiv- 
ed at all; it does not specify that two wit- 
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nesses shall be necessary to establish tne 
fact, but it was Left to the court upon prin- 
ciples of common law; nor does it say a sin* 
gle word about an overt act Since, then, 
the two statutes are so dissimilar in impor- 
tant points, it would be very wrong to admit 
of the same construction in both. So careful 
was our government of the lives of our citi- 
zens, viewing the injuries other countries 
had sustained by indefinite laws, they pro- 
vided that the crime should be put in the 
indictment, and supported by the testimony 
of two witnesses. In England there might 
be one witness to one overt act, and another 
to another. 

But I shall now proceed to show what does, 
or what does not amount to levying war: in 
doing this, we are not to go back to corrupt 
times, under corrupt judges, nor do I think 
the observation of those judges are in the 
least obligatory upon our courts; but how 
far they will be respected, is another ques- 
tion; we may rest assured they will be re- 
garded no farther than reason will suggest. 
This I consider of importance, not only at 
present, but to posterity. Most of our laws, 
it must be 'remembered, are from England, 
and were brought with our ancestors as their 
birth-right: this was the case wherever Brit- 
ish subjects emigrated; but as soon as we be- 
came independent states, we enacted laws of 
our own, although in a great degree copied 
from British States, but they became new 
under our constitution. I think, gentlemen. 
I shall be able to show you, upon the opin- 
ions of men sound in law knowledge in Eng- 
land, that the definition of treason in our 
constitution will not bear the construction 
that has been put upon theirs at an early 
period. We have an express and distinct 
meaning of this crime in our own acts of 
congress; in the act passed 1790,— volume 1, 
p. 100 [1 Stat. 112],— section 1 shows what 
treason is. and particularizes wherein ic shall 
consist Section 5 defines the punisument 
which should be inflicted on a rescue of per- 
sons committed to custody, or in the hands of 
the officer. But there was another act 
passed defining the precise circumstances at- 
tending this case— this was passed after tliQ 
declaration of the judges on the Case of the 
Western Insurrection— and from its being 
enacted subsequent to all others upon this 
species of crime, appears to me to be binding 
upon our courts: I mean the sedition act 
It appears to reach the present case in the 
fullest extent; the language of that act is, 
whoever shall combine or conspire, &c, shall 
be guilty of a high misdemeanour; this act 
t does not specify the number: a township, a 
county, or twelve counties equally are with- 
in the law. Combining to prevent the execu- 
tion of the law: this reaches the action, 
whatever may be the number of force used: 
it is a misdemeanour, and shall be punished 
with fine and imprisonment, not death. 
Whether the object shall or shall not be ef- 
fected, the law says the punishment shall be 
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the same. Here, then, is a solemn declara- 
tion made by the legislature itself, the same 
body that enacted the punishment of death 
to what they termed treason by a prior law. 
and surely that authority had the greatest 
right to put a construction on, or make an 
alteration in their own law. If there is a 
legal definition of the crime committed by 
the prisoner at the bar, this act contains it: 
every case is here provided for by the pun- 
ishment of fine and imprisonment, and had 
a prosecution taken place under this act, a 
conviction would have been certain, and the 
punishment would have been rigorous^ and 
exemplary. 

Under this head of English construction, I 
would ask how it can apply to us, when we 
•consider that before the act of William III., 
no person charged with high treason was 
allowed counsel to plead for him, unless he 
stated some objection in point of law which 
made an argument necessary, and even then 
le could not do it without first admitting the 
truth of the fact charged against him, and 
yet all the decisions of English courts al- 
luded to were formed before that period! 
Further. Not only was the accused not al- 
lowed counsel, but if he had hundreds of the 
most respectable witnesses to prove the fal- 
sity of the allegations, he never had a right 
to bring them forward until the reign of 
William III. These decisions, gentlemen, of 
the English courts, which are called up as 
precedents for us to regard, were formed 
under these arbitrary circumstances. No 
counsel allowed, even though the prisoner 
was deaf and dumb, nor witnesses, if he 
could even prove he was hundreds of miles 
distant at the time. Further, to show what 
dependence can be placed 'on the sayings of 
these men, you will observe that, until the 
time of William III., all the judges held their 
commissions during royal pleasure only, and 
even until the first of George III., the judges 
were never completely independent, and of 
course were obliged to study the royal pleas- 
ure; their opinions being extorted before the 
trial commenced. The consequence of all 
this is plain, that no impartial opinion could 
be given. It was common before trial first 
to closet these dependent judges and bring 
them to submission, if their opinions ran 
counter. Bacon, the greatest, wisest, but 
meanest of mankind, thus stooped to be- 
come the tool of his master. Those who 
could not thus be brought over were deposed, 
and more obsequious persons placed in their 
room, and it was not till they could have a 
decision thus formed that persons were 
brought on their trial for high treason. And 
yet we are referred to these persons to tell 
us what is the meaning of our own statute 
on treason! Thus it was that many of the 
best citizens of England fell a sacrifice, and 
for no other purpose, many of them, than 
because they possessed exalted virtue. Dur- 
ing the existence of this state of things, the 
judges would sit silent on their bench dur- 
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ing a trial for life, and hear the crown offi- 
cers, instead of acts and expressions of hu- 
manity to the unhappy prisoner, abuse him 
with the most opprobrious and insulting lan- 
guage. Influenced by this meanness, Sir 
Edward Coke, while attoniey-general, de- 
scended to abuse the great and good Sir 
Walter Raleigh with the vile epithets of 
"traitor," "viper," and "spider of hell/* &c, 
turning away from him with the greatest 
scorn: and this was the manner in which 
trials were commonly managed. See Fost. 
Cr. Law, 234. 

It was well known that the statute of Ed- 
ward III. made no provision whatever re- 
specting the charging of an overt act in the 
indictment, nor does it say anything about 
proof: but a statute enacted in the reign 
of Edward VI. made two witnesses neces- 
sary in cases of high treason; but Foster 
says no great regard was paid to this bettor 
statute till near a century after, and the rea- 
son assigned was that it was not for the 
safety of the crown, or to the common well 
known rules of legal evidence. It was com- 
mon to admit one witness of his own knowl- 
edge, and another by hearsay, if it was even 
from the mouth of that one, and at the third 
or fourth hand, and frequently the deposi- 
tions were taken out of court to be read, 
rather than bring them into open court. 
This must appear an uncommon representa- 
tion of the administration of justice, but it is 
a fair picture of the times under which the 
decisions took place which are brought 
against us. At the period in which the 
seven bishops were tried, Lord Camden de- 
clares that Justice Powel was the only hon- 
est man that sat on the bench. Blessed jus- 
tice! I know that since the judges have be- 
come independent men in England, there, 
has been as much independence in their con- 
duct as in any country; but then, as Hale 
tells us, these decisions had already taken 
place, and therefore they must be abode by; 
but he takes care to caution future judges 
how they introduce new cases by putting 
new constructions. The question now is, 
whether this court and jury are prepared to 
be bound by judges thus principled and thus 
circumstanced, to form a decision upon our 
own law. I contend that these decisions are 
by no means binding upon us. We have the 
sedition law, which comprehends the whole 
case. In 1 Hale, P. C. 132, and 1 Bl. Comm. 
69, it appears to be lamented that the inde- 
pendent judges of later days have no power 
to alter the rules of law established in the 
dark ages of English jurisprudence; other- 
wise, we have reason to believe, they would 
not be in existence at this day. Lord Ken- 
yon, when counsel for Lord George Gordon, 
declared, that he did not think the parlia- 
ment of Edward IH. ever had any design 
that constructive treason should exist at all, 
or any wish to leave room for it to be intro- 
duced. We are certainly, therefore, untram- 
melled by every foreign rule; otherwise the 
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question would be, what rules we should 
adopt, and what not. It is a rule in law 
that statutes affecting life, should never ex- 
tend beyond the letter of the law, so as to 
leave the possibility of a doubt If that is a 
rule respecting penal statutes in general, 
abundant more so is it necessary respecting 
the high crime of treason. Above all things, 
if bad times should ever happen in this coun- 
try—and bad times may come here as well 
as they have in all other countries— it will 
be of vast importance that the law should be 
known precisely; it will be of consequence 
to a citizen to know on what law he is to be 
tried, if he becomes the devoted object of any 
one's resentment, or commits a crime: it is 
of consequence that the flood-gates of usurpa- 
tion and tyranny should never be .left open, 
and the liberties of our citizens be thrown 
away ad libitum on the uncertain ground of 
construction. 1 Bl. Comm. SS; Fost Cr. 
Law, 5S, we read that it ought to be "clearer 
than life itself." 

We now come to examine the true, full, just 
and reasonable meaning of our own treason 
statute; for I do not admit that constructive 
treason ought to exist at all. A line is drawn, 
and if we ever cross it, where are we to stop? 
Treason against the United States, we find, 
consists in "levying war against them," &c. 
The question is, what is levying war? Levy- 
ing war may fairly extend to the three follow- 
ing things: First Where a body of men take 
up arms, and array themselves in a martial 
manner against the government, with a view 
to put an end to its existence. This is its 
plain natural meaning, but cannot be said 
to have been transacted by the prisoner at 
the bar, and therefore requires no farther 
•definition. Secondly. It is expressly levying 
war, if a part of the Union throw off all alle- 
giance and authority of the United States, to- 
tally disregarding its laws and institutions, 
.and act as a divided people as though they 
-did not b elong to them. Thirdly. Where laws 
Tiave been enacted by the Union, pursuant 
to the constitution of the United States, and 
a number of people, being dissatisfied, should, 
of their own authority, by numbers, or force 
of arms, take possession of the legislative or 
executive authority, and by this force of arms 
or numbers should undertake to compel ei- 
ther of the departments of government to act 
as they dictate, thus robbing the government 
of its legitimate power, by assuming it them- 
.selves. 

No doubt the good of posterity was intended 
in the constitutional definition of treason, and 
we are to touch it with a trembling hand in- 
deed, lest it moulder, and grow into God 
■knows what Now, as this is an act which 
was deliberately formed, if we go upon the 
dangerous ground of construction, that can- 
not be done so deliberately: No; I say it was 
i:o be handed down pure to posterity, and we 
ought not even to depart from a letter of it 
If liberty of construction is to take place in 
any degree, by so much it tends to render the 



constitution vague and uncertain, and we 
know not where it will end. If the consti- 
tution only intended the three definitions of 
levying war which I have laid down, it is 
clear that a man cannot overstep those con- 
-stitutional limits without intending to do it 
Go beyond this, and you leave jurors and 
judges to make the constitution anything or 
nothing— a mere nose of wax, to be moulded 
into any form at their will; and they may 
be excused, because left to exercise their own 
judgment upon it; but Lord Hale has charged 
you not to do this, eyen though encouraged 
by a parity of reasoning: agreeably to his 
apprehension, it is deducible that if ever we 
have a bad president, presidential encroach- 
ment may wrest the constitution to every- 
thing that may serve any particular purpose. 
But God forbid either should ever happen. 

(Mr. Lewis then went into a full examina- 
tion of the English law, after which he said) : 
I shall now proceed more particularly to state 
my reasons for alleging that the crimes with 
which the prisoner is charged are fully com- 
prehended, and punishment provided for 
them, in the sedition law. This I shall con- 
sider first, as it relates to the rescue inde- 
pendently; secondly, I shall make some ob- 
servations on the law, independent of the 
rescue; and thirdly, both together. 

It is admitted, that the mere rescue of the 
persons from the custody of the marshal at 
Bethlehem, would not amount to treason; 
and it would not be necessary for me to say 
a word about that, were it not for the follow- 
ing reasons. Speaking of pulling down meet- 
ing-houses, brothels, prisons, &c, the crime is 
defined (4 Bl. Comm. 129): "Offences against 
public justice, is obstructing the execution of 
lawful process." This, there can be no doubt 
is an offence at common law, and persons 
found guilty of a rescue of a person convicted 
of a crime, are adjudged guilty of the same 
crime, and would be punishable accordingly, 
had it not been for our act of congress (the 
sedition act); but that act reduces a rescue, 
generally, to misdemeanour. But agreeably 
to law, persons rescuing others not committed 
for treason, are not guilty of treason. A case 
in 4 Bl. Comm. 86, the party himself was 
guilty of felony at common law by making 
escape, but I believe it to be an entire new 
doctrine to make the offence of the accessories 
or assistants higher than those who are res- 
cued: Rescue of persons for felony has been 
always felony, for treasons, &c. I think, 
therefore, it is clear to prove that every exer- 
tion has been used to attempt to make trea- 
son of this crime, by the gentlemen, but it is 
as clear that they have searched and tried in 
vain. 

But it is farther said, that this business as- 
sumed a generality, and that the object was 
to defeat a law of the United States, for which 
purpose a number combined and conspired 
together, and more effectually to accomplish 
this, they rescued the prisoners, and therefore 
committed treason. Were I to admit this, I 
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might call upon the gentleman to support his 
conclusions by authority, to show that pre- 
venting the execution of process, or releasing 
prisoners before they were carried to jail, is 
treason. I repeat, that the only case men- 
tioned, is in the disgraceful days of Henry 
VIII., which I think is inadmissible. But I 
deny the fact: I deny that there was any 
combination or conspiracy between the peo- 
ple of Lower Milford, in Northampton coun- 
ty, and those of Bucks county, at all upon the 
business. First, the people of both counties 
were alike averse to this law, and for similar 
reasons. I believe there are many unprin- 
cipled men who wish to injure their country, 
and go about preaching up sedition to the peo- 
ple, which, communicated in different direc- 
tions, catch fire in the same manner, and per- 
haps at nearly one period; hence it is that 
their prejudices and opposition may appear 
from the same cause, without parties holding 
the least correspondence. I ask you whether 
there is a tittle of evidence to prove that ever 
the prisoner went into Northampton county 
till this circumstance occurred? was there any 
communication by writing, or any other way? 
No, not at all. Upon what foundation can 
a conjecture arise, then, that there was a com- 
bination? You are not to try by conjecture, 
or wild supposition: no, you are sworn to 
"well and truly try according to evidence." 
Does it appear, I ask you to recollect, gen- 
tlemen of the jury, that this conduct was in- 
stigated by any intercourse in any way held 
with Northampton county? No, it does not; 
but there is a strong presumption that the dis- 
contents took root and grew to that state with- 
out any combination at -all. But whether or 
not treason was committed in Milford town- 
ship, is not for you at present to say ; the overt 
act is laid at Bethlehem, and there it must be 
proved, that he levied war upon the United 
States with a number, or by force suflicient 
for the purpose, and that with them he com- 
bined and conspired, &c. If he did this 
at all, he did it on the 7th of March, for it does 
not appear that he ever was there before in 
his life; now if there was a conspiracy, it 
must appear that he acted previously, and in 
concert with others, and the act would have 
been alike chargeable to all; but this does 
not appear. It is true Fries was heard to say 
"we will oppose you, and all the people of 
Northampton will join us;" but this could 
easily arise from his having heard that the 
people of Northampton were dissatisfied with 
the law, but it does not follow that, because 
there were discontents in Northampton coun- 
ty, he should be responsible for their actions, 
particularly since it all, at least, depends up- 
on conjecture. Kelyng, 19, has a case to an- 
swer this, where rebellion existed in two parts 
at one time, but it was determined that this 
might happen without correspondence, since 
no such evidence appeared, and therefore no 
notice was taken of it. Then, gentlemen, if 
I were for a moment to admit that John Fries 
had committed treason in Bucks county, 



which I deny, it would be immaterial upon 
the present occasion, because upon every in- 
dictment for treason, the overt act must be 
proved in the county. But it is said that doc- 
trine does not apply, each state being to the 
whole United States as a county to the state, 
because the grand jury have the district at 
large to inquire for; and therefore it is im- 
material whether laid in one county or the 
other. If this be sound law, dreadful indeed 
must be the situation of the people of the 
United States, if the government should ever 
fall into different hands from those in which 
it is now happily placed, because an attorney 
may, at any time, keep a person, arraigned 
for a capital offence, in ignorance, till he 
comes to the place of trial, and of course not 
prepared to repel it at a very distant place 
from where the act is laid. But this, I will 
be bold to say, cannot be law. My reasons 
for thinking so are, first, the law of congress, 
called the judiciary act (section 29, vol. 1, p. 
67), says, that in cases punishable with death, 
the trial shall be had in the county where th& 
offence was committed: here I would remark 
that the law takes notice, not of a state or a 
district, but of a county, and therefore the 
analogy drawn by Mr. Sitgreaves, that a dis- 
trict to the United States is the same as a 
county to a state, is not in point The trial 
is to be had in the county unless the judges 
shall determine that it cannot be had there 
without great inconvenience. See Fost. Cr. 
Law, 194. But let the offence be where it 
may, twelve jurors must be summoned from 
the county. See page 237 of the same book. 
If we examine these authorities, they will 
appear different from what they were repre- 
sented. 2 Hawk. P. C. c. 46, § 34, is an au- 
thority to prove that upon a plea of not guilty 
to a specific charge as to place, &c., in an in- 
dictment, if the least variance appears from 
that place, it is sufl3cient to acquit the party, 
and is fatal to the prosecution. It is not 
necessary for me again to say that you are 
totally to exclude from your views whatever 
the prisoner did in Bucks county, since the 
charge is laid in Northampton, and since an 
acquittal from that charge will not prevent 
a prosecution in Bucks county. If it appears 
that no treason was committed by him on 
the 7th of March at Bethlehem, you must pro- 
nounce him not guilty. 

Mr. Lewis then reviewed the testimony of 
Dellinger on the circumstances which led to 
the expedition to Bethlehem, which, he con- 
tended, had nothing to do with it, save the 
quo animo. It appeared that they heard 
Shankwyler was to be there; but it is not 
pretended that going there upon that ac- 
count would be treason, and particularly as 
Shankwyler was not in custody; and it dors 
not appear that the prisoner knew of any 
others being there at that time. Then the , 
object particularly was to see Shankwyler. 
When they came to the bridge, it appeared 
to them that two men were detained at Beth- 
lehem, and it seems they went forward to 
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rescue them. In this they were 'justifiable; 
for if the law was violated, it was by Major 
Nichols, in making an arrest which the law 
did not authorize him to do. * They were il- 
legally detained, and it was lawful for any- 
body to go and rescue them. 2 Ld. Rayin. 
1301. I am not disposed to blame the mar- 
shal; but I cannot justify him in point of 
law: his situation, no doubt, rendered it a 
prudent measure; but it was detaining men 
by false imprisonment, and was enough to 
alarm all the people of the state. I mention 
the circumstance only to prove that there 
can be no rescue, unless the persons liberat- 
ed are legally confined. Instead of Fries be* 
ing guilty for that action, a very worthy 
man (the marshal) was guilty oi assault and 
. battery in the act of detention. If this is 
fact, how does the affair stand afterwards 
respecting universality and design? I have 
justified Fries and the others in leaving the 
bridge to go up to Bethlehem, and the laws 
of their country will justify them, because it 
-does not appear that they knew these people 
were discharged. When they got to Beth- 
lehem, it appeared there were a number of 
persons under arrest; for, it does not at .VI 
.appear in evidence that they ever heard be- 
fore that Fox, Ireman, or the Lehigh prison* 
ers, were there: the gentlemen on the oth«*r 
side only presume it; but you, gentlemen, 
must not go upon presumption. "You must 
well and truly try, and true deliverance 
make, according to evidence." It does not 
appear they knew of it; they came from a 
great distance, and from quite another part 
of the country than where the Bucks county 
people came from; Fox and Ireman had 
T)eeu just brought in, and none of them knew 
they were there; however, when they were 
got there, upon a lawful occasion, hearing of 
a number of persons being confined there, 
.and that they were to be taken to Phila- 
delphia for what they considered to be no 
crime, they generally waxed warm; but 
Fries was cool; he endeavoured to pacify 
them: he had brought his sword with him, 
"but when he was appointed an ambassador 
of peace to treat with the marshal he left it 
behind him. 

The whole of the transaction must be view- 
ed as a sudden affray, like numerous casea 
mentioned in Hale, Foster, &c, where great 
and sudden riots arose. Where is the proof, 
I ask, of combination, of association, or of 
♦correspondence? None at all: they came 
there to a man without the least treasonable 
views, for it was merely by chance they 
came there at all. There was much rage 
among the people upon the first impression 
Hie knowledge of the prisoners in custody 
made, and had it not been for the cool con- 
duct of the prisoner at the bar, blood and 
massacre would have been the immediate 
consequence, for, no doubt, liquor was oper- 
ating pretty much in their brains. An alter- 
cation took place: they insisted on the pris- 
oners; and in the prosecution of his delega- 



tion, from the peremptory demands of the 
people* he made use of language which I ad- 
mit was unjustifiable, and violating the law, 
for which he ought to be punished, but not 
wifh death. 1 Hale, P. C. 153. But further; 
the persons were not in prison, they were on- 
ly in custody of the marshal. These are 
materially distinct; the releasing of persons 
taken to prison, is only a misdemeanour, while 
releasing them after they are in prison, 
which is in some measure the sanctuary of 
the law, is felony. 4 Bl. Comm. 130. The 
breaking open of prisons generally is treason, 
but in no, case is the releasing prisoners be- 
fore they are taken there. J. Kelyng, 75, 63; 
Lord Gordon's Case, Demmaree's Case, 15 
State Tr. 544, 600. It would, not have 
been treason, therefore, if a number of per- 
sons had actually conspired to rescue these 
prisoners from the marshal, nor even if they 
had been confined in a jail, instead of a 
room, because it was not a general design 
to break open all prisons, but one only. But, 
on the contrary, they were not in prison; 
they were only in custody of the officer who 
served the process; how, then, in the name 
of reason and common sense, will it be made 
to amount to treason when it would not if 
they had been in jail. But, say the gentle- 
men, we will not call it rescuing of prison- 
ers, but a general obstruction of the execu- 
tion of the law, and the means here used 
were to support that general object The 
rescue is of itself a specific offence, and of 
itself admitted by Sir. Sitgreaves to be only 
a misdemeanour. If it is so, how it it possi- 
ble to convert a misdemeanour into a treason, 
and thus to take away the life of a man when 
imprisonment only is his desert! But what 
ground is there alleged for this position? It 
is said that the arming and arraying a num- 
ber of men was with this intent. I deny 
the fact, and it has by no means been proved. 
The cases referred to in England are trea- 
son to a demonstration. Enhancing servant 
wages could not be done by force but by 
surrounding the parliament housf*. and this 
was justly denominated waging war against 
the king. Any rising to alter religion must 
be affected the same way. Religion is es- 
tablished by law in England, and that law 
must be altered by the parliament; there- 
fore it could not be forcibly altered but by 
levying war. 4 Bl. Comm. 81. Reforming 
the laws must be done the same way, if at 
all. 1 Hawk. P. C. c. 17, § 25; see Erskine 
in Gordon's Case, 592. Not only open rebel- 
lion, but resisting the laws as enacted is 
treason. The laws are a proof of the au- 
thority of the commonwealth, and resistiug 
those laws is making the parties independ- 
ent of the commonwealth, and therefore a 
defiance of the authority of the state. Lord 
Mansfield, in the charge on the same trial, 
says, among other enumerations, that combi- 
nations, &c, to arrest the execution of mili- 
tia laws, is treason. This strongly merits 
observation. Why does the learned and ex- 
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perienced Lord Mansfield particularly speci- 
fy militia laws and no other? Why does 
he not say to arrest the execution of any 
law? Why the militia law? For the best 
of all reasons— the same reason as the taking 
or attacking a fort or a castle belonging to 
the king, because that is the place where 
he keeps his military forces, and because the 
military is the strength of the kingdom, and 
this is resisting the military authority. There- 
fore, it must be allowed, that a resistance 
of militia laws is upon a very different foot- 
ing than any others, and, in time of danger, 
resisting this law would prevent the militia 
being drawn into the field when there is 
occasion for them. Now, gentlemen, these 
things all considered, plainly show, that 
what is now attempted is a novel experiment, 
like modern philosophy, an entire new thing, 
saving the solitary instance in the reign of 
Henry VIII., and it is clear that the resist- 
ance of no law is treason, but the militia 
law. I agree also with the doctrine Lord 
Mansfield lays down, that any attempt to 
oppose the laws, by intimidation and vio- 
lence, is levying war, and treason. 

It is unnecessary for me to turn to the 
books to prove that confession of the party, 
or words spoken by him, taken perhaps in 
the time of fear, are not to be regarded by 
you. This was so plainly improper, that the 
law of William III., making two witnesses 
necessary, or confession in open court, was 
enacted; I need only turn to our own laws 
(judiciary act). There must be one of two 
kinds of proof: the party in open court 
must confess, for confession out of court 
cannot avail, even if made before ten thou- 
sand witnesses; or else two witnesses must 
prove the same overt act, and he must be 
convicted upon that indictment, if any. If 
you are to go to all parts of the country for 
heated words, heard by anybody, in any 
circumstances, I must consider it as a very 
scandalous abuse of the statute of Edward 
III. I think it impossible to hesitate at what 
was the meaning of congress when they 
made this act, and, therefore, shall barely 
recur to the evidence. Here is a proof that 
the prisoner came up to Bethlehem, where he 
acted in a certain manner; but the gentle- 
men concerned for the prosecution, think 
that does not sufficiently indicate his design, 
and therefore they travel to Jacob Fries', 
to Kline's, and a number of other places: 
now suppose you convict him, I entreat 
you to inquire from what evidence you do 
convict him? Is it from the overt act com- 
mitted at Bethlehem, or from that and other 
circumstances together? If this is the broad 
ground upon which you go*, do you convict 
him upon the evidence of two witnesses, to 
the same overt act, transacted at the same 
place? No, you do it upon the evidence of 
two, and a number of other evidence be- 
sides, on a variety of circumstances. Let 
me suppose for a moment, that two wit- 
nesses had come forward, and given an ac- 



count of his conduct at Bethlehem; but that 
evidence was not sufficient to answer the in- 
dictment: you hear of such and such conduct 
at Quaker town, at Kline's, &c. &c. I ask, 
would he have been convicted upon the evi- 
dence of those two, independent of any other? 
No, he would not. This is by no means 
agreeable to the statutes of William III., or 
Edward VI., and in my view totally inad- 
missible. What is the consequence of such 
a verdict? Why, a man charged with mur- 
der, assault or what not, may know who 
the witnesses against him are, while one 
charged with treason, the highest possi- 
ble crime, may not know, if you can travel 
from town to town, and from county to coun- 
ty for the evidence, if you can bring corre- 
spondence, &c, from every part, of which 
the prisoner knew nothing until brought be- 
fore the court. No man would be safe in 
the admission of such things, but you must 
form your opinion alone from the evidence 
of two witnesses relating to the act com- 
mitted at Bethlehem agreeably to the indict- 
ment The statutes, and our act of con- 
gress mean and intend to prevent this kind 
of rambling over the whole state for evi- 
dence; or, indeed, upon the doctrine of the 
gentlemen, notwithstanding the act says 
otherwise, they can with equal propriety go 
throughout the United States to collect evi- 
dence to support the prosecution, which was 
never seen nor heard of before. 

I now contend, gentlemen, that the case 
of the prisoner at the bar does not come 
within the statute of treason; and I also 
contend that it does come within one of two 
other acts, for the judiciary act,— volume 1, 
§§ 22, 23, p. 109, [1 Stat 117],— speaking of 
resistance of process and rescue, complete- 
ly extends to the prisoner. No, say the gen- 
tlemen, it is not a mere rescue, but a rescue 
for certain intentions and designs. Have 
the congress distinguished any particular de- 
sign, or have they not, in this law? No, they 
have not: then permit me to say, where 
congress have not distinguished it, nor the 
books, it is not for judges nor juries to dis- 
tinguish: it belongs to congress to make or 
except such cases as they thought proper; 
they have not thought proper; and you have 
no right whatever to do it. But lest any ob- 
jection should appear of weight to except it 
from the judiciary act, there is a very good 
law, but which has been shamefully vilified 
and abused, called the sedition bill, provid- 
ing fine and imprisonment for any high mis- 
demeanour, under which, as I observed be- 
fore, the very actions of the prisoner are 
defined. This act has passed since the trials 
of the Western insurgents in 1794, so that 
the opinions of the judges respecting treason 
at that time, are most clearly and fairly 
superseded by this act, which has pointed 
out whatever has heretofore caused doubts 
about the meaning of treason in the stat- 
ute, and thus put an end to any judicial 
construction. That act provides, that if any 
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persons should combine and conspire together, 
to impede the operation of any law of the 
United States, or to intimidate any persons 
holding places or offices under the United 
States, (this last is one of the many little 
tilings collected together, in order that, when 
brought into a mass, they may amount to 
treason,) and that, if they should advise, 
attempt, or procure any insurrection, riot, 
or unlawful assembly or combination, he or 
they shall be deemed guilty of a high mis- 
demeanour, whether it be carried into effect 
or not The very crimes which are here 
enumerated are charged upon John Fries, 
the prisoner at the bar. Now, if auy act or 
description can be more just than this, I 
should wonder; it answers precisely every 
part of the crime charged, and every con- 
comitant circumstance. Now the question 
is, whether or not, as the constitution did 
not define the punishment of treason, and 
as a misdemeanour is described here to be 
what some have thought used to be levying 
war, and as the punishment is less than what 
the other law respecting treason enacts— 
whether this should not operate as a re- 
peal of the former law, so far as related to 
these points. As to the cases of Vigol and 
Mitchell, Western insurgents, I should doubt 
whether it would affect them at all, even 
if the law had then existed, because the cir- 
cumstances very much differed from the in- 
surrection in Northampton county. Wells 
and Neville were inspectors, and their offices 
were strictly belonging to the United States, 
and were deposits of the United States, and 
equally under the protection of the law with 
castles or citadels: in addition to this, the 
officers of government were driven from their 
own homes, and upon pain of death, they 
dared not approach their homes? Their offices 
were burnt by the insurgents, and there was 
no law that touched their case but the con- 
stitutional act defining treason; on which ac- 
count, they were tried and convicted under 
it I would introduce these ideas, to show 
you, that the decisions then formed hy the 
court, are inapplicable at this time, since the 
sedition act is since passed, and agreeable to 
these circumstances, which materially differ 
from those of 1794. 

• It is now time to close. Gentlemen, the 
task which you have to perform is very seri- 
ous, and very important; but I will not in- 
sult your understandings, by saying more 
than my indispensable duty claims from me, 
in behalf of the prisoner. You will, I have 
no doubt, consider the case calmly, wisely, 
and deliberately. You know the law, under 
the direction of the court: and I have no 
doubt you will decide according to the im- 
pulse of your consciences. I will only add, 
that the prisoner received, and has held his 
life from the authority of Him who is all- 
wise, great and good, and by Him only can 
it be destroyed, except he has violated those 
equitable laws made by his country for the 
preservation of peace and order in society: 



he is, therefore, entitled to an equitable 
verdict: if he has done the acts named in the 
indictment, I have no doubt you will pro- 
nounce him guilty: if he. has forfeited his 
life, go he must, and if he is to go, it is not 
in the power of men to prevent it I shall, 
therefore, rest assured, that you will give a 
conscientious verdict, upon which you are 
bound to answer. 

Mr. Kawle after his exordium, in which he 
expressed the importance of his situation as 
public accuser— hoped that while his duty per- 
emptorily imposed upon him the necessity of 
doing justice to the United States, he should 
not be divested of candour towards the un- 
fortunate prisoner at the bar, to whom he 
hoped full justice would be done. 

He proposed, in the first place, to collect 
the detail of transactions, in the clear and 
unequivocal train they had been testified 
by the several witnesses, not only called to 
support the prosecution, but unhappily for the 
prisoner, corroborated by the witnesses called 
by himself. In the second place he should 
apply these facts to the laws and constitution 
of the United States: from both of which he 
thought it would evidently appear to the jury 
that the prisoner was guilty of treason in 
levying war against the United States. The 
prisoner stood indicted for opposing, in a 
warlike manner, two laws of the United 
States, the one entitled "An act providing for 
the valuation of lands and dwelling-houses," 
&a, passed July 9, ,1798 [1 Stat 580], and the 
other entitled "An act for levying a direct tax 
within the United States," passed July 14, 
179S [Id. 597], Agreeably to these acts, cer- 
tain commissions and assessors were to be 
appointed to carry the provisions thereof into 
execution. It appeared in evidence that Mr. 
Eyerly, one of the witnesses produced, had 
received a commission conformable thereto 
in a part of Pennsylvania, which he received 
in August, 179S, together with a request from 
the secretary of the treasury, that he would 
find suitable characters to serve as assessors 
to act in the division assigned to him. In the 
execution of this request, Mr. Eyerly found 
very great difficulties, although there was a 
perfect acquiescence in all other parts of the 
Union. Many whom he nominated declined 
on account of the unpopularity of those laws, 
although Mr. Eyerly very industriously, and 
in a praiseworthy manner, endeavoured to 
remove those objections. 

In order to show the general difficulties 
there was in the execution of these officers' 
duty, Mr. Rawle recited the testimony of air. 
Eyerly, and its confirmation by Mr. Chap- 
man, Mr. Henry and others, and went into an 
examination of the testimony demonstrative 
of the difficulties the assessors found in the 
execution of their duty and the insult they 
frequently met with, when engaged in their 
pacific efforts to explain the laws to the mis- 
led rabble. But sorry was he to say, that 
these commendable efforts were outweighed 
by the influence of certain leaders, among 



FRIES (Case No, 5,126) 



[9 Fed. Cas. page 904] 



whom he found several captains of militia, 
and Fries with the rest: he throughout the 
whole scene appeared the most prominent, 
and instead of attending to the good advice 
given him by his best friends, flew into a rage 
and renewed his opposition. A part of the 
effects of their hostility was accomplished in 
preventing Mr. Clark from fulfilling the office 
which he had undertaken, and the general re- 
luctance there was in others, and indeed final- 
ly the abandonment of the assessments; for it 
appeared that, not only those who were unwill- 
ing to give their rates refused, but those who 
were willing were intimidated from doing it. 
To such a pitch was intimidation and disaf- 
fection arrived, that he was sorry to say, the 
very magistrates of the peace had so far neg- 
lected their duty as to join the opposition, 
and nearly all of them, from one or other of 
these motives, refused to issue process for the 
apprehension of delinquents, or examine per- 
sons who opposed the laws: and those who 
did attend to their duty, found the greatest 
difficulties to procure the attendance of evi- 
dences, who were prevented by the impulse 
of fear from coming forward. Many at- 
tempts were made to pacify these deluded 
people, who were under the most baneful ad- 
vice, and the attempts accordingly miscar- 
ried, even though propositions were made in 
some townships to indulge them with the 
choice of their own assessors. 

After a full and thorough consideration of 
the evidence, Mr. Rawle said: 

These are facts; not founded on the testi- 
mony of a single witness, which is sufficient 
to convict a man in common cases; nor are 
they confined to the testimony of two wit- 
nesses, which is all the constitution requires; 
but they are corroborated by numerous wit- 
nesses, produced in order to remove every 
doubt from your minds as to the material 
facts of the crime. There is no case in our 
books more clear than the present; the evi- 
dence is so uniform that even the ingenuity 
and talents of the prisoner's counsel have not 
been able to contest one fact that has been 
related; indeed the whole is so fair, that the 
most incredulous must be satisfied of the ac- 
curacy of the charge, independent of the con- 
fession of the prisoner, which confirms the 
whole: it proves to a demonstration that his 
main object was nothing less than to prevent 
the execution of the laws which all men are 
bound to obey. Gentlemen, the counsel for 
the prisoner have endeavoured to diminish 
the force of that voluntary confession by tell- 
ing you that no man can be convicted upon 
his own confession out of court, nor without 
the testimony of two witnesses; the same ar- 
guments have been used to nullify the ex- 
pressions which we have produced proof that 
the prisoner frequently made use of, from 
which we evidently discover his intention. I 
allow that no man should be convicted for 
treason unless upon the testimony of two wit- 
nesses, or confession in open court; but when 
all the facts necessary to substantiate the 



crime are proved by two witnesses, the dec- 
larations of the prisoner, as well as his con- 
fession, may be produced as good evidence as 
to his intention, and this is not necessary to 
be proved by two witnesses; this tends to 
show the designs of his heart, which can only 
be known to his Creator and himself. These 
declarations should be known to the court in 
order to discover the intention with which 
the crime was perpetrated. In the Case of 
Lord Gordon, the words said to have been 
used by him in the lobby of the house were 
not rejected by the jury because it required 
two witnesses, but on account of the improb- 
ability of a declaration having been publicly 
used which no more than one individual 
could be produced to prove. We have proved 
by two witnesses that the overt act was com- 
mitted by the prisoner, and have produced 
much corroborative testimony, in which we 
have not been confined to two, having heard 
!t from twelve respectable witnesses. If we 
have succeeded to prove the intention, it is 
sufficient for the law, and if you believe the 
testimony, it indubitably substantiates the 
fact 

I shall now proceed to consider what is the 
law arising upon these facts, in going into 
the examination of which, I shall put out of 
the question two objections; one of them on- 
ly has been produced, the other having bare- 
ly been alluded to, rather than held up. A 
proclamation was issued by the president, on 
which Fries did then go to his home, where- 
upon it has been argued that no instance can 
be produced to prove a prosecution being 
commenced for acts committed prior to the 
reading of the riot act in England, if the mob 
thereupon dispersed, because they had com- 
plied with the proclamation. It is right in 
part: if the people do not disperse, the re- 
maining mob are guilty of felony; but I ask 
the gentleman has the defence been at all set 
up on the ground of compliance with the 
proclamation? In the riot at Drury Lane 
Theatre by the footmen, and that which was 
held up in which the Earl of Essex and oth- 
ers were engaged, many of the rioters did 
disperse in consequence of the riot act being 
read, and yet were afterward punished for 
the enormities they committed while they 
were there. Alike trivial is the objection re- 
specting the undue appointment of assessors. 
It is sufficient that such a person acts as 
commissioner or assessor; if he usurps that 
power, the law has provided a remedy by 
other means than the dangerous one of an in- 
surrection to know merely whether A, B or C 
is regularly appointed to office. There are 
legal modes of application to ascertain the 
fact; there is the whole board of commis- 
sioners, or even a higher power may be ap- 
plied to, to ascertain the authority, and no 
virtuous, honest citizen would think of oppo- 
sition on that account. We do not think it 
necessary to trouble the court, since it was 
fully in the power of the prisoner's counsel to 
have brought the commissioners under this 
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act before them; but not having availed 
themselves of it, nor pressed it home to your 
notice, gentlemen, why was such a scare- 
crow insinuated, but to mislead you? There 
can be no doubt of the legality of those com- 
missioners; if there was, it would not alle- 
viate the crime of rebellion. But that was 
never used, neither by the prisoner himself, 
nor any of the insurgents, as a ground for the 
rebellion; it was not even a colour for it, nor 
does it appear that the insurgents ever 
doubted in the smallest degree, the legality 
of the appointments; their declarations were 
repeatedly, "No assessors shall act in the 
township, nor shall any assessments be 
made." No doubt was ever made of the 
powers used by the officers, and therefore the 
opposition to the law is alone to be consid- 
ered. 

Having disposed of those two points, I wish 
now to impress upon your minds a most sol- 
emn conviction, to wit: That the law under 
which the prisoner at the bar stands indicted, 
without being in the least doubtful, ambigu- 
ous, obscure, or perplexing, is well defined in, 
and composes a part of, the constitution of 
the United States (article 3, § 3). It is cer- 
tainly momentous that you should be fully 
satisfied of the true meaning, of that part un- 
der which the present crime is placed, to wit: 
levying war against the United States. I 
would premise that the indictment is worded 
precisely in the usual form, and that the only 
question now is, what is that levying war 
with which the prisoner is charged? To as- 
certain what is levying war, it is necessary 
for us only to consider what is the nature of 
civil and political society in the United 
States. The government is the organ which 
the people collectively have thought it their 
duty and interest to establish for their mutu- 
al safety— their will, publicly expressed in the 
laws, is the legitimate will of the majority of 
the people; all our laws are the acts of this 
majority; and it is a radical principle which 
will not be controverted, that the will of the 
majority is always binding upon the minor- 
ity, and should be acquiesced in quietly by 
them, whether the administration of that 
government be in the hands of one person, or 
of many; those, therefore, who do not choose 
to continue in that society, ought to with- 
draw quietly from it, rather than disturb the 
quiet of the whole. Allegiance is a quiet 
submission and acquiescence to the supreme 
power. In monarchical governments it is. 
placed in the king; but the citizens of Amer- 
ica know of no allegiance but to the laws, for 
they alone are the binding principle by which 
society at large is kept in domestic peace and 
security. If, therefore, deviating from this 
allegiance to the laws, measures are taken to 
disturb the public peace by a resistance of 
the laws, accompanied by force of arms, or 
by the intimidation of numbers sufiicient for 
the purpose, and it be applicable only to a 
grievance of a public or general, and not of a 
particular or private interest, such resistance 



then becomes the crime of treason, and par- 
ticularly so if the views are to bring about 
the suspension or repeal of any of the laws; 
for there is no particular kind of law liable 
to exception; it is treason, because it is an 
attempt to overturn the fundamental princi- 
ples of society, by endeavouring to impose in- 
to the system the will of a minority which 
has no right to be there; it is creating a new 
agency, a new species of legislature, and 
eventually dissolving the powers legally or- 
dained. This definition may apply as well to 
any one law as to all the laws, for each is 
equally stamped with public approbation, 
and to none particularly is sanctity attached, 
all proceeding from one power, those who un- 
dertake to resist any one, may with equal 
propriety resist the whole, and treason appeal's 
to me to be the inevitable inference; other- 
wise it would be impossible to ascertain the 
limits at which this dangerous licentious con- 
duct must stop, we should be at once thrown 
back into a state of natural society, which 
God prevent. I ask the gentlemen who ar- 
gued for this distinction, to point out to me 
which law may be resisted with impunity! 
If one may be, the evil principle will go on to 
another and another, and where will it stop? 
I have no occasion again to recur to the au- 
thorities we have produced, which the gen- 
tlemen pass over as the acts of bad times, 
corrupt judges, a profligate court, &c. The 
counsel, with all their learning and industry, 
seem to be satisfied with this general dis- 
charge of our authorities; but whatever 
might have been the baseness of the attorney- 
generals of those times, the meanness of the 
judges, the profligacy of the court, or the 
merits of the prisoner, we stand upon broad, 
established and general ground, which is not 
pretended to be obligatory upon us merely be- 
cause it has heretofore been decided, nor is 
it obligatory in England upon that account, 
although you have been so told, but we go 
upon it, because it is right That Sir Walter 
Raleigh was grossly abused by Sir Edward 
Coke, is notorious; it was the bad practices 
of those times; but this reference more re- 
gards the proceedings on trials, than the de- 
cisions; the decisions uniformly were, that 
usurpation of public authority in a certain 
manner amounted to treason. What! shall a 
man be permitted to attack the government 
by piecemeal? to take out a plank here and 
a plank there, till our political ship sinks, and 
such conduct not be called a treasonable di- 
vision of the government! With respect to 
the authorities wherein it was stated to be 
necessary that the design should be to pull 
down meeting-houses, brothels, &c, general- 
. ly, in order to constitute high treason, it must 
be observable that it was the assumption of 
the legal powers which constituted the crime; 
to pull down meeting-houses as such, was in- 
terfering with the toleration granted by gov- 
ernment, and therefore treasonable. With re- 
spect to bawdy-houses, government, and not 
individuals, have a right to correct them, and 



FRIES (Case No. 5,126) 



[9 Fed. Cas. page 906] 



if individuals pretended to correct the evil, 
they were attainted of high treason. 

We are told that no case is to he found in 
which a mere rescue is called treason. Hale, 
P. O. 133, in my opinion, is an authority in 
point. Bethlehem was the prison of the Unit- 
ed States under the marshal; there the mar- 
shal held several persons in custody; and 
levying war, or attempting by force or intim- 
idation to deliver those prisoners out of his 
custody, is certainly treason. Here we stand 
upon settled ground, we say, and I appeal, 
gentlemen, to your recollection, that there 
was no particular view to relieve any partic- 
ular person, but that the words were "Shank- 
wyler and others;" the claim was general, 
and the object was general— the repeal of the 
law was that object, and these were the 
means used to obtain it. This is declared to 
be treason even by that great and virtuous 
man who is held up to your notice as guard- 
ing us to beware of introducing more con- 
structive treasons: Sir Matthew Hale, whose 
very name carried authority at the period of 
1GGS, and with him all the judges, upon ma- 
ture deliberation, have declared this to be 
sound law. As burglary, arson and murder 
may be made the means of treason, so may 
rescue; treason must have some means; some- 
times the most atrocious, sometimes the 
means may be newly invented; but because 
newly invented, it cannot lessen the crime. 
With respect to the murder of Sir Theodosius 
Boughton by Captain Donnelan, in England, 
which was merely by a draught of laurel wa- 
ter, (which in that country is poison,)— a new 
invention for murder— the counsel might have 
argued against the conviction, because no 
former case had occurred, as well as that the 
innocence of this rescue should be held up, 
because new. But there was no such thing. 
A strong and important part of the combina- 
tion was actually carried into effect, and it 
was not absolutely necessary to prove the res- 
cue in order to prove the treason; it has been 
evidently shown to you in the transactions at 
Quaker town, that the rescue was only a 
part, and the termination of the general plan 
so far as it proceeded. I have no need to 
take up more authorities to prove that this is 
treason; it was so before the birth of our con- 
stitution; this principle was coeval with the 
reign of Edward III. in 1340. I take it to be 
a true and incontrovertible principle, that 
when we find an act on which previous deci- 
sions have been made, those decisions have 
been acted upon, and we should think proper 
to pass that act by ingrafting it into, and 
making it a part of our constitution, those de- 
cisions are of course adopted as our direction, 
whereby we are to understand the applica- 
tions of that act I would barely observe, 
that while those gentlemen are telling us that 
we are not to have recourse to those volumes 
of laws, (which we ought all to be acquainted 
with, as volumes of science, explanatory of 
the code by which we are bound,) they them- 
selves resort to the same species of authority, 



to endeavour to prove that treason under the 
act of Edward III. is not treason in America. 
We have heard much about constructive and 
interpretative treason, and constructive levy- 
ing of war. Agreeably to the form of gov- 
ernment in England, the king is recognized 
as king in two capacities, one in his natural, 
as king, and one in his political, as sovereign: 
now, when that part of treason called com- 
passing the king's death is mentioned, it re- 
fers to his natural capacity; but when of 
levying war against the king, it refers to his 
political capacity, and it was therefore neces- 
sary to show the distinction between differ- 
ent species of treason; this latter is termed 
constructive treason; but from the variety of 
its modes of introduction, cannot be so well 
defined; but its existence is necessary, in or- 
der to support society and preserve it secure: 
this is what is termed levying of war; it may 
consist in opposition to the king's forces, or 
by threats or force attempting to compel the 
king to remove his ministers or alter estab- 
lished laws. If you expunge what is direct 
levying of war, there can no such thing as 
treason be found; either the law is wrong, or 
the arguments used on the other side. Gen- 
tlemen, the law is established, but the argu- 
ments vanish like vapour before the morning 
sun; what, then, in England is called con- 
structive levying of war, in this country must 
be called direct levying of war. The framers 
of our constitution were as learned and as wise 
as any gentleman now at the bar; they cer- 
tainly saw that this was the only kind of di- 
rect levying of war that could exist in this 
country, and therefore if they had not intend- 
ed that what was called constructive in Eng- 
land should constitute what they called 
"levying of war against the United States," 
they would not have introduced the crime at 
all: this is an absurdity they never would 
have been guilty of. 

The learned gentleman admits that re- 
sistance against one particular law may be 
termed constructive treason, and may be 
the crime of treason here: he says that re- 
sistance to the militia law would be a re- 
straint upon the principal dependence of the- 
government, and therefoi'e treason; gentle- 
men try our arguments by this test, and see 
whether resistance on the present occasion 
is not equally so. I ask you what is to be- 
come of the militia, the standing army, the 
eventual army, or the civil power itself, if 
you are unable to raise revenue? Who will 
fight, who will transact your civil concerns, 
if they are not paid? If by opposing rev- 
enue laws the government itself as well as 
the army is fundamentally undermined, is 
it not at least as much treason as though 
the militia law alone were more openly (but 
not more effectually) attacked? Nothing is 
so much entitled to respect and submission 
as laws which are the direct means of keep* 
ing society together. At the present time, 
when the feudal system is no more, but 
from necessity subsistence must be obtained 
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from employment and labour, the defence 
and preservation of the country must come 
from the revenue, and to destroy that is to 
give a mortal wound to the government itself. 
Mr. Kawle then went into a review of 
some of the circumstances, alluded to by the 
opposite counsel, which characterize the in- 
surrection, and the trials thereupon in 1795, 
which he insisted, though those gentlemen 
would riot allow it, were very similar in cir- 
cumstances to the unhappy affair now before 
the court, in which he drew the following pari- 
ty between the cases: In 1794, the disturbance 
was to prevent the execution of one law— the 
excise law: In 1799, the house and land-tax 
laws. In 1794, four counties were engaged 
in opposition. In 1799, but three: North- 
ampton, Bucks, and Montgomery. In 1794, 
the excise officers were attacked and pre- 
vented executing their duty. In 1799, the 
assessors were the same. In 1794, the insur- 
gents collected into an army, in battle ar- 
ray, displaying their ensigns of triumph, 
with numbers sufficient to procure their ob- 
ject; say, G000 men in Braddock's field. 
The object of 1799 was to do it in a similar 
manner, and they actually did, by their mil- 
itary appearance and boasts of much larger 
increase*, impress a general opinion of their 
power sufficient to accomplish then* purpose. 
In 1794, the insurgents made public declara- 
tions that the excise law should never be ex- 
ecuted. In 1799, were not declarations of 
the same nature made by these insurgents? 
—that other counties, and even other states, 
would support them, and that it should never 
be done? The object of 1794 was to obtain 
a repeal of a "law— the excise law. In 
1799, it was the same, so far as related to them 
—the house and direct tax. In 1794, the 
excise officers were compelled to promise 
that they would not execute the law in that 
part of the country. In 1799, the same prom- 
ise is exacted, and obtained respecting Lower 
Milford and other parts. There was some 
difference, it is true, as the gentleman stated, 
some of the officers at that time being ban- 
ished from their houses, on pain of death. It 
was farther argued, that there was this 
striking distinction— that General Neville's 
house might be considered as a castle of 
the United States, because it was an office of 
excise; but the analogy still holds good; it 
was General Neville's dwelling-house, how- 
ever, that was attacked; the attack was made 
only because he was an officer employed in 
the superintendence of a tax they disliked: 
Mr. Levering's tavern at Bethlehem was 
made the prison of the United States, and 
there was an executive officer of the United 
States; it was as much so as any other prison 
in the Union: this was the castle, the for- 
tress of the United States, to protect which the 
marshal had assembled his posse comitatus, 
provided with weapons of defence. I consid- 
er this, therefore, a more violent breach of 
the law than the attack upon General Nev- 
ille's house, so far. as it wentr-admitting that 



no guns were fired, nor lives lost, nor was 
any house burnt, otherwise, so far as it went, 
the case was rather stronger than the former. 
Happy is it for the prisoners that the scene 
of riot was not farther from the seat of gov- 
ernment! if it had been more remote from 
the power of government, we cannot calcu- 
late upon the consequences, or increase of 
revolt and excess which would have been 
evinced. I will not pretend to anticipate 
them, for I wish not to inflame my own 
mind by the sad calculation, nor the minds 
of the jury; I only wish the facts to appear 
in their native colours. 

Why, then, can we entertain a" doubt, view- 
ing all these circumstances, that the prisoner- 
is guilty of treason? There can be none. "We 
are told that the legislature have passed a 
law, entitled the sedition act, which shows 
the offence of the prisoner; and that the opin- 
ion of the legislature was to bring under 
this law the constitutional definition of trea- 
son, makingita misdemeanour! To me, of all 
the weak arguments which have been brought 
in behalf of the prisoner, this is the weakest 
This law, which has been cried up from one- 
end of the continent to the other by some- 
persons as unconstitutional, is now to be- 
brought into court to explain away what 
the constitution positively defines to be trea- 
son. If this ever had been the intention of 
the legislature, there certainly would have 
been something like treason, something like 
levying of war, introduced into that bill, but 
we find no such thing; the words do not at 
all occur in it, and that it is not intended, 
I think is clear. Sedition and treason are 
two distinct crimes, and two distinct punish- 
ments are enacted to meet tnem. The de- 
scription of crime in the sedition act, is— 
those who combine with intent to impede 
tfce operation of the law, and those who in- 
tend to raise an insurrection: these are to 
be considered as guilty of a high misdemean- 
our. Now, those who conspire to commit 
treason are not considered guilty of treason; 
the treason must have been carried into ef- 
fect It cannot be treason for a man to coun- 
sel, advise, or attempt to procure insurrec- 
tion, with intent to impede the operation of 
any law of the United States; but this is de- 
clared to be a misdemeanour, whether exe- 
cuted or not Besides, the word "treasona- 
ble" is not inserted in the sedition law: thus,, 
if a man be indicted for taking the property 
of another, unless the word 'feloniously" is 
introduced, he is not liable to the charge. So 
in this case, the* act must be traitorously 
done, or it is not treason. To show the ab- 
surdity of this doctrine, we need only for a 
minute suppose, that in the commission of 
any of the crimes specified in the sedition 
act, lives should be lost, houses burnt, &c. 
The laws of the United States have previ- 
ously declared, that such offenders should be 
punished with death, and surely it ought to* 
be carried into execution— not be mitigated 
by a future law to the mere penalty of five- 
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thousand dollars, and five years imprison- 
ment If this was the intention of the legis- 
lature, might it not, at least, be expected 
"that they would have declared so in the act; 
tmt they have manifested no such intention 
in that, nor in the present instance, with 
respect to which, had they done it, they 
would have overleaped their constitutional 
powers; for the constitution is an ark, into 
which the legislature itself dare not place its 
feet; if they were to do it, the judiciary have 
the power, and it is their duty to bring them 
back again, and say, "You have gone too 
far." They can as much restrain an uncon- 
stitutional act, as congress can make a con- 
stitutional act. This constitution gave con- 
gress the power to declare the punishment 
that should be inflicted on what it had de- 
fined to be treason. Congress had nothing to 
do with the crime, and if they have declared 
it, as the gentleman supposes, they have done 
it without authority, and it can be of no avail 
whatever. But no— they have rather, in the 
act alluded to, declared what should not be 
considered treason, or removed doubts upon 
that head. This being the case, the same 
opinion which operated on the judges in 1795, 
is still in force; because no legislative act 
has intervened to change it. Certain it is, 
that congress did not intend to enact an un- 
constitutional punishment for treason; but if 
they had intended it, they have not a right 
to do it, nor have they done it 

Now, gentlemen, whether these things are 
as we have represented, or not, is for you to 
judge, and decide upon your information; if 
you are satisfied that the prisoner at the bar 
was engaged in the affair at Bethlehem, and 
that affair was connected with your previous 
arrangements, you must convict him: other- 
Tvise, you must not We consider, and think 
the evidence must prove to you, that all are 
parts of the same whole, were begun long be- 
fore the 7th of March; and that they partly 
existed in Northampton and partly in Bucks 
counties. It must be upon a full conviction 
in your minds that the treason was commit- 
ted by him in Northampton county, that you 
can convict the prisoner; and if you have not 
that full conviction, I firmly hope you will 
acquit him; if you have, you are bound to 
pronounce him guilty. 

PETERS, District Judge (charging jury). 
Oentlemen of the Jury— As this case is im- 
portant, both in its principles and consequen- 
ces, I think it my duty to give my opinion, 
formed with as much deliberation as the in- 
tervals of this lengthy trial would permit, on 
the most prominent points of law which have 
been made in this cause. I have condensed 
my sentiments into as short a compass as 
possible. I shall leave remarks on the evi- 
dence, and more enlarged observations on the 
law, to the presiding judge, who will deliver 
to you the charge of the court. At his re- 
quest, I state my individual opinion, though 
I do not always deem it necessary, when 



there is a unanimity of sentiment in the court 

1. It is treason "in levying war against the 
United States" for persons who have none 
but a common interest with their fellow- 
citizens, to oppose or prevent, by force, num- 
bers or intimidation, a public and general 
law of the United States, with intent to pre- 
vent its operation, or compel its repeal. Force 
is necessary to complete the crime; but the 
quantum of force is immaterial. This point 
was determined by this court on a former oc- 
casion, which was, though not in all circum- 
stances, yet in principle and object very an- 
alogous to the subject of our present inquir- 
ies. I hold myself bound by that decision, 
which, on due consideration, I think legal 
and sound. I do not conceive it to be over- 
shadowed, or rendered null, by any legislative 
construction contained in any subsequent act 
of congress. The law, though established by 
legislative acts, or settled by judicial deci- 
sions, may be altered by congress) by express 
words, in laws consistent with the constitu- 
tion. But a mere legislative construction, 
drawn from any act by intendment, ought 
not to repeal positive laws, or annul judicial 
decisions. The judiciary have the duty as- 
signed to them of interpreting, declaring and 
explaining— the legislature that of making, or 
altering, or repealing laws. But the decision 
of a question on the constitutionality of a lew 
is vested in the judiciary department I con- 
sider the decisions in the cases of Vigol [Case 
No. 1G,621] and Mitchell [Id. 15,78S] in full 
force, and founded on true principles of law. 
The authorities from British precedents and 
adjudications are used as guides in our de- 
cisions. I will not enter into a discussion 
whether we are bound to follow them; be- 
cause they are precedents,— or because we 
think tiiem reasonable and just If numbers 
and force can render one law ineffectual, 
which is tantamount to its repeal, the whole 
system of laws may be destroyed in detail. 
All laws will at last yield to the violence of 
the seditious and discontented. Although but 
one law be immediately assailed, yet the trea- 
sonable design is completed, and the general- 
ity of intent designated, by a part assuming 
the government of the whole. And thus, by 
trampling on the legal powers of the consti- 
tuted authorities, the rights of all are invaded 
by the force and violence of a few. In this 
case, too, there is a direct outrage on the ju- 
diciary act, with intent to defeat, by force 
and intimidation, the execution of a revenue 
law, enacted under clear and express consti- 
tutional authority. A deadly blow is aimed 
at the government when its fiscal arrange- 
ments are forcibly destroyed, distracted and 
impeded; for on its revenues its very exist- 
ence depends. 

2. Though punishments are designated, by 
particular laws, for certain inferior crimes, 
which, if prosecuted as substantive offences, 
and the sole object of the prosecution, are 
exclusively liable to the penalties directed by 
those laws, yet when committed with trea- 
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sonable ingredients, these crimes become only 
circumstances or overt acts. The intent is 
the gist of the inquiry in a charge of treason; 
and is the great and leading object in trials 
for this crime. The description of crimes, 
contained in the act commonly called the 
sedition act [1 Stat 596], lose their character, 
and become but component parts of the great- 
er crime, or evidences of treason, when the 
treasonable intent and overt act- are proved. 
So it is with rescue of prisoners; which, in 
the present case, was not an independent of- 
fence, but an overt act of the treason. These 
were crimes— misdemeanours— at common 
law; and might have been punished by fine 
and imprisonment when substantive inde- 
pendent offences. But, when committed with 
treasonable intent, they are merged in the 
treason, of which sedition, conspiracy and 
combination are always the harbingers. I do 
not think that the acts relating either to sedi- 
tion or rescue have altered the principle, 
though they have defined and bounded the 
punishments. The law, as to treason, is the 
same now as if those offences were still pun- 
ishable at common law. Thu- sedition act can- 
not constitutionally alter the description or 
the crime of treason, to which the combina- 
tion and conspiracy to perpetrate this of- 
fence, with force and numbers, are essential 
attributes. Numbers must combine and con- 
spire to levy war. But if these indispensable 
8 qualities of the crime are, by the legislature, 
declared only misdemeanours, and separated 
from the treasonable act, the legislature nul- 
lify the description of treason contained in 
the constitution; and so indirectly alter and 
destroy, or make inefilcient, this part of that 
instrument The congress neither possess, 
nor did they intend to exercise, any such 
power. They could not (nor did they so in- 
tend) place the crime declared in the consti- 
tution to be treason, among the inferior class 
of offences, by describing sonie of its essen- 
tial qualities in the sedition act, and prescrib- 
ing punishments, when they solely constitute 
substantive and independent offences. Con- 
gress can only (as they have done) prescribe 
the punishment for treason, regulate the trial, 
and direct the mode in which that punish- 
ment is to be executed. 

3. However indisputably requisite it may be 
to prove, by two witnesses, the overt act for 
which the prisoner at the bar stands indicted, 
yet evidence may be given of other circum- 
stances, or even of other overt acts, connect- 
ed with that on which the indictment is 
grounded, and occurring or committed in any 
other part of the district than the place men- 
tioned. Although the prisoner be not on his 
trial, nor is he now punishable, for any other 
than the overt act laid, other overt acts and 
other circumstances, parts of the general 
design, may nevertheless be proved, to show 
the quo animo— the Intent— with whion uie 
act laid was committed. Indeed, Oie treason 
would be complete, by the conspiracy, in any 
part of the district, to commit the treasona- 



ble act at Bethlehem, if any had, in conse- 
quence of the conspiracy, marched or com- 
mitted any overt act for the purpose, though * 
the actual rescue had not taken place. So 
we thought in the Cases of the Western In- 
surgents, that the treason, concocted at 
Couche's Fort, would have been complete, if 
any had only marched to commit the crime; 
though the design had not arrived to the 
disgraceful catastrophe it finally attained. 
Indisputable authorities might be produced 
to support this position. 

4. The confession of the prisoner may be- 
given in evidence as corroboratory proof of 
the intent, or quo animo. But, although 
proved by two witnesses, being made out of 
court, it is not of itself sufficient to convict 
Two witnesses are necessary to prove the 
overt act But the intent may be proved by 
one witness, collected from circumstances,, 
or even by a single fact 

5. The doctrine of constructive treason has 
produced much real mischief in another- 
country; and it has been, for an age, the 
subject of discussions, among lawyers, other 
public speakers, and political writers. The- 
greater part of the objections to it are total- 
ly irrelevant here.— The subject of them is. 
unknown, and may it ever remain so, in this 
country. I mean the compassing the death 
of the king. It will be found that the Brit- 
ish judges, since the days of political dark- 
ness and bigotry have passed away, are to 
be found among the most able and decided 
opposers of the abuses of this doctrine. They 
do not follow decisions and precedents root- 
ed in bad times, because they find them in. 
their law books. On the contrary, on a fail 
investigation, it will be proved, that those 
contrary to justice, reason, and law are re- 
jected. It is not fair and sound reasoning 
to argue against the necessary and indispen- 
sable use of construction, from the abuses 
it has produced. What is there among the 
best of human (and I wish I could not add 
divine) systems which has not been pervert- 
ed and abused? That there must be some 
defined sense and interpretative exposition 
made of the terms "levying war," and when, 
and in what circumstances, it is levied^ 
"against the United States," cannot be de- 
nied. The able counsel, in this case, who. 
has said the most on this subject, and trav- 
eled the farthest into the gloomy, dark, and 
tyrannical periods of the British history and 
jurisprudence, for melancholy and disgust- 
ing proofs of atrocious abuses, and even 
crimes, committed under colour of law, has, 
unavoidably, himself furnished also proofs- 
of the necessity we are under of some con- 
structive or interpretative expositions. He, 
at first, confined these expositions to three* 
cases. Now, if there is a necessity of one, 
it shows that, without supplementary inter- 
pretation, the law would be a mere dead let- 
ter. Aware of the dangerous lengths to- 
which the abuses of construction have been 
carried, courts and juries should be cautious-. 
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in their decisions; but not so much alarmed 
about abuses as to restain from the proper 
and necessary use of interpretation* I do 
not then hesitate to say, that the position we 
have found established, to wit, that oppo- 
sition, by force and numbers, or intimida- 
tion with intent to defeat, delay, or prevent 
the execution of a general law of the United 
States, or to procure, or with a hope of pro- 
curing, hy force and numbers, or intimida- 
tion, its repeal or new execution, is treason 
by levying war against the United States. 
And it does not appear to me to be what 
is commonly called constructive, but open 
and direct treason, in levying war against 
the United States, within the plain and evi- 
dent meaning and intent of the constitution. 

6. As to the objections, founded on want 
of proof of regular appointments under, and 
of the proper execution of the law called the 
house-tax law, I do not see that they apply. 
If the prosecution was definitely for oppos- 
ing one or more officer or officers of this tax 
law, the proof might be more rigidly re- 
quired. But, as all the necessary use made 
of these collateral and subordinate circum- 
stances, relative to the tax law officers, is for 
the purpose of showing the quo animo or 
intent with which the treason alleged was 
committed, I consider them as not relevant 
in this cause. It is even enough in criminal 
prosecutions, more directly aimed at the spe- 
cific offence of opposing an officer, that he 
was an officer de facto. 

7. As to the disarming and confining the 
two videttes, or advance of the armed insur- 
gents, by the marshal at Bethlehem, I think 
him legally as well as prudentially justified 
in his conduct. Even a constable has a right 
to restrain and confine, under strong circum- 
stances of suspicion, persons whose conduct 
or appearance evidence an intention to com- 
mit illegal and violent acts. Much more so 
was the marshal (having notice of an intend- 
ed rescue of his prisoners), justifiable in seiz- 
ing and disarming two of the armed body, 
against whom existing circumstances raised 
strong and evident suspicion. But I think 
this has been made more important than it 
really is. Because the release of these men 
was not the object of, or even known to, the 
prisoner at the bar and his party, when they 
commenced their treasonable march for the 
release of the prisoners in the marshal's cus- 
tody at Bethlehem. 

8. The president's proclamation should 
have been pleaded as a pardon, if it was 
intended to be relied on as such. This not 
having been done, it is not legally before us. 
But, since it has been mentioned, I think 
it necessary to declare it as my opinion, that 
it does not operate as a pardon to precedent 
offences. It is directed by law as a step, 
preparatory to applying an armed force 
against those supposed to have committed 
crimes, and embodied for unlawful purposes. 
It is a humane warning, calculated to pre- 
vent the effusion of blood. Its allegations 



of facts, or its injunctions, have no opera- 
tion in the trial of the pxisoner at the bar. 
Whether the prisoner is or is not guilty of 
the treason laid in the indictment, in the 
manner and form therein set forth, it is 
your province to determine. It is the duty 
of the court to declare the law; though both 
facts and law, which, I fear, are too plain to 
admit a reasonable doubt, are subjects for 
your consideration. We must all obey our 
public duty, whatever may be our private 
feelings. Mercy is not deposited in our 
hands. It is entirely within the constitu- 
tional authority of another department. 

IREDELL, Circuit Justice. Gentlemen of 
the Jury: I am persuaded that every per- 
son who has attended to the present very 
awful and important case upon which you 
are now called to decide, must be impressed 
with a just respect for the patience and at- 
tention you have shown, through the long 
period which unfortunately has been taken 
up; but this, though much personal incon- 
venience must have been experienced, not 
only by you, but by all concerned, is un- 
avoidable; none of us can repent that, in a 
case of such moment as the present, the 
time which- is absolutely necessary for a 
complete investigation has been employed. 
Gentlemen, it is with great satisfaction to 
me, on the present occasion, that my ideas o 
on the points of law directing our conclu- 
sions, upon which it is the duty of the court 
to give opinion, absolutely coincide with that 
of the respectable judge with whom I have 
the honour to sit. Before I state to you any 
observation* with regard to the facts which 
have appeared from the evidence, I shall 
previously deliver my opinion upon some 
points of law, so far as they are unconnected 
with the evidence; those which are, I shall 
speak to in their proper place. 

This, gentlemen of the jury, is an indict- 
ment against the prisoner at the bar, for 
levying war against the United States; the 
first inquiry, therefore, is, what is meant 
by these words of our constitution— "Trea- 
son against the United States shall consist 
only in levying war against them," &c. 
These words are repeated verbatim, I be- 
lieve, in an act of congress, called the ju- 
diciary act, defining the punishment of the 
crime of treason, pursuant to constitutional 
authority. This crime being defined in the 
constitution of our country, becomes the su- 
preme law, and can only be altered by the 
means therein pointed out, and not by any 
act of the legislature; and, therefore, the 
repetition of the words of the constitution in 
the judiciary act is quite unnecessary, as the 
only power left to congress over this crime 
was, to describe the punishment: the same 
act, in another part, makes provision for the 
method of trial. Agreeably to their power, 
congress have described the punishment, and 
thereby declared the crime to be capital. It 
is clear, therefore, that, as the constitution 



£9 Fed. Cas. page 911] 



(Case No. 5,126) FRIES 



lias defined the crime, the congress, drawing 
its sole authority from that constitution, can- 
not change it in any manner, particularly 
as it is so declared; yet the counsel for the 
prisoner say, that the legislature have given 
it a legislative interpretation, and that their 
interpretation is binding on this court 
They say that congress did not mean to in- 
clude the offence charged upon the prisoner 
at the bar, under the definition of levying 
war; because the sedition act describes a 
similar offence, and because a rescue is pro- 
vided for in another act, the punishment ex- 
tending no further than fine and imprison- 
ment. Several answers may be given to re- 
move these objections: 

First, if congress had intended to interpret 
these words of the constitution by any sub- 
sequent act, they had no kind of authority 
so to do. The whole judicial power of the 
government is vested in the judges of the 
United States, in the manner the constitu- 
tion describes; to them alone it belongs to 
explain the law and constitution; and con- 
gress have no more right nor authority over 
the judicial expositions of those acts, than 
this court has to make a law to bind them. 
If this was not an article of the constitution, 
but a mere act of congress, they could not 
* interpret the meaning of that act while it 
was in force, but they may alter, amend, 
or introduce explanatory sections to it In 
this we differ from the practice of England, 
from whence we received our jurisprudential 
system in general; for they having no con- 
stitution to bind them, the parliament have 
an unlimited power to pass any act of what- 
ever nature they please; and they, conse- 
quently, cannot infringe upon the constitu- 
tion. The very treason statute of Edward 
III. itself contains a provision giving parlia- 
ment an authority to enact laws thereupon, 
in these words: "Because other like cases 
of treason may happen in time to come, 
which cannot be thought or declared at 
present, it is thought that, if any such does 
happen, the judges should not try them with- 
out first going to the king and parliament, 
where it ought to be judged treason, or 
otherwise felony." On this point, Sir Mat- 
thew Hale was very careful, lest construc- 
tive treason should be introduced. This 
gentlemen, you will observe, only relates to 
any case not specified in that act But, on 
the occasion now before you, it is not at- 
tempted, by any construction or interpreta- 
tion, that anything should be denominated 
treason, that is not precisely and plainly 
within the constitution. No treason can be 
committed except war has actually been 
levied against the United States. But far- 
ther, nothing is more clear to me than that 
congress did not intend, in any manner what- 
ever, to innovate on the constitutional defi- 
nition of treason, because they have re- 
peated the words, I think, verbatim in their 
own act; with regard to the rescue and ob- 
struction of process, which are mentioned 



In the act alluded to, it will not be pretend- 
ed, by any man, that every rescue, or every 
obstruction of an officer in serving process, 
or even both together, amounts to high trea- 
son, or else to no crime at all: No; the 
crimes are differently specified, and rescue 
or obstruction of process may be committed 
without that high charge. This, I think, 
was sufficiently explained by the counsel for 
the United States. Suppose one thousand 
men rise in arms, avowedly to destroy the 
government, and in the execution of their 
design commit murder, burn houses, purloin 
property, &c., does it make the design less 
evident, because they committed other atro- 
cious crimes in order to obtain their main 
views? No; it was to destroy the govern- 
ment, and that crime would be charged 
upon them, being the higher crime, which 
the concomitant ones only tended to aggra- 
vate, as they were committed, not for the 
purpose of committing murder, but to in- 
timidate the government, and accelerate 
their object With regard to what is stated 
in the sedition act, combinations and con- 
spiracies to raise an insurrection— these, gen- 
tlemen, may be committed without the par- 
ties being guilty of treason: men may com- 
bine and conspire for a private purpose; 
possibly to injure an individual, merely to 
gratify some private motive: if so, they 
come within that act, and that only. It is 
only when they carry their projects farther; 
. when they aim at the destruction of the gov- 
ernment, that the nature of the offence at- 
tains the aspect of, and essentially becomes, 
treason; and, therefore, it is necessary to 
prove the intention; otherwise there can be 
no treason. There can be no levying war 
without a number of persons unite, and that 
number cannot levy war without some previ- 
ous intention; and, therefore, under this 
law, there being no previous intention de- 
fined, but merely an unlawful combination, 
the act termed treason in the constitution, 
it is plain, is not intended, nor is it of the 
nature of treason. 

With regard to the authority from which 
the opinion of this court is founded, and of 
which you have heard much already, I shall 
trouble you with a very few observations. 
When this constitution was made, it was in 
the power of those who formed it either to 
define treason or not, or, if they thought 
proper to do so, to do it in what manner they 
chose, in which they might have followed the 
example of the country whence their ancestors 
came, to which they were accustomed, and in 
which they were most experienced in their 
own several states, where the crime of levy- 
ing war was denominated treason. I believe 
this has been generally followed through the 
states: in some I know it has. This term of 
levying war is an English expression, bor- 
rowed from the statute of Edward III.; but, 
notwithstanding this, the principal provisions 
respecting treason are taken from an act 
of the British parliament in the reign of Wil- 
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liam III., which is principally calculated to 
guard the independence of the court against 
the power of the crown, and the prisoner 
against his prosecutors. Now, I must con- 
fess, as these able and learned framers of our 
constitution borrowed the act, in terms, from 
the British statute alone, an authority with 
which they were familiar, that they certainly 
at least meant that the English authorities 
and definition of those terms should be much 
respected. Those gentlemen knew as well as 
any counsel atthe bar, the danger of construct- 
ive treasons: they knew how to guard them- 
selves against the bad times of English history, 
and were equally acquainted with the better 
and more modern decisions. Would it not 
have been natural for men so able, so wise, 
so cautious, of their liberties, had they en- 
tertained a doubt of their insufficiency, to 
have introduced some new guards, some new 
interpretations, and not to have left us in 
later times in the dark, exposed to so much 
danger as the gentlemen of the bar appre- 
hend? Gentlemen who know anything of 
that country, know that arbitrary times have 
existed, and also that a number of decisions 
have taken place since that period. I do not 
believe that any judge since the revolution 
in England has ever considered that he was 
bound to follow every arbitrary example of 
the English courts, or the crown laws which 
had taken place in dark ages. Can any man 
suppose that, if a mon was to be prosecuted 
for either of the crimes referred to by one 
gentleman (Mr. Lewis), so absurd a prose- 
cution would be for a moment indulged by 
the judges of this age? No, they would high- 
ly resent such an insult offered to an enlight- 
ened court. Such instances have ever been 
reprobated as much by the courts, as by the 
gentleman who quoted them. 

With respect to this doctrine of precedent, 
I will take the liberty of submitting to you 
a case of a civil nature; suppose it a case of 
great moment; suppose in this court, or any 
other from which an appeal could not be had, 
a solemn decision had been had respecting 
a title to a piece of land; upon this adjudica- 
tion a gentleman wishes to purchase this 
land; taking this title to a lawyer, he is con- 
firmed in the opinion that the title is good, 
and that he is safe because of the decision of 
the court. On the faith of this decision alone 
the man lays his money out, and therefore 
it must be important how precedents are 
formed. If precedent is so important in a 
civil case, how much more so must it be in 
one like the present. If a case is new alto- 
gether, and no precedent can be found, it 
ought to be much in favour of the prisoner, 
but if a solemn declaration has once been 
made that such and such facts constitute a 
certain crime, that declaration ought to be 
abode by, and for this plain reason; every 
man ought to have an opportunity to know 
the laws of his country (if he will take pains 
to inform himself) lest he should involve 
himself in guilt ijnorantly. The propriety 



and necessity of this must be manifest, and 
if so, it is as necessary that the proceedings 
of our courts should be uniform, otherwise 
there can be no dependence upon their judg- 
ment. If, therefore, a point has been settled 
in a certain way, it is enough to direct any 
court to settle a future case of a similar kind 
in the same way, because nothing can be 
more unfortunate than w T hen courts of jus- 
tice deviate in decisions on the same evi- 
dence. 

This leads me, gentlemen, to point out to 
you a consideration of great magnitude: this 
is not the first time, as I have been informed, 
that these questions have been discussed in 
the .court During the trials of the persons 
concerned in the Western insurrection, they 
were discussed, and I have no doubt with 
great ability on both sides. Judges Pater- 
son and Peters were then on the bench, and 
after all the display of splendid talent used 
in argument on both sides, and all the au- 
thorities produced that men were capable 
of, from the best judgment that could be 
formed, the court, without hesitation, de- 
clared itself in favour of the prosecution. 
As I do not differ from that decision, my 
opinion is, that the same declaration ought 
to be made on the points of law at this time. 
Vide U. S. v. Mitchell [Case No. 15/7SS]. 

It is, however, objected, that after this sol- 
emn decision had taken place, the legisla- 
ture, by the sedition act, settled the matter 
differently, and that we are bound by that 
act. This has been answered, so as to re- 
move it beyond all doubt, and concessions 
were made at the bar sufficient to remove 
the seriousness of this objection out of the 
w r ay. It was acknowledged that, if it had 
been an opposition to the militia act, then 
the crime would have been treason; or if it 
had been done to compel the repeal of an 
act, it would have been treason. For my 
part, I cannot perceive what kind of sanc- 
tity there is in the militia act more than any 
other, that should make my opposition to 
that act particularly serious: all the acts ot 
congress flow from the same authority, and 
all tend to the same end, to wit, the happi- 
ness and security of the community: indi- 
viduals may differ in their views of the mag- 
nitude of them; some may think the militia 
law, some the revenue law, some another, 
but the legislature have thought all these 
laws equally necessary, and they having 
thought so, it is our duty to obey them all 
alike. But, if the opposition to the militia 
law, by force of arms, is to have this extraor- 
dinary sanctity, because it strikes immedi- 
ately at the existence of the government, 
then I should be glad to know what can be 
said about a revenue law? Government can- 
not exist a day without revenue to support 
it! Farther: opposition by force to one law, 
is of the same nature as opposition to all the 
laws; the offence is levying war against the 
government; opposing, by force of arms, 
an act of congress, with a view of defeating 
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its efficacy, and thus defying the authority 
of the government, is equally the same in 
principle, if done in one .instance, as it could 
be in many. In monarchical governments it 
will sometimes happen that a rebellion 
breaks out in an endeavour to destroy one 
monarch, and set another on the throne: in 
such a case the treason plainly and unequiv- 
ocally displays itself, and there can be no 
doubt about it; but this cannot occur in a 
republican form of government: men are 
seldom found who will be guilty of such 
open treason, as to come forward, in the 
face of day, and declare their design to de- 
stroy the constitution or all the laws. No, 
if men of sense go to promote insurrection, 
whether they mean to destroy the govern- 
ment or not, they must be wicked; they go 
about their design by more insidious means; 
art will be used, and pains taken to promote 
a dislike to a certain law; this evil preju- 
dice is encouraged until it becomes general 
among the people, and they become as ripe 
for insurrection as in the present case. Nor 
would the evil cease with the destruction 
of one law: they may declare they mean to 
stop at that one act, but having destroyed *t, 
and finding their power above that of the 
government, is it not to be apprehended that 
they would destroy another and another, 
and so on to any number they disapprove of? 
If they would not be particular in one case, 
they would not in another. During the 
Western insurrection, the excise law was un- 
popular: in this case it is the house tax act; 
and if this is permited, it will be impossible 
to know where we can rest secure, nor how 
soon the government itself will fall a prey. 
This reason may account for the introduc- 
tion into the English statute book, and our 
constitution, with the determination of the 
courts in both countries, of the principle 
that an attempt hy force and violence to im- 
pede the operation of a single act, shall be 
treason, and under the description of levy- 
ing war, as much as what shall at first ap- 
pear more dangerous, since the effect may 
be the same,, 

There is another preliminary point, merit- 
ing a few observations, that is, with respect 
to the proclamation of the president It was 
contended that, because that proclamation 
required the people to disperse, and commit 
no more crimes, it amounted to a pardon of 
all they did before. It is sufficient to ob- 
serve here, that, had this objection been 
seriously made, a plea of pardon upon the 
ground of that proclamation must have been 
preferred, or it could not have been admit- 
ted. But the plea was not made, nor if it 
had, would it have been effectual, because, if 
this did amount to a pardon, it did so only on 
certain conditions; the attorney of the Unit- 
ed States and the party are both allowed to 
show whether or not the prisoner has com- 
plied with the conditions of the pardon. It 
is possible, also, that the pardon has not 
been offered in such a manner as the consti- 
9fed.cas.-5S 



tution permits, in which case the attorney 
must be permitted to put in a demurrer. Of 
the force of these objections the court are to 
decide, and of course the plea must be re- 
ferred to them. Again, this pardon might 
have been pleaded in due season. Of this 
the counsel for the prisoner were informed, 
and had time to consider, but they did not 
choose to avail themselves of it. But if it 
had been proposed, nothing is more clear to 
me than its insufficiency; for in my view, 
the proclamation contained no pardon at all. 
The circumstances which gave rise to, and 
the nature of the proclamation, ran thus: 
Certain information was received by the 
government of a disturbance having broken 
out in that part of the country, which baf- 
fled the power of civil authority, but as it is 
necessary to prevent any insurrection with 
as little trouble as possible, after inferior 
means have failed, the law provides that the 
president shall make proclamation, inviting 
and commanding such disturbers of the pub- 
lic peace to disperse in* quietness to their 
homes by a certain time; this must be dona 
before the . military can be ordered out 
against them. This is in order to prevent 
more people joining the standard of rebellion 
afterwards, and to admonish others not to 
commit, farther crimes; but there is not a 
word in the proclamation implying an offer 
of pardon for anything committed before. 
The riot act of England was cited in support 
of this doctrine, but there is no similarity in 
the two cases: that act says, a magistrate 
shall go to the mob, and endeavour to pre- 
vail upon them to disperse. If he cannot do 
it, he reads the act, and if they still con- 
tinue combined, they are guilty of felony, 
but then this felony is a crime created mere- 
ly by that act, but even that act does not 
intimate that they should be pardoned for 
crimes committed before the magistrate 
came, even if they do disperse. Instances 
to the contrary might be cited. 

Having now, gentlemen of the jury, stated 
my opinion in the best manner in my power 
on the law, independent of the facts, or the 
particular application of that law to the 
prisoner at the bar, I shall, agreeably to my 
duty, state to you in the best manner I am 
capable of, the nature of the issue which 
you are now called upon to determine. It 
is an issue of an aspect the most awfid and 
important that any juror can ever be called 
upon to determine. It is your duty to divest 
yourselves of all manner of prejudice and 
partiality one way or the other. Dismiss 
from your minds, as much as you can, all 
which you might have heard or thought on 
this case before you came into this court* 
and confine your opinions merely to the evi- 
dence which has been produced. No extrane- 
ous circumstances whatever ought to have 
the least weight with you in giving your 
verdict: you ought not, and I hope you will 
not, take into your consideration at all 
whether the safety of the United States re- 
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quires that the prisoner should suffer,, on the 
one hand, or whether, on the other, it may 
be more agreeable to your feelings that he 
should be acquitted. It is solely your duty 
to say whether he is guilty of the crime 
charged to him or not No man can con- 
ceive that the interest of any government 
can possibly make it requisite to sacrifice 
any innocent man* and I can rest perfectly 
satisfied, which I have no doubt you also are, 
that this government will not and God for- 
bid any considerations whatever should evei 
influence such an action. I do not think it 
necessary to go into a minute detail of all 
the evidence which has been produced; it 
would be only misspending time. The 
general scenes which passed at Bethlehem 
must be fully in your mind; these scenes are 
supported , upon the evidence of twelve wit- 
nesses. But I think it my particular duty 
to bring to your recollection those parts of 
that transaction in which the prisoner at the 
bar was concerned, leaving the rest as much 
as possible out of view. On this occasion I 
must request the gentlemen of the bar, if in 
iiny instance I should err in stating the evi- 
dence, that they will correct me; but I shall 
endeavour to be accurate. (The judge here 
stated the prominent features of the evidence 
given by Messrs. Henry, John Barnet, Wil- 
liam Barnet, Winters, Col. Nichols, Schlaugh, 
Horsefield, Eyerly, Toon and Mitchel, so far . 
us related to the conduct of the prisoner at 
Bethlehem, which, he said, he thought proper 
to state first, because the offense charged in 
the indictment was said to have been com- 
mitted at Bethlehem. Gentlemen, he con- 
tinued, if you are not well satisfied that the 
overt act of treason was committed at Beth- 
lehem, and that that overt act is supported 
by the evidence of two witnesses at least, 
you will not find the prisoner guilty.) 

Now, gentlemen, is the proper time for me 
to state one or two points concerning the law 
of evidence, of which you have heard much 
from the bar. As I observed, there must be 
two at least to prove that the act of treason 
was committed at Bethlehem. It is the opin- 
ion of the counsel for the prisoner that you 
must be convinced, not only of the fact by 
two witnesses; not only that he was con- 
cerned in a certain act; but that you must 
have the evidence of two witnesses, at least, 
by evidence drawn from the same place, 
that it was done with a treasonable intention, 
before you can pay any attention to any 
other evidence whatever. The fact is that, 
when the overt act is proved by two wit- 
nesses, it is proper to go into evidence* to 
show the course of the prisoner's conduct at 
other places, and the purpose for which he 
went to that place where the treason is laid, 
and if he went with a treasonable design, 
then the act of treason is conclusive. In this 
I am supported by a very respectable author- 
ity on crown law, Foster, in the Case of Dea- 
con [Fost Cr. Law, 246], from which it ap- 
pears that it is enough, to prove that a re- 



bellious assembly of armed men were there, 
and that the prisoner joined them. In or- 
der to prove to you fully the design with 
which the prisoner went to Bethlehem and 
joined in this great outrage, I shall select 
some of the evidence respecting those previ- 
ous transactions; it is not necessary to state 
the whole. (The judge here read the evi- 
dence of James Chapman, John Rodrick, Ce- 
phas Childs, and William Thomas, respect- 
ing the conduct of Jacob Fries on the 5th 
of March, and respecting the meeting with 
Foulke and Rodrick near Singmaster's; and 
also the transactions of the Gth, at Quaker 
Town, which evidence, he said, so confirmed 
each other, that no doubt could be enter- 
tained.) 

We now come to the confession of the 
prisoner, voluntarily made on his examina- 
tion before Judge PETERS. Here is a point 
of law relied on hy the prisoner's counsel- 
that no man should be convicted of treason 
but on the evidence of two witnesses, or up- 
on confession in open court This is the 
provision in England as well as here, and 
the meaning is, that no confession of the 
prisoner, independent of two witnesses, or 
without the facts have been established by 
two witnesses, should be sufficient to con- 
vict him: but if two witnesses have proved 
a fact, the confession of the party may be 
received by way of confirmation of what 
has before been sworn to. In former days 
in England", it was allowed that confession 
out of court, and the proof of the witnesses, 
should be suflScient to warrant a conviction; 
but happily our constitution would not admit 
it, if a hundred would swear to it: that dan. 
ger is wisely avoided. Instances enough are 
in the recollection of the court, of a civil and 
criminal nature, where confessions have 
been received; but the jury are to judge 
from other evidence how far that is to be re- 
garded. Evidence may sometimes be given 
which may be doubtful, and wants corrob- 
oration; you will judge whether that is or 
is not the case at present But if the con- 
fession of the prisoner should go to confirm 
the evidence, if sworn to by two witnesses 
at least, it may be received, but unless it 
does go to corroborate other testimony, I do 
not think it admissible. You will consider 
whether any part of this confession has not 
before been proved by two witnesses: if it 
has, it goes to corroborate what they say; 
if it has not, you are to disregard it I think 
there ought to be great caution in receiving, 
as evidence, a confession which any man 
makes himself, because it possibly might be 
obtained from him by artifice or intimida- 
tion: with respect to this confession, you 
have the testimony of my honourable col- 
league, Judge PETERS, that he gave the 
prisoner deliberate warning that he was not 
bound to convict himself, and that no intimi- 
dation was used. Whatever objections, then, 
there may be as to confession in general, it 
does not apply in this case, because it was 
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voluntarily given. The prisoner on his part 
introduced some witnesses, thinking they 
would be favourable to him: one of them 
appeared to be so in his testimony, which I 
shall endeavour to relate; the other three 
did not answer his expectation. (The judge 
related the evidence of John Jamieson.) 

With regard to the point of law stated re- 
specting the sufficiency of the warrants, the 
evidence to this fact shows the general dis- 
position of that part of the country to resist 
the execution of the law, and prevent it by 
force or intimidation; our means of showing 
that, is their conduct towards the assessors. 
Those who were appointed to that office, so 
far as they had it in their power, showed a 
disposition to act as such. It is contended 
that their warrant ought to have been pro- 
duced. With respect to the blank commis- 
sion, which there was a suspicion was unlaw- 
fully filled up, there ought to have been the 
books produced; but it was not material. 
This indictment, it will be observed, is not 
for any resistance to the assessors, or ob- 
struction of them in the discharge of their 
duty. I suppose it is not necessary to show 
that these officers were de facto engaged in 
the execution of the law; that they were 
considered as assessors; and that no doubt 
ever was entertained that they were prop- 
erly authorized to be- assessors. ,This doubt, 
if there was any, could be removed by refer- 
ence to a very respectable authority. It was 
.sufficient if the warrants, given under the 
seal of the commissioner, were produced to 
the court 

The honourable judge entered pretty large- 
ly into the examination of the objection re- 
specting Mr. Foulke's appointment in the 
place of Mr. Clarke, which, he contended, 
was not material, since the warrant was 
filled and he acted under it. 

With respect to another point of objection 
stated at the bar, that the marshal, in de- 
taining the two men at Bethlehem, was lia- 
ble to an action, he said that; under the cir- 
cumstances of that period, he could not, be- 
cause, under certain circumstances, he was 
warranted to call out the posse comitatus, i. 
e. the power of the county, to assist him, 
if he was likely to be overpowered: it could 
not be presumed that the circumstance did 
not empower and warrant him to call them 
out, and therefore we may conclude that 
danger was really to be- apprehended, and 
those apprehensions must be heightened by 
the arrival of those two men in* arms. In 
the opinion of Judge Henry, who was pres- 
ent, the danger was such as to justify the 
.act of detention of those two men. Was it 
with a view of depriving these men of their 
liberty? No; but supposing them to have 
■come with intent to assist in the rescue 
which they acknowledged they had heard 
was contemplated. Gentlemen, in looking 
to the law on this point, I do not think it is 
encroaching at all upon the liberty of any 
man to take him in custody. An officer in 



such an action must be at his peril, and could 
only be justified on the exigency of the cir- 
cumstance: if he did it unnecessarily, a jury 
would teach him to take care how he sported 
with the liberties of his fellow-citizens; but 
supposing, from good evidence, that he was 
in danger of assault, if he waited the united 
force of the assailants, shall it be contended 
as unreasonable, that the marshal should 
take measures of self-defence while it was in 
his powei*, and detain what he might reason- 
ably suppose a part of them? He surely act- 
ed the part of a prudent man, and was justi- 
fiable in the act Before I dismiss this gen- 
eral subject, I think it an indispensable duty 
which I owe, to declare that, excepting the 
single instance, wherein I do perceive some 
impropriety of conduct, in the filling up the 
blank commission, what has been disclosed 
in the course of this examination of the con- 
duct of the commissioners or assessors, has 
reflected on those officers the greatest hon- 
our: at the same time they acted with in- 
dustry, fidelity, and firmness, in the dis- 
charge of that duty, they did all in their 
power to make it easy to the people, accom- 
modating themselves to endeavour to give 
full satisfaction, undeceiving the deluded, 
and removing the errors which the people 
had fallen into. If the people still continued 
in ignorance and opposition, those gentle- 
men acquitted themselves of blame, and the:r 
conduct merited high praise. 

As to the plea of ignorance, the law says 
ignorance shall excuse no man; otherwise, 
how could it be possible to prove whether a 
person knew the law or not? If ignorance 
could excuse a man for crimes, no crime 
would be brought to justice, or there must 
be, what is not to be expected, some self- 
evident proof of the guilt A complete 
knowledge of the laws cannot be expected 
in every corner of our country; but thus 
much we may say, to remove this kind of 
excuse. If a man does not know when a 
law is passed, he knows how to obtain that 
information, and the law itself; for if he 
cannot come to Philadelphia, or some other 
town where they may be purchased by him- 
self, he has opportunity of sending from 
time to time. But in the present case, any 
doubt could have been removed by applica- 
tion to the assessors, who were ever ready 
and willing to show the law, and therefore 
no plea of ignorance can possibly be set up. 

Having spoken in commendation of the 
conduct of the commissioners and assessors, 
perhaps it is also my duty to say that the 
conduct of the marshal has been equally ex- 
emplary: he did everything in his power, 
by fair and honourable means, to avoid go- 
ing to extremity, and as long as he had a 
hope of retaining his prisoners, he displayed 
a degree of courage which few men would 
do. He even offered to expose his life to this 
armed mob, by proceeding with the pris- 
oners to Philadelphia, which he would have 
done but for the advice of three or four gen- 
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tlemen with him, who thought it madness 
to proceed. He accordingly desisted, and in 
the event delivered up the prisoners. 

This trial has lasted so many days, that 
we must be all very much fatigued; and I 
declare, gentlemen, I have scarce had power 
to examine the various points with minute 
attention, much less to prepare so proper a 
statement of them as I intended to have 
done. The fatigue I have felt many nights 
at going out of this court has prevented me 
doing it Under these circumstances, I have 
no doubt of your excuse, which I shall the 
more readily meet, since your fatigue must 
also be very great. 

Gentlemen of the Jury:— The occasion is un- 
doubtedly the most awful and important that 
ever could arise in any country whatever: 
the great question for you to decide is, 
whether the prisoner has been guilty of levy- 
ing war against the United States at Bethle- 
hem, in the county of Northampton, as char- 
ged in the indictment, or not In order to 
discover the nature of his conduct, you must 
examine into the motive with which he went 
to Bethlehem: it is necessary for you to 
examine the whole of his previous actions 
relating thereto: if it should appear to you 
that the prisoner formed a scheme, either on 
the way or at Bethlehem, by any kind of 
force, to obtain this object, then, in my opin- 
ion, you ought to declare him guilty of the 
charge laid in the indictment On the con- 
trary, if you think he had no public and evil 
motive in view, he is not guilty of the crime. 
Before I dismiss you, gentlemen, I would 
remind you of one consideration which must 
impress your minds. A great and important 
end of bringing persons guilty of public 
crimes to justice is to preserve inviolate the 
laws of our country. Men who commit 
crimes ought to be punished; otherwise no 
safety or security can be had. On the other 
hand, it is of consequence that no man's life 
shall be taken away unjustly. If a man is 
not guilty of a crime, he ought not to be pun- 
ished for it; and it cannot be for the in 
terest of the country to put a man to death 
for what he has not committed: therefore 
you are not to regard the consequences, but 
determine merely by the facts in a manner 
for which you will be answerable at a future 
day, as well as myself, for all the conduct 
of our lives, as well as for the verdict you 
now give. 

Air. Lewis stated a question to the court, 
whether the overt act laid in the indictment 
in a certain county, must not be proved to 
the satisfaction of the jury, both as to fact 
and intention, in the same county, or wheth- 
er the overt act did not include both fact 
and intention. To which Judge Iredell 
replied, that he considered Poster's crown 
law as settling that point When two wit- 
nesses are produced, which proves the overt 
act laid in the indictment, there might 
be then evidence drawn from other counties 
respecting 'the intention: this is the opinion 



of Judge Foster, and it is my opinion. But 
there is another tiling: it goes to a point 
which is inadmissible; it is not for the court 
to say whether there was a treasonable in- 
tention or act as charged in the indictment; 
that is for the jury to determine; we have 
only to state the law — we therefore should 
have no right to give our opinion upon it. 
Again, if no evidence could regularly be ad- 
mitted out of the county until both the fact 
and intention were established where the 
crime is laid, the consequence would be, th.it 
there ought to be some way of taking tluv 
opinion of the jury, whether they believed 
that the crime was committed at Bethlehem, 
before the court could proceed to extraneous 
testimony! This cannot be done; a jury 
must give verdict upon all the evidence col- 
lectively; if the evidence is admitted, then 
the jury is bound to respect the weight of it-, 
the competency of that evidence is for the 
court to decide, but the jury must estimate * 
its weight The question for you to decide 
at this time, gentlemen of the jury, is, wheth- 
er, upon the testimony of two witnesses, 
there is ground to believe the act was com- 
mitted; and whether, from the prisoner's 
conduct at Bethlehem or elsewhere, it is 
proved to be with a treasonable intention. 

Judge PETERS.— I think the overt act and 
the intention constitute the treason; for 
without the intention the treason is not com- 
plete. If a man goes for a private purpose, 
to gratify a private revenge, and not with a 
public or general view, it differs materially. 
The intention may possibly be gathered at 
the place where the act was committed, or it 
may not; if not, evidence is admissible to 
prove it elsewhere. 

The jury then withdrew, and the court ad- 
journed for about three hours, when they re- 
turned with the verdict guilty.io 

Motion for a new trial of John Fries, for 
treason. 

May 14.— Mr. Lewis informed the court 
that, the other day, in coming into court, he 
received a slight information, which he 
thought it his duty, as advocate for the 
prisoner, to make further inquiries into; but 
it was not till this morning that he had been 
able to procure the depositions of witnesses 
to prove a fact, on which he meant to ground 
a motion. He read the depositions to the 
court, which imported that John Rhoad, one 
of the jurymen on the trial of John Fries, had 
declared a prejudice against the prisoner 
after he was summoned as a juror on the 
trial. He now found that he could procure 
other affidavits to the same fact, on the 
ground of which he "moved a rule to show 

io "This trial," says the reporter, "occupied the 
unremitted attention of the court and jury from 
April 30 until May 9, inclusive (nine days), 
during which time the jury never separated." 
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cause why there ought not to be a new 
trial." " He expressed himself aware of 
the lateness of the period, verdict having been 
given, but the impossibility of proving the 
fact earlier was a sufficient apology. He 
should forbear to enter into the merits of 
the motion at present Kule was granted, 
and made returnable to-morrow morning. 

Wednesday, May 15.— Mr. Dallas said it 
became his duty, as advocate for the prison- 
er, to lay before their honours the grounds 
on which they had moved for a new trial in 
the case of their unfortunate client, in which 
he was sensible some little violence must be 
offered to his feelings in whose behalf it 
was made, and particularly if judgment 
should at last be prdnounced upon him: but 
whatever the event, it became their duty to 
prefer it; and he was certain that, upon ex* 
animation into the facts, they must be jus- 
tified in producing them, as the event must 
alter the decision which had taken place. 
He was satisfied that the court, without di- 
rect reference to authorities, ' would be in- 
clined to listen to anything that could be of- 
fered upon good grounds in favour of life, 
or the chance of life. With this confidence, 
he relied on the favourable attention which 
would be paid by the court, and that the 
intervention of any trifling error in the pro- 
ceeding, may not expose the defendant to 
the danger of an unfavourable decision. In 
making the motion, Mr. Lewis had laid be- 
fore the court some affidavits in order to 
prove that one of the jurors, after he had 
been summoned to attend the trial, did de- 
clare that the man should be convicted: in 
addition to that circumstance, the following 
reasons should have been assigned in favour 
of the motion: First, that the marshal has, 
without any order or direction from the 
court or judges for that purpose, returned a 
greater number of jurors than he was by 
law authorized to do. Secondly, that he re- 
turned them from such parts of the district 
as he thought proper, and without the direc- 
tion of the court or judges. Thirdly, that 
the trial ought to have been held in the 
county where the offence was committed, 
except manifest inconvenience should ap- 
pear; and it does not appear from any part 
of the record of the court that any incon- 
venience did prevent it, for whatever were 
the acts of the court, they ought to have 
been placed on the record, which, not being 
done, is good ground for a motion. 

Judge IREDELL did not think, that the 
court were bound to assign a reason for their 
judgment on the record of their proceedings*, 
besides, it was a high contempt at this time 
to call for the renewal of an argument 
whereon a solemn decisive opinion was de- 
livered: he asked what part of the law re* 

n "The prisoner," says the reporter, "had 
been brought into court in order to receive sen- 
tence of death, but on Mr. Lewis' motion for 
a rule to show caus?, judgment was suspended, 
and he was remanded back to prison." 
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quired it: if it was at that time omitted, it 
was not in the power of the court to order 
it now; or if they did not order the reasons 
to be inserted, the mere decision on the face 
of the record was enough to make it author!- 
talive. 

Mr. Dallas then addressed the court in an 
argument of great length on the questions 
submitted by Mr. Lewis, protesting at the 
outset that there was no intention of offering 
a contempt to the court; and if the court 
would attend, they would be convinced there 
was not He next made a few observations 
on the conduct of the juror, which, he said, 
was not merely an expression of opinion, 
but a previous determination, and an ex* 
pression of fear that the prisoner should be 
acquitted, so that it was impossible to doubt 
that, if this was true, the juror did not give 
verdict upon evidence, but was influenced by 
a previous bias, and prejudiced determina- 
tion; his going into the box with this partial 
mind, deprived the prisoner of that chance 
which the law determines he shall have. It 
is necessary that every jury should enter 
this box free from malice; but it was not 
so: this juror laboured under particular 
impressions, unfavourable to John Fries, be- 
cause he conceived he had been the leader 
of, and brought on this disturbance, and 
therefore ought to be hung: this will be 
proved to have been more than once the lan- 
guage of the juror, and that he indulged 
himself in those expressions. After running 
from place to place, influenced by a vin- 
dictive spirit of prejudice, to express his 
desires, can it be contended that he was 
capable of deciding on the guilt or innocence 
of the prisoner, by the weight of the testi- 
mony only? There cannot be found a 
stronger case in the books. It is not neces- 
sary or right to go into the testimony, or any 
of the circumstances of the crime of the 
prisoner, to see whether the verdict was 
right or wrong; but it is necessary to view 
the determination of this juror, who wished 
them all hanged, and particularized Fries. 
First, his words were, "We will hang them 
all;" then he said, "I myself shall be in dan- 
ger, unles we do hang them all." This is 
not merely an opinion generally expressed, 
but the language of design to convict at all 
events. If eleven out of twelve jurors had 
been of opinion that an acquittal should take 
place, and this individual, supposing he was 
in danger, had declared this opinion, and 
pointed out his view of the probable con- 
sequences, would not the voice of the eleven 
be changed to guard against this danger? 
4 Hawk. P. O. c. 43, § 28, p. 399, supports 
the doctrine generally, that if a juror has 
declared his opinions beforehand, that the 
party is guilty, or will be hanged, or the 
like, it is good cause of challenge: but if 
from his knowledge of the case, and not 
from ill-will to the party, he has only de- 
clared his opinion, it is no cause of challenge. 
But even resentment has not the influence 
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upon a man's conduct which self-preserva- 
tion has: ill-will is not the only ground of 
challenge; interest is as much so: if a man 
had laid a wager another would he hung, 
this is not ill-will, but would vitiate the juror. 
Therefore we must conclude that "ill-will," 
in the above authority, is put merely as an 
instance. Whether these words were spoken 
in warmth or not, is immaterial, for it would 
be no alleviation; it is impossible that they 
should have been expressed without ill-will; 
and therefore the man is not impartially 
qualified to pass upon the life or death of the 
prisoner. Salk. 645; 11 Mod. 118. Upon 
the general ground of what could be with 
propriety called misconduct in the person 
summoned to discharge the duty of a juror 
with impartiality, he observed there could 
be no doubt upon the propriety of their ask- 
ing a new trial, nor upon the justice of one 
being granted. 

Sir. Lewis mentioned 5 Bac. Abr. (Old Ed.) 
251, 252, and 4 Bl. Comm. 354, 355, in order to 
show, that in criminal cases there should be 
no new trial, unless it should appear that the 
former trial had been attended with fraud, 
&c, and that a new trial in those cases 
might be granted after conviction. 11 Mod. 
119; 5 Bac. Abr. 243; and 3 Bac. Abr. (Old 
Ed.) 258. If he has declared his will touch- 
ing the matter, it shall be cause. 4 BL 
Comm. (Old Ed.) 346. The direction respect- 
ing the venire, he said, was entrusted to 
the law, and not to the marshal; and by 
that direction was exercised by the judges 
in 1795; and if that was neglected, it was 
not legally executed. The court could, aa 
then, order the jury to be called from all 
parts of the state, and not to be left to the 
marshal. 5 Bac. Abr. 242, is an instance 
in which a son was sworn into the jury, 
(being the same name of John Pierce,) in- 
stead of the father, who was the person 
summoned to attend, whereupon a new trial 
was granted, because the trial was held by 
only eleven qualified persons as jurors. If 
the sheriff did not follow the direction of the 
law in respect to the venire, it was good 
cause for new trial. 

Mr. Sitgreaves, in replying to Mr. Lewis 
and Mr. Dallas, first doubted the power of 
the court to give a new trial in criminal 
cases, upon which, 

Judge IREDELL said, he had not discov- 
ered any dictum which distinguished civil 
from criminal causes, so that equal justice 
ought not to be administered; but if either, 
surely a criminal case called most strongly 
for justice: it would never do to apply cases 
so far, as to say that, if one man upon a 
.jury was discovered not to be fully impar- 
tial, a new trial should not be granted, when 
a man's life was at stake. 

Judge PETERS said he always under- 
stood, that the power of granting a new trial 
was in the discretion of the court; and that 
its opinion ought not to be turned by any 
vagaries which should be presented, but be 



governed by a reference to legal discretion; 
but at the same time, he could not say that 
the court ought to throw entirely out of their 
view all the evidence which had been given 
in the trial and everything that had been 
done. If, in the scale of justice, there should 
appear to be any error, and the case is any 
way doubtful, then the court will take ad- 
vantage of a # trifle, in order to grant a new 
trial; but where the court has been fully 
convinced that the verdict is right, then the 
evidence ought to have some weight, as well 
as the law. 

Mr. Dallas observed, that the motion was- 
not in any regard to evidence; if so, the 
weight of evidence must be considered; but 
it was alone on the point of law, totally in- 
dependent of evidence. 

After Mr. Sitgreaves and Mr. Rawle had 
replied, it was agreed by counsel, and or- 
dered by the court, that the deponents 
should give testimony, and be cross-exam* 
ined in court, % on each side; and also that 
the witnesses should be examined separate- 
ly, and kept out of the court, so as not to 
hear the evidence given by each other. Five 
witnesses were then produced, who testified 
that John Rhoad, one of the jurors who sat on 
the case, had declared, at two separate occa- 
sions, after his being summoned on the jury, 
but before the trial, that Fries, the prisoner, 
"ought to be hung;" "that it would not be 
safe at home unless they hung them all;" 
&c. Rhoad himself was afterward called by 
the district attorney, and denied under oati\ 
that he had made use of the expressions im» 
puted to him, or any other of a similar char- 
acter. Some testimony, also, was produced 
for the purpose of showing his veracity and 
general good character. 

Mr. Lewis then mentioned the grounds up- 
on which the rule to show cause had been 
granted; whether either or all the grounds 
had weight in them, he would not undertake 
to assert; but certain it was that it was the 
duty of the prisoner's counsel to lay them be- 
fore the court and wait the event, which, 
if favourable, would cause a new trial; if not, 
they should be satisfied with having dis- 
charged their duty; in either case they should 
cheerfully submit to the opinion of the court; 
and he was sorry to see that the last question, 
to wit, that the trial ought to have been held 
in the proper county, had given any discom- 
posure to the court He then explained the 
reason, to show the court that it was not 
agitated out of any disrespect to their former 
decision, which was that "manifest inconven- 
ience*' did prevent the trial being held there, 
but this did not appear on the record. In 
criminal prosecutions, and especially capital 
cases, it was usual for the prisoner's counsel 
to avail themselves of every slip and inaccu- 
racy, and therefore he was excusable in the 
present objection. 4 Burrows, 252. It was 
common to the court to err, and in such a 
case he considered himself in duty bound to 
point it out to them; and he was satisfied, 
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if that error was of consequence enough, the 
court would grant a rule thereupon, and thus 
retract from their former opinions, which 
they were fully authorized to do. 3 Bl. 
Comm. 391; 1 Burrows, 393. Mr. Lewis 
then went on to point out the propriety of 
granting a new trial in criminal as well as 
civil cases, although the prosecuting counsel 
had enforced the want of precedent as a 
reason against it; indeed, he said, it was evi- 
dently of more consequence, and therefore he 
supposed it had been the more strongly op- 
posed; a man's life and his fame were of 
more value than a part of his property, and 
he had no doubt that whatever might have 
been the verdict, the court would go as far 
in granting it It was admitted that the 
court had the power; if it had the power, 
there was no doubt but the honourable judges 
would exercise it according to their conviction. 
Mr. Lewis said the counsel for the prisoner 
did not come forward to prove that the ver- 
dict was given against evidence, but to insist 
that the prisoner hatf. been tried by eleven 
jurors only, for the other stood indifferent as 
he stood unsworn; they went further— they 
went to prove that there was an essential 
error in the panel, and thus the prisoner was 
bereft of those benefits to which the law en- 
titled him. If we prove this, said he, we 
do not address ourselves to the discretion of 
your honours; it is not a matter of will; it is 
a matter of justice to which we are entitled. 
As it respects the evidence, you are not at all 
to consider its weight; the evidence may be 
clear, and yet the verdict may be wrongly 
given, because of the incompetency of the 
jurors. The gentlemen have said the period 
of application is past— it is too late; but 
with all their talents and industrious re- 
searches, those learned gentlemen have not 
been able to produce a single authority to 
support the doctrine that it is too late; after 
conviction, or even after condemnation, the 
court have authority to order a new trial; 
no time is specified to limit the discretion, if 
the reasons are good. If the law has not 
distinguished the period, those gentlemen are 
certainly unwarranted in saying it is too late. 
In 2 Strange, 9G8, is a case where an argu- 
ment was held on a plea for a new trial; but 
not a single argument is used, that a new 
trial could not be held on capital cases; that 
seems to be taken for granted. 

It was argued against a new trial, in cap- 
ital cases, that the court proceeded more de- 
liberately, and more cautiously, and because 
the prisoner was allowed a challenge of his 
jury. The argument amounts to this: be- 
cause the law requires more caution, and 
gives the prisoner more advantages where 
his life is at stake, for that reason he should 
have less advantage and less indulgence; or, 
in other words, because the benignity of the 
law allowed more benefits in the awful event 
of life or death, therefore in another point 
essential to the prisoner, he should be bereft 
of an advantage enjoyed by one indicted for 



an assault, or in a common civil cause* It 
may be argued, that the benevolence of the 
executive may extend mercy to the prisoner, 
because of any irregularity in evidence or 
proceeding; but this will not satisfy the law; 
it is a hazard at best, .while the law gives 
him the certain advantage of a new trial 
The power and right of granting a new trial 
in some cases, are admitted; now, if any of 
the witnesses or jurors could be proved to 
have perjured themselves, the evidence being 
first given, and the verdict pronounced, this, 
it will be allowed, would have weight to 
grant a new trial; but the case before the 
court goes as far, if not farther; and if there 
should appear an extreme error in summon- 
ing the jury, or that one of the jurors had 
disqualified himself from wearing the char- 
acteristics of an unbiassed man, then it must 
equally appear that there has been an in- 
fringement of a legal right, sufficient to lay 
the foundation of a second hearing. Anoth- 
er doctrine that was insisted on was, that it 
was discretionary in the court; that, where 
they were satisfied with a verdict, although 
against evidence, no new trial ought to be 
granted. There may be instances of a civil 
nature in which that doctrine will be allowa- 
ble; but they differ materially from the one 
now before the court, and therefore will not 
apply. That application may go to the 
favour of the court, where they see the evi- 
dence strong; but no favour can be exer- 
cised, nor is any asked in this case; we 
only appeal to the justice of the case. 

It was said by one of the gentlemen, that 
this juror's declaring his sentiments was only 
cause of challenge to the favour, for which 
triers ought to have been appointed, aDd the 
qualification or disqualification of the juror 
been determined by them, but for which it 
was now too late. Mr. Lewis denied the po- 
sition. He had already proved, both on his 
own declaration, and by the evidence, that 
it did not come to their knowledge until after 
the verdict was given, and therefore they 
came forward as soon as they were obliged: 
this was allowed a sufficient excuse in Salk. 
645, and 11 Mod. 119, and therefore the ob- 
jection was unimportant The witnesses could 
not inform John Fries, for he was in jail; 
he could not know it until yesterday morn- 
ing, when the motion was made in court, for 
the witnesses had no knowledge of each oth- 
er, so as to be able to communicate it 3 Bac. 
Abr. 258, 259, says: "It is particular cause 
of challenge, if a juror has declared his opin- 
ion touching the matter." In causes of par- 
ticular challenge, the court is to inquire into 
the truth of the fact, and no triers are to be 
called: if they find the cause a true one, they 
are not to judge, nor to be left to discretion, 
but they must try the issue again. This is the 
doctrine of ancient law and usage. Baa Abr, 
206. Then, all the argument about triers is 
out of the question; the question is, whether 
the juror stood indifferent or whether he was 
under the influence of bias, and a prejudiced 
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mind: the law compels the issue to steer 
clear of friends or enemies: no partiality 
whatever is to predominate: but can any 
man in the world say that Rhoad's mind was 
free from prejudice when he took opportuni- 
ties to make such declarations? 

Mr. Lewis then went into an examination 
of the evidence and depositions. Now sup- 
pose the court to believe the fact nearly as 
stated by the evidence, Mr. L. asked, wheth- 
er it was possible, consistent with law or jus- 
tice, to believe that a just verdict was given, 
or that any man ought to suffer under such a 
verdict? Suppose the whole twelve to have 
made similar declarations; it would require 
no argument to convince the unbiassed, that 
the consequence must be fatal. It has been 
attempted to be proved that even such a 
declaration was no ground of challenge, if 
it was not made from malice; but what is 
the meaning of an independent man? It 
means a man who stands on the high ground 
of justice and impartiality, and is not warped 
l>y prejudice nor warmed by resentment, 
quite free from interest in the e issue; also, a 
man whose judgment has not been made up 
in favour of either the one party or the other; 
for, if it has, though he may be an honest 
and well meaning man, it is not likely that 
his mind would be freely given according to 
evidence. Without he is free from these en- 
tanglements upon his mind, he will, he must 
err. Now, it appears by the evidence of even 
Mr. Rhoad himself, that he was warm, and 
might have forgotten the expressions, and 
nothing can be shown but that Mayer, the 
witness, who has lived in this country, is a 
man of good character; however, he must be 
supposed so, until he can be proved otherwise. 
Mr. Lewis remarked, that the witnesses 
spoke of different conversations; Mayer of 
one, when Rhoad came first to town; the oth- 
ers, of two afterwards, in the room where 
they were sitting, and in the bed-room. He 
contended that no material, although a ver- 
bal, difference did exist; but the testimony 
of Rhoad differed materially from them all; 
his verbal testimony and deposition were 
also different, as might be seen. But, Mr. 
Lewis said, he doubted whether the testi- 
mony of Rhoad in this matter was legal evi- 
dence or not, because it was a matter in 
which he was materially concerned; how- 
ever, they had not much objected, as there 
was a considerable difference in evidence go- 
ing to a court, and to a jury; he had no doubt 
their honours would make the necessary al- 
lowance. Although Rhoad was not sworn at 
the time he used these expressions, he was 
summoned on this trial, and it was a high 
misdemeanor— whether it was indictable or 
not, he would not say— but it was a very im- 
prudent disposition to encourage or even 
suffer. In Cooke's Case, Salk. 153, Chief 
Justice Holt holds, that if a man ought not 
to be compelled to prove that he is a party, 
neither should he be allowed to prove that he 
is not a party, by his own evidence. This 



applies to Rhoad giving evidence, in which 
his character is concerned. 15 State. Tr. 5i7, 
548, the case appears more fully; such con- 
duct is here declared to be scandalous, a mis- 
demeanor, and the man ought not to be on 
any jury. By four witnesses, neither incon- 
sistent with themselves, nor with each other, 
Mr. Lewis said this fact was clearly proved, 
and he thought incontrovertibly so; of the 
respectability of those witnesses he knew 
nothing; but nothing disrespectful had been 
proved, and, consequently, not their incom- 
petency. 

Judge PETERS said that he did not know 
, about their swearing falsely, nor could he 
say anything about Mayer; but of the oth- 
ers, he well knew that one was extremely 
stupid, and the others deeply prejudiced, on 
which account, their evidence should be 
carefully scrutinized, and carefully received. 

The necessity of great precaution and care, 
Mr. Lewis was willing to admit; but this 
stupidity was a good apology for their not re- 
vealing the fact until it was drawn from 
them. Their ignorance, indeed, was deduci- 
ble from the whole of their conduct, and the 
opposition they made to the government, but 
it did not strike at their credibility; unin- 
formed and misinformed as they were, their 
verity might be good. They were under in- 
dictments, and therefore perhaps afraid to 
speak; besides, coming from different parts 
of the country, they knew not John Fries; 
but let their offence or situation be what it 
may, they may be honest men, and men of 
truth and integrity, and, therefore, they must 
stand upon as good a footing as witnesses 
could stand. We must take it for granted, 
then, said Mr. Lewis, that the juror made 
these declarations; and if so, according to the 
law of England and of the United States, he 
is disqualified from the omce; otherwise 
that most invaluable right, trial by jury, 
would be eminently impaired. 

Mr. Lewis then examined some authorities 
which had been quoted by the prosecuting 
counsel, some of which were irrelevant; and 
some he thought not at all applicable. With 
respect to the Case of Ann Clifton, as quoted 
from the Pennsylvania Practices, the juror 
declared that "he did not know how anybody 
could do otherwise than bring her in guilty, 
but he did not speak as a juryman." The 
court were of opinion, it was not sufficient to 
grant a new trial. The objection of the court 
was, not because it was a capital case, but 
they gave as a reason, that these words were 
not sufficient to vitiate a juror; his mind as 
a juror, he declared, was still open to convic- 
tion. 

It was stated that the application ought not 
to be listened to, because the prisoner had 
the challenge of sixty-eight in effect out of 
the whole panel; how this was meant to be 
applied he could not discover, but one fact 
was plain, that the smaller number there 
were summoned above thirty-five, the better 
choice there was for the prisoner, ^nd there- 



[9 Fed. Cas. page 921] 



(Case No. 5,126) FRIES 



fore the whole number cannot be made to 
exceed sixty, agreeably to common law. Mr- 
Lewis then observed, that one remark of 
Mr. Rawle, that Mr. Rhoad was the last they 
could challenge, but they would rather 
have him than trust to the next, was a plain 
implication that they were ignorant of the 
fact, instead of militating against the motion. 
In order to remove every suspicion of inaccu- 
racy from the former testimony, he said, he 
had happily been able to procure one whose 
respectability could not be questioned, and 
which he should now introduce to the court. 

Here, an additional witness was introduced, 
to sustain the facts already sworn to on the 
part of the prisoner. 

Mr. Lewis resumed his argument in favour 
of the evidence, which, he said, had not the 
last witness come forward, the others being 
suspected, would have been a question, 
whether the negative testimony of Mr. 
Rhoad, in which he was a party, or the posi- 
tive testimony of four others who were not 
concerned, had the most weight. But now, 
taking it for granted that Rhoad is mistaken, 
it can be only accounted for in two ways: 
First, that his memory failed him; or second- 
ly, that he was extremely prejudiced. Im- 
puting nothing corrupt to him, still we can- 
not allow him to be less so than any one of 
the five witnesses we have brought to contro- 
vert his assertions; allowing him not to be 
free from prejudice, he cannot be supposed 
to be capable of judging for himself. Mr. 
Lewis concluded by examining at great 
length the other reasons submitted on the 
motion for a new trial. 

After some aditional evidence had been in- 
troduced of the same nature as that already 
noticed: 

Judge PETERS observed, that the opinion 
of Lord Chief Justice Trevy, in 15 State Tr. 
was much to the point; but that question 
was not determined by the court. In a 
question of so much national importance as 
the present, Judge PETERS thought it his 
duty to give an opinion. "When a man lives 
in the county where insurrection has hap- 
pened, his impressions of injury from the 
repetitions of such scenes will be stronger 
than might be expected in other men, and. 
therefore, all that Rhoad said about it being 
unsafe for ' the friends of the government 
to live there, is accounted for, and no way 
improper for him to speak. I think Rhoad # 
an honest man, and do not think he had any' 
malice against Fries more than any of the 
rest; but I think he must have forgotten. 
That which appeared to strike Mr. Lewis with 
such force does not appear to me important. 
I think the proceedings might have been more 
regular, but yet I think they were regular 
enough to stamp the event with a sufficient 
sanction. The proceedings were much the 
same as the court of oyer and terminer, when 
the sheriff summons a number more than is 
wanted, in order to have them ready, and 
when twelve are wanted they are taken out 



of that number. This venire issued by the 
same course as all others do, perhaps not 
knowing the offences would be capital, but 
it appearing otherwise afterwards, agreeably 
to act of congress some were summoned from 
the proper counties. The venire says the 
number is not to exceed sixty, yet these 
words do not designate more than those in 
the practice of England which directs twelve, 
but twenty-four is generally returned. To be 
sure the -court might have given the order, 
but I do not see how this could be done with-, 
out the defendant lying in jail, or a special 
court being held. There is some weight, to 
be sure, in the arguments on that point, but 
they are not so important as they were held 
up to be. The marshal having ready a cer- 
tain number, when the issue was joined, then, 
and not before, was the number who did ap- 
pear made to appear in court. The panel 
was returned, and furnished to Fries, on 
which the trial was suffered to proceed, and 
on that account I think it appears it was ap- 
proved of by the court, which is a sufficient 
designation. 

Judge IREDELL.— The question which the 
court have now to decide is certainly as im- 
portant a one as ever was before a court. 
With regard to any interest the government 
could be supposed to have in the event, or 
the feelings of private humanity or compas- 
sion as men, for the very unhappy situation 
of the prisoner— these must both be sacrificed 
to that impartial justice which our duty per- 
emptorily commands us to exercise according 
to the best of our capacities. Sure I am that 
it is always my disposition so to be influ- 
enced, as I am convinced it is also of the 
judge with whom I have the honor to sit on 
the bench. It is admitted, I believe, on both 
sides, that it is in the power of the court in 
criminal cases to grant a new trial in favor 
of the prisoner, though they cannot to his 
prejudice, and it must be readily admitted 
that it must be the most obvious considera- 
tions, which could possibly render it the duty 
of the court, lest they too readily grant a 
new trial: for if the power is placed in a 
court, it is proof that it must, or might be 
sometimes exercised, and if ever proper occa- 
sion arise for the exercise of it, it must de- 
pend on some particular, strikingly applica- 
ble circumstances. "With regard to the par- 
ticular circumstance now brought forward, 
that one of the jurymen made certain declara- 
tions unfavorable to the justice a prisoner has 
a right to expect, I must confess that until the 
evidence yesterday given by Mr. Yohe, I 
was not satisfied that he had said any such 
thing which could give the court full ground 
to believe him improperly biassed, so as to 
admit just cause for a new trial; but that tes- 
timony corroborating the testimony of those 
before given on which, independently, we 
could place but little dependence, strikes me 
with great force, otherwise I should have en- 
tertained some doubt, owing to their differ- 
ent relations of apparently the same event. 
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This caution was invigorated by the very ex- 
cellent character which the juror had borne. 
From this I have every reason to believe 
that he has not wilfully done anything 
wrong, nor sworn to anything which he does 
not believe to be true. From the relation, it 
was difficult to arrange the particular parts 
of the conversation, so as to make it accord 
at any interval of time, on which account I 
was extremely desirous that Mr. Ithoad and 
Mr. Yohe should be confronted, and questions 
put to remind each other of the facts, so as 
both might accord; but it does appear 
that Mr. Rhoad's memory is extremely de- 
fective in some material points, and, there- 
fore, without any impeachment, we may pre- 
sume it was a gross mistake It is the clear 
opinion of the court in 15 State Tr. that if a 
juryman, not out of particular malice against 
the individual, but from any other cause, 
appears to have formed a predetermined 
opinion, he was not fit to be a juryman, and 
it was, therefore, good cause of challenge. 
In that case the expressions used were much 
similar to the present case: that opinion ap- 
pears to be grounded upon the supposition 
that where a man, from any ill motives, or 
otherwise, forms an opinion strongly on his 
mind, an improper bias is extremely difficult 
to get clear of, and will influence an honest 
man unwarily to give a wrong verdict, and 
to these circumstances every man is liable. It 
is impossible for me to resist the impression, 
from the number of depositions produced, 
that Mr. Hhoad must, at different times, 
have used expressions similar to those re- 
lated by Air. Yohe, but I can readily conceive 
that such expressions were used with an in- 
nocent intention, and without meaning to 
prejudice himself from afterwards serving as 
an honest juryman; yet I cannot be certain 
but it might originate from a predisposed 
opinion of the guilt of the man, and, there- 
fore, it must render him less able to discrim- 
inate facts; but if no such idea of guilt did 
exist, according to the authority stated, it 
would be good cause of challenge, if known, 
but if not known until after verdict is given, 
it would then be sufficient time, for what is 
good cause of challenge previous to trial, is 
good ground for a motion after verdict It 
is very much to be regretted that the wit- 
nesses who heard these declarations did none 
of them communicate it to the counsel or the 
prisoner before the jury were sworn, because 
he might have been set aside, and much un- 
necessary public expense and distress to the 
unfortunate man, besides delay of the execu- 
tion of justice, in this particular case, been 
prevented. It being admitted that the court 
may grant a new trial in criminal cases upon 
sufficient cause to show, and it following that 
they ought to do it if shown, I further think 
that if there is cause of challenge before, 
there is equal cause, if it is proved that the 
juror was biassed, to order it, after verdict is 
pronounced, whatever delay or inconvenience 
may result therefrom; for that can be no rea- 



son to withhold a privilege to which a pris- 
oner is entitled. From these views, I think 
it my duty to vote for a new trial in the pres- 
ent case, as the fact appears too clear to be- 
controverted. In this event, there will be- 
still an opportunity for the prisoner to be 
freed, and justice be done between himself 
and his country. 

With regard to the point of law, if my mind 
had not been clear on the evidence re- 
specting the juror, I should have been de- 
cidedly against a new trial, and accordingly 
should have taken the trouble more fully 
to have delivered my sentiments; it being so. 
I shall now make but a few general remarks. 
As to the point, that the record should evince 
the proceedings of the court, otherwise they 
are invalid, with reasons why trial could not 
be held in the county, I think there is no 
necessity of the reasons appearing on the 
record of court If the question had stood 
simply upon this ground, it would have been 
immaterial; but it did not. Application was 
made to this court, after several indictments 
were found, alleging that the trials ought to 
be held in the county, whereupon the court 
declared its opinion, that "great inconven- 
ience" prevented a compliance with the mo- 
tion: but further it appeared to be gone out of 
the power of the court, because the indict- 
ment had been found in this court, which 
must be considered a part of the trial; and 
the law means the whole proceeding shall be 
in one place, so that the indictment must 
have been found in that county, otherwise 
the trial by jury could not be held there. 
These were the reasons which operated to 
influence the court to refuse the application. 
In this dilemma, it was impossible for the 
court to say the trial should not proceed 
here; and, had it been removed, a new in- 
dictment could not have been found; if it 
had, the trial could not proceed upon two in- 
dictments. The only time for considering 
this question, I believe, was, when this man 
was charged with the offence, before he was 
committed, or even after the court sat, and 
before the indictment was brought into 
court. If it had been the opinion of the 
judge who committed him, that the trial 
could be held there, then it could have been 
referred to the supreme court, who, if they 
had been of the same opinion, would have 
ordered a special court But from the state 
of that county, no one can believe that a 
trial could have been held therein any way 
conducive to justice, or so as to make the- 
proceedings of the court such as they ought 
to be, because the president has declared, by 
proclamation, that the law could not be exe- 
cuted without military assistance, which I 
never wish to see guard a court of justice as 
matter of choice, though unavoidable neces- 
sity may sometimes make it prudent. 

With regard to the summoning the jury, it 
is to be observed, that the practice now used, 
was an established usage of this court for 
many years past, which is a sanction suffi- 
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cient, if no positive law nullifies it. The 
venire, issued in this form, in my opinion, 
did issue with the sanction of the court, and 
had the same effect as though the express 
order of the court had been annexed. It ap- 
pears that it was not known, at the time 
the venire issued, that any cases were punish- 
able with death, and of course not necessary 
to include a special provision for twelve to 
come from the county. Mr. Lewis made a 
concession, which, if right, did away the 
whole of this objection; he said, that upon 
the marshal's receiving information (whether 
it came from the judge or not) that a case 
punishable with death had occurred, he had 
a right, without any order from the court, 
written or verbal, to summon a greater num- 
ber of men than in other cases: the words of 
the law are, not that he should summon 
twelve, but twelve at least; but he observed 
that this should not exceed, but be included 
in the number sixty. I do not know what au- 
thority he had to limit the number to sixty, in 
this or any other case. The law intends that 
a prisoner shall have a chance of men from 
his own neighbourhood; certainly then the 
greater the number which comes from it, his 
chance is proportionably increased; therefore 
it can never prejudice the prisoner. I think 
that if the marshal should extend the dis- 
cretion given to him to an unnecessary num- 
ber, it would operate to the vexation of the 
persons summoned, and they alone would 
have cause to complain. Formerly, by law, 
a sheriff was directed to summon twelve, but, 
by usage, he actually did summon twenty- 
four, yet all above the twelve appeared to ac- 
quiesce, and it could not be of disadvantage; 
so in the grand-jury for twenty-four, forty- 
eight were summoned; the power was as- 
sumed, and not complained of. I presume 
that if the marshal had authority to return 
that number, without a venire or precept, he 
was not limited as to number; and that when 
they came here, they formed the jury attend- 
ing court I am further of opinion, that 
when the panel was presented to the prisoner, 
that panel contained the full sanction of 
the court, as much as though they had given 
the order. 

So far as to substance. With respect to 
form, the words are, after joining the issue, 
"let the jury come." That is a direction 
given by the court to the marshal to summon 
the jury; but as it would be inconvenient for 
him to summon the jury after this order, 
which is for him to do it without delay, those 
jurors already summoned appear in court, so 
that if it was entered upon record, it would 
appear that, after the prisoner' was arraigned, 
and issue joined, the marshal had directed 
these men to come, and they had come. It 
appears to me that, whether the marshal sum 
moned the jurors of his own accord, or 
whether they were summoned under the ex- 
press order of the court after issue was joined, 



in substance and in form the law is so far 
complied with as to do perfect justice. 
Though I am not certain that my opinion on 
these points of law is right, not having had 
much time to examine, yet I am strongly of 
that opinion at present; however, I have 
thought less and said less upon them than if 
the main object of the motion rested on it. 

Sensible of the importance of the ques- 
tion, and that if life is once lost, it can never 
be recovered ; leaving aside the question 
which involves doubt, and resting on the 
facts which have appeared before the court, I 
deem it my duty to say that a new trial 
ought to be "granted. 

Judge PETERS then said: Although I am 
not perfectly satisfied , with the testimony, 
which is contradicted by the juror on his 
oath, I will allow it to be taken for 'granted,, 
and meet the question on principle. I am in 
sentiment against granting the motion for a 
new trial. Because, 1. The juror said no 
more than all friends to the laws and the- 
government were warranted in thinking and 
saying as the facts appeared then to the pub- 
lic. Fries being generally alleged to be the 
most prominent character, it was on this ac- 
count, and not with special or particular 
malice, that Rhoad's declaration was made. 
2. If a juror was rejected on account of such 
declarations, trials, where the community at 
large are intimately affected by crimes of 
such general importance and public notori- 
ety, must be had, in all probability, by those 
who only openly or secretly approved of the 
conduct of criminals. This would be unjust 
and improper, as it affects the government 
in its public prosecutions Little success 
could be expected from proceedings against 
the most atrocious offenders, if great multi- 
tudes were implicated in their delusions or 
guilt 3. It is natural for all good citizens,, 
when atrocious crimes, of a public nature, 
are known to have been committed, to ex- 
press their abhorrence and disapprobation 
both of the offenses and the perpetrators. It 
is their duty so to express themselves. This 
is not like the case of murder, or any offence 
against an individual, or where several are- 
charged, and none remarkably prominent 
In this latter case, selecting one out of the 
mass might evince particular malice. 4. I 
have no doubt that declarations of an oppo- 
site complexion could be proved; and yet the- 
jurors were unanimous in their verdict The 
defendant has had a fair, and I think an im- 
partial trial. But as a division in the court 
might lessen the weight of the judgment if 
finally pronounced, and the great end of the 
law in punishments being example, I, with 
some reluctance, yield to the opinion of Judge 
IREDELL. Although justice may be delay- 
ed, yet it will not fail either as it respects 
the United States or the prisoner. 

[NOTE. For report of the second trial, see- 
Case No. 5,127, following.] 
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Case No, 5,137. 

'Case of PRIES. 

[TVhart. St. Tr. 610.] 

Circuit Court, D. Pennsylvania. April 20, 
1800. 

Treason against Unjted States Defined — In- 
suukection to resist execution of a law — 
Intent —Numbers Engaged — Principal and 
Accessory. 

[1. An insurrection or rising of any body of 
the people to resist, or to prevent by force or 
violence, the execution of any statute of the 
United States for levying or collecting taxes, 
duties, imposts, or excises, or for calling forth 
the militia to execute the laws of the Union, 
or for any other object of a general nature or 
national concern, under any pretence, as that 
the statute is unjust, burthensome, oppressive, 
or unconstitutional, is "levying war" against 
the United States within the contemplation and 
construction of the constitution.] 

[2. The assembling of bodies of men, armed 
and arrayed in a \s arlike manner, for purposes 
only of a private nature, is not treason, al- 
though the judges or other peace officers should 
be insulted or resisted, or even great outrages 
committed to the persons or property of citi- 
zens.] 

[o. The true criterion is the intention with 
which the people assembled. When the inten- 
tion is universal )r general, as to effect some 
object of a general public nature, it will be 
treason, and cannot be considered, construed, 
or reduced to r*ot. On the other hand, the 
commission of any number of felonies, riots, 
or misdemeanors c*annot alter their nature so 
as to make them amount to treason.] 

[4. If a body of people conspire and meditate 
an insurrection to resist or oppose the execu- 
tion of any statute of the United States by 
force, they are only guilty of a high misde- 
meanor; but if they proceed to carry such in- 
tention into execution by force, they are guilty 
of the treason of levying war, and the quantum 
of force employed neither lessens nor increases 
the crime; whether by 100 or 1,000 persons is 
wholly immaterial.] 

[5. There are no accessories to the crime of 
treason; but all the particeps criminis are prin- 
cipals. All perse ns present, aiding, assisting, 
or abetting any treasonable act, or who are 
present, countenancing, and are ready to af- 
ford assistance, if necessary, to those commit- 
ting a treasonable act, are principals.] 

[6. If a man joins and acts with an assembly 
of people, his intent is always to be considered 
and adjudged to be the same as theirs; and 
the law judges of the intent by the fact.] 

[This was an indictment against John Fries 
for treason, in levying, war against the Unit- 
ed States. For a trial on a former indict- 
ment, see Case No. 5,120.] 

The prisoner was arraigned, and pleaded 
not guilty to the following indictment (the 
first having been withdrawn by the district 
attorney): "The grand inquest of the Unit- 
ed States of America, in and for the Penn- 
sylvania district, upon their respective oaths 
and affirmations, do present, that John 
Fries,, late of the county of Bucks, in the 
state and district of Pennsylvania, yeoman, 
owing allegiance to the United States of 
America, wickedly devising, and intending 
the peace and tranquillity of the said United 
States to disturb and to prevent the execu- 
tion of the law T s thereof within the same, to 



wit, a law of the said United States, entitled, 
*An act to provide for the valuation of lands 
and dwelling houses, and the enumeration of 
slaves within the United States,' and also a 
law of the said United States, entitled *An act 
to lay and collect a direct tax within the 
United States/ on the 7th day of March, in 
the year of our Lord one thousand seven 
hundred and ninety-nine, in the county of 
Northampton, in the state and district afore- 
said, and within the jurisdiction of this court, 
w T ickedly and traitorously intend to levy war 
against the said United States, within the 
same, and to fulfil and bring to effect the 
said traitorous intention of him, the said John 
Fries, he, the said John Fries, afterwards, 
that is to say, on the said seventh day of 
March, in the said year of our Lord one 
thousand seven hundred and ninety-nine, in 
the said state, district and coimty aforesaid, 
and within the jurisdiction of this court, 
with a great multitude of persons, whose 
names are to the said grand inquest un- 
known, to a great number, to wit, to the 
number of .one hundred persons, and up- 
wards, armed and arrayed in a warlike man- 
ner, that is to say, with guns, swords, and 
other warlike weapons as well offensive and 
defensive, being then and there unlawfully 
and traitorously assembled, did traitorously 
assemble and combine a'gainst the said United 
States, and then and there with force and arms, 
wickedly and traitorously, and with the wick- 
ed and traitorous intention to oppose and pre- 
vent, by means of intimidation and violence, 
the execution of the said laws of thesaid Unit- 
ed States, within the same, did array and dis- 
pose themselves in a warlike and hostile 
manner against the said United States, and 
then and there, with force and arms, in pur- 
suance of such their traitorous intention, he, 
the said John Fines, with the said persons so 
as aforesaid, traitorously assembled, armed 
and arrayed in maimer aforesaid, wickedly 
and traitorously did levy war against the said 
United States. And further to fulfil and 
bring to effect the said traitorous intention 
of him, the said John Fries, and in pursuance 
and in execution of the said wicked and 
traitorous combination to oppose, resist and 
prevent the said laws of the United States 
from being earned into execution, in the 
state and district aforesaid, he, the said John 
Fries, afterwards, to wit: on the said sev- 
enth day of March, in the said year of our 
Lord one thousand seven hundred and nine- 
ty-nine, in the state, district and county 
aforesaid, and within the jurisdiction of this 
court, with the said persons, whose names to 
the grand inquest aforesaid are unknown, 
did wickedly and traitorously assemble 
against the said United States, with the 
avowed intention by force of arms and in- 
timidation, to prevent the execution of the 
said laws of the said United States, within 
the same; and in pursuance and execution of 
such their wicked and traitorous combina- 
tion and intention, he, the said John Fries, 
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then and there, with force and arms, with the 
said persons to a great number, to wit, the 
number of one hundred persons and upwards, 
armed and arrayed in a warlike manner, that 
is to say, with guns, swords and other war- 
like weapons, as well offensive as defensive, 
being then and there unlawfully and traitor- 
ously assembled, did wickedly and traitor- 
ously resist and oppose the marshal of the said 
United States, in and for the said Pennsylva- 
nia district, in the execution of the duty of 
his office of marshal aforesaid, and then and 
there, with force" and arms, with the said 
great multitude of persons, so as aforesaid 
unlawfully and traitorously assembled, and 
armed and arrayed in manner aforesaid, he, 
the said John Fries, wickedly and traitorous- 
ly did oppose and resist and prevent, the said 
marshal of the said United States from exe- 
cuting the lawful process to him directed 
and delivered against sundry persons, in- 
habitants of the county aforesaid and 
district aforesaid, and charged upon oath be- 
fore the judge of the district court of the 
said United States, for the said district, with 
having entered into a conspiracy to prevent 
the execution of the said law of the United 
States, entitled 'An act to lay and collect a 
direct tax within the United States/ which 
process duly issued by the said judge of the 
said district court of the district aforesaid, 
the said marshal of the said United States, 
then and there had in his possession, and 
was then and there proceeding to execute as 
by law he was bound to do; and so the said 
grand inquest, upon their respective oaths 
•and affirmations aforesaid, do say, that the 
said John Fries, in manner aforesaid as much 
as in him lay, wickedly and traitorously did 
prevent, by means of force and intimidation, 
the execution of the said laws of the said 
United States, in the said state and district 
of Pennsylvania. And further to fulfil and 
bring to effect the said traitorous intention 
of him the said John Fries, and in pursuance 
and in execution of the said wicked and 
traitorous combination to oppose, resist and 
prevent the execution of the said laws of the 
said United States, in the state and district 
aforesaid, he, the said John Fries, after- 
wards, to wit, on the said seventh day of 
March, in the said year- of our Lord one 
thousand seven hundred and ninety-nine, in 
the state, district and county aforesaid, and 
within the jurisdiction of this court, with the 
said persons whose names to the grand in- 
quest aforesaid are unknown, did wickedly 
and traitorously assemble against the said 
United States with the avowed intention, by 
means of force and intimidation, to prevent 
the execution of the said laws of the said 
United States, in the state and district afore- 
said, and in pursuance and in execution of 
such their wicked and traitorous combina- 
tion and intention, then and there in the 
stite, district and county aforesaid, and 
within the jurisdiction of this court, with 
force and arms, with a great multitude of 



persons, to wit, the number of one hundred 
persons and upwards, armed and arrayed in 
a warlike manner, that is to say, with guns, 
swords, and other warlike weapons, as well 
offensive as defensive, being then and there 
unlawfully and traitorously assembled, he, 
the said John Fries, did traitorously, with 
force and arms and against the will of the 
said marshal of the said United States, in and 
for the district aforesaid, liberate and take 
out of his custody sundry persons by him be- 
fore that time arrested, and in his lawful 
custody then and there being, by virtue of 
lawful process against them issued by the 
said judge of the district court of the said 
United States, for the said Pennsylvania dis- 
trict on a charge upon oath of a conspiracy 
to prevent the execution of the said law of 
the said United States, entitled 'An act to 
lay and collect a direct tax within the United 
States;' and so the grand inquest aforesaid, 
upon their respective oaths and affirmations 
aforesaid, do say, that the said John Fries, 
as much as in him lay, did then and there, • 
in pursuance and in execution of the said 
.wicked and traitorous combination and in- 
tention, wickedly and traitorously, by means 
of force and intimidation, prevent the execu- 
tion of the said law of the said United States, 
entitled 'An act to provide for the valuation 
of lands and dwelling houges, and the enum- 
eration of slaves, within the United States,' 
and the said law of the said United States, 
entitled 'An act to lay and collect a direct tax 
within the United States,' in the state and 
district aforesaid, contrary to the duty of 
his said allegiance, against the constitution, 
peace and dignity of the said United States, 
and also against the form of the act of the- 
congress of the said United States, in such 
case made and provided. William Rawle, 
Attorney of the United States for the Penn- 
sylvania District" 

Mr. Lewis and Mr. Dallas, before engaged, 
to act for the prisoner, on account of the con- 
duct directed by the court to be observed by 
the counsel, withdrew their assistance; so 
that the prisoner was left without counsel;, 
and on being asked by the court if he would 
wish to have some assigned, he did not ac- 
cept the offer.* 

Thursday, April 24. Before the jurors 
were sworn in, they were individually asked 
(upon oath) these questions: "Are you any 
way related to the prisoner?" They all an- 
swered, "No." "Have you ever formed or 
delivered an opinion as to the guilt or inno- 
cence of the prisoner, or that he ought to 
be punished?" The answer generally was, 
"Not to my knowledge." Some of the ju- 
rors said they had given their sentiments 
generally, disapprobatory of the transaction, 
but not as to the prisoner particularly. 
These were admitted. One of the jurors. 
(Mr. Taggert), after he was sworn, expressed 
himself to the court to be very uneasy un- 

i [See note 1 at end of case.] 



FRIES (Case Ko. 5,127) 



[9 Fed. Cas. page 926J 



<ler his oath; he then meant that he never 
had made up his mind that the prisoner 
should be hung, but very often had spoken 
his opinion that he was very culpable; he did 
not, when he took the oath, conceive it so 
strict, and therefore wished, if possible, to 
be excused. The court informed the juror it 
was impossible to excuse him, now he was 
sworn. The court informed the prisoner 
that he had a light to challenge thirty-five 
without showing cause, and as many more 
as he could show cause for. Thirty-four 
were challenged, and the following admitted 
and sworn on the jury: Samuel Wheeler, 
foreman; Henry Pepper, John Taggert, Cor- 
nelius Comegys, Ephraim Clark, Thomas 
Baily, Lawrence Cauffman, John Edge, 
Charles Deshler, Henry Dubois, Isaac De- 
haven, John Balliot 

Mr. Rawle and Mr. Ingersol, for the prose- 
cution. 

Mr. Rawle then opened the charge exhibit- 
ed in the indictment. He observed that the 
jury must be aware of the very unpleasant 
duty he had to perform; he felt an extreme 
difficulty of situation,— called forth by his 
duty to exhibit a charge against the prisoner 
at the bar of the highest magnitude, who 
now stood to answer, unattended by any 
legal advice, he felt impressed with the ne- 
cessity of sticking more than usually close 
to the line of his duty, which he should en- 
deavor to discharge as faithfully as possible. 
And he trusted that, while the jury felt their 
relation to their unfortunate fellow-citizen 
at the bar, they would, at the same time, 
make all suitable allowance for any errors 
which might appear on his (Mr. Rawle's) 
part, though it was sincerely his desire to 
avoid any, either in laying down the facta 
or the law, which he should do under the 
direction of the court; and he hoped that 
the jury would carefully sift and examine 
the law and testimony which his duty called 
upon him to advance, in order to substan- 
tiate the charge. Mr. Rawle then proceeded 
to open the charge. He said, he should be 
able to prove, that John Fries, the prisoner 
at the bar, did oppose the execution of two 
laws of the United States, to effectuate which 
he was provided with men, who, as well as 
himself, were armed with guns, swords, ana 
other warlike weapons, which, by their num- 
bers and military appearance, were sufficient 
to accomplish their purpose, which was, not 
only to intimidate the officers of the gov- 
ernment appointed to execute the above laws 
themselves, but to release from the custody 
of the marshal of Pennsylvania a number 
of persons who were held in prison by the 
said marshal, and to prevent him executing 
process upon others. All this was done, as 
slated in the indictment, by a combination 
and conspiracy to oppose those laws, by a 
large body of armed men, of whom the pris- 
oner at the bar was the chief, and com- 
mander. 

Mr. Rawle then proceeded, under the di- 
rection of the court, to state the law. The 



treason whereof the prisoner was charged 
was, "levying war against the United States." 
Const. U. S. art 3, § 3. What, he asked, 
was levying^ war against the United States? 
He conceived himself authorized, upon good 
authority, to say, levying war did not only 
consist in open, manifest, and avowed rebel- 
lion against the government, with a design 
of overthrowing the constitution; but it may 
consist in assembling together in numbers, 
and by actual force, or by terror, opposing 
any particular law or laws. Again, there 
can be no distinction as to the kind or nature 
of the law, or the particular object for which 
the law was passed, since all are alike the 
acts of the legislature, who are sent by the 
people at large to express their will. Force 
need not be used to manifest this spirit of 
rebellion, nor is it necessary that the at- 
tempts should have been successful to con- 
stitute the crime. The endeavour, by intimi- 
dation, to do the act, whether it be accom- 
plished or not, amounts to treason, provided 
the object of those concerned in the transac- 
tion, is of a general nature, and not applied 
to a special or private purpose. In order 
to effect the object of those embarked in 
crimes of this high nature, it is well known 
that various means are necessarily employed; 
various acts may be perpetrated to accom- 
plish the main end: they may proceed by 
the execution of some enormous crimes, as 
burglary, arson, robbery, or murder, either, 
or all of them; but even if one or all of 
these crimes were committed, except the pur- 
pose should be of a general nature, they may 
form distinct and heinous offences; but the 
perpetrators may not be guilty of treason. 
If a particular friend of the party had been 
in the custody of the marshal; if even a num- 
ber sufficient for the purpose should step 
forward and rescue such a person, if it was 
not with a view to rescue prisoners gener- 
ally, it would amount to no more than a res- 
cue; but, if general, it is treason. The 
views of the party fix the crime, and there- 
fore only the design is necessary to be 
known. 

To prove that this doctrine was well es- 
tablished in the United States, Mr. Rawle 
turned to 2 Dall. L2 U, S.] 34G, 355, stating 
the opinions of the court in the cases of Yigol 
and Mitchell^ charged with, and convicted 
for, treason. The attack on Gen. Neville's 
house was of this general nature, because he 
was an officer appointed to execute the ob- 
noxious law; and being to the officer and 
not to the man that they objected, it was 
thought to be treason, and that decision was 
well grounded. He observed, that the clause 
in our constitution was founded on a stat- 
ute which was passed in England, to prevent 
the ever-increasing and ever-varying number 
of treasons, upon the general and undefined 
opposition to royal prerogative: the situa- 
tion of things was such, previous to that pe- 
riod, as to call forth from the statesman, 

2 [Cases Nos. 1G,G21 and 15,788.] 
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from the philosopher, and from the divine, 
even in those dark ages, the most vehement 
complaints: in attendance to these reason- 
able and just murmurs, the statute was 
passed. 

Mr. Rawle was then producing an author- 
ity, when Judge CHASE said, the court 
would admit, as a general rule, of quota- 
tions which referred to what constituted ac- 
tual or constructive levying war against the 
king of Great Britain, in his regal capacity; 
or, in other words, of levying- war against 
his government, but not against his person, 
because it was of the same nature as levying 
war against the United States would be ap- 
plied here: so was that part called adher- 
ing to the king's enemies:— they may, any of 
them, be read to the jury, and the decisions 
thereupon— not as authorities whereby we 
are bound, but as the opinions and decisions 
of men of great legal learning and ability. 
But even then, the court would attend care- 
fully to the time of the decisions, and in no 
•case must it be binding upon our juries. 

Mr. Rawle quoted Hawkins (book 1, c. 17, 
§ 23) as an authority of authenticity to prove, 
that not only those who rebelled against the 
king, by taking up arms with the avowed 
design of dethroning him, but those who 
withstood his lawful authority, and who en- 
deavoured to oppose his government; who 
withstood the king's forces, or attacked any 
of his fortresses— those, in fine, whose avow- 
ed object was of a public and general, and 
not of a private and personal nature, were 
guilty of high treason. He also read Sir 
" John Friend's Case from Holt, 681, and Dam- 
inaree and Purchases* Case, 15 State Tr. 589. 

CHASE, Circuit Justice, begged the coun- 
sel to read only those parts of the cases 
which referred to what could be treason in 
the United States, and nothing which related 
to compassing the king's death. It would 
be found, he observed, by an attention to 
the last case, that because the intention was 
a rising to demolish all meeting-houses, gen- 
erally, it was considered to be an insur- 
rection against the toleration act, by numbers 
and open force, setting the law at defiance. 
This would be found to be the opinion in 
Foster, 213. 

Mr. Rawle said, that he conceived that, 
even if the matter made a grievance of, was 
illegal, the demolition of it in this way was, 
nevertheless, high treason, because of the 
people so assembled taking the law into their 
own hands; thus, in Foster, it would be 
seen that demolishing all bawdy-houses, as 
such, was high treason, as much as demol- 
ishing all meeting-houses, being equally an 
usurped authority. He also read Doug. 590, 
Ijord George Gordon's Case, when it was 
Lord Mansfield's opinion that any attempt, 
by violence, to force the repeal of a law, 
or to prevent its execution, is levying war, 
and treason. He considered, from those few 
authorities, that he was justifiable in saying 
that a rising, with intent by force to prevent 



the execution of a law, as well as laws In 
general, preventing the marshal executing 
his warrants, and preventing the other of- 
ficers charged with the execution of the 
laws in question, amounted to levying war, 
agreeably to the constitution of the United 
States. Mr. Rawle then proceeded to state 
the most prominent facts which could be 
produced in the course of the evidence, in 
which it would fully appear, he presumed, 
that John Fries, the prisoner, was the most 
active in his opposition to those laws and 
to* every attempt to carry them into effect; 
that hejn every instance showed his aver- 
sion of, and opposition to, the assessors, and 
determination by threats and menaces to 
prevent them doing their duty, and that 
whenever any force was used, or terrific ap- 
pearances held up, he was the commander, 
and gave the orders to his men, who, at 
times in great numbers, joined him: and 
that finally, by threats and intimidation, 
equally the same in the eyes of the law as 
force, he, the prisoner, did attain his object, 
to wit, the release of a number of prisoners 
who were confined for opposing the execu- 
tion of the law, and were actually in cus- 
tody of the marshal in a house at Bethlehem, 
which, by reason of his having prisoners 
there, and his having an armed posse to pro- 
tect his lawful authority, was to all intonta 
a fortress of the United States; and fur- 
ther, that he did, completely for a time, 
prevent the execution of the laws intended, 
in those parts, and thus did bid defiance to 
all lawful authority. 

Judge CHASE then said to the prisoner: 
"John Flies, you will attend to all the evi- 
dence that will be brought against you; 
will attend to their examination, and ask 
any questions you please of the several wit- 
nesses, or of the court; but be careful to ask 
no questions wherein you may possibly crim- 
inate yourself, for remember, whatever you 
say to your own crimination, is evidence 
with the jury; but if you say anything to 
your justification, it is not evidence. The 
court will be watchful of you; they will 
check anything that may injure yourself: 
they will be your counsel, and give you ev- 
ery assistance and indulgence in their power." 

(The evidence adduced on this trial is of 
so similar a character to that reported on 
the former "occasion, as to render a report 
of it unnecessary. The defendant produced 
no testimony.) 

Mr. Rawle said he felt himself so very pe- 
culiarly situated in this case, that he would 
wish the opinion of the court The unfortu- 
nate prisoner at the bar appeared to answer 
to a charge, the greatest that could be 
brought against him, without the assistance 
of counsel, or any friend to advise with. To 
me, said Mr. R., the evidence against the 
prisoner is extremely strong. It will be re- 
collected, that, in opening the evidence, I 
informed the jury what points I shall prove: 
I opened my ideas of constructive law, and 
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produced a few authorities in support of 
my opinions. I believe it will be found, 
that in no material point have I failed to 
substantiate what I first gave notice that 
I could prove. I therefore conceive the 
charges are fully confirmed. But although, 
if this trial was conducted in the usual way, 
and counsel were ready to advocate the 
cause of the prisoner, it would now be prop- 
er, on my part, to sum up the evidence as 
produced to the jury, and apply it to the 
law, in order to see whether the crime was 
fixed or not Under the • present circum- 
stances, I feel very great reluctance to ful- 
fil what would, in other circumstances, be 
my bounden duty, lest it should appear to 
be going further than the rigid requisition 
of my office compels me to. I therefore shall 
rest the evidence and the law here, unless 
the court think that my oflice as public pros- 
ecutor, demands of me to do it, or that I 
should not fulfil my duty without doing it 

Judge CHASE: It is not unfrequent for 
a prisoner to appear in a court of justice 
without counsel, but it is uncommon for a 
prisoner not to accept of legal assistance. 
It is the peculiar lenity of our laws that 
makes it the duty of a court to assign coun- 
sel to the person accused. With respect to 
your situation, sir, it is a matter entirely 
discretionary with you whether you will 
state the evidence and apply it to the law 
or not There is great justice due to a pris- 
oner arraigned on a charge so important 
as the present: there is great justice also 
due to the government. On the one hand, 
an innocent person shall not be made to 
suffer for want of legal assistance; on the 
other, a guilty person shall not escape 
through an undue indulgence, or the failure 
of the accuser in a duty his oifice may re- 
quire of him. If you do not please to pro- 
ceed, I shall consider it my duty to apply 
the law tc the facts. The prisoner may 
therefore offer what he pleases to the jury. 

Prisoner: 1 submit to the court to do me 
that justice which is right 

Judge CHASE: That I will, by the bless- 
ing of God, do you every justice. 

PETERS, District Judge: Mr. Attorney, 
while you are justifiable in considering the 
situation of the prisoner, that he might not 
suffer by any partial impressions you may 
' make on the jury, there is another consid- 
eration deserving attention— there is justice 
due to the United States. Though I see no 
difficulty in resting it here, yet, possibly, per- 
sons who may have come into court since 
the trial commenced, may expect something 
of a narrative of the transactions, and such 
a narrative may be of great help to the 
jury. I wish it to be done for the due ex- 
ecution of public justice, and, God knows, 
I do it not with a desire to injure the pris- 
oner, for I wish not the conviction of any 
man. It is a painful task, but we must do 
our duty. Still I think you are at liberty 
to fulfil your own pleasure. 
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Mr. Rawle would, then, under a solemn 
impression that it was his duty, take up some 
part of the time of the court and jury in 
relation to the prisoner at the bar, a task 
rendered far more painful on his part, from 
the circumstance of the prisoner's appear- 
ing there (unexpectedly) without counsel to 
plead his cause. In as few words as possi- 
ble, he would endeavour to collect the most 
prominent features of the testimony which 
had been produced, and to apply it to the 
law. As he stated before, Mr. Rawle said, 
levying war in the United States against 
the United States, was a crime defined by 
the constitution; in relation to the republican 
form of government existing among us, it 
could only consist in an opposition to the 
will of the society, of which we all are mem- 
bers, declared and established by a major- 
ity; in short, an opposition to the acts of 
congress, in whole or in part, so as to pre- 
vent their execution, either by collecting 
numbers, by a display of force, or by ex- 
hibiting that degree of intimidation which 
should operate, in either way, upon those 
charged with- the execution of the law, 
either throughout the United States or In 
any part thereof, to procure a repeal or a 
suspension of the law, by rendering it im- 
practicable to carry such law or laws into 
effect in the place so opposing, or in any 
other part This offence he considered to be 
strictly treason against the United States. 

The question, then, is, how far the case of 
the prisoner and his conduct merit this defi- 
nition. In order to be informed of that, it 
was necessary to call to recollection the evi- 
dence, so collected, as to display the train 
and progress which marked, its footsteps 
from its first dawning till its arrival at the 
fatal deed denominated treason. It will 
first be observed by the testimony of several 
respectable witnesses (Messrs. Heckavelter, 
Ramich, Schymer, Ormond, and Williamson), 
that attempts were made and executed, by 
a combination, in which, unfortunately for 
him, the prisoner at the bar was very active, 
to prevent the assessors from doing the duty 
required of them when they accepted their 
office, and that this combination existed bof* 1 
in Northampton and Bucks counties, and to 
such a degree that it was impossible to carry 
the law into effect. In Lower Milford, more 
particularly, we have the evidence of four re- 
spectable gentlemen (Mr. Chapman, a prin- 
cipal assessor, and Mr. Rodrick, Mr. Foulke, 
and Mr. Childs, three assessors), who were 
employed in the execution of those laws. 
These gentlemen say that they met with 
such opposition at an early period of the 
insurrection, as deterred Samuel Clarke from 
undertaking the business at all, although 
he had taken upon him the office. From this 
difficulty, Messrs. Foulke, Rodrick and Childs 
Determined that they would proceed to as- 
sess Lower Milford township together, which 
they attempted, and did not desist until 
compelled by the extreme opposition which 
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their respective testimony relates to have 
happened on the 5th and 6th of March, in 
their progress to, and at Quakertown, which 
ill usage is all corroborated by other wit- 
nesses. This spirit of opposition to the 
laws, as exhibited generally, is also related 
by Mr. Henry and Col. Nichols, the marshal, 
wherein it appears that process could not be 
served, and that witnesses could not be 
subpoenaed, being deterred from the threats 
made to them by this extensive combina- 
tion; and that, in the serving of process, 
personal abuse was given, as well as to the 
assessors who attempted to execute the law. 
In short the law was prostrate at the feet 
of a powerful combination. 

Mr. Rawle here called to view the occur- 
rences in Bucks county, as deposed by 
Messrs. Foulke, Rodrick, Chapman, Thomas, 
Mitchel, and Wiedner, exhibiting a disposi- 
tion to insurrection by a great number of 
persons, and who engaged in its acts; he 
referred to the meeting at Jacob Fries', 
where John Fries, the prisoner at the bar, 
expressed himself as determining to oppose 
and continue hostile to the laws; also to the 
circumstance afterwards near Singmaster's, 
where Mr. Rodrick made his escape, and 
where, as well as at other times, the pris- 
oner forbade those officers to proceed, under 
threats of personal danger. It appeared Mr. 
Rodrick had given offence, not by his con- 
duet, but because he came from a distance 
of ten or twelve miles into that township to 
prosecute his duty. However, the assessors 
met the next day, but were stopped at 
Quakertown, where they were extremely 
abused. To be sure, while the prisoner at the 
bar was in the room, and whenever he was 
present, their abuse was suspended; when 
he absented himself, it was renewed. The 
papers were taken from Mr. Childs, and 
also from Mr. Foulke, but returned, because 
they were not the identical papers. Here it 
must be observed, in justice to the prisoner, 
that one more of his few good actions ap- 
peared, which Mr. Rawle wished in his heart 
had been more numerous. Fries assisted 
Mr. Foulke to get out of the house the back 
way, and advised him to keep out of the 
way of the men. On the evening of that day 
they went up to Millerstown: here Mr. Raw- 
le called to mind the message delivered by 
John Dillinger for convening the meeting 
the next day; this message was the fruits of 
a consultation held at the house of Jacob 
Fries, after they left Quakertown, when they 
determined to proceed to Millerstown the 
next morning. The next morning they met 
and went on as far as Ritters, where it ap- 
peared they were stopped for a short period 
by young Marks, who had been sent forward, 
with information that the prisoners were 
gone on to Bethlehem: a doubt being started 
whether they would not be too late, it was 
debated, and at last determined to go for- 
ward: of this latter opinion was the pris- 
oner at the bar. . It was in evidence that 
9FEP.CAS— 59 



none of those people knew the prisoners 
whom they were going to release: this, 
Mitchel and others swore. 

Here, Mr. Rawle thought, commenced the 
overt act in the indictment Hitherto only 
the general opposition to the law, and the 
intention with which the after conduct was 
perpetrated, appeared. They proceeded to 
Bethlehem, and here the officer of militia, 
the man who derived his power from the 
people, the prisoner, Captain John Fries, 
whose duty it was to support the law and 
constitution of the United States, made a 
most distinguished figure. At Bethlehem it 
appeared that the prisoner was to step for- 
ward to effect the surrender of the prisoners, 
and of course to lay prostrate the legal arm 
of the United States. These prisoners were 
in the lawful custody of the marshal; he 
had lawful process against them from the 
district judge; they were in the house ap- 
pointed for their safe keeping until they 
should be removed; he kept guard over them, 
and in order to execute his office, he had 
provided, by virtue of the powers given 
to the sheriff in the several counties agree- 
able to law, an armed force called a posse 
comitatus, or the power of the county. This 
force (about sixteen or seventeen) he sup- 
posed sufficiently great to prevent the prison- 
ers in his charge being liberated; it appear- 
ed, however, in the sequel that they were 
not sufficient for that purpose. The prisoner 
with an armed force arrived at Bethlehem, 
and proceeded on his mission to the marshal: 
he had a sword when he marched his men 
into the town; but it appeared that he left 
it when he entered on his other business, 
to wit, demanding the surrender of the pris- 
oners; the marshal answered, that he could 
not deliver them up. John Fries then re- 
turned to his men; and from thetestimony 
of Mitchel, Barnet, and Schlaugh, (this was 
an important part of his conduct,) he said, 
"They must be taken by force; the marshal 
says he cannot deliver them up; if you are 
willing, we will take them by force: I will 
go foremost; if I drop, then take your 
own command." Words were followed by 
actions; they went into the house, and the 
prisoners were given up. This, Mr. Rawle 
thought, was an unquestionable, full and 
complete proof of the commission of the 
overt act; and that overt act is high treason, 
as laid in the third and fourth counts of the 
indictment, to wit, that they did by force 
prevent the marshal from executing lawful 
process to him directed; and, secondly, that 
they did deliver, and take from him certain 
persons, whom he had in lawful custody; 
and, further, this was done by force and 
arms, by men arrayed in a warlike manner, 
and by a number exceeding one hundred 
persons. This the indictment justly calls 
levying war, and treason. To him, Mr. 
Rawle said, there was no doubt but the act 
of levying war was completed in the county 
of Bucks, independently of all those actions; 
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at Betlilehem; for there the prisoner and 
others were armed, and arrayed with all 
the appearances of war— with drums and 
fifes, and at times firing their pieces; and 
this to oppose the laws aiid prevent their 
execution; and there, by this force, they ex- 
ecuted one, and the main part of their plan; 
they there did set the law at defiance. That 
was part of their grand object, and was 
done with a general, and not with a partic- 
ular view, an essential ingredient in treason. 
Whether these actions were to be considered 
as a separate act of treason, or whether they 
were to evince the intentions of the party, 
it certainly must be considered as testimony, 
and such as must have an important weight 
towards the verdict. 

Gentlemen, said Mr. Attorney, you will con- 
sider how far the individual witnesses are de- 
serving your credit. If you consider them 
worthy of being believed, and if the facts re- 
lated apply to the law which I submitted to 
your consideration, and which, from the si- 
lence of the court, I think you must consider 
as accurate— if not, I shall stand corrected by 
the court— there can be but little doubt upon 
your minds, that the prisoner is guilty: if it 
be not so, in your opinion, you must find him 
otherwise. I have endeavoured to do my duty 
with integrity. I have advanced nothing but 
what appears to me to be clearly substan- 
tiated; but with you, gentlemen, and with the 
court, I leave the truth of the opinion. 

Court: John Fries, you are at liberty to say 
anything you please to the jury. 

Prisoner: It was mentioned, that I collected 
a parcel of people to follow up the assessors; 
but I did not collect them. They came and 
fetched me out from my house to go with 
them. I have nothing to say, but leave it to 
the court 

CHASE, Circuit Justice (charging jury):— 
Gentlemen of the Jury: John Fries, tie pris- 
oner at the bar, stands indicted for the crime 
of treason, of levying war against the United 
States, contrary to the constitution. By the 
constitution of the United States (article 3, 
§ 3) it is declared, "that treason against the 
United States shall consist only in levying 
war against them, or in adhering to their ene- 
mies, giving them aid and comfort" By the 
same section it is further declared, "that no 
person shall be convicted of treason, unless 
on the testimony of two witnesses to the same 
overt act, or on confession in open court;" 
and that "the congress shall have power to 
declare the punishment of treason." Too 
much praise cannot be given to this constitu- 
tional definition of treason, and the requiring 
such full proof for conviction; and declaring, 
that no attainder of treason shall work cor- 
ruption of blood or forfeiture, except during 
the life of the person attainted. This con- 
stitutional definition of treason is a question 
of law. Every proposition in any statute 
(whether more or less distinct, whether easy 
or difficult to comprehend) is always a ques- 



tion of law. What is the true meaning and 
true import of any statute, and whether the 
case stated comes within it, is a q ?stion of 
law, and not of fact. The question in an 
indictment for levying war against (or ad- 
hering to the enemies of) the United States, 
is, whether the facts stated do, or do not 
amount to levying war, within the contempla- 
tion and construction of the constitution. It 
is the duty of the court in this case, and in all 
criminal cases, to state to the jury their opin- 
ion of the law arising on the facts; but the 
jury are to decide on the present, and in all 
criminal cases, both the law and the facts, on 
their consideration of the whole case. It is 
the opinion of the court, that any insurrection 
or rising of any body of the people, within the 
United States, to attain or effect by force or 
violence any object of a great public nature, 
or of public and general (or national) concern, 
is a levying of war against the United States, 
within the contemplation and construction of 
the constitution. On this general position the 
court are of opinion, that any such insurrec- 
tion or rising to resist, or to prevent by torce 
or violence, the execution of any statute of the 
United States, for levying or collecting taxes* 
duties, imposts, or excises; or for calling forth 
the militia to execute the laws of the Union, 
or for any other object of a general nature 
or national concern, under any pretence, as 
that the statute was unjust, burthensome, op- 
pressive, or unconstitutional, is a levying was 
against the United States, within the contem- 
plation and construction of the constitution. 
The reason for this opinion is, that an insur- 
rection to resist or prevent, by force, the ex- 
ecution of any statute of the United States, 
has a direct tendency to dissolve all the bands 
of society, to destroy all order and all laws, 
and also all security for the lives, liberties 
and property of the citizens of the United 
States. The court are of opinion, that mili- 
tary weapons (as guns and swords, mentioned 
in the indictment) are not necessary to make 
such insurrection or rising amount to a levy- 
ing war, because numbers may supply the 
want of military weapons, and other instru- 
ments may effect the intended mischief. The 
legal guilt of levying war may be incurred 
without the use of military weapons or mili- 
tary array. The court are of opinion that the 
assembling bodies of men, armed and arrayed 
in a warlike manner, for purposes only of a 
private nature, is not treason, although the 
judges, or other peace officers, should be in- 
sulted or resisted, or even great outrages com- 
mitted to the persons or property of our citi- 
zens. 

The true criterion to determine whether 
acts committed are treason, or a less offence 
(as a riot), is the quo animo, or the intention, 
with which the people did assemble. When 
the intention is universal or general, as to 
effect some object of a general public nature, 
it will be treason, and cannot be considered, 
construed, or reduced to a riot The commis- 
sion of any number of felonies, riots, or other 
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misdemeanours, cannot alter their nature, so 
as to make them amount to treason; and, on 
the other hand, if the intention and acts com- 
bined amount to treason, they cannot be sunk 
down to a felony or riot The intention with 
which any acts (as felonies, the destruction 
of property, or the like) are done, will show 
to what class of crimes £he case belongs. The 
court are of opinion, that if a body of people 
conspire and meditate an insurrection to re- 
sist or oppose the execution of any statute of 
the United States by force, that they are only 
guilty of a high misdemeanour; but if they 
proceed to carry such intention into execution 
by force, that they are guilty of the treason 
of levying war, and the quantum of the force 
employed neither lessens nor increases the 
crime— whether by one hundred or one thou- 
sand persons, is wholly immaterial. The 
court are of opinion, that a combination or 
conspiracy to levy war against the United 
States is not treason, unless combined with 
an attempt to carry such combination or con- 
spiracy into execution; some actual force or 
violence must be used, in pursuance of such 
design to levy war; but that it is altogether 
Immaterial whether the force used is suffi- 
cient to effectuate the object— any force con- 
nected with the intention will constitute the 
crime of levying war. This opinion of the 
court is founded on the same principles, and 
is, in substance, the same as the opinion of the 
circuit court for this district, on the trials 
.(in April, 1795) of Vigol and Mitchell, who 
were both found guilty by the jury, and after- 
wards pardoned by the late president 

At the circuit court for the district (April 
term, 1799), on the trial of the prisoner at the 
bar, Judge Iredell delivered the same opinion, 
and Fries was convicted by the jury. [Case 
No. 5,126.] 

To support the present indictment against 
the prisoner at the bar, two facts must be 
proved to your satisfaction: First That some 
time before the finding of the indictment, 
there was an insurrection (or rising) of a body 
of people in the county of Northampton, in 
this state, with intent to oppose and prevent, 
by means of intimidation and violence, the ex- 
ecution of a law of the United States, enti- 
tled, "An act to provide for the valuation of 
lands and dwelling houses, the enumeration 
of slaves within the United States;" or, of 
another law of the United States, entitled, 
"An act to lay and collect a direct tax within 
the United States;" and tbat some acts of 
violence were committed by some of the peo- 
ple so assembled, with intent to oppose and 
prevent, by means of intimidation and vio- 
lence, the execution of both, or of one of the 
said laws of congress. In the consideration 
of this fact, you are to consider and determine 
with what intent the people assembled at 
Bethlehem, whether to effect, by force, a pub- 
lic or a private measure. The intent with 
Avhich the people assembled at Bethlehem, in 
Northampton, is a necessary ingredient to the 
fact of assembling, and to be proved like any 



other fact, by the declarations of those who 
assembled, or by acts done by them. When 
the question is, "What is a man's intent?" it 
may be proved by a number of connected cir- 
cumstances, or by a single fact If, from a 
careful examination of the evidence, you shall 
be convinced that the real object and intent 
of the people assembled at Bethlehem was of 
a public nature (which it certainly was, if 
they assembled with intent to prevent the ex- 
ecution of both of the above-mentioned laws 
of congress, or either of them), it must then 
be proved to your satisfaction, that the pris- 
oner at the bar incited, encouraged, promot- 
ed, or assisted in the insurrection, or rising 
of the people, at Bethlehem, and the terror 
they carried with them, with intent to op- 
pose and prevent, by means of intimidation 
and violence, the execution of both the above- 
mentioned laws of congress, or either of 
them; and that some force was used by some 
of the people assembled at Bethlehem. In 
the consideration of this fact, the court think 
proper to assist your inquiry by giving you 
their opinion. 

In treason, all the participes criminis are 
principals; there are no accessaries to this 
crime. Every act which, in the case of fel- 
ony, would render a man an accessary, will, 
in the case of treason, make him a principal. 
To render any person an accomplice and prin- 
cipal in felony, he must be aiding and abet- 
ting at the fact; or ready to afford assistance, 
if necessary. If a person be present at a fel- 
ony, aiding and assisting, he is a principal. 
It is always material to consider whether the 
persons charged are of the same party, upon 
the same pursuit, and under the expectation 
of mutual defence and support All persons 
present, aiding, assisting, or abetting any 
treasonable act, are principals. All persons, 
who are present and countenancing, and are 
ready to afford assistance, if necessary, to 
those who actually commit any treasonab'e 
act, are also principals. If a number of per- 
sons assemble and set out upon a common de- 
sign, as to resist and prevent, by force, the 
execution of any law, and some of them com- 
mit acts of force and violence, with intent to 
oppose the execution of any law, and others 
are present t to aid and assist, if necessary, 
they are ali principals. If any man joins 
and acts with an assembly of people, his 
intent is always to be considered and ad- 
judged to be the same as theirs; and the 
law, in this case, judgeth of the intent by 
the fact If a number of persons combine or 
conspire to effect a certain purpose, as to op- 
pose, by force, the execution of a law, any 
act of violence done by any one of them, in 
pursuance of such combination, and with in- 
tent to effect such object, is, in consideration 
of law, the act of all who are present when 
such act of violence is committed. If; per- 
sons collect together to act for one and the 
same common end, any act done by any one 
of them, with intent to effectuate such com- 
mon end, is a fact that may be given in evi- 
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dence against all of them; the act of each is 
evidence against all concerned. I shall not 
detain you at this late hour to recapitulate 
the facts:— you have taken notes, and they 
have been stated with accuracy and great 
candor by Mr. Attorney. I will only remark, 
that all the evidence relative to transactions 
before the assembling of the armed force at 
Bethlehem, are only to satisfy you of the in- 
tent with which the body of the people as- 
sembled there. If either of the three overt 
acts (or open deeds) stated in the indictment, 
ispro ved to your satisfaction, THE COURT are 
of opinion, that it is sufficient to maintain the 
indictment; for THE COURT are of opin- 
ion that every overt act is treasonable. As 
to accomplices— they are legal witnesses, 
and entitled to credit, unless destroyed by tes- 
timony in court If, upon consideration of 
the whole matter (law as well as fact), you 
are not fully satisfied, without any doubt, that 
the prisoner is guilty of the treason charged 
in the indictment, you will find him not guilty; 
but if, upon consideration of the whole matter 
(law as well as fact), you are convinced that 
the prisoner is guilty of the treason charged 
in the indictment, you will find him guilty. 

The jury retired for the space of two hours, 
and brought in their verdict, "Guilty." 

After the verdict was given. Judge CHASE, 
with great feeling and sensibility, addressed 
the prisoner, observing that, as he had no 
counsel on the trial, if he, or any person for 
him, could point out any flaw in the indict- 
ment, or legal ground for arrest of iudg- 
ment, ample time would be allowed for that, 
purpose. 

Friday, May 2. THE COURT this morning 
called before them Charles Desbler, a juror on 
the above trial of John Fries, who, on the first 
evening of the said trial, on the adjourn- 
ment of the court, separated from the jury 
and retired to his lodgings. Mr. Hopkinson, 
on behalf of Mr. Deshler, produced his own 
affidavit, and that of two others, which prov- 
ed that, on the said evening, Charles Deshler 
was inadvertently separated from his breth- 
ren by the crowd, in going out of the jury 
box; that he did not know to what place the 
jury had adjourned: that he then proceeded 
to his lodgings, where he cautiously avoided 
all conversation respecting the trial depend- 
ing. THE COURT, satisfied by this represen- 
tation of the innocence of Mr. Deshler, ordered 
that he be discharged, and that the before- 
mentioned affidavit be entered on the record 
of the court 

The prisoner being set at the bar, Judge 
CHASE, after observing to the other defend- 
ants that what he had to say to Fries would 
apply generally to them, proceeded:— 

John Fries, you have been already inform- 
ed, that you stood convicted of the treason, 
charged upon you by the indictment on 
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which you have been arraigned, of levying 
war against the United States. You have 
had a legal, fair, and impartial trial, with 
every indulgence that the law would permit. 
Of the whole panel, you peremptorily chal 
lenged thirty-four, and with truth I may say, 
that the jury who tried you were of your 
own selection and choice. Not one of them 
before had ever formed and delivered any 
opinion respecting your guilt or innocence. 
The verdict of the jury against you was 
founded on the testimony of many creditable 
and unexceptionable witnesses. It was ap- 
parent from the conduct of the jury, when 
they delivered their verdict, that if innocent, 
they would have acquitted you with pleas- 
ure; and that they pronounced their verdict 
against you with great concern and reluc- 
tance, from a sense of duty to their country, 
and a full conviction of your guilt The 
crime of which you have been found guilty 
is treason; a crime considered, in the most 
civilized and the most free countries in the 
world, as the greatest that any man can com- 
mit It is a crime of so deep a dye, and at- 
tended with such a train of fatal consequen- 
ces, that it can receive no aggravation; yet 
the duty of my station requires that I should 
explain to you the nature of the crime of 
which you are convicted; to show the neces- 
sity of that justice which is this day to be 
administered, and to awaken your mind to 
proper reflections and a due sense of your- 
own condition, which, I imagine, you must 
have reflected upon during your long confine- 
ment. You are a native of this country— 
you live under a constitution (or form of gov- 
ernment) framed by the people themselves;, 
and under laws made by your representa- 
tives, faithfully executed by independent and 
impartial judges. Your government secures 
to every member of the rnmmiinity equal lib- 
erty and equal rights; by which equality of 
liberty and rights, I mean, that every per- 
son, without any regard to wealth, rank, ox- 
station, may enjoy an equal share of civil 
liberty, and equal protection of law, and an 
equal security for his person and property. 
You enjoyed, in common with your fellow- 
citizens, all those rights. If experience 
should prove that the constitution is defect- 
ive, it provides a mode to change or amend 
it, without any danger to public order, or 
any injury to social rights. If congress, froni 
inattention, error in judgment, or want of in- 
formation, should pass any law in violation 
of tlie constitution, or burdensome or oppres- 
sive to the people, a peaceable, safe and am- 
ple remedy is provided by the constitution. 
The people themselves have established the 
mode by which such grievances are to be 
redressed; and no other mode can be adopt- 
ed without a violation of the constitution 
and of the laws. If congress should pass a 
law contrary to the constitution, such law 
would be void, and the courts of the United 
States possess complete authority, and are 
the only tribunal to decide, whether any law 
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is contrary to the constitution. If congress 
should pass burdensome or oppressive laws, 
the remedy is with their constituents, 
from whom they derive their existence and 
authority. If any law is made repugnant to 
the voice of a majority of their constituents, 
it is in their power to make choice of per- 
sons to repeal it; but until it is repealed, it 
is the duty of every citizen to submit to it, 
and to give up his private sentiments to the 
^public will. If a law which is burdensome, 
or even oppressive in its nature or execution 
is to be opposed by force; and obedience can- 
not be compelled, there must soon ne an end 
to all government in this country. It cannot 
be credited by dispassionate men, of any In- 
formation, that congress will intentionally 
mate laws in violation of the constitution, 
contrary to their sacred trust and solemn ob- 
ligation to support it None can believe that 
congress will wilfully or intentionally impose 
unreasonable and unjust burdens on their 
constituents, in which they must participate. 
The most ignorant man must know, that con- 
gress can make no law that will not affect 
them equally, in- every respect, with their 
•constituents. Every law that is detrimental 
to their constituents must prove hurtful to 
themselves. From these considerations, ev- 
ery one may see, that congress can have no 
interest in oppressing their fellow-citizens. 
It is almost incredible, that a people living 
under the best and mildest government in 
the whole world, should not only be dissatis- 
fied and discontented, but should break out 
into open resistance and opposition to its 
laws. 

The insurrection in 1794, in the four west- 
ern counties of this state (particularly in 
Washington), to oppose the execution of the 
laws of the United States, which laid duties 
on stills, and spirits distilled, within the Unit- 
ed States, is still fresh in memory: it orig- 
inated from prejudices and misrepresenta- 
tions industriously disseminated and diffused 
against those laws. Either persons disaf- 
fected to our government, or wishing to ag- 
grandize themselves, deceived and misled 
the ignorant and uninformed class of the 
people. The opposition commenced in meet- 
ings of the people, with threats against the 
officers, which ripened into acts of outrage 
against them, and were extended to private 
citizens. Committees were formed to system- 
atize and inflame the spirit of opposition. 
Violence succeeded to violence, and the col- 
lector of Fayette county was compelled to 
surrender his commission and official books; 
the dwelling house of the inspector (in the vi- 
cinity of Pittsburgh) was attacked and burnt; 
and the marshal was seized, and obtained his 
liberty on a promise to serve no other pro- 
cess on the west side of the Alleghany moun- 
tains. To compel submission to the laws, the 
government were obliged to march an army 
against the insurgents, and the expense was 
above one million one hundred thousand dol- 
lars. Of the whole number of insurgents 
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(many hundreds) only a few were brought to 
trial; and of them only two were sentenced 
to die (Vigol and Mitchell), and they were 
pardoned by the late president Although 
the insurgents made no resistance to the 
army sent against them, yet not a few of 
our troops lost their lives, in consequence of 
their great fatigue, and exposure to the se- 
verity of the season. This great and remark- 
able clemency of the government had no ef- 
. feet upon you, and the deluded people in 
your neighbourhood. The rise, progress, and 
termination of the late insurrection bear a 
strong and striking analogy to the former; 
and it may be remembered that it has cost 
the United States 80,000 dollars. It cannot 
escape observation, that the ignorant and un- 
informed are taught to complain of taxes, 
which are necessary for the support of gov- 
ernment, and yet they permit themselves to 
be seduced into insurrections which have so 
enormously increased the public burthens, of 
which their contributions can scarcely be cal- 
culated. When citizens combine and assem- 
ble with intent to prevent by threats, intimi- 
dation and violence, the execution of the 
laws, and they actually carry such traitor- 
ous designs into execution, they reduce the 
government to the alternative of prostrating 
the laws before the insurgents, or of taking 
necessary measures to compel submission. 
No government can hesitate. The expense, 
and all the consequences, therefore, are not 
imputable to the government, but to the in- 
surgents. The mildness and lenity of our 
government are as striking on the late as on 
the former insurrection. Of nearly one hun- 
dred and thirty persons who might have 
been put on their trial for treason, only five 
have been prosecuted and tried for that 
crime. 

In the late insurrection, you, John Fries, 
bore a conspicuous and leading part If you 
had reflected, you would have seen that your 
attempt was as weak as it was wicked. It 
was the height of folly in you to suppose 
that the great body of our citizens, blessed 
in the enjoyment of a free republican gov- 
ernment of their own choice, and of all rights 
civil and religious; secure in their persons 
and property; and conscious that the laws 
are the only security for their preservation 
from violence, would not rise up as one man 
to oppose and crush so ill-founded, so unpro- 
voked an attempt to disturb the public peace 
and tranquillity. If you could see in a prop- 
er light your own folly and wickedness, you 
ought now to bless God that your insurrec- 
tion was so happily and speedily quelled by 
the vigilance and energy of our government, 
aided by the patriotism and activity of your 
fellow-citizens, who left their homes and 
business and embodied themselves in the 
support of its laws. The annual, necessary 
expenditures for the support of any exten- 
sive government like ours must be great; 
and the sum required can only be obtained 
by taxes, or loans. In all countries the levy- 
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ing taxes is unpopular, and a subject of com- 
plaint. It appears to me that there was not 
the least pretence of complaint against, 
much less of opposition and violence to, the 
law for levying taxes on dwelling-houses; 
and it becomes you to reflect that the time 
you chose to rise up in arms to oppose the 
laws of your country, was when it stood in 
a very critical situation with regard to 
France, and on the eve of a rupture with 
that country. I cannot omit to remind you 
of another matter, worthy of your consider- 
ation. If the marshal, or any of the posse, 
or any of the four friends of government 
who were with him, had been killed by you, 
or any of your deluded followers, the crime of 
murder would have been added to the crime 
of treason. In your serious hours of reflec- 
tion, you ought to consider the consequences 
that would have flowed from the insurrec- 
tion, which you incited, encouraged, and pro- 
moted, in the character of a captain of mi- 
litia, whose incumbent duty it is to stand 
ready (whenever required), to assist and de- 
fend the government and its laws, if it had 
not been immediately quelled. Violence, op- 
pression and rapine, destruction, waste, and 
murder, always attend the progress of insur- 
rection and rebellion; the arm of the father 
would have been raised against the son; that 
of the son against the father; a brother's 
hand would have been stained with broth- 
er's blood; the sacred bands of friendship 
would have been broken, and all the ties of 
natural affection would have been dissolved. 
The end of all punishment is example; and 
the enormity of your crime requires that a 
severe example should be made to deter oth- 
ers from the commission of like crimes in 
future. You have forfeited your life to jus- 
tice. Let me, therefore, earnestly recom- 
mend to you most seriously to consider your 
situation— to take a review of your past life, 
and to employ the very little time you are 
to continue in this world in endeavors to 
make your peace with that God whose mercy 
is equal to his justice. I suppose that you 
are a Christian; and as such I address you. 
Be assured, my guilty and unhappy fellow- 
citizen, that without serious repentance of 
all your sins, you cannot expect happiness 
in the world to come; and to your repent- 
ance you must add faith and hope in the 
merits and mediation of Jesus Christ. These 
are the only terms on which pardon and for- 
giveness are promised to those who profess 
the Christian religion. Let me, therefore, 
again entreat you to apply every moment 
you have left in contrition, sorrow and re- 
pentance. Your day of life is almost spent; 
and the night of death fast approaches. 
Look up to the Father of Mercies, and God 
of Comfort You have a great and immense 
work to perform, and but little time in 
which you must finish it. There is no re- 
pentance in the grave, for after death comes 
judgment; and as you die, so you must be 
judged. By repentance and faith, you are 



the object of God's mercy; but if you will 
not repent, and have faith and dependence 
upon the merits of the death of Christ, but 
die a hardened and impenitent sinner, you 
will be the object of God's justice and ven- 
geance. If you will sincerely repent and be- 
lieve, God has pronounced his forgiveness; 
and there is no crime too great for his mercy 
and pardon. Although you must be strictly 
confined for the very short remainder of 
your life, yet the mild government and laws 
which you have endeavoured to destroy 
permit you (if you please) to converse and 
commune with ministers of the gospel; to 
whose pious care and consolation, in fervent 
prayers and devotion, I most cordially rec- 
ommend you. "What remains for me is a 
very painful, but a very necessary part of 
my duty. It is to pronounce that judgment 
which the law has appointed for crimes of 
this magnitude. The judgment of the law 
is, and this court doth award, "that you be 
hanged by the neck until dead;" and I pray 
God Almighty to be merciful to your soul! 

NOTE 1. 

The "conduct directed by the court," which 
led to the withdrawal of Mr. Dallas and Mr. 
Lewis, afterwards became the subject of the 
first of the articles of impeachment on which 
Judge Chase was tried before the senate of the 
United States, in February, 1805. A fair 
view of the transaction may be gathered from 
the answer of Judge Chase, and the testimony 
of Mr. Dallas and Mr. Rawle. 

Judge Chase's Answer.— The first articles re- 
late to his supposed misconduct in the trial of 
John Fries, for treason, before the circuit court 
of the United States, at Philadelphia, in April 
and May. 1S00: and alleges that he presided 
at that trial, and that, "unmindful of the solemn 
duties of his office, and contrary to the sacred 
obligation by which he stood bound to discharge 
them, faithfully and impartiilly, and without 
respect to persons," he did then, "in his judiciaL 
capacity, conduct himself in a manner highly 
arbitrary, oppressive, and unjust." This gen- 
eral accusation, too vague in itself for replv, is 
supported by three specific charges of miscon- 
duct: 1st. In delivering an opinion, in writing, 
on the question of law, on the construction of 
which the defence of the accused materially de- 
pended; which opinion, it is alleged, tended "to 
prejudice the minds of the jury against the case 
of the said John Fries, the prisoner, before 
counsel had been heard in his favor. 2d. "In 
restricting the counsel for the said John Fries, 
from recurring to such English authorities as 
they believed anposite; or from citing certain 
statutes of the United States, which they deem- 
ed illustrative of the positions upon which they 
intended to rest the defence of their client." 
3d. "In debarring the nrisoner from his consti- 
tutional privilege o± addressing the jury (through 
his counsel) on the law, as well as on the fact, 
which was to determine his guilt or innocence, 
and at the same time endeavouring to wrest 
from the jury their indisputable right to hear 
argument, and determine upon the question of 
law. as well as the question of fact, involved 
in the verdict which they were required to 
give." This first article then concludes, that in 
consequence of this irregular conduct of this 
respondent, "the said John Fries was deprived 
of the right secured to him by the eighth arti- 
cle amendatory of the constitution; and was 
condemned to death, without having been heard 
by counsel, in his defence." By the eightn ar- 
ticle amendatory to the constitution, this re- 
spondent supposes is meant the sixth amend- 
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ment to the constitution of the United States; 
which secures to the accused, in all criminal 
prosecutions, the right to have the assistance 
of counsel for his defence. 

In answer to these three charges, the re- 
spondent admits that the circuit court of the 
United States, for the district of Pennsylvania, 
was held at Philadelphia, in that district, in the 
months of April and May, in the year of our 
Lord one thousand eight hundred; at which 
court John Fries, the person named m the said 
first article, was brought to trial, on an indict- 
ment for treason against the United States; 
and that this respondent then held a commis- 
sion as one of the associate justices of the su- 
preme court of the United States; by virtue 
of which office he did, pursuant to the laws of 
the United States, preside at the above men- 
tioned trial, and was assisted therein by Kicn- 
ard Peters, Esq., then and still district nudge 
of the United States, for the district of Penn- 
srlvan ; a: who, as directed by the laws of the 
United States, sat as assistant judge at the 
said trial. With respect to the opinion which 
is alleged to have been delivered by this re- 
spondent at the above mentioned trial, he begs 
leave to lav before this honourable court the 
true state o*f that transaction, and to call its at- 
tention to some tacts and considerations, by 
which his conduct on that subject will, he pre- 
sumes, be fullv justified. The constitution of 
the United States, in the third section of the 
third article, declares that "treason against the 
United States shall consist only in levying war 
against them, or in adhering to their enemies, 
giving them aid and comfort." By two acts ol 
congress, the fir^t passed on the 3d day of 
Mar^h. 3791 fl Stat. 109], and the second on 
the 8th day of May, 1792 [t Stat. 2G7] a duty 
was imnosed on spirits distilled within the 
United States, and on stills, and various provi- 
sions were made for its collection. In the year 
1794, an insurrection took place in four of the 
western counties of Pennsylvania, with a view 
of resisting and preventing by force the execu- 
tion of these two statutes; and at a circuit 
court of the United States, held at Philadelphia, 
for the district of Pennsvlvanii. in the month 
of Anril, in the year 1795, by William Patter- 
son, Esq., then one of the associate justices of 
the supreme court of the United States, and the 
above mentioned Richard Peters, then district 
iudse of the United States for the district of 
Pennsylvania, two persons, who had been con- 
cerned* in the above named insurrections, name- 
ly. Philip Vigol and John Mitchell were indict- 
ed' for treason of levying war against the Unit- 
ed States, by xesisting and preventing by force 
the execution of the two last-mentioned acts 
of congress; and were, after a full and very 
solemn trial, convicted on the indictments, and 
sentenced to death. They were afterwards par- 
doned bv George Washington, then president of 
the United States. In the first of these trials, 
that of Vigol [Case No. 16,G21], the defence of 
the prisoner was conducted by very able coun- 
sel, one of whom, William Lewis, Esq., is the 
sirne person who appeared as counsel for John 
Fri*<:, in the trial now under consideration. 
Neither that learned gentleman nor his able col- 
league then thought proner to raise the cmestion 
of law, whether resisting and preventing by 
arm^d force the execution of a particular law 
of the United States be a "levying of war 
against the United States," according to the 
true meaning of the constitution; although a 
decision of this question in the negative must 
have acquitted the prisoner. But in the next 
trial, that of Mitchell [Oases Nos. lo <8S and 
15,789], this question was raised on the part 
. of the prisoner, and was very fully and ably 
discussed by his counsel; and it was solemnly 
determined by the court, both the judges con- 
curring, "that to resist or prevent by armed 
force, the execution of a particular law of the 
United States, is a levying of war against the 
United States, and consequently is treason, 
within the true meaning of the constitution." 



The decision, according to the best established 
principles of our jurisprudence, became a prece- 
dent for all courts of equal or inferior jurisdic- 
tion; a precedent which, although not absolute- 
ly obligatory, ougnt to be viewed with very 
great respect, especially by the court in which 
it was made, and ought never to be departed 
from, but on the fullest and clearest conviction 
of its incorrectness. 

On the 9th of July, 1798 [1 Stat. 5S0], an act 
of congress was passed, providing for a valua- 
tion of lands and dwelling houses, and an 
enumeration of slaves throughout the United 
States; and directing the appointment of com- 
missioners and assessors for carrying it into 
execution: and on the 14th day of July [1 btat. 
597] in the same year, a direct tax was laid by 
another act of congress of that date, on the 
lands, dwelling houses, and slaves, so to be val- 
ued and enumerated. In the months of 1 ebru- 
arv and March, A. D. 1799, an insurrection 
took place in the counties of Bucks and North- 
ampton, in the stave of Pennsylvania, for the 
purpose of resisting and preventing by force, 
the execution of the two last-mentioned acts of 
congress, and particularly that for the valua- 
tion of lands and dwelling houses. John Fries, 
the person mentioned in the article of impeach- 
ment now under consideration, was apprehend- 
ed and committed to prison, as one of the .ring- 
leaders of this insurrection; and at a circuit 
court of the United States, held at Philadel- 
phia in and for the district of Pennsylvania, 
in the month of April A. D. 1799, he w* 
brought to trial for this offence, on an indict- 
ment for treason, by levying war asrainst the 
United States, before James Iredell. Esq., then 
one of the associate justices of the supreme 
court of the United States, who presided m the 
said court, according to law, and the above 
mentioned Richard Peters, then district nudge 
of the United States, for the district of Penn- 
sylvania, who sat in the said circuit court as 
assistant iudge. In this trial, which was con- 
ducted with great solemnity, and occupied nine 
days, the prisoner was ass : sted bv William 
Lewis and Alexander James Dallas, Esqrs., two 
very able and eminent counsellors; the former 
of whom, William IJewis, is the person who as- 
sisted as above mentioned, in conducting the 
defence of Vigol, on a similar indictment. 
These gentlemen, finding that the facts alleged 
were fully and undeniably proved, by a very 
minute and elaborate examination of witnesses, 
thought proper to rest the case of the prisoner 
on the question of law. which had been deter- 
mined in the cases of Vigol and Mitchell aboye 
mentioned, and had then been acquiesced in, 
but which they thought proper again to raise. 
Thev contended "that to resist by force of 
arms a particular law of the United States does 
not amount to levying war against the United 
States, within the true meaning of the consti- 
tution, and therefore it is not treason, but a 
riot only." This question they argued at great 
length, and with all the force of their learn- 
ing and genius; and after a very full discus- 
sion at the bar, and the most mature delibera- 
tion by the court, the learned and excellent 
judge who then presided, and who was no less 
'distinguished by his humanity and tenderness 
towards persons tried before him, than by his 
extensive knowledge and great talents as a 
lawyer, pronounced the opin : on of himself and 
his colleague, "that to resist or prevent by 
force the execution of a particular law of the 
United States, does not amount to levying war 
against them, within the true meaning of the 
constitution, and does not therefore constitute 
the crime of treason," thereby adding the 
weight of another and more solemn decision to 
the precedent which had been established in the 
above-mentioned Cases of Vigol and Mitchell. 
Under this opinion of the court on the question 
of law, the jury, having no doubt as to the 
facts, found the said John Fries guilty of trea- 
son on the above-mentioned indictment. But 
a new trial was granted by the court, not by 



FRIES (Case No. 5,127) 

reason of any doubt as to the correctness of the 
decision on the question of law, but solely on 
the ground, as this respondent Mth understood 
and believes, that one of the jurors of the petit 
jury, after he was summoned, but before he 
was sworn on the trial, had made some declara- 
tion unfavourable to the prisoner. The yellow 
tever haying appeared in Philadelphia in the 
summer of the year 1799, the above mentioned 
Richard Peters, then district judge of the Unit- 
ed btates for the district of Pennsylvania, did, 
according to law, appoint the next circuit court 
of that district, to be held at Norristown there- 
in: pursuant to which app riritment, a circuit 
court was held at Norristown aforesaid, in and 
for the said district, on the 11th day of Octo- 
*'™ ft e last-mentioned y^ar, before Bush- 
rod Washington, Esq., then one of the associate 
justices of the supreme court of the United 
states, and the above-mentioned Richard Pe- 
ters: at which court no proceedings were had 
on the aforesaid indictment against John Fries, 
because, as this respondent hath been informed 
ana be.ieves. the commission of the marshal of 
the said disfrct had expired, before he sum- 
moned the jurors to attend at the said court, 
and had not been renewed; bv reason of which 
no legal panel of jurors could be formed 

On the 11th day of April, A. D. 1800, and 
from that day until the 2d day of May in the 
same year, a circuit court of the United States 
was held at Philadelphia, in ani for the dis- 
trict of Pennsylvania, before this respondent, 
then one of the associate jusiices of the su- 
preme court of the United States, and the 
above-ment oned Richard Peters, then district 
judge of the United States for the district of 
Pennsylvania. At this court, the indictment 
on which the said John Fries had been convict- 
t d os above mentioned, was quashed ex-officio 
?7 .yV« m Kawle > ® S V; then attorney of the 
United States for the district of Pennsylvania, 
and a new indictment was by him preferred 
against the said John Fries, for treason of 
levying war against the United States, by re- 
sisting and preventing by force, in the man- 
ner above set forth, the execution of the above- 
mentioned acts of congress, for the valuation 
of lands and dwelling houses and the enumera- 
tion of slaves, and for levying and collecting 
a direct tax. This indictment, of which a true 
copy marked "Exhibit No. V'isherewith exhib- 
ited by this respondent, who prays that it may 
be taken as a part of this his answer, being 

Apr.l, 1800, the said John Fries was on the 
same day arraigned thereon, ana plead not 
guilty. Wilham Lewis and Alexander James 
Dallas, Esqrs., the same persons who had con- 
ducted his defence at his former trial were 
again at his request assigned by the court as 
his counsel: and his trial was appointed to be 
had on Tuesday, the 22d day of the last-men- 
tioned month of April. After this indictment 
was found by the grand jury, this respondent 
considered it with great care and deliberation, 
and finding, from the three ovort acts of trea- 
son which it charged, that the question of law 
ansmg upon it, was the same question which 
had already been decided twice in the same 
court, on solemn argument and del : beration, 
and one in that very case, he considered the 
Jaw as settled by those decisions, with the cor- 
rectness of which on full consideration he was 
entirely satisfied; and by the authoritv of which 
he should ha\e deemed himself b^und, even 
-J 16 regarded the question as doubtful in 
itself They are moreover, in perfect conform- 
ity with the uniform tenor of decisions in the 
courts of England and Great Britain, from the 
revolution in 1688, to the present time, which, 
in his opinion, added greatly to their weight 
and authority. And surely we need not urge 
to this honourable court the correctness, the 
imp rtance, and the absolute necessity of ad- 
hering to principles of law once established, and 
of considering the law as finally settled, after 
repeated and solemn decisions by courts of com- 
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petent jurisdiction. A contrary principle would 
unsettle the basis of our whole system of juris- 
prudence, hitherto our safeguard and our boast: 
would reduce the law of the land, and subject 
the rights of the citizen, to the arbitrary will, 
the passions, or the caprice of the judge in 
each partieuar case: and would substitute the 
varying opinions of various men, instead of 
that fixed, permanent rule in which the very 
essence of the law consists. If this respondent 
erred in regarding this point as settled, bv the 
repeated and solemn adjudications of his prede- 
cessors, in the same court and in the same 
case; if he erred in supposing that a principle, 
established by two solemn decisions, was obliga- 
tory upon him, sitting in the same court where 
tho^e decisions had been made; if he erred in 
believing that it would be the highest presump- 
tion in him to see up his opinion and judgment 
oyer that of his colleague, who had twice de- 
cided the same question, and of two of his pred- 
ecessors, who justly rank among the ablest 
judges that have ever adorned a ourt; if in 
all this he erred, it is an error of which he can- 
not i>e ashamed, and which he trusts will not 
be deemed criminal in the eyes of this honour- 
able court, of his country, or of that posterity 
by which he, his accusers, and his judges, must 
one day be judged. Under the influence of 
these considerations, this respondent drew up 
an opinion on the law arising from the overt 
acts stated in the said indictment, which was 
conformable to the decisions before given as 
above mentioned, and which he sent to his col- 
league, the said Richard Peters, for his consid- 
eration. That gentleman returned it to this 
respondent, with some amendments affecting 
the form only, but not in any manner touching 
the substance. The opinion thus agreed to 
this respondent thought it proper to communi- 
cate to the prisoner's counsel; several reasons 
concurred in favour of this communlcitfon. 

In the first place, this respondent considered 
himself and the court as bound by the authority 
of the former decisions; especially the last of 
them, which was on the same case. He con- 
sidered the law as settled, and had every rea- 
son to believe that his colleague viewed it in 
the same light. It was not suggested or under- 
stood that any new evidence was to be offered; 
and he knew that if any should be offered, 
which could vary the case, it would render 
wholly inapplicable both the opinion and the 
former decisions on which it was founded. 
And he could not and did not suppose, that the 
prisoner's counsel would be desirous of wasting 
very precious time in addressing to the court a 
useless argument on a point which that court 
held itself precluded from deciding in their fa- 
vour. He therefore conceived that it would be 
rendering the counsel a service and a favour, 
to apprise them beforehand of the view which 
the court had taken of the subject; so as to let 
them see in time the necessity of endeavouring 
to produce new testimony, which might vary 
the case, and take it out of the authority of for- 
mer decisions. Secondly. There were more 
than one hundred civil causes then depending 
in the said court, as appears by the exhibit 
marked "No. 1," which this respondent prays 
may be taken as part of this, his answer. 
Many of those causes had already been sub- 
jected to great delay, and it was the peculiar 
duty of this respondent, as presiding judge, to 
take care that as little time as possible should 
be unnecessarily consumed, and that every con- 
venient and proper dispatch should be 'given 
to the business of the citizens. He did be- 
lieve that an early communication of the court's 
opinion might tend to the saving of time, and, 
consequently, to the dispatch of business. 
Thirdly. As the court held itself bound by the 
former decisions, and could not therefore alter 
its opinion in consequence of any argument- 
and as it was the duty of the court to charge 
the jury on the law, in all cases submitted to 
their consideration; he knew that this opinion 
must not only be made known at some period 
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or other of the trial, but must, at the end of the 
trial, be expressly delitered to the jury by him, 
in a charge from the bench. And, he could not 
suppose and cannot yet imagine, that an opin- 
ion, which was to be thus solemnly given in 
charge to the jury, at the close of the trial, 
could make any additional impression on their 
minds, from the circumstance of its being inti- 
mated to the counsel before the trial began, in 
the hearing of those who might be afterwards 
sworn on the jury. And, lastly, it was then his 
opinion, and still is, that it- is the duty of every 
court of this country, and was his duty on the 
trial now under consideration, to guard the 
jury against erroneous impressions respecting 
the laws of the land. He well knows that it is 
the right of juries in criminal cases, to give a 
general verdict of acquittal, which cannot be 
set aside on account of its being contrary to 
law, and that hence results the power of juries 
to decide on the laws as well as on the facts, 
in all criminal cases. This power he holds to 
be a sacred part of our legal privileges, which 
he never has attempted, and never will attempt, 
to abridge or to obstruct. But he also knows 
that, in the exercise of this power, it is .the duty 
of the jury to govern themselves by the laws 
of the land, over which they have no dis- 
pensing power; and their right to expect and 
receive from our court all the assistance which 
it can give, for rightly understanding the law. 
To withhold this assistance, in any manner 
whatever; to forbear to give it in that way 
which may be most effectual for preserving the 
jury from error and mistake, would be an aban- 
donment or forgetfulness of duty, which no 
judge could justify to his conscience or to the 
laws. In this case, therefore, where the Ques- 
tion of law arising on the indictment had been 
finally settled by authoritative decisions, it 
was the duty of the court, and especially of this 
respondent as presiding judge, early to apprise 
the counsel and the jury of these decisions, and 
their effect, so as to save the former from the 
danger of making an improper attempt to mis- 
lead the jury in a matter of law, and the jury 
from having their minds pre-occupied by erro- 
neous impressions. 

It was for these reasons that, on the 22d day 
of April, 1S00, when the said John Fries was 
brought into court, and placed in the prisoner's 
box for trial, but before the petit jury was im- 
paneled to try him, this respondent informed 
the above-mentioned William Lewis, one of his 
counsel, the aforesaid Alexander James Dallas 
not being then in court, "that the court had de- 
liberately considered the indictment against 
John Fries for treason, and the three several 
overt acts of treason stated therein. That the 
crime of treason was defined by the constitu- 
tion of the United States; that, as the federal 
legislature had the power to make, alter, or re* 
peal laws, so the judiciary only had the power, 
and it was their duty, to declare, expound, and 
interpret, the constitution and laws of the Unit- 
ed States. That it was the duty of the court, 
in all criminal cases, to state to the petit jury 
their opinion of the law arising on the facts; 
but the jury, in all criminal cases, were to de- 
cide both the law and the facts, on a considera- 
tion of the whole case. That there must be 
some constructive exposition of the terms used 
in the constitution, 'levying war against the 
United States.' That the question, what acts 
amounted to levying war against the United 
States, or the government thereof, was a ques- 
tion of law, and had been decided by Judges 
Patterson and Peters, in the Cases of Vigol 
and Mitchell [supra], and by Judges Iredell 
and Peters, in the case of John Fries, "pris- 
oner at the bar, in April, 1799 [Case No. 5,120]. 
That Judge Peters remained of the same opin- 
ion, which he had twice before delivered, and 
he, this respondent, on long and great consid- 
eration, concurred in the opinion of Judges Pat- 
terson, Iredell, and Peters. That to prevent 
unnecessary delay, and to save time on the 
trial of John Fries, and to prevent a delay of 



justice in the great number of civil causes de- 
pending for trial at that term, the court had 
drawn up in writing their opinion of the law, 
arising on the overt acts, stated in the indict- 
ment against John Fries; and had directed 
David Caldwell, their clerk, to make out three 
copies of their opinion, one to be delivered to 
the attorney of the district, one to the counsel 
for the prisoner, and one to the petit jury, after 
they should have been impaneled and heard 
the indictment read to them by the clerk, and 
after the district attorney should have stated 
to them the law on the overt acts alleged in 
the indictment, as it appeared to him." After 
these observations, this respondent delivered 
one of the above-mentioned copies to the afore- 
said William Lewi's, then attending as one of 
the prisoner's counsel, who read part of it, and 
then laid it down on the table* before him. 
Some observations were then made on the sub- 
ject by him and the above-mentioned Alexander 
James Dallas, who had then come into court; 
but this respondent doth not now recollect those 
observations, and cannot undertake to state 
them accurately. And this respondent further 
saith, that the paper marked "Exhibit No. 2," 
and herewith exhibited, which he prays leave 
to make part of this his answer, is a true copy 
of the original opinion, drawn up by him and 
concurred in by the said Richard Peters, as 
above set forth, which original opinion is now 
in the possession of this respondent, ready to 
be produced to this honourable court. He may 
have erred in forming this opinion, and in the 
time and manner of making it known to the 
counsel for the prisoner. If he erred in form- 
ing it, he erred in common with his colleague 
and with two of his predecessors; and he pre- 
sumes to hope that an error which has never 
been deemed criminal in them, will not be im- 
puted as a crime to him, who was led into it 
by their example and their authority. If he 
erred in the time and manner of making known 
this opinion, he feels a just confidence that 
when the reasons which he has alleged for his 
conduct, and by which it seemed to him to be 
fully justified, shall come to be carefully 
weighed, they will be sufficient to prove, if not 
that this conduct was perfectly regular and 
correct, yet that he might sincerely have con- 
sidered it as right; and that in a case where so 
much doubt may exist, to have committed a 
mistake is not to have committed a crime. And 
this respondent further answering, insists, that 
the opinion thus delivered to the prisoner's 
counsel, viz: that "any insurrection or rising of 
any body of people within the United States, 
for the purpose of resisting or preventing by 
force or violence, under any pretence whatever, 
the execution of any statute of the United 
States, for levying or collecting taxes, or for 
any other object of a general or national con- 
cern, is levying war against the United States, 
within the contemplation and true meaning of 
the constitution of the United States," is a legal 
and correct opinion, supported not only by the 
two previous decisions above mentioned, but 
also by the plainest principles of law and rea- 
son, and by the uniform tenor of legal adjudica- 
tions in England and Great Britain, from the 
revolution in 168S to this time. It ever was, 
and now is his opinion, that the peace and safe- 
ty of the national federal government must be 
endangered by any other construction of the 
terms "levying war against the United States," 
used by the federal constitution; and he is con- 
fident that no judge of the federal government, 
no judge of a superior state court, nor any gen- 
tleman of established reputation for legal 
knowledge, would or could deliberately give a 
contrary opinion. If, however, this opinion 
were erroneous, this respondent would be far 
less censurable than his predecessors, by whose 
example he was led astray, and by whose au- 
thority he considered himself bound. Was it 
an error to consider himself bound by the au« 
thority of their previous decisions? If it were, 
he was led into the error by the uniform course 
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of judicial proceedings in this country and Eng- 
land, and is supported in it by one of the funda- 
mental principles of our jurisprudence. Can 
such an error be a crime or misdemeanour? If, 
on the other hand, the opinion be in itself cor- 
rect, as he believes and insists that it is, could 
the expression of a correct opinion on the law, 
whenever and however made, mislead the jury, 
infringe their rights, or give an improper bias 
to their judgment? Could truth excite improp- 
er prejudice? Could the jury be less prepared 
to hear the law discussed, and to decide on it 
correctly, because it was correctly stated to 
them by the court? And is not that a new 
kind of offence, in this country at least, which 
consists in telling the truth, and giving a cor- 
rect exposition of the laws? 

As to the second specific charge adduced in 
support of the first article of impeachment, 
which accuses this respondent "of restricting 
the counsel for the said Fries, from recurring 
to such English authox*ities as they believed ap- 
posite, or from citing certain statutes of the 
United States, which they deemed illustrative 
of the positions upon which they intended to 
rest the defence of their client,*' this respondent 
admits that he did, on the above-mentioned 
trial, express it as his opinion to the aforesaid 
counsel for the prisoner, "that the decisions in 
England, in cases of indictments for treason at 
common law, against the person of the king, 
ought not to be read to the jury, on trials for 
treason under the constitution and statutes of 
the United States; because such decisions could 
not inform, but might mislead and deceive the 
jury; that any decisions on* cases of treason, 
in the courts of England, before the revolution 
of 1688, ought to have very little influence in 
the courts of the United States; that he would 
permit decisions in the courts of England or of 
Great Britain, sfnce the said revolution, to be 
read to the court or jury for the purpose of 
snowing what acts have been considered by 
those courts as a constructive levying of wat 
against the king of that country, in his legal 
capacity, but not against his person; because 
levying war against his government was of the 
same nature as levying war against the govern- 
ment of the United States; but that such deci- 
sions, nevertheless, were not to be considered as 
authorities binding on the courts and juries of 
this country, but merely in the light of opinions 
entitled to great respect as having been deliv- 
ered, after full consideration, by men of great 
legal learning and ability." These are the opin- 
ions which he did on that occasion deliver to 
the counsel for the prisoner, and which he then 
thought, and still thinks, it was his duty to de- 
liver. The counsellors admitted to practice in 
any court of justice, are, in his opinion, and ac- 
cording to universal practice, to be considered 
as officers of such courts and ministers of jus- 
tice therein, and as such, subject to the direc- 
tion and control of the court, as to their con- 
duct in its presence, and in conducting the 
defence and criminals on trial before it. As coun- 
sel, they owe to the person accused, diligence, 
fidelity and secrecy, and to the court and jury, 
due and correct information, according to the 
best of their knowledge and ability, on every 
matter of law which they attempt to adduce in* 
argument. The court, on the other hand, hath 
power, and is bound in duty, to decide and di- 
rect what evidence, whether by records or by 
precedents of decisions in courts of justice, is 
proper to be admitted for the establishment of 
any matter of law or fact. Consequently, 
should counsel attempt to read to the jury, as 
a law still in force, a statute which had been re- 
pealed, or a decision which had been reversed, 
or the judgments of courts in countries whose 
laws have no connection with ours, it would be 
the duty of the court to interpose, and prevent 
such an imposition from being practiced on 
the jury. For these reasons this respondent 
thinks that his conduct was correct in express- 
ing to the counsel for Fries the opinions stated 
above. He is not bound to answer here for 



the correctness of those principles, though he 
thinks them incontestable; but merely for the 
correctness of his motives in delivering them. 
A contrary opinion would convert this honoura- 
ble court from a court of impeachment into a 
court of appeals; and would lead directly to thu 
strange absurdity, that, whenever the judg- 
ment of an inferior court should be reversed on 
appeal or writ of error, the judges of that coiirt 
must be convicted of high crimes and misde- 
meanours, and turned out of office; that error 
in judgment is a punishable offence, and that 
crimes may be committed without any criminal 
intention. Against a doctrine so absurd and 
mischievous, so contrary to every notion of jus- 
tice hitherto entertained, so utterly subversive 
of all that part of our system of jurisprudence 
which has been wisely and humanely estab- 
lished for the protection of innocence, this re- 
spondent deems it his duty now, and on every 
fit occasion, to enter his protest and lift up his 
voice; and he trusts that, in the discharge of 
this duty, infinitely more important to his coun- 
try than to himself, he shall find approbation 
and support in the heart of every American, of 
every man throughout the world, who knows 
the blessings of civil liberty, or respects the 
principles of universal justice. It is only, then, 
for the correctness of his motives in delivering 
these opinions, that he can now be called to 
answer; and this correctness ought to be pre- 
sumed, unless the contrary appear by some 
direct proof, or by some violent presumption 
arising from his general conduct on the trial, or 
from the daring impropriety of the opinion it- 
self. For he admits that cases may be sup- 
posed of an opinion delivered by a judge so pal- 
pably erroneous, unjtist and oppressive, as to 
preclude the possibility of its having proceeded 
from ignorance or mistake. 

Do the opinions now under consideration bear 
any of these marks? This honourable court 
need not be informed that there has existed in 
England no such thing as treason at common 
law, since the year 1350, when the statute of 
the 25 Edw. III. c. 2, declaring what alone 
shoiild in future be judged treason, was passed. 
Is it perfectly clear that decisions made before 
that statute, 450 years ago, when England, to- 
gether with the rest of Europe, was still wrap- 
ped in the deepest gloom of ignorance and 
barbarism; when the system of English juris- 
prudence was still in its infancy; when law, 
justice and reason, were perpetually trampled 
under foot by feudal oppression and feudal anar- 
chy; when, under an able and vigorous mon- 
arch, everything was adjudged to be treason 
which he thought fit to call so, and under a 
weak one nothing was considered as treason 
which turbulent, powerful, and rebellious no- 
bles thought fit to perpetrate — is it perfectly 
clear that decisions made at such a time, and 
under such circumstances, ought to be received 
by the courts of this country as authorities to 
govern their decisions, or lights to guide the 
understanding of juries? It is perfectly clear 
that decisions made in England, on the subject 
of treason, before the revolution of 168^, by 
which alone the balance of the English consti- 
tution was adjusted, and the English liberties 
were fixed on a firm basis; decisions made ei- 
ther during the furious civil wars, in which two 
rival families contended for the crown; w T hen, 
in the vicissitudes of war, death and confisca- 
tion in the forms of law, continually walked in 
the train of the victors, and actions were trea* 
sonable or praise- worthy, according to the pre- 
ponderance of the party by whose adherents 
they were perpetrated; during the reigns of 
three able and arbitrary monarchs who suc- 
ceeded this dreadful conflict, and relaxed or in- 
vigorated the law of treason, according to their 
anger, their policy, or their caprice; or during 
those terrible struggles between the principles 
of liberty, not yet well defined or understood 
on one hand, and arbitrary power insinuating 
itself under the forms of the constitution on 
the other; struggles which presented at some 
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times the wildest anarchy, at others the ex- 
tremes of servile submission, and after having 
brought one king to the scaffold, ended in the 
expulsion of another from his throne? Is it 
clear that decisions on the law of treason, made 
in times like these, ought not only to be re* 
ceived as authorities in the courts of this coun- 
try* but also to have great influence on their de* 
eisions? Is it clear that decisions made in Eng- 
land, as to what acts will amount to levying 
war against the king, personally, and not 
against his government, are applicable to the 
constitution and laws of this country? Is it 
clear that such English decisions on the subject 
of treason, as are applicable to our constitution 
and laws, are to be received in our courts, not 
merely as the opinions of learned and able men, 
which may enlighten their judgment, but as 
authorities which ought to govern absolutely 
their decisions? Is all this so clear, that a 
judge could not honestly and sincerely have 
thought the contrary? That he could not have 
expressed an opinion to the contrary, without 
corrupt or improper motives? If it be not thus 
clear, then must it be admitted that this re- 
spondent, sincerely and honestly, and in the 
best of his judgment, considered these decisions 
as wholly inadmissible, or admissible only for 
the purposes and to the extent which he pointed 
out. And if he did so consider them, was it 
not his duty to prevent them from being read 
to the jury, except under those restrictions, and 
for those purposes? Would his duty permit 
him to sit silently, and see the jury imposed on 
and misled? To sit silently and hear a book 
read to them as containing the law, which he 
knew did not contain the law? Such silence 
would have rendered him a party to the decep- 
tion, and would have justly subjected him to 
all the contumely which a conscientious and 
courageous discharge of his duty -has so un- 
meritedly brought on his name. 

With respect to the statutes of the United 
States, which he is charged with having pre- 
vented the prisoner's counsel from citing on 
the aforesaid trial, he denies that he prevented 
any act of congress from being cited, either to 
the court or jury, on the said trial; or declared 
at any time, that he would not permit the pris- 
oner's counsel to read to the jury, or to the 
court, any act of congress whatever. Nor does 
he remember or believe, that he expressed on 
the said trial any disapprobation of the conduct 
of the circuit court before whom the said case 
was first tried, in permitting the act of congress 
relating to crimes less than treason, commonly 
called the "Sedition Act," to be read to the 
jury. He admits, indeed, that he was then and 
still is of opinion, that the said act of congress 
wholly was irrelevant to the issue, in the trial 
of John Fries, and, therefore, ought not to have 
been read to the jury, or regarded by them. 
This opinion may be erroneous, but he trusts 
that the following reasons on which it was 
founded, will be considered by this honourable 
court, as sufficiently strong to render it possible, 
and even probable, that such an opinion might 
be sincerely held and honestly expressed: 1st. 
That congress did not intend by the sedition 
law to define the crime of treason by "levying 
war." Treason and sedition are crimes very 
distinct in their natures, and subject to very 
different punishments; the former by death, 
and the latter by fine and imprisonment. 2dly. 
The sedition law makes a combination or con- 
spiracy, with intent to impede the operation of 
any law of the United States, or the advising or 
attempting to procure any insurrection or riot, 
a high misdemeanour, punishable by fine and 
imprisonment; but a combination or conspiracy 
with intent to prevent the execution of a law, 
or with intent to raise an insurrection for that 
purpose, or even with intent to commit trea- 
son, is not treason by 'levying war" against the 
United States, unless it be followed by an at- 
tempt to carry such combination or conspiracy 
into effect, by actual force or violence. 3dly. 
The constitution of the United States is the 



fundamental and supreme law, and having de- 
fined the crime of treason, congress could not 
give any legislative interpretation or exposition 
of that crime, or of the part of the constitution 
by which it is defined. 4thly. The judicial au- 
thority of the United States is alone vested 
with power to expound their constitution and 
laws. 

And this respondent, further answering, 
saith, that after the above mentioned proceed- 
ings had taken place in the said trial, it was 
postponed until the next day, Wednesday, April 
23d, 1S00; when, at the meeting of the court, 
this respondent told both the above-mentioned 
counsel for the prisoner, "that to prevent any 
misunderstanding of anything that had passed 
the day before, he would inform them that, al- 
though the court retained the same opinion of 
the law, arising on the overt acts charged in the 
indictment against Fries, yet the counsel would 
be permitted to offer arguments to the court, 
for the purpose of showing them that they wero 
mistaken in the law; and that the court, if 
satisfied that they had erred in opinion, would 
correct it; and, also, that the counsel would be 
permitted to argue before the petit jury, that 
the court were mistaken in the law." And 
this respondent added, that the court had given 
no opinion as to the facts in the case, about 
which both the counsel had declared that there 
would be no -controversy. After some observa- 
tions by the said William Lewis and Alexander 
James Dallas, they both declared to the court, 
"that they did not any longer consider them- 
selves as the counsel for John Fries, the pris- 
oner." This respondent then asked the said 
John Fries, whether he wished the court to ap- 
point other counsel for his defence? He refused 
to have other counsel assigned; in' which he act* 
ed, as this respondent believes and avers, by the 
advice of the said William Lewis and Alexan- 
der James Dallas: whereupon the court ordered 
the said trial to be had on the next day, Thurs- 
day, the 24th of April, 1800. On that day the- 
trial was proceeded in; and before the jurors 
were sworn, they were, by the direction^of the 
court, severally asked on oath, whether they 
were in any way related to the prisoner, and 
whether they had ever formed or delivered any 
opinion as to his guilt or innocence, or that he 
ought to be punished? Three of them answer- 
ing in the affirmative, were withdrawn from the 
panel. The said John Fries was then informed 
by the court, that he had a right to challenge 
thirty-five of the jury, without showing any 
cause, or challenge against them, and as many 
more as he could show cause of challenge 
against. He did accordingly challenge neremp- 
torily thirty-four of the jury, and the trial pro- 
ceeded. In the evening, the court adjourned 
till the next day, Friday, the 25th of April; 
when, after the district attorney had stated the- 
principal facts proved by the witnesses, and 
had applied the law to those facts, this re- 
spondent, with the concurrence of his colleague, 
the said Richard Peters, delivered to the jury 
the charge contained and expressed in exhibit 
marked "No. 3," and herewith filed, -which he- 
prays may be taken as part of this his answer. 
Immediately after the petit jury had delivered 
their verdict, this respondent informed the said 
Fries, from the bench, that if he, or any person 
for him, could show any legal ground, or suffi- 
cient cause to arrest the judgment, ample time 
would be allowed him for that purpose. But 
no cause being shown, sentence of death was 
passed on the said Fries on the 2d day of May, 
1S00, the last day of the term; and he was 
afterwards pardoned by John Adams, then pres- 
ident of the United States. 

And this respondent, further answering, saith, 
that if the two instances of misconduct, first 
stated in support of the general charge con- 
tained in the first article of impeachment, were 
true as alleged, yet the inference drawn from 
them, viz. "that the said Fries was hereby de-* 
prived of the benefit of counsel for his defence,"' 
is not true. He insists that the said Fries was- 
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deprived of the benefit of counsel, not by any 
misconduct of this respondent, but by the eon- 
duct and advice of the above-mentioned Wil- 
liam Lewis and Alexander James Dallas, who, 
having been, with their own consent, assigned 
by the court as counsel for the prisoner, with- 
drew from his defence, and advised him to 
refuse other counsel when offered to him by the 
court, under pretence that the law had been 
prejudged, and their liberty of conducting the 
defence, accoi ig to their own judgment, im- 
properly restricted by this respondent; but in 
reality because they knew the law and the 
facts to be against them, and the case to be 
•desperate, and supposed that their withdrawing 
themselves under this pretence, might excite 
odium against the court; might give rise to an 
opinion that the prisoner had not been fairly 
tried; and in the event of a conviction, w r hich, 
from their knowledge of the law and the facts, 
they knew to be almost certain, might aid the 
prisoner in an application to the president for 
a pardon. That such was the real motive of 
i:he said prisoner's counsel, for depriving their 
client of legal assistance on this trial, this re- 
spondent is fully persuaded, and expects to 
make appear, not only from the circumstances 
of the case, but from their own frequent and 
public declarations. As little can this respond- 
ent be justly charged with having, by any con- 
duct of his, endeavoured to "wrest from the 
jury their indisputable right to hear argument, 
and determine upon the question of law as well 
as the question of fact involved in the verdict 
which they were required to give." He de- 
nies that he did at any time declare that the 
aforesaid counsel should not at any time ad- 
dress the jury, or did in any manner hinder 
them from addressing the jury on the law as 
well as on the facts arising in the case. It 
was expressly stated, in the copy of his opinion 
delivered as above set forth to William Lewis, 
that the jury had a right to determine the law 
as well as the fact: and the said William Lewis 
and Alexander James Dallas were expressly 
informed, before they declared their resolution 
to abandon the defence, that they were at lib- 
erty to argue the law to the jury. This re- 
spondent believes that the said William Lewis 
did not read the opinion delivered to him as 
aforesaid, except a very small part at the be- 
ginning of it, and of course, acted upon it with* 
out knowing its contents: and that the said 
Alexander James Dallas read no part of the 
said opinion until about a year ago, when he 
saw a very imperfect copy, made in court by 
a certain W. S. Biddle. 

And this respondent, further answering, saith, 
that, according to the constitution of the Unit- 
ed States, civil officers thereof, and no other 
persons, are subject to impeachment; and they 
only for treason, bribery, corruption or other 
high crime or misdemeanour, consisting in some 
act done or committed, in violation of some law 
forbidding or commanding it; on conviction of 
which act, they must be removed from office; 
and may, after conviction, be indicted and 
punished therefor, according to law. Hence, 
it clearly results, that no civil officer of the 
United States can be impeached, except for 
some offence for which he may be indicted at 
Jaw; and that no evidence can be received on 
an impeachment except such as, on an indict- 
ment at law, for the same offence, would be 
admissible. That a judge cannot be indicted 
or punished according to law, for any act what- 
ever done by him in his judicial capacity, and 
in a matter of which he has jurisdiction, 
through error of judgment merely, without cor- 
rupt motives, however manifest his error may 
be, is a principle resting on the plainest maxims 
of reason and justice, supported by the highest 
legal authority, and sanctioned by the uni- 
versal sense of mankind. He hath already en- 
deavoured to show, and he hopes with success, 
that all the opinions delivered by him in the 
course of the trials now under consideration, 
were correct in themselves, and in the time and 



manner of expressing them; and that even ad- 
mitting them to have been incorrect, there was 
such strong reason in their favour, as to re- 
move from his conduct every suspicion of im- 
proper motives. If these opinions were in- 
correct, his mistake in adopting them, or in the 
time or manner of expressing them, cannot be 
imputed to him as an offence of any kind, much 
less as a high crime and misdemeanour, for 
which he ought to be removed from office; un- 
less it can be shown by clear and legal evi- 
dence, that he acted from corrupt motives. 
Should it be considered that some impropriety 
is attached to his conduct, in the time and mode 
of expressing any of these opinions, still ho 
apprehends, that a very wide difference ex- 
ists between such impropriety, the casual effects 
of human infirmity, and a high crime and mis- 
demeanour for which he may be impeached, 
and must on conviction be removed from office. 
Finally, this respondent, having thus laid be- 
fore this honourable court a true state of his 
case, so far as respects the first article of im- 
peachment, declares, upon the strictest review 
of his conduct during the whole trial of John 
Fries for treason, that he was not on that oc- 
casion unmindful of the solemn duties of his 
office as a judge; — that he faithfully, and im- 
partially, and according to the best of his abil- 
ity and understanding, discharged those duties 
towards the said John Fries; and that he did 
not in any manner, during the said trial, con- 
duct himself arbitrarily, unjustly, or oppres- 
sively, as he is accused by the honourable tho 
house of representatives. And the said Samuel 
Chase, for plea to the said first article of im- 
peachment, saith, that he is not guilty of any 
high crime or misdemeanour, as in and by the 
said first article is alleged; and this he prays 
may be inquired of by this honourable court, 
in such manner as law and justice shall seem to 
them to require. 

Evidence on the part of the United States. 
Alexander James Dallas sworn. 

Mr. Nicholson: Please to state your knowl- 
edge relative to the trial of Fries. 

Mr. Dallas: I will endeavour to be as cor- 
rect as I can in stating the facts relative to 
the trial, and also the order in which they took 
place, as well as the language used; but from 
the length of time which has elapsed since the 
trial, it is probable I may be mistaken in some 
part of my relation, as to the language and the 
order in which the facts took place.— When the 
prisoners who were charged with having com- 
mitted an insurrection in the counties of Bucks 
and Northampton, were brought to Philadel- 
phia, Mr. Ingersoll and myself were applied to 
by some gentlemen in Philadelphia, to under- 
take their defence. Mr. Ingersoll being at the 
time attorney-general of the state of Pennsyl- 
vania, determined not to defend them. About 
this time Mr. Lewis was also spoken to, and 
engaged in their defence. This produced a 
meeting at the jail where the prisoners were, 
and we gave the necessary information relative 
to a preparation for trial. A Mr. Ewing, a 
gentleman of the bar, had been employed to 
defend some of the prisoners, and undertook 
the defence of Fries with us. This was the 
first trial, the circumstances of which have been 
related. On the morning of the second trial, I 
did not enter the court until some time after it 
was called. Fries was then in the box as- 
signed for the prisoners. I pressed towards the 
bar, when my attention was attracted by an 
animated conversation which was taking place 
between Mr. Lewis and Mr. Edward Tilghman. 
— When Mr. Lewis observed me, he met me, 
and related what he has stated here; he said 
that Judge Chase had declared that the court 
had made up their minds with respect to the 
law relative to treason, and had ordered three 
copies of the opinion to be made out; one fot 
the attorney of the district; one for the prison, 
er's counsel; and a third for the jury to take 
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out with them. After having exchanged our 
sentiments, we entered the bar together; some- 
thing fell from the court, which caused a reply 
• from Mr. Lewis. I believe the question was, 
whether we were ready to proceed with the de- 
fence? Mr. Lewis observed that there were no 
doubts as to the facts, and as the court had 
made up their minds as to the law, he did not 
expect that he should be able to change them; 
and that he should decline acting as counsel for 
Fries. I at this time addressed the court, and 
recapitulated what had been told me by Mr 
Lewis, thinking that there might be some mis- 
take, for although I was certain that Mr. 
Lewis would not have related anything that 
was not true, yet I deemed it probable that I 
might have misunderstood him. After a mo* 
ment's pause, in order that I might be correct- 
ed if in an error, I proceeded, and delivered 
some general remarks as to the powers of the 
court and jury in criminal cases; and conclud- 
ed by stating to the. court my determination 
not to consider myself as counsel for the pris- 
oner any longer, under the opinion which the 
court had given. I remember to have heard 
Judge Peters say to Judge Chase, "I told you 
so; I knew they would take the stud." Judge 
Peters also on the same day expressed a wish 
that we would proceed with the defence, and to 
take any range we pleased. The bar and the 
audience appeared extremely surprised at the 
transactions of the day. On the second day, 
it became the subject of altercation whether 
we had a right to address the jury upon the 
law. Judge Chase then said, that, although he 
had before stated that we must not, yet that 
we might address the jury on the law, but it 
would be at the hazard of our reputation. This 
had the contrary effect rather than to inducts 
me to proceed. In the evening of that day, 
Mr. Lewis and myself visited Fries at the pris- 
on. We stated to him that we had two on* 
jects in view; the first was that of saving his 
life, and the second to maintain our privileges 
as members of the bar. We told him that un- 
der the then existing circumstances, we had no 
hopes of an acquittal, as there were no doubts 
as to the facts, and the court having made up 
their opinion as to the law, and the jury hav- 
ing heard the declaration of the court, which 
would influence their verdict. And we tola 
him that if he would consent to our withdraw- 
ing from his defence, and refuse to accept other 
counsel, it would be a strong recommendation 
to the president for a pardon. He appeared at 
first extremely alarmed, but after some time he 
agreed to our proposition. We told him, at the 
same time, that if he insisted on it, we would 
proceed to defend him at every hazard. On 
the next day, we both stated to the court that 
we were no longer his counsel, upon which both 
Judge Peters and Judge Chase spoke in the 
manner in which Mr. Lewis has stated it. We 
determined to adhere to our determination of 
withdrawing. Judge Chase then said that Wb 
might think to embarrass the court, but we 
should find ourselves mistaken. He then asked 
Fries if he wished other counsel assigned him. 
The prisoner replied that he did not know what 
was best for him to do, but would leave it en- 
tirely to the court. Judge Chase then ob- 
served, that, by the blessing of God, they would 
do him as much justice as the counsel who had 
been assigned him. I then left the court, and 
I believe Mr. Lewis did also. On the first trial 
of Fries, we were allowed to address the jury 
both on the law and on the fact— to read what 
authorities we pleased, both before and after 
the revolution in England, and also the statutes 
of congress, in order to show that Fries had 
only been guilty of a riot. Our law points 
were, that the constitution had defined the law 
concerning treason, and that the legislature nor 
the judges had the power of defining it. We 
argued that the judges before the revolution in 
England, held their office at the pleasure of the 
crown, and, therefore, would make anything 
treason. We took up the common law deci- 



sions to show, not what was the law, but what 
had been their decisions. We cited the case ot 
the man whose stag the king killed, and who 
wished the horns of the stag in the king's belly, 
and also that of the innkeener who kept the 
sign of the crown, and who said he would make 
his son heir to the crown, in order to show the 
great lengths to which the doctrine of con- 
structive treason was carried. We then con- 
tended that, although the judges since the revo- 
lution in England, had. become independent of 
the crown, yet they considered themselves as 
bound by these decisions of their predecessors*, 
and, therefore, ought not to be considered as 
authorities to govern our courts on the subject 
of treason. We also read the statutes of con- 
gress, particularly the first section of the act 
called the ''Sedition Law," in order to show 
that the legislature of the United States had de- 
clared the offence of which Fries was charged 
to have committed to have been only a riot, 
and punishable with fine and imprisonment. 
We attempted to show a difference between the* 
case of Fries and the Western insurrection, 
and I was surprised that the cases should have 
been decided to be similar. After a new trial 
was granted, my attention was almost entirely 
directed to the object of showing a difference- 
between the two cases at the second trial. 
, This is all that I recollect of the circumstances; 
but whatever might have been my conduct in 
order to save the life of the prisoner, yet I nev- 
er had the least intention of bringing the court 
into odium. 

Mr. Nicholson: Was the jury present at the- 
time that Judge Chase declared that the coun- 
sel on the question of law- must address them- 
selves to the court? 

Mr. Dallas: I know not whether he made- 
this declaration on the first day, as I before 
stated that I was not in court at the time, and 
it was related to me by Mr.Lewis. 

Mr. Nicholson: When the judge observed 
that you might proceed at the hazard of your 
reputation, were the papers withdrawn? 

Mr. Dallas: I know not; but I think the; 
judge observed that they were. 

William Rawle, affirmed.— Ques. Were you* 
present at the trial of Fries? Ans. I was. 
Ques. What took place on that occasion? Ans. 
The circuit court of the United States for the 
district of Pennsylvania, met on the lllh of 
April, 1800. As the proceedings against John 
Fries were considered as not to be revived, 
without the interposition of an act of congress, 
it appeared best to me to move the court, on 
the first day of their session, to quash the in- 
dictment against him. This I accordingly did, 
and the court granted my motion. Upon the 
same day the court charged the grand jury, and 
I sent up to them, among others, an indictment 
against John Fries, which was returned a true 
bill. On the 16th of April, John Fries was 
brought to the bar, arraigned, and plead not 
guilty. I can't say whether Messrs. Lewis and 
Dallas were on that day assigned him by the* 
court as counsel, or whether they continued to 
act, having been his counsel on the first trial. 
Copies of the indictment were furnished to- 
Fries and his counsel. The trial was then post- 
poned, on account of the absence of a material* 
witness, and it was not assigned for the day 
which Messrs. Lewis and Dallas have given 
testimony of, and which has been called the* 
first day of the trial. Fries might have been 
in the box, through mistake, because, that I had: 
on a certain day directed the marshal to bring 
up a number of persons, charged with seditious-, 
practices, and Fries might have been brought 
with them. Shortly after, the court met. 
Judge Chase observed, that the court had made- 
up their minds as to the law of treason, and to 
avoid being misunderstood, they had reduced* 
their opinion to writing, and that they had di- 
rected three copies of the opinion to be maae- 
out; one for the district attorney, another for 
the counsel for the prisoner, and a third for tin- 
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jury, to be delivered to them after the ease had 
gone through, on the part of the prosecution. 
As these words were pronounced, several pa- 
pers were thrown, I know not whether by the 
court or the clerk. I took up one of them and 
began to read; but casting my eyes up, x saw 
Mr. Lewis on the opposite side of the table, 
with one of the papers in his hand, which he 
looked at with apparent indignation, and then 
threw it on the table. I cannot call to my 
recollection anything further that passed be- 
tween the counsel and the court on that day. 
I perceived much agitation among the gentle- 
men of the bar; but having a great burthen o± 
■criminal prosecutions on my hands, I could hear 
nothing until the court rose. In the course of 
that morning, twenty-one persons were brought 
to the bar for seditious combinations, and sub- 
mitted to the court. The court rose early in 
the day, and requested me not to examine the 
witnesses on those cases of sedition. After the 
court rose, I understood that the counsel for 
Fries meant to decline acting in his defence. I 
have an indistinct recollection of hearing this 
from Mr. Dallas. Soon after I got home on 
that day, Judge Chase and Judge Peters came 
to my house. We went into another room from 
that in which I was sitting, when Judge Peters 
began by expressing an apprehension that the 
counsel for Fries would decline acting for him. 
Judge Chase observed that he could not suppose 
that that would be the case. I supported the 
opinion of Judge Peters, and stated that the 
gentlemen of the bar of Philadelphia were very 
independent, and that in my opinion the coun- 
sel for Fries would not proceed, unless the pa- 
pers were withdrawal, and they were permitted 
to go on in their usual way. Judge Chase ob- 
served that he was sorry that the opinion had 
been considered in the light it was, and that it 
was not intended to preclude the counsel from 
going on in the usual manner, provided they 
thought proper. Both the judges then request- 
ed me to obtain all the copies of the opinion 
which had been taken, which I readily promised 
to comply with. I recollected to have seen 
Messrs. Tilghman and Ross taking copies of 
the opinion. I went to their houses and re- 
quested them, which they gave to me immedi- 
ately, and I took them to Mr. Caldwell,' the 
clerk of the court. I asked him whether he 
knew of any other persons taking a copy, and 
he answered that he believed that Mr. William 
Meredith had; upon which I requested him to 
go to Mr. Meredith, and try to obtain it. I did 
not at that time know that Mr. Biddle, who 
was then a student of mine, had taken a copy; 
nor did I then recollect that I had one of them 
myself. I, therefore, did not hand it to the 
clerk, but have it now in my possession. The 
papers which were thrown down did not appear 
to me to be read by any persons but those who 
copied them; and I entertained an anxious 
hope, on the next day, that the gentlemen who 
were concerned as counsel for Fries would pro- 
ceed in his defence, and be satisfied. 

I will now, with the permission of the court, 
refer to some original notes which I took upon 
the remaining part of the transaction. On the 
23d day of April, John Fries was brought to 
the bar. The court then, addressing themselves 
first to me, and then to the counsel for Fries, 
asked if we were ready to proceed with the 
trial? to which I answered affirmatively. Mr. 
Lewis then observed, that if he had been em- 
ployed by the prisoner, he would think him- 
self bound to proceed; but having been as- 
signed as his counsel— (He was here interrupt- 
ed by Judge Chase, who said "You are not 
bound by the opinion delivered yesterday, but 
are at liberty to contest it on both sides.") 
Mr. Lewis answered, that he had understood 
that the court had made up their minds as to 
the law, and as the prisoner's counsel had a 
right to address the jury both on the law and 
the fact, it would place him in too degrading a 
situation to argue the case after what had 
passed, and, therefore, he would not proceed 



with the defence. Judge Chase answered with 
impatience, "You are at liberty to proceed as 
you think proper. Address the jury and lay 
down the law as you think proper." Mr. 
Lewis answered, with considerable warmth, "1 
will never address myself to the court upon the 
question of law in a criminal case." He then 
went into a lengthy argument upon the law of 
high treason in .England, previous to their reso- 
lution, and contended that the courts, since that 
period, had considered themselves as bound by 
those decisions which were made prior to it. 
Judge Chase observed, that the counsel must do 
as they please. Mr. Dallas then rose, and 
went into a general view of the ground, which 
had been taken by Mr. Lewis, and concluded 
with his determination not to proceed as coun* 
sel for Fries. Judge Chase observed, "No opin- 
ion has been given as to the facts of the case. 
I would not suffer the witnesses against those 
persons charged with seditious combinations, to 
be examined before the trial of Fries came on, 
lest their evidence might have been heard by 
some of the jury. As to the law, I know that 
the trial before took a considerable time, and 
that cases at common law, and dt clsions in Eng- 
land before the revolution on the law of trea- 
son, such as the case of the man whose stag 
the king killed, and wished the horns of the 
stag in the king's belly, and the case of the 
innkeeper, who kept the sign of the crown, and 
who said he would make his son heir to the 
crown. These cases ought not, and shall not 
go to the jury. There is no case which can 
come before me on which I have not a decided 
opinion as to the law; otherwise I should not 
be fit to preside here. I have always conducted 
myself with candour, gentlemen, and meant to 
have saved you trouble by what I did. Is it not 
respectable for counsel to say that they have a 
right to offer what they please to the jury? 
What! would you cite decisions in Rome, in 
Turkey, or in France? You will now proceed, 
and stand acquitted or condemned in your own 
consciences as you conduct the defence, and 
go on in your own way. The case will be 
opened by the attorney— the manner must be 
regulated by the court." Judge Peters added, 
that the papers were all withdrawn. Mr. 
Lewis said, the paper was withdrawn, but the 
impressions remained with the jury; he, there- 
fore, should not act. A pause then ensued 1c:? 
a few moments, when Judge Chase said: "You 
can't bring the court into difficulties, gentle- 
men; you do not know me if you think so." 
He then caused the avenue to the prisoner's 
bar to be cleared, and asked Fries whether he 
was ready for his trial, or whether he wished 
other counsel assigned him. Fries appeared 
very much alarmed, and replied, that he did not 
know what to do. I then informed the court 
that, as this was a remarkable case, I hoped 
the trial would be postponed until the next day, 
which was readily acquiesced in by the court, 
and Fries was remanded to prison. On the 
next day he was again brought to the bar. and 
asked whether he would have counsel assigned 
him; he replied with much firmness that he 
would look to the court to be his counsel. 
Judge Chase then answered: "Then by the 
blessing of God, the court will be your counsel, 
and will do you as much justice as those who 
were your counsel." The jury were then 
called, and Judge Chase took particular paim 
to inform Fries of his right to challenge, and 
that he might challenge thirty-five without 
showing any cause, and as many more as he 
could show cause against. After the jurors 
had been passed by Fries, Judge Chase, after 
asking them whether they were related to the 
prisoner, asked, "whether they had delivered 
an opinion as to the guilt of Fries, or that he 
ought to be punished." The first juror an- 
swered in the negative, and was sworn on the 
jury- The second observed, that in a conver- 
sation which he lately had, he had declared that 
Fries ought to be punished— he was directed by 
the court to be set aside. The question was 
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then directed to be put by the clerk to each 
juror in this manner: ''Have you formed or de- 
livered an opinion relative to the guilt of the 
prisoner?" This was put to three jurors; 
when, by the direction of the court, it was 
changed, and put as follows: "Have you 
formed and delivered an opinion relative to 
the guilt of the prisoner?'* Three persons an- 
swered affirmatively, and were set aside. _ The 
prisoner challenged thirty-four. Twelve jurors 
having been passed, were sworn. John Fries 
called no witnesses, but at the end of the ex- 
amination of every one on the part of the pros- 
ecution, Judge Chase reminded him of his right 
to put questions to them; but charged him not 
to put any one which might criminate himself. 
After the evidence closed, I addressed the jury 
in as brief a manner as I could, consistent with 
inv duty. The court then charged the jury, and 
they retired to their room, and in about half 
an 'hour returned with a verdict of "Guilty. 
These are the general facts which took place. 
If 1 am asked any question, I will endeavour 
to answer it. 

Questions by Mr. Randolph: Ques. Did you 
hear Mr. Lewis, when he threw down the pa- 
per which was handed him, declare that his 
hand should not be polluted by a prejudicated 
opinion? Ans. I have no recollection of hear- 
ing Mr. Lewis say anything at the time. Quea. 
Mr. Lewis declared that he would not address 
the court on a question of law in^ a criminal 
-case. Did you hear any opinion given by the 
court, which warranted Mr. Lewis in the opin- 
ion that he was to be precluded from address- 
ing the jury on the law? Ans. The court said 
that they would not suffer such cases as ^ I 
have mentioned to be read to the jury, to mis- 
lead them, but I did not hear the court say 
that the counsel should not address the jury on 
the law. Ques. You have stated that both the 
judges came to your house, soon after you re- 
turned from court the first day. Was that 
their place of abode? Ans. It was not, Ques. 
You have stated that Judge Peters declared his 
apprehensions that the counsel for Fries would 
not proceed in his defence, and that you con- 
curred in opinion with him. Had you any 
reason for apprehending it but your knowledge 
of the independence of the bar of Philadelphia? 
Ans. I think I understood, from some of the 
gentlemen of the bar, that the counsel for Fries 
meant to decline acting, and I have an impres* 
sion on my mind that I heard something of 
that kind fall from Mr. Dallas. Ques. Did you 
you express to the judges this knowledge? Ans. 
I believe I did not. Ques. Did you ever know 
,an opinion to be given in a criminal case before 
counsel were heard? Ans. I never have, ex- 
cept so far as charges to grand juries may be 
termed opinions on the law. Ques. Did much 
conversation take place on the subject of this 
opinion? Ans. Situated as I was, I can't un- 
dertake to say that I had any conversation on 
the subject, until the court rose. Ques. Do 
you suppose that the conduct of the court and 
counsel attracted the notice of the jury? Ans. 
From the number of persons summoned, I con- 
ceive that a number of, them knew not what 
was going on. Ques. From what did you infei 
the indignation of Mr. Lewis, if you did not 
hear any expressions that he used ? Ans. 
From his countenance. Ques. Did that attract 
the attention of the court at the time? Ans. 
If they were looking at him, it must have at- 
tracted their attention. Ques. Did you hear 
Judge Chase say that the counsel must ad- 
dress themselves to the court on the questions 
of law? Ans. I have no recollection of hear- 
ing anything of that kind fall from Judge 
Chase. In criminal cases, however, there are 
3i number of motions which must be made, ex- 
clusively to the court; such as a motion to 
•quash an indictment. ' 

Questions by Mr. Nicholson: Were your 
notes of the conversations which took place, 
made in the order of time in which they took 
place? Ans. Precisely so. Ques. What was 
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there in Judge Chase's conversation that in- 
duced Mr. Lewis to think that he should be pre- 
cluded from reading the statutes of the ■United 
States to the jury? Ans. I know not why Mr. 
Lewis thought so, unless from the strenuous op- 
position which was made to them, on the first 
trial of Fries, on the part of the United States. 
Judge Chase said, that no case could come be- 
fore him on which he had not an opinion on the 
law. Ques. Was there anything in the con- 
duct of the court which induced Mr. Lewis to 
believe that he was to be precluded from argu- 
ing the law to the jury, and caused him so often 
to declare, that he would not address himself 
to the court in a criminal case? Ans. It ap- 
peared to me to be a misapprehension of Mr. 
Lewis. He supposed that it was intended to 
withdraw the question of law from the jury, 
and I thought the court did not set him right as 
explicitly as they might have done. 

Questions by Mr. Randolph: You say, Mr. 
Rawle, that, after the papers were called in, 
you entertained an anxious hope, that the coun- 
sel would be induced to proceed with the de- 
fence of the prisoner. I wish to know your 
reasons for having such a hope, and why you 
became the agent of the court? Ans. My rea- 
sons were, that I did not wish to be put in the 
situation in which I was afterwards placed, and 
in which I never wish my greatest enemy to 
experience the pain which I felt, that of being 
obliged to prosecute a man arraigned for a cap- 
ital offence, and wfco was without the assist- 
ance of professional gentlemen. I therefore 
was anxious that the counsel for Fries should 
proceed in his defence, and save me from so 
painful a situation. Ques. Did you take any 
notes of the transactions which took place on 
the first day of the trial? Ans. I did not. 

William Rawle cross-examined by Mr. Har- 
per: Ques. Did Judsre Chase say anything to 
restrict the counsel from citing any statutes of 
the United States? Ans. He did not, in my 
hearing. Ques. Did he say that he disapproved 
of the conduct of Lhe court in the first trial of 
Fries? Ans. He did not. Ques. Have you 
the paper now which Judge Chase threw down? 
Ans. I have. (He here produced the opinion, 
and Mr. Harper read it to the court.) Ques. 
Did not the court, after the jury had returned 
a verdict of guilty against Fries, inform him 
that, if he had anything to say in arrest of judg- 
ment, he would be heard? Ans. They did, and 
the answer of Fries was, that he had nothing to 
say. 

The paper containing the opinion of the court, 
as handed to the counsel for the defence, and 
referred to in the above testimony, is as fol- 
lows: 

The prisoner. John Fries, stands indicted for 
levying war against the United States. The 
constitutional definition of treason is a question 
of law. Every proposition in .any statute 
(whether more or less distinct— whether easy 
or difficult to comprehend), is always a question 
of law. What is the true meaning and true 
import of the statute, and whether the case 
stated comes within the statute, is a question 
of law, and not of fact. The question on an 
indictment for levying war against (or adhering 
to the enemies o£), the United States, is "wheth- 
er the facts stated do not amount to levying 
war." It is the duty of the court in this, and 
in all criminal cases, to state to the jury their 
opinion of the law arising on the facts; but the 
jury are to decide on the present, and in all 
cases, both the law and the facts, on their con- 
sideration of the whole case. The court heard 
the indictment read on the arraignment of the 
prisoner, some days past, and just now on his 
trial, and they attended to the overt acts stated 
in the indictment. It is the opinion of the court 
that any insurrection or rising of any body of 
people, within the United States, to attain or 
effect, by force or violence, any object of a great 
public nature, or of public and general (or na- 
tional) concern, is a levying war against the 
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United States, within the contemplation and 
constitution of the United States. On this gen- 
eral position, the court are of opinion that any 
such insurrection or rising to resist or to pre- 
vent by force or violence, the execution of any 
statute of the United States for levying or col- 
lecting taxes, duties, imposts or excises; or for 
any other purpose (under any pretence, as that 
the statute was unequal, burthensome, oppres- 
sive, or unconstitutional), is a levying war 
against the United States within the constitu- 
tion. The reason for this opinion is, that an 
insurrection to resist or prevent by force the ex- 
ecution of any statute, has a direct tendency to 
dissolve all the bonds of society, to destroy all 
order and all laws, and also all security for the 
lives, liberties, and property of the citizens of 
the United States. The court are of opinion 
that military weapons (as guns and swords, 
mentioned in the indictment), are not necessary 
to make such insurrection or rising amount to 
levying war, because numbers may supply the 
want of military weapons; and other instru- 
ments may effect the intended mischief. The 
legal guiit of levying war may be incurred with- 
out the use of military weapons, or military ar- 
ray. The courc are of opinion that the assem- 
bling bodies of men, armed and arrayed in a 
warlike manner, for purposes only of a private 
nature, is not treason, although the judges and 
peace officers should be insulted or resisted, or 
even great outrage committed to the persons 
and property of our citizens. The true criterion 
to determine whether acts committed are a trea- 
son or a less offence (as a riot) is quo anhno the 
people did assemble. When the intention is 
universal or general, as to effect some object of 
a general public nature, it will be treason, and 
cannot be considered or construed or reduced to 
a riot. The commission of any number of fel- 
onies, riots or other misdemeanors, cannot alter 
their nature, so as to make them amount to 
treason; and, on the other hand, if the inten- 
tion and acts combined amount to treason, tboy 
cannot be sunk down to a felony or riot. The 
intention with which any acts (as felonies, the 
destruction of houses or the like) are done, will 
show to what class of crimes the case belongs. 
The court are of opinion that, if a body of peo- 
ple conspire and meditate an insurrection, to 
resist or oppose the execution of any statute of 
the United States by force, they are only guilty 
of a high misdemeanour; but if they proceed to 
carry such intention into execution by force, 
they are guilty of the treason of levying war; 
and the quantum of the force employed neither 
lessens nor increases the crime — whether by one 
hundred or one thousand persons, is wholly im- 
material. The court are of opinion, that a com- 
bination or conspiracy to levy war against the 
United States is not treason, unless combined 
with an attempt to carry such combination or 
conspiracy into execution; some actual force or 
violence must be used in pursuance of such de- 
sign to levy war. but- that it is altogether imma- 
terial whether the force used is sufficient to ef- 
fectuate the obiect; any force connected with 
the intention will constitute the crime of levy- 
ing war. 

NOTE 2. 

Proclamation. 

By John Adams, President of the United 
States of America. 

Philadelphia, May 23. 

Whereas, the late wicked and treasonable in- 
surrection against the just authority of the 
United States, of sundry persons in the coun- 
ties of Northampton, Montgomery, and Bucks, 
in the state of Pennsylvania, in the year one 
thousand seven hundred and ninety-nine, hav- 
ing been speedily suppressed, without any of 
the calamities usually attending rebellion; 
whereupon peace, order, and submission to the 
laws of the United States were restored in the 
aforesaid counties, and the ignorant, misguided, 
and misinformed in the counties, have returned 
to a proper sense of their duty; whereby it 



is become unnecessary for the public good that 
any future prosecutions should be commenced 
or carried on against any person or persons, 
by reason of their being concerned in the said 
insurrection: — wherefore be it known, that I, 
John Adams, president of the United States of 
America, have granted, and by these presents 
do grant, a full, free, and absolute pardon, to 
all and every person or persons concerned in 
the said insurrection, excepting as hereinafter 
excepted, of all treasons, misprisions of treason, 
felonies, misdemeanours, and other crimes by 
them respectively done or committed against 
the United States; in either of the said coun- 
ties, before the twelfth day of March, in the 
year 1799; excepting and excluding therefrom 
every person who now standeth indicted or con- 
victed of any treason, misprision of treason, 
or other offence against the United States; 
whereby remedying and releasing unto all per- 
sons, except as before excepted, all pains and 
penalties incurred or supposed to be incurred 
for or on account of the promises. Given un- 
der my hand, and the seal of the United States 
of America, at the city of Philadelphia, this 
twenty-first day of May, in the year of our 
Lord eighteen hundred, and of the independence 
of the said States the twenty-fourth. 

John Adams. 

This paper, which was followed by the pardon 
of Fries himself, was the cause of much dis- 
sension in Mr. Adams* cabinet, and among his 
immediate supporters. The petitions on which it 
rested are as follows: 

Petition of John Fries. 

To the President of the United States: 

The petition of John Fries respectfully 
showeth: — That your prisoner is one of those 
deluded and unfortunate men, who at the cir- 
cuit court of this district, have been convicted 
of treason against the United States, for which 
offence he is now under sentence of death. In 
this awful situation, impressed with a just sense 
of the crime which he has committed, and with 
the sincerity of a penitent offender, he en- 
treats mercy and pardon from him on whose 
determination rests the fate of an unfortunate 
man. He solicits the interference of the pres- 
ident to save him from an ignominious death, 
and to rescue a large and hitherto happy family, 
from future misery and ruin. If the prayer of 
his petition should be granted, he will show by 
a future course of good conduct, his gratitude 
to his offended country, by a steady and active 
support of that excellent constitution and laws 
which it has been his misfortune to violate and 
oppose. John Fries. 

Philadelphia Prison, May, 1800. 

The subscribers most respectfully recommend 
the petitioner to the president of the United 
States. They are warmly attached to the con- 
stitution and laws of their country, which they 
will, on every occasion, and at every hazard, 
manifest their zeal to defend and support. But 
when they reflect on the ignorance, the delusion, 
and the penitence of the persons involved in 
the late insurrection, their pity supersedes ev- 
ery vindictive sentiment, and they sincerely 
think that an exercise of mercy will have a 
more salutary effect than the punishment of the 
convicts. It is on this ground that the sub- 
scribers, knowing the humanity as well as the 
fortitude of the president, venture to claim his 
attention on the present awful occasion, in 
favour of the wretched father of a numerous 
family. 

The views of Mr. Adams at the outset may 
be gathered from the following letters: 

Mr. Adams to Mr. Wolcott. 
(Gibbs' Adm. of Wash, and Ad., 233.) 

Quincy, April 2G, 1799. 
If a real reformation should take place in 
Northampton county, in consequence of a con- 
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scicntious conviction of their error and crime, 
it would be happy; but a cessation of opposi- 
tion from fear only, may last no longer than the 
terror. 
I am, sir, your most obedient, John Adams. 

Mr. Wolcott to Sir. Adams. 
[2 Gibbs' Adm. of Wash, and Ad., 240.) 

Phila., May 11th, 1799. 
After a very laboured trial, Fries, who led 
the armed party at Bethlehem, has been con- 
victed of treason. He continued tranquil until 
the verdict of the jury was returned, when and 
since he has been much affected. His com- 
posure during trial was not owing to stupidity, 
for though an illiterate man, he is not deficient 
in sagacity. He confidently expected to be ac- 
quitted, and his hopes are supposed to have 
been founded on the opini6n of Mr. Lewis, who, 
on all occasions, since the commencement of 
the trial, has declared that the offence did not 
amount to treason. Both of the judges were 
decided in their definitions of the crime, and the 
evidence was complete, both as to the acts done, 
and of the intention to prevent the execution, of 
the law. It is admitted on all hands, that the 
trial has been fair and impartial; the jury was 
respectable, and two of them were persons, 
upon the bias of whose political sentiments, cal- 
culations favourable to the prisoners were made. 
The jury received the charge at about six 
o'clock in the evening, when the court ad- 
journed till ten. At the time appointed the 
verdict was returned— guilty. I am told this 
morning of a circumstance which proves that 
the jury were governed by humane, delicate,, 
and honorable sentiments. When they retired, 
it was agreed that without previous argument 
among themselves, the opinion of each person 
should be given by ballot. By this trial it was 
found that the jury were unanimous. 

Mr. Adams to Mr. Wolcott. 
(2 Gibbs' Adm. of Wash, and Ad., 26G.) 
Quincy, May 17, 1799. 

I thank you, sir, for the favour of the 11th, 
which I received last night. The termination 
of the trial of Fries, is an important, an inter- 
esting, and an affecting event. I am unable to 
conjecture the grounds of Mr. Lewis* opinion, 
and wish I had a sketch of them. Is Fries a 
native or a foreigner? Is he a man of property 
and independent, or is he in debt? What has 
been his previous life? industrious or idle, sober 
or intemperate? It is of importance to dis- 
cover, if possible, the great men alluded to by 
Fries in his observation to Mr. Wood, as at the 
bottom of the business, and the evidence of any 
agitator among the insurgents ought to be col- 
lected. It is of moment, also, to ascertain 
whether the insurgents had any general views, 
or extensive communications with others of 
similar dispositions in other counties, or corre- 
spondences with other states. We ought also 
to inquire whether Fries is the most culpable 
among the guilty, if that can be known. It 
highly concerns the people of the United States 
and especially the Federal government, that in 
the whole progress and ultimate conclusion of 
this affair, neither humanity be unnecessarily 
afflicted, nor public justice essentially violated, 
nor the public safety endangered. 

I have the honour to be, sir, your most obedi- 
ent and humble servant, John Adams. 

Mr. Hamilton, in his letter on the public con- 
duct of Mr. Adams, p. 41, in treating of the 
pardon, says:— 

"The last material occurrence in the admin- 
istration of Mr. Adams of which I shall take 
notice, is the pardon of Fries, and other prin- 
cipalis in the late insurrection in Pennsylvania. 
It is a fact, that a very refractory spirit has 
long existed in the western counties of that 
state, liepeatedly, have its own laws been op- 
posed with violence, and as often, according 
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to my information, with impunity. It is also 
a fact which everybody knows, that the laws 
of the Union, in the vital article of revenue, 
have been twice resisted in the same state, by 
combinations so extensive and under circum- 
stances, so violent, as to have called for the 
employment of military force, once under the 
former president, and once under the actual 
president; which, together, cost the United 
States nearly a million and a half of dollars. 
In the first instance it happened, that by the 
early submission of most of the leaders upon 
an invitation of the government, few offenders 
of any consequence remained subject to prosecu- 
tion. Of these, either from the humanity of the 
jurors or some deficiency in the evidence, not 
one was capitally convicted. Two poor wretches 
only were sentenced to die, one of them little 
short of an idiot, the other, a miserable fellow 
in the hindmost train of rebellion; both, being 
so insignificant in all respects, that after the 
lenity shown to the chiefs, justice would have 
worn the mien of ferocity, if she had raised her 
arm against them. The sentiment that their 
punishment ought to be remitted was universal; 
and the president, yielding to the special con- 
siderations, granted them pardons. In the last 
instance, some of the most important of the 
offenders were capitally convicted, one of them, 
by the verdict of two successive juries. The 
general opinion of the friends of the govern- 
ment demanded an example, as indispensable 
to its^ security. The opinion was well found- 
ed. Two insurrections in the same state, the 
one upon the heels of the other, demonstrated 
a spirit of insubordination or disaffection which 
required a strong corrective. It is a disagree- 
able fact, forming a weighty argument in the 
question, that a large part of the population of 
Pennsylvania, is of a composition which pecu- 
liarly fits it for the intrigues of factious men, 
who may desire to disturb or overthrow the 
government And it is an equally disagreeable 
fact, that disaffection to the national govern- 
ment is in no other state more general, more 
deeply rooted, or more envenomed. The late 
Governor Mifflin himself informed me that, in 
the first case, insurrection had been organized, 
down to the very liberties of Philadelphia, and 
that, had not the governor anticipated it, a 
general explosion would speedily have ensued. 
It ought to be added, that the impunity so often 
experienced, had made it an article in the creed 
of those, who were actuated by the insurgent 
spirit, that neither the general not the state 
government dared to inflict capital punishment. 
To destroy this persuasion, to repress this dan- 
gerous spirit, it was essential that a salutary 
rigour should have been exerted, and that those 
who were under the influence of the one and 
the other, should be taught that they were the 
dupes of a fatal illusion. Of this Mr. Adams 
appeared so sensible, that while the trials were 
pending, he more than once imprudently threw 
out, that the accused must found their hopes of 
escape, either in their innocence, or in the lenity 
of the juries; since from him, in case of convic- 
tion, they would have nothing to expect. And, a 
very short time before he pardoned them, he de- 
clared (of these two facts, my evidence is infe- 
rior to that whichsupports the other allegation of 
this letter, yet it is so strong that I feel myself 
warranted to state them), with no small ostenta- 
tion, that the mistaken clemency of Washington 
on the former occasion, had been the cause of the 
second insurrection, and that he would take 
care there should not be a third, by giving the 
laws their full course against the convicted 
offenders. Yet he thought proper, as if dis- 
trusting the courts and officers of the United 
States, to resort, through the attorney general, 
to the counsel of the culprits, for a statement 
of their cases; in which was found, besides 
some objections of form, the novel doctrine, 
disavowed by every page of our law books, that 
treason does no consist of resistance by force 
to a public law, unless it be an act relative 
to the militia, or other military force. Ami 
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upon this, or some other ground not easy to be 
comprehended, he of a sudden departed from 
all his former declarations, and against the 
unanimous advice of his ministers, with the 
attorney general, came to the resolution, , which 
he executed, of pardoning all those which had 
received sentence of death. No wonder that the 
public was thunder-struck at such a result, that 
the friends of government regarded it as a vir- 
tual dereliction; it was impossible to commit a 
greater error. The particular situation of Penn- 
sylvania, the singular posture of human affairs, 
in which there is so strong a tendency to the 
disorganization of the government, the turbu- 
lent and malignant humours which exist, and 
are so industriously nourished throughout the 
United States; everything loudly demanded 
that the executive should have acted with exem- 
plary vigour, and should have given a striking 
demonstration, that condign punishment would 
be the lot of the violent opposers of the laws. 
The contrary course, which was pursued, is the 
most inexplicable part of Mr. Adams' conduct. 
It shows him so much at variance with himself, 
as well as with sound policy, that we are driven 
to seek a solution for it in some system of con- 
cession to his political enemies; a system the 
most fatal for himself and for the cause of pub- 
lic order, of any that he could possibly devise. 
It is by temporizings like these, that men at 
the head of affairs, lose the respect both of 
friends and foes; it is by temporizings like 
-these, that in times of fermentation and com- 
motion, governments are prostrated, which 
might easily have been upheld by an erect and 
imposing attitude." 

*The conduct of the president," (in reply to 
this it is urged in an answer to Mr. Hamilton's 
letter by '*A Citizen of New York," p. 25,) "in 
the pardoning of Fries and others, is truly meri- 
torious. Notwithstanding the censure that his 
enemies have issued against him, he exercised 
a prerogative of mercy, and restored a number 
of unfortunate victims to their families, their 
friends, and the world. Public indignation 
would have been aroused by their execution, 
and consequences of an alarming nature would 
have ensued, in which even government itself 
would have received a wound. The genius of 
a republic is mildness; the wheel, the gibbet, 
the guillotine, may answer an advantage un- 
der the reign of terror; but with freemen they 
ox?, objects of horror and detestation. They 
suit the calamitous reign of a Caligula, and not 
the enlightened period in which you demand 
their exercise. Recollect, sir, that this manly 
resistance to these laws, originated in a per- 
suasion that they operated unequally, and plun- 
dered the public indirectly; that excisemen and 
public officers consumed the greatest portion of 
a tax that was collected by threats, by insults, 
and oppression; a tax that exposed the circum- 
stances of men by daily visitations and noctur- 
nal searches: a tax that has emanated from the 
criminal sentiment, that there is a swinish mul- 
titude who must be governed by deception: and 
who would raise up their heads against direct 
application. The public mind, at the time of 
resistance to the tax, was extremely agitated: 
it was penetrated with a sense of its injustice 
and the extent of its oppression. The military 
that was raised on that occasion, was in ten- 
fold adequate to suppress the insurrection. On 
their approach to East Town disaffection was 
gone, and only a few scattered individuals could 
be seized as the violaters of the laws. The re- 
turn of the military was attended with cir- 
cumstances of disgrace, that will only be re- 
corded in the pages of infamy and crimes. Ev- 
ery place they halted at some act of madness, 
licentiousness, or folly was perpetrated, to the 
lasting dishonour of the citizen soldier. Did 
the pardon of Mr. Adams, under the considera- 
tions that have been mentioned, seem like a 
concession to his political enemies? Can that 
be deemed a temporizing spirit which is reg- 
ulated by justice and tempered by an amiable 



clemency? Could he lose any respect as execu- 
tive magistrate, with discerning friends or the 
warmest enemies, by one of the most agree- 
able features of the administration? That he 
was at variance with himself as well as with 
sound policy, is, perhaps, no more than the 
vagrant sentiment of a sanguinary bosom and 
a disappointed enemy. Cruel measures are often 
ruinous, and a government is never better es- 
tablished, than when supported by the enlight- 
ened will of a country. Barbarity awakens 
enemies, mercy inspires friendship and amelio- 
rates the heart. That insurrection has been 
organized down to the very liberties of Phila- 
delphia, is the suggestion of guilty apprehen- 
sion, or the extravagant sentiment of a disor- 
dered imagination. That Mifflin could have 
advanced such an opinion, will not, cannot be 
credited; but the dead can be quoted to justify 
a falsehood, whilst the living, to answer cer- 
tain purposes, may injure their memory." 

Mr. Pickering, in his review of the Cunning- 
ham Correspondence, p. 95, adds; — 

"I have one more case to mention, on which 
I shall be sparing of comments, and content 
myself with a brief statement of facts: it is 
the case of Fries of Pennsylvania, while con- 
victed of treason, the second time, on a new 
trial, ordered on a supposed incorrectness dis- 
covered after the first conviction, and allowed 
by the court, though not affecting the facts on 
which the prosecution had taken place, nor the 
construction of the law applied to the facts; in 
other words, not affecting the merits of the 
case. Judge Iredell, of the supreme court of 
the United States, presided on the first trial, 
and was assisted by Judge Peters, the district 
judge of Pennsylvania. On the second trial 
Judge Chase presided, and Judge Peters sat 
with him. The first trial had occupied nine 
days. Judge Chase considered, that much ir- 
relevant matter had been suffered to be intro- 
duced in the first trial, in respect to cases in 
English books, occurring in times and under cir- 
cumstances which rendered them inadmissible 
on trials for treason under the constitution of 
the United States; and made known this opin- 
ion in writing, that such cases would not be per- 
mitted to be introduced in the trial of Fries 
Upon this, William Lewis and A. J. Dallas, of 
counsel for Fries, refused to act; and advised 
Fries not to accept of any other counsel, should 
the court offer to assign any; which advice 
Fries accepted. On the 24th of April, 1800, the 
trial commenced. On the evening of the sec- 
ond day, the evidence was closed; and the court 
charged the jury; who, retiring for two hours, 
brought in a verdict of guilty. On the second 
day of May, (the last day of the session,) Fries 
was brought into court and received sentence 
of death. Mr. Lewis, in his deposition (to be 
used on the impeachment of Judge Chase), 
states, that, soon after sentence of death had 
been pronounced on Fries, Thomas Adams, son 
of the president, told him, that 'his father wisii- 
ed to know the points and authorities which 
Mr. Dallas and he had intended to rely on, in 
favour of Fries, if they had defended him on 
the trial. The attorney-general of the United 
States, Charles Lee, made the like request to 
Mr. Lewis and Mr. Dallas. These gentlemen 
made their statement accordingly, and sent it 
to Mr. Lee; who, on the 19th of May, acknowl- 
edged the receipt of it, and informed them that 
he had immediately laid the same before the 
president, who directed him to return to them his 
thanks for the trouble they had so obligingly 
taken.' It would not have been difficult to an- 
ticipate the consequence of consulting, in this 
case, only the counsel of the convict: Fries 
was pardoned. It was a popular act in Penn- 
sylvania. My removal from office was on the 
12th of the same month of May, as I have al- 
ready stated, with its motives. I content my- 
self with just remarking, that Mr. Adams 
sought not any information in this case from 
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the persons best qualified to give it impartially 
—the judges of the court; especially when the 
presiding judge was Samuel Chase, his old con- 
gressional friend, of whom he gives this hon- 
ourable character: *I have long wished for a 
fair opportunity of transmitting to posterity 
my humble testimony to the virtues and tal- 
ents of that able- and upright magistrate and 
stateman.* Nor would it have been amiss to 
have applied to William Rawle, district attar* 
' ney of Pennsylvania, who had conducted both 
the trials, and from whose fair mind might have 
been expected information quite as correct as 
that which could be derived from the counsel of 
the convict. But if to pardon was the object, it 
was expedient to consult the counsel only. Mr. 
Dallas in his deposition (also taken in the case 
of the impeachment of Judge Chase) avowed 
the leading motive with him and Mr. Lewis, in 
eventually refusing to act as counsel for Fries. 
He says, 'I may be permitted, likewise, to dis- 
charge a duty to the counsel, as well as to all the 
parties interested, in observing, that Mr. -Lewis 
and myself were greatly influenced, m the con- 
duct which we pursued, by our opinion of the 
moans most likely to save the life of Fries, un- 
der all the circumstances of the case. .Judge 
Chase says, they refused to appear for ^Fries, be- 
cause they knew the law and the fact to be 
against them, and the case to be desperate: and 
supposed that their withdrawing themselves, (un- 
der the circumstances above intimated,) in the 
event of a conviction, which from their knowl- 
edge of the law and the facts they knew to be 
almost certain, might aid the prisoner m an ap- 
plication to the president for a pardon. Gen- 
eral Hamilton (in the letter of 1800, on the con- 
duct and character of Mr. Adams), noticing this 
* <;ase of Fries, and the extraordinary step of con- 
sulting only the culprit's counsel, makes this re- 
flection on the pardon: 'We are driven to seek a 
solution forit in somesystemof concession to his 
political enemies; a system the most fatal tor 
himself, and for the cause of public order, of 
any that he could possibly devise. It is by tem- 
porizings like these, that in times of fermenta- 
tion and commotion, governments are prostrat- 
ed, which might easily have been upheld by an 
erect and imposing attitude.' The reflections 
of Mr. Adams are of quite a different complex- 
ion. In his tenth letter in the Boston Patriot 
(May 17, 1809), remarking on his responsibility 
for all his executive acts, and, therefore, that it 
was his right and duty to be governed by his 
own mature and unbiased 3udgment, though 
unfortunately it may be indirect contradiction 
to the advice of all his ministers, he says, 'This 
was my situation in more than one instance. 
It had been so in the nomination of Mr. Gerry, 
it was afterwards so in the pardon of Fries; 
two measures that I recollect with infinite sat- 
isfaction, and which will console me in my last 
hour.' How much cause for satisfaction and 
consolation in the case of Mr. Gerry, the read- 
er will be able to judge, from the proceedings 
exhibited in this review of that gentlemen as 
Mr. Adams's minister to the French republic. 
As to Fries, he having been at the head of a 
second insurrection in Pennsylvania, to prevent, 
by force, the execution of the laws enacted by 
congress for levying taxes laid in Prance of 
the express provisions of the constitution, and, 
in 1798, of the most pressing necessity, for the 
common defence of the country, and the pro- 
tection of its great and essential commercial 
interests, againit the hostilities of the French 
republic; under these circumstances, the pub- 
lic welfare appeared to demand a signal ex- 
ample of inflexible justice. We see, however, 
that in various acts of President Adams, com- 
bined with their apnarent motives, he can 
glory, and draw consolation, where other men 
would find cause only for profound regret. 

The letter from Mr. Lewis and Mr. Dallas, 
on the grounds on which a new trial was asked 
for, I have obtained in manuscript from the 
papers of the late Mr. Rawle: 



Sir: In compliance with your request, we 
shall now proceed, briefly, to communicate the 
points and authorities, which we intended to 
urge in the case of the United States against 
Fries, if the conduct of the court had not, un- 
expectedly, deprived us of every hope of suc- 
cess from these means of defence. It maybe 
proper to premise that on the morning appoint- 
ed for the trial, the presiding judge, in the 
presence of the prisoner, the jury, and a nu- 
merous audience, delivered to the clerk a pa- 
per which, he said, contained the opinions of 
the court, formed, after mature deliberation, 
upon the law of treason: directed copies of the 
paper to be given to the attorney of the district 
and the prisoner's counsel; and declared his 
intention to present a copy of it to the jury, a& 
soon as the case was opened on the part of the 
United States. He referred, likewise, in terms 
of disapprobation, to the arguments which (as 
he was informed) had been used in favour of the 
prisoner on the former trial, and announced a 
determination to prevent his counsel from citing 
any authorities at common law, or, indeed,- any 
authorities prior to the English revolution. 
The cause thus prejudged; the province of _ the 
advocate thus circumscribed; and the minds 
of the jury thus prejudiced; we deemed it a 
duty we owed to the prisoner, to the pubhc, and 
to ourselves, to surrender the task, which the, 
court had previously assigned to us; for, as 
there existed no controversy in relation to the 
facts, and as the jury would naturally rely on 
the judgment of the court in relation to the 
law, we had not the vanity to suppose, that 
any effort, on our part, could do more than give 
to the trial the form and ceremony of defence; 
while our acquiescence plight afford some sanc- 
tion to the establishment of a precedent, hos- 
tile to the rights of the citizens, ruinous to the 
trial by jury, and degrading to the character^ 
the profession. The candour and humanity 
which have induced you to interpose in the 
present mode, have also, however, influenced 
our decision; and if you will allow for the dif- 
ferent effect of arguments publicly delivered 
before a jury entitled, in a capital case, to de- 
cide both on the law and the fact (with whom 
even a doubt would lead to an acquittal), we 
confidently offer for your consideration the fol- 
lowing general positions: I. That there has 
been a mis-trial. II. That offence charged is 
not treason. III. That a new trial ought to 
have been awarded. r . 

I. That there has been amis-trial:— 1. By the 
judiciary act it is declared "that in all cases pun- 
ishable with death, the trial shall be had in the 
county where the offence was committed, or 
where that cannot be done without great incon- 
venience, twelve petit jurors at least shall be 
summoned Irom thence." 1 Stat. (Swift's Ed.\p. 
67, § 29. 2. The offence was committed by Fries 
in the county of Northampton, but his trial was 
in the county of Philadelphia. 3. The language 
of the act is mandatory "the trial shall be had 
in the county where the offence was commit- 
ted;" and some "great inconvenience" must ap- 
pear judicially to the court, before they can ex- 
ercise a discretion of ordering a trial in any 
other county. No such inconvenience was sug- 
gested on the record or even stated at the bar; 
if it existed in the present instance, it must for- 
ever exist in all future cases and the law be 
rendered altogether void. 4. It is true that an 
ineffectual motion was made on the first trial 
to change the place of trial; but it was^ over- 
ruled on grounds which have no application to 
the second trial: For— 1st. There was no in- 
convenience owing to the riotous state of the 
county of Northampton, at the time of the sec- 
ond trial. U. S. v^ Insurgents [Case No. 15.- 
442]. 2d. And the court (being bound to notice 
everything that was essential to an exercise of 
jurisdiction) might have ordered the trial in 
the proper county before it was commenced in 
Philadelphia, by the finding of a new indict- 
ment, a nol. pros, having been entered on the 
old one. 5. For any mis-trial, on account of 
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juryprocess, -or on any other account/the ver- 
dict must be set aside. 6 Coke, 146; Hawk, 3*. 

°?T bk rn?' c * ¥> § 11; Id - bk - 2 > c - 27 > § 10 * 
i mV Xixat the offence charged is not treason. 
1. lhe constitution defines treason to be "levy- 
ing war against the United States," &c., and 
the act of congress inflicts the punishment of 
death on the person convicted of the crime. 1 
Stat. p. 16; Const art. 3, § 3; Id. 100, § 1. 2. 
As the spirit of the constitution is opposed to 
implied powers, and constructive expositions, 
we are bound to take the plain manifest mean- 
ing of the words of the definition, independent 
of any glossary which the English courts, or 
writers, may have affixed to the words of the 
English statute. 3. The plain, manifest mean- 
XI i g l hen ' 1S ' ^ forcible opposition to the powers 
of the government, with the intent to subdue 
and overthrow it." 4. This meaning may em- 
brace a forcible attack upon the legislature (or 
perhaps any other principal department) to 
compel the repeal of a law. 5. But it does not 
embrace the case of an opposition to, the exe- 
cution of a particular law. 6. It seems, indeed, 
upon principle, to be a confusion of crimes to 
include in the same class, a forcible attempt to 
subvert and overthrow the power of govern- 
ment, and a mere resistance of subordinate 
agents, in carrying a particular law or regula- 
tion into effect. 1 Hale, P. C. 146; Fost. 219. 
7. If Fries and his companions had opposed in 
arms, the troops that were sent against them, 
it would clearly have been an act of treason: 
but in the conduct which they pursued, we can 
only perceive sedition, riot and rescue. 8. 
Such, ^ likewise, has been the legislative con- 
struction and discrimination between the cases; 
for, unquestionably, the penal law and sedition 
act, define and punish the offences committed 
by Fries and his companions, as distinct from 
the offence of treason; and when an offence is 
classed under a particular head in the penal 
code, it is inconsistent to search for it, and 
furnish it under another head. 1 Hale, P. C. 
146; Fost. 200, 201; Keilw. 75. 9. But even 
if the English decisions, and writers, are consid- 
ered as giving a construction for our use, to the 
same words employed in the statute of Edward 
III. they do not extend so far as to pronounce 
an opposition to the execution of a particular 
law to be treason, by levying war. 10. At com- 
mon law there is not a single case, or dictum 
to support such a doctrine; though, indeed, in 
the reign of Henry VIII. rescue was made 
treason by a statute, which was afterwards re- 
pealed. 11. Under the statute of Edward III. 
there have been many wild constructive trea- 
sons by levying war; of which Coke, Hale and 
Blackstone solemnly complain; but none, even 
in the bad times of judicial history of England, 
have gone so far as the present case. 4 Bl. 
Comm. 69, 75, 88. 12. We cannot trace a sin- 
gle instance of a riot in opposition to the exe- 
cution of a particular law, being prosecuted as 
treason in England, though the history of that 
nation abounds with such insurrections. 1 

3 Inst. 22, 23. 13. The constructive cases in 
England, turn upon universality of object, in 
opposition to the power of the government. 

The case of v. , 4 State Tr. 844, 900, 

was decided on that ground; for, if the rising 
had been to suppress all bawdy houses, it would 
have been equally with the principle, as the 
rising to suppress all meeting houses. So, a ris- 
ing to alter or reform religion, which can only 
•be done by force or the legislature, is treason. 
But Lord George Gordon's trial and acquittal, 
established the doctrine for which we contend. 
It is true, Lord Mansfield there declares an 
opposition to militia law to be treason. But we 
apprehend the reason of this is, because, in ef- 
fect it is the same to oppose the militia, or the ex- 
ecution of the militia law, as to oppose the regular 
forces, which has always been held to be trea- 
son, and the expression used by Lord Mansfield 
is confined to an opposition to the execution of 
this particular kind of law, and does not extend 
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to any other, as would, we think, have been 
the case, had the rule been the same in other 
cases. 4 Bl. Comm. 81; 1 Hawk. P. C. c. 17,. 

Ill* That a new trial ought to have been 
awarded. 1. After the jury were sworn, and 
the evidence partly given, one of the jury sep- 
arated from his brethren, and slept at his own 
lodgings. Affidavit of Mr. Barnet. 2. During 
this separation, he conversed with one person 
on the subject of the trial, "declaring that the 
evidence of a certain witness went hard against 
the prisoner;'* and being told by another per- 
son, that 'he supposed the evidence would go 
hard against Fries." Affidavit of Isaac Roush. 
6. Mence, in the contemplation of the law, he 
was committed by an expression of his own 
opinion, and influenced by the expression of the 
opinion of another. 4. The law and practice of 
Pennsylvania, (in the federal as well as the 
state courts,) have uniformly opposed the sep- 
aration of the jury in a capital case, though 
necessity has compelled an adjournment of tho 
court. 5. The law of England is peremptory, 
that a jury in a capital case cannot be dischar- 
ged without giving a verdict, and that they can- 
not give a privy verdict. From Fost. 25, § 28 
it appears that the meaning of the expression 
can t be discharged" is, that the jury can't be 
permitted to separate, and the reason why a 
privy verdict cannot be received in a capital 
case, is for fear of tampering, and corruption, 
which is much stronger than the case of sepa- 
rating before they have agreed. Co. Litt. 227- 
Hawk, bk 2 c. 47, §§ 1, 2; 4 Bl. Comm. 360; 
2 Strange, 984. 6. It is true, that in civil cases, 
a separating works only a punishment of the 
delinquent juror; and in misdemeanors, the rule 
is not strictly enforced, though an able counsel * 
has given a formal opinion, that the separation 
would be a mis-trial even in a misdemeanour 
Barnes Notes Cas. 441; Canning's Case, 10- 
State Tr. (Harg. Ed.) 407 (n). 7. The cases 
put by Hale, will be found to admit of a clear ex- 
planation, consistent with present position. 1st. 
The first case is not stated to have been a cap- 
ital one, and if it was a capital one, the jury 
was discharged in consequence of the separa- 
tion and a new jury sworn. 2 Hale, 295. 2d. 
The second is either a case of misdemeanour or a 
trespass; and the whole proceeding was matter 
of consent. Id. 296. 8. But the law has been 
adjudged. On the question, "whether after a 
prisoner is upon his trial, and the evidence of 
the prosecution is given, the jury may separate 
for a time, which is the consequence of an ad- 
journment to another day," the judges of Eng- 
land were decidedly in the negative. Lord De- 
lamere's Case, 4 State Tr. (Harg. Ed.) 232; 3 
Inst. 30. 9. And on the principle of this de- 
cision, the lord high steward declared that a 
verdict and judgment given after such separa- 
tion would be erroneous, and liable to be re- 
versed. 10. This remained the law of the land, 
so that there could be neither an adjournment 
of the court, nor a separation of the jury, in a 
capital case, till the late trials of Hardy, Tooke, 
&c. But the alteration then introduced was 
limited by the necessity that called for it— to an 
adjournment of the court, not extended to a 
separation of the jury. Accordingly, in none of 
the instances did the jury separate. 

We are, sir, your most obedient humble serv- 
ants. 

[Signed,] Wm. Lewis. 

A. J. Dallas. 

The reception by the president of this me- 
morial, is thus treated by Mr. Pickering in a 
letter to Mr. Wolcott, dated, 

Philadelphia, June 24, 1800. 
In conversation, lately, with Mr. Liston, the- 
pardoning of the three persons, Fries, Gettman 
■and Harney, Northampton insurgents, convict- 
ed of treason, and sentenced to be handed, was 
mentioned, and the extraordinary measure of 
the president, in consulting Mr. Lewis and Mr. 
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Dallas, the prisoner's counsel, instead of the 
judges, to get information, either as to the law 
or the facts in the case; and, that Lewis and 
Dallas gave their statement and opinion in writ- 
ing, expressing it to be done at the request of 
the president. **Yes," said Mr. Liston, "Mr. 
Dallas showed me their letter to the president;" 
and then spoke of its contents, mentioning the 
opinion of those gentlemen to ,the best of my 
recollection, that the acts of those insurgents 
.amounted to sedition, but not to treason. But 
the fact of Mr. Dallas* showing the letter to 
Mr. Liston, was the principal and only thing 
you desired me to state, and of that I am cer- 
tain. 
With sincere respect and esteem, &c, 

T. Pickering. 

In connection with Fries, a series of parties, 
supposed to be his confederates, were indicted, 
several for treason, and the remainder for mis- 
demeanours in obstructing the course of justice. 
AH were ultimately pardoned. 

Fries, it is said, opened a tin-ware store in 
Philadelphia, where, profiting by the custom 
his notoriety drew to him, he acquired a re- 
spectable fortune, and a respectable character. 
See Sawyer's Life of Randolph, 19. 
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FRINK v. PETRY et.al. 

[11 Blatchf. 422; 1 Ban. and A. 1. 5 O. G. 
201; Merw. Pat Inv. 142.] i 

Circuit Court, S. D. New York. Jan. 2T, 
1874. 

Patekts— Reflector fou Gas-Lights— Infringe- 
ment— Coxstkuctiox of Claim— Noveltt. 

1. The first claim of reissued letters patent, 
No. 3S26, granted to Isaac P. Frink, February 
Sth, 1870, the original letters patent having been 
granted to him, as inventor, April 17th, I860, 
for an "improved reflector for gas-lights," 
namely, "In a reflector in which the illuminat- 
ing rays are thrown down below the source 
from which they proceed, a reflecting surface, 
or series of reflecting surfaces, as set forth, 
lined, covered, coated or plated with either 
plain, corrugated or figured glass, in combina- 
tion with another reflecting surface placed 
above or over the first surface, when suitable 
space is provided between the upper and lower 
surfaces for the passage of air and for venti- 
lation, substantially as described," is infringed 
by a reflector in which the upper reflecting sur- 
face is of a black color and which has all the 
features of said claim. 

2. The second claim of reissued letters pat- 
ent, No. 3827. granted to Isaac i*. Frink, Feb- 
ruary 8th, 1870, on the surrender of the before 
named original letters patent, namely, "The 
combination with the metallic body of a re- 
flector, of a glass covering or lining therefor, 
applied in sections or panels, substantially as 
and for the purposes described," is infringed by 
a reflector in which there is a silvery coating 
on the outer surface of the glass, the inner 
surface of such coating acting as a reflecting 
surface, and the inner surface of the metallic 
body of the reflector having no capacity as a 
reflecting surface, and large parts of the metal- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A.'l; and 
here .republished by permission. Merw. Pat. 
Inv. 142, contains only a partial report.] 



lie body of the reflector exterior to the glass 
being cut away, and the exterior surface of 
such silvery coating being covered with paint. 

3. The said second claim of No. 3S27 does not 
claim the use of glass in sections, in any and all 
reflectors, but claims a glass covering or lining 
for the metallic body of a reflector, applied in 
sections or panels, and combined with such 
metallic body, substantially as and for the pur- 
poses described. This means, the metallic body 
of such a reflector as is described and shown in 
the drawings — a refbetor in which the illuminat- 
ing rays are thrown down beneath the flame or 
source from which they proceed, and which 
has a metallic body, and in which such metallic 
body is lined or covered on the inside with 
glass, so that there is no intercepting of any 
of the rays of light by any part of the metal- 
lic body, in contradistinction to having part of 
the metallic body inside of the glass, so that 
such intercepting of rays of light is produced, 
and which is capable of having the glass lining 
to the metallic body applied by moulding or 
blowing the glass, if it ,be not attached in sec- 
tions or panels, and which is manipulated and 
handled as> a unit, and is supported and kept 
in position from above and not from below. 

4. Although a reflector may have existed be- 
fore, embodying all the features specified in the 
first claim of No. 3826, except the one of a glass 
lining to the reflecting surface or surfaces, yet, 
the employment of the glass, in the entire ar- 
rangement, being new, and being useful both 
in increasing the reflection of the light and in 
preventing the reflecting surface behind the 
glass from being scratched or tarnished, * the 
entire arrangement in such first claim is pat- 
entable, all the features embodied in it having 
a mutual relation and interdependence, which 
make them patentable, as a whole. The claims 
above mentioned are new and valid. 

5. Circumstances considered as bearing on the 
question of the prior existence of an alleged 
prior invention, such as, the failure of the al- 
leged prior inventor to apply for a patent for 
it, when he was applying for a patent for kin- 
dred inventions. 

[This was a bill in equity by Isaac P. 
Frink against George Perry and others, and 
is heard on motion for the dissolution of an 
injunction.] 

* Edwin W. Stoughton and Miles B. Andrus, 
for plaintiff. 

Samuel S. Fisher, Samuel A. Duncan, 
Frederic H. Berts, Solomon J. Gordon, and 
Daniel S. Riddle, for defendants. 



BliATCHFORD, District ,Tiidge. In Au- 
gust, 1S73, a preliminary injunction was 
granted in this case, restraining the defend- 
ants from making, using or selling any re- 
flectors containing the improvement claimed 
in the first claim of reissued letters patent 
granted to the plaintiff February 8th, 1870, 
and numbered 3S26, or the improvement 
claimed in the second claim of reissued let- 
ter's patent granted to the plaintiff February 
Sth, 1870, and numbered 3827. The original 
letters patent were granted to the plaintiff, 
as inventor, April 17th, I860, for an "im- 
proved reflector for gas-lights." They were 
reissued to him December 24th, 1S01, and 
again reissued to him, in two divisions, Feb- 
ruary Sth, 1870, Division A being numbered 
382G, and Division B being numbered 3827. 
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[Drawings of patent No. 3S26, published from 
the records of the United States patent office.] 




No. 3S26 contains a drawing of two figures. 
Figure 1 is a longitudinal vertical section of 
one of the improved reflectors, showing a 
gas-pipe and burners in elevation. Figure 2 
is an end or side transverse section of the 
same reflector, taken at right angles to figure 
1. The specification says: "This improved 
reflector is designed for use in store win- 
dows, public buildings, halls, railroad- and 
ferry- or steamboat-stations, churches, thea- 
tres, and all other places in which the space 
to be lighted is large, and in which the light 
is required to be thrown down below the 
burner or burners whence it proceeds, and 
to be widely diffused in all directions. To 
this end my invention consists in the employ- 
ment, in reflectors in which the illuminating 
rays are thrown down below the source from 
whence they proceed, of a reflecting surface, 
or series of reflecting surfaces, arranged as 
hereinafter described, lined, covered, coated 
or plated, with either plain, cbrrugated or 
figured glass, in combination with another 
reflecting surface placed above or over the 
first surface, with suitable space for the 
passage of air, and for ventilation, between 
the surfaces. In the example of my im- 
provement illustrated in the drawing, A rep- 
resents the body of the reflector, which may 
be made of tinned sheet iron, or of any other 
suitable material. It is lined or covered on 
the inside with glass, which may be either 
corrugated, or plain, or figured, on its sur- 
face. In the reflector represented it is cor- 
rugated, which is the mode in which I pre- 
fer to construct it, for the reason that the 
corrugations, especially when they run up 
and down the glass, as shown, instead of 
horizontally on it, enable the illuminating 



rays to be very widely and abundantly dif- 
fused, so that a reflector provided with glass 
having such a surface will light up a much 
larger space than when the corrugations are 
not employed. This glass lining or cover- 
ing constitutes the lower or first reflecting 
surface of my improvement, and it may be 
composed of a series of surfaces, as x, x, x, 
Fig. 2, extending horizontally around the 
inside of the body of the reflector. It will 
be seen that the body of the reflector shown 
in the drawing is that of a rectangular 
truncated pyramid. This form is especially 
intended for use in store windows, and con- 
stitutes the subject of separate letters pat- 
ent issued to me, of even date herewith; bur,- 
any desired contour, whether- circular, 
conical or polygonal, may be given to the 
reflector, as its shape, as it is here described 
and claimed, is not material, and is designed 
to be varied to suit the particular situation 
in which it is placed, or the special purpose 
for which it is employed. In the upper part 
of the body of the reflector, an aperture or 
opening, a, is made, which serves to provide 
the necessary passage for air through the 
reflector; but, as some of the rays of light 
pass through this opening, I combine with 
the body, A, which constitutes the first sur- 
face or series of surfaces of the reflector, a 
second reflecting surface, shown at B, which 
is placed above the body, and intercepts 
and throws down nearly all the rays which 
would otherwise escape being reflected by 
the body, A, and would thereby fail of pro 
ducing the best effect. This second reflect- 
ing surface may be secured in position in 
any desired way, but it will be found con- 
venient to suspend it by chains, wires or 
cords from a support attached to the gas 
tube, as shown in the drawing. The dis- 
tance at which it should be located above 
the body or lower reflecting surface, A, will 
depend upon the dimensions of the opening, 
a, and upon the effect which it is desired the 
light shall produce. The relative distance 
illustrated in the drawing will, however, be 
found to answer well in practice. The out- 
line of this upper reflecting surface is not 
material, as it may be flat or curved. It is 
represented in the drawing as curved, and I 
prefer that it should be so, because, when 
it is, it will better reflect the rays of light 
through the opening, a, thereby increasing 
the illumination below the reflector." The 
first claim is in these words: "1. In a re- 
flector in which the illuminating rays are 
thrown down below the source from which 
they proceed, a reflecting surface, or series 
of reflecting surfaces, as set forth, lined, 
covered, coated or plated with either plain, 
corrugated or figured glass, in combination 
with another reflecting surface placed above 
or over the first surface, when suitable 
space is provided between the upper and 
lower surfaces for the passage of air and for 
ventilation, substantially as described." 
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[Drawings of patent No. 3S2T, published from 
the records of tlie United States patent. office.] 
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No. 3S2T contains a drawing of three figures, 
figures 1 and 2 being severally the same as 
figures 1 and 2 in the drawing of No. 3326. 
The specification says: "In reissued letters 
patent bearing even date herewith, I have de- 
scribed and claimed several improvements 
made by me in reflectors of that class in 
which the illuminating rays are thrown down 
beneath the flame or source from which they 
proceed; and the invention here patented 
consists of a special form and mode of con- 
struction of reflectors of this class, which are 
designed for cex-tain particular uses, such, 
for example, as the windows of stores, or for 
picture galleries and other situations in which 
the reflector is required to be of considerable 
length. In the drawing, A represents the 
body of the reflector, which may be made of 
tinned sheet iron, or of any other suitable 
substance. It should be lined or covered on 
the inside with glass or other diaphanous ma- 
terial, which may be either corrugated, or 
plain, or figured on its surface, though it is 
represented in the drawing as corrugated, 
which is the mode in which I prefer to con- 
struct it The form of the, body of the re- 
flector is that of an oblong truncated pyra- 
mid, the sides of which should preferably in- 
cline in an angle of about forty-five degrees, 
and an aperture or open space, a, is provided 
in the top, to furnish the requisite draft to 
the flame and to permit of ventilation. The 
sides of the reflector may be perfect planes, 
or they may be concave on their inner sur- 
face, if desired. * * * The object of the 
lining of glass or other equivalent material 



is to increase the reflection of the light, and 
to prevent the metallic surface of the re- 
flector from becoming scratched or tarnished, 
which would greatly impair, if not destroy, 
its reflecting power. It will be observed, by 
inspecting the drawing, Fig. 3, that the glass 
which constitutes the lining or covering of 
the reflector is made and attached in several 
strips, sections or panels, x, x, x, throughout 
the area of the inner surface of the reflector, 
instead of being applied by moulding or 
blowing the glass to correspond in figure 
with that of the reflector. This method of 
construction answers a very important pur- 
pose, inasmuch as, if the glass lining was 
put on in a single piece, by being moulded 
or blown to fit the reflector, great difliculty 
would be found in fitting it with sufticient 
accuracy and tightness, especially if the re- 
flector be large, and skilful and expensive 
labor would be required for the work; and, 
when fitted, the glass would not have proper 
freedom to expand and contract without dan- 
ger of breaking it, which would make the 
reflector nearly or quite worthless; and it 
would render the reflector, especially if it be 
large, so stiff and rigid that it could not be 
handled or transported without great liability 
to break or crack the glass. But, by my 
mode of inserting the glass in sections or 
panels, these evils are avoided, the different 
sections or panels can be rapidly put in 
place and secured, the requisite expansion 
and contraction provided for, and, if any of 
the sections or panels break, they can at once 
be easily and cheaply replaced by others, 
while the reflector is rendered so yielding, 
and so free from undue rigidity, that it can 
be moved or handled without any danger of 
cracking the glass." The second claim is in 
these words: "2. The combination with the 
metallic body of a reflector, of a glass cover- 
ing or lining therefor, applied in sections or 
panels, substantially as and for the purposes 
described." 

The defendants now move for the dissolu- 
tion of the injunction. 

Reissued patent No. 3826 first came before 
me in September, 18T0, in a suit in equity 
brought thereon by the plaintiff against 
Charles F. Jacobsen and Charles E. Habie, 
on a motion for a preliminary injunction. 
The decision I arrived at was, that the case 
on the part of the plaintiff was not so entirely 
free from doubt as to warrant the granting 
of the injunction, but that it was so strong 
as to require the entry of an order directing 
the defendants to file periodical accounts, 
under oath, of their sales or deliveries of the 
articles alleged to infringe the plaintiff's pat- 
ent, and also to file a bond with sureties to 
respond for a recovery in the suit An or- 
der to that effect was entered, and it directed 
that an injunction should issue on the first 
claim of No. 3826, unless the terms of the 
order should be complied with. The bond 
prescribed was not filed, and the injunction 
was issued. Neither of the reissued patents 
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had been sustained In a suit Various re- 
flectors alleged to anticipate the invention of 
Frink were adduced on the motion— such as, 
some used in the store of one McKenzie, in 
Second street, New York, some used in a store 
in Main street, Poughkeepsie, and some used 
in churches in Williamsburg and Astoria. 
But, the principal reliance was on the alleged 
prior invention of one John Wyberd, in New 
York. 

At the same time that the suit in equity 
against Jacobsen and Mabie was pending, a 
suit at law on both of the reissued patents, 
against them, in this court, brought by the 
plaintiff, was also pending. The two suits 
were commenced in May, 1870. The injunc- 
tion continued in force, and, in November, 
1872, the suit at law was tried. On that trial, 
on the question of novelty, patents granted in 
the United States to John O. Fletcher, March 
30th, 1836, and July 12th, 183S, and a patent 
granted in England to Thomas Boyle, De- 
cember 27th, 1854, and evidence as to the re- 
flectors in McKenzie's store and as to Wy- 
berd's alleged prior invention, were intro- 
duced by the defendants. Rebutting evidence 
was introduced by the plaintiff, and the jury 
found a verdict for the plaintiff, for nom- 
inal damages, on which a judgment was en- 
tered, December 20th, 1872, tor $435 56, which 
was costs. It is alleged that this was not a 
real trial, and that the verdict was the result 
of a submission by the defendants, not to 
the force of the plaintiff's proved case, but 
to considerations aside therefrom. 

The bill in the present case was filed in 
July, 1873. It is founded on both of the re- 
issued patents. It sets up the recovery in 
the suit at law against Jacobsen and Mabie. 
Shortly before this bill was filed, I had grant- 
ed preliminary injunctions in suits against 
other parties on the same patents, who re- 
sisted the applications very strenuously, and 
set up, on the question of novelty, alleged 
prior invention and use hy Francis P. Doyle, 
John Cook, and William and Donald McKen- 
zie, in New York. In opposition to the grant- 
ing of the injunction in the present case, the 
defendants set up the English patent to 
Thomas Boyle, of December 27th, 1854. Prior 
to the granting of the injunction the defend- 
ants had been making and selling reflectors 
constructed precisely in accordance with the 
descriptions and drawings and model of the 
plaintiff's patents. After the injunction was 
granted, they varied the construction, by 
making the upper reflecting surface of a 
black color, still retaining all the features of 
the first claim of No. 3826. They made, also, 
another variation, whereby they sought to 
maintain that they no longer had a reflect- 
ing surface lined with glass, in the sense of 
the first claim of No. 3S26, and that they no 
longer had combined with the metallic body 
of a reflector a glass lining therefor, applied 
in sections or panels, in the sense of the sec- 
ond claim of No. 3S27. This variation con- 
sisted in putting a silvery coating on the out- j 



er surface of the glass, and making the inner 
surface of such coating act as a reflecting 
surface, and depriving the inner surface of 
the metallic body of the reflector of its ca- 
pacity as a reflecting surface, and also, in 
.cutting away large parts of the metallic body 
of the reflector exterior to the glass, and cov- 
ering the exterior surface of the silvery coat- 
ing with paint On a motion for an attach- 
ment for violating the injunction by making 
reflectors with these changes, I held such re- 
flectors to be covered l>y the two claims in 
question, and granted the motion. 

On the present motion to dissolve the in- 
junction, the defendants rely, in the first 
place, on the alleged prior invention of John 
Wyberd. Wyberd, on the 20th of December, 
1859, made an application for a patent for 
an "improved night-light reflector." Although 
the petition, specification, drawing and mod- 
el were filed on that day, the oath to the 
specification purports to have been made on 
the 21st of December, 1858. The application 
was rejected on the 31st of December, 1S59. 
The claim was amended, and the amendment, 
and a new oath, made January 31st, 1860, 
were filed March 8th, i860. The case was 
examined again March 22d, I860, a patent 
was ordered to issue March 24th, 1860, and it 
was issued April 10th, 1860. The specifica- 
tion states that the improvement is called 
"the argento-crystal dioptric illuminator," 
and says: "The nature of my invention con- 
sists in suspending over the burner a reflect- 
or of octagonal shape, composed of series of 
inclined metallic plates, each series decreas- 
ing in circumference and placed above each 
other, and connected by standards of wire or 
iron, leaving the space between them open 
for ventilation. The surfaces of the plates 
are also corrugated, so as to assist in diffus- 
ing the light" The claim, as originally ap- 
plied for, was in these words. "I claim the 
construction of the reflector with ventilating 
spaces between the plates, substantially as 
and for the purposes set forth." The amend- 
ment referred to consisted in erasing this 
claim and substituting the following, which 
is contained in the patent, as issued: "I dis- 
claim the arrangement of surfaces as describ- 
ed, considered as mere ventilators, but claim, 
as new, the dome-like arrangement of a sys- 
tem of corrugated reflectors, with alternate 
ventilating spaces, as set forth." A certified 
duplicate of the model filed by Wyberd, on 
such applicaion, is part of the present case. 

The application of the plaintiff was filed 
on the 6th of March, 1860, on a specification 
sworn to on the 3d of. March, 1860. On sug- 
gestions made by the patent office, March 
12th, 1S60, amendments of the specification 
and drawings were filed on the 15th of March, 
1860. On further suggestions made by the 
patent office, March 24th, 1860, amendments 
of the specification and claims were filed 
March 27th, 1S00. The case was examined 
again March 30th, 1S60, by the same exam- 
iner who, on the 22d of March, 1S60, had ex- 
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amined and passed for issue the application of 
Wyberd. A patent was ordered to issue to 
the plaintiff April 4th, I860, and it was is- 
sued April 17th, 1860. A certified copy of 
the model filed by the plaintiff on such ap- 
plication, is part of the present case. This 
model exhibits and contains everything that 
is presented in the descriptions and claims 
■of the reissues Nos. 3S26 and 3827. 

Although neither the papers filed in Wy- 
berd's application, nor his patent, nor Jiis 
filed model, represent or indicate the use of 
glass in his night-light reflector, yet the at- 
tempt is made to show that, in fact, he made, 
before the plaintiff did, reflectors substan- 
tially like the plaintiff's reflector. Wyberd's 
story is, that he began making daylight re- 
flectors, lined with glass, in 1856, under a pat- 
ent granted to Bernard Goetz, October 2d, 
1855, for an "improvement in corrugated re- 
flectors." The specification of this patent 
states, that the object of the invention is. to 
supply dark rooms with sufficient daylight, 
by means of a silvered metallic reflector, with 
an undulated or grooved surface, placed out- 
side of a window, at such an angle to the 
plane thereof, as to reflect light into the room; 
and that the patentee takes the metallic sub- 
stance commonly used in silver plating, and 
known in the arts as composition, and coats 
or plates it with silver, and then. grooves the 
surface of the prepared sheet, and covers it 
with a sheet of plain or fluted glass. Wybred 
states, that, in the middle of 1S56, he became 
associated in business with one Suter, now 
residing in Baltimore, and continued the re- 
flector business at 6S Maiden Lane, New 
York; that their principal business was mak- 
ing daylight reflectors; that, shortly after, 
he having invented a night-light reflector, 
lined with glass, and having an aperture at 
the top, with a metal plate over it, he com- 
menced to manufacture them in 1S57; that 
some of those he made were circular and 
lined with glass, and others were oblong, 
four sided, and lined with glass in separate 
pieces; that, over the aperture in the top, es- 
pecially of the large ones, he generally placed 
a metal plate of tin; that Suter left him 
early in 1S57, and he continued the business 
alone until August 1st, 1859, making all the 
time such night-light reflectors as above, 
though, until 1859, his principal manufacture 
was that of daylight reflectors; that, in the 
latter part of 185S, he devised the improve- I 
ment embraced in the patent granted to him 
April 10th, 1S60; and that he continued to 
make and sell reflectors lined with glass in 
sections, until the latter part of 1861, part of 
the time in partnership with one Green, and 
part of the time associated with one Lauter, 
at which time he sold his patent 

An attempt is then made to show the use in 
Baltimore, prior to the plaintiff's invention, 
of reflectors like the plaintiff's. Robert Q. 
Taylor, of Baltimore, testifies, that he pur- 
chased and put up two (one of which is pro- 
duced as an exhibit) in his hat store at No. 5 
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North Calvert street, Baltimore, prior to, or 
early in, 1S57, which are still in use there. 
He fixes the time, by saying that one Hindes, 
now dead, went into business with Suter, in 
Baltimore, in 1857, in making reflectors, and 
that the two reflectors were put up before 
that Suter testifies, that he went into busi- 
ness with Hindes, in Baltimore, in 1857, to 
make daylight reflectors under the Goetz pat- 
ent; and that the firm was dissolved before 
the close of 1S57. John L. Armiger, of Balti- 
more, testifies, that Hindes, who had a hat 
store at 100 North Gay street, Baltimore, put 
into that store, before 1858, two reflectors 
(one of which is produced as an exhibit) like 
those of Taylor, which are still in use there; 
and that such reflectors were there during the 
copartnership between Hindes and Suter. 
The son of Hindes testifies, that the reflectors 
were in the shop windows of his father in 
1857, because they were there during his 
father's partnership with Suter. These affi- 
davits do not, nor do any others produced by 
the defendants, undertake to show where 
these Baltimore reflectors were purchased, or 
from whom, or what was their history, or 
who devised them. No suggestion is made 
by the defendants that they are traceable to 
Wyberd. 

In reply, the plaintiff produces a later af- 
fidavit from the same Robert Q. Taylor, in 
which he says that the statement he made 
in his- former affidavit as to the time when 
he obtained the two reflectors, was based on 
his memory alone, and on certain statements 
made to him in reference to a business con- 
nection between Suter and Hindes; that he 
has now found, from an entry in his cash 
book, that he paid for the reflector Decem- 
ber Gth, 1859, and has also found the bill 
therefor, which he produces, and which is 
dated New York, December 5th, 1S59, and 
is made out as "bought of John Wyberd, 
agent for manufacturer of Wyberd's patent 
day and night light reflectors, 455 Broome 
street," and is receipted, for $35 00, by the 
signature of John Wyberd; and that he was 
induced to purchase the reflectors by seeing 
others in the store of Kirk. The same son 
of Hindes, at the request of the plaintiff, 
testifies, that his father'^ two reflectors were 
sent from New York or Philadelphia. One 
McKewen, who put up, as a gas fitter, the 
two reflectors in Hindes' store, testifies, that 
he understood, at the time/ that they were 
sent from New York. Fischer Grossman 
testifies, that, in July or August, 1858, he 
entered into the employment of Wyberd, as 
a glazier, at OS Maiden Lane, New York, and 
continued to work for him there until some 
time in the spring of 1859; that then Wy- 
berd removed to Greene street near Broome 
street, and carried on the business there for 
two or three months, and then removed to 
455 Broome street; that about that time one 
Green became connected with Wyberd in 
the reflector business, and afterwards one 
Lauter was associated in it with Wyberd at 
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455 Broome street; that he, Grossman, con- 
tinued in the employ of Wyberd, and his as- 
sociates or successors, until 1S61 or 1S62; 
that he has examined the Taylor and the 
Hindes Exhibits, and knows that neither 
Wyberd nor his associates made or sold any 
such reflectors prior to some time in the 
spring of 1S59, a few weeks prior to the re- 
moval from Maiden Lane; that only a very 
few of such reflectors were made in Maiden 
Lane; that no reflectors were made or sold 
by Wyberd, or under nis direction, prior to 
the spring of 1S59, which were lined with 
glass on the inside, so far as he knows or be- 
lieves; that he did all the work for glass 
on reflectors after he went there in the sum- 
mer of 1858, and knows that no reflectors, of 
the description above mentioned, were made 
or sold at Wyberd's place prior to the spring 
of 1859; that, when he so went into Wy- 
berd's employ, Richard M. Eames was in 
Wyberd's employ at Maiden Lane; and that, 
some few months after that, Charles J. 
Eames went into Wyoerd's employ at the 
same place. Charles J. Eames testifies, that, 
from in or about December, 185S, until the 
fall or winter of 1860, he was connected 
with Wyberd in the manufacture of reflect- 
ors at G8 Maiden Lane, 59 Greene street, and 
455 Broome street, in New York; that he had 
charge of every form of day and night light 
reflectors made by Wyberd; that Wyberd 
first commenced making night light reflect- 
ors lined with glass in panels or sections, 
and having an upper reflecting surface, at 
68 Maiden Lane, about February or March, 
1859; that Wyberd did not, until February 
or March, 1859, make any night light reflect- 
ors which had glass connected with them, 
except locomotive head light and certain 
concave side light reflectors; that he has ex- 
amined the Hindes and Taylor Exhibits, and 
finds the frames or bodies of them to be con- 
structed of sheet zinc; that he recognizes 
them as reflectors made by Wyberd after 
February or March, 1859, as he, Eames, 
suggested making the bodies of sheet zinc; 
that some few of said reflectors had been 
made of sheet tin as early as February or 
March, 1859, but not earlier; that Wyberd 
moved from 68 Maiden Lane to Greene 
street near Broome street about the 1st of 
May, 1859, and remained there two or three 
months, and then removed to 455 Broome 
street when one Green became associated 
with him in business; that he, Eames, re- 
mained in the employment of Wyberd and 
Green for a few months; that, some time 
afterwards, one Lauter became associated in 
business with Wyberd at 455 Broome street; 
that Marvin S. Buttles solicited orders for 
the sale of reflectors in Baltimore and Wash- 
ington in the fall of 1859, and a number of 
said reflectors were sent to said cities to be 
put up for use therein; that said exhibits 
appear to be some of the reflectors which 
were so sent to Baltimore in 1S59; and that 
said reflectors were numbered consecutively. 



Marvin S. Buttles testifies, that, in the fall 
of 1859, Wyberd and Green, or one of them, 
were engaged in making and selling reflect- 
ors at 455 Broome street, and he, Buttles, 
made an arrangement with one or both of 
them, to act as agent in soliciting orders and 
procuring sales of said reflectors for them in 
Baltimore and Washington, in the fall of 
1859; that, during September and October, 
1859, he was engaged in soliciting orders 
and making sales of said reflectors in Balti- 
more and Washington; that he remained in 
Baltimore several weeks canvassing to make 
sales, and visited every place making any 
pretension of show in the windows, where 
such reflectors could be advantageously 
used; that Kirk had two, and Robert Q. 
Taylor, 5 North Calvert street, had two, and 
other persons, on his, Butties', solicitation, 
procured said reflector in the fall of 1859; 
and that he remembers calling on a hatter 
who had a store at 100 North Gay street and 
trying to sell him some, he then having none 
in his store. Walter D. Burnett testifies, 
that he is a brother-in-law of the plaintiff, 
who has been in California since July, 1S73, 
on account of ill health; that, for the last 12 
or 14 years, he has been well acquainted 
with the plaintiff's business; that he re- 
members certain suits brought by Wyberd, 
in this court, in 1861, on his reflector patent; 
that one was an action at law against the 
plaintiff, which was tried before Mr. Justice 
Nelson and a jury, in the fall of 1863; that 
the charge was that reflectors made in ac- 
cordance with the plaintiff's patent in- 
fringed Wyberd's patent; that the jury 
found a verdict for the defendant on that is- 
sue; that, in 1861, Wyberd brought four 
suits in equity, in this court, on his reflector 
patent, one against the plaintiff, and the 
other three against persons who had used 
reflectors made by the plaintiff; that an ap- 
plication for an injunction in the suit 
against the plaintiff, made in the fall of 
1861, was denied, on the ground, mainly, of 
of non-infringement, and none of the suits 
in equity were proceeded with after the ver- 
dict in the suit at law; that he, Burnett, has 
known Wyberd since 1861, and was ac- 
quainted with the plaintiff in 1858, and be- 
fore that time, and was familiar with his 
operations in getting up his improvements in 
reflectors, which he af terwa rds patented ; 
and that the plaintiff completed his inven- 
tion substantially as patented, prior to De- 
cember, 1S58, and, prior to that time, made 
one or more reflectors containing said im- 
provements, and made several more of them 
for sale in 1859 by the spring, and has ever 
since continued to make and sell them. 

The affidavits on file in this court, in the 
suit in equity against Jacobsen and Mabie, 
are invoked by the defendants as papers 
to be used on this motion. Among those 
affidavits, produced on the motion for an 
injunction, before me, in that suit, are affi- 
davits made by the plaintiff, and by said 
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Burnett, and by several other persons, clear- 
ly establishing the making of his invention 
by the plaintiff as early as the first half of 
November, 1S5S. But, on that motion, the ana- 
davits presented on the part of the defendants 
in that suit, in regard to the time that Wy- 
berd first made reflectors in substance like 
the plaintiff's, went to show, that Wyberd 
made such reflectors in 1857. The afiidavits, 
hereinbefore recited, which overthrow this 
claim on the part of "Wyberd, and show 
that he made no such reflectors until Feb- 
ruary or March, 1859, were not presented 
in the case against Jacobsen and Mabie. 
Hence, at that time, I could not but regard 
the plaintiff's case, in respect to Wyberd's 
claim of prior invention, as not free from 
doubt But,, on the case, as now presented, 
I can entertain no such doubt. 

There are various considerations which 
lead to this conclusion. Wyberd never at- 
tempted to obtain a patent for a night light 
reflector having glass. He contented himself 
with applying for a patent for what he 
had devised, in the way of a night light 
reflector, by December, 1S5S. Night light re- 
flectors, with glass, like the plaintiff's, were 
a very valuable thing, and soon made their 
way into use, to the exclusion, of other kinds. 
If Wyberd was engaged, from February or 
March, 1859, until the latter part of 1S61, in 
making and selling reflectors in substance like 
the plaintiff's, and the plaintiff was engaged 
during the same period, in the same city, 
in making and selling his reflectors, it is 
not to be believed that Wyberd was igno- 
rant of that fact; or that, afrer April, 1S60, 
he was ignorant of the fact that the plain- 
tiff was making such reflectors under his 
patent of April 17th, 1860. If Wyberd de- 
" vised the reflector in February or March, 
3859, the fact that he did not, within two 
years thereafter, apply for a patent for it, 
and have his .application put into interfer- 
ence with the plaintiff's patent, indicates 
that he was satisfied that the plaintiff was 
the prior inventor. If he himself adopted 
the arrangement from the plaintiff's reflect- 
ors, and began to employ it in February 
or March, 1S59, it is a matter of course that 
he could not obtain a patent for it If he 
devised, in 1S57, a reflector like the plain- 
tiff's, it is hardly credible that he should, 
in the latter part of 185S, have devised what 
is shown in his patent of April 10th, 1SG0, 
and have applied for a patent for that, and 
not have applied for a patent for what he 
so devised in 1857. All the circumstances of 
the case point to the conclusion, that, when, 
on the 21st of December, 1858, he swore to 
his specification, he had not devised any 
arrangement such as that covered by the 
plaintiff's patents. In addition to this, the 
plaintiff has the patent, and there is the 
direct evidence snowing priority in the plain- 
tiff. 

The English patent of Thomas Boyle, of 
December 27th, 1854, specification filed June 
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27th, 1855, is adduced to affect the novelty 
of the second claim of No. 3827, and to 
show that the arrangement, before referred 
to, resorted to by the defendants after the' 
injunction was granted, of using glass with 
a silvery coating, covered with paint, and 
cutting away large parts of the metallic 
body of the reflector, is, in substance, to 
be found in the Boyle patent The specifi- 
cation of that patent says: "My improved 
reflectors consist of pieces of sheet or crown 
glass, made reflective by deposits of silver 
leaf on the back, and protected from air 
and damp by waterproof paint or pigment 
This material, when properly prepared, pos- 
sesses the brilliancy of glass itself, and can 
never tarnish. The surface of the glass may 
be either corrugated, figured, or plain. I ap- 
ply this silvered glass to the construction 
of reflectors in movable pieces, of any re- 
quired shape or size, and the pieces may 
be each framed separately or not, according 
to circumstances. Thus, for the ordinary 
street lamps, I use four, sheets of reflecting 
glass, each sheet being framed and made 
to the shape and size, and fitting either over 
or in place of, the four top panes in the pres- 
ent lamps. Each sheet is fixed in such man- 
ner as to admit of its being readily removed 
for the purpose of cleaning. The employ- 
ment of such reflectors in the street lamps 
would greatly increase the light, to the con- 
venience of the public, and effect an im- 
portant saving in the consumption of gas. 
For the ordinary internal gas burners or 
oil lamps, I use a- suitably constructed wire 
or metal frame, similar to those generally 
used for supporting the paper reflecting 
shades. The outer circumference of this 
frame, instead of being circular in shape, is- 
many sided, to accommodate any number 
of pieces of flat, reflecting glass arranged 
around it The -pieces of glass are cut of 
a triangular shape, in order to fit, without 
overlapping, around the frame, at the proper 
angle of reflection, and they may be made 
to fit quite close to each other, side by side, 
or be set apart, so as to leave a space be- 
tween each two pieces, through which a 
portion of the light passes upwards and 
around the room, relieving the body of the 
apartment from the comparative darkness 
in which it is placed by the operation of 
the ordinary reflecting shades, while con- 
centrating a strong light on the table or 
desk underneath the lamp or burner. The 
frame is so made that the pieces of glass 
may be fastened or unfastened at pleasure 
by a simple manipulation, such as turning 
a screw or pressing a spring. Thus the 
operation of cleaning is facilitated; and, if 
one glass be broken, the remainder of the 
reflector being still as good as ever, it only 
requires another glass to render it as per- 
fect as before. * * * Figure 1 shows an 
elevation of a street lamp, having reflectors 
applied thereto, according to my invention; 
figure 2 is a plan thereof. The pieces of 
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glass used for the reflectors may be silvered 
or rendered reflectors by any convenient 
means, coating the back with water-proof 
paint or pigment, to which I make no claim, 
my invention consisting of combining several 
-separate and. independent pieces of glass to 
act as a reflector, each piece of glass being 
^o arranged, and connected or combined 
with the others and with a frame, that it 
may be separated from them and cleaned 
(or replaced, if broken,) separately. In street 
lamps, I prefer the reflectoi-s to be exterior 
of the ordinary glass at top; but this is 
not essential, a, a, are the four pieces of 
glass which cover in the top of the lamp, 
and they may be each retained in position 
by any convenient means, so long as the 
arrangement admits of the parts, a, a, being 
taken out separately to be cleaned. For this 
purpose, the drawing shows ledges, b, b, 
and springs, c; but these may be varied. 
Figure 3 shows a section, and figure 4 a 
plan, of a shade for a lamp or burner, con- 
structed with several separate pieces of 
glass, a, a, made reflectors by sUver, and 
painted at back. The frame, in this arrange- 
ment, consists of two rings, c, d, with as 
many sides as there are pieces of glass. 
These rings, c, d, are connected together hy 
rods, e, e. In the arrangement shown there 
are four such rods, e. The upper part of the 
upper ring, d, is made cylindrical, and it has 
a screw thread formed on the outside, to 
receive a ring, f, with a screw formed on 
the inside, by which, when the screw ring, 
f, is in its place, it will retain the ring, g, 
and thus clip the upper ends of the glass 
reflectors between the ring, g, and the inner 
ring, d, as shown, whilst the lower ends of 
the reflectors, a, a, will be supported by 
the lip or turned-up edge of the lower ring, 
•a * * * What I claim is, the manufacture 
of reflectors for artificial light, hy combining 
in suitable frames separate pieces of glass 
readily capable of being separated from 
each other and from the frames, as de- 
scribed." 

It is quite apparent that the Boyle patent 
does not contain what is covered by the first 
claim of No. 3S2G, for there is, in the Eoyle 
patent, no upper reflecting surface. 

The second claim of No. 3S27 claims "the 
combination with the metallic body of a re- 
flector, of a glass covering or lining therefor, 
applied in sections or panels, substantially as 
and for the purposes described." It does not 
claim the use of glass in sections, in any and 
all reflectors. Boyle's patent shows glass in 
sections, in a reflector. But the plaintiff 
claims a glass covering or lining for the me- 
tallic body of a reflector, applied in sections 
or panels, and combined with such metallic 
"body, substantially as and for the purposes 
described. This means, the metallic body of 
such a reflector as he describes and shows in 
his drawings— a reflector in which the illumi- 
nating rays are thrown down beneath the 
flame or source from which they proceed; 



and which has a metallic body; and in which 
such metallic body is lined or covered on 
the inside with glass, so that there is no in- 
tercepting of any of the rays of light by 
any part of the metallic body, in contradis- 
tinction to having part of the metallic body 
inside of the glass, so that such intercepting 
of rays of light is produced; and which is 
capable of having the glass lining to the me- 
tallic body applied by moulding or blowing 
the glass, if it be not attached in sections or 
panels; and which is manipulated and han- 
dled as a unit, and is supported and kept in 
position from above, and not from below. 

Neither one of the two arrangements sug- 
gested by Boyle has a metallic body to the 
reflector as the plaintiff's reflector has, or as 
the defendants' form of reflector had, even 
after the defendants had cut away large 
parts of the metallic body; nor is either one 
of them a reflector which is kept in position 
from above, and not from below. As neither 
one of them has a metallic body, so it has 
not a metallic body lined or covered with 
glass, or capable of being lined or covered 
with glass. The arrangement, suggested by 
Boyle, of what he calls a shade, in addition 
to not having the plaintiff's metallic body to 
the reflector, has the rods which connect its 
two rings inside of the glass, in a position to 
intercept the rays of light Moreover, the 
street-lamp arrangement of Boyle cannot, as 
a reflector, be manipulated and handled as a 
unit As a four-sided whole, it is rigidly fix- 
ed to the top of the lamp. It is entirely 
clear, I think, that nothing in Boyle's patent 
anticipates the second claim of No. 3S27. 

The defendants also bring up against the 
novelty of both of the claims in question a 
patent granted to John C. Fletcher, March 
30th, 1836, and a patent granted to the same 
person July 12th, 1838. 

Fletcher's patent of 1836 is for an "im- 
provement in the double-reflecting lamp." 
It says: "The receptacle for the oil is made 
in the usual manner, of a spherical or poly- 
gonal concave figure, having any convenient 
number of burners placed in an inclined po- 
sition, bringing the light to the apex, with 
chains for suspending it, and a glass tube 
or chimney, in the manner of Argand's lamp. 
My improvement consists in providing a re- 
ceiver or trough for catching the overflowing 
oil, which, in the common lamp, usually falls 
on the floor or on the clothing of the com- 
pany. This receiver is of the same figure as 
the lower edge of the lamp, and the lamp is 
suspended in it The suspending chains are 
attached to the trough by brackets. Another 
improvement consists in arranging two sets 
of trapezoidal reflectors in a spherical or 
polygonal concave shape, one placed above 
the light, for reflecting it over the room, the 
other below it, for concentrating the light 
The reflectors above the light are placed in 
a metallic frame, having an opening in the 
centre for the chimney, and suspended in the 
chains with the apex inverted or towards 
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the light The reflectors below the light* are 
' placed in the concave or inner side of the 
lamp." In this patent of Fletcher's, > the il- 
luminating rays are not thrown down below 
the source from which they proceed, in the 
sense of the first claim of No. 3S26. The 
• source of the rays is not below the lower re- 
flecting surface, as in the plaintiffs reflector. 
The rays are not returned downward from 
the lower reflecting surface to their source,' 
then passing on still further downward be-i 
yond such source, as in the plaintiff's reflect-; 
or. This is an essential point in such first 
claim. In this patent of Fletcher's, no space 
is provided between the unper and lower re-, 
fleeting surfaces for the passage of air and 
for ventilation. No air that passes upward 
through the interior of the lower reflecting 
surface and in contact with the flame, passes 
out under the upper reflecting surface. It is 
all carried upward in the glass chimney 1 
which passes into the opening in the centre 
of the upper reflecting surface. This feature 
of a glass chimney in this Fletcher patent 
makes it impossible for it to anticipate the 
first claim of No. 3826. 

Under the construction hereinbefore defin- 
ed as the proper one to be given to the sec- 
ond claim of No. 3827, that claim is not 
found in Fletcher's patent of 1S36, because, 
in that patent the source of the rays is not 
below the lower reflecting surface. 

Fletcher's patent of 1838 is for an "im- 
provement in lamps." It describes a lamp 
which, it says, is arranged in every respect, 
like the one in his patent of 1836, except that 
it has an oil fountain on the top of the lamp, 
above the upper reflecting surface, with con- 
ductors passing from it to a receptacle at the 
bottom of the lamp, and that the conductors 
enable the chains extending from the bot- 
tom of the lamp to the frame of the upper 
reflecting surface to be dispensed with. 
Therefore, nothing more need be said in re- 
gard to this patent of 183S. 

It is urged for the defendants, that, on the 
assumption that a reflector existed before, 
embodying all the features specified in the 
first claim of No. 3S26, except the one of a 
glass lining to the reflecting surface or sur- 
faces, such first claim presents no patentable 
feature of novelty. This position cannot be 
admitted, for, the employment of the glass, 
in the entire arrangement, being new, is cer- 
tainly useful, both in increasing the reflec- 
tion of the light and in preventing the re- 
flecting surface behind the glass from being 
scratched or tarnished. Being new and use- 
ful, the entire arrangement in the first claim . 
is patentable. All the features embodied in 
it have a mutual relation and interdepend- 
ence which make them patentable, as a 
whole. 

Much criticism is made on the alleged fact 
that Jacobsen and Mabie, on the trial of the 
suit at law, after the evidence was in, sub- 
stantially ceased their resistance. They 



might well have done so, with no defence on 
the question of infringement, and with no 
mox*e available materials on the question of 
novelty than the Fletcher patents, and the- 
Boyle patent, and "Wyberd's alleged prior in- 
vention, and the MeKenzie reflector, which 
latter I have had before me in several of the 
cases, and which amounted to nothing. 

Tne plaintiff commenced making daylight 
■ reflectors in March, 1857. He first gave his 
attention in May, 185S, to the idea of im- 
provements in night light reflectors, which 
should include a glass lining, and the use of 
gas, and embody the other principal features 
now found in his patents. He embodied 
those improvements and features in a prac- 
tical working reflector in the first half of" 
November, 1S3S. He began immediately to- 
make and sell to the public like reflectors. 
Following the granting of his patent, he 
went largely into the business, and has, in 
the succeeding years, carried it on success- 
fully, so far as introducing his reflectors inta 
general use is concerned, and has made it 
his only business. He has asserted his ex- 
clusive right in every reasonable method, 
and, since the reissues of his patent were 
granted, he has given no rest to those who 
were infringing his rights. It is not until 
since the reissues that any infringements 
seem to have seriously interfered with his- 
business. The improvements embodied in 
his patents enable the brilliant light of gas 
to be used in its most effective way to il- 
luminate objects underneath the source of 
light The practical results of those im- 
provements are familiar to every one, and, 
on the evidence before me, are due to the in- 
ventive genius and energy and perseverance- 
of the plaintiff. The defendants have in- 
fringed with full knowledge of the plaintiff'.s 
patents, and of the claims asserted by him 
thereunder, and he is entitled to be protect- 
ed by an injunction. The changes he made 
from previous arrangements may have been 
small to appearance, but they were such 
changes as produced practical success in 
what was before substantially useless. Th& 
Fletcher arrangement was worthless until 
the source of the rays of light was placed 
below the lower reflecting surface. The 
Boyle arrangements amounted" to nothing, as- 
a practical accomplishment of the purposes set 
forth by the plaintiff in his patents. The de- 
fendants accomplish -the purposes so set forth 
in respect to the first claim of No. 3S26, and 
in the way specified in said claim, no less by 
modifying, as they have done, the color of 
the upper reflecting surface, than if they had 
not so modified it So, too, they accomplish 
the purposes so set forth in respect to that 
claim, and in respect to the second claim of 
No. 3827, and in the way specified in said 
claims, notwithstanding the modifications 
they have made in regard to the reflecting 
surface and the metallic body. Notwith- 
standing, such modifications,, the jnetall?c 
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l>ody encloses, supports and protects the in- 
ternal glass lining which is applied to such 
metallic body, and the source of the rays is 
below the lower reflecting surface, and no 
part of the metallic body intercepts any of 
such rays, and the reflector is handled as a 
unit, and is supported wholly from above, 
and the glass lining is applied in sections. 
It makes no difference, in regard to these 
particulars, whether the reflecting surface 
behind the glass is made a thin reflecting 
film applied to the back of the glass, so as 
to make it possible, in places, to remove the 
metal of the metallic body, or whether such 
reflecting surface is the inner surface of the 
metallic body. In each case the glass per- 
forms the offices of increasing the reflection 
and protecting the reflecting surface from 
being scratched or tarnished. In each case 
the metallic body, aside from reflecting, per- 
forms the same functions of enclosing, sup- 
porting and protecting, in the same way, the 
internal glass lining. A silvery coating, ap- 
plied to glass, as a reflecting surface, was a 
known equivalent for the bright surface 
of a metallic body behind glass, as a re- 
flecting surface, the reflection in each case 
being made through the glass; and there is 
nothing in the plaintiff's patents which re 
stricts him to the use of the latter, as dis* 
tinguished from the former. 

I have atteatively considered all the ques- 
tions involved in this motion. In doing this, 
I have examined all the papers now to be 
found on the files of this court, in all the 
suits brought therein on the plaintiff's pat- 
ents, for the purpose of satisfying myself 
that I have allowed no point to escape my 
notice. As against the prior f patents refer- 
red to, the strength imparted to the plaintiff's 
patents, by the faet that his reissues of 1ST0 
were granted, notwithstanding the existence 
of such prior patents, is sustained by a re- 
view of the questions involved, on principle. 
As against Wyberd's alleged prior invention, 
the result, as to the Baltimore matter, shows 
how little to be relied on is ex parte testimony- 
which is brought as to such invention. 1 
have said nothing more as to the alleged 
prior invention of Doyle, because, although 
it was referred to, it was not pressed on this 
motion, and I now allude to it only as a part 
of the history of the litigation on the plain- 
tiff's patents, for the purpose of saying, that 
although, heretofore, in some of the cases, it 
occupied a large share of my time and at- 
tention, and although Doyle may have come 
to believe in the existence of the alleged facts* 
to which he testified, and although others 
may honestly have been induced to sustain 
him, I came to the undoubting conclusion, on 
the evidence, that such alleged facts had no 
foundation in truth. 

My observations have be'en extended to 
great length, but I deemed nothing less to be 
properly commensurate with the importance 
to the parties r of the questions involved, and 



the earnestness and ability with which the 
views on the part of the defendants were 
urged. 

The motion to dissolve the injunction is 
denied. 
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In re FRISBEE et al. 

[14 Blatchf. 1S5; i 15 N. B.' R. 522.] 

Circuit Court, S. D. New York. April 5, 
1877. 
Act or Bankruptcy— Assignment— Involuntary 
Proceedings — Number of Creditors Join- 
ing in Petition — Dismissal. 

1. A general assignment for the benefit of 
creditors, without preferences, is an act of 
bankruptcy. 

2. Under section 5021 of the Revised Stat- 
utes, as amended by section 12 of the act of 
June 22, 1874 (18 Stat. ISO), the limiting by 
the bankruptcy court of the time to be allowed 
for the requisite number and amount of cred- 
itors to join in a petition in involuntary bank- 
ruptcy, and the peremptory provision for the 
dismissal of the petition, are consequent on 
the judicial ascertainment by the court that 
the requisite number and amount of creditors 
have not petitioned, and such ascertainment is 
to be made on reasonable notice to the cred- 
itors, and, until such ascertainment has taken 
place, further creditors may at any time unite 
in the proceedings. 

[Cited in Re Rebmeister, Case No. 11,023.] 

[In bankruptcy. In the matter of Frank 
Frisbee and John jtfcHugh.] 

Hatch & Van Allen, for bankrupts. 

Thomas M. North and Henry A. Root, for 
creditors. 

JOHNSON, Circuit Judge. The substiin-. 
tive grounds upon which the reversal of the 
adjudication is sought have been already 
disposed of by the court in Re Beisenthal 
[Case No. 1,236]. It was there held, that a 
general assignment for the benefit of- cred- 
itors, without preferences, was voidable by 
the bankrupt's assignee within the time lim- 
ited by statute. Upon the same grounds 
such an assignment is an act of bankruptcy, 
as has been frequently held in the courts of 
the United States in this circuit. 

The remaining question depends upon sec- 
tion 5021 of the Revised Statutes of the 
United States, as amended by section 12 of 
the act of June 22, 1874 (18 Stat. 180). By 
the provisions of that section, if the allega- 
tion of the petition as to the number or 
amount of the petitioning creditors is de- 
nied by the debtor, by a statement in writ- 
ing to that effect, the court is to require the 
debtor to file a full list of the creditors, with 
the particulars pointed out by the statute, and 
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Is" also to ascertain, upon reasonable notice 
to the creditors, -whether one-fourth in num- 
ber of the creditors, and one-third in amount 
of those having provable debts, have peti- 
tioned. If It appears that such number and 
amount have not so petitioned, the court 
shall grant reasonable time, not exceeding 
ten days, within which other creditors may 
join in such petition, and thus make up the 
number and amount required by the statute. 
The statute contains a very peremptory pro- 
vision, that if, at the expiration of the lim- 
ited time, the number and amount of cred- 
itors applying shall not answer the require- 
ments of the section, the proceedings shall 
be dismissed. This limitation of time and 
this peremptory provision for dismissal, are 
consequent upon the judicial ascertainment 
by the court that the requisite number and 
amount of creditors have not petitioned. 
This ascertainment is to be made upon rea- 
sonable notice to the creditors, in order that 
they may take part, if they see fit, in the in- 
quiry that the judge is to make. Until that 
ascertainment has taken place, the matter 
remains at large, and further creditors may 
come forward and unite in the proceedings. 

We can only ascertain what has taken 
place in a judicial proceeding by consulting 
the written record of the action of the court. 
Otherwise, no certainty could be arrived at 
in respect to such proceedings, and it might, 
become necessary for judges to enter the 
field of affidavit making, and be subject to 
the criticism which such a position involves. 
In this, case the papers show the written de- 
nial by the debtors that the requisite number, 
and amount of creditors had united in the 
petition. This was presented to the court on 
the 20th of January last, in proper time, and 
raised a proper issue in the case. No order 
thereupon appears to have been entered in 
the clerk's office, nor any decision by the dis- 
trict, court upon the sufiiciency of the peti- 
tion. Upon the minutes of the judge, kept 
by himself in court, an entry appears of the 
presentation of the denial and of an order 
of reference. The known practice of the 
court, as well as the necessary requirements 
of the law, make it plain that this was in- 
tended as the authority to the clerk to enter 
an order of reference upon the inquiry 
, whether a sufficient number of creditors, 
* and for a sufficient amount, had signed the 
petition; and to notice of this proceeding 
creditors were entitle*d. No reference ap- 
pears to have taken place and no order seems 
to have been actually entered. The case, 
therefore, did not arise in which the judge is 
called upon by the statute to fix a time with- 
in which additional creditors may join in the 
petition. The petitioners are, therefore, nee-' 
essarily in error in supposing that the sup- 
plemental petition was presented, asking for 
the adjudication, after the time when the 
■ court had power, under the statute, to en- 
tertain the same. 

The supplemental petition for adjudication 
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having been presented, the debtors, on the 
3d of March, put in their answer, in which 
they did not set up the want of a sufficient 
number and amount of petitioning creditors, 
but only put in issue the alleged acts of bank- 
ruptcy. At the same time the debtors pre- 
sented an application asking the dismissal 
of the original and supplemental petitions for 
adjudication of bankruptcy, upon the ground 
of the expiration of the time within which 
such supplemental petition could be filed ac- 
cording to law, and claiming that the court 
had lost jurisdiction of the cause. But, as 
we have already seen, the proper foundation 
of fact was wanting, by which to support 
such application. 

Subsequently, and on the 10th of March, 
the debtors presented a petition, stating, 
among other tilings, that on the adjourned 
return day of the order upon the supple- 
mental petition, by inadvertence, no allega- 
tion was made that the requisite number 
and amount hacj not joined in the supple- 
mental petition, and it is averred that nei- 
ther in number nor amount were the req- 
uisite creditors included in the supplemental 
petition; and it was thereupon prayed that 
the petition should be dismissed. It was not 
averred, that, taking both petitions together, 
creditors to the requisite number and 
amouut had not joined. Upon this petition 
an order was made by the district court, re- 
fusing to dismiss the proceedings for ad- 
judication, whether the petition was to be 
regarded as an application for the favor of 
the court or as matter of right, which was 
duly entered March 10th. An adjudication 
of bankruptcy followed in due course. The 
only objections to it are those which have 
been already considered, and those, I am of 
opinion, do not avail. The ^proceedings and 
adjudication of bankruptcy must be affirm- 
ed, and an order will be entered accordingly 
and transmitted to the district court 



Case Wo. 5,130. 

In re FRISBEE. 

[4 Law Rep. 483.] 

District Court, S. D. New York. Feb., 1842. 

Bankruptcy— Inventory— Amendments of 
Schedules. 

1. Held, that the inventory of the petitioner 
in the present case was not sufficiently distinct. 

2. Amendments of schedules will be allowed, 
in cases of bankruptcy, on payment of costs 
where there is proof that the errors arose from 
inadvertence. 

[Cited in Reed v. Crowley, Case No. 11,G44.] 

This was a petition by Cassander Frisbee 
to be declared a bankrupt Objections were 
made that his inventory was not sufficiently 
distinct. 

BBTTS, District Judge. In mere matters 
of form, 'where the court has discretionary 
power, the utmost possible indulgence will be 
given. But many of the objections to the 
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regularity of the proceedings are not matters 
of form, but of substance. They are, that 
the petitioners have not complied with the de- 
mands of the statute, -which gives the bank- 
rupt his discharge if he complies with them, 
but not otherwise. Petitioners come into 
court, some of whom apparently take a pleas- 
ure or pride in evading the law, by adopting 
what they think a better mode than that 
pointed out by the statute or the rules of 
court. But in doing so, they are irregular, 
for they are strictly bound to conform not 
only to the statute, but also to the rules as 
much as the statute, as the rules have been 
made to carry out in detail the requisites of 
the statute, and were not framed by the 
court with a view to its own convenience or 
that of the parties interested, but adopted 
under the express directions of congress, and 
therefore it is not optional with the parties 
to devise any better mode, if they could do so. 
And if they attempt it, they must run the 
hazard of throwing impediments in the way 
of their clients, and have to begin anew. 

The objections in this case are, first, that 
the property is not properly described. The 
party should have seen what is required by 
the act and have complied with It This is 
not mere matter of form, but is made by the 
law a condition that he should do so, and he 
can no more obtain his discharge without a 
proper inventory than he could without en- 
tering his petition. Counsel must thus see 
the importance attached to the inventory. 
By the act, the assignee must have such a 
description of the property as would fix its 
location and enable him to identify it 

This schedule is loosely drawn, and sets 
forth that the bankrupt is entitled to some 
real estate, one half of certain land, the whole 
of which is valued at $4000. "An interest in 
half a lot of ground in Buffalo, which your 
petitioner intends to assign to the assignee. 
The present value unknown, but which when 
purchased was estimated at $4000." This is 
no description at all. It only says that there 
is some ground at Buffalo which he had a" 
claim to. The party had nothing to do but 
turn to the form of the act, which sets forth 
what was necessary to be done, when de- 
scribing his real estate. If the ground is de- 
scribed as a lot in a certain part of Pearl 
street not now occupied, or a farm of land 
lying in such a state or territory and county, 
conveyed by such a person to the petitioner, 
so that the assignee can go and trace it out 
and see it, it would be then sufficient, but as 
it now stands, it is not It is not optional 
with the parties not to comply with the law. 
There must be a compliance with it, and the 
court must insist that the parties shall do all 
that is required of them. 

Another branch of this inventory which is 
objected to, is that of the household furniture. 
The petitioner merely says household furni- 
ture, but does not say where it is, or whether 
it is Buffalo, New Jersey, or Connecticut 
With respect to this objection, similar ob- 



jections have been raised in other cases be- 
fore the court, and the parties are bound to 
set forth every part of their property, and the 
location of every part and portion of it, and 
furniture is not excepted. The law allows 
the assignee to set apart a certain portion for 
them, but it must be put in the description 
for the assignee; although the parties by 
doing so might subject it to an execution, 
that does not exempt them. The petitioner 
does his duty when he describes the prop- 
erty, and if the assignee cannot bring it into 
the general fund for all the creditors, it is 
not the bankrupt's fault, he does his duty. 
It is a matter of regret that delays in the 
proceedings should thus occur; but a rule 
having been laid down, it must be observed. 
In this case, the property is of small amount, 
but if the court let two or three hundred dol- 
lars pass, it might do so in a case which 
involved thousands. The inventory must, 
therefore, in all cases, designate the property 
so that the assignee can find it out, and 
identify it 

Counsel for the petitioner. Every article 
of the furniture is set forth in the inventory. 
The petitioner is now in New York, is it 
necessary to state the house in which the 
furniture is? 

BETTS, J. I think it is. 

Counsel. In regard to the description of 
the property. He never derived any interest 
from that property. It was conveyed to him 
.on condition of his paying 8000 dollars, and 
he never paid it And there is a penalty of 
800 dollars incurred by his not paying, and 
therefore it is not a property but only a 
debt 

BETTS, J. Your observations are seem- 
ingly made in order to convince mo that he 
had no interest in it, and if he had no in- 
terest in it, he should not come here and tell 
his creditors that he had such an interest. 
In his schedule he says, "interest in half a 
lot of ground in Buffalo, which your peti- 
tioner intends to assign to the assignee." 
If he had said he had but a verbal contract, 
it might do; but what he tells is a very 
different thing. He does not speak of a deed, 
but of an interest of which he has a deed. 

Counsel. Can the petition be amended, if 
the commissioners say there is no fraud in it? 

BETTS, J. You may make a subsequent 
motion in relation to^it, but at present I deny 
the motion for a decree. 

Counsel. I would then move to amend the 
description, if it is deemed insufficient, with- 
out going through the process of two publi- 
cations. 

BETTS, J. There is a deeper diflaculty 
still to be considered. It is questionable 
whether the court can allow the amend- 
ment 

At a subsequent day BETTS, District 
Judge, referred to the question as to the com- 
petency of the court to allow amendments. 
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He thought that the United States courts, 
sitting in bankruptcy, had power to regulate 
and modify the proceedings, but the great 
difficulty would be to arrive at that point 
where the court could interfere. When does 
the court take cognizance of the matter? Not 
till the petition is presented and the order 
made. But whether, during the running of 
the first notice, the court could allow the peti- 
tion to be varied does not arise here. Evei'y 
power that the court can justly exercise over 
a suitor, it can exercise over a bankrupt. In 
this state, the court thought that the bank- 
rupt might have the privilege of amending 
his schedule or inventory; but it was a privi- 
lege which would be granted with great 
caution. The court would not permit papers 
to be prepared loosely and carelessly, and 
then allow the petitioner to come in and 
ask for a remedy. The court must be satis- 
fied that everything had been done in good 
faith, that the errors had occurred through 
inattention or inadvertence, that it was not 
an omission studied with a view to the privi- 
lege of amending. Proof must be exhibited 
to the court that it was an error of inadvert- 
ence. If there was any design, or symptom 
of it, the matter will be referred over. As a 
general rule, the court has power to authorize 
an amendment to the schedule, but only on 
very convincing proof that the error was un- 
intentional; nor would it then be allowed, 
without payment of costs. In this case of 
Frisbee, the court said no amendments could 
be allowed, as that question had not been 
argued, nor was there any of that proof re- 
quired before an amendment would be au- 
thorized. The court only relieved the bar 
from the difficulty as to the power of the 
court to allow amendments, but they would 
not be allowed on a bare motion, or on the 
statement of counsel. 



Case No. 5,131. 

In re FRISBIE. 

[13 N. B. R. (1876) 349.] i 

District Court, E. D. Michigan. 

Bankruptcy — Right of Ciieditok to Fojj, Dis- 
closure— Examination of Bankrupt — Pro- 
tection against Unreasonable Demands. 

1. It is the right of a creditor to have a full 
disclosure, on oath, by the bankrupt of every- 
thing relating to his estate, and with such 
detail as will be necessary, or may be useful 
to the assignee in the discharge of his duties; 
and it is the duty of the bankrupt to submit 
to such examination promptly, on reasonable ap- 
plication. 

2. A bankrupt who has fully submitted to ex- 
amination, has a right to be protected against 
unreasonable demands upon his time for further 
examination; and where ample opportunity 
has been afforded, and an examination al- 
ready had is apparently full, unless it is made 
to appear that such examination was collusive, 
or in some material and specified particulars 
deficient, an application for further examination 
may properly be refused. 
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Pending proceedings before the register 
for the bankrupt's discharge an ex parte 
order had been made by the register for the 
examination of the bankrupt [James "W. 
Frisbie] on the application of creditors who 
had appeared to oppose his discharge. The 
bankrupt appeared, but objected to the ex- 
amination, and his objections were certified 
into court for determination. The court re- 
ferred the question back to the register for 
his opinion thereon. From the statement of 
the register it appears: 

First. That the proceedings for the ad- 
judication of said bankrupt were commenced 
on the 7th day of January, 1S74, by his 
creditors; that the first meeting of creditors 
was held and an assignee elected on the 
17th day of February, 1874; the whole num- 
ber of creditors who, in the course of the 
proceedings, proved claims against said 
bankrupt's estate was sixty-six, amounting, 
as computed to the date of the bankruptcy, 
to the sum of one hundred and thirty-eight 
thousand and seventy dollars and twenty- 
one cents. Of these, fifty-seven in number, 
whose claims amounted, as computed, to the 
sum of one hundred and one thousand three 
hundred and seventy-four dollars and eighty- 
seven cents, were proved at or before the 
first meeting of creditors; an unusually large 
number of claims in this case (including 
those of E. S. Jaffray & Co. and D. Valentine 
& Co., amounting together to the sum of 
seventeen thousand eight hundred and 
twenty-six dollars and thirty cents), was 
proved so as to enable the creditors to par- 
ticipate in the election of the assignee. Only 
eight creditors whose claims amounted to 
four thousand Q.ve hundred and thirty-five 
dollars and twenty-four cents (excluding 
from the enumeration the claim of Mrs. 
Frisbie), proved their claims after the first 
meeting. On the 13th of July, 1874, the sec- 
ond meeting of creditors was held, and after 
due notice that, the assignee had filed his 
final account, and would at that meeting 
apply for its allowance and his discharge, 
the final order of distribution was entered. , 

Second. On the day of the second meeting, 
Oberholser & Keefer filed objections to the 
discharge of the assignee; on the 16th of 
July they filed a petition for the examina- 
tion of the bankrupt, and on the 18th of 
July, a petition to expunge the claim of Mrs. 
Frisbie, the bankrupt's wife. No applica- 
tion for the examination of the bankrupt was 
ever filed by the assignee, nor any applica- 
tion for such examination by any other cred- 
itor, until that filed by E. S. Jaffray & Co. 
and David Valentine & Co. on the 15th day 
of June, 1875. The examination of the bank- 
rupt on the application of Oberholser & 
Keefer, was commenced on the 23d of Sep- 
tember, 1874, continued on the 25th and 
29th,, and was read to the bankrupt, and 
subscribed by him on the 19th of October, 
1S74. Mrs. Frisbie was examined on the 29th 
of September, and the bookkeeper of the 
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bankrupt, Frank B. Webster, was examined 
on the 22d, 28th, and 30th of September. 
The examinations of the bankrupt and his 
bookkeeper, the books of the bankrupt being 
present, were conducted mainly by an expert 
accountant employed by the creditors for 
that purpose. On the 3d of October, an or- 
der was entered, fixing the 9th day of Octo- 
ber for the hearing of the petition of Ober- 
holser & Keefer, for the re-examination of 
the claim of Mary B. Frisbie. This hear- 
ing was continued from time to time until 
the 23d day of October, and from that day 
remained pending and undetermined until 
the 11th of March, 1875, when the proceed- 
ings for the re-examination of the claim of 
Mary B. Frisoie were formally discontinued 
by the parties who commenced them. 

Third. On the 24th of April, 1S75; the 
bankrupt filed his petition for a discharge. 
An order was entered on the 29th of April, 
fixing the 25th day of May to show cause 
.against said petition; notice of which was 
first published on the 30th day of April in 
two papers in the city of Detroit; and notice 
-was given to the creditors, including E. S. 
Jaffray & Co. and D. Valentine & Co., by 
mail, the notices being deposited in the post- 
office in Detroit on or before the 13th day of 
May. On the 25th day of May, the appear- 
ances of Jaffray & Co. and Valentine & Co. 
were entered to oppose the bankrupt's dis- 
charge; and on the loth of June, an applica- 
tion was filed for an order for the examina- 
tion of the bankrupt and witnesses. An or- 
der for their examination was entered, the 
proceedings under which were arrested by 
the objections of the bankrupt to any further 
examination, on which' the questions arose 
which were certified to the court, and are 
now submitted to the register for his opin- 
ion. 

The points made by Mr. D. M. Dickinson on 
behalf of the bankrupt, in support of his ob- 
jections to any further examination are the 
following: He objects- 
First. Because the application for such ex- 
amination does not show any ground "for 
such examination at this time. 

Second. Because nearly two and one half 
years have elapsed since the commencement 
of these proceedings to the time of this appli- 
cation, and the bankrupt has submitted to all 
orders of the court, and has appeared, from 
time to time, for examination as required, 
and has submitted to a full, thorough, and ex- 
haustive examination under said section, 
which was not abated or interfered with, pre- 
vented or stopped by any solicitation, pay 
ment, or other influence of this bankrupt, or 
in his behalf. 

Third. Because the creditors applying for 
such examination have, by laches, forfeited 
all legal rights to any further or other exam- 
ination, and the application now is made 
only after an application for a discharge has 
been made, and is oppressive and harassing 
to the bankrupt and his family. 



Fourth. Because the estate is closed, and 
its assignee has received his final discharge 
from office, so that the result of such exam- 
ination cannot benefit this estate. 

By Hovey K. Clarke, Register: 

The first three points submitted on behalf 
of the bankrupt turn mainly upon the ques- 
tion, whether the creditors, by laches, have 
lost the right to require the bankrupt to sub 
mit to a further examination. The fourth 
point,— that "the estate has been dosed*"— as 
a general rule does not appear to me to be 
condusive, though perhaps it may be so in 
the case presented by these papers; because, 
if a creditor has a reasonable ground to be- 
lieve that a further examination would dis- 
dose other property, the application for such 
examination ought to be entertained at any 
stage of the proceedings, upon a proper cause 
being shown for it No such case, however, 
is made here, nor does this examination ap- 
pear to be applied for with any such object. 

In determining the question of laches, 
which the first three points made on behalf of 
the bankrupt present, it is important to con- 
sider the mutual rights and duties of credit- 
ors and bankrupts in bankruptcy cases. It 
is the right of the creditor to have a full dis- 
closure, on oath, by the bankrupt, of every- 
thing relating to his estate, and with such 
detail as will furnish to the assignee all the 
information in his power to render, and 
which may be necessary or useful to the as- 
signee in the discharge of his duties; and it 
is the duty of the bankrupt, promptly, on all 
reasonable applications, to submit to such ex- 
amination. It is the right of the bankrupt, 
when he has submitted himself to such exam- 
ination, that he should not be unnecessarily 
hindered in his business, or his efforts to sup- 
port himself, or those dependent on him; and 
it is the duty of the creditor, when bank- 
ruptcy proceedings are commenced, to go for- 
ward with reasonable promptness with the 
prosecution of the case. 

If these mutual rights and duties are here 
correctly stated, it will be seen that the right 
of a creditor to a disclosure from the bank- 
rupt, is not an unlimited right to require the 
bankrupt to submit to an examination. If a 
full examination has been already had, either 
upon the application of the assignee, or of 
any other creditor, a subsequent application 
may be properly denied, unless it is made to 
appear that the first examination was either 
collusive, or deficient in some material and 
specified particulars. And the court, when- 
ever such an application shall be made will 
exercise its discretion, whether, with proper 
regard to the rights of all parties and espe- 
cially when a bankrupt objects that he has 
already fully answered, an order for such ex- 
amination ought to be granted. 

It may not be easy to prescribe definite 
rules for the exercise of this discretion; it 
may depend more, as I think it does, upon the 
facts of each particular case, than is usual in 
appeals to courts for the* exercise of discre- 
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tionary powers. But where creditors have 
seasonable notice of the pendency of the 
proceedings; where a full and apparently 
thorough examination of the bankrupt has. 
been had, and a final distribution made; a 
creditor's application for a further examina- 
tion must be supported by a showing of some 
deficiency, stating it, in the former examina- 
tion, which is now sought to be supplied, and 
/the object for which it is sought; and in the 
absence of any such satisfactory showing, it 
will be presumed that the object of the appli- 
cation is not one which will be favorably 
entertained by the court Creditors are, per- 
haps, a little slow to admit that there are any 
honest bankrupts— as bankrupts are hasty to 
assume that all creditors are oppressive. The 
courts cannot sympathize in these general 
conclusions. A bankrupt who has made a 
full surrender of all his property, and is start- 
ing in his business life anew, has many very 
obvious difficulties to encounter, and his cir- 
cumstances ought to be considered in any de- 
mand made upon his time and means (for, 
when required, he must attend at his own ex- 
pense), in aid of the bankruptcy proceedings. 
The right of a creditor to a full disclosure, at 
anj- cost to the bankrupt, must be conceded 
and enforced when demanded. But the court 
must determine in any given case, when this 
right has been exhausted. 

In this case, the examination of the bank- 
rupt and his bookkeeper, which was conduct- 
ed with unusual ability, covering apparently 
every subject which might throw light upon 
the business transactions and property of the 
bankrupt, and making over three hundred 
folios of testimony, was on file in the regis- 
ter's office in October, 1874. In April, 1875, 
the bankrupt filed his petition for a dis- 
charge. Notice of this petition was first pub- 
lished on the 30th day of the same month, 
and on, or prior to the 13th of May, 1875, 
notice was forwarded by mail to the credi- 
tors who made the application now under 
consideration. They took no steps for any 
further examination of the bankrupt until the 
last day for filing specifications of the 
grounds of their opposition to his discharge. 
They do not in their application impeach the 
thoroughness or the good faith of the exam- 
ination on file; they do not set forth, except 
in general and vague terms, any defect or 
Ambiguity in it, or any lack of detail which 
needs explanation or amplification. They do 
not even specify any general ground of ob- 
jection to the bankrupt's discharge, concern- 
ing which they need data to frame a suf- 
ficient specification, except the single one that 
Oberholser & Keefer were influenced by a 
pecuniary consideration to withdraw from 
and discontinue the examination. To this, it 
may be said that no offer was made to re- 
new the examination after the 19th of Octo- 
ber, arid, so far as the files in my office shed 
any light on the transaction, the stipulation 



to discontinue related- principally to the re- 
examination of the claim of 3Irs. Frisbie, 
and only, as an incidental result, to fhe ex- 
amination of the bankrupt These creditors 
wait until the very last day when such an 
application as the one they made could be 
of any advantage to them; they are obliged 
to invoke, and they have received the favor 
of the court, to enable them to make it, and, 
owing to causes which cannot always be con- 
trolled, and for which no blame need be im- 
puted to either party, these proceedings, on 
their motion, have now been pending nearly 
five months. The fact that such delays are, 
to a considerable extent, unavoidable in pro- 
ceedings like these— the disadvantage of 
which, whoever may be the occasion of them 
— falls upon the bankrupt, is, as it appeal's 
to me, a sufficient reason why such applica- 
tions as this, unless supported by positive 
and undeniable merits, ought to be denied. _ 

I have not noticed the question, whether ail 
that has been here said does not apply more 
properly to the issuing of the order on which 
the bankrupt and the witnesses were summon- 
ed rather than to the right of the bankrupt to 
refuse to be examined when actually before 
the register, in obedience to the order. The 
point was expressly waived by the parties 
when before me, but, as a question of prac- 
tice, it may be thought worthy of the atten- 
tion of the court. Such orders are always 
granted ex parte. Convenience in practice 
makes it necessary that applications for such 
orders should be so entertained and disposed 
of; and being granted ex parte, the bank- 
rupt, when appearing in pursuance to the or- 
der, should be allowed to make any objection, 
or raise any question which would be proper, 
if an opportunity to be heard had been af- 
forded him before the order was granted. 
This practice, I think, a convenient one; and 
with this construeti&u of the effect of the or- 
der, no injustice can result from it 

I am therefore of opinion that the creditors 
are not entitled to the general order for the 
examination of the bankrupt they have ob- 
tained; and that the objection of the bank- 
rupt to an examination under it, ought to be 
sustained. 

John J. Speed,, for creditors. 
D. M. Dickinson, for bankrupt 

BROWN, District Judge. The court direct- 
ed an order to be entered approving the reg- 
isters opinion, and vacating the order for 
the examination of the bankrupt 
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Case Ko. 5,132. 

In re FRIZELLE et al. 

[5 N. B. R. 119.] i 

District Court, E. D. Michigan. 1S71. 

Bankruptcy — Hearing on Specifications in 
Opposition to Discharge. 

On filing tne specifications in opposition to a 
bankrupt's discharge, the hearing upon the pe- 
tition is at once transferred into court by sec- 
tion 4 of the bankrupt act [of 1867 (14 Stat. 
517)]; therefore there cannot be any examina- 
tion of the bankrupt by the creditors before a 
register, on the application by the bankrupt for 
a discharge. If creditors desire a further ex- 
amination of the bankrupt before the register, 
to be used by them in opposing his discharge, 
they must proceed under section 26 of said &et. 

I, Benjamin J. Brown, one of the registers 
of said court in bankruptcy, do hereby cer- 
tify that in the course of the proceedings in 
this matter before me, a question arose per- 
tinent to the proceedings, which was stated 
and agreed to by the counsel for the oppos- 
ing parties, to wit: J. M. Smith and George 

B. Brooks, who appeared for the assignee 
and sundry creditors, and John J. Wheeler, 
who appeared for said bankrupts [S. F. and 

C. S. Frizelle]. On the joint petition of said 
bankrupts, it was ordered that a hearing be 
had thereon on the thirty-first day of Decem- 
ber, eighteen hundred and seventy. By 
consent the hearing was adjourned from 
time to time to the fourth day of March inst 
On that day counsel for the assignee and 
creditors asked to examine Seymour F. Fri- 
zelle, one of said bankrupts, as to the dispo- 
sition of his property, to which counsel for 
said bankrupt objected on the ground that 
he had already been examined by them upon 
the subject; which, as a matter of fact, is 
true, said bankrupt having been examined 
at great length in the month of April, in the 
year eighteen hundred and seventy, by the 
same counsel. The objection being made, I 
declined to proceed with the examination ex- 
cept on cause shown. Thereupon Mr. Smith 
made the subjoined affidavit, which, in the 
opinion of the register, did not show such 
cause. If the right to enter upon the exam- 
ination had existed at the day fixed for the 
hearing, it could of course be exercised on 
any day to which it was adjourned— the hear- 
ing being continuous. The showing, there- 
fore, as to the inadvertence was immaterial; 
and the fact of any examination having oc- 
curred at the hearing assumed in the affida- 
vit was not well founded. There had been 
no "former examination" or any examina- 
tion whatever at the hearing. Tbe register 
is not only desirous, but even anxious, that 
the fullest opportunity should be allowed for 
the examination of a bankrupt, but he is con- 
strained to follow a rule which he deems not 
only reasonable, but well established. In re 
Adams [Case No. 40]; In re Isidor [Id. 7.- 

i [Reprinted by oermission.] 



105]. The bankrupt took the oath prescrib- 
ed by section 29 of the bankrupt act, and 
the hearing was adjourned to the eighteenth 
instant, at nine o'clock a. m., without prej- 
udice. 

"Irving M. Smith, being duly sworn, says 
that he is the attorney of Farrand, Sheley & 
Co., Dr. D. Jaynes & Sons, J. C. Ayer & Co., 
and other creditors of said bankrupts; that 
on the former examination of said bankrupt, 
upon his application for a discharge, he, de- 
ponent, inadvertently omitted to examine 
said Seymour F. Frizelle upon a material 
point bearing upon the question as to wheth- 
er he is entitled to the discharge asked for, 
and that as the attorneys for said creditors, 
he now desires to proceed with said exam- 
ination, and further says not Irving M. 
Smith. 

"Sworn and subscribed to before me, this 
fourth day of March, eighteen hundred and 
seventy one. Benj. J. Brown, Register." 

LONGYEAR, District Judge. On the en- 
try of appearance of creditors to oppose a 
discharge, all proceedings upon the petition 
for discharge are suspended until specifica- 
tions shall be filed under section 31, and rule 
24, except perhaps, that the oath to be taken 
by the bankrupt to obtain his discharge as 
prescribed by section 29, may be adminis- 
tered. In re McVey [Case No. 8,932]. On fil- 
ing the specifications, the hearing upon the 
petition is at once transferred into court by 
operation of section 4. It will be seen, there- 
fore, that there could not be any examina- 
tion of the bankrupts, or either of them, by 
creditors, on the application by the bank- 
rupts for a discharge, before the register; 
because, if no specifications had been filed, 
and the time had not expired for filing the 
same, all proceedings upon the application 
were suspended. If the time for filing the 
specifications had expired, then the case 
stood as if no appearance to oppose had been 
entered, and of course no examination of the 
bankrupts by creditors could be called for by 
way of such opposition. If specifications had 
been filed, then the application was no longer 
before the register. So far, therefore, as the 
motion was for the examination of the bank- 
rupts on their application for a discharge, 
the same was properly denied by the regis- 
ter. In re Mawson [Id. 9,317]; In re Puffer 
[Id. 11,459]. 

If the creditors desire a further examina- 
tion of the bankrupts, or either of them, 
before the register, to be used by them in 
opposing a discharge, or for any other pur- 
pose, they must proceed under section 26. 
Such a proceeding may be entertained by the 
register, and any question arising thereon, 
proper to be certified, may be certified by 
him. The granting of such an application is, 
however, entirely in the discretion of the 
court, and I should be very much inclined to 
adopt the views and opinion of the register 
as to the justice and propriety of allowing 
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such further examination, all previous ex- 
aminations having been had before him, and 
the circumstances having a hearing upon 
the question being personally known to him. 



Case No. 5,133. 

In re FRIZELLE. 

[5 N. B. R. 122.] i 

District Court, E. D. Michigan. 1871. 

Bankruptcy — Application by Creditor for 

Leave to Foreclose His Mortgage 

— Notice to the Assignee. 

A petition by a secured creditor for leave to 

foreclose his mortgage, will he dismissed where 

no notice is shown to the court to have been 

given to the assignee of such application, and no 

proof made of the existence of the debt nor the 

amount. 

[Cited in Re Haskell. Case No. 6.191; Re 

Haake, Id. 5,S83; Phelps v. Sellick, Id. 11,- 

079; Re Hufnagel, Id. 6,837.] 

Application of Helen I/. Derby, a secured 
creditor, for leave to foreclose her mortgage. 
The petition states that the petitioner holds 
a mortgage on certain real estate of the bank- 
rupt [S. F. Frizelle], given by him before his 
bankruptcy, for eight hundred and forty-nine 
dollars, pur-chase money, in part of the mort- 
gaged property, and that the property -is 
worth not to exceed nine hundred dollars, 
and that the debt for which the mortgage is 
so held has not been proven in the bank- 
ruptcy proceedings. No notice of the appli- 
cation is shown to the court to have been 
given to the assignee, and no proof is made 
of the existence of the debt, or of its amount 
To grant permission for a sale without previ- 
ous proof of the claim, would be to assume 
as proved the facts upon which the right to 
the order is dependent The court, therefore, 
holds that the mortgage debt must be first 
proved in the usual manner before the regis- 
ter, in the bankruptcy proceedings. It must 
be so proved as a secured claim. No divi- 
dends of course can be made upon it until 
after the property mortgaged has been sold, 
and the proceeds deducted from the debt as 
proven, when diyidends may be made upon 
the balance, if any. This is the true mean- 
ing of section 20 [Act 1867 (14 Stat 526)], 
deduced by construing the second paragraph 
and the last clause of the last paragraph, 
and section 22 together. After the claim has 
been thus duly proven in the bankruptcy pro- 
ceedings, the creditor may, on due notice to 
the assiguee, apply to the court to have the 
mortgaged property sold. See. also, In re 
Bigelow [Case No. 1,396]; In re Davis [Id. 
3,618]; In re Ruehle [Id. 12,113]; In re 
Smith [Id. 12,034], For the reasons above 
set forth- the petition is dismissed. 



FROLIC, The (RISHER v.). See Case No. 
11,856. 

i [Reprinted by permission.] 
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In re FROST. 

[6 Biss. 213; i U N. B. R. 69; 7 Chi. Leg. 
News, 42.] 

District Court, N. D. Illinois. Oct., 1874. 
Bankruptcy — Quorum of Creditors to Join in 
Petition. 
In determining whether the requisite number 
of creditors have joined in a petition under the 
amendment of June 22, 1874 [18 Stat. 178], 
only those are to he counted whose debts are 
unconditionally provable. Those claiming liens 
or holding security cannot he reckoned. 
[Cited in Re California Pac. R. Co., Case 
No. 2,315; Re Green Pond R. Co., Id. 5,- 
786; Re Broich, Id. 1,921; Re Western 
Sav. & T. Co., Id. 17,442. Approved in Re 
Scrafford, Id. 12,557.] 

[In bankruptcy. In the matter of Jacob 
Frost] 

McClellan & Hodges, for petitioning cred- 
itors. 

Grant & Swift, for respondent 

BLODGETT, District Judge. The petition 
in this case was filed by eight of the creditors 
of respondent, the aggregate of whose debts 
amount to $S,944. To this respondent filed 
an answer, duly verified, stating, in sub- 
stance, that the requisite number of his cred- 
itors had not joined in said petition, and 
with his said answer filed what purported to 
be a schedule or list of his creditors with the 
amount due each, to which some amend- 
ments were afterward made. The petition- 
ing creditors having suggested, by way of 
reply to this denial, that the list of creditors 
so filed by the debtor was in many respects 
untrue, both as to the nature and amount of 
his debts, a reference was made to H. N. 
Hibbard, Esq., one of the registers of the 
court to take proof and report as to the cor- 
rectness of said list and' the number and 
amount of the provable debts against said 
respondent 

The register has filed his report to which 
no exception is taken, from which it appears 
that the total number of creditors to whom 
the respondent is indebted in sums over 
$250 each, is twenty-six, the aggregate of 
whose debts amounts to $4S,141 excluding 
the demands against him for state, county 
and municipal taxes now due and unpaid 
for the past year. Of the creditors thus enu- 
merated, four, the aggregate of whose debts 
amounts to $22,200, are secured by mort- 
gages, which so far are in no way impeached 
or attacked by these proceedings. One of 
the creditors named in said bill had obtain- . 
ed a judgment for the amount of his debt 
$843, in due course of legal procedure, before 
the petition was filed, for which he claims 
a lien on lands owned by debtor, and since 
the petition was filed seven creditors, the 
aggregate of whose debts amounts to $9,- 
120, have entered up judgments, upon war- 
rants of attorney, against the respondent 



i [Reported by Josiah H. Bissell, Esq., and 
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in the state courts of this county, where re- 
spondent resides and owns real estate, so 
that if these proceedings are defeated, said 
judgments will become a lien upon the prop- 
erty of the respondent and give said judg- 
ment creditors a preference over the remain- 
der of respondent's creditors. This leaves 
fourteen creditors whose debts exceed $250 
each and the aggregate of whose debts 
amounts to $14,782, who have no security 
and have taken no steps which may ripen 
into security or priority. There are in addi- 
tion to these creditors twelve persons named 
in the list whose claims amount to less than 
$250 each, and the aggregate of whose claims 
is $1,150. 

Do these facts show that the requisite num- 
ber of the creditors of respondent have join- 
ed in this petition? 

By the amendment of the 22d of June last, 
to the general bankrupt law, the petitioners 
must constitute one-fourth in number of the 
creditors of the debtor and the aggregate of 
their debts provable under the bankrupt law 
must amount to at least one-third of the 
debts provable against the estate of the debt- 
or in bankruptcy. It is clear that if all the 
creditors of the debtor, secured and unsecur- 
ed, are to be counted for the purpose of in- 
stituting proceedings under the law as it 
now stands the requisite quorum has not 
concurred in this petition. The total num- 
ber of creditors over $250 each is twenty-six, 
and there are" twelve holding smaller 
amounts, so that eight joining in this peti- 
tion do not constitute a fourth of even the 
smaller number. The aggregate debts of the 
respondent amount to $48,141, excluding 
taxes; and the aggregate represented by pe- 
titioners is only $8,944, which is far short 
of one-third of the whole. 

The question is, what is meant by the 
phrase "debts provable under this act," as 
used in the amended 39th section. If it is 
intended to describe all the creditors of a 
person, who under any circumstances may 
prove their debts against the estate of a 
debtor in bankruptcy, then this petition ob- 
viously falls far short of the requisite num- 
ber, while if the four creditors, who hold 
security by mortgage for their debts and the 
one has obtained a judgment in time to en- 
title him to a priority are to be excluded 
from the reckoning, then the petitioners con- 
stitute over a fourth in number, and the 
debts, $8,944, are a third in amount of the 
aggregate of those remaining after deduct- 
' ing the four mortgage debts and one judg- 
ment debt 

As will be seen: Total debts $48,141 

Mortgage debts $22,200 

Judgment 843 

23,043 

Balance unsecured $25,098 

One-third of which is 8.366 

Amount represented in petition 8,944 

Total number of unsecured creditors. . 21 

One- fourth of whom is 5V4 



The amended act does not specifically de- 
fine what is meant by the phrase, "debts 
provable under this act," and we are obliged 
to resort to the whole law as it now stands 
amended to ascertain its meaning. 

The 19th section of the act of 1867 [14 
Stat. 5171 describes the various classes of 
creditors who are entitled to prove their 
debts. 

By this, all debts due at the time of adjudi- 
cation or at a future day, all contingent as 
well as absolute liabilities and certain un- 
liquidated claims for damages are provable 
against the bankrupt's estate; and after 
enumerating all the various classes of debts 
so provable, it declares that "no <debts other 
than those above specified shall be proved or 
allowed against the estate." 

The 20th section provides that "when a 
creditor has a mortgage or pledge of real or 
personal property of the bankrupt, or a lien 
thereon for securing the payment of a debt 
owing to him from the bankrupt, he shall be 
admitted as a creditor only for the balance 
of the debt, after deducting the value of such 
property, to be ascertained by agreement be- 
tween him and the assignee or hy a sale there- 
of to be made in such manner as the court 
shall direct; or the creditor may release or 
convey his claim to the assignee upon such 
property and may be admitted to prove his 
whole debt. If the value of the property ex- 
ceeds the sum for which it is so held as se- 
curity, the assignee may release to the cred- 
itor the bankrupt's right of redemption on 
receiving such excess; or he may sell the 
property subject to the claim of the creditor 
thereon, and in either case the assignee and 
creditor respectively shall execute all deeds 
and writings necessary oi* proper to consum- 
mate the transaction. If the property is not 
so sold or released and delivered up, the cred- 
itor shall not be allowed to prove any part of 
his debt" 

• By the 21st secti.on, it is provided: "That 
no creditor proving his debt or claim shall be 
allowed to maintain any suit at law or in 
equity therefor against the bankrupt, but 
shall be deemed to have waived all right of 
action and suit against the bankrupt; and all 
proceedings already commenced or unsatis- 
fied judgments already obtained thereon, 
shall be deemed to be discharged and surren- 
dered thereby." 

Other clauses might be quoted, but it seems 
to me those cited are sufficient to show that 
any creditor holding a secured claim or de- 
mand against the bankrupt, cannot prove his 
claim without first exhausting or surrender- 
ing his security. His secured debt may be in 
one sense provable, but only on conditions. 
And those conditions can only be performed 
after there is an assignee to whom the sur- 
render of security can be made, or by a sale 
of the property as the court shall direct, both 
of which contingencies can only occur after 
the debtor is adjudged bankrupt, or at least 
after the court has taken jurisdiction of the 
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subject matter. True, a secured or lien-hold- 
ing creditor may be allowed to petition for 
adjudication against bis debtor but only on 
condition of offering to surrender bis security, 
while an unsecured creditor may proceed 
without any such condition to petition for ad- 
judication and prove his debt 

It therefore seems evident to me that by 
the term "debts provable under act" congress 
meant debts unconditionally provable with- 
out any release or other preliminary action, 
either by the court or assignee, being neces- 
sary. Any other construction would make it 
practically impossible to put a very large pro- 
portion of debtors into bankruptcy, as it 
would leave unsecured creditors entirely at 
the mercy of those who had, by their dili- 
gence or otherwise, obtained security. A case 
may be readily supposed where a debtor has 
given enough of his creditors security under 
such circumstances as to amount to a fraudu- 
lent preference, to break the statutory quorum 
of one-fourth in number and one-third in 
amount of all his debts, and thereby prevent 
proceedings in bankruptcy from ever being 
maintained. A debtor might fully secure 
three fourths in number of his creditors hold- 
ing two-thirds in amount of his debts in de- 
fiance of all the provisions of the bankrupt 
law for the prevention of fraud, and yet be 
secure from bankruptcy proceedings if se- 
cured creditors who, so far as known to the 
court, insist upon their security, are to be 
counted for the purpose of determining the 
requisite number of petitioning creditors. 

As this petition, therefore, is signed by 
more than a f ourth of the unsecured creditors 
of the debtor, whose claims in the aggregate 
amount to more than one third of the debts 
unconditionally provable against the respond- 
ent's estate in bankruptcy, I find upon the ad- 
mitted facts in this case that the requisite 
number of creditors have joined in this pe- 
tition. 

I have not felt called upon to consider and 
determine the position occupied by those cred- 
itors who have entered judgment by confes- 
sion since this petition was filed, as more than 
a fourth of the unsecured creditors, counting 
those judgment creditors as unsecured, have 
joined in this petition. The respondent is 
still at liberty to deny the acts of bankruptcy 
alleged in the petition, as this decision only 
determines that enough creditors have peti- 
tioned to put respondent on his defense upon 
the merits. 

NOTE. This opinion was approved in Re 
Green Pond R. Co. [Case No. 5/78G1. Where a 
question is made as to whether a sufficient num- 
ber of creditors have joined in an involuntary 
petition, the case may be referred to a regis- 
ter or commissioner to examine the proofs and 
report thereon. In re Sargent [Id. 12 361]. A 
corporation, however, may he proceeded against 
in bankruptcy by any one or more creditors, ir- 
respective of the amount of their claims; the 
provision as to number and amount of creditors 
required to join in petitions against a natural 
person does not apply. In Re Oregon Bulletin 
Printing & Pub. Co. [Id. 10,558]. 
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Case No. 5,135. 

In re FROST et al. 

[3 N. B. R. 736 (Quarto, ISO).] * 

District Court, E. D. Michigan. May 12, 1S70. 

Bankucptcy— Provable Debts. 

Whether a married woman may prove against 
the estate of a bankrupt firm, of which her hus- 
band was a member, the amount of a prom- 
issory note given by the firm to him for his 
contribution to capital stock— the money having 
been furnished by her, and the note trans- 
ferred to her soon after its execution; Held, 
the note was not an evidence of debt against the 
firm, but against her husband only. She may 
prove as against her husband and participate 
in the dividends of his individual estate, but 
not against the partnership estate. 

Before Hovey K. Clarke, Register in Bank- 
ruptcy. 

I, the said register, do hereby certify that 
in the course of proceedings before me, the 
following question arose pertinent to the 
said proceedings, and was stated and agreed 
to by counsel for the opposing parties, to 
wit': Mr. Lothrop, who appeared for Mrs. 
Sarah A. Frost, a creditor, who has hereto- 
fore filed proof of her claim against said es- 
tate, and Mr. Dickinson, who appears for 
creditors who object to the allowance of said 
claim, and on whose petition an order has 
been made for the examination, to wit: Up- 
on the facts shown by the proofs in this 
case, is the note presented by Mrs. Frost 
valid against the partnership in her hands, 
and entitled to be proven and allowed as a 
claim against the partnership assets? And 
the parties requested that the same should 
be certified to the judge for his opinion 
thereon. 

Facts: On the 1st of March. 1864, the 
bankrupts entered into partnership under 
written articles of that date, which partner- 
ship by its terms was to continue to the 1st 
of March, 18G9. The articles also provided, 
that "the capital stock of said concern is to 
be thirteen thousand dollars, and is to be 
contributed as follows, to wit: R. H. Frost 
is to put in ten thousand ^.ye hundred dol- 
lars, and Lewis Westfall is to put in two 
thousand five hundred dollars, and the firm 
is to issue notes to the parties for said capi- 
tal, and pay annual interest on the same, at 
the rate of seven per cent, per annum; said 
capital stock is to be left in the concern until 
the expiration of the copartnership." The 
profits of the business were to be equally di- 
vided. A note was delivered to each part- 
ner in accordance with the articles— one to 
Frost for ten thousand five hundred dollars, 
and one to Westfall for two thousand five 
hundred dollars. The note given to Frost is 
the claim which Mrs. Frost seeks to prove 
against the estate of the bankrupts. The 
following is a copy of it: "§10,500. Jack- 
son, March 1, 1864. One day after date we 
promise to pay to the order of R. H. Frost 
ten thousand five hundred dollars, with in- 

i [Reprinted by permission.] 
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terest seven per cent, payable annually, val- 
ue received. (Signed) Frost & Westfall. 
(Stamped.)" Copy indorsement: "Pay Sa- 
rah A. Frost or order. (Signed) R. H. 
Frost" The testimony taken on the re-ex- 
amination of the claim of Mrs. Frost, shows 
that for several years before the formation 
of the firm of Frost & Westfall, Mr. Frost, 
her husband, had been a member of the 
firm of Frost & Crittenden, the capital stock 
of which was composed in part of a sum 
or sums of money which Mrs. Fi'ost had 
furnished her husband to put into the busi- 
ness. At the dissolution of the firm of Frost 
& Crittenden, Mrs. Frost held the note of 
that firm for money advanced by her and 
put into the business, for about the sum of 
six thousand dollars, which was taken to 
be the value of the property of Frost & 
Crittenden, which was transferred to the 
new firm of Frost & Westfall; that Mrs. 
*> Frost, about a month before this time, put 
into the hands of her husband to put into 
the business of the new firm, the further 
sum of four thousand dollars, which, with 
the six thousand dollars already mentioned, 
and perhaps some other items not specified, 
constituted the sum of ten thousand five 
hundred dollars, which Frost, by his arti- 
cles of partnership with Westfall was to 
contribute to the capital stock of the firm 
of Frost & Westfall, and for which the note 
presented in this case was given. The pre- 
cise time when the note was delivered by 
Mr. Frost to his wife is not stated. Mrs. 
Frost says, it was "at the time or very soon 
after it was made." Mr. Frost says that 
he did not have the note "until the firm 
had been formed," and he thinks it "was 
written a few days after it was dated." The 
date was March 1, 18&£— the date of the 
articles of copartnership. 

Opinion of the Register. 

It is contended on behalf of Mrs. Frost 
that the note appended to her deposition is 
evidence of an indebtedness which existed on 
the day of its date from the firm of Frost & 
Westfall to Richard H. Frost, one of its 
members, from whom she received it for an 
actual consideration paid to him equal to the 
full amount of the note, and it is claimed 
that a debt due by a firm to one of its mem- 
bers, when evidenced by a note and that note 
in the hands of a third person bona fide, 
may be proved against the firm in all respects 
like any other obligation of the firm. 

The first inquiry is, was this in fact an in- 
debtedness on the date of the note by the 
firm of Frost & Westfall to R. H. Frost? 
The articles of copartnership show that Frost 
& Westfall had agreed with each other to be- 
come partners, that Frost should pay into the 
common stock of the firm ten thousand five 
hundred dollars, and Westfall should pay 
two thousand five hundred dollars, and that 
these sums, when paid, should be "left in the 
concern until the expiration of the copartner- 
ship," which was to be five years thereafter. 



By this agreement Frost & Westfall were 
each the debtors of the firm until the sum to 
be contributed by each was paid. The pay- 
ment of the sum, therefore, did not create a 
debt from Frost & Westfall to Frost; it 
simply discharged an obligation from Frost 
to Frost & Westfall, and the note which was 
given was simply the evidence of that fact, 
given in the form which the articles required. 
The note, construed with reference to these 
articles, had no other legal effect than a 
receipt or certificate that the payee, R. H. 
Frost, held of the capital stock of the firm of 
Frost & Westfall twenty-one twenty-sixths of 
the whole. Westfall held a similar note rep- 
resenting five twenty-sixths of the stock. 
These notes were made payable one day 
after date. They were dated on the 1st of 
March, 1864, though written within, as Mr. 
Frost thinks, "a few days after." It cannot 
be possible that either of the partners sup- 
posed that these notes could properly be 
passed into the hands of a third party, and 
thus at any time enforced against the firm as 
negotiable promissory notes. To suppose this 
is to suppose that after having mutually 
agreed that the capital stock contributed by 
each should be "left in the concern until the 
expiration of the partnership," they should 
give each other notes by which either partner 
could, through the intervention of a third 
party, compel the surrender of the capital 
contributed by him at any time after four 
days, when the one day notes would mature, 
from the commencement of the five years of 
its proposed duration. If Mr. Frost delivered 
his note to his wife in order to enable her at 
her option to exercise any such power as this, 
it was in fraud of the rights of his partner, as 
well as against the creditors of the firm. If, 
however, he delivered the note to her as an 
evidence of his debt to her for money bor- 
rowed to "put into the business," as Mrs. 
Frost testifies it was, the delivery would prob- 
ably operate as an equitable assignment of 
his interest in the firm to the extent that 
would be due upon it at the expiration of the 
copartnership. This would be a proper and 
legitimate use of it, but it would be no evi- 
dence of a debt against Frost & Westfall, and 
the attempt to employ it as such in this case 
is clearly against the rights of Westfall, and 
especially of the creditors of the firm. 

There is, however, another inquiry neces- 
sary to a full consideration of the case— the 
claim being in the form of a negotiable prom- 
issory note, whether Mrs. Frost can claim the 
rights of a holder acquiring the note before 
maturity, and without notice of the equities 
affecting it. The proof is not clear whether 
she actually received it before or after ma- 
turity. It had but four days to run, and it 
would seem probable from Mr. Frost's testi- 
mony, that it was past due before it was made 
and signed. The probability is therefore 
against her having received it before ma- 
turity. She testifies, however, to some 
knowledge as to the true character of the 
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transaction out of which the note grew. 
She had lent money before to her husband to 
put into the business of Frost & Crittenden, 
and she lends this for the same purpose. 
Just what this meant or what was the effect 
of lending this money to her husband for this 
purpose, as related to her husband's partner 
and the creditors of the firm, she may not 
have known herself. The whole affair was 
managed by her husband, to arrange when, 
and as he saw fit; and it becomes a very 
serious question, whether a married woman 
may employ her husband to manage her in- 
dividual estate, and not charge herself with 
notice of all facts known to him, which may 
affect his transactions on her behalf. The 
power of a married woman to deal directly 
with her own personal property in the manner 
shown by this case, is of recent origin; and 
the books afford but little light upon the ex- 
tent to whicli her husband may, by his acts, 
affect her rights when dealing with her prop- 
erty. But when the confidential relation of 
husband and wife is considered, and es- 
pecially the extent to which wives confide 
to their husbands the management of their 
estates, it is easy to see that the grossest 
abuses may arise if a wife be allowed to 
assert her right against her husband's cred- 
itors, on the ground of ignorance of facts 
which were well-known to him. . I strongly 
incline to the opinion, that in all such cases 
the knowledge of the husband of the facts 
affecting the wife's property, which he is 
managing by her consent, must be regarded 
as the knowledge of the wife. In this case, 
Sirs. Frost knew what her husband was 
going to do with her money. She knew he 
was going to put it into his business with 
Westf all. He put it in. as capital contributed 
by him. So Westfall understood it She, I 
think, must be charged with the knowledge 
of the disposition her husband made of it, 
and though she may not know the difference 
between lending money to a firm and con- 
tributing a partner's share to the - capital 
stock of the firm, the law will determine her 
rights according to the facts, as they are 
shown to exist; and thus having knowledge, 
or being legally charged with the conse- 
quences of the knowledge, that the note she 
took was not evidence of a debt due from 
the firm of Frost & Westfall, she cannot be 
allowed to prove it against the partnership 
estate. As a debt against R. H. Frost, and 
entitled to participate in anydividend of the 
proceeds of his individual estate, I see no 
objection to its being allowed. 

LONGYEAR, District Judge. I fully con- 
cur in and approve of the foregoing views 
and conclusions of the register. 
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FROSTEL (KING v.). See Case No. 7,794. 
FRY, Es parte. See Case No. 5,143. 

Case Ho. 5,138. 
FRY v. COOK et al. 
[See 14 Fed. 424.] 



FRY (GREEN v.). See Case No. 5,758.1 



Case Wo. 5,139. 

FRY v. GRIGG. 

[1 Wkly. Notes Cas. 73.] 

Circuit Court, E. D. Pennsylvania. Nov. 11, 
1874. 

Contracts against Public Policy— Inducement 
to Separation of Husband and Wife. 

[A father, in consideration of love and affec- 
tion, gave -a bond to pay to his daughter and 
her husband, if they should become reunited, 
$G,000 annually, one-half to each, so long as 
they should live together as husband and wife,* 
and in case they again be separated, for any 
cause save de'ath, he should then pay $50,000 
to the husband. Eeld, that the two obligations 
were separate, and that the latter was void, as 
against public policy, and that, even if they 
were considered as connected, the effect would 
be to render both void.] 

Action of debt on a bond. The declara- 
tion set forth the bond, which recited the 
consideration of love and affection for the 
obligor's daughter, who was the wife of 
plaintiff, and bound the obligor to pay, "dur- 
ing the term of my life, the sum of six thou- 
sand dollars annually, * * * one-half 
each," to the plaintiff and his wife, "pro- 
vided that said payments shall be made and 
commenced only at and from the time at 
which the said" plaintiff and his wife "shall 
be reunited and live together as husband 
and wife, which is understood to be the day 
of the date hereof, and said payments shall 
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continue only during my life, and the time 
during* which, the said" persons "shall live 
together as aforesaid, and, if at any time 
they shall, from any cause, or by the death 
of either of them, cease to live together as 
husband and wife, such payments * * * 
shall wholly cease and be at an end; and 
in the event of the ending of the conjugal 
relation as aforesaid between them from 
any cause whatever except by the death of 
either of them, I bind myself to pay to said" 
plaintiff "the sum of fifty thousand dollars"; 
it then alleged that after the execution of the 
bond, viz., in 1SG6, "the said plaintiff and his 
said wife did cease to live together as hus- 
band and wife, and the conjugal relation did 
end between them, and that without the 
death of either"; the death of the obligor in 
1864, and administration of defendant, and 
the demand of and refusal to pay the said 
sum of fifty thousand dollars. To this 
declaration defendant demurred, and as- 
signed for reasons: (1) For that said alleg- 
ed agreement is illegal, against the policy 
of the law, and void; and (2) that the aver- 
ment that said conjugal relation ended by 
the ceasing to live together of said plaintiff 
and his wife is not sufficiently made, and 
such ceasing to live together is not an end- 
ing of the conjugal relation. 

Mr. Miller and Geo. W. Biddle, for de- 
murrer, handed up brief, citing Jones v. 
Waite, 7 Scott, 317; Durant v. Xitley, 7 Price, 
577; Westmeath v. Salisbury, 5 Bligh (N. S.) 
339; and Hitner's Appeal, 4 P. F. Smith 
[54 Pa, St] 110,— but were not called om 

Mr. Sellers (with whom was Mr. Diehl), 
contra, argued: That the moving cause for 
giving the bond was evidently the "re-unit- 
ing" of the husband and wife; that it could 
not be said, as matter of law, that the re- 
ceipt of the $50,000 was more advantageous 
to the plaintiff than the keeping up of the 
annuity; that unless the obligor intended to 
give an inducement to separation, the bond 
is good; and (in answer to a question by the 
court) that the §50,000 and the annuity 
should be taken together as an entire con- 
sideration. 

THE COURT (CADWALADER, District 
Judge) entered judgment for defendant on the 
demurrer; being of opinion that, though the 
allegation that plaintiff and his wife "ceased 
to live together" was probably sufficient, as 
the instrument sued on seemed to define that 
as a ".ceasing of the conjugal relation" by the 
words "as aforesaid," yet the demurrer must 
be sustained for the first reason assigned, 
the two obligations (viz., to pay the annuity 
and to pay the $50,000) being entirely dis- 
tinct; and, even if they could be connected, 
the effect would only be to render both void. 
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Case !No. 5,140. 

FRY v. QUINLAN. 

[13 Blatchf. 205.] i 

Circuit Court, S. D. New York. Dec. 6, 1S75. 

Patents — Effect of Surrender axd Reissue 
on Pending Suit for Infringement. 

After a bill in equity had been filed for the in- 
frlngement of a patent for an invention, the 
patent was surrendered, and a reissued patent 
was granted. The plaintiff then moved for 
leave to file a supplemental bill founded on the 
reissued patent and for an injunction: Held, 
that the motions must be denied, on the ground 
that, by the surrender and reissue, the suit was 
at an end, and that the plaintiff must proceed 
by original bill founded on the reissued pat- 
ent. 

[This was a bill for an injunction by Wil- 
liam F. Fry against Jeremiah Quinlan.] 

George H. Yeaman, for plaintiff. 
Charles Goepp, for defendant. 

JOHNSON, Circuit Judge. The original 
bill was filed under a patent which has been 
since surrendered under the statute (Rev. 
St. § 4914). Upon the surrender, a new pat- 
ent was issued according to the same stat- 
ute. Thereupon, the complainant applies for 
leave to file a supplemental bill founded up- 
on the reissued patent, and asks for an in- 
junction. 

In the case of Moffitt v. Garr, 1 Black [66 
U. S.] 273, Mr. Justice Nelson, giving the 
opinion of the supreme court upon the effect 
of section 13 of the act of congress of July 
4, 1836 (5 Stat 122), says: "The construction 
given to this section, * * * and the prac- 
tice under it, in case of a surrender and ic- 
issue, are, that the pending suits fall with 
the surrender. A surrender of the patent to 
the commissioner, within the sense of the- 
provision, means an act which, in judgment 
of law, extinguishes the patent It is a legal 
cancellation of it, and hence can no more be. 
the foundation for the assertion of a right 
after the surrender, than could an act at 
congress, which has been repealed. It haa. 
frequently been determined, that suits pend- 
ing, which rest upon an act of congress, falb 
with the repeal of it The reissue of the pat- 
ent has no connection with, or bearing upon, 
antecedent suits; it has as to subsequent 
suits. The antecedent suits depend upon the 
patent existing at the time they were com* 
menced, and, unless it exists and is in force 
at the time of trial and judgment, the suits 
fail." It is true that the point decided in 
that case was, that the surrender barred an 
action at law for a previous infringement; q 
but the ground upon which the decision is 
put is equally applicable to a suit in equity* 
The right is the same in either case; the 
remedy only is different It is not perceived 
how a surrendered patent can be the founda, 
tion of relief in equity any more than at law. 
The case of Dental Vulcanite Co. v. Weth- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 
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erbee [Case No. 3,810] is referred to in sup- 
port of the complainant's motion; but th& 
case only shows that, in the district of Mas- 
sachusetts, it is in fact the .usual practice tc 
file a supplemental- bill upon a reissued pat- 
ent, in aid of a bill based upon the original 
patent before its surrender. It does not ap* 
pe/ir how, or upon what view of the rights 
of the parties, that practice was established. 
The statute only declares that the reissued 
patent, with the corrected specification, 
"shall have the same effect and operation in 
law, on the trial of all actions for causes 
thereafter arising, as if the same had been 
originally filed in such corrected form." Rev. 
St § 4916. But this declaration gives no 
countenance to the idea, that the reissued 
patent can be availed of to sustain and ren- 
der effectual a suit the basis of which is 
taken away hy the act of the party in sur- 
rendering his patent It is not in general 
the function of a supplemental bill to restore 
or renew a cause of action which has ceased 
to exist Such a bill, on the contrary, rests 
on the equity of the original bill, and seeks 
to apply it under altered circumstances, but 
in the enforcement of the same right Tak- 
ing this view of the law, the complainant is 
not entitled to file the supplemental bill, and, 
of course, is not entitled to the preliminary 
injunction prayed for. 

In order to avail himself of any rights he 
may have upon the facts stated in the sup- 
plemental bill, the complainant must pro- 
ceed by original bill founded on the reissu- 
ed patent, as was done in Orr v. Badger 
[Case No. 10,587]. 

The motions must be denied. 



Case No. 5,141. 

FRY v. ROUSSEAU. 

[3 McLean, 106.] i 

Circuit Court, D. Michigan. Oct Term, 1842. 

Courts — Juwsdiction t — Suit by Assigxee of 
Promissory Note— Negoti ability of Note. 

1. Where an action is brought hy the as- 
signee of a promissory note or bill, the dec- 
laration must show that the assignor could have 
sued in this court 

[Cited in Chamberlain v. Eckert, Case No. 2,- 
577.] 

2. A note for a certain sum payable in cur- 
rent hank notes is not negotiable. 

[This was an action at law by George Fry 
against H. Rousseau. Heard on demurrer 
to the declaration.] 

s Mr. Hand, for plaintiff. 
Mr. Butler, for defendant 

OPINION OF THE COURT. This action 
was brought upon the following note: "Six 
months after date, I promise to pay to the 
order of W. T. "Williard, at the Bank of 
Michigan, in Detroit, Michigan, sis hundred 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



and thirty-seven dollars and fifty-six cents, 
for value received in current banlc notes, re- 
ceivable at the counter of said bank." 

To the first count in the declaration the 
defendant demurred specially. 1. Because 
the statement in the declaration does not 
show, that the court has jurisdiction of the 
cause. It contains no averment that the 
original promisee, W. T. Williard, through 
whom the plaintiff claims to recover, is an 
alien or citizen of another state. This is a 
fatal objection. "Where a suit is brought 
against a remote indorser, and the plaintiff 
in his declaration traces his title through, 
an intermediate indorser, without showing 
that this intermediate indorser could have 
sustained his action in the courts of the 
United States, those courts have no jurisdic- 
tion." Mallen et al. v. Torrence, 9 Wheat 
[22 U. S.] 537; Bank of Kentucky v. Wistar, 
2 Pet [27 U. S.] 320. These decisions are 
made under the 11th section of the judiciary 
act of 1789 [1 Stat 78], which provides, that 
"no district or circuit court shall have cogni- 
zance of any suit to recover the contents of 
any promissory note or other chose in action 
in favor of an assignee, unless a suit might 
have been prosecuted in such court to recov- 
er the said contents, if no assignment had 
been made, except in cases of foreign bills 
of exchange." 

The other ground of demurrer is, whether 
a note to pay a sum of money in current 
bank paper, is negotiable. There is nothing 
in the Michigan statute which regulates the 
negotiability of promissory notes, variant 
from the English rule. A note to be nego- 
tiable must be payable in money. Chit 
Bills (Ed. 1839) 152. This point was consid- 
ered and decided in Hasbrook v. Palmer 
[Case No. 6,188], 

The demurrer is sustained on both 
grounds. 

Case. No. 5,142. 

FRY v. YEATON. 

[1 Cranch, C. C. 550.] i 

Circuit Court District of Columbia. July 
Term, 1809. 

Costs— Magistrate's Fees roit Taking Deposi- 
tion. 
The fees of a magistrate in another state for 
taking a deposition under the act of congress 
of 1789 [1 Stat 73] may be taxed in the bill 
of costs, in Virginia. 
[Cited in Jerman v. Stewart, 12 Fed. 275.] 

This was a motion by C. Lee, the plaintinTa 
counsel, to tax, in the bill of costs, the fee 
of W. Wetmore, C. .T., of the common pleas 
in Boston, being seven dollars, for taking a 
deposition according to the act of congress 
(section 30 of the judiciary act; 1 Stat 73). 

Mr. Youngs, for defendant contended that 
there was no law of Virginia, or of the 
United States, to authorize the charge. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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C. Lee, for plaintiff, cited the Virginia act 
of 29th November, 1792, § 13, p. 279. 

THE COURT allowed the costs of taking 
the deposition to be taxed in the bill of costs. 



FRY (ZAHM v.). See Case No. 18,103. 

Case No. 5,143. 

Ex parte PRY et al. 
[3 App. Com'r Pat. 251.] 

Circuit Court, District of Columbia. Dec. 15, 

1859. 

Patents— Application— Foreign Use. 

[A statement by a person that he saw the 
process in question used in a foreign country be- 
fore the date of plaintiff's application, and him- 
self used it in this country subsequent there- 
to, is not proof that it had been patented, or de- 
scribed in any publication in this or any for- 
eign country, within Act 1836, § 15 (5 Stat. 
117), or had been in prior public use or sale 
with the applicant's allowance; and is not 
sufficient, as against the applicant's oath that 
he is the original discoverer, to justify the com- 
missioner in refusing letters patent.] 

Appeal [by Thomas Fry and Charles A. 
Seely] from the decision of the commissioner 
of patents, refusing to grant them a patent 
"for a mode of backing up photographic pic- 
tures on glass." 

MORSELD, Circuit Judge. The appel- 
lants state their claim to be for the process 
of using wax, stearine, spermaceti or other 
substances or compositions substantially the 
same for the purpose of backing up, and as 
a medium of color for the chemitype, and 
other pictures or designs on glass. The ap- 
plication was filed Nov. 22, 1S55. The act- 
ing commissioner adopts the report of the 
examiners of May 11, 1859, in his decision 
dated May 12, 1859. The report after stat- 
ing the references says: "We ourselves think 
after a careful examination and compari- 
son of the references that it must be admit- 
ted that the process claimed by the appli- 
cants in its minute details, and the relations 
of those details with each other is not indi- 
cated by any of the references in unmistak- 
able and exact terms, whatever they may 
imply or suggest We are therefore indis- 
posed in the face of declarations made un- 
der oath, especially in the absence on our 
part of a practical knowledge of the act, to 
determine that this officer would be justified 
in view alone of the references in still re- 
fusing the letters, and thus deprive the par- 
ties of all opportunity of testing the ques- 
tion in the courts. We should accordingly 
have recommended an allowance of the pa- 
tent, but for the fact that we are informed 
t>y Mr. Woodly, an English artist residing 
in this city on E street near Pennsylvania 
avenue, that of his personal knowledge, Wal- 
ter P. Davis photographist, then residing at 
Chelsea, London, practiced the plan of col- 
oring photographic pictures on glass by ap- 



plying the colors to the varnish with which 
the impression had been previously covered, 
as early as the spring of 1855, and that he 
himself has been constantly practicing the 
same method for more than two years. A 
reference to the claim of the applicants will 
show j±ieir process to be substantially, if 
not identically, the same device, if the ap- 
plicants still show their qualities of refract- 
ing and transmitting rays of light cannot be 
considered other than an equivalent of wax. 
We recommend a final refusal of the pat- 
ent" 

The following reasons of appeal were filed: 
—Firstly, because the mere ex parte state- 
ments of an individual, not under oath nor 
even in writing are not evidence, and can 
never be regarded as such. Secondly, be- 
cause the mere prior use of an invention or 
discovery in a foreign country without its 
ever having been patented there or describ- 
ed in some printed publication, will not pre- 
vent the issuing of .a patent to an original 
inventor in the United States. Thirdly, in 
the case now under investigation there is 
not even an allegation, much less proof, that 
this invention or discovery was ever known 
or used in the United States. Fourthly, and 
lastly, because the present applicants filed 
their application for a patent for the inven- 
tion or discovery in question long prior to 
the time at which the informant Woodly al- 
leges that he first commenced to use and 
practice a similar method. 

On this state of the case, all the original 
papers and documents were duly laid before 
me, and with the argument in writing of 
the counsel for the appellant submitted for 
consideration. The matter involved in and 
covered by the reasons of appeal appears to 
be the objection to the facts related by 
Woodly to the commisioner in a conversa- 
tion with him on the subject of the inven- 
tion claimed in this case as stated by the 
commissioner. What ought to be the legal 
course of the commissioner in his official 
examination of his indentions under section 
7 of the act of 1836, I shall refrain from say- 
ing, intending to confine my remarks to the 
point before me, and only so far as made 
necessary for my decision. Suppose then the 
commissioner has as stated by him, correct- 
ly obtained the information, what effect is 
to be given to it? It does not prove that 
prior to the alleged invention in this case 
by the applicant, it had been patented or 
described in any printed publication in this 
or any foreign country, or had been in pub- 
lic use or on sale with the applicant's con- 
sent or allowance prior to his application. 
The application in this case was made years 
before the time when Woodly says he used 
it The oath of the parry himself, made ac- 
cording to the requirements of the law and 
with its sanction, is entitled to some weight 
in considering a question of this kind, and 
he swears that he verily believes that he is 
the original and first inventor or discoverer 



[9 Fed. Cas. page 973] 



(Case No. 5,145) FUESTES 



of said invention set forth in bis specifica- 
tion, and that he does not know or believe 
that the same was ever before known or 
used. The latter clause of -section 15 of the 
same act, which of course must be taken 
together with section 7 just alluded to, is 
very explicit It is in these words: "When- 
ever it shall satisfactorily appear that the 
patentee at the time of making his applica- 
tion for the "patent believed himself to be 
the first inventor or discoverer of the thing 
patented, the same shall not be void on ac- 
count of the invention or discovery or any 
part thereof having been before known or 
used in any foreign country, it not appear- 
ing that the same or any substantial part 
thereof had before been patented or describ- 
ed in any printed publication." These pro- 
visions of the statute seem to me to be di- 
rectly applicable to the facts constituting 
the point, and are conclusive to show that 
the commissioner erred in refusing to grant 
the letters patent, and the said decision is 
accordingly reversed, annulled and set aside, 
and it is hereby ordered and directed that a 
patent be accordingly issued to said appli- 
cants for their Invention as prayed. 
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Case No. 5,144. 

FRYE v. SCOTT. 

[3 Cranch, C. C. 294.] i 

Circuit Court, District of Columbia. May 
Term, 182S. 

Condition of Arbitration-Bond— Award. 

When the condition of an arbitration-bond is 
to abide by the award of J. P. and S. B. ("and 
a third person to he chosen by them in case 
they should not agree upon an award,") the 
award need not state why it is signed by the 
three arbitrators, nor that the third person was 
appointed in writing; nor that the two named 
had disagreed before they appointed the third. 

[This was an action at law by Nathaniel 
Frye, Jr., against Jesse Scott] 

Debt for §200, the penalty of an arbitra- 
tion-bond to abide by the award "of Jacob 
Paine and Samnel Boucher, and a third per- 
son to be chosen or agreed upon by them, in 
case they should not agree upon an award, 
or any two of them." 

Mr. Worthington and R. P. Dunlop, ob- 
jected that the award, which was signed and 
sealed by the three arbitrators, did not state 
why it was made by three when only two 
were named in the bond; and that there was 
no written evidence of the appointment of 
Frederick Perley, the third person who sigu- 
ed the award; and cited Caldw. Arb. 42, and 
Still v. Halford, 4 Camp. 17. 

Mr. Hellen, contra. Perley was not an 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



umpire, but an arbitrator with the others, 
and equally within the submission. 

THE COURT (nem. con.) overruled the 
objections, saying that it was not necessary 
that the appointment of Perley, by the two 
other arbitrators should be in writing; nor 
that the award should state that the two had 
disagreed before they appointed Perley. 
These facts may be proved by parol. Ver- 
dict and judgment for the plaintiff. 
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Case 3tfo. 5,145. 

FUENTES et al. v. GAINES. 

[1 Woods, 112.3 i 

Circuit Court, D. Louisiana. April Term, 
1871. 

Equitt — Motion ou Petition to Stay Proceed- 
ings—Wills — Validity — Conclusiveness of 
Probate — Administration of State Laws by 
Federal Courts. 

1. If, in a case in equity any circumstances- 
exist which render it improper or inequitable 
to carry on proceedings in the court, they can 
always be brought to the notice of the court 
by motion or petition in the suit; or may be 
pleaded in bar or abatement. A formal bill 
for the purpose is needless litigation. 

2. Under the law of Louisiana the probate of 
a will is not conclusive against parties in pos- 
session of property which is sought to be re- 
covered from them by virtue of it, unless they 
were parties litigant in the probate proceedings. 

3. When the validity of a will is brought in 
question incidentally on question of title to 
property, it is open for investigation in any 
court in which the title may be litigated, wheth- 
er a state court or a court of the United States. 

4. The United States courts in attempting to 
administer state laws must do so fairly, so as 
to secure to suitors all their just rights under 
those laws; otherwise, they may be the means 
of much injustice and oppression. 

[See Bennett v. Boggs, Case No. 1,319.] 

5. When, in a chancery suit in the United 
States courts, a question of title to property is 
involved in the validity of a will, parties to the 
suit who are not barred by prescription, waiver,, 
estoppel or some other supervening cause, may 
contest its validity by answer, or by proceed- 
ings in the court of probate for a revocation of 
the probate, or in both methods. 

Bills in equity, heard on motion for injunc- 
tion. 

E. T. Merrick and J. Q. A. Fellows, for com- 
plainant 

Miles Taylor and J. McConnell, for defend- 
ants. 

BRADLEY, Circuit Justice. This is a bill 
for injunction to stay proceedings in this 
court. 

I have been unable to find any precedent 
for such a bill; and I cannot see the neces- 
sity of it If any circumstances exist which 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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render it improper or inequitable to carry on 
proceedings in this court, they can always he 
brought to the notice of the court by motion 
or petition in the suit, or may be pleaded in 
bar or abatement. A formal bill for such 
a pm'pose seems to me to be needless litiga- 
tion, and I shall direct the bill as such to be 
dismissed, but allow it to stand as a petition 
in the several suits sought to be suspended, 
not requiring the complainant to file any 
formal answer or other pleading thereto. 

Supposing the matter to be properly 
brought before the court on petition and mo- 
tion thereon, the question arises whether the 
proceedings in this court ought be stayed, 
pending the suit brought in the Second dis- 
trict court of the parish of Orleans for the 
revocation of the will of Daniel Clark. 

The solution of this question depends upon 
that of a prior one; whether the defend- 
ants in the cases pending in this court are 
entitled further to litigate the will of Daniel 
Clark on which the complainant's claim is 
based. 

From an examination of the law of Lou- 
isiana, I am satisfied that the probate of a 
will is not conclusive against parties in pos- 
session of property which is sought to be re- 
covered from them by virtue of it, unless they 
were parties litigant in the probate proceed- 
ings. It may be and probably is prima 
facie evidence of the validity of the will, but 
it does not prevent the defendants from show- 
ing the will xo be invalid. Bouthemy v. 
Dreux, 10 Mart. [La.] 1; O'Donogan v. Knox, 
11 La. 389; Robert v. Allier, 17 La. 5; Rachal 
v. Rachal, 1 Rob. [La.] 115; Duplessis v. 
Lombard, 10 Rob. [La.] 193; Sophie v. Du- 
plessis, 2 La. Ann. 725; Succession of Du- 
puy, 4 La. Ann. 571; Abston v. Abston, 15 
La. Ann. 137. This is analogous- to the rule 
which prevails in England and in several 
states of this country as \o wills of real es- 
tate. In this state it seems to apply to wills 
of all kinds of property. 

While this is the general rule, I do not 
mean to decide any subsidiary question 
which may arise in these cases— such as 
whether the defendants are prescribed by 
lapse of time to contest the will or the pro- 
bate thereof. Such questions will be proper- 
ly decided when they arise in each case. 
But being satisfied that the general rights of 
the defendants are such as I have stated, the 
next inquiry is, In what manner shall they 
be allowed to raise the issue? 

If it were a new question, I should un- 
hesitatingly say that they could raise it in 
this court; and could either require a deci- 
sion upon it from the court itself, as upon 
one of the necessary questions in the cause 
or upon a separate issue of devisavit vel non. 
If the defendants are not concluded by the 
probate, I see no reason why they cannot con- 
test the validity of the will in these suits. 
It was never supposed that the validity of 
a will of real estate could not be questioned 
in a chancery suit, where it was set up as a 



ground of recovery or defense. It is true 
that the court has refused to entertain a suit 
for setting aside a will on the ground of its 
having been obtained by fraud. But in all 
other cases the well known issue of devisavit 
vel non shows that the court has entertained 
jurisdiction of the validity of wills of land 
from time immemorial, whenever the ques- 
tion has properly arisen in an equity suit. 
If it has not entertained like jurisdiction 
with .regard to wills of personalty, it has 
been because the probate thereof, in the ec- 
clesiastical courts of England, and in the 
probate courts of the other states, have al- 
ways been deemed conclusive upon all per- 
sons. 

In the case of Gaines v. Relf , 2 How. [43 U. 
S.] G50, the court seems to consider that there 
would be no difficulty m testing in this court 
the will of 1811 by an issue of devisavit vel 
non: and from a careful examination of the 
opinion of the supreme court in the case of 
Gaines v. Hennen, 24 How. [65 U. S.] 553, 
I am satisfied that the court regarded the 
validity of the will of 1813 as open to con- . 
testation in the circuit court It was ex- 
pressly conceded that the admission of the 
will to probate did not exclude any one who 
might desire to contest the will with Mrs. 
Gaines from doing it in a direct proceeding, 
or from using any means of defense by way 
of answer or exception, whenever she should 
use the probate as a muniment of title. The 
court moreover says: "And the probate does 
not conclude Relf and Chew, or any other 
parties having an interest to do so, to oppose 
the will when it shall be set up against them, 
by such defenses as the law will permit in 
like cases. It was with those qualifications 
of the probate of the will of 1813 that the 
case was tried in the court below, and they 
have been constantly in our minds in the 
trial of the appeal here." Page 55S. The 
court then says: "It is due to the merits of 
the controversy to advert to the decisions of 
the probate court of the Second district of 
New Orleans and to that of the supreme 
court, reversing it, more minutely than has 
been done, especially, too, as they are coin- 
cident with our conclusions upon the testi- 
mony regarding the execution by Mr. Clark 
of his olographic will of 1813, and the conceal- 
ment of destruction of it after his death." It 
thus appears that the court was prepared to 
examine the question of the validity of the 
will on its merits, had it been directly at- 
tacked, and had the question been directly 
raised in the pleadings. But it was not so 
raised in that case nor in the subsequent 
case of Gaines v. City of New Orleans, 6 
Wall. [73 U. S.] G42. In these cases the de- 
fendants contented themselves with contend- 
ing that the probate was null and void, be- 
cause the probate of the prior will of 1S11 
had not been directly revoked. This point 
being ruled against them, the will of 1S13 
stood unassailed upon the probate awarded 
by the supreme court, of Louisiana, which was 
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regarded as conclusive until the contrary 
should be shown. It is true that in the case 
of Gaines v. New Orleans, 6 Wall. [73 U. S.] 
703, it is said: "When a will is duly probat- 
ed by a state court of competent jurisdiction, 
that probate is conclusive of the validity and 
contents of the will in this court" 

But it was not necessary to decide this point 
in that case, and whilst the remark is strict- 
ly true with regard to wills of personalty in 
nearly every state in the Union, it is not 
true with regard to wills of realty in many 
states; and I do not suppose it to be true 
with regard to wills of either realty or per- 
sonalty in JLouisiana. If the state courts are 
not bound by the probate, I do not see why 
the United States courts should be bound 
thereby. I am referred to the opinion of this 
court delivered in Slay term, 1870, upon an 
application of Mrs. Gaines to remove into 
this court proceedings instituted in the Second 
district of the parish of Oi'leans by Fuentes 
and others for the revocation of the probate 
of the will of 1813. 

We then held that we had not probate ju- 
risdiction and could not entertain the ques- 
tions which were raised in that case. Such 
is still my opinion. But that is where the 
direct object of the proceeding is the grant- 
ing or revocation of probate; not when the 
validity of the will comes up incidentally on 
a question of property. The probate of the 
will is granted for the purpose of administer- 
ing the estate of the deceased, and confers 
authority upon the executor to do all things 
■necessary to that end. 

But if the executor of any other person 
claims, by virtue, of the will, property in the 
possession of a third person, who was not a 
party to the probate proceedings, and who 
claimed by a title adverse to the will, such 
third person is not concluded as to its valid- 
ity by the probate. 

Such I understand to be the laws of Lou- 
isiana, and when the validity of the will is 
brought in question in this incidental way, 
it is open for investigation in any court in 
which the title of the property may be litigat- 
ed, whether a state court or a court of the 
United States. 

If, then, the defendants are not concluded 
•by the probate of 1S56, but have still the 
right, unless barred by prescription, waiver, 
estoppel, or some other supervening cause, to 
contest the will under which the complainant 
claims, they ought in some way to have the 
benefit of the right. The United States courts, 
in attempting to administer state laws, must 
do so fairly, so as to secure to suitors all their 
just rights under those laws, otherwise they 
might be the means of much injustice and 
oppression. 

We, then, come back to the question wheth- 
er proceedings ought to be stayed in this 
court in the several cases referred to, until 
the defendants can bring to a termination 
the proceedings instituted by them in the 



Second district court of New Orleans for a 
revocation of the probate granted in 1856— 
of course, the application cannot be enter- 
tained in reference to the cases that have 
gone to a decree. They must be regarded as 
concluded. It can only be entertained in 
reference to those cases which are still unde- 
termined, none of which, as I understand it, 
are now at issue. 

Answers are yet to be filed therein. 

In view of the considerations which I have 
before stated, it is competent for the defend- 
ants to contest the validity of the will, either 
by answer in these cases, or by proceedings 
for a revocation of the probate in the parish 
court, or in both of the methods. Under these 
circumstances &tay of proceedings in this 
court is a matter entirely in the discretion of 
the court Had the defendants promptly re- 
sorted to the district court for redress, I 
should have felt it my duty to suspend pro- 
ceedings here until they could have had a 
fair opportunity to get the decision of the 
parish court But, as the supreme court re- 
marks, in Gaines v. New Orleans, 6 Wall. 
[73 U. S.] 703, the probate has been allowed 
to rest now - for twelve years (now fifteen 
years), and it seems to me unreasonable to 
tie the hands of the complainant I think I 
am bound in all the causes to proceed if the 
complainant shall so elect; and if the de- 
fendants are successful in procuring a revo- 
cation of the probate in the parish court be- 
fore the closing of testimony in this court, 
they will then have the benefit of it; other- 
wise they must depend on a contestation of 
the will in the causes pending here. 

The application is refused. 

[NOTE. For other cases involved in this 
litigation, see note to Gaines v. Sizardi, Case 
No. 5,175.] 
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Case No. 5,146. 

FUGATE v. BRONAUGH. 

[3 Cranch, C. C. 65.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S2G. 

Suit bt Administrator— Bond to His Intestate, 

In a declaration by an administrator upon a 
bond to his intestate he must aver himself to 
be administrator, and make profert of his let- 
ters of administration. 

Debt, on bond to Gerrard Fugate, by his 
administrator. The declaration commences 
thus: "Washington County, to wit: Jere- 
miah W. Bronaugh was attached to answer 
unto Joseph Fugate, administrator, &c, of 
Gerrard Fugate, deceased, of a plea that he 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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render to the said Joseph $1000, whereupon 
the said Joseph, by G. C. Lee, his attorney, 
complains," <&c. The declaration contains no 
averment that the plaintiff was adminis- 
trator, nor a profert of the letters of admin- 
istration. The defendant demurred specially 
for several assigned causes, but not for want 
of such an averment and profert 

Bat THE COURT, considering it a good 
cause of general demurrer, rendered judg- 
ment for the defendant, for want of an aver- 
ment that the plaintiff was administrator, 
an£ for want of a profert of the letters of 
administration. 



Case HSTo. 5,147. 

Ek parte FULLER. 

[2 Story, 327;-* 5 Law Rep. 210.] 

Circuit Court, D. Massachusetts. May Term, 
1842. 

"Wills — Devise op Real Pkopekty — "When it 

Takes Effect — Acceptance — Disclaimer — 

Bankruptcy of Devisee — Probate. 

1. In a devise of real estate, the title passes 
to the devisee at the death of the testator, and 
the probate of the will relates hack to that time. 

' [Cited in Bums v. Travis, 117 Ind. 49, 18 N. 
E. 45.] 

2. A devise by will vests in the devisee only 
upon his consent thereto; but when the devise 
is plainly for his benefit, as if it be of an uncon- 
ditional fee, without trust or incumbrance, his 
consent will be presumed, and some solemn act 
is required to constitute a disclaimer or renun- 
ciation thereof. 

[Cited in Drury v. Naticls, 10 Allen 1S2; Al- 
lison v. Smith, 16 Mich. 420.] 

3. The provision in the Revised Statutes of 
Maine (chapter 92, § 25), in relation to the pro- 
bate of wills, is merely affirmative of the law, 
as it antecedently stood. 

[Approved in Adams v. De Cook, Case No. 

51. Cited in Brooks v. McComb, 3S Fed. 

320.] 
[Followed in Bridge v. Ward, 35 Wis. 692.] 

4. Where a devise has been made to a bank- 
rupt, and accepted by him, it is a fraud upon 
his creditors for him to disclaim, or renounce 
it, and the court will compel him to do all acts 
necessary to perfect his title to the devised es- 
tate. 

5. An estate was devised unconditionally to 
A. and his sister. Subsequently to this, but be- 
fore the will had been admitted to probate, A. 
filed his petition to be declared a bankrupt. 
Held, that the estate, so devised, became the 
property of the assignee appointed in bankrupt- 
cy, so that he might sell and convey the same, 
as a part of the estate of A. 

This case came up in the district court 
[case unreported] on a petition by the as- 
signee [Henry W. Fuller] for leave to sell 
one undivided half part of certain real estate 
in Portland, Maine, which was devised to 
Andrew Boss, a bankrupt, and his sister; 

i [Reported by William W. Story, Esq.] 



and which was referred to in the original 
petition of the bankrupt, as follows: "David 
Boss, of Portland, Maine, grand-father of 
your petitioner, died at Portland, Ma, the 
latter part of December, 1841, and your pe- 
titioner has reason to believe he may, by 
his wife, have bequeathed to him and Ids 
sister, a certain piece of property in Port- 
land. The instrument purporting: to be ins: 
last will and testament has not been present- 
ed for probate, and of course has not be**n 
proved, approved and allowed.'* Andrew 
Ross filed his petition to be declared a bank- 
rupt on February 8th, 1842, and was declar- 
ed a bankrupt on March 22d, 1842. David 
Ross, the grand-father of Andrew, died De- 
cember 29, 1S41, testate. His will was pre- 
sented and filed for probate at Portland, 
March 15, 1842, and was proved, approved, 
and allowed, April 19, 1842. Andrew Ross, 
who was named in the will as one of the 
executors, upon being informed of the fact, 
declined accepting that office, and David 
Ross, Jun., the other executor, was appoint- 
ed and qualified as executor. By the will, 
the estate in question was devised uncondi- 
tionally and in fee, to Andrew Ross and his 
sister. The will was not filed for probate 
until after the filing of Andrew Ross's peti- 
tion to be declared a bankrupt; and was not 
proved and allowed, until after he was de- 
clared a bankrupt Andrew Ross, living in 
Boston, had nothing to do with his grand- 
father's estate, and did no act accepting or 
declining the devise. Upon this statement 
of facts, the following question was ordered 
by the district court to be adjourned into this 
court, namely: "Whether, upon the forego- 
ing facts, the said real estate, devised as 
aforesaid to Andrew Ross, is the property 
of the said assignee, so that he may sell and 
convey the same as a part of the estate of 
the said Ross." 

ET. W. Fuller, as assignee. 
Mr. Rogers, for the bankrupt 

STORY, Circuit Justice. Two questions 
arising upon the statement of facts are sub- 
mitted to this court for decision. 1. In the 
first place, when upon the principles of the 
common law, does a devise of real estate 
take effect in the state of Maine? 2. Is it 
from the date of the probate of the will, or 
from the death of the testator, and as con- 
nected with this, whether any assent to the 
devise is required before the estate vests in 
the devisee? Now, upon this question, I can- 
not say that I feel any doubt The probate 
courts of Maine (like the probate courts of 
many other states in the Union) have orig- 
inal and exclusive jurisdiction over wills of 
real estate, as well as of personal estate; 
and the decision of the proper probate court, 
original or appellate, as to approval or dis- 
approval of such wills, is final and conclu- 
sive as to the validity thereof, and cannot 
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be questioned or reexamined in any other 
tribunal; In short, our probate courts gen- 
erally possess the same exclusive jurisdic- 
tion over the probate of wills of real estate, 
that the ecclesiastical courts of England ex- 
ercised over wills of personalty* This is ad- 
mitted on all sides; and, indeed, is now too 
firmly established to admit of juridical con- 
troversy. 

Now, as soon as a will of real estate, or 
personal estate, is admitted to probate, and 
-approved, I take it to be clear, upon the 
principles of the common law, that the pro- 
bate relates back to the death of the testator, 
and affirms and fixes the title of the devisee 
thereto, *from that period. This would seem 
a necessary result; for no title can pass by 
descent or distribution to the heirs or next 
of kin of the testator, since the whole is 
disposed of by his will; and the title cannot 
be in abeyance, or in nubibus, at least, in 
contemplation of law. Thus, in every trial 
at the common law, involving a title by de- 
vise, if the devisee assents thereto, the title 
is in him from the death of the testator, by 
mere operation of law, if the will is establish- 
ed by the verdict of the jury; although the 
trial may not occur, until many years after 
the death of the testator. The like rule ap- 
plies to the probate of wills of personalty 
in the ecclesiastical courts, where the title 
of the legatees, and of the executor, takes 
effect by relation from the death of the tes- 
tator. It is wholly unnecessary to cite au- 
thorities upon such a* point. But, if it were 
necessary, Co. Litt. 111b, is directly in point, 
where Lord Coke says, that, "In case of a 
devise by will of lands, whereof the devisor 
is seized in fee, the feehold, or interest in law, 
is in the devisee before he doth enter; and 
in that case, nothing, having regard to the 
estate or interest devised, descendeth to the 
heir." The same doctrine was firmly es- 
tablished in Massachusetts (from which 
Maine derives its jurisprudence) long before 
my time; and it is fully recognized in the 
case of Spring v. Parkman, 3 Fairf, [12 Me.] 
127. The case of Shuinway v. Holbrook, 1 
Pick. 114, proceeds upon the admission of 
the like doctrine, and shows that no title 
can be proved to land by devise, in a court 
of common law, until the will has been prov- 
ed in the proper court of probate. 

As to the other point, there is no doubt 
that the devisee must consent, otherwise the 
title does not vest in him. But where the 
estate is devised absolutely, and without 
any trust or incumbrances, the law will pre- 
sume it to be accepted by the devisee, be- 
cause it is for his benefit; and some solemn, 
notorious act is required, to establish his re- 
nunciation or disclaimer of it Until that 
is done, "Stabit presumptio pro veritate." 
That is sufiiciently shown by the case of 
Townson v. Tickell, 3 Barn. & Aid. 31, cited 
at the bar, and the still later case of Doe d. 
Smyth v. Smyth, 6 Barn. & C. 112. Brown 
v. Wood, 17 Mass. 6S, and Ward v. Fuller, 
9FED.CAS.— 62 



15 Pick. ISo, manifestly proceeded upon the 
same foundation. 

Now, in the present case, there is no pre- 
tence to say, that Ross has ever renounced 
or disclaimed the estate devised to him. The 
statement of facts is, that he has done no 
act accepting or declining the devise. If so, 
then the presumption of law is, that he has, 
by implication, accepted it, since it gives him 
an unconditional fee. But I think, that the 
very formulary, in which he has inserted a 
reference to it in the schedule of his estate 
is decisive to show that he intended to ac- 
cept whatever estate should be devised to 
him by his grandfather's will. Until he 
filed his petition in bankruptcy, the presump- 
tion of his acceptance is irresistible; for it 
was clearly for his benefit; and after he had 
done so, I am of opinion, that he had no 
right to disclaim or renounce it It would 
be a fraud upon his creditors; and a court 
of equity would compel him to do all acts 
necessary to perfect his title to the devised 
estate; and if he did not, no court of bank- 
ruptcy would decree him a certificate of dis- 
charge. The bankrupt act of 1S41, c. 9, § 
3 [5 Stat 440], vests "all the property and 
rights of property, of every name and 
nature," of the bankrupt, by mere operation 
of law, in his assignee, upon the decree of 
bankruptcy. Nothing can be clearer, than 
that, at the time of his bankruptcy, the de- 
vise in the present case was a right of prop- 
erty vested in Ross. The law presumed his 
acceptance, until the contrary should be 
shown. His title could be devested only by 
his renunciation and disclaimer of the devise 
before that time; and the subsequent pro- 
bate of the will, by relation, made the title 
complete in the assignee. If Ross's consent 
had been necessary to make it complete, he 
was bound formally to give it; and he may 
even be compelled to give it, by a court of 
equity. The right of property was incho- 
ate, if it was not consummated, in the as- 
signee from the moment of the decree in 
bankruptcy; and no subsequent act of the 
bankrupt could change it 

It has been suggested, that the devise was 
not beneficial to Ross, and therefore no pre- 
sumption can arise of his acceptance of it 
How that can be well made out, I do not 
perceive. Before his bankruptcy, it was 
clearly for his benefit; and that event has 
not changed the nature of the interest, but 
merely the mode of appropriating it His 
own voluntary act has enabled his creditors 
to have the benefit of it As an honest debt- 
or, he must desire, that his creditors shQuld 
derive as much benefit from all his "rights 
of property," as is possible. It would be a 
fraud on his part to withdraw any fund 
from their reach by a disclaimer or renuncia- 
tion; and it ought to deprive him of a certifi- 
cate of discharge. It is, therefore, clearly 
now for his benefit to presume his acceptance 
of the devise; rather than to presume him 
willing to aid in the perpetration of a fraud. 
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If this, be the true posture of the case, 
standing upon the general principles of the 
common law, the remaining question is, 
whether the Revised Statutes of Elaine, of 
1840, c. 92, § 25, have made any alteration in 
the operation of the common law, as to the 
probate of wills. The 25th section declares; 
"No will shall be effectual to pass real or 
personal estate, unless it shall have been 
duly proved and allowed in the probate 
court; and the probate of such will shall be 
conclusive as to the due execution thereof." 
The argument is, that under this clause, a 
will is a mere nullity before probate; that 
the probate gives it life and effect from that 
time, and not retroactively. It appears to 
me that this section is merely affirmative of 
the law, as it antecedently stood. The will 
before probate, is, in no just juridical sense, 
a nullity. The very language of the section 
prohibits such an interpretation. The will 
must still be the foundation of the whole 
title, inchoate and imperfect, if you please, 
-until its validity is ascertained by the pro- 
bate, but still a will, and not a nullity. It 
would be an anomaly in the use of language, 
to speak of the probate of a nullity. The 
probate ascertains nothing, but the original 
validity of the will as such. The fact of the 
testator gave it life; his death consummated 
the title, derivatively from himself; and the 
probate only ascertains that the instrument 
in fact is what it purports on its face to be. 
It might as well be said that a will of real 
estate, at the common law, is a nullity, until 
a jury has ascertained its validity; whereas 
the verdict ascertains only the fact that the 
title under the will is perfect, because it 
was duly executed by a competent testator, 
and therefore took effect by relation from 
the time of his death. 

But if the argument itself were well found- 
ed, it would not warrant the inference at- 
tempted to be drawn from it By the pro- 
bate, when granted, the will, under the sec- 
tion, takes effect by relation back from the 
death of the testator. It recognises and 
vests the title in the devisee from that mom- 
ent. It would otherwise happen, that if he 
should die before the probate, having ac- 
cepted of the devise, no title could vest in 
him; but the bounty of the testator would 
be defeated. Such a construction of the sec- 
tion would be productive of the grossest 
mischiefs; and there is not a word in the 
section, which authorizes, or even counten- 
ances it The section only provides, that no 
will shall be effectual to pass real estate, un- 
less it shall have been duly proved; not, 
until it shall have been duly proved. When 

proved, it is to all intents and purposes a will; 
and it is to operate upon the interests of 

the testator, when he intended, that is, from 

the time of his death. 
Upon the whole, my opinion is, that the 

question propounded by the district court, 

ought to be answered in the affirmative; and 

I shall direct a certificate accordingly. 



Case Ho. 5,148* 

In re FULLER. 

[1 Sawy. 243; i 4 N. B. R. 115 (Quarto. 29), 

18 Pittsb. Leg. J. S2; 2 Chi. Leg. News, 

373; 2 Leg. Gaz. 293.] 

District Court, D. Oregon. Aug. 1, 1870. 

Bankruptcy— When Judgment Void— Creditors 
of Bankrupt, when not Enjoined— Stipula- 
tion in Judgment as to Interest. 

1. A judgment taken contrary to. the bank- 
rupt act is not void unless a petition in bank- 
ruptcy is filed by or against the debtor within 
sis months from the entry of the judgment. 

[Cited in Re Brinkman, Case No. 1,S84.] 

2. A judgment by confession is not void under 
the Code for want of a sufficient statement of 
the facts out of which the indebtedness arose, 
except as to creditors who have acquired a lien 
upon the debtor's property before a sale upon 
the confessed judgment Query, whether such 
judgment is even then void if it can be shown 
by evidence aliunde, that the judgment was in 
fact given in good faith and for an actual debt. 

[Cited in Thames v. Miller, Case No. 13,860.] 

3. The district court has jurisdiction to as- 
certain and liquidate all liens upon the bank- 
rupt's property, and in the exercise of this ju- 
risdiction may enjoin a creditor from enforcing 
a judgment in a state court against the proper- 
ty of the bankrupt, but after the process of the 
state court has been executed byo a sale of 
property, the district court will not interfere. 

[Cited in Re Mallory, Case No. 8,991; Re 

Moses, Id. 9,869.3 
[See The Alexandria, Case No. 179.] 

4. A stipulation in a judgment that the in- 
terest on it shall bear interest if not paid an- 
nually, is void and does not make such judg- 
ment* usurious. 

This was a motion to modify an injunction 
allowed on the petition of the bankmpt 
under section 40 of the bankrupt act [of 1867 
(14 Stat 517)]. 

Lansing Stout, for the motion. 

M. W. Pechheimer, contra. 

DEADY, District Judge. Price Fuller was 
adjudged a bankrupt in this court on De- 
cember 20, 1869, upon his own petition there- 
for, filed on the 18th of the same month. 

On March 27, 1869, the bankrupt con- 
fessed judgment without action in the cir- 
cuit court for the county of Benton in favor 
of Green B. Smith for the sum of $2,665, 
with interest payable annually at one per 
centum per month, and if not so paid to 
be considered as principal and thereafter to 
draw the same rate of interest as the orig- 
inal principal. 

The confession states the origin of the 
indebtedness for which the judgment was 
confessed as follows: "The facts out of 
which said indebtedness arose are these, for 
money, gold coin, borrowed of and in hand 
paid to me, the said defendant, by the said 
Green B. Smith." 

At the date of this judgment the bankrupt 
owned two tracts of land in Benton county, 
one containing 640 and the other about 23 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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acres. The judgment was duly docketed on 
the day it was confessed and thereafter be- 
came a lien upon the real property afore- 
said. On November 20, said Smith sued out 
execution upon said judgment, upon which 
the sheriff of the county aforesaid on De- 
cember 2, 1860, sold of the personal prop- 
erty of the bankrupt what brought at such 
sale $50.50; and on December 24, 1869, said 
sheriff sold upon said execution the first 
mentioned tract of land aforesaid, to one 
Thomas Reed for the sum of §2,750"; and 
on January 7, 1S70, said sheriff levied upon 
the second mentioned tract of land aforesaid 
and was proceeding to sell the same on 
January 10 thereafter when he was enjoined 
Dy the process of this court 

On January 4, 1S70, the bankrupt filed a 
petition in this court praying that the sher- 
iff aforesaid be enjoined from paying over 
to said Smith any of the proceeds of the 
sale of the real property aforesaid, and from 
selling upon said execution any of the real 
property of the bankrupt On reading and 
filing the petition, an order was made al- 
lowing the writ of injunction as prayed for. 

In addition to other facts above stated, 
it was alleged in the petition, that the prop- 
erty aforesaid would not fetch so much at 
the sheriff's sale as upon a sale by the as- 
signee, because of doubts existing as to 
the legality of a sale by the former, and 
that if the property already sold were re- 
sold by the assignee, it would, in the opinion 
of the petitioner, bring §3,000, and that said 
Smith at the time pf accepting the confes- 
sion of judgment aforesaid, "knew the peti- 
tioner to be insolvent" On July 11, Smith 
applied to the court for an order modifying 
the injunction so as to permit the sheriff 
to pay over the proceeds of the property 
sold before the service of the injunction. 

By agreement between counsel for the ap- 
plication and the assignee (who had been 
appointed since the allowance of the in- 
junction) the motion was heard on July 18. 
On the hearing, among other papers in the 
case, counsel for the assignee read a paper, 
verified by said Smith on January 27, setting 
forth the nature of his demand against the 
bankrupt, the consideration thereof, what 
security he had therefor, as above stated, 
and that the property aforesaid is not worth 
more than his claim, and "prays that the 
money in the hands of the sheriff and the 
property remaining unsold be released to 
him." 

Upon these facts the reasonable inference 
is, that Smith took the judgment in viola- 
tion of the bankrupt act It was taken 
with a knowledge of Fuller's insolvency, and 
therefore must be presumed, in the absence 
of any evidence to the contrary, to have 
been taken with the belief that a fraud on 
the act was intended. But as the judgment 
was given more than six months before the 
filing of the pettion by the bankrupt, it is 
not void although taken contrary to the act 



The bankrupt act does not avoid a judg- 
ment except as declared and provided in 
section 35 of the act Section 39 declares 
what conduct of a debtor shall be deemed 
an act of bankruptcy. It also imposes a 
forfeiture of his debt upon the creditor who 
participates in the act of bankruptcy, and 
gives the "assignee a right of action to re- 
cover the money or property paid or trans- 
ferred contrary to the act, by means of an 
act of bankruptcy. But it does not declare 
that a judgment or other act which is to 
be deemed an act of bankruptcy on the part 
of the debtor, is also to be held void as a 
judgment Sections 35 and 39 must be taken 
together. The one defines an act of bank- 
ruptcy, and the other declares when and 
under what circumstances acts done or suf- 
fered by the debtor shall be void. 

So far, then, as the bankrupt act is con- 
cerned, this judgment is valid, because not 
given within six months before the filing 
of the petition by the bankrupt In other 
words, neither Fuller nor any of his cred- 
itors having petitioned to have the debtor 
adjudged a bankrupt, within six months 
from the confession of this judgment, it is 
cured by lapse of time. 

This injunction was allowed without argu- 
ment, and at the time I had an impression 
that the judgment was void under the Code, 
because the confession did not sufficiently 
state the facts out of which the indebted- 
ness arose. There can be no question of tiie 
insufficiency of the statement, but upon ex- 
amination of the subject, I am satisfied that 
the judgment is not therefore void. In Mill- 
er v. Earle, 24 N. Y. 110, the question was as 
to the effect to be given to a judgment like 
this, and the court said: "As between the 
parties themselves, however, the judgment 
confessed should be held legal and valid; 
that being so, the levy and sale of property 
under it was good as against the defendant 
and all the world, except judgment credit- 
ors existing and having a lien upon his prop- 
erty." 

In Lee v. Figg, 37 Cal. 336, the same ques- 
tion arose in relation to a judgment con- 
fessed in 1851 upon a defective statement by 
Barton Lee in favor of Henley & Hastings. 
Sawyer J., delivering the opinion of the 
court, said: "The judgment is good as be- 
tween Henley & Hastings and Barton Lee, 
and was only subject to be attacked for 
fraud by creditors of Lee, who were de- 
frauded thereby, and that in some direct 
proceeding before a sale of the property un- 
der it to innocent parties." 

It is shown by these authorities, that a 
judgment, though confessed upon a defect- 
ive statement, is not absolutely void, but 
only so, as to creditors who have a lien upon 
the property sought to be affected by the 
judgment Indeed, in Lee v. Figg, supra, 
the learned judge maintained, that even as 
against lien creditors, the insufficiency of 
statement is only prima facie evidence of 
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fraud, and that it was admissible to support 
the judgment by proof that the transaction 
was in good faith and the judgment, con- 
fessed upon an actual existing debt 

At or before the filing of the petition it 
does not appear that any of the creditors of 
the bankrupt had a lien upon the property 
affected by this judgment, and * therefore 
they were not then in a condition to ques- 
tion its validity. Nor does it appear that 
they have since obtained a specific lien 
thereon bj r judgment, or the like; but I 
think the act must be construed as giving 
the creditors who prove their debts, from 
and after the filing of the petition, such a 
direct interest in the property or assets of 
the bankrupt as to enable them, or the as- 
signee for them, to attack such a judgment 
by suit as fraudulent in law or fact. 

The judgment against the bankrupt hav- 
ing, by lapse of time, become valid, so far 
as the bankrupt act is concerned, Smith has 
acquired a lien thereby upon the real prop- 
erty in question. Upon the application of 
parties interested, this court has jurisdic- 
tion to ascertain and liquidate this lien 
(Bankrupt Act, § 1), and while so doing, to 
enjoin Smith from enforcing the same by 
execution out of the state court But after 
the process of the state court has been exe- 
cuted, -and the property sold thereon, it is 
too late for this court to interfere. The pur- 
chaser at such sale acquires a good title, 
and this is so, even if the judgment was 
fraudulent, provided the purchaser was an 
innocent one. For this reason, as well as 
upon general principles, this court could not 
set aside the sale upon the process of the 
state court and order the property re-sold, 
however apparent it may be that it was sold 
much below its real value. The remedy 
was in the state court, upon objections to 
the confirmation of the sale. 

It is not necessary now to consider whether 
the assignee may maintain action to. recover 
the proceeds of this property upon the 
ground that the judgment was void under 
the Code. This injunction is not ancillary 
to any suit for that or other purpose, but 
was allowed under section 40, to prevent 
"any person from making any transfer or 
disposition of the debtors property" pending 
the petition to have the debtor adjudged a 
bankrupt Here, however, there seems to 
be, at best, only a right of action in the as- 
signee to recover these proceeds as money 
had and received to his use. It may also be 
questioned whether the injunction allowed 
by section 40, extends to a case of voluntary 
bankruptcy. 

Objection is also made against this judg- 
ment that it is usurious. This objection is 
predicated upon the stipulation in the judg- 
ment that the accruing interest should bear 
interest if not paid annually. There can te 
no doubt but this provision shows that it 
was intended that this judgment should 
draw more than the legal rate of interest. 



But I do not think a judgment or decree can 
become usurious by any such means. The 
Code provides the rate of interest a judg* 
ment shall bear and the parties cannot 
change it by stipulations or terms inserted 
therein. Such stipulations are simply void- 
as, for instance, that the interest accruing 
on a judgment shall be paid annually, and if 
not shall bear interest as principal. The 
payment of a judgment confessed for a sum 
due may be enforced by execution, but if 
the creditor neglects or forbears to use this 
remedy he cannot recover interest on inter- 
est accruing in the meantime. Besides, in 
this case this stipulation never was attempt- 
ed to be enforced, as the property was sold 
on the execution long before the expiration 
of the first year after the entry of judgment. 

As to the money arising from the sale of 
the 640 acre 'tract, on December 24, I think 
the injunction was improperly allowed, and 
so far it must be dissolved and the assignee 
left to pursue such remedy in the premises, 
if any, as he may be advised that he has. 
As to the 23 acre tract a dissolution of the 
injunction is not asked for. There can be no 
doubt but that the court had power to enjoin, 
the attempted sale of this property, but 
whether there is any sufficient reason for its 
continuance may be a question. This may 
depend upon whether the assignee may feel 
warranted in beginning a suit to set aside 
the judgment on the ground of fraud. U 
the judgment should be set aside on th?t 
ground, this tract of land would be discharg- 
ed from the lien and become a part of the- 
general assets of the bankrupt 

As to the $50.50 made on the execution on 
December 2, by the sale of personal proper- 
ty, it belongs to the estate of the bankrupt 
The judgment gave Smith no lien upon the 
personal property of his debtor, and the fil- 
ing of the petition in bankruptcy, on De- 
cember 18, and the subsequent adjudicatioi), 
avoided the lien of the levy made on Novem- 
ber 20 previous. 
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FULLER v. COLBY et al. 

[3 Woodb. & M. 1; i 9 Law Rep. 397.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1846.2 

Seamen— Degree of Punishment Allowed— Re- 
taliation— Use of Weapons. 

1. A seaman stands in relation to the master 
of a vessel like a child to a parent, or an ap- 
prentice to a master, or a scholar to a teacher, 
so far as regards obedient and respectful de- 
portment, and is punishable corporally for a 
deportment or language not obedient or re- 
spectful. 

2. The punishment, however, must be not ex- 
cessive, considering the nature of the offence, 



i [Reported by Charles L. Woodbury, Esq., 
and George ilinot, Esq.] 
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and a single blow with the hand, producing no 
wound, is not so. 

3. A seaman on receiving such a blow for 
such an offence is not justified in drawing and 
brandishing a knife or an axe; nor is he justi- 
fied in using them to prevent his arrest, wheth- 
er for the original offence, or the use of the 
knife. 

4. The master is authorized to order the 
mate to assist him to make such an arrest; 
and the mate and the master may seize deadly 
weapons in order to resist those of that char- 
acter in the hands of the seaman, and to put 
down mutinous and insubordinate conduct in 
him and the rest of the crew, dangerous to the 
officers and the safety of the vessel, and to re- 
store order and obedience on board; and if 
necessary may ure them for this last purpose. 
A seaman has no right to refuse to lay down 
such deadly weapons, till the officers do theirs 
first, and is not protected from further vio- 
lence in such case by law, if retreating to the 
prow of the vessel, or by any other course than 
obedience. 

[Cited in The George Kintmian. Case No. 5,- 
335; IT. S. v. Trice, 30 Fed. 492.] 

[Cited in Gabrielson v. Waydell, 135 N. Y. 
13, 31 N. E. 969.] 

5. But if .then punished improperly, or too 
severely for a past offence, he has full redress 
on his return; or if attacked, without provoca- 
tion or disobedience on his part, he can defend 
himself; and under all excessive blows and 
"^inishment for disrespect or disobedience, he 
<;an justify as a child or apprentice or scholar 
resisting the excess. 

6. In the present improved condition of sea- 
men, it is best not to punish corporally any 
except minors for slight offences, and unless in 
case of mutiny and imminent peril, it is better 
to delay all punishment till the parties have 
full time to become cool and apologize. 

[7. Cited in Folger v. The Robert* G. Shaw, 
Case No. 4,S99, to the point that where the 
merits have been fully examined in the court 
below on the evidence and law, the judgment 
there rendered though appealed from, is prima 
facie right until shown to be wrong.] 

[8. Cited in The Guiding Star, 1 Fed. 349, 
to the point that actions for aggravated as- 
saults upon seamen are in personam only.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a libel filed before Judge Sprague, 
in the district court, against the defendant 
and Reuben Frye. There was no service on 
Frye. That court rendered judgment for the 
libellee [Case No. 14,830], and from that judg- 
ment the libellant appealed. The case came 
on for hearing at the last May term; and 
the substance of the libel appeared to be as 
follows: B. C. Fuller having been hired as 
a seaman on board the ship Clarissa Andrews, 
on the 13th March, 1845, while engaged at 
sea in mending some sails, alleged that the 
master [E. C. Colby] charged him with sew- 
ing uneven, and struck him, and swore at 
him, and went to his cabin for his pistols, 
and called for his mate, and, both followed 
him, one with pistols and the other with a 
belaying-pin. The libellant took up an axe 
to defend himself, and refusing to lay it 
down, unless the mate first laid down the 
pin, the master fired at him, and woundea 
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his face with shot, and put out one of his 
eyes, and endangered the sight of the other; 
and afterwards on the voyage inhumanly 
placed him in irons, to his great damage, in 
the sum of $1999. 

The answer of the captain admitted the 
shipping of the libellant as alleged, but aver- 
red that he did not perform his duty faith- 
fully, or obey orders, but tried to excite 
mutiny, and to use his knife against the en- 
forcement of orders. It further averred, that 
while the libellant was mending the sail, and 
was asked why he did not sew straight, he 
replied, that he sewed it as directed by the 
captain. The latter told him to give him 
none of his insolence, and the libellant re- 
plied, "I am no more insolent than you;" 
which, being language not proper to his com- 
mander, on board a vessel in presence of the 
rest of the crew, the libellee struck, or slapped 
his head with his open band; whereupon the 
libellant drew his knife, and the libellee called 
on the mate to assist in securing him. It 
averred next, that when the mate came 
forward for this purpose, the libellant made 
two passes at him with his knife, and the 
libellee then ordered the mate to knock him 
over with the capstan bar, if not able otherwise 
to disarm him; that the libellant then seized 
an axe and threatened to cut down whomso- 
ever approached him, and retreated under a 
boat, and refused absolutely and uncondi- 
tionally to return to duty. It stated further 
that all the crew then left their stations, and 
two of them refused any assistance to the 
captain, and one encouraged the libellant,— 
whereupon the libellee deemed it necessary 
to procure arms and subdue the offenders, 
and ordered him to put down the axe or he 
should fire; and the libellant replying he 
should not, he took aim at his right arm, by 
which the axe was held, and with a pistol 
loaded only with shot and standing eleven 
feet from him; that his wounds were care- 
fully dressed as soon as the ship, which was 
drifting without anybody at the helm, could 
be got under way, and the men recalled to 
duty. In respect to the confinement of the 
libellant in irons, it was averred not to 
have been until his conduct indicated there 
was danger in his being at large; and on 
reaching the port of Havre, he was placed 
in the hospital till the vessel sailed for this 
country, when he was brought home in a 
cabin, and allowed to come on deck at times, 
and in no way treated with harshness, nor 
essentially injured. 

Leave was asked and given to amend the 
answer; but as the amendment was offered 
since the testimony was closed, the libellant 
was allowed time to take further evidence 
and ask further questions of his witnesses, 
to explain or rebut it, if by filing an affidavit 
he expected he should be able to rebut it. 
The testimony in the case was mostly in dep- 
ositions; and the court requested the rest 
of it, after hearing two witnesses orally, to 
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be taken before a magistrate or commission- 
er, with notice to the opposite party .3 The 
evidence will be stated in connection with 
the opinion of the court, and the conclusions 
formed from it, so far as they may seem to 
be material. 

F. W. Sawyer, for libellant 
Bigelow & Clarke, for libellee. 

WOODBURY, Circuit Justice. Most of the 
testimony in this case, as to the disputed 
points, comes, on the one side from seamen, 
and on the other from the mates, corrob- 
orated by two or three of the seamen. The 
former witnesses for the libellant give an as- 
pect to the case more as set out in the libel; 
while the latter, for the libellee, tend strong- 
ly to sustain the averments in the answer. 
In relation to the points most material, the 
contradictions are not so strong as on some 
subordinate questions of very little moment 
in settling the rights of the parties. It must 
be admitted, from all the proof, that the li- 
bellant in the end suffered severely; was 
shot down, put in irons, "and deprived for 
some time of his liberty. This was done by 
the respondent, and it is certain that he 
should be made to atone for it fully, unless 
showing a justification by the misconduct of 
the libellant, and the legal authority of the 
captain, either to punish him to such an ex- 
tent, or to do the acts he did in the suppres- 
sion of mutinous behavior by the libellant, 
and in the preservation of the vessel, crew, 
and cargo, under the captain's charge. The 
truth of the case can best be ascertained by 
examining the facts chronologically, and ap- 
plying the law to them as we go along, after 
fixing what they are, as near as may be, 
amidst the conflicting testimony and circum- 
stances with which the truth is surrounded. 
It is stated by both classes of witnesses, that 
the libellant first used language which, how- 
ever usual in private life between persons in 
like stations, was, from a seaman to his com- 
mander, before the rest of the crew, and at 
sea, at least disrespectful if not insolent. It 
was of bad example to others, considering 
the relations which exist between officers 
and their men, and which relations demand 
towards the former a courtesy and obedi- 
ence that are necessary, if not indispensable 
to preserve order and safety to both life and 
property on board. 

The next material fact testified to on all 
sides, and admitted in the answer, is, that 
the captain returned or punished this lan- 
guage with a blow. Some of the witnesses 
say two blows; others speak of but one. 



s In admiralty cases, this court would have 
the testimony taken in writing, when conven- 
ient, if it is to go up to another court; other- 
wise oral. Dunl. Adm. Pr. 251, 252; 2 Br. 
Civ. Adm. Law, 428. In the supreme court 
it is heard only in writing. [The Samuel] 3 
Wheat. [16 U. S.] 77. 



The general character given of the captain 
is not that of hai'shness or quickness of tem- 
per and great severity, but rather the re- 
verse; while that of Fuller, though not bad 
in the opinion of some of the witnesses, was 
such that, according to a part of the evi- 
dence, he had previously stated he would 
take no short answers from any of the offi- 
cers. The voice of the captain on this occa- 
sion, is also sworn to have been mild; while 
that of Fuller was harsh and angry. I am 
inclined then to the conclusion, on all the 
evidence, that the blow struck by the cap- 
tain was a single one, and not severe; nor 
was it cruel or unusual. He swears it was 
with the open hand. No one pretends it 
knocked the libellant over, or left any mark 
or bruise. It was not then a cruel punish- 
ment; and we all know it not to have been 
an unusual one. The conclusion is, that if 
not entirely justifiable, it was still not so 
much beyond what the disrespectful lan- 
guage of the libellant provoked for punish- 
ment, and excused, as to justify him in draw- 
ing a dangerous weapon, and making, as 
some of the witnesses testify, two passes 
with it at the mate when he came forward 
to secure the libellant, under the commands 
of his superior. At the time the captain 
called for the mate, according to some of 
the evidence, the libellant drew his knife, 
and said to the captain, "I will be damned 
if you flog me." And the truth probably is, 
from all the evidence as to this point, that 
he drew the knife rather to prevent further 
punishment anticipated than on account of 
the blow he had received, or in mere retalia- 
tion of it Neither his life nor limbs were 
then in danger, and it was his duty to have 
obeyed the commands of the captain to lay 
down his weapon, and submit to the discip- 
line of the ship; and if that had then been 
carried further, and into a severity not jus- 
tified by the facts and the law, he would be 
entitled to, and would doubtless have receiv- 
ed, ample redress on his return home. 
Thompson v. Busch [Case No. 13,944]; 
Thorne v. White [Id. 13,989]; Relf v. The 
Maria [Id. 11,692]. The acts of congress pun- 
ish a captain for extreme severity and mis- 
conduct, as well as a seaman for disobedi- 
ence. This court will always be quite as 
anxious to redress any wrongs inflicted on 
the less intelligent seaman, as on his more 
educated oflScer,— the law demanding a strict 
adherence to duty from both, proper lan- 
guage no less than proper acts, as the only 
means of protecting the rights of both, and 
rendering their situations respectable, and 
securing the interests and welfare of all con- 
cerned in the voyage. See U. S. v. Peterson 
[Id. 16,037]. 

So far, then, as this blow, standing alone 
and independent of the firing, and wounding 
afterwards, is now set up as a separate 
ground for recovering damage, it would 
seem, if technically unjustifiable, to warrant 
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no damages but nominal ones— no others 
from it having been proved or pretended to 
exist But so slight a blow as a punishment 
for insolence seems to me not a crime in a 
captain. In common cases between individ- 
uals, it is true that words do never justify 
blows; but between officers and seamen all 
blows are proper for disobedience and in- 
solence, which are justifiable by a parent to 
a child. See cases cited hereafter. It is the 
peculiar relation between the parties, which 
changes their rights and powers. A parent 
may strike a child for disrespectful words, 
and, on a like principle, may a captain strike 
a seaman, notwithstanding what is said in 
Cushman v. Ryan [Case No. 3,515]. It must 
be done, however, mildly, moderately, judi- 
ciously, but still it may be so done, and not 
going beyond that— for that alone damages 
ought not to be given, where the seaman 
who is struck, first forgot his duties and 
treated his superior with disrespect, and 
especially as here, where no actual damages 
were sustained by the blow. In the present 
instance, by this blow no wound was inflict- 
ed—no blood drawn— no weapon used— no 
flogging given, nor whipping with rope, stick 
or cane. And though under sudden impulse 
and disrespectful words, Colby may have 
struck a slight blow with his hand, which 
had better have been omitted, and confine- 
ment, or some other punishment substituted, 
yet I could not say that a parent so acting 
was liable to damages to a child so offend- 
ing, and the law is the same on these sub- 
jects between masters and seamen. It is a 
little singular, that as long ago as by the 
laws of Oleron, it was provided, "if any of 
the mariners impudently contradict the mas- 
ter, he (the seaman) also ought to pay eight 
deniers, and if the master strike any of the 
mariners, he (the seaman) ought to bear with 
the first stroke, be it with the fist or open 
hand; but if the master strikes him more 
than one blow he may defend himself." Arti- 
cle 12, 1 Pet Adm. 26 Append. 

The first point made then,is,in my opinion, 
not sustained so as to show any right to 
damages for the blow then struck. The li- 
belant, on the contrary, having committed 
the first offence by disrespect, and, not be- 
ing punished for it with any severity or cru- 
elty, or damage whatever. He was wrong 
in the second place, in drawing a dangerous 
weapon and brandishing it at his officers. 
Remembering this, we are prepared to pro- 
ceed to the next ground set up in the libel 
and argumentf or recovering damages, in con- 
sequence of the subsequent firing of the 
pistol at the libellant by Colby. In deciding 
justly on this, it will be proper to examine 
the history and progress of the transaction 
after what has been already explained. 
Without discriminating as to these, with care, 
the facts existing at different times, and the 
rights existing under different states of 
things, and different powers and liabilities of 



the parties, will be in danger of confusion and 
of producing erroneous conclusions. It seems, 
that the master at once gave the mate orders 
to take Fuller into custody, and the next 
material evidence relates to the drawing of 
his knife by Fuller; to the seizure of the be- 
laying pin by the mate; and then of the axe 
by the libellant; and his threats to use it 
against any one, including the captain or 
any officer who should approach to arrest 
or disarm him, and his refusal to lay the 
axe down, notwithstanding the repeated 
orders of the captain, unless the mate would 
first lay down the capstan bar, which he 
held in his hands. But the whole testimony 
shows that the mate had no orders or design 
to use the capstan bar unless it became 
necessary to disarm the libellant His whole 
object with it was the arrest of Fuller. 
There was no danger, then, of great bodily 
injury from the mate or master using the 
bar, if Fuller had laid down the axe and 
knife and obeyed orders, whatever confine- 
ment or other and further punishment 
might be anticipated for his original offence. 
It was, therefore, his duty to lay down his 
weapons, as commanded; and he was in fur- 
ther wrong to stand out for conditions and 
terms with his officers before complying. 
His attitude in resisting them and disobey- 
ing them in this way, about which most or 
all of the witnesses agree in their evidence, 
was also of evil example on board. It led 
one of the crew to unite with him in dis- 
obedience. It induced another to cheer him 
on. It caused the man at the wheel to 
abandon his post— the last post to be left 
under any peril; and led to great disorder 
and danger in the whole vessel. Indeed, 
Fuller seems to have avowed principles as 
to subordination at different times after 
coming on board which compel the court, 
however unwillingly, to put an unfavorable 
construction on his acts, and often to credit 
the evidence for the captain when it con- 
flicts with that of Fuller concerning his mo- 
tives and conduct Firstly, as testified, Ful- 
ler had expressed the determination to take 
"no short answers" from his officers; next, 
not to submit to any flogging; and finally, 
he would use and not lay down deadly weap- 
ons, and would disobey all orders to do it, 
until the officers should make terms with 
him and previously disarm themselves. 

Such insubordinate resolutions naturally 
led to disorder and mutiny, and at last in- 
volved the whole crew in danger as well as 
the vessel and cargo. It is true, some cases 
say that the sailor may oppose a further in- 
fliction of personal chastisement by escaping 
and even by resistance, so far as to protect 
himself against injury. U. S. v. Smith [Case 
No. 16,345]. But this must mean resistance 
to protect himself against undeserved and 
great bodily injury, and not resistance to a 
moderate chastisement, to which he was 
legally liable for some offence. Because, if 
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legally liable to it, a corresponding duty is 
imposed on him to submit to it, and on the 
master to inflict it Any other reasoning or 
conclusion would be involved in absurdity, 
and hence courts say other seamen "are 
bound to assist the master to constrain, im- 
prison, and bring to justice any disobedi- 
ent, mutinous and rebellious mariners." 
Relf v. The Maria [supra]. That the mas- 
ter, in the heat of the moment, may have 
contemplated putting Fuller under arrest, 
and inflicting some further chastisement, is 
probable from the evidence. But that this 
was likely to be severe if Fuller submitted 
and apologized, unless he provoked more by 
brandishing the knife and axe at his officers, 
and refused to obey them by laying the lat- 
ter down, does not seem probable from the 
evidence, and did not, in my view, justify 
him in persisting not to obey till others of 
the crew thus became insubordinate with 
him— the helm abandoned and the vessel in 
danger. If yielding submission, and after- 
wards punished immoderately, ample redress 
would have been given to him on his return 
home. Keif v. The Maria [supra]. But not 
submitting, in that exigency the master hav- 
ing armed himself, as described in the an- 
swer, deemed it his duty to disable the libel- 
lant so as to make the arrest, and put down 
anything like mutiny on ship-board, and re- 
store order and security. Accordingly the 
captain then fired at him, and thus caused 
the injuries most complained of. If his firing 
became necessary to regain his authority, 
when disregarded and trampled on, and was 
required in order to restore obedience and to 
secure the vessel, at that time become adrift, 
however severe the course, and however 
painful the consequences, it is not punish- 
able by law. U. S. v. Peterson [supra]. Con- 
siderable latitude of judgment must be al- 
lowed in such exigencies to him who is re- 
sponsible for all the lives and property on 
board. 

But at the same time, on such occasions, 
officers must exercise due clemency and firm- 
ness of nerve. The peril must be manifest— 
the disobedience clear— and the step taken 
not unusual, not immoderate, and not appar- 
ently uncalled for, in order to accomplish a 
justifiable end with sufllcient promptness and 
certainty. Though in some respects ques- 
tioned and questionable, the position of the 
libellee was probably of this last character. 
So a grand* jury of his country have once 
found, and so the district court has once de- 
cided in this prosecution. [Case No. 14,S30.] 
Whatever of impressions to the contrary 
might, in some particulars, have made me 
hesitate, independent of these findings, these 
last weigh something in matters of doubt 
They do not and should not induce me to 
form any conclusion as to facts, which were 
not sustained by testimony entitled to credit. 
But decisions below in admiralty are often , 
to be presumed correct till an error or mis- ' 
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take is clearly shown, else litigation would 
be encouraged. Cushman v. Ryan [supra]. 
Appellate courts in admiralty do not in gen- 
eral receive facts critically— the presumption 
being in favor of them as found by the court 
below. Cox v. Palmer [3 Fed. 16]. Better 
means of judging by the district court exists 
than by the circuit court and by the circuit 
court than by the supreme coiu't The former 
often knows the usages and witnesses, and 
these are at times on the stand. The Apollon, 
9 Wheat. [22 U. S.] 378. The conclusions in 
favor of the respondent are also strengthened 
by several other circumstances, such as the 
general considerations growing out of there 
being no proof of his having any previous 
hostility or grudge towards the libellant— of 
the mild and good character of Captain Colby 
generally— of his attention to Fuller's wounds 
subsequently, and placing him in a hospital 
while in port— of his keeping him in irons 
only while insubordinate— of his going before 
the American consul, at Havre, and exposing 
all the facts and courting an investigation— 
and of his not striking the libellant at all till 
disrespectfully treated, and of his not firing 
with balls instead of shot, nor so near to Ful- 
ler as likely to kill him,— nor at all, till every 
other mode had failed of producing obedi- 
ence and restoring order, without making 
what he considered a derogatory compromise 
with an offender. I think the testimony com- 
petent, too, as a part of the res gestae, that 
Colby said at the time of the transaction, he 
meant not to fire at F.'s head, but the arm 
which held the axe, and that this goes far, 
with the other facts just named, to repel any 
idea of his intention to kill F., or to wound 
him so severely as he did. 

If this was the first trial of this case, how- 
ever, I should doubt whether the exigency 
was so very pressing and dangerous as to 
have required so strong a measure as using 
fire-arms without some longer delay, and 
some further attempts in the mean time to 
get the ship under her helm, and the rest of 
the crew on duty. I am also inclined to the 
conclusion, that, had he left the libellant till 
that was accomplished, and then returned 
and remonstrated against his dangerous 
course, after he had enjoyed time to become 
cooler, the firing would not have been neces- 
sary; nor would this have evinced any want 
of due firmness, but less of passion. Re- 
membering, however, on such occasions, that 
in human bosoms passion must exist, more 
or less, on both sides— that men of different 
temperaments and habits will act differently 
in the same cases, and with equal honesty— 
and that obedience is often necessary to be 
prompt in order to command at all due re- 
spect and influence in captains of vessels 
(Thorne v. White [supra]), I yield some- 
thing of my doubts on these matters to the 
latitude of judgment and differences of opin- 
ion incident to such positions— to the obvious 
fact that one present can judge of the dan- 
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.ger better than the absent— and to the force 
of the two findings before referred to in his 
favor. In relation to the subsequent con- 
finement and irons put on the libellant, they 
were natural and justifiable after the vio- 
lence and disobedience he had been guilty 
of— the officers then justly believing him to 
be a dangerous man. Especially was it jus- 
tifiable when the libellant, as is proved by 
some of the witnesses, still evinced an in- 
subordinate disposition; and the irons were 
then continued on only till obedience was 
promised and confided in. 

Many adjudged cases, which have not yet 
hcen cited, seem to lay down principles that 
fully sustain the views I have expressed as 
to the law on the facts, according to their 
aspect to my mind under the contradictious 
which exist It may not be amiss to classify 
and present several of them. Thus, it is 
well settled that a master of a vessel may 
punish a seaman for disrespect, disobedience 
or disorder on board, as far as a parent may 
a child. U. S. v. Freeman [Case No. 15,102] ; 
Bangs v. Little [Id. 839]; 3 Kent, Comm. 1S1; 
Thompson v. Busch [supra]. Other cases say 
as far as a master may an apprentice (Case 
of The Agincourt, 1 Hagg. Adm. 271), or a 
school master, a scholar (14 Johns. 123, by 
Thompson, J.). To stir up others to diso- 
bedience, or to refuse duty on ship-board, by 
a seaman, is, by express act of congress, 
made a crime. Act March 3, 1835 [4 Stat. 
775]. The master has a right to respectful 
demeanor, as well as obedience. Thompson 
v. Busch [supra]; Butler v. McLellan [Case 
No. 2,242]; U. S. v. Smith [Id. 16,345]. But 
this right is of no use unless he is justified 
in reasonably enforcing it, when refused, 
by punishment inflicted by himself. U. S. 
v. Freeman [Id. 15,162]; Thorne v. White 
[Id. 13,989]. He may, therefore, chastise 
corporally, as well as confine, when treated 
impertinently or disobeyed. Michaelson v. 
Denison [Id. 9,523]; Thompson v. Busch 
[supra]. But he must not punish for mere 
immorality as a man, if conducting properly 
a$ a seaman. Bangs v. Little [Case No. 839]. 
Nor must he chastise for offenses as a sea- 
man in a manner indecent Cushman v. 
Ryan [Case No. 3,515], All punishment, also, 
must be inflicted only to a reasonable ex- 
tent, as well as in a reasonable and decent 
manner. Abb. Shipp. 176, note; Brown v. 
Howard, 14 Johns. 123; U. S. v. Freeman 
[Case No. 15,162]; Turner's Case [Id. 14,248]; 
-Cushman v. Ryan [supra]; Lord Stowell in 
the case of The Lowther Castle, 1 Hagg. 
Adm. 384; U. S. v. Wickham [Case No. 16,- 
689], But when justifiable it may continue, 
witli proper weapons, till submission or 
obedience is enforced, else the power be- 
comes nugatory, abortive, and fails to pro- 
duce the very object for which it was con- 
ferred. Michaelson v. Denison [supra]. As 
obedience should be prompt and uncomplain- 
ing (The Mentor [Case No. 9,427]), and the 
master sustained while enforcing obedience 



(Relf v. Maria [supra]), and as a master often 
has not physical power to enforce it, he may, 
if necessary, resort to weapons, and the law 
will protect him. But he must resort to 
proper weapons. Thorne v. White [supra]. 
And some cases limit the use of weapons, 
and especially deadly ones, to the preven- 
tion of mutiny or its suppression, and do 
not countenance it for nierefy punishing past 
offences. U. S. v. Smith [Case No. 16,345], 
and Hart v. Littiejohn [Id. 6,153]. But such 
weapons may be used as are necessary to 
effect the object (Abb. Shipp. 237, note), when 
it is to obtain obedience, and not to punish 
for a past offence (Curt-Adm. 89, 90; Jarvis 
v. The Claiborne [Case No. 7,225]; Roberts 
v. Dallas [Id. 11,S9S]). And much more may 
he do all this when the seaman resorts to 
violence— deadly weapons— himself; and the 
crew appear mutinous, and the vessel be- 
comes in danger. TJ. S. v. Peterson [supra]; 
1 Holt, Shipp. 430. If the captain was in 
such a case, to stop to consult others, or to 
argue the case long with the offender, or not 
use weapons when other means failed, the 
vessel might be lost Butler v. McLellan 
[Case No. 2,242], When punishment is mer- 
ited, its extent cannot be weighed very nice- 
ly in the scale. It must be clearly excessive, 
or no damages are to be allowed. Thorne 
v. White [supra], and notes; Butler v. Mc- 
Lellan [supra]. In some cases the captain 
should take time and consult, when in others 
it is not safe. It is best to consult when he 
can, as it is more satisfactory to all parties, 
and allows reason, rather than passion, to 
speak and reign. Abb. Shipp. 136, 137; 
Whiteman v. The Neptune [Case No. 17,- 
569]; Thorne v. White [Id. 13,989]; Jarvis v. 
The Claiborne [Id. 7,225] ; Sampson v. 
Smith, 15 Mass. 365. See the rule in the 
marine ordinance of France (section 22). 
And the more especially was this consulta- 
tion proper and necessary, in ancient times, 
when the crew and officers were often joint 
owners of ship and cargo, and all but nom- 
inally equal in education, and standing, and 
skill. 

Here several appeals were made by the 
captain to Fuller for submission, and the 
mate was conferred with before firing; and 
time was again and again given to lay down 
the axe: and it was not till a crisis of dis- 
order and disobedience, with others of the 
crew as well as him, and of -peril to the ves- 
sel had arrived, that Fuller was disabled, 
and order restored. It will be seen, that the 
object of Colby, on this occasion, in firing, 
was not to punish for a past offence, where 
the instrument used should not be deadly, 
but was to make an arrest, procure submis- 
sion and obedience, and defend himself and 
vessel against mutiny. Deadly weapons, 
thus used and thus necessary to accomplish 
a legal end, are not forbidden. They may be 
the only ones likely to accomplish it Curt. 
Adm. 90; 15 Mass. 365; 14 Johns. 119. 
Finally, it will be further seen, that though 
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Fuller retreated, and some ancient ordi- 
nances provide that the captain shall not fol- 
low a retreating mariner to the prow of the 
vessel, (Thorne v. White [supra]), yet I am 
not aware of any such distinction settled by 
principle or practice in modern times, when 
a seaman is pursued to arrest him for dis- 
obedience, and not in a mere unprovoked af- 
fray, and the more especially when, as in this 
case, the seaman is also pursued to disarm 
him while in a state of mutiny. 

I have thus spoken of the law of this case, 
as it appears to me to be on the facts, im- 
pressing themeselves on my mind as the last 
do, amidst several contradictions, after 
much deliberation. What the law ought to 
be, and could be with safety and more ad- 
vantage to the mercantile marine, is an- 
other question, and one which it does not 
belong to the judicial tribunals to decide, so 
as to make it a rule of action. A distrust of 
the necessity of flogging in the army and 
navy is certainly increasing elsewhere as 
well as in this country, and for punishment 
of crimes in the civil and municipal affairs 
of society has, by many states, been entirely 
abandoned in their penal codes. In the mer- 
chant service, if not in the navy, it would 
seem not very difficult or hazardous in the 
present improved and improving character 
of seamen in this country, for our legisla- 
tures to substitute other punishments for 
blows of any kind, especially on adults. 
And, considering this improved condition of 
morals and education among seamen, and 
especially American ones, considering also 
the greater privileges and rights conferred 
on all American citizens, however humble, 
and whether seamen or "landsmen: consider- 
ing further, that the authority to inflict per- 
sonal chastisement in the case of parents or 
children, and masters or apprentices,— to 
which this has always been likened,— is to be 
exercised in most cases over minors only, it 
may well deserve legislative attention, 
whether the master of a vessel, except in the 
ease of minors, should be allowed summarily 
and without any trial, to inflict corporeal 
punishment at all on his crew, or any be- 
yond a very limited extent, unless it be nec- 
essary to repel personal assaults, or suppress 
a manifest mutiny or riot. For a time, as an 
experiment in other cases, a resort could be 
provided and limited to mere confinement- 
loss of wages, and prosecution in the courts 
on the return of the vessel. But my official 
duty requires me to say such is not the law 
now, and never has been the law in this 
country,, or probably in any other; and it 
would be a usurped judicial legislation for 
any court to attempt to introduce it as law 
without a previous change and direction by 
another department of the government 
Let the judgment below be affirmed. 
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FULLER et al. v. IVES et al. 

[6 McLean, 478.] i 

Circuit Court, D. Michigan. June Term, 1855. 

Fbaudulext Conveyances — Acts Intended to 
Defraud Creditors— Bona Fide Convey- 
ance in Tiu'st for Creditors. 

1. An individual may, bona fide, convey his 
property in trust for the benefit of his creditors. 

2. But if previous to his assignment he has 
appropriated his funds, in the name of an- 
other, to delay and defraud his creditors, the 
court will set aside the assignment, and his 
previous conveyances or fraudulent investments, 
and make them answerable to his creditors. 

[Cited in Danzig v. Saks, 20 D. C. 179.] 

3. When an individual, having given ac- 
ceptances to another with a view to his own 
indemnity, receives a large amount of property, 
which he applies to his own purposes, and 
leaves his acceptances unpaid, his acts are 
fraudulent. 

Howard, Lockwood & Clark, for plaintiffs. 
Mr. Walker, for defendants. 

OPINION OP THE COURT. This is a 
creditor's bill, which was filed the 3d of 
July, 1854, and which represented, that plain- 
tiffs had obtained a judgment against defend 
ants on which execution was issued and re- 
turned no property found. That Ives had 
fraudulently conveyed his property, so as to 
place it beyond the reach of his creditors. 
The assignment was made in the following 
terms— "Whereas, I, Stephen H. Ives, of De- 
troit, in the state of Michigan, being unable 
to pay my debts and liabilities, and being 
desirous of having all my property finally 
distributed among my creditors— Now, there- 
fore, in consideration of one dollar to me in 
hand paid by Jno. S. Wright, of said Detroit, 
I do hereby transfer, assign and set over to 
said John S. Wright with all my property of 
every name and, nature, real, personal and 
mixed, including bonds, notes and shares in 
actions of every kind, excepting only such 
property assigned as is by law expressly ex- 
empt from sale by execution, which property 
so assigned I shall hereafter more particu- 
larly describe in a schedule to be attached 
hereto, for the following purposes, viz: 
First, to pay all debts or demands due from 
me for personal and family expenses; all 
debts incurred by me since the 20th of Febru- 
ary, 1854, including all fees and charges for 
services, retainers and expenses due or to 
become due to my counsel, and all expenses 
connected with my litigation with George W. 
Markhain, and all debts due Cyrus W. Jack- 
son, J. S. and N. H. Wright or either of them. 
Second, to pay all my other creditors share 
and share alike. Third, to pay over to me 
or my assigns any surplus; and the said 
John S. Wright is fully authorized to turn 
all of said property, as soon as it can reason- 
ably be done; and is clothed with all neces- 
sary powers to effectuate and promptly to 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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carry this trust into effect, and for this pur- 
pose to use my name or otherwise as may 
be most desirable." 

. It appears from the statement of Ives 
under oath, on his examination by the master 
in chancery, the 30th of August, 1S54, that on 
the 1st July, 1854, he executed an assignment 
in the evening at Mr. Walker's office, in the 
presence only of Mr. Walker, his counsel, 
and he left the assignment with him and has 
not since seen it That during the year 
previous to the assignment up to the 14th of 
February, 1S54, he had been engaged in the 
banking and broker's business, under the 
firm of S. H. Ives & Co., and on that day the 
firm was dissolved. He received from that 
firm for his good will, five thousand dollars. 
On the 20th of February he received a sum 
in a check on the bank for five thousand 
three hundred and five dollars, and near the 
same time a check for three hundred dollars. 
These sums balanced his account with the 
bank. He received on the 20th February, 
not included in the above, the sum of four 
thousand seven hundred dollars. C. &. N. 
Ives gave defendant a draft or certificate for 
three thousand five hundred dollars; and a 
certificate of Indiana bank stock for fifteen 
hundred dollars. On the 1st of August, 1853, 
he received for his quarter profit in banking, 
nineteen hundred and sixty-three dollars— 
for the ensuing quarter six thousand two 
hundred and fifty-six. dollars, and for the 
two succeeding quarters ten thousand seven 
hundred and eighty-seven dollars. And the 
defendant received from G. W. Markham 
some twenty-nine or thirty thousand dollars 
in merchandise. His acceptances for Mark- 
ham amounted to about forty thousand dol- 
lars. These acceptances the defendant al- 
leges were the cause of his failure, and com- 
pelled him to assign his property. 

From the above exhibit of moneys and 
property received by the defendant, the 
necessity for his failure is not perceived. 
On account of Markham he could not have 
lost more than fifteen thousand dollars, in 
converting the merchandise he received from 
him into money and paying the full amount 
of his acceptances. This would allow five 
thousand dollars loss on the merchandise, 
which was estimated at the wholesale prices. 
And the moneys he received from other 
sources very much exceeded the sum of 
fifteen thousand dollars. But we do not 
rely on this estimate only, to show the fact 
and motive of his failure. It does not ap- 
pear that any part of the acceptances of 
Markham have been paid. Ives has received 
about thirty thousand dollars of merchandise 
and in addition a considerable amount of 
debts, for his indemnity, but he seems to 
have made some other appropriation of the 
means thus received, than the payment of 
the debts for which he was security. He 
being a banker in good standing, it is not 
to be doubted that it was in his power to 
have paid his acceptances, on a reasonable 



Indulgence being given. But it does not ap- 
pear that he proposed any adjustment to his 
creditors, or asked for any indulgence. But 
it does appear that he purchased a valuable 
real estate in Detroit in the name of a near 
connexion— the deed being made to this per- 
son. A valuable block of expensive build- 
ings was constructed, which required a very 
large expenditure. His father-in-law, who 
received the deed, was shown to have been 
in limited circumstances, and wholly unable 
to buy the ground or build the block of build- 
ings. The evidence is clear to show that the 
means were furnished by Ives in purchasing 
the ground and making the improvements. 
The facts in the case, without going fur- 
ther into a detail of them, show satisfactor- 
ily to the court, that the assignment of Ives 
was made to hinder and delay his creditors, 
and we feel bound to declare it to have 'been 
fraudulent under the statute. The court wilJ 
direct a decree to this effect to be entered," 
and will refer the matter to a master, &c. 
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FULLER et al. v. YENTZER et al. SAME 

v. SAME. SAME v. GOODRICH. 

[1 Ban. & A. 520; i 6 Biss. 203; 7 Chi. Leg. 

News, 25.] 

Circuit Court, N. D. Illinois. Oct, 1874.2 

Patents— Sewing Machine Attachments —Con- 
struction of Claim — Infringement — New Ap- 
plication of Oia> Principles — Patents Con- 
strued Liberally. 

1. The three suits were brought upon two 
patents, one granted to" Henry W. Fuller, June 
5, 1860, for an ''improvement in mechanism for 
marking cloth in sewing machines," and the 
other, the reissued patent No. 3,218, granted to 
Israel M. Rose, December 1, 186S, for "tuck- 
creasing attachment for sewing machines." 
Upon the construction given to the patents by 
the court, the defendants were held not to have 
infringed. 

2. The invention of Fuller was for a device 
for creasing and tucking cloth, by means of a 
notch and blade, constructed so as to be at- 
tached to the bed-plate of the sewing machine, 
and operated by means of the needle-bar. The 
notch could be above or below, and the device 
arranged in front of the needle or behind it, 
according to the function it was required to per- 
form. The notch and blade were old: Held % 
that the invention of Fuller consisted in the 
application of the notch and blade, and the- 
various other parts of the mechanism, to the 
sewing machine; that he could not claim the 
power of the needle bar in all its various appli- 
cations, and that his invention must be limit- 
ed to the particular device which he adapted, 
in its application to the bed-plate of the sewing 
machine and to the needle-bar, and that other 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 94 TJ. S. 288, 299.] 
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devices, though with the notch and blade, could 
be made and applied to the bed-plate and nee- 
dle-bar of a sewing machine, for the purpose of 
tucking and creasing, without infringing the 
Fuller patent. 

3. No one can take something old, and ap- 
ply it in a new way, or in a new form, so as to 
produce a particular result, and be protected by 
the patent law beyond the particular way, or 
form, or device and the application which he 
lias made. 

4. A patentee will be protected, when a de- 
vice is subsequently used, which may be said 
fairly to come within the principle of the origi- 
nal invention, but an inventor cannot go beyond 
the legitimate bounds of his discovery, so as 
to exclude all other inventions within the same 
field of operations. 

5. The claim of the Rose reissued patent, was 
for "a tuck-creasing mechanism, such as de- 
scribed, having its upper and lower parts con- 
nected, and together adjustable as to its rela- 
tion to the needle of the sewing machine, and 
operated by the sewing machine, substantially 
as set forth:" Held, that this claim must be 
restricted to the unity of adjustment, in a 
tucker, of the mechanism described in the speci- 
fication, and that it does not cover every kind 
of tuck-creasing mechanism, having its upper 
and lower parts connected and together ad- 
justable, but only the particular kind of mech- 
anism described, and that the words, substan- 
tially such as described, are maxerial, and limit 
the claim to the particular form of mechanism 
described, or that which is substantially the 
same. 

6. While patents should be construed lib- 
■erally, a patentee must be limited within the 
claims of the patent, and the description of the 
particular mechanism, and the application he 
has made, by which the result is produced. 

[These were bills in equity by Henry W. 
Fuller and others against Enoch S. Yentzer 
and others and against Herman B. Goodrich 
for the alleged infringement of two patents. 
The first, No. 2S,633, was granted to H. W. 
Fuller, June 5, 1S60; the other, No. 40,084, 
was granted to I. M. Rose, September 22, 1S63; 
reissued, No. 3,21$, December 1, 1868.] 

S. S. Fisher, C. O. Bonney, and E. B. Bar- 
num, for complainants. 
Scates & Whitney, for defendants. 

DRXJMMOND, Circuit Judge. These three 
<;ases were argued upon the motion for a pre- 
liminary injunction, and I then declined to 
issue the injunction. They afterwards went 
to proofs and were argued upon final hearing, 
and having given them full consideration, I 
remain substantially of the same opinion as 
when the motion for an injunction was ar- 
gued, having come to the conclusion that the 
plaintiffs are not entitled to the relief they 
ask. The cases are by no means free from 
difficulty, but I will state the reasons why I 
liave come to this conclusion. 

I have no doubt of the validity of the two 
patents under which the plaintiffs claim; the 
first, the patent of Fuller, issued in 1860, and 
the other, is called the Rose patent, issued in 
September, 1S63, and re-issued in December, 
1808, and of which Fuller is the assignee. 
The original patent of Fuller, so far as it is 
material to consider it in connection with the 



questions involved in this case, was for a de- 
vice for creasing and tucking cloth by means 
of a notch and blade. The original device of 
Fuller was constructed in such a way as to 
be attached to the bed-plate of the sewing ma- 
chine, and the special device by which the 
creasing was performed was operated by 
means of the needle-bar. The notch might 
be above or below. The result was, of course, 
substantially the same, and it could be ar- 
ranged in front of the needle or behind it, ac- 
cording to the function that it was required 
to perform. 

The first question to be determined is: 
What is the extent of the invention of Fuller? 
He did not invent the notch and blade: that 
was an old device; nor springs: they also 
were old. All that he invented was the appli- 
cation of the notch and blade, the springs, 
and the various other parts of the mechanism 
to the sewing machine. He certainly could 
not claim the power of the needle-bar in all 
its various applications. 

All that he could claim, and, I think, all 
that his patent, properly construed, can be 
considered to cover, is the particular device 
which he adapted in its application to the bed- 
plate of the sewing machine and to the needle- 
bar. Otherwise we would have to hold that 
wherever springs or the notch and blade were 
applied to the needle-bar, or any other old ap- 
pliance was taken, by which the power of the 
needle-bar was used in the construction and 
operation of a creaser, his device would cover 
it. That, certainly, cannot be the proper con- 
struction of his invention. It is only the spe- 
cial mechanism which he has devised, in its 
application to the needle-bar and the other 
parts of the sewing machine, by which the 
result was obtained. The difficulty arises in 
the application of the invention. It is nat- 
ural always, where invGntors have discovered 
some special device or mechanism by which 
a useful result is obtained, and in the progress 
of the art various modifications are made, or 
new ones are invented, which produce the 
same result in greater or less perfection, to 
attempt to bring all subsequent discoveries 
within the scope of their device. It is per- 
fectly right, where any device is subsequently 
used which may be said fairly to come within 
the principle of the original invention, that 
the party should be protected, but it would 
be wrong to stretch an invention beyond the 
legitimate bounds of the discovery, so as to 
exclude all other inventions within the same 
field of operations. For instance, in this case, 
it would be obviously an unsound doctrine to 
hold that no one else could take the notch and 
blade, or springs, in whatsoever form they 
might be used, and apply them to the bed- 
plate and to the needle-bar of a sewing ma- 
chine. 

Wherever any other person subsequently 
takes what may be substantially the same 
device or the same mechanism, and attempts 
to apply it to the needle-bar and to a bed- 
plate of a sewing machine, he may be said 
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to be within the invention which Fuller first 
gave to the world. 

As I understand the views of the plaintiffs, 
there is an effort in this case to bring within 
the scope of Fuller's device what is not legit- 
imately within the true boundaries of that 
discovery, because we have to adopt substan- 
tially that rule in order to sustain the view 
of plaintiff's counsel, and to say that no one 
else could take the springs or apply the pow- 
er of the needle-bar, or attach a form of 
notch and blade for creasing to the bed-plate 
without infringing Fuller's device. 

So in relation to the Rose patent, of which 
Fuller is the assignee, and the validity of 
which, of course, he cannot question, and the 
value of which is not controverted. 

It is admitted that Fuller's invention does 
not bring within its scope all forms of tuck- 
creasers when applied to the needle-bar and 
to the bed-plate of the sewing machine; oth- 
erwise Rose's invention must fall. But the 
ground upon which that can stand is, that it 
is substantially a different device. In Ful- 
ler's mechanism the act of creasing is per- 
formed as has been stated, and a model of 
which is before me. Under the Rose patent, 
itnd by the mechanism which he devised for 
creasing, there is a different arrangement of 
the various parts. There is no notch and 
blade as in the Fuller patent, but there are 
springs. The Rose device is attached to the 
bed-plate of the sewing machine. It is op- 
erated by the power of the needle-bar. There 
is a spring attached to a staff, and another, 
which together form the jaws which pinch 
the cloth as it passes through the sewing ma- 
chine. A special contrivance presses the up- 
per spring, brings the jaws together and the 
movement of the needle-bar down places the 
jaws upon the cloth which passes between 
them and an attachment of the bed-plate. It 
makes a crease upon the cloth; and it is said to 
have an advantage over Fuller's device, in 
that it does not perforate or destroy, or even 
impair, the texture of the cloth. Now the 
same principle I think, must be considered 
applicable to the device of Rose as to that 
of Fuller, namely: he must be" confined to 
the special mechanism which he has in- 
vented and which he attaches to the sewing 
machine, and by means of which he per- 
forms a crease in the cloth, and thus en- 
ables the operator to make the tuck. 

It will be observed that Rose attached his 
device to the bed-plate of the sewing ma- 
chine, and operated it by means of the nee- 
dle-bar as Fuller had done; and there was 
nothing in Fuller's to prevent the operation 
of the Rose device. 

Now that being so, it simply become a ques- 
tion, when one uses any particular form of 
mechanism, whether or not, so far as these 
two patents are concerned, it comes within 
either of them. The theory is to bring all 
other forms of mechanism by which a crease 
is made and a tuck formed, within these two 
inventions of Fuller and Rose; and it is said 



these have been so far the only two knowni 
methods of forming the crease. Everything 
that is legitimately within them of course, in- 
cludes the invention of these two patentees; 
but it cannot be said that because they form 
the crease by the notch and blade, and by 
the pincers, that no one else can form a. 
crease by some other device different from 
that of Fuller or Rose; in other words, that 
they have patented a result or an effect, and. 
not the particular form of mechanism which 
they have set forth in their specifications. 
If this is the true construction of these pat- 
ents, then we shall not have so much diffi- 
culty in determining whether or not the de- 
fendants have infringed the two devices in- 
vented by Fuller and Rose. 

To take the first case. The ground as- 
sumed by the plaintiffs is that the tuck 
creasers manufactured by Yentzer and 
Scates, infringe the first claim of Fuller. 

The first claim of Fuller is: "The forming 
of one, two or more creases in cloth by means- 
of markers on opposite sides of the cloth, 
which markers are the notch and blade or 
the notch and point, one connected with the 
bed of the machine, and the other operated 
simultaneously with the vibrations of the 
needle-bar in a sewing machine." 

As I have said the notch and blade are old: 
the springs are old. It may be true— it is* 
not necessary to controvert it in this case- 
that Fuller was the first person to apply the 
notch and blade and the springs to a sewing 
machine so as to form a crease, but I think 
that no one can take something old and ap- 
ply it in a new way or in a new form so as 
to produce a particular result, and be pro- 
tected beyond the particular way or form or 
device, and the application which he has* 
made. Otherwise, as I have already said,, 
any one could take an old device and make 
a new application of it, and prevent all other 
persons from taking the same, and making 
another and different application by which* 
a like result is brought about The question 
is whether Yentzer and Scates have done 
that Let us look at one form of the Yent- 
zer device and a tucker which they have 
manufactured. There is the spring and the 
power of the needle-bar applied to the spring. 
There is— if you choose to call it so— the 
notch and blade attached to the bed-plate. 
But the question is whether the springs and. 
notch and blade are used in the same way as: 
in the Fuller patent Fuller covers by his own 
special mechanism anything that is fairly 
within it He does not include other and. 
different devices or mechanism by which the 
same result is reached; and I think there 
may be fairly said to be a difference— such a~ 
difference as does not bring it within the- 
mechanism of Fuller*; and so it may be said 
of other forms of manufacture by Yentzer 
and Scates. 

In the second suit, which is also against t 
Yentzer and Scates, the ground assumed by" 
the plaintiffs is, that the creasers manufac- 
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tured by them, infringe the 6th claim of the 
Rose patent, which refers to what is called 
the "unity of adjustment." 

The claim is for "a tuck-creasing mechan- 
ism such as described, having its upper and 
lower parts connected and ' together adjust- 
able as to its relation to the needle of the 
sewing machine and operated by the sewing 
machine substantially as set forth." 

If the view of the plaintiff's counsel as to 
the construction of the Rose patent is cor- 
rect, then all these various devices would be 
infringements of that claim. If, in other 
words, Rose had patented every form of mech- 
anism by which a creaser is attached or 
adjusted to the sewing machine, and by 
which unity of adjustment is brought about, 
then there could be no question but the de- 
fendants have all infringed, but I think that 
the view of the counsel of the extent of this 
claim is not correct I think the claim is 
narrower. 

It is insisted on the part of the plaintiffs 
that this patent cannot be restricted to a 
unity of adjustment in a tucker of the 'mech- 
anism such as described in the Rose speci- 
fications. I think it is so restricted. Let us 
see. It is said that in the claim the words are 
used "a tuck-creasing mechanism" and that 
it means, therefore any tuck-creasing mech- 
anism. "A tuck-creasing mechanism hav- 
ing its upper and lower parts connected and 
together adjustable." If that were the claim, 
and it could stand as the invention of Rose, 
then it might be the defendants would all 
infringe: but that is not the claim. It is 
qualified; it does not mean every kind of 
tuck-creasing mechanism having its uppei 
and lower parts connected and together ad- 
justable, but any tuck-creasing mechanism 
substantially such as described, which words 
are very important and essentially qualify 
the preceding words. It must therefore 
mean the kind of mechanism— mechanism 
such as here described, not any form of mech- 
anism however different it might be, but 
this particular form of mechanism, or- that 
which is substantially the same. 

We cannot strike out material words from 
the claim itself and enlarge the meaning of 
the invention, but we must limit it fairly, 1 
admit, within the language of the claim. 

The third suit is by Fuller as the assignee 
of the Rose patent and against Goodrich, 
and it is alleged that Goodrich infringes the 
first, second, fifth, sixth and eighth claims in 
the Rose patent 

There seems to be in forming the claims 
under the Rose patent a disposition to ex 
pand them unnecessarily. For instance, the 
first and second claims are substantially the 
same; one, to be sure, speaks of the median 
ism by which the crease is formed, and the 
other of the method of pinching the fabrics 
by which the crease is formed, but of course 
.they resolve themselves into substantially 
the same thing. The claim is: "The me- 
chanism substantially as herein described 



for forming a ridge or ridges on fabrics to 
be afterwards folded in the line of such 
ridges." 

The second claim is the method of nipping 
or pinching the fabrics to form ridges or 
creases thereon, by means of jaws opened 
and closed at intervals to seize and pinch the 
fabric when at rest, and then release it as 
the same is moved along by the feed in tho 
sewing machine. But still it means the 
method produced or seen in the form of mech- 
anism which is referred to in the first 
claim, and the only difference, therefore, be* 
tween the first and second claim is, the ono 
speaks of the device as the mechanism, and 
the other the method by wnich that mechan- 
ism produces the crease. 

The fifth claim is the combination of the 
creasing device or devices of the tuck-mark- 
er with the jointed lever substantially as and 
for the purposes set forth. 

The sixth claim I have already referred to 
and considered. The eighth claim is thb 
combination of the lever and spring with the 
tuck-marker, having upper and under parts 
connected together adjustable as specified, 
substantially and for the purposes set forth. 
Now it is claimed on the part of the plain- 
tiffs that this form of device used by Good- 
rich is an infringement, because it is said 
it is substantially the device of Rose, and 
that the crease is formed in substantially 
the same way, and that the parts are ad- 
justable in the same manner; that is to 
say, that the mechanism of the parts :S 
the same, because, as I have said, I con- 
sider that an indispensable element in the 
true construction of the Rose patent I do 
not so regard it Limiting the Rose patent 
to a substantial form of mechanism which 
he has described and the manner in which 
it operates and is attached to the bed- 
plate of the sewing machine and the needle- 
bar, I think there is a substantial difference, 
such a difference between these two de- 
vices as is within- the true construction of 
the patent law, and to hold otherwise is 
to leave subsequent inventors within very 
narrow bounds in the same common field 
of discovery and would, therefore, be at- 
tended with very serious consequences. If 
in any part of the mechanism of Fuller or 
of Rose there was some great, novel prin- 
ciple or discovery, which no one else could 
use without infringing that part, then it 
might be said that these cases of the defend- 
ants were fairly within its operation, but 
that would bring it within the principle, for 
example, of Howe's discovery in relation to 
the operation of the needle, and of Wilson's 
feeding device. There is something connect- 
ed with Howe's discovery which no one else 
can use without our saying at once that, no 
matter in how different a form we put it, 
still Howe's invention is there. So in rela- 
tion to the feeding device of Wilson. No 
matter how much you may change it or 
modify it, still it is Wilson's feeding device. 



£9 Fed. Cas. page 991]; 



(Case No. 5,151a) FULLINGS 



If that principle were applicable to these 
cases, then I should have no hesitation in 
holding there was an infringement. 

There are two modes of construing the pat- 
ent law, and it may be said, perhaps, with- 
out any disrespect, that there are some 
judges who adopt one mode and some an- 
other. There are those who are inclined to 
expand, beyond legitimate boundaries, the 
invention of the patentee. There are others 
who restrict it within narrower bounds, hold- 
ing that the invention of the patentee must 
be limited by the particular mechanism and 
the application by which the result is at- 
tained, thus ; leaving the field of discovery 
open to all persons to explore it beyond the 
range of that particular mechanism and it3 
application. I confess the latter seems to 
me the more correct rule and therefore hold 
that parties should be limited rather closely 
within the claims of their patents and the 
description of the particular mechanism, and 
the apx)lication which they have made by 
which 'the result is produced. Of course a 
change of form will not change the principle. 
And I do not dispute the rule that the inven- 
tion is to be construed liberally. 

A mechanical change does not prevent an 
infringement In looking at Goodrich's de- 
vice as I have said, it seems to me to be 
essentially different from the Rose patent, 
and therefore I hold that in that case, as in 
the others, there is no infringement. In these 
cases all the defendants, or yentzer and 
Goodrich under whom these defendants are 
manufacturing, claim to be protected by pat- 
ents duly issued. Of course if those patents 
are for something which has been previously 
discovered and patented to other parties, the 
patent is no protection, but it is at least evi- 
dence of the view which the patent office has 
taken of the rights of the defendants. 

The application for the injunction is there- 
fore refused and the bills dismissed. 

[NOTE. The decrees dismissing the bills in 
these three cases were affirmed in Fuller v. 
Yentzer, 94 U. S. 2SS, 299, Mr. Chief Justice 
Waito, Mr. Justice Strong, Mr. Justice Miller, 
and Mr. Justice Bradley, dissenting.] 
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Case Mb. 5,151a. 

FULLINGS v. FULLINGS. 
[3 N. J. Law J. 240.] ■ 
District Court, D. New Jersey. July 1, 1SS0. 
Bankruptcy— Fraud— Limitations. 

1. A bankrupt, living in North Carolina, 
failed to include certain railroad bonds in his 
schedule. The petition in bankruptcy was fi>d 
May 28, 1SGS. Shortly afterward the bank- 
rupt removed to New Jersey, and died there in 
1877. His son, who was his executor, claimed 



these bonds as his own property, asserting that 
they had been transferred to him by his father 
in payment of advances. While this contro- 
versy was pending in the Esses Co. orphans* 
court, this suit was brought by the assignee 
claiming the bonds as the property of the bank- 
rupt. It appeared that the bankrupt had de- 
livered the bonds to C. in New York, some of 
them to be held subject to his order, others as 
collateral security for certain debts which were 
afterwardjs paid. The bonds were all delivered 
back to the bankrupt shortly after the petition 
was filed and he drew the dividends until his 
death. Held* that in the absence of all proof 
to the contrary, the deposit of the bonds with 
C. was a device to defraud creditors, and that 
the bonds belonged to the assignee. 

2. There was no evidence of laches in the as- 
signee, and the suit was not barred by lapse of 
time. 

3. Where an action is brought to redress fraud 
concealed by the bankrupt, or fraud which by 
its nature remains secret, the statute of lim- 
itations does not begin to run until the fraud 
is discovered. 

In equity. 

Guild & Lum, for complainant. 
Elwood C. Harris, for defendants. 

NIXON, District Judge. The bill is filed in 
this case by Robert M. Martin, assignee in 
bankruptcy of Edward Fullings, deceased, to 
recover twelve several bonds of the Atlantic, 
Tennessee and Ohio Railroad Company of the 
par value of five hundred dollars each, num- 
bered respectively 4, 5, 6, 7, 8, 9, 10, 55, 56, 57, 
58, and 59, with coupons attached, from the 
1st day of November, 1863, alleged to be the 
property of the late bankrupt and which he 
fraudulently omitted from his schedule and 
withheld from the hand of his assignee in 
bankruptcy. It appears that the said Ed- 
ward Fullings, being a resident of the town 
of Charlotte, in the state of North Carolina, 
on the 2Sth of May, 1868, filed a voluntary 
petition in the district court of the United 
States for the district of North Carolina, to 
be adjudged a bankrupt, and that such pro- 
ceedings were had thereon; that an adjudi- 
cation took place on the 9th day of June fol- 
lowing; that on the 22nd of July the credi- 
tors first chose his son, Edward B. Fullings, 
assignee, and that upon his resigning the 
office on the 6th day of August of the same 
year, a new meeting of creditors was called 
for the Sth of October, 186S, when the com- 
plainant was duly chosen assignee. Shortly 
after the commencement of the proceedings 
in bankruptcy the said Edward Fullings left 
the state of North Carolina and removed to 
Irvington in the state of New Jersey, where 
he continued to reside until the month of 
September, 1877, when he departed this life, 
leaving a last will and testament, in which 
letters testamentary were first granted to 
his son Edward B. Fullings, and afterwards, 
upon his removal, to the defendant Abby 
Fullings, the widow of the testator. Whilst 
the said Edward B. Fullings was adminis- 
tering the estate of his father as executor, a 
controversy arose in the orphans' court in 
the county of Essex, between him and some 
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of the representatives of the estate, in regard 
to the ownership of the twelve railroad bonds 
in suit. The executor claimed them as his 
individual property, asserting that they had 
been transferred to him by his father in his 
lifetime, in payment of certain advances 
made by him, while the opposing party con- 
tended that they should be accounted for 
as assets of the estate. The orphans' court 
decided that they belonged to the estate. 
Pending the litigation, the assignee in bank- 
ruptcy brought this suit claiming that they 
were the property of Edward Fullings at the 
time of the filing of his bankruptcy petition, 
and had been fraudulently omitted from his 
schedule and withheld from him as assignee. 
Two questions are thus presented. 1. As to 
the ownership of the bonds when the bank- 
ruptcy proceedings commenced. 2. Whether 
the assignee is barred from bringing suit by 
the statute of limitation. 

1. As to the first, the evidence shows that 
the bankrupt obtained these bonds in the 
month of May, 1865, from one John M. 
Springs, in payment of moneys due him from 
a former partnership of Fullings, Springs & 
Co., of which he was a member and a large 
creditor. Previous to filing the petition in 
bankruptcy, to wit, on the 21st of December, 
1867, Fullings left ten of the bonds in the 
hands of Emerson Coleman, in the city of 
New York, subject to his own order. Cole- 
man says he knows of no purpose for which 
they were deposited with him, except to be 
afterwards called for by Fullings. The re- 
maining two had been pledged by the bank- 
rupt with two of his creditors in New York, 
as collateral security for the payment of debts 
due to them respectively. Through the instru- 
mentality of ooleman these debts were subse- 
quently paid by Fullings and the bonds sur- 
rendered by the creditors to Coleman. On 
the 25th of February, 1869, the whole twelve 
were delivered by Coleman to the bankrupt, 
who continued in the possession of them to 
the day of his death, receiving for several 
years the annual interest accruing upon them. 
In the absence of all contradictory proof, I 
have no hesitation in holding that the deposit 
of the bonds with Coleman was a device of 
the bankrupt to get the property out of the 
reach of his creditors, and that under the deed 
of assignment the bankrupt was entitled to 
have and receive the same as assets of the 
bankrupt estate. 

2. I do not find evidence of laches on the 
part of the assignee in bringing the suit 
which should bar him from a recovery at 
this late date. The action was commenced 
within a few weeks after the assignee discov- 
ered the fraud. He had had some knowledge 
of the existence of the bonds, and none ap- 
pearing upon the sworn scheuule of the bank- 
rupt, he made inquiry of him and was led to 
believe that they were not the property of the 
bankrupt, but belonged to his son. There is 
no proof that the assignee living in North 
Carolina had any information of the acts of 



ownership subsequently exercised by the 
bankrupt over the bonds in New Jersey. 
Nothing appears which ought to have put 
him on inquiry. The supreme court in Bailey 
v. Grover, 21 Wall. [88 U. S.] 342, held that 
where an action was intended to obtain re- 
dress against a fraud concealed by the party, 
or which from its nature remained secret, the 
bar of the statute of limitations did not com- 
mence to run until the fraud was discovered. 
Any other doctrine, said Mr. Justice Miller, 
speaking for the whole court, would make the 
law which was designed to prevent fraud the 
means by which it is made successful and 
secure. There must be a decree for the com- 
plainant, but as there is no evidence that the 
defendants, Abby Fullings, executrix, and 
George D. Gr. Moore, had any knowledge of 
the fraud, no costs are awarded against 
them. 
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FUL.MER v. PATTERSON et al. 

[36 Leg. Int. 496; 14 Phila. 52T; 20 Int. Rev. 
Rec. 6.] 

District Court, E. T>. Pennsylvania.. Dec. 15, 
1879. 

Salvage— What is Salvage Service— Compen- 
sation. 
[Towing oil barges, which have been cast 
loose from a burning wharf, and are still in 
danger, to a place of safety, is a salvage serv- 
ice, but, being rendered by a tug in the direct 
line of its business, and without danger to it- 
self, is entitled to only a small compensation.] 

In admiralty. From the libel, answer and 
depositions in this case the facts appear as 
follows: On the 12th of June, 1879, two 
barges were lying at a wharf on the Schuyl- 
kill taking in oil. A destructive fire had 
raged the day before among the neighboring 
wharves, sheds and shipping. On the 12th 
a vessel loaded with oil, which had been 
towed into the stream, burst, and burning 
oil floating from her on the water set fire to 
the wharf at which respondents' barges lay. 
The libelant's tug towed them out of dan- 
ger, and now claims salvage $600. The re- 
spondents alleged that it was the farther end 
of the wharf that was on fire, and they left 
the wharf to drop down stream, being in no 
immediate danger, as a precautionary meas- 
ure. That they could have readily effected 
escape by their own efforts; that they ac- 
cepted libelant's offer "to throw them a line" 
simply as a "tow," and so considered the 
whole transaction, which only occupied a 
few moments. That they had offered and 
were still, ready to pay libellant for towage 
service. And asked that the libellant be non- 
suited as to salvage. 

H. G. Ward and H. R. Edmunds, for libel- 
lant. 

A. Sydney Biddle, for respondents. 

BUTLER, District Judge. Although the 
vessels might possibly have escaped by the 
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use of their poles, and the aid of the tide, 
they were, nevertheless, in peril. Their sit- 
uation demanded assistance; that those in 
charge believed so is shown by their call for 
help at the time, and their statements, as 
witnesses, since. The services rendered 
were, therefore, "salvage services," and 
must be compensated accordingly. The testi- 
mony respecting the value of the vessels is 
conflicting and irreconcilable. 

The libellant incurred no risk, and was de- 
tained but a few minutes. What he did was 
in the direct line of his business, and sub- 
jected him to no inconvenience. In view of 
all the circumstances, I think sixty-five dol- 
lars a just allowance; and a decree for this 
sum, with costs, will be entered. 
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FULTON v. BLAKE et al. 

[5 Biss. 371; * 2 Am. Law Reg. (N. S.) 779; 5 
Chi. Leg. News, 527.] 

District Court, N. D. Illinois. July, 1873. 

Demurrage— Reasonable Time— Custom op Chi- 
cago— Dutt of Consignee— Dock Room. 

1. Damages in the nature of demurrage are 
recoverable from consignee without stipulation 
in bill of lading. 

[Cited in Hawgood v. One Thousand Three 
Hundred and Ten Tons of Coal, 21 Fed. 
683; The William Marshall, 29 Fed. 329.] 

[Cited in Scholl v. Albany & R. I. & S. Co., 
101 N. Y. 004, 5 N. E. 7S2.] 

2. What shall be deemed a reasonable time 
must always be a question of fact, to be deter- 
mined by the circumstances of each case. By 
the custom of the port of Chicago one day is 
allowed the consignee to provide a dock, and 
this custom, unless rendered unreasonable by 
controlling circumstances, should be considered 
a law. 

[Cited in Lindsay, Gracie & Co. v. Cusimans, 
12 Fed. 506; Bowen v. Decker, 18 Fed. 
752; Houge v. Woodruff, 19 Fed. 138.] 

3. A consignee is bound to give only such 
dispatch as is reasonable under the circum- 
stances. 

4. Consignees must provide such reasonable 
dock room as their business ordinarily requires. 

5. A consignee who has provided sufficient 
dock room for vessels as they arrive is not at 
fault when from causes over which he has no 
control several arrive together. He is not 
obliged to procure other docks; vessels must 
await their turn at consignee's dock. 

[Cited in The J. E. Owen, 54 Fed. 187.] 

6. If a consignee had provided ample docks 
for the accommodation of vessels consigned to 
him, in their order, vessels arriving out of the 
time when they ought reasonably to have been 
expected must await their turn. 

In admiralty. This was a libel in perso- 
nam by N. C. Fulton, as owner of the schooner 
Kate Hinchman, against the respondents 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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[C. A. Blake and others], as consignees, for 
damages in the nature of demurrage. The 
facts are stated in the opinion. 

W. H. Condon, for libellant 

Mr. Judd and W. F. Whitehouse, for re- 
spondents. 

As there was no charter party or express 
stipulation in the bill of lading for demur- 
rage, this action cannot be maintained for 
demurrage as such, and the only obligation 
upon the consignees is upon their implied 
contract against an unreasonable detention. 
This detention must arise from the delin- 
quency of the consignees. Wordin v. Bemis, 
32 Conn. 268; Cross v. Beard, 26 N. Y. 
S5. If a vessel is unloaded in her reg- 
ular turn, there cannot be any. complaint 
for unreasonable detention. Robertson v. 
Jackson, 2 C. B. 412; Syers v. Jonas, 2 Exch. 
Ill; Wordin v. Bemis, 32 Conn. 268. If the 
defendant had a right to require that the 
cargo should be delivered upon his own 
dock, he was guilty of no fault or breach 
of contract in delaying the plaintiff's vessel 
until she should come up to the dock by 
taking her turn. Cross v. Beard, 26 N. Y. 
85. Consignees are not liable when vessel 
is loaded in her turn in a reasonable time. 
The vessel must be improperly detained to 
entitle owners to damages. Clendaniel v. 
Tuckerman, 17 Barb. 184. The question of 
reasonable time is to be determined on a con- 
sideration of all the circumstances. 1 Pars. 
Shipp. & Adm. 311. It is a uniform rule 
that where there is no express stipulation as 
to the time of unloading, a consignee is not 
liable for delays occurring without his fault, 
or a failure on his part to comply with 
some of the obligations imposed upon him 
by law or a custom of the port as to unload- 
ing. Weaver v. Walton [Case No. 17,312]. 
It must be averred in the libel and proved 
by the libellant that the delay was due to 
delinquency of respondents. The burden of 
showing that the detention was unneces- 
sarily caused by the respondents, is on the 
libellant It is a material fact to show 
that it was not libellant's mismanagement 
or that of his agents. Cross v. Beard, 26 N. 
Y. 85. Ship owner must perform the voyage 
in the shortest time consistent with safety. 
The Gentlemen [Cases No. 5,323 and 5,324]. 

BLODGETT, District Judge. The essen- 
tial facts, as I find them from the pleadings 
and proofs, are: That in the latter part of 
September, 1871, the firm of C. A. Blake 
& Co., Buffalo, N. Y„ loaded on board said 
schooner Kate Hinchman, 426 tons Lehigh 
coal, consigned to Blate, Whitehouse & Co., of 
Chieago, at a freight of fifty cents per ton. 

The schooner sailed with her cargo on the 
29th of September, and arrived in the port 
of Chicago on the evening of the 16th of 
October, with her cargo on board, and on 



FULTON (Case No, 5,153) 



[9 Fed. Cas. page 994] 



the morning of the 17th the consignees were 
notified of her arrival and readiness to dis- 
charge cargo. The bill of lading contained 
no stipulation in regard to demurrage. The 
consignees were engaged in the coal busi- 
ness in this city, occupying two docks— one 
on the north branch of Chicago river, near 
Indiana street, capable of accommodating 
two vessels at a time, and the other near 
Eighteenth street, on the south branch, ca- 
pable of unloading only one vessel at a time. 
Their dock at Indiana street was injured 
by the great fire of October 9th, and nearly 
all the employes at that dock were burned 
out, and no efficient help to unload at said 
dock was obtainable for many days after 
the fire. 

When the Hinchman arrived, the Indiana- 
street dock was occupied by other vessels 
unloading coal, and she was directed to pro- 
ceed to the Eighteenth-street dock, her tow- 
age bill being paid byrespondents. This dock 
was occupied by the schooner King, which 
bad arrived two days before the Hinchman, 
.although she had sailed from Buffalo eight 
days after, and the Hinchman did not get 
alongside the dock so as to commence un- 
loading until the afternoon of the 21st, and 
completed unloading on the 23d of October. 

The respondents* business was such that 
they expected to receive and unload at their 
docks during the months of September and 
October of that year about four cargoes per 
week, and they had ample facilities for un- 
loading that number, The respondents un- 
loaded vessels consigned to them in the order 
in which they arrived and reported them- 
selves ready to unload. The great fire con- 
siderably deranged respondents' business, 
and deprived them of the use of their largest 
dock for several days. The usual time, at 
that season of the year, for a voyage from 
Buffalo to Chicago was twelve days. It was 
admitted that by a general usage and custom 
in Chicago the consignee of a vessel is al- 
lowed one day after notice of her arrival 
in which to provide a dock or place for un- 
loading her. And it appears from the proof 
that the respondents had machinery at their 
docks, by which they were able to unload 
coal from a vessel at the rate of ten tons 
per hour from each hatch, which was much 
more rapidly than it could be done at any 
other dock. 

The amount involved in this suit is not of 
much consequence to either party, but the 
principle is important to all freighters, con- 
signees and vessel owners. 

It is objected that a suit will not lie for dam- 
ages against the consignee unless there is an 
express stipulation for demurrage in the char- 
ter party or bill of lading, and, technically 
speaking, the respondents* counsel may be. 
correct; but when the consignee of goods is 
notified by the carrier of his readiness to de- 
liver the goods, it is the duty of the consignee 
to either refuse to receive the goods, which 



under certain circumstances, not necessary 
now to mention, he may do, or to provide a 
place for the reception of the goods within a 
reasonable time, and what shall be deemed a 
reasonable time must always be a question of 
fact, to be determined by the circumstances 
of each case. By the usage of this port, one 
day is allowed the consignee of a vessel, after 
notice of her arrival, in which to provide a 
dock at which she can unload, and this usage, 
unless rendered unreasonable by controlling 
circumstances, should undoubtedly be con- 
sidered as part of the contract. 

It is also the duty of a person who is en- 
gaged in such business as to require him to 
expect or anticipate the arrival of vessels 
with cargoes consigned to him, to provide or 
arrange for sufficient dock-room to unload 
vessels as they arrive in port under ordinary 
circumstances within one day after arrival. 
That is to say, persons to whom vessels are 
consigned must provide such reasonable dock- 
room as their business ordinarily requires. 

If a man's business is such that he would 
naturally receive two or three cargoes a week, 
he should provide dock-room for that number 
as they arrive in the order of sailing; but if, 
by reason of baffling winds or other delays, 
over which the consignee has no control, all of 
those vessels should arrive at once, instead of 
arriving in order of sailing, as he had rea- 
son to expect them, the consignee who has 
provided dock-room to accommodate three or 
four or a half-dozen vessels a week as they 
may successively arrive from day to day, is 
certainly not at fault if, from the poor sailing 
quality of some, or head-winds, or other 
causes over which he has no control, they all 
arrive on the same day, when- he had a right 
to expect them on successive days in the order 
of sailing. And if, by reason of any such 
unexpected occurrence, several vessels arrive 
together, he is not obliged to procure other 
docks, but the vessels must respectively await 
their turns at the consignee's docks. This 
rule is more specially applicable to sailing 
vessels, which from their mode of propulsion 
are more uncertain in their times of arrival 
than vessels propelled by steam. 

All persons engaged in dealing with ships, 
whether master, crew or consignee, are bound 
to give them dispatch, and whoever causes 
any unreasonable delay is answerable in 
damages. 

A consignee to whom the cargo of a vessel is 
consigned should, within the time prescribed 
by the usage of the port after notice of the 
arrival of the vessel, furnish a suitable place 
for unloading, or he shall pay damages for 
detention, whether demurrage be noted on 
the bill of lading or not It may not be what 
is technically called demurrage in the books, 
but it is damages for unreasonable detention, 
unless the vessel has arrived so far out of her 
expected time as to make such prompt dis- 
patch unreasonable; in which case he must 
give her such dispatch as is reasonable under 



[9 Fed. Cas. page 995] 



(Case No. 5,154) FULTON 



the circumstances. And probably as safe a 
general rule as can be laid down is that if 
the consignee had provided ample docks for 
the accommodation of the vessels consigned 
to him in their order, vessels arriving out of 
the time when they ought reasonably to have 
been expected, must await their turn at the 
docks. Although this rule may have its ex- 
ceptions, and should never be vexatiously or 
unnecessarily enforced to the delay and dam- 
age of a vessel, the interests of commerce— 
and that term as used by the courts means 
the interest of the public— require that ships 
should be kept moving. "Ships," says one 
author, , "were made to plough the sea, and 
not to lie rotting at the wharves." Tested 
by these general principles, I am clearly of the 
opinion that the libellant has not made out a 
case entitling him to relief. 

The respondents had provided ample dock- 
room for unloading the vessels consigned to 
them if they arrived in the order in which 
they might reasonably be expected. By rea- 
son of s'low sailing qualities or bad manage- 
ment on the part of her master or crew, the 
Hinchman did not arrive till at least six days 
after she was reasonably due, and respond- 
ents were not bound to keep a dock waiting 
for her all that time, or have one ready just 
one day after her arrival. They are only 
bound to furnish her a dock in a reasonable 
time after her arrival, and under the evidence 
of this case, I do not think the delay from 
the 17th to the 21st unreasonable. 

The city had, only seven days before the 
arrival of this vessel, been visited by one of 
the most destructive fires ever known, de- 
stroying nearly half of its docks, two-thirds of 
its stores and warehouses, and rendering one- 
third of its inhabitants homeless. I deem this 
, alone such an intervention of unforeseen cir- 
cumstances as excused the delay which oc- 
curred. Admitting that under ordinary cir- 
cumstances the respondents would have been 
bound to furnish the vessel with a dock with- 
in one day after notice, there were extraor- 
dinary circumstances controlling all persons 
doing business in this city at that time, to 
such extent, at least, as absolve respondents 
from the consequences of the delay charged 
in this libel. 

Libel dismissed at libellant's costs. 



NOTE. In a recent case in the Northern 
district of Ohio, it was held that by the custom 
of lakes the consignee had twenty-four hours 
after the arrival of a vessel at the docks to 
piovide a place for her and prepare for un- 
loading, and that in unloading at an elevator 
each vessel should take her turn in the order 
of arrival; that demurrage might he recovered 
where there was a breach of an implied cove- 
nant or duty on the part of the consignee, even 
without any stipulation for demurrage in the 
hill of lading; that the consignee is not liable 
for delays occurring without his fault, or a fail- 
ure on his part to comply with some of the obli- 
gations imposed upon him by law, or a custom 
of a port as to unloading; and that a master is 
bound to know the custom of a port to which 
he undertakes to transport freight Weaver v. 
Walton [Case No. 17,312], 
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FULTON v. GILMORE. 

[2 Flip. 260; 5 Reporter, 103; 10 Chi. Leg. 

News, 108; 2 Cin. Law Bui. 305; 

24 Int. Rev. Rec. 108.] i 

Circuit Court, N. D. Ohio. Oct., 1878. 

Motion to Discharge Defendant from Arkest 
on Mesne Process— Practice. 

While the pleadings, practice, and forms in 
the circuit and district courts should conform 
as near as may be to the practice in the state 
courts, yet a commissioner of the United States 
may, as an officer under the state law, take 
the verification of all necessary papers in order 
to procure the arrest of the defendant. 

[Cited in Sanford v. Portsmouth, Case No. 
12,315.] . 

[This was an action at law by John A. 
Fulton against James J. Gilmore.] 

Prentiss & Vorce, for plaintiff. 
E. J. Estep, for defendant 

WELKER, District Judge. This action is 
founded upon a promissory note of the de- 
fendant for the sum of eight hundred dollars. 
With the petition the plaintiff filed an af- 
fidavit that the defendant had property, 
money and rights in action which he fraudu- 
lently concealed, and setting out particular 
facts as required in the Ohio Code, and ask- 
ed an order of arrest, which was issued by 
the clerk of the court, and the defendant 
was. arrested by the marshal. The affidavit 
was verified before George Wyman, a com- 
missioner of this court 

The defendant moves a "discharge from 
such arrest because the affidavit is not ver- 
ified before an officer authorized to make 
the same. The authority of the commission- 
er to administer the necessary oath, presents 
the only question relied upon in the argu- 
ment of the case. 

The grounds for arrest of a defendant 
and the mode of procuring it are provided 
in the Code of Civil Procedure of this state. 

Section 146 of the Code provides that "an 
order for the arrest of the defendant shall 
be made by the clerk of the court in which 
the action is brought, when there is filed in 
his office an affidavit of the plaintiff, his 
authorized agent or attorney, made before 
any judge of any court of the state, or clerk 
thereof, or justice of the peace, stating the 
nature of the plaitiff's claim, etc., and es- 
tablishing one or more of the following 
particulars: * * * 

3. "That he has property or rights of ac- 
tion which he fraudulently conceals." The 
defendant claims that the afiidavit must be 
made before one of the officers above nam- 
ed, and if not so done the order of arrest 
cannot be issued. 

Section 914 of the Revised Statutes of the 
United States provides that "the practice,, 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 5 Reporter, 
103, and 24 Int. Rev. Rec. 10S, contain only 
partial reports.] 
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pleadings and forms and modes of proceed- 
ing in civil causes * * * in the circuit 
and district courts shall conform, as near as 
may be, to the practice, pleadings and forms 
and modes of proceeding existing at the time 
in like cases in the courts of record of the 
state within which such circuit or district 
courts are held." 

Section 990 provides that "no person shall 
be imprisoned for debt in any state on pro- 
cess issuing from a court in the United 
States, where by the laws of such state im- 
piisonment for debt has been or shall be 
abolished. And all modifications, conditions 
and restrictions upon imprisonment for debt, 
provided by the laws of any state, shall be 
applicable to the process issuing from the 
courts of the United States to be executed 
therein; and the same course of proceed- 
ings shall be adopted therein as may be 
adopted in the courts of such state." 

Rule 1st of this court provides that "ac- 
tions shall be commenced and prosecuted, 
and process shall be issued, endorsed, made 
returnable and served in the manner pro- 
vided in the Code of Civil Procedure of the 
state of Ohio, except as otherwise provided 
in these rules, or in the laws of the United 
States applicable to special cases." 

It will be seen from the above references 
that the practice in this class of cases of the 
state courts has been adopted and recog- 
nized, not literally, but substantially, or "as 
near as may be," in like proceedings in this 
court. 

The question then arises whether, in ap- 
plying the state laws to cases in this court, 
the verification of the necessary papers re- 
quired to be made, in order to procure an 
arrest of a defendant, must be strictly con- 
fined to the officers named in the section of 
the Code, that is, judge or clerk of a court 
of the state, or justice of the peace, or 
whether the officers of the court who are 
authorized to administer oaths and verify 
papers used in the court, may not take such 
verification? 

Section 945 of the Revised Statutes pro- 
vides that "bail and affidavits when requir- 
ed or allowed in any civil cause in any cir- 
cuit or district court may be taken by a 
commissioner of the circuit court for the dis- 
tinct." Under this section, the commission- 
er before whom the affidavit was made had 
complete authority to take affidavits to be 
used in this court in all civil cases. But it 
is claimed inasmuch as this proceeding re- 
strained the defendant of his liberty by his 
arrest, the law must be strictly complied 
with, and the affidavit producing that re- 
straint must be made before one of the of- 
ficers named in the Code. This seems to 
me an exceedingly narrow construction of 
the United States statutes adopting the prac- 
tice and mode of proceedings of the state 
courts. 

It was only intended by them, in this 
class of cases, to require the same grounds 



for arrest of a defendant, and to be made 
appear by affidavit, as was required by the 
state law, leaving the verifications to be 
made before such officers as are authorized 
to take such affidavits or verifications in 
this court, as well as to use the officers of 
this court to serve and execute process, or, 
in other words, use the official machinery 
of this court instead of the state court. 

Any other construction would require a 
plaintiff to find a state judge, clerk, or jus- 
tice of the peace, who is unknown to this 
court, to take the verification, and also re- 
quire the arrest to be made by a sheriff 
instead of the marshal, thus making it ex- 
ceedingly inconvenient to use such state 
mode of procedure. 

The motion to discharge is therefore over- 
ruled. 



Case !$o. 5,155. 

FULTON v. GOLDEN. 

[36 Leg. Int. 366; 20 Alb. Law J. 229; 9 Cent. 
Law J. 286; 25 Int. Rev. Rec. 321; 8 Report- 
er, 517; 4 Cin. Law Bui. 75S: 12 Chi. Leg. 
News, 9; 2 N. J. Law J. 298.] * 

Circuit Court, D. New Jersey. Aug. 29, 1879. 

Removal of Causes — Order by State Court — 
Time of Removal. 
[Where an equity case is pending in a state 
court for several years after issue joined, and 
has not been brought to hearing in consequence 
of the neglect of parties to enforce the rules 
of the court for the taking of testimony, held, 
that the petition for removal was filed too late 
when the case could have been first tried under 
the local laws and practice, at several terms be- 
fore the filing of the petition.] 
[Cited in McLean v. St. Paul & C. Ry. Co., 
Case No. 8,892; Forrest v. Keeler, 1 Fed. 
463; "Wheeler v. Liverpool, London & Globe 
Ins. Co., 8 Fed. 198; Deford v. Mehaffy, 13 
Fed. 486.] 
[Cited in Stebbins v. Lancashire Ins. Co., 59 
N. H. 414; Wheeler v. Liverpool, L. & G. 
Ins. Co., 60 N. H. 457.] 

[This was a suit brought by J. Alex. Ful- 
ton against Edward L. Golden.] On motion 
to remand cause to state court 

K. F. Green, for petitioner. 
J. A. Fulton, for respondent 

NIXON, District Judge. This is a motion 
to remand the above stated cause to the 
court of chancery of the state of New Jersey, 
whence it was removed under the act of 
March 3, 1S75 [IS Stat 470]. Two grounds 
are assigned for the motion: (1) Because the 
record does not show that this court has 
jurisdiction of the case. (2) Because the ap- 
plication for removal comes too late. 

1. With regard to the first it is sufficient 
to observe that the petition alleges that the 
amount in dispute between the parties, ex- 
clusive of costs, exceeds the sum or value of 
five hundred dollars outlay, and that the con- 

i [Opinion reprinted from 36 Leg. Int. 366, by 
permission. S Reporter, 517, contains only a. 
partial report.] 
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troversy in said suit is between citizens of 
different states— the petitioner, who is the sole 
party defendant, being a citizen of Pennsyl- 
vania, and the sole complainant a citizen of 
the state of Delaware. A bond in the penal 
sum of two thousand dollars, with two sure- 
ties residing in this state, was filed with the 
petition, and as no question was raised in 
the state court or here as to its sufficiency, 
it must be assumed to have been in compli- 
ance with the requirements of the law. 

It was suggested in the argument that the 
cause should be remanded, because it did not 
appear that the state court made an order 
of removal. There is nothing in the act of 
March 3, 1S75, requiring such an order and 
none is necessary. The jurisdiction of the 
state court over the cause terminates with 
the filing of the petition and bond. Taylor v. 
Rockefeller [Case No. 13,802]; McMurdy v. 
Life Ins. Co. [Id. 8,903], 

2. Whether the application for removal 
was made too late depends upon the con- 
struction of the last recited act, which mate- 
rially changed the law in this respect. Un- 
der the 12th section of the judiciary act [1 
Stat 73] the application was required to be 
made by the defendant, "at the time of en- 
tering his appearance in the state court" 
He waived his right to remove the cause 
after he had in any manner submitted him- 
self to the jurisdiction. The several acts of 
July 27, 1866 [14 Stat 306], and March 2, 
1867 [Id. 558], enlarge the time, and under 
them the petition for removal might be made 
"at any time before the trial or final hearing 
of the cause or suit" in the state court But 
the 3d section of the act of March 3, 1S75 
[supra], again restricts the power of removal 
in reference to the time, and requires the pe- 
tition in the state court to be made and filed 
"before or at the term at which such cause 
could be first tried and before the trial there- 
of." 

What is the meaning of the expression 
"could be first tried?" Does it mean "could 
be first tried," by the legislation of the state 
and the rules and practice of the state court, 
when the parties have been diligent in pre- 
paring the case for trial or hearing? or does 
it mean "could be first tried" after the par- 
ties have put in their pleadings and got the 
case at issue, and have closed their testi- 
mony, years, it may be, after the suit was 
commenced? If the latter, then the right 
of removal would seem to depend upon the 
diligence or want of diligence of the 
litigants, rather than upon any designa- 
tion of time in the law itself. It must 
be confessed that the section is very de- 
fective in precision of expression or obvi- 
ousness of meaning; but the change in the 
phraseology shows, that congress meant to 
abridge the right of removal and to fix a 
definite time within which it was to be exer- 
cised. If the construction is adopted which 
the defendant urges, it would be in the pow- 
■er of the respective parties to keep a case 



pending through a series of years in the 
state court, by neglect to file the pleadings, 
or to conclude the taking of testimony, and 
then to procrastinate and still further delay 
the final hearing by removal to a federal 
tribunal. 

The case under consideration affords abun- 
dant illustration of this. The bill of com- 
plaint was filed in the court of chancery of 
the state July 22, 1873, and the subpoena was 
returnable on the 5th of August following. 
The defendant put in the plea of the pend- 
ency of a suit between the same parties for 
the same cause of action in a court of law 
in the state of Pennsylvania, which the chan- 
cellor overruled, and the defendant was or- 
dered to answer the bill within thirty days 
from the 9th of December, 1874. On the 
13th of January, 1S75, the answer was filed, 
and on the 16th of February following, the 
replication. The cause being thus at issue, 
February 16th, 1873, the rule of the court re- 
quired that the complainant should begin to 
take testimony on his part within thirty 
days after issue joined, and conclude the 
same in thirty days (see 80th rule), within 
fifteen days thereafter, the defendant must 
commence taking testimony on his part and 
conclude the same in thirty days (rule 81). 
At the expiration of this time the complain- 
ant is required to proceed immediately, or by 
adjournment, not exceeding ten days, with 
testimony to rebut the testimony of the de- 
fendant, or to sustain testimony on his part 
impeached or contradicted by the defendant 
The defendant may afterward produce coun- 
ter-rebutting evidence on his part, but such 
evidence shall not be continued for more 
than five days on each side. Rule 83. By 
the 86th rule the time for taking testimony 
above limited shall not be extended except 
by written consent or by order of the court 
made upon notice. Under the provision of 
rule 15, if the complainant fails, within ten 
days after the expiration of the time to take 
the testimony, to notice the cause for argu- 
ment, the defendant is entitled to an order, 
of course, directing the complainant to show 
cause why the defendant should not be per- 
mitted to notice the cause for argument and 
bring on the hearing thereof at the next 
stated term; and if cause be not shown to 
the contrary, the defendant is permitted to 
give the notice and biing on the hearing. 
The stated terms of the court are held on 
the first Tuesday of February, the third 
Tuesday of May, and the third Tuesday of 
October, annually. 'If the foregoing rules 
had been observed in taking the testimony 
the cause "could have been first tried" at the 
term of October, 1875. But it was not mov- 
ed by either party, then, or afterward, al- 
though at least eight stated terms of the 
court intervened before the 31st day of May, 
187S, when the petition for removal was 
filed. To hold that the application was in 
time would be to affirm that no term of the 
court of chancery had been reached during 
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these two and a half years, at which the 
cause could he tried under the legislation of 
the state and the rules of practice made pur- 
suant thereto. 

My attention has not been called to a case 
where the act has received construction, or 
where it has been necessary to give it a con- 
struction in this respect. But Judge Dillon, 
in his treatise on the Removal of Causes, p. 
57, and more especially in Ames v. Colorado 
Cent. R. Co. [Case No. 325], strongly inti- 
mates that where under the local law and 
practice a case could have been finally heard 
at a stated term, a removal is not in time 
after the expiration of said term. Much 
support also is given to this view by the rea- 
soning of Drummond, J., in Scott v. Clinton 
& S. R. Co. [Id. 12,527], in which the learned 
judge deplores the ambiguity of the lan- 
guage employed in the statute, but cites with 
approbation a decision of his own, that an 
application for removal comes too late where 
a term is suffered to elapse by consent of 
parties after the issue has been formed by 
the pleadings. 

It is the judgment of the court that the pe- 
tition for removal came too late, and the 
motion to remand the cause must prevail, 
and it is ordered accordingly. 



FULTON (MARBLE v.). See Case No. 
9,059. 

FULTON (SCAIFE v.). See Case No. 12,426. 

FULTON, The ROBERT. See Case No. 11,- 
S90. 



Case 3STo. 5,156. 

In re FULTZ. 

[1 MacA. Fat. Cas. 178.] 

Circuit Court, District of Columbia. March, 
1853. 

Appeals fhom Commissioner op Patents — Rea- 
sons op Appeal— Exclusion op Evi- 
dence—Invention. 
[1. The provision in the act of 1839 (chapter 
88, § 11, 5 Stat. 354), that appeals from the 
commissioner to the judge shall be heard "on 
the evidence produced before the commission- 
er," does not take away the appellant's right 
to assign, as a reason of appeal, that the com- 
missioner refused to hear certain evidence of- 
fered; and the commissioner, in stating the 
grounds of his decision, is bound to answer 
such reason, and the judge to decide it And 
the judge in so doing may order the taking of 
such evidence for the purpose of determining 
by examination its relevancy and materiality, 
and, if satisfied thereof, may order a new trial.] 

[2. The unopposed oath of the inventor, 
though not of itself sufficient, is some evidence 
of the novelty, invention, and usefulness of the 
improvement. The rule of law is that a pat- 
ent granted on such unopposed oath is prima 
facie evidence in an action for infringement.] 

[3. But slight evidence of invention is re- 
quired when it is shown in what the invention 
consists, and where proof is given of practical 
utility.] 

[4. While a mere change in the relative size 
of parts in a machine is not invention, yet, if 



a new effect is shown to be produced by a 
change of proportion, this is more than a mere 
chauge, and may involve patentable invention.] 

[This was an appeal by Hugh H. Fultz 
from the refusal of the commissioner of pat- 
ents to grant him a patent for an alleged 
improvement in a horse-power for cotton gins 
and other agricultural appliances.] 

Appeal from the decision of the commis- 
sioner finally rejecting the application for 
lack of patentable novelty. The purported 
invention related to horse-power for cotton 
gins and other agricultural appliances; and 
the question was presented whether a change 
in the form and proportions of a machine is 
the proper subject of a patent. Applicant's 
machine did not differ from existing machines 
in the nature, number, or arrangement 
of its parts, but it was contended that certain 
changes in the (relative size of the various 
parts of the gearing tended to reduce the 
friction of the machine to an appreciable de- 
gree and thereby to increase its efficiency. 
A denial by the office that this result was in 
fact produced led to extended ai'gument on 
both sides as to the mechanical principles 
involved. The applicant submitted a com- 
parative statement of the amount of friction 
developed in the two machines, respectively, 
showing the advantages possessed by his 
own machine in that respect. The accuracy 
of the calculation was challenged, it being 
pointed out in particular that no account had 
been taken in the estimate, of the greater 
friction likely to be developed in applicant's 
machine owing to the increased rapidity of 
rotation. In effect, the office contended that 
the alleged invention was but a mere change 
in the form or proportion of the machine,* 
not producing any new result further than 
is always produced when the proportions of 
gearing are adapted to the speed required 
for the particular mechanical operation. 
Pending the 'decision the applicant was per- 
mitted, on motion, to submit affidavits to 
show that his changes in the proportions of 
the machine in fact produced a useful re- 
sult. 

J. J. Greenough and M. Carlisle for appel- 
lant 

Examiners Renwick and Parker and Chief 
Clerk Weightman, for the Commissioner. 

MORSELL, Circuit Judge. On the 1st of 
July, 1852, Hugh H. Fultz, of the state of 
Mississippi, applied to the commissioner of 
patents for letters-patent to be granted to 
him for a new and useful improvement in so 
proportioning the machinery as to produce the 
requisite speed and force concentrated upon 
the working-point to move a cotton gin, &c. 
On the 7th of July, 1S52, the commissioner noti- 
fied said Fultz that his said. claim had been 
examined, and found to present nothing new 
and patentable, and referred him to several 
cases in which letters-patent for horse-pow- 
ers had been granted having precisely the 
same arrangement of parts and from which 
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the machine under consideration differed 
onlyin the size and proportions of its wheels. 
The commissioner proceeds to state "that he 
was also referred to the fact, as established 
by the practice of the Office and the decisions 
of the courts that a change in the relative 
size of the parts of an old machine for the 
purpose of obtaining a required velocity 
could not be made the subject of letters- 
patent" The specification was then with- 
drawn from the office, the claim was altered 
so as to read as it now stands in the specifi- 
cation, in which he states: "My improve- 
ment consists in so proportioning the ma- 
chinery as to produce the requisite speed and 
force concentrated upon the working-point 
to move a cotton gin, &c, with the minimum 
power, by which I have been enabled to 
effect a saving of more than one-half of the 
power required for ordinary apparatus to 
gin cotton. By the construction, proportion, 
and arrangement I have a force equal to 
that expended upon the prime mover at the 
working-point, minus the friction, there be- 
ing no loss of power by erroneous proportion 
of parts, as would be the case by any 
deviation from my formula." He then pro- 
ceeds to give the particular construction 
of the machine, towards the end of which 
he says: "By this proportion of parts it 
will be found that one hundred pounds 
force upon the end of the lever will produce 
one hundred pounds force upon the pinion 
(L), minus the friction; and at the ordi- 
nary ascertained travel of a mule it will 
make over one hundred and fifty revolu- 
tions with that force per minute, or sixty 
revolutions of the band-shaft to one of 
the master wheel, equal to what is requir- 
ed to drive a gin. This equalizing the 
force at the driving and working-points is 
the important feature of my invention." 
The report of the commissioner proceeds to 
say: "This specification thus changed was 
returned to the office for consideration, with 
an argument by Mr. Fultz's attorney, (No. 
3,) and some calculations (No. 4) by Mr. 
Fultz intended to demonstrate the superior- 
ity of his machine over those to which he 
was referred. The argument opens with the 
following remarks: 'Prom your postulate 
that all horse-powers throw upon the work- 
ing-point all the power of the prime mover, 
less the friction, we beg leave to dissent 
Friction is but a single element of loss, and 
a very minor one, in many horse-powers, 
between the prime mover and the working- 
point, by which the power is wasted; and it 
is the avoidance of these and other errors, 
as well as the diminution of friction, that 
we base the merits of this invention upon.' " 
The commissioner proceeds: "No effort was 
made in this argument to show what were 
the 'other elements of loss,' or the 'other 
errors' spoken of, or how such errors had 
been avoided; but a simple 'dissent' from 
the fact assumed by the office was stated 
upon the assumption of the 'easier running' 



of the machine in question." To that part 
of the letter which .refers to legal authorities 
to. prove that if the result of the improve- 
ment was a superiority in utility over all 
those to which he had referred them, or 
might thereafter refer them, that would en- 
title Fultz to a patent, the commissioner 
says: "Advantages, which the office after 
the most careful and repeated examinations 
have not been able to discover, should not 
only be set forth specifically and plainly by 
the applicant in his specification or argu- 
ment, but be demonstrated and proved actu- 
ally to exist before precedents and authori- 
ties be adduced to show that letters-patent 
could be based upon them; the calculations 
made by Fultz must fall, because he has 
omitted the most important element in 
them, viz., the number of revolutions in a 
given space of time; and the calculations 
themselves will be found to be filled with 
mistakes, and are based upon the funda- 
mental error that the friction of moving 
machinery is dependent upon the amount of 
pressure put upon the wheels, without refer- 
ence to the number of revolutions made by 
the wheels in a given space of time." This 
matter, the commissioner says, was discuss- 
ed in brief, in official letter of July 13th, 1S52, 
and was replied to by applicant on the 14th. 
(See letter &o. 6.) In that letter the counsel 
for Fultz says "that his letter of the 9th 
instant, addressed to the patent office in the 
case of H. H. Fultz, Esq., has been misun- 
derstood. In that letter it was distinctly in- 
timated that friction was not the only ele- 
ment of loss of power in this case. If it 
was, and your axiom contained in your let- 
ter of July 13th is correct, no change in the 
construction of the parts of a machine for 
transmitting power from the motion to the 
working-point would make any difference or 
decrease the effect." To support the posi- 
tion, he says that the best authorities he has 
been able to consult on the subject of fric- 
tion leave it an uncertain matter, and the 
best experiments show but an approximation 
to the truth in any practical machine. He 
refers to various authorities on the subject 
Towards the close of the last authority cited 
by him, it is said "no conjectural calculation 
should be relied on when the real loss of pow- 
er can be obtained by experiment." 

The commissioner proceeds: "If, then, the 
number of revolutions performed in a cer r 
tain specified time be a grand essential in all 
calculations concerning moving machinery, 
the calculations of Mr. Fultz are based upon 
an entirely erroneous assumption, as the ele- 
ment of time, or rather the number of revo- 
lutions made in a given time, is excluded 
from them; furthermore, this matter is not 
now involved in the uncertainty which the 
letter No. 6 would lead to suppose. The re- 
cent experiments made by the French Acad- 
emy, and allowed by the best English au- 
thorities to warrant implicit confidence, &c. t 
have set the matter at rest A reference is 
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made to the 'Engineer and Machinist As- 
sistant, Blackie & Son/ Glasgow, 1847, page 
54." The commissioner further states: "Mr. 
Fultz has been referred to four-horse powers 
having precisely the same arrangement of 
wheels with his, and differing only in the 
relative size and proportions of the parts. 
This case comes clearly within the dictum of 
Judge Story, who says: ' It is not necessary 
to defeat the plaintiffs patent that a machine 
should have previously existed in every re- 
spect similar to his own, for a mere change 
of former proportions will not entitle a party 
to a patent,' (Woodcock v. Parker [Case No. 
17,971,]) Mr. Fultz having entirely failed to 
demonstrate that his is anything more than 
a mere change of former proportions, or that 
any useful result has been produced by such 
change, other than is always produced when 
the relative proportions of gearing are adapt- 
ed to the speed required for various me- 
chanical operations." 

The claim of Mr. Fultz being thus rejected, 
he notified the commissioner of his desire and 
intention to appeal, and filed in the office his 
reasons of appeal, Qve in number: 1. That 
the commissioner in his refusal to issue the 
patent gives no reason, but to the effect only 
that the application did not set forth such a 
case as would authorize the issuing of a pat- 
ent, whereas the specification given and the 
model furnished in accordance with the acts of 
congress in such case made and provided set 
forth and demonstrated new and important 
results produced by a particular proportion of 
some of the mechanical powers in a mode and 
manner not before used or applied. 2. Rea- 
son is, in substance, the same with the first 
3. Because it was evident from the specifica- 
tions and model aforesaid that in consequence 
of the particular size and mode of the appli- 
cation of the different parts of the machinery 
exhibited by said model that the improve- 
ment therein was new and useful in a high 
degree, producing results never before pro- 
duced or attained. 4. Because the noyelty 
claimed is the specific proportions of the ma- 
chine, whereby a beneficial result is produced, 
and that result is due to the proportions of the 
machine. 5. The commissioner refused to re- 
ceive additional proof of the new results 
claimed by the applicant as having been pro- 
duced by his machine. 

The commissioner, in more particularly 
stating the grounds of his decision touching 
the points involved by the reasons of appeal, 
says, in answer to the first and second rea- 
sons, that neither the specification nor the 
model set forth or demonstrate any new or 
important result produced by the particular 
proportions used, while the mode and manner 
in which the mechanical powers are used or 
applied are precisely similar to that found in 
the four machines referred to. It is not evi- 
dent that the improvements produced new 
and important and useful results. To the 
third, the oath of the applicant is but one of 
the requisites which must be complied with 



before letters-patent can issue, and it is of no 
force except as a test of the honesty of the 
belief of the applicant as regards the novelty 
of the alleged invention. To the fourth, the 
applicant has failed to demonstrate that any 
beneficial result has been produced, and 
therefore the change of proportion is clearly 
not patentable. To the fifth, reference is 
made to letters S and 9, from which it will ap- 
pear that the applicant was informed that 
the office was at all times ready to receive 
any evidence which he might see fit to offer, 
though it could not encourage him to offer any 
further evidence with a view to a reconsider- 
ation of the case. 

After which the party (Hugh H. Fultz) pre- 
sented to me his petition for an appeal, stat- 
ing in substance his previous application for 
a patent, the grounds of it, and the refusal of 
the commissioner to grant the patent; also 
that he was willing and very desirous of of- 
fering the testimony of highly respectable 
gentlemen, who had seen his machine in oper- 
ation, in further corroboration of the new re- 
sults produced by his said machine. Yet the 
said commissioner refused to receive the 
same, and rejected his application for a pat- 
ent; of all which due notice was given to the 
commissioner, and of the time and place ap- 
pointed by me for the trial, at which time 
and place the petitioner, by Mr. Greenough, 
his counsel, and Mr. Weightman, chief clerk 
in the office of patents, and Mr. Renwick, the 
examiner, attended; and it appearing that 
from sickness the report had not been pre- 
pared, the trial for that cause was postponed 
from time to time until the 22d of September, 
when the petitioner, by his counsel (Mr. Car- 
lisle) and an examiner on the part of the 
office, appeared with the report of the com- 
missioner and original papers and models; 
and after the reading said report, on the mo- 
tion of the petitioner's counsel and affidavit 
to show the commissioner's refusal to receive 
evidence on the part of Fultz, an order was 
made by me authorizing the said Fultz to take 
and file in this appeal the testimony of wit- 
nesses to prove the novelty of the results pro- 
duced by his alleged invention, and the utility 
thereof, such evidence to be taken before any 
justice of the peace duly authenticated as 
such, and to be filed, &c, saving the question 
of its admissibility to the final decision; un- 
der which order sundry depositions of wit- 
nesses were duly and, from what appears, 
fairly taken, and have been filed with me; 
and on notice given to the commissioner of 
the party's offer to use the same on the trial 
of this appeal, the commissioner addressed 
the following note to me, dated the 16th of 
February, 1853: "Sir: Your note of the 14th 
instant, in regard to the hearing of the appeal 
of H. H. Fultz on Monday next, has been re- 
ceived. In this note you state that it is pro- 
posed to take additional testimony. This of- 
fice would beg leave to call your attention to t 
the following words in the act of March 3d, 
1849: 'On the evidence produced before the 
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commissioner,' and also to the orders in ap- 
peals made by you, '(3) the appeal will be tried 
upon the evidence which was in the case and 
produced before the commissioner.' " 

The rule alluded to was intended to be in 
accordance with the provisions contained in 
the statute of congress of the 3d of March, 
1S39, c. SS, § 11 [supra], the proper construc- 
tion of which will be an answer to the ob- 
jection made by the office to the admissibility 
of the testimony which has been offered on 
tins occasion. It provides "that in cases 
where an appeal is now allowed by law from 
the decision of the commissioner of patents 
to a board of examiners provided for in the 
seventh section of the act to which this is 
additional, the party, instead thereof, shall 
have a right to appeal to the chief justice of 
the district court of the United States for 
the District of Columbia, by giving notice 
thereof to the commissioner and filing in the 
patent office, within such time as the com- 
missioner shall appoint, his reasons of appeal 
specifically set forth in writing, and also pay- 
ing into the patent office to the credit of tho 
patent fund the sum of twenty-five dollars. 
And it shall be the duty of the said chief 
justice, on petition, to hear and determine 
all such appeals, and to revise such deci- 
sions in a summary way, on the evidence pro- 
duced before the commissioner, at such early 
and convenient time as he may appoint, 
first notifying the commissioner of the time 
and place of hearing, whose duty it shall be 
to give notice thereof to all parties who ap- 
pear to be interested therein, in such manner 
as said judge shall prescribe. The commis- 
sioner shall also lay before the said judge 
all the original papers and evidence in the 
case, together with the grounds of his de- 
cision fully set forth in writing, touching all 
the points involved by the reasons of appeal, 
to which the revision shall be confined." 
The twelfth section provides for the taking of 
evidence— "that the commissioner of patents 
shall have power to make all such regulations 
in respect to the taking of evidence to be 
used in contesting cases before him as may 
be just and reasonable. And so much of 
the act to which this is additional as pro- 
vides for a board of examiners is hereby 
repealed." Those parts of the act of 1836 
[5 Stat 117] not repealed by the law whicli 
I iiave just recited, and which relate to the 
question which I am now considering, are 
to be found in the seventh and eighth sec- 
tions. 

The seventh section, in effect, provides that 
on the presentation of an application for a 
patent, it shall be granted on the party's oath 
required to be previously made, unless on 
examination by the commissioner it should 
appear to him, first, that the applicant was 
not the original and first inventor or discover- 
er thereof; or, second, that any part of that 
which is claimed as new had before been 
invented, or discovered, or patented, or de- 
scribed in any printed publication in this 
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or any foreign country as aforesaid; or, third, 
that* the description is defective or insuffi- 
cient, in which case he shall notify the party, 
giving him briefly such information and 
references as may be useful in judging of 
the propriety of renewing his application, 
&e. But if the applicant shall persist in his 
claim for a patent, &c, he may, on appeal 
and upon request in writing, have the de* 
cision of a board of examiners, to be com- 
posed, &c. "Said board shall be furnished 
with a certificate in writing of the opinion 
and decision of the commissioner, stating 
the particular grounds of his objection and 
the part or, parts of the invention which he 
considers as not entitled to be patented; and 
the said board shall give reasonable notice 
to the applicant as well as to the commission- 
er of the time and place of their meeting, 
that they may have an opportunity of fur- 
nishing them with such facts and evidence 
as they may deem necessary to a' just de- 
cision. And it shall be the duty of the com- 
missioner to furnish to the board of examin- 
ers such information as he may possess, rel- 
ative to the matter under their consideration; 
and on examination and consideration of the 
matter by such board, it shall be in their 
power, or a majority of them, to reverse the 
decision of the commissioner either in whole 
or in part," &c. 

The eighth section makes a similar pro- 
vision for an appeal in the case of interfer- 
ing applications, thus: "Whenever an appli- 
cation shall be made for a patent which, in 
the opinion of the commissioner, would inter- 
fere with any other patent for which an ap- 
plication may be pending, or with any un- 
expired patent which shall have been grant- 
ed, it shall be the duty of the commissioner 
to give notice thereof to such applicants or 
patentees, as the case may be; and if either 
shall be dissatisfied with the decision of the 
commissioner on the question of priority of 
right or invention, on a hearing thereof he 
may appeal from such decision on the like 
term's and conditions as are provided in the 
preceding section of this act. And the like 
proceedings shall be had to determine which, 
or whether either, of the applicants *is enti- 
tled to receive a patent as prayed for." 

Thus it appears that two classes of cases 
are provided for in the sections of the act 
of 1836 just recited— the one where there is no 
opposing party, and the other where, there 
are interfering applications. In each case 
the applicant has a right equally to reason- 
able notice of the decision of the commission- 
er, in order to prepare to support his claim 
and to be heard" upon the evidence or facts 
deemed necessary by him or them to a just 
decision thereof. I can perceive nothing in 
the repealing act of 1839 which takes away 
or impairs that right; on the contrary, every 
reason to infer that it was intended to be 
saved and secured to the fullest extent The 
act, it is true, abolishes the particular 
tribunal, but it substitutes the chief judge of 
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the district court of the United States for 
the District of Columbia in place thereof. 
The difficulty arises out of that part of the 
section which says "that the said chief 
justice shall hear and determine all such 
appeals, and revise such decisions in a sum- 
mary way 'on the evidence produced before 
the commissioner;* " but rather than to con- 
clude that there has been a casus omissus, 
every reasonable endeavor must be used to 
reconcile the apparent conflict in the differ- 
ent parts of the same statute. If, then, I 
have shown (as I think I have done) that 
the party equally in both classes of cases is 
still entitled to be heard upon the facts and 
evidence of his case, and the restrictive part 
of the eleventh section confines the judge, 
in trying the merits of the case, to such evi- 
dence as was produced before the commis- 
sioner, it follows that it is his duty, in a 
case like the present, to pursue, by reason- 
able regulations similar to those directed by 
the twelfth section, such a course as to afford 
an opportunity to the party to produce and 
lay before him on the trial his proofs to 
support his claim. If, then, the law be as 
I have stated it, the party has a right to 
insist, before the commissioner on the trial, 
on this privilege; and in offering competent 
and material evidence, if it is refused, or 
if his objection to inadmissible or incompe- 
tent testimony is overruled by the commis- 
sioner, he has a right to assign that as a rea- 
son of appeal; and the commissioner, in stat- 
ing the grounds of his decision, is bound fully 
to answer such reason and the judge to 
decide it on appeal and afford relief, although 
the rule be as I have stated it when trying 
the cause. upon its merits. In deciding upon 
such a reason of appeal, the judge must be 
satisfied of the relevancy, materiality, and 
competency of the testimony offered and re- 
fused, which he could not be satisfied of in 
the present case without permitting the ex- 
parte depositions to be taken and offered. 
There is no reason to believe that they have 
been unfairly taken. I will now proceed to 
consider the materiality and applicability of 
the evidence contained in the various dep- 
ositions produced and offered. 

The deposition of Thomas E. Warner 
(marked "J. S. M., No. 1") says he is a ma- 
chinist. When in Washington, D. C, July, 
1852, he examined Mr. H. H. Fultz's plan of 
a horse-power for driving cotton-gins or other 
machinery; that he believes it a very useful 
and important improvement in horse-power, 
requiring, in the first place, less power to set 
it in motion; second, it is, more compact, 
easier to manage, and more durable in every 
respect, than any horse-power that has ever 
come to his knowledge. This appears to be 
taken before Wm. H. Sparks, commissioner of 
deeds, 31st December, 1852. The paper 
marked "J. S. M., 2," is the opinion of an ex- 
pert and is an examination of the calculations 
made by Fultz. It was filed in the case at 
the time of the trial before the commissionor: 



"Judging from the model and diagrams be- 
fore me, (the same filed in this case before the 
commissioner,) Fultz's machine combines cor- 
rect proportions in the various parts consti- 
tuting the whole machine. These pax*ts again 
have the exact proportion for the purpose for 
which they were put together, performing 
the work intended with a great saving of 
power without additional transfer fixtures." 
He subjoins calculations by which a result is 
shown decidedly in favor of Fultz's improved 
machine over those of Emmerson, Fitzgerald, 
and Whipple. Maddison McAfee (J. S. M., 3) 
says that "he is familiar with the old mode 
now in use of propelling gins; that he has 
seen and examined the above-named power, 
(commonly called Fultz's propeller,) and is 
satisfied that it is decidedly superior to any 
power he has ever known for propelling gins, 
and, being a planter, has himself purchased 
one; and from the repeated and anxious in- 
quiries by the farmers, and the expressed 
wishes to obtain one, he believes it will en- 
tirely supersede all others." William A. Pur- 
dom says "that he is familiar with the old 
mode now in use of propelling gins; that he 
has seen the power above named (Fultz's) in 
successful operation, and with two very ordi- 
nary mules it did the work which, with the 
old gearing, invariably required at least four 
good mules or horses; that deponent believes 
it to be the most useful invention of the kind 
that has ever been made, and from the re- 
peated and anxious inquiries among the 
farmers and their expressed wishes to pro- 
cure one, he believes that it will supersede 
all others." John M. West, James Simmes, 
Samuel Gibbons, R. A. Anderson, Welling- 
ton Jenkins, D. C. Sharpe, and forty-one 
other persons depose to substantially the 
same effect There can be no doubt that the 
testimony stated in the aforegoing depositions 
would have been most material, if admissible 
and applicable, on the trial before the com- 
missioner. 

I have already stated the specifications, and 
the grounds of the commissioner's decision in 
answer to the reasons of appeal, one of which 
states that the letter (9) in answer to the 
application contained in appellant's letter (S) 
shows that the office was at all times ready to 
receive any evidence which he might see fit 
to*offer, "though it could not encourage him 
to offer any further evidence with a view to 
a reconsideration of the case." If such an 
intimation can be understood as giving per- 
mission to offer his evidence for the purpose 
of a rehearing of the case thereon, it would 
seem from his affidavit that Fultz entirely 
misunderstood it 

With respect to the principles of mechanical 
philosophy stated by the commissioner, and 
which have been the ruling influence in his 
decision, the counsel for Fultz, in his argu- 
ment, urged what he had before contended 
for, "that friction was not the only element 
of loss of power in the question before the 
commissioner before whom the arguments 
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were made; that the best authorities on that 
subject leave it an uncertain matter, and the 
best experiments show but an approximation 
to the truth in any practical machine, while, 
upon the experiments of learned professors, 
under similar circumstances, the weight that 
overcame the friction was found to be nearly 
the same at all velocities," &c. Again, that 
"no conjectural calculation should be relied 
on when the real loss of power can be ob- 
tained by experiment;" that Mr. Fultz had 
tried practically, by actual experiment, the 
advantages of his machine over others, and 
found them to coincide essentially with his 
calculations," &e. The argument before me 
on the same point insists on the principle of 
the "loss of power by the indirect application 
of the force from the prime mover to the 
working point, and the loss very frequently 
resulting, as in this case, from the previous 
erroneous proportions of the machinery." 
This loss, counsel argues, has been saved by 
Fultz's improvement, and is the advantage 
over all the other machines referred to. And 
so with respect to the commissioner's objec- 
tion to Fultz's calculations, because of his dis- 
regard of the time and number of the revolu- 
tions, he says that the fact is otherwise; that 
the assumption throughout those calculations 
was a given number of revolutions of the 
master-wheel, equal in all, which must neces- 
sarily be restricted to the speed at which the 
animal can walk. These are constant quan- 
tities, and need not therefore be brought into 
the account 

In connection with these arguments I 
think it would be proper to restate a part of 
Fultz's description, which may be taken as a 
part of the specification, to wit: "By this 
proportion of parts it will be found that one 
hundred pounds force upon the end of the 
lever will produce one hundred pounds force 
upon the pinion (F), minus the friction, and 
at the ordinary ascertained travel of a mule 
it will make over one hundred and fifty revo- 
lutions with that force per minute, or sixty 
revolutions of the band-shaft to one of the 
master-wheel, equal to what is required to 
drive a gin. This equalizing the force at the 
driving -and working points is the important 
feature of my invention." This, in connec- 
tion with the specifications, is intended to 
show a new proportion and arrangement of 
the parts between the driving and working 
points, which saves the loss of power over 
the horse-power referred to. 

However forcibly I may feel myself affect- 
ed by the aforegoing arguments, I wish it to 
be understood that it is very far from my 
purpose in this investigation to question the 
truth of the principles of mechanical philos- 
ophy stated by the commissioner and ex- 
aminers, or to call in question the principle 
as settled by the officer and the courts, "that 
a mere change in the relative size of the 
parts of an old machine for the purpose of 
obtaining a required velocity is not patenta- 
ble." 



With respect to the party's own oath in the 
present case it is unopposed by the oath of 
any other party, and although not of itself 
sufficient, is some evidence of the novelty, 
invention and usefulness of the improve- 
ment The rule of law is, that a patent is- 
suing, grounded on the oath of the patentee, 
under such circumstances, will be consider* 
ed as prima-facie evidence in an action for 
an infringement of a patent-right And this 
brings me to the consideration of the an- 
swer of the commissioner to the fourth rea- 
son of appeal, in which he says: "It is only 
necessary to state that as the applicant has 
failed to demonstrate that any beneficial re- 
sult has been produced, and as therefore the 
change of proportions is clearly not patenta- 
ble, the action of the commissioner was fully 
in accordance with the decisions of the 
courts." What, therefore, are the decisions 
of the courts in like cases? J&ut slight evi- 
dence of the invention is required when it is 
shown in what the invention consists, as has 
been done in this case, and where proof is 
given of its practical utility. This is a main 
and principal test, and this may be shown 
by the testimony of those who have seen 
the practical effect or result. To this point 
the proof offered by the appellant was very 
full and ample. It appears to me that the 
argument and authorities presented by the 
counsel for the appellant are conclusive. 

Chief Justice Marshall, in the case of Davis 
v. Palmer [Case No. 3,645], says: "It is not 
every change of form and proportion which 
is declared to be no discovery, but that which 
is simply a change of form or proportion, 
and nothing more. If by changing the form 
and proportion a new effect is produced, 
there is not simply a change of form and pro- 
portion but a change of principle also." 
Curtis (sections 14 and 15): "It appears, 
then, according to the English authorities, 
that the amount of invention may be esti- 
mated from the result, although not capable 
of being directly estimated on a view of the 
invention itself." "The utility of the change 
is the best to be applied for this purpose," 
&a "When a real utility is seen to exist, a 
sufficiency of invention may be presumed, 
and it is said that whenever utility is proved 
to exist in a very great degree, a sufficiency 
of invention to support a patent must be pre- 
sumed." Webster, Subject-Matter, p. 30; 
Webst Pat Cas. 71. Curtis (section 95): 
"The statute also makes a new and useful 
improvement of a machine the subject of a 
patent A patent for improvement of a ma- 
chine is the same thing as a patent for an 
improved machine. Improvement applied 
to machinery is where a specific machine al- 
ready exists, and an addition or alteration 
is made to produce the same effects in bet- 
ter manner, or some new combinations are 
added to produce new effects. In such 
cases the patent can only be for the improve- 
ment or new combination. The great ques- 
tion, of course, when an alleged invention 
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purports to be an improvement of an exist- 
ing machine, is to ascertain whether it he a 
real and material improvement or only a 
-change of form. In such cases it is neces- 
sary to ascertain, with as much accuracy as 
the nature of such inquiries admits, the 
boundaries between what was known and 
used before, and what* is new in the mode 
of operation. The inquiry, therefore, must 
be, not whether the same elements of mo- 
tion, or the same component parts, are used, 
but whether the given effect is produced 
substantially tty the same mode of operation 
and the same combination of powers in both 
machines, or whether some new element, 
combination, or feature has been added to 
the old machine, which produces either the 
same effect in a cheaper or more expeditious 
manner, or an entirely new effect, or an 
effect that is in some material respects su- 
perior, though in other respects similar, to 
that produced by the old machine." 

Upon the whole, I think a new trial ought 
to be granted. 
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In re FUNKENSTEIN et al. 

[1 Pac. Law Rep. 11.] 

District Court, D. California. Nov. 8, 1S70. 

Bankruptcy — Competency of ax Assignee — 
Fitness op Nominee— The Law Applicable. 

[The discretion reserved to the court by the 
act of 18tf* (14 Stat. 517) to approve or disap- 
prove the creditors' election of an assignee is a 
legal discretion, and disapproval of an assignee 
elected by the great majority both in number 
and amount of creditors can only be warranted 
by the fact that the nominee is commercially 
dishonest, and has such a reputation in the 
commercial community; nor should the court 
take such action upon mere rumors, which, up- 
on investigation, cannot be traced *to any facts 
justifying them.] 

[In bankruptcy. In the matter of X Eunk- 
enstein & Co. Report of register.] 

By.Asher B. Bates, Register: 

To Hon. Ogden Hoffman, District Judge: 
Pursuant to the order entered in this case 
on the 20th of October, A. D. 1870, I have 
taken the proofs offered in relation to the 
competency and fitness of E. Suskind to serve 
as assignee, and also the testimony present- 
ed by E. Suskind, to establish his good repu- 
tation and in rebuttal of the testimony in- 
troduced by the opposing creditors, and the 
same as herewith reported to the court Be- 
fore the examination took place, the counsel 
for the opposing creditors declared that it 
was their purpose to withdraw all opposi- 
tion to A. Morris, the other person nominat- 
ed as assignee, and that they admitted that 
E. Suskind was competent to act, being a man 
of commercial experience and pecuniary re- 
sponsibility, and that they only desired to 
take testimony as to his fitness for the plac& 



to which he had been nominated. Prelimi- 
nary to announcing my opinion upon the tes- 
timony taken, I deem it proper to state cer- 
tain facts and principles, that have control- 
led me in the conclusions I shall announce. 

First. The bankrupt act provides that a 
majority in amount and number of the cred- 
itors shall have the privilege of nominating 
and electing an assignee to take charge of 
the bankrupt's estate. 

Second. It also reserves to the court the 
power of approval or disapproval of the 
nomination or election. 

Third. It grants to the court the power to 
require of the assignee, when appointed, to 
give good and sufficient bonds for the faith- 
ful and honest discharge of the trust con- 
fided to him. 

It was clearly the intention of congress, in 
granting to the creditors the privilege of 
nominating and electing assignees, that they 
should directly participate in the adminis- 
tration of bankrupt estates, and there is 
good reason why the bankrupt act should 
contain the provisions which I have stated. 
The creditors are alone interested in the 
distribution of the estate, and it is to be sup- 
posed that creditors having pecuniary in- 
terests will carefully canvass and inquire 
into the qualifications of the assignee, to 
whom they recommend the estate to be en- 
trusted; they are supposed to be commercial 
men, intimately acquainted with the affair 
of the bankrupts, and the qualifications es- 
sential and proper to fit a man to act as their 
trustee; and unless good and strong reasons 
are presented to the court, it seem* to me, 
that the opinion of the creditors represent- 
ing a large majority in amount and number 
of the parties interested, is entitled to great 
weight in determining who is the proper per- 
son to administer the estate, in which they 
are interested. It is conceded that creditors 
may be ignorant or misled as to their rights, 
and when it is apparent to the court that 
they have acted under a mistake as to the 
law, and in ignorance of grave charges, that 
can be sustained against the person they 
have nominated, it would clearly be the duty 
Of the court to disapprove of their nomina- 
tion, if such facts should be made apparent, 
and refer the matter back again to the cred- 
itors for a new election, stating the reasons 
that controlled the court in disapproving of 
their prior decision; but until the court has 
before it clear and positive evidence that the 
parties nominated are commercially dishon- 
est or disreputable in the commercial com- 
munity, it seems to me it would be my duty 
to recommend their approval. In this case, 
a prolonged and earnest investigation has 
taken place as to the fitness of Air. Suskind 
to discharge the duties of assignee, and the 
most liberal scope has been granted to tho 
opposing creditors to introduce testimony to 
show that he is commercially dishonest, and 
has a bad reputation in the commercial com- 
munity. It is apparent from the testimony 
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as recorded, that there hare been rumors 
afloat in some way affecting his reputation, 
but when they have been traced to their 
source, as far as it has been possible, in the 
opinion of the register they have been based 
upon no sufficient foundation; as far as they 
have been traced to their origin it is to be 
inferred that they grew out of litigations 
that transpired some years since, in which 
there were many parties interested, and 
some of them defeated. No facts were elicit- 
ed showing commercial dishonesty, and the 
opinions that were given by the witnesses as 
to his character appear tp have been based 
upon some indefinite rumor, without the 
witnesses being able to state any good and 
sufficient reasons for their believing the ru- 
mors to be true. If Mr. Suskind is commer- 
cially dishonest or disreputable, the presump- 
tion is that facts could be produced to es- 
tablish such a reputation. It seems to the 
register, it would be grossly unjust on his 
part to recommend to the court to disap- 
prove of the nomination made in this case 
upon mere rumors. All men in actual busi- 
ness have their enemies, and if a man's char* 
acter for commercial honesty and integrity 
is to be destroyed or injured by the simple 
declaration that he is unfit to discharge -ihe 
trust, it would be difficult to find a man, who 
by experience and business habits is fitted 
for the place, who could not be successfully 
attacked. Even the very best men in the 
community are liable to be spoken evil of, 
and it appears to the register that facts 
should be presented to guide the court in- de- 
termining as to the fitness of any candidate 
presented, and that it should not be expected 
that the court would allow itself to be in* 
fluenced in the least by mere public scandal. 
Upon a review of all the testimony in this 
case, the register is of the opinion that Mr. 
Suskind is fit to discharge the duties for 
which a majority in amount and number of 
the creditors have recommended him. 

It was contended before me that the dis- 
cretion vested in the court of approving or 
disapproving of an assignee was an arbitrary 
discretion, and it was not incumbent upon 
the court to give any reason, should it deem 
it proper, to disapprove of a nomination. I 
could not justify myself in recommending lo 
the court to disapprove the nomination made 
in this case, unless I was able to state spe- 
cific facts that justified me in so doing. In 
my opinion, the discretion invested in the 
court is a legal discretion, one that must be 
controlled, not by caprice, prejudice, parti- 
ality, likes or dislikes, or any other reason 
than the fact that the candidate is com- 
mercially dishonest, and has such a reputa- 
tion in the commercial community, with 
whom he associates. Such being my opinion 
as to my own duty, I have come to the con- 
clusions which I have stated; besides the 
bankrupt act, as I have already stated, pro- 
vides for the protection of the minority, in 
granting to the court the power to require 



bonds of the assignee. In case I am mis- 
taken in the opinion I have announced as to- 
the fitness of Mr. Suskind to discharge his 
duty, the minority of the creditors, who have 
opposed his nomination, can be secured ana 
protected in all of their rights by asking the 
court to require him to give good and suf- 
ficient bonds, for the honest and faithful dis- * 
charge of the trust 

o * o * * $ 

It is claimed that Mr. Suskind is a can- 
didate of the bankrupts, but there is no 
proof to sustain the allegation that he is in 
any way in collusion with them. He has 
heretofore been frequently in their company, 
and been on intimate terms with them, 
but he is a creditor without security, to a 
large amount, and the presumption is, that 
his interest would prompt him to be faithful" 
in gathering in the estate, that his dividend 
might be increased. There is no evidence to 
show that he in any improper way sought 
for the nomination, or that the bankrupts- 
were controlled in recommending him to one- 
or two of the creditors to vote for him, by 
any other motive than a desire that their es- 
tate should pay the largest dividend practi- 
cable. I have no doubt that the opposing 
creditors were controlled by correct motives,, 
and believed in the commencement of the in- 
vestigation, and anticipated that they would 
be enabled to show that Mr. Suskind was* 
commercially dishonest, and had such a gen- 
eral reputation among commercial men. I 
deem it proper to make this statement, that 
it may not be inferred that the opposition in 
this case was factious, or induced by a de- 
sire on the part of any one to acquire an un- 
just advantage of other creditors. 
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[3 Sawy. 605; i 14 N. B. It. 213; S Chi. Leg. 

News, 345; 3 Cent. Law X 448; 3 N. 

Y. Wkly. Dig. 92.] 

District Court, D. California. April 18, 1S76. 

Petitioning Creditors— Requisite Number and 
Amount. 

The judgment of the court that the requisite 
number and amount of creditors have petitioned 
is final, and the matters so adjudged are not 
thereafter re-examinable, except in cases of 
fraud and imposition practiced on the court, 

[Cited in Re Lalor, Case No. 8,001; Re 
Meade, Id. 9,370.] 

In bankruptcy. 

Joseph Naphtaly, for petitioning creditors- 
David Freidenrieh, for opposing creditors- 

HOFFMAN, District Judge. The petition 
against the bankrupt in this case was filed 
on the ninth of April, 1875. It contained the 
usual averment that the petitioners constitut- 
ed one-fourth in mimber of the creditors of 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the bankrupt, and that the aggregate of their 
debts, provable under the act [of 1867 (14 
Stat. 517)], amounted to at least one-third of 
the debts so provable. 

On the return day of the order to show 
cause the bankrupt made default and he was 
adjudged bankrupt The order was in the form 
prescribed by the supreme court under the 
original act. It was not modified to accom- 
modate it to the provisions of the amended 
act of June 22, 1874 [IS Stat 178]. With re- 
spect to the allegations of the petition the 
court adjudged "that the facts set forth in the 
petition were true." 

On the twenty-ninth of April the bankrupt 
filed his duly verified schedules, setting forth 
his debts and liabilities. On the twenty-first 
day of May, 1875, the bankrupt filed his peti- 
tion for discharge. This was opposed by sev- 
eral of his creditors, who also moved that the 
adjudication be set aside, and the proceed- 
ings vacated and dismissed, on the ground 
that the requisite number of creditors had 
not joined in the petition, and the debts due 
them were not of the amount required by 
the act The matter was referred to the reg- 
ister, whose report is admitted to be true. It 
appeals that the petition was signed by seven 
creditors, representing in the aggregate $4,292 
of indebtedness. 

By the bankrupts* own schedules it appear- 
ed that thj number of his creditors whose 
claims are undisputed are thirty-eight, and 
the aggregate of the indebtedness due them 
is $U5,0G2.76. These schedules were offered 
in evidence before the register and their ac- 
curacy admitted. It thus appears that the 
petitioning creditors constitute less than a 
fifth in number of all the creditors, and the 
debts due them amount to less than a twen- 
tieth of the total indebtedness of the bank- 
rupt. Had these facts appeared on the re- 
turn day of the rule to show cause the peti- 
tion would have been dismissed as of course. 

The question presented is, can the court 
now take notice of them, and if so, what ac- 
tion should be taken. The statute provides 
that if on the return day the debtor "shall 
admit in writing that the requisite number 
and amount of creditors have petitioned the 
court, if satisfied that the admission was 
made in good faith, shall so adjudge, which 
judgment shall be final, and the matter pro- 
ceed without further steps on that subject." 
And if it shall appear that, such number and 
amount have not so petitioned, the court shall 
grant a reasonable time not exceeding ten 
days within which other creditors may join 
in such "petition." If, at the expiration of 
that time, the -requirements of the statute 
are complied with, the matter may proceed. 
If not, it is to be dismissed. 

It will be observed that these provisions 
contemplate two cases. The first where the 
debtor admits in writing the allegations of 
the petition with regard to the number and 
amount of creditors, and the second where 
those allegations are denied. No provision 



is made for cases where the debtor neither 
admits nor denies, but merely makes de- 
fault In the first case the court is required, 
if satisfied that the admission was made in 
good faith, to so adjudge, which judgment 
is final. In the succeeding section the pro- 
visions seem to embrace cases of default as 
well as those where the bankrupt admits the 
facts. It enacts in substance that if on the re- 
turn day of the order to show cause the court 
shall be satisfied that the requirement of the 
act as to the number and amount of cred- 
itor's has been complied with, or if within the 
prescribed time creditors sufficient to make 
up the required number and amount shall 
sign the petition, the court shall so adjudge, 
"which judgment shall be final." 

It will be noticed that the form of the ad- 
judication in the case at bar very imper- 
fectly complies with these requirements. 
The act seems to contemplate a distinct and 
explicit judicial finding of the fact that the 
requisite number and amount of creditors 
have petitioned. And the judgment of the 
court on that point is made final. The form 
used merely finds that the allegations of tlio 
petition are true. This form, as before 
stated, is prescribed by the supreme court. 
It has not been modified since the passage 
of the amended act The propriety of in- 
serting the more explicit judgment which 
the act seems to contemplate has been over- 
looked. But I do not consider that this ir- 
regularity is fatal to the proceeding. The 
judgment of the court that the allegations 
of the petition are true, embraces all the 
allegations of the petition, as well those re- 
lating to the number and amount of the pe- 
titioning creditors as the other necessary 
averments. The court has in fact passed 
upon the truth of those allegations as much 
as on that of the allegations of the residence 
of the plaintiff, and the date and existence 
of the act of bankruptcy, which are also facts 
necessary either to give the court jurisdic- 
tion or to authorize the proceeding. The 
mere circumstance that its judgment has 
not been so explicit on one point as the act 
would seem to contemplate ought not to de- 
feat the proceeding. The inconvenience and 
hardship of so holding would be very great, 
for the same form has been followed in all 
cases of involuntary bankruptcy in this dis- 
trict, and it is presumed in many others. 
The clerks have no doubt very generally con- 
tented themselves with following the forms 
prescribed by the supreme court 

The briefs of counsel in the case at bar 
discuss the question whether the averment 
with regard to the number and amount of 
creditors is a jurisdictional averment. On 
this point the opinions of the district judges 
are conflicting. The learned judge of the 
district court for the Eastern district of 
Michigan, holds that to give the court ju- 
risdiction, the petition must contain a clear, 
consistent and explicit allegation as to the 
proportionate number of creditors petition- 
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ing, and the amount of debts represented by 
them. For the want of such an allegation 
he vacated the order to show cause, and re- 
fused to allow an amendment. In re Rosen- 
Qelds [Case No. 12,061]. 

In Ex parte Jewett [Id. 7,303], Lowell, X, 
the learned judge for the district of Massa- 
chusetts, held that the insertion of the name 
of one of the creditors instead of that of the 
debtor, by a clerical mistake, did not vitiate 
a, proceeding under the act to effect a com- 
position, and that notwithstanding the error 
there was "a case in bankruptcy pending 
against the debtor." In this case there had been 
no adjudication.. The views of Lowell, J., were 
adopted by the learned judge of the Southern 
district of New York, in the recent case of In 
re Duncan [Cases Nos. 4,131, 4,132, and 4.133], 
where the point raised in the case at bar was 
distinctly adjudged. In the two previous 
-cases the point upon which the judges dif- 
fered was whether it was necessary, in order 
to give jurisdiction, that the petition should 
contain a clear, explicit, and consistent alle- 
gation that the requisite number and amount 
of creditors had joined in the petition. 

In the case at bar as in that of In re Dun- 
can the petition contains the requisite alle- 
gation, and the question really is, can the 
inquiry as to whether that allegation be 
true be reopened after the court has, on 
the return day of the rule to show cause, 
adjudged that it is? Blatchford, J., held 
that the provision of the statute, which de- 
clares that the judgment of the court on the 
point shall be final, forbids the reopening of 
the question at any subsequent stage of the 
proceeding, unless fraud be alleged and 
proved. His language is: "Unless this be 
so, there is no necessary limit to the number 
of times the court may be required to re- 
examine the question thus declared to be 
finally adjudged. I speak now of an allega- 
tion merely that the court has erred, and not 
of an allegation of fraud or bad faith." 

In these views I concur. I think the 
finalty, attributed by the act to the judgment 
of the court,^ does not mean merely that no 
appeal shall 'lie from its judgment, but that 
the matters so adjudged shall not be there- 
after re-examinable even hy itself. But I do 
not consider that congress meant to deprive 
the court of its inherent right, where fraud 
and imposition have been practiced upon it, 
to apply the remedy. The ground upon 
which the present motion is based is merely 
the insufficiency in number and amount of 
the petitioning creditors. In the brief of 
counsel fraud and bad faith are charged. 
There is certainly much color for this ac- 
cusation. The gross disparity between the 
aggregate of provable debts due the petition- 
ing creditors, and the total amount of the 
bankrupt's indebtedness, vehemently sug- 
gests the suspicion that both parties must 
have known that the allegation that they 
represented one-third of his entire indebted- 
ness was untrue. The creditors could have 



been at little pains to ascertain the facts if 
they supposed $4,292 to be one-third of an 
indebtedness which twenty days subsequent- 
ly to the filing of the petition the bankrupt 
stated under oath to be $115,062 76. 

For some reason the opposing creditors 
failed to prove their debts before the election 
of an assignee. The assignee was therefore 
chosen by the petitioning creditors. He re- 
ports that no assets whatever have come in- 
to his possession. 

The counsel for the petitioning creditors 
intimate in their brief that the object of the 
opposing creditors in procuring the adjudica- 
tion to be set aside, is to obtain the benefit 
of certain judgment liens on the real estate 
of the bankrupt But if so, why has the as- 
signee failed to find the real estate? and 
why have they failed to point out to the 
assignee of their own selection assets which 
it is his duty to collect and distribute 
amongst all the creditors? The bankrupt, 
about two years ago, was adjudged bank- 
rupt, but denied his discharge. The debts 
set forth in his schedule seem to have been 
contracted since the former adjudication. 
He claims that the debts from which he then 
sought to be discharged are barred by the 
statute of limitations. Under all the circum- 
stances, I think it proper that the opposing 
creditors should have an opportunity to al- 
lege and prove, if they can, fraud, bad faith 
or collusion in obtaining the adjudication. 

I therefore deny the motion as it is now 
made, but leave is given to renew it on the 
ground of fraud, bad faith or collusion. 
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In re FURBISH. 

[2 Hask. 120.] i 

District Court, D. Maine. Deo., 1S76. 

Ba^khuptct— Compromise by Assignee. 

An assignee in bankruptcy, jointly interested 
with others in certain judgments for a lien upon 
a building, is allowed to compromise his claim 
upon receiving a pro rata share, and not other- 
wise. 

In bankruptcy. Petition by Seth M. Car- 
ter, the assignee, to compromise a lien claim 
upon, a building in which he has a part in- 
terest 

Seth M. Carter, pro se. 

FOX, District Judge. This is a petition 
by the assignee in bankruptcy to compound 
certain demands held by E. S. Coe, as sur- 
viving partner of S. R. Bearce & Co., and of 
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It. C. Pingree & Co., against the bankrupt's 
estate, the whole amounting to about $15,- 
000, and also for authority to release any 
rights in certain collateral securities held by 
him. 

The facts upon which the petition is bas- 
ed, I find to be, substantially, as follows: 
In July, 18T3, [Albert B.] Furbish was a 
copartner with one Swett, engaged in busi- 
ness as contractors for erection of buildings. 
The firm entered into an agreement with 
the Catholic priest at Biddeford to erect in 
that place a large and expensive church, on 
a lot' of land, the title to which was in the 
name of Bishop Bacon. This building con- 
tract was subsequently modified by a new 
contract in June, 1874, between Furbish 
alone and the priest. 

Large expenditures were incurred by Swett 
& Furbish in the erection of this church; 
but it was not completed by them, and still 
remains in an unfinished state. The firm of 
Swett & Furbish was dissolved in 1874, and 
Furbish secured from Swett an assignment 
of all his interest in the copartnership af- 
fairs, and in October, 1S74, Furbish assign- 
ed to Coe and K. C. Pingree & Co. his in- 
terest in the claims against the priest under 
their contracts as security for what he owed 
these parties, they . agreeing to account to 
him for any surplus they might recover be- 
yond their claims. 

Writs were instituted against the priest 
in the name of Swett & Furbish, and of 
Furbish, in order to enforce an alleged build- 
er's lien on the property, and the proper at- 
tachments -and returns were made. The 
building was also attached as the personal 
property of the priest These suits were re- 
ferred to Chief Justice Appleton, who award- 
ed as damages in the suit of Swett & Fur- 
bish $1S,535; and in that of Furbish $1,089.- 
09, with costs of each suit 

Before these suits were instituted, the 
Savings Bank in Saco and Biddeford had 
loaned some $20,000 upon the property, re- 
ceiving as security a warranty deed of the 
property from Bishop Bacon; but giving 
him a writing at the same time, not under 
seal, to reconvey the estate on being paid 
its advances and interest It is understood 
that the interest has been punctually paid. 
This loan was made, to aid in construction 
of the building, with the assent of Furbish, 
and he received the full amount Bishop 
Bacon did not in any way render himself 
personally accountable for the amount of 
the loan. After his decease and the ap- 
pointment of his successor, Bishop Healey, 
various interviews took place between him 
and Furbish relative to this church, and als,o 
some correspondence; and it is claimed that 
Bishop Healey became personally account- 
able to Furbish for the payment of the 
awards of Chief Justice Appleton, which is 
strenuously denied by the bishop. 

The priest is understood to be entirely 
without means; and the only hope of pay- 
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ment of these awards is either by an en- 
forcement of the statutory lien on the build- 
ing, and by sustaining it as against the 
mortgage to the bank, or by collecting the 
same from Bishop Healey. Claiming to act 
in behalf of the parish at Biddeford, Bishop 
Healey is ready to aid in accomplishing an 
adjustment of the awards at a considerable 
discount, if the parties can be authorized 
to do so, which is the purpose of the present 
petition; and it is suggested that the court, 
in consideration of a nominal sum, should 
authorize the assignee to release to Coe, and 
Pingree & Co. all claim to any interest in 
the judgments recovered against the priest, 
and permit them to make any settlement 
they see fit 

It does not appear to me that the court 
ought to sanction such an arrangement, 
and for the reason that the estate in bank- 
ruptcy will derive no benefit therefrom. As 
these parties now stand upon their assign- 
ment, they are bound to enforce their claims 
against the priest, and account to the as- 
signee in bankruptcy for any surplus they 
may obtain, beyond their demands against 
Furbish. If the whole of the judgments 
should be collected there would be more than 
$5,000 coming to the estate in bankruptcy 
for the benefit of creditors. Whether this 
full amount will be realized is subject to 
the uncertainties of litigation; and it may 
well be conceded that the claims as present- 
ed before me are involved in more than the 
ordinary perplexities of legal contingencies, 
so that the court can not see with absolute 
certainty that a successful issue will be the 
result 

The rights of both parties are each subject 
to this uncertainty, and the object of this 
petition is to avoid it by a compromise to be 
affected with the priest or Bishop Healey, 
by which a very considerable amount will 
be realized. It is for the common benefit 
of both parties thus to adjust these claims, 
provided the assignee's rights are duly re- 
garded; and being so, it would seem that 
loss, which must result from this settlement, 
should be at the joint expense and burden 
of all interested, and should be borne in the 
same ratio by them that they would have 
divided the gain, if the whole of the judg- 
ments were to be eventually collected by 
legal proceedings for that purpose; other- 
wise, the advantage from this adjustment 
and compromise is wholly one-sided. Coe, 
and Pingree & Co. get all, surrender nothing, 
and the assignee utterly relinquishes, with- 
out any return, the chance which he now has 
of securing $5,000 if the demands can be 
collected. 

It is asking altogether too much to require 
the assignee to surrender this possibility 
without an equivalent; and in the opinion 
of the court, Coe, and Pingree & Co., to se- 
cure adjustment and compromise, without 
rendering themselves responsible to the as- 
| signee, ought, and can well afford to make 
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a fair division with him of whatever sum 
they may choose to accept in satisfaction of 
the judgment against the priest. The court, 
therefore, will sanction any adjustment by 
which these judgments will be discharged, 
upon a compromise, provided Coe, and Pin- 
gree & Co. enter into an agreement with the 
assignee that the amount received by them 
on such compromise shall be divided and 
apportioned between the assignee and Coe, 
and Pingree & Co. pro rata, according to 
their present respective interests in said 
judgments, in the same ratio they would be 
entitled "to the whole amount of the judg- 
ments if they had been fully paid, less the 
cost of obtaining the same. If this is not 
acceptable to Coe, and Pingree & Co., this 
petition is denied, and each party will stand 
upon their respective legal rights under the 
assignment. 

Case Wo. 5,160. 

FURBISH v. SEARS. 

[2 Cliff. 454.] i 

Circuit Court, D. Massachusetts. 'May Term, 
1865. 

Mortgages— Pt rvose of the Securitt — Power 
to oi,ll — Foreclosure. 

1. Where a mortgage for the security of cer- 
tain payments, as well as for the performance 
of a certain specified agreement, further provid- 
ed that it should also become security for the 
performance of a certain other agreement, if 
the mortgagor.shouId elect to perform the second 
agreement, held, that after election and notice 
by the mortgagor, such mortgage became secu- 
rity for the performance of the second agree- 
ment, as effectually as if the same had been 
set forth in the mortgage. 

2. By the conditions of the mortgage, it was 
stipulated "that on nonpayment of certain in- 
stalments, the mortgagee was authorized to sell 
the mortgaged property at auction, giving thir- 
ty days' notice, the proceeds to be applied to 
the payment of the instalments overdue and 
unpaid; and if at any time after such disposal 
of the mortgaged estate, any other instalments 
shall become due, and remain unpaid ninety 
days, the agreement shall become null and 
void, and no further obligatory in any way on 
either party." Held, that the power to sell was 
merely cumulative, and did not debar the party 
from foreclosing the mortgage. 

[Cited in Lockett v. Hill. Case No. S,443: 
Same v. Hoge, Id. S,444.] 

This was a writ of entry for the foreclo- 
sure of a mortgage, and the case came before 
the court upon an agreed statement of facts. 
The following abstract from the statement 
is sufficient for an understanding of the 
case: The demandant [D. H. Furbish] and 
one J. B. Cahoon were the proprietors of 
certain letters-patent on a machine, or on an 
improvement on a machine, for sowing seed 
and fertilizing material broadcast On the 
15th of January, 1SG0, they entered into an 
agreement with the defendant [Willard 
Sears] and one Warren Sparrow, by which 
they contracted, in consideration of $5,000, to 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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sell to said defendant and Sparrow a certain 
number of machines made, and to be made, 
and delivered, as in said contract specified. 
The agreement was to continue in operation 
for six years, and was to embrace any and 
all improvements made on the invention 
within that period; it was also to include 
the exclusive right of manufacturing a cer- 
tain description of machines for a certain 
territory, as therein described. The condi- 
tions were that the purchasers were to keep 
an account of machines manufactured by or 
under them, and to pay a certain sum for 
each machine so made within that territory. 
The purchasers also covenanted to furnish 
security by mortgage on i*eal estate in Mas- 
sachusetts, to the amount of §5,000, for the 
faithful performance of the unexecuted parts 
of the agreement. The agreed statement also 
showed that on the 17th of January, I860, 
the defendant executed to the demandant 
the mortgage on which this suit was found- 
ed, in order* to secure the faithful perform- 
ance of the agreement In the agreement 
was the following stipulation: 'In case the 
party of the first part, on or before the 1st 
day of May next, shall elect to purchase the 
patent right for a certain territory, as spec- 
ified by another agreement between the par- 
ties, of even date herewith, this agreement 
is to be cancelled, and all payments made 
under the same, are to be applied to, and 
constitute a part of, the payments stipulated 
for by such agreement, and the security of 
§5,000 above provided for is to stand as se- 
curity for the performance of such agree- 
ment." Such "another agreement," it must 
be observed, described as "of even date here- 
with," bore date on the following, and not 
on the same day, as the agreement in which 
it was thus referred to and described; but 
the court said that they had both been duly 
executed before the execution of the mort- 
gage deed; and from the reciprocal refer- 
ences in each to the other, the identity of 
the second, as the one referred to in the first, 
was established beyond controversy. The 
court understood the counsel of the tenant 
as conceding that proposition, and as assum- 
ing that the court would adjudge that the 
second agreement, was the one referred to 
in the mortgage. It was provided in the 
first agreement that the second agreement 
should not tiecome operative unless the party 
of the second part should, on or before the 
1st of May then next, elect that it should be 
so, and give written notice of such election; 
in that event, it was covenanted that "an- 
other contract, of even date herewith be- 
tween said parties, shall be void, and the 
payment of §5,000 cash, to be made under 
the other agreement, shall be taken as the 
cash payment provided for by this agree- 
ment; and the security of §5,000, to be given 
by the party of the second part to the party 
of the first part, shall be held by them as se- 
curity for the faithful performance of this 
agreement" ! 



FURNISS (Case No. 5,162) 

C. T. & T. H. Russell, for demandant 
John S. Abbott, for tenant 



CLIFFORD, Circuit Justice. Undoubtedly 
it is competent for the court to look at the 
situation of the parties, and the surrounding 
circumstances, in order to ascertain the true 
intent and meaning of a written instrument. 
Wilson v. Troup, 2 Cow. 200; Barreda v. Sils- 
bee, 21 How. [62 U. S.] 147. 

Viewed in the light of that principle, I have 
no doubt that the mortgage, after the party 
of the second part made the election and gave 
the notice, became a security for the faith- 
ful performance of the second agreement 
lust as effectually as if the same had been 
fully set forth in the, mortgage deed; or, in 
other words, it is a mortgage to secure the 
conditions and stipulations of the second 
agreement. Among the conditions and stipu- 
lations, was one for the payment of certain 
semiannual instalments of $2,000, annexed 
to which is the following condition: "provid- 
ed in case two of such semi-annual instal- 
ments shall be due and remain unpaid, said 
party of the first part is hereby fully author- 
ized and empowered to sell at public auction 
said security/' giving thirty days' previous 
notice, &c, as therein required, the proceeds 
therefrom to be applied to the payment of 
the instalments overdue and unpaid. But 
the instrument further provides that, "if at 
any time after such disposal of the mortgage 
security, any other instalment shall become 
due, and remain unpaid ninety days from the 
date it becomes due and payable, the agree- 
ment shall become null and void, and no fur- 
ther obligatory in any way on either party." 

The second proposition of the tenant is, 
that by the true construction of the agree- 
ment if he paid the $5,000 in advance, and 
gave up the mortgaged property, he was to 
be relieved from all further liability on the 
contract Consequently he insists that judg- 
ment should' be entered for the tenant inas- 
much as he has paid $5,000, and the demand- 
ant may appropriate the mortgage security 
under the power of sale. The authority con- 
ferred however is an authority to sell the 
mortgage security, and it is very doubtful 
whether it can be lawfully exercised without 
selling the debt as well as the land; but it 
is unnecessary to decide that point, as I 
am clearly of the opinion that <the power to 
sell, in this case, is only a cumulative power, 
and does not deprive the party from fore- 
closing the mortgage in the usual manner. 
1 Hill. Mortg. (3d Ed.) 129; Walton v. Cody, 
1 Wis. 420; Burdick v. McVanner, 2 Denio, 
170; Shaw v. Norfolk Co. R. Co., 5 Gray, 
181; Eaton v. Whiting, 3 Pick. 491. The 
parties agree that there has been a breach 
of the condition of the mortgage, if it secures 
the second contract. 

Pursuant to the agreement of the parties* 
a conditional judgment for possession is to 
be entered for the demandant, according to 
the law of the state and the practice of this 
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court. Unless the parties otherwise agree, 
the cause must be referred to an assessor to 
determine the amount of the conditional 
judgment 



FURBUR (SHERIDAN v.). See Case No. 12,- 
7C1. 

FURBTTSH v. BRADFORD. See Case No. 
4,930. 



Case HSTo. 5,161. 

FURLONG v. COLEMAN. 

[3 Cranch, C. C. ITS.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1S27. 

Costs — Rule ox Plaintiff to Give Security. 

If the defendant has obtained a rule on the 
plaintiff to give security for costs, the court, at 
a subsequent term will presume that the fact 
of non-residence of the plaintiff was sufficiently 
proved, or admitted; and the burden of proof 
of residence is then on the plaintiff. 

A rule, on the plaintiff, to give security for 
costs was laid on the 2d day of the last term. 

Mr. Hewitt for defendant, now objected 
that the rule was laid without any evidence 
being produced of the non-residence of the 
plaintiff; apd that the defendant must now 
produce such evidence before he can obtain 
judgment against the plaintiff upon the rule. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said, that the rule being laid at the 
last term in open court, and* not objected 
to, at that time, the burden of proof was 
now on the plaintiff to show that he was a 
resident of the county at that time. That 
the plaintiff, and his counsel 'were bound 
to take notice of all the orders made by the 
court in the cause. 



FURLONG (UNITED 
Case No. 15,178. 



STATES v.). See 
FURNISS (DIBBLEE v.). See Case No. 3,SSS. 



Case Wo. 5,162, 

FURNISS et al. v. ELLIS et al. 

[2 Brock. 14.] 2 

Circuit Court, D. Virginia. May Term, 1822. 

Pleading — Inconsistent Matters — Nature of 
Demurrer— Amendment of Declaration. 

1. The law which governs pleading in Vir- 
ginia is different from that which regulates it 
in England. In England, the courts exercise a 
controlling power over the defendant who seeks 
to plead inconsistent matters, conferred by 
4 & 5 Anne, c. 16, and it is discretionary with 
them to receive or reject the inconsistent pleas 
winch may be tendered. But in Virginia, the 
right to "plead as many several matters, wheth- 
er of law or of fact, as he shall think necessary 
for his defence," is expressly given hy statute, 
and the courts cannot control that right, if the 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
s [Report 3d by John W. Brockenbrough, Esq.] 
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pleas be offered in time. Where they are hot 
so offered, (as where the defendants permitted 
a writ of inquiry to be entered against them, - 
and the term at which it might be set aside to 
pass away without pleading,) the English doc- 
trine then applies, and the right depends upon 
the favour of the court. Hence, when in an 
action of assumpsit, the defendants at the rules 
pleaded both the general issue and demurred, 
and the plaintiffs took issue on the plea, but 
refused to join in demurrer, this was held to be 
a discontinuance, by virtue of the act of assem- 
bly, and the plaintiffs were nonsuited, though 
they were permitted to reinstate their cause. 
[Approved in Tyler v. Hand, 7 How. (48 XT. 
S.) 5S4. Cited in Gerling v. Baltimore & 
O. It Co., 151 U. S. 086, 14 Sup. Ct. 538.] 

2. A demurrer is in its nature a plea to the 
Action, and will not be considered as a plea in 
abatement, though the special causes alleged 
for demurring be matter of abatement. The 
court will disregard those special causes, and 
considering the demurrer independently of 
them, will decide upon it as if they had not 
been inserted in it. 

3. The plaintiffs' counsel filed a memorandum 
with the clerk, and the latter in filling up the 
writ, mistook the name of one of the plain- 
tiffs. The clerk also drew the declaration in 
which the same mistake occurred. Upon a mo- 
tion to amend the pleadings, it was held: 1. 
That the memorandum of counsel was a docu- 
ment by which the error in the writ might 
be amended, on the ground of clerical mis- 
prision. 2. That the error in the declaration 
might also be amended, but not on the ground 
of clerical misprision. It is no part of the 
clerical duty to prepare the declaration for 
counsel. In such a case, the clerk must be re- 
garded as the agent of the attorney, and the 
declaration is to be treated as if it was drawn 
and filed by the attorney himself. Therefore, 
though the court should give leave to amend the 
declaration, when amended, it must be con- 
sidered as a new declaration, and the defend- 
ants should be permitted to plead de novo. 

This was an action of assumpsit brought 
by Furniss, Cutler & Stacey, an English niea-- 
cantile house, against Ellis & Allan, mer- 
chants and partners in the city of Richmond. 
The counsel for the plaintiffs left with the 
clerk a memorandum directing suit against 
the defendants, and the clerk, in filling up 
the writ, mistook the name of the plaintiff 
Stacey for Staney. The declaration also was 
-drawn by the clerk, and the same error occur- 
red in that The variance was not between 
-the declaration and writ, but between 
the declaration and writ on the one hand, 
and the memorandum of counsel on the other. 
The defendant at the' rules pleaded the gen- 
eral issue of non assumpsit, and also craved 
oyer of the plaintiffs' writ and the memo- 
randum of counsel, and demurred to their 
declaration, setting forth in their demurrer, 
as special ground of demurrer, matter in 
abatement, viz., that the persons to answer 
whose plea of trespass on the case the de- 
fendants were taken and were in custody, 
were not the same persons named as plaintiffs 
in their declaration. The plaintiffs took issue 
on the plea of non assumpsit, but refused to 
join in demurrer, and judgment was enter- 
ed at the rules for the defendants upon the 
demurrer. Notwithstanding this, however, the 
clerk set the cause down for trial among the 
writs of inquiry. The plaintiffs moved the 



(Case No. 5,162) FURNISS 

court to strike out the demurrer, and pro- 
ceed to trial upon the issue joined. They 
also moved that they be allowed to amend 
the error assigned as cause of demurrer, on 
the ground of clerical misprision. 

MARSHAIili, Circuit Justice. This motion 
is sustained by the allegation that the de- 
murrer ought not to have been received by 
the clerk; and consequently admits of no 
inquiry into its sufficiency, farther than is 
necessary to determine on the right to offer 
it It was offered at a time when the right 
to plead was complete and under a law which 
authorizes the defendant to plead as many 
several matters, both of law and fact, as he 
may think necessary for his def ense.2 From 
the comprehensive letter of this law, there 
would be some difficulty in excluding any 
plea which the defendant might offer at a 
time when he had a right to offer it. The 
sufficiency of the plea is not submitted to the 
clerk. He cannot judge of it Consequently, 
it would seem, he must receive it if it be 
tendered in proper time. 

But the plaintiffs contend that there is in 
the uature and fitness of things, an objection 
to the allowance of inconsistent matter to 
be pleaded in the same cause which must 
enter into the construction of the act of as- 
sembly, and control, or at least influence, 
the meaning of its words. There is, they say, 
this inconsistency in a demurrer to the whole 
declaration and a plea, to the whole. The 
demurrer confesses all the facts, and the plea 
denies them all. 

But a demurrer confesses those facts only 
which are sufficiently pleaded; and the plea, 
as the plea of non-assumpsit, though it ad- 
mits nothing, is not false, though many of 
the facts alleged in the declaration are true. 
It amounts to pleading double, but not to a 
positive inconsistency. I cannot however 
admit, that it is beyond the power of the leg- 
islature to pass an act allowing inconsistent 
pleas, or that a court can disregard such an 
act 

The plaintiffs' counsel supports his argu- 
ment by reference to several English author- 
ities, to all which it may be observed, that 
the law which governs the practice in Eng- 
land, is different from that which governs 
the practice in Virginia. The statute of 4 & 
5 Anne, c. 16, allows the defendant to plead 
several matters only with the leave of the 
court The English statute gives to the court 
a controlling power over the admission of 
the plea: the statute of Virginia gives the 
court no such power. In the exercise of this 
controlling power, the courts of England 
have prescribed rules by which they will be 
governed in granting or refusing an applica- 
tion to plead different matters. But the 

2 "The plaintiff in replevin, and the defend- 
ant in all other actious, may plead as many 
several matters, whether of law or fact, as he 
shall think necessary for his defence." 1 Rev. 
Code Va. 1S19, p. 510, § 8S. 
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courts of Virginia can prescribe no such 
rules. The law declares that the defendant 
may plead as many several matters of law 
and fact as he pleases, without making any 
application to the court necessary. The de- 
fendant in England is, when he first pleads, 
in the same situation as to a double plea, 
that the defendant in Virginia is, after his 
right to plead depends on the favour of the 
court But the cases quoted to show that the 
demurrer is not good, do not show that, even 
in England, it ought not -to be received, if 
tendered in proper time. In 5 Bac. Abr. 459, 
it is said, "if a defendant demur in abate- 
ment, the court will, notwithstanding, give a 
final judgment, because there cannot be a 
demurrer in abatement." This does not 
prove that the demurrer itself shall be re- 
jected, but that it shall be received and that 
the judgment upon it shall be final. A judg- 
ment on a plea in abatement, or on a de- 
murrer to a plea in abatement, is not final, 
but on a demurrer which contains matter 
in abatement it shall be final, because a de- 
murrer cannot partake of the character of a 
plea in abatement 1 Salk. 220, is quoted by 
Bacon and is to the same purport, indeed in 
the same words. These cases show that a 
demurrer being in its own nature a plea to 
the action, and being even in form a plea to 
the action, shall not be considered as a plea 
in abatement, though the special causes al- 
leged for demurring be matter of abatement 
The court will disregard those special causes, 
and considering the demurrer independently 
of them, will decide upon it as if they had 
not been inserted in it. 

These cases go far to show that the court 
would overrule this demurrer, and decide 
the cause against the party demurring, not 
that it should be expunged from the plead- 
- ings. (1 Tidd, Fr. 473.) "If the defendant 
plead in abatement, &c." These cases show 
that if a plea in abatement be tendered when 
it is not receivable, the plaintiff may pro- 
ceed as if no plea had been offered, or he 
may move the court to strike it out It is 
obvious that they do not apply directly to 
the case at bar. This demurrer was receiv- 
able when it was tendered. But the counsel 
brings this case within their reasoning, by 
considering the demurrer as a plea in abate- 
ment Now, this it cannot be. The cases 
cited from Bacon and Salkeld, show that 
a demurrer cannot be in abatement The 
court, therefore, can consider this only as a 
general demurrer, and, of course, it was offer- 
ed in proper time. Tidd (4S4, 4S5,) shows, 
that where a defendant is under a judge's 
order to plead issuably, and he pleads a plea 
which is not issuable, or puts in a sham 
demurrer, the plaintiff may consider it as a 
mere nullity. But these defendants were 
not under a judge's order to plead. They 
were not acting under the guidance of the 
court, but acting by authority of the law of 
the land, according to their own judgment 
Had they permitted a writ of inquiry to be 



entered against them, and the term at which 
it might be set aside to pass away; or had 
they been in a situation in which they could 
not plead but under the direction of the court 
this doctrine would certainly be applicable 
to the case. At present, I think it is not 
Tidd (482)3 shows that the court will set 
aside irregular proceedings. But this is not 
an irregular proceeding. It is perfectly 
regular. The demurrer was offered in proper 
time, and though it may not be sustainable, 
it must be considered. Any plea in bar may 
be unsustainable; but it is not on that account 
to be discarded without being considered. 
The cases cited from the Term Reports only 
confirm the doctrines of Tidd. 

In another book of practice which has been 
cited, it is said: "But if the demurrer be 
frivolous, only to put off the trial or for delay 
of the proceedings, they will not allow of 
such a demurrer, nor cause the other party 
to join, but will give judgment against the- 
party upon his frivolous demurrer." It 
would require a person more conversant with 
the English practice than I am, to under- 
stand precisely the bearing of this dictum. 
The court must examine the declaration, to- 
determine whether a demurrer be frivolous. 
Although the special causes assigned for de- 
murring may be frivolous, the demurrer it- 
self may be substantial. But be this as it 
may, the rule is inapplicable to this case, 
and perhaps to the practice of this country. 
The demurrer, according to our practice, can- 
produce no delay, cannot put off the trial of 
the cause. Had the plaintiffs joined in de- 
murrer, and it had appeared to be frivolous, 
a writ of inquiry would have been awarded 
and executed immediately; or the issue 
would have been tried without allowing a 
continuance. A frivolous demurrer, there- 
fore, in this case, could not put off the cause, 
or have occasioned any delay. I do not know 
what delays, according to the practice of 
England, a frivolous demurrer may occa- 
sion. But this doctrine is founded on the 
controlling power of the courts of England 
over pleading, a power which the courts of 
this country do not possess. If the demur- 
rer in this case was receivable, and I think 
it was, the refusal to join in it was a dis- 
continuance which is provided for in the act 
of assembly. The plaintiffs must be non- 
suited. This proceeding, however, is now 
under the direction of the court, and the 
cause may certainly be reinstated. 

I come now to consider the application to- 
amend. I have no doubt of the power of 
the court to allow amendments in all cases 
of clerical misprision, where there is any 
thing to amend by, but I had doubted wheth- 
er the memorandum of counsel was a docu- 
ment by which an amendment would be 
made. The cases cited by Mr. Call have 
in a great measure removed that doubt, and 



s Ihese references are to the second American 
from the eighth London edition of Tidd's Prac- 
tice (IteS). 
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I am inclined to permit an amendment of 
the writ An amendment of the declara- 
tion will be allowed also, but not on the 
ground of clerical misprision. To copy a 
declaration in order to file it, is no part of 
the duty of the clerk. He acted as the agent 
of the plaintiff's attorney. It is to be con- 
sidered as a declaration drawn and filed by 
the attorney himself. In every such case 
the amendment will be allowed, but it is a 
new declaration, and the defendants are 
permitted to plead de novo. 

This motion involves no question about 
the recognizance of the bail. I do not at 
present perceive how that recognizance can 
avail the party, but I do not understand that 
the motion extends to it 



Case 3STo. 5,163. 

FURNISS at al. v. The MAGOTJN. 

BUJAC v. SAME. 

[Olcott, 55.] i 

District Court, S. D. New York. Nov., 1844. 

Pleading ik Admikaltt— Objections to the Ac- 
tion— Dilatory Exceptions— Bottomry— Mas- 
ter as Witness— Intervention of Mortgagee 
—Reference — Priority of Claims— Wages. 

1. Objections to an action merely formal in 
their character, cannot be taken on final hear- 
ing. 

[Cited in Cohan v. The Rolling Wave, Case 
No. 2,959a.] 

2. Exceptions, dilatory or declinatory, should 
be interposed on the return day of process, or 
at the day appointed for answering the libel. 

3. If the objection intended to be made be, 
that the suit was commenced before the cause 
of action was matured, but it had become so 
before the hearing, the objection will be consid- 
ered waived, particularly after an answer or 
•claim is filed. 

4. There would be still less reason for allow- 
ing such objection after the vessel sued had 
been condemned and sold, in another action, 
and her proceeds placed in court, subject to 
these actions and others in prosecution against 
her. 

5. The master of a vessel who hypothecated 
her on bottomry, is a competent witness in fa- 
vor of the holder of the bottomry— particularly 
if released by him. 

C. A mortgagee of a vessel can intervene in 
-a suit by a bottomry holder against the vessel, 
and contest the validity of the bottomry or its 
priority of lien, as against his mortgage. 

7. Conditions preceding the authority of a 
master to hypothecate his vessel in a foreign 
port by bottomry. 

[Cited in Burke v. The M. P. Rich, Case 
No. 2,1G1; The Rapid Transit, 11 Fed. 335.] 

8. A bottomry is not rendered invalid because 
it covers items of advance not entitled to a bot- 
tomry lien. It will be good for the sums which 
are clearly claimed as marine hypothecation, 
-and will be reformed by the court, rejecting the 
surplus in its final decree. 

9. The court will order a referee to ascertain 
and report the actual constituents of a bottom- 
Ty lien, the validity of which is contested. 

i [Reported by Edward R. Olcott, Esq.] 
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10. Seamen's wages, in this case, entitled to 
priority of payment out of the proceeds of the 
vessel, over the lien of libellants. * 

[Cited in The Antelope, Case No. 4S1.] 

These two actions [by William R. Furniss 
& Co. against the brig Magoun, and by Dan- 
iel Bujac against the same], brought to 
hearing together, are instituted on separate 
bottomry bonds given by Haven, acting as 
master of the brig Magoun, for advances 
made for repairing and fitting her for sea. 
The first one was given at Bordeaux, Feb- 
ruary 4, 1843, for 4,000 francs, at a premium 
of 35 per cent, marine interest, payable 
three days after notice, at Philadelphia. 
The other to Furniss & Co., at St. Thomas, 
May 19, 1843, for §1,272 68, payable at 
New-York on the arrival of the vessel, 
with 6% premium on this sum. The no- 
tice in the first case was given at Philadel- 
phia May 10, 1843. The material facts are, 
that the brig was on a voyage from New- 
York to Trieste, Bordeaux, Angostura, St 
Thomas, and back to this port On the voy- 
age from Angostura to St. Thomas, 19th 
May, 1843, while in charge of the pilot off 
Angostura, she was run on a bed of rocks 
in the river at Orinoco. On arrival at St. 
Thomas, a survey was held on the brig, and 
it appeared that the copper was much bro- 
ken, and some of the planks were damaged, 
and the false keel greatly injured. The 
surveyors ordered the vessel thoroughly 
caulked, and the damaged places to be re- 
paired. All the money for these repairs 
was taken up at St Thomas; part of the 
amount obtained was expended in payment 
of stores, shipping a crew and other ex- 
penses, which had been incurred in the port 
of Orinoco. The vessel was consigned to 
J. L. Furniss & Co., in St Thomas. The 
money raised there Was in part necessary 
for the immediate uses of the vessel, and :t 
was in proof that she could not sail from St 
Thomas without it The master had no 
means of raising money, except by bottomry. 
After the vessel was repaired, she sailed for 
Mayaguez, (Porto Rico,) and thence to New- 
York, where she arrived on the 19th of Juno, 
1S43. It also appeared that a portion of the 
money raised at Bordeaux, on the first bot- 
tomry, was not for the necessities of the 
vessel then existing, but in anticipation of 
liabilities or necessities she might be sub- 
jected to if she prosecuted a voyage then 
projected. 

J. W. Claghorn, a mortgagee of the vessel 
prior to either bottomry, appeared in both 
cases, and contested the validity of the hy- 
pothecations. 

R. J. Dillon, for libellants, Furniss & Co. 

F. R. Tillou and F. B. Cutting, for claim- 
ant and owner. 

Charles C. Anderson and James A. Bayard, 
for Bujac. 

Mr. Dillon, for Furniss & Co., denied that 
the claim put the bottomry in issue. He 
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insisted that the proofs showed a legal case 
for a bottomry hypothecation at St Thomas, 
and that it took priority of payment on thG 
one given at Bordeaux. He cited: 1 Dod. 
451; The Fortitude [Case No. 4,953]; Emerig. 
Ins. 87, S9, Index, iv.; [The Aurora] I 
Wheat [14 U. S.] 96; [The Virgin v. Vyfhi- 
us] 8 Pet [33 U. S.] 538; S Serg. & R. 98; 2 
Phil. Ins. 7S; 8 Pick. 14; 3 Hagg. Adm. 66. 

Mr. Bayard, for Bujac, maintained the 
validity of his demand, and its priority to 
Furniss & Co/s. He cited: The Fortitude 
[supra]; 2 Caines, 77; 7 Durn. & E. [7 Term 
R.] 481; 1 Starkie, 27; 1 Dod. 4G4; The Au- 
rora [supra]; 2 Dod. 146; Liebart v. The 
Emperor [Case No. S,340]; Rucher v. Conyng- 
ham [Id. 12,106]; 2 Dod. 143; Abb. Shipp. 
125, note 1; 1 Hagg. Adm. 176; 1 Dod. 201: 
2 Hagg. Adm. 377, 374; 2 Park, Ins. 879; 3 
Hagg. Adm. 66; Crawford v. The William 
Penn [Case No. 3,373]. 

Mr. Cutting, for claimant, insisted that 
neither hypothecation had priority over the 
mortgage lien; and for the owner, he con- 
tended both bottomry bonds were invalid ni 
law. He cited: Abb. Shipp. 125, note 1; 3 
Hagg. Adm. 66; 2 Park, Ins. (Ed. 1842) 875- 
879; The Fortitude [supra]; 1 Hagg. Adm. 
169; 1 Dod. 273-275; 2 Camp. 4S5, 486. 

BETTS, District Judge. The defence set 
up against the hypothecations in suit contests 
the validity of both bonds, upon the ground 
that the repairs and expenditures upon the 
vessel were unnecessary, and that the master 
had other resources sufficient for her actual 
wants, and had no authority to resort to a 
bottomry for other than necessary supplies 
or expenses connected with the voyage, and 
that he obtained the money for other objects 
and purposes. No misconduct or fraud is im- 
puted to the master in the pleadings, and no 
proof has been adduced to show a misapplica- 
tion of the funds raised, or that he had ,any 
freights which the brig had earned previous to 
her bottomry. The master had been in com- 
mand of the brig for three or four years, and 
enjoyed the full confidence of her owners. 
Bujac also controverts the validity of the bot- 
tomry to Furniss & Co., and claims the prior- 
ity of his hypothecation. 

The cause has been argued with great abil- 
ity and a thorough examination of the facts 
and authorities bearing upon the questions 
raised on the issues. Two preliminary objec- 
tions have been interposed by the claimant 
and owner, either of which, if sustained, may 
bar the action in the case to which it applies. 
It was insisted, that at the time of filing the 
libel in Bujac's case, the bond had not be- 
come absolute and suable, the condition be- 
ing, that the sum received should be paid at 
or before the expiration of ten days after the 
arrival of the vessel in New-York, whilst the 
action was commenced previous to that time. 
This objection, which is in the nature of a 
dilatory plea, should have been raised on the 
return day of the warrant of arrest by way 



[9 Fed. Cas. page 1014} 

of exception. It does not go to the merits of 
the action, but merely alleges the prematurity 
of the suit, and amounts to no more than the 
dilatory or declinatory exception of the civil 
law. Browne, Civil & Adm. Law, 363; Dunl. 
Adm. Pr. 192. Moreover, when the claimant 
intervened and filed his claim, the bond had 
become absolute, and the vessel or her pro- 
ceeds was then under actual arrest and in cus- 
tody. She had been libelled and attached in 
this court on a suit for seamen's wages for the 
same voyage, and had been condemned and 
sold in that action, and her proceeds paid into 
court. These are adequate reasons for dis- 
regarding exceptions to the action of a mere- 
ly formal nature, and first raised in the case 
on the hearing. The claimants may well be 
deemed to have acquiesced in the antecedent 
proceedings. The Neptune, 3 Hagg. Adm. 
132. 

An objection was also raised to the right of 
a mortgagee to intervene in an admiralty case 
and contest the validity of these hypotheca- 
tions. As this point was not suggested on 
the argument, and not put forth in the plead- 
ings, it would not be now regarded by the 
court, if it supplied sufficient cause for the 
exclusion of the claimant But as a mere 
defect of pleading might be remedied by an 
amendment, it is proper to observe, that all 
holders of liens on a vessel or her proceeds, 
are competent parties to contest, in admiralty, 
the titles or claims of other lien holders upon 
the fund or ship. 3 Hagg. Adm. 331. 

The second preliminary point is to the com- 
petency of the master to be a witness for the 
libellants, notwithstanding the release given 
by them on the hearing. His testimony is 
urged to be indispensable to the libellants, as 
without it they have failed in establishing 
the preliminary facts upon which their right 
to a decree is dependent. The production of 
the bottomry bond is not of itself sufficient 
proof of those facts as against the claimant 
and owner. It must be shown by extrane- 
ous evidence that the advances were made 
for repairs or supplies necessary for the in- 
stant use of the vessel, or effectuating the 
objects of the voyage, and that they could 
not have been raised otherwise than by re- 
sorting to a bottomry. The Aurora, 1 
Wheat [14 U. S.] 96. It was insisted that 
the master had a- direct interest in the suit 
which was not removed by the release, as, 
if the libellants did not succeed, he would 
stand liable to them personally for the debt. 
And the case of The Fortitude [Case No. 
4,953] was relied upon as sustaining the ob- 
jection. This case is in conflict with Evans. 
v. "Williams, 7 Term. It. 4S1, note; Milward 
v. Hallett, 2 Caines, 77; and Rocher v. Bush, 
er, 1 Starkie, 27. And the eminent judge 
speaks with great reserve in giving his deci- 
sion in the cause. He remarks, "I am ready 
to confess that I am not confident that this- 
opinion rests upon grounds so clear that it 
ought not to yield to a settled course of prac- 
tice; and I greatly fear that there is no au- 
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tliority which directly sustains it" It seems 
to me that the opinion of Judge Thompson, 
in Milward v. Hallett, presents the true rule 
upon this point, upon reason and authority. 
The interest of the master is balanced. If 
the libellants could recover of him upon the 
bond, for advances necessary for the ship, 
he would have his action over against the 
owners for the moneys so employed. He 
was merely an agent acting within the line 
of his duty, and if made liable in the first 
instance on his contracts for the loans, he 
would be entitled to indemnity and reim- 
bursement by the owner. This interest, in- 
deed, leans rather to the owner than to the 
libellants, for if the bottomry contracts are 
defeated by his testimony, his liability to 
the lenders would be discharged by their 
release, and they be limited to their rights 
against the vessel and owner for the moneys 
advanced for the necessary refitment of the 
vessel (U. S. v. The Kitty [Case No. 15,537]; 
Rucher v. Conyngham [Id. 12,106]), and the 
master would only be answerable to him 
for integrity and good faith in his conduct 
The admissibility of the master as a witness 
to bottomry contracts is placed by the judges 
sometimes on the necessity of the ship. 
Judge Livingston says, unless masters be ad- 
mitted as witnesses in cases of this kind, it 
will be extremely difficult to ascertain wheth- 
" er such a necessity existed as would justify 
their talcing up moneys on their owner's ac- 
count 2 Caines, 77. The objection to the 
competency of the witness cannot, therefore, 
prevail; it can, at most, only go to his credi- 
bility. 

There can be no doubt of the authority of 
the master to borrow money on bottomry of 
the vessel. Abb. Shipp. (Ed. 1829) 117-131; 
Curt Merch. Seam. 175. The previous con- 
tingencies upon which his power may be 
exercised embrace his destitution of funds 
in foreign ports, and all the occasions occur- 
ring abroad, which render money necessary 
to enable him to complete the enterprise in 
which the vessel is engaged, whether the 
necessity arises from an extraordinary peril 
or misfortune, or from the ordinary exigen- 
cies of maritime adventures. The master, 
under like emergencies, may borrow money 
at marine interest, and pledge the ship aid 
freight to be earned on the voyage for re- 
payment at the termination of the entire 
voyage, or an intermediate port of it and 
may also draw bills of exchange, which the 
owner is bound to accept Milward v. Hal- 
lett, 2 Caines, 77; The Tartar, 1 Hagg. Adm. 
3; The Nelson, Id. 179; The Jane, 1 Dod. 
4GG. This general doctrine is not in question 
in this issue, but the owner and claimant 
contended that there was no necessity jus- 
tifying a bottomry loan; that the master 
had funds in hand from freights sufficient 
to meet the wants of the vessel, and accord- 
ingly the loans were not warranted by the 
maritime law; that the loan was made by 
the consignee of the ship, and that the mas- 



ter had no right to hypothecate the ship in 
his favor. 

This objection lies substantially to both 
hypothecations. Upon this latter point there 
was for a time some uncertainty in the 
books, because it was considered as condu- 
cive to surreptitious and covinous practices 
between the master and consignee in re- 
mote ports. 3 Johns. 332; The Aurora [su- 
pra]. No case of authority has, however, re- 
pudiated such bonds, and the decisions ac- 
quiesce in them, if not positively sanction 
them. The Tartar, 1 Hagg. Adm. 1; The 
Zodiac, Id. 320. Lord Stowell, in repeated 
instances, developes the policy and ethics of 
bottomry transactions. He says, the loans 
are to be taken when the owner was known 
to have no credit, nor resources for obtain- 
ing necessary supplies. It is that state of 
unprovided necessity that alone supports 
these bonds. The absence of that necessity 
is their undoing. If the master takes up 
mouey from a person who knows that he has 
a general credit in the place, or at least an 
empowered consignee or agent there willing 
to supply his wants, the giving a bottomry 
bond is a void transaction, not affecting the 
property of the owner, and only fixing loss 
and shame on the fraudulent lender. But 
where honorably transacted, under an hon- 
est ignorance of this fact an ignorance that 
could not be removed by any reasonable 
inquiry, it is the disposition of this court to 
uphold such bonds, as necessary for the sm> 
port of commerce in its extremities of dis< 
tress, and, as such, recognised in the mari- 
time codes of all commercial ages and na- 
tions. The Nelson, 1 Hagg. Adm. 179*; 3 
Hagg. Adm. 74, 163. The objection that 
the bottomry holders are consignees of the 
ship, is obviated by the proof that they were 
not so by the appointment of the owner. 
They did not know each other; had no com- 
mercial relations; and, also, that the owner 
had no funds in their hands. The necessity 
of the loan is proved by the master. He 
says, the ship had been greatly injured by 
rubbing upon the rocks in the river Orinoco, 
and that upon a survey, the surveyors re- 
quired that she should be overhauled and re- 
paired; that he was absolutely in want of 
money for supplies, and that he could not 
leave St Thomas unless he -could have tlie 
money; that he applied to various persons 
without success, and he could not get the 
money unless he could secure the loan by 
bottomry. He knew of no other resource; 
he had none himself, and without this ad- 
vance he would be unable to prosecute hia 
adventure. 

The further objection is taken, that the 
moneys loaned were lent upon the personal 
credit of the master. That would make no 
difference, provided the advance was madft 
on an engagement for a bottomry security; 
and it is clear, from the proofs and the cir- 
cumstances of the case, that the understand- 
ing of the parties was, when the advances 
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began, that they were to be secured by a bot- 
tomry of the ship. La Ysabel, 1 Dod. 273; 
The Virgin v. Vyfhius, 8 Pet [33 U. S.] 53.3. 
This is usually so, for it is difficult to ascer- 
tain the precise amount requisite until the 
repairs are made and the supplies obtained. 
Lord Stowell remarked, upon a similar ob- 
jection, that it was the understanding of 
the parties at the time, that the money 
should be secured by means of bottomry; 
and that it was of no consequence whether 
the money was advanced at once, and the 
bond immediately entered into, or whether 
the master received it from time to time, in 
different sums, and gave a bond for tho 
whole amount 1 Dod. 273; Hurry v. Hur- 
ry [Case No. 6,922]; The Aurora [supra!. 
It is further objected, that the master dis- 
regarded the instructions of the owner as 
to the voyage, and that the lender, upon d*«e 
inquiry, might have learned this fact, and 
his negligence in this regard should avoid 
his bottomry security. No fraud is any- 
where charged in the pleadings, no con- 
nivance or unfair dealing is set up, nor is it 
asserted that the lender was aware of aay 
instructions received by the master, from the 
owner, which had been disregarded. If th& 
master had deviated from instructions, and 
there was no connivance on the part of the 
lender, he will not be affected by the fact, 
without clear evidence of notice to him be^ 
fore his security was taken. The proof 
shows no want of good faith on the part of 
the master. By his correspondence he kept 
the owner fully informed of his situation, 
and solicited directions. When he arrived 
at Bordeaux, no instructions were given, 
other than to exercise the broadest discre^ 
tion. The lenders, also, are to be presumed 
to have acted in good faith. The necessities 
of the vessel, her want of repairs and sup* 
plies, that the master had no means of his 
• own, and had in vain resorted to others for 
raising money on bottomry, were facts of 
notoriety. If, in addition to such circum- 
stances, the lender is required to give posi- 
tive proof that the necessity of the master 
was absolute and remediless but by a bot 
tomry loan, the doctrine would be disastrous 
to commerce, by destroying confidence in- 
such securities, or rendering it impracticable 
to negotiate them. It is well established bv 
the evidence that one if not both the bonds 
were taken for a larger amount than was re- 
quired at the time for repairs and supplies 
to the vessel. There is included in one the 
wages of the master and expenses of board 
here and at St Thomas, and in the other, 
advances to meet liabilities or necessities it 
was anticipated the vessel might be undet 
after leaving Bordeaux, and in her after 
employment 

These are not particulars for which the 
vessel can be subjected by the master to a 
bottomry charge, but such irregularity in 
the bond does not destroy its obligation. 
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These items of excess may be expunged. A 
bottomry bond may be good in part and bad 
in part, and it will be upheld by courts of ad- 
miralty as a lien to the extent to which it is 
valid. Courts of admiralty are not, in this 
respect, bound to the strict rules of the com- 
mon law, but decide upon the broadest princi- 
ples of equity. The Augusta, 1 Dod. 2S3: 
The Tartar, 1 Hagg. Adm. 1: The Virgin v. 
Vyfhius [supra]. The reference to be made' 
in the cause will provide for a specification 
of the particulars composing each bond, and 
when and for what causes the money was ob- 
tained. 

Upon full consideration of the merits of the 
case, I am of opinion that both hypotheca- 
tions are valid in law, and that the respective 
libellants are entitled to have their remedies 
enforced against the fund in court That 
fund is brought into court upon a demand 
for seamen's wages earned on this voyage. 
Those wages are to be first satisfied out of 
the fund. 1 Dod. 40; 2 Dod. 13; 3 Hag-. 
Adm. 407; [Blaine v. The Charles Carter] 
4 Cranch [8 U. S.] 32S; The Mary [Case No. 
9,187]. Both hypothecations being deemed 
by the court substantially valid, and no suf- 
ficient cause in the opinion of the court be- 
ing shown for giving, between the two, pri- 
ority of satisfaction to Bujac's or the elder 
bond, the ordinary privilege in bottomry 
cases (Abb. Shipp., Ed. 1829, 128; The Syd- 
ney Cove, 2 Dod. 1) must prevail here, and 
the bond to Furniss & Co. will be entitled to 
be first paid out of the proceeds. But both 
decrees in these causes are entitled to prior- 
ity of payment over the mortgage lien of the 
claimant 3 Kent, Comm. 358; 2 Hagg. 
Adm. 294. The clerk, on the reference, will 
ascertain and report to the court the particu- 
lars composing each bond, and the time and 
occasion upon which the advances were made 
by the obligees, to enable the court to re- 
form, if necessary, the amount legally se- 
cured by the bottomry hypothecation. 

It is therefore adjudged, that the libellants 
respectively recover the amount of their said 
bottomry bonds, with the marine interest 
reserved thereon, and six per cent on the 
sum of such principal and marine interest, 
computed from the time of the falling duo 
of 'the respective bonds to the day of this 
decree, together with their costs to be taxed, 
and that the decree in favor of Furniss & Co. 
on the junior bottomry be first satisfied out 
of the proceeds of said vessel, her tackle, &c, 
in court, subject to such deductions and re- 
form of the amount as may be thus ordered 
by the court, on the coming in of the clerk's 
report in the premises, and it is referred to 
the clerk to ascertain and report the amount 
payable to the libellants, upon the said 
bonds respectively, conformably to the prin- 
ciples of this decree. 
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FUTTERER v. ABENHEIM. 

* 131 Leg. Int. 133; i 10 Phila. 225; 6 Leg. Gaz. 
116.] 

Circuit Court, E. D. Pennsylvania. April 6, 
1874. 

Bemubk age— Delay Caused by Otheh Vessels. 

1. The charter party stipulated that the ship 
should "be discharged as fast as the custom of 
the port will admit," and demurrage to be char- 
ged after the expiration of 10 days. Held, that 
after that time she was entitled to demurrage, 
although it was occasioned by the pre-occupancy 
of the wharf by other vessels. 

2. Where a vessel is required to load or dis- 
charge her cargo at a particular dock, and she 
is there detained by reason of its crowded con- 
dition, the delay must be compensated by the 
■charterer. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

In admiralty. <, 

J. Warren Coulston, for libellants. 
Morton P. Henry, for respondent 

McKENNAN, Circuit -Judge. The charter 
party in this case provided for a voyage from 
an indefinite port in England to Philadelphia, 
and for the discharge of the cargo at a wharf 
to be directed by the consignee on the arrival 
of the vessel. It was also stipulated, that 
fifteen days should be allowed the charterers 
for loading the vessel (if she was not sooner 
dispatched), "and the ship to be discharged 
as fast as the custom of the port will admit, 
and ten days on demurrage over and above 
the said days, at seven pounds per day." 
The vessel reached Philadelphia on the 13th 
of September, 1871, when she was ordered 
to discharge her cargo at Willow street 
wharf. She accordingly proceeded to that 
wharf on the 19th of September, where she 
remained until October 9th, before slje could 
begin the discharge of her cargo, on account 
of the pre occupancy of the wharf by other 
vessels. For the detention thus caused, the 
libellant claims the stipulated demurrage and , 
damages in the nature of demurrage. 

In view of numerous decisions of the 
English and American courts, and of the 
evident justness of the rule, it must be taken 
as now settled, that where a vessel is re- 
quired to load or discharge her cargo at a 
particular dock, and she is there detained by 
reason of its crowded condition, the delay 
must be compensated by the charterer. The 
ship owner has done all that he was required 
to do when he has taken his ship to the ap- 
pointed place of discharge. It is implied in 
his contract, that he shall then not be sub- 
jected to any delay, which is not necessary, 
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to unload his vessel. Detention of the vessel 
for any other reason, may justly be regarded 
as the fault of the charterer, because she is 
placed in the circumstances, by which it is 
caused, by his act, without right on the part 
of the owner to escape from them. He is, " 
therefore, rightly held accountable for tlie 
consequent loss to the owner. 

In Randall v. Lynch, 2 Camp. 352, the 
ship was in the London docks, to which she 
was destined by her charter party, and could 
not be unladen within the stipulated time, 
by reason of the crowded state of the docks, 
and Lord Ellenborough said: "The question 
is, whether the detention of the ship, arising 
from the inability of the London Dock Com- 
pany to discharge her, is, in point of law, 
imputable to the freighter; and I am of opin- 
ion, that the person who hires a vessel de- 
tains her, if at the end of the stipulated time 
he does not restore her to the owner. He 
is responsible for all the various vicissitudes 
which may prevent him from doing so. 
While the goods remained on board the ves- 
sel in the London docks, it was impossible* 
for the plaintiff to make any use of her, and 
to all intents and purposes she was there de- 
tained by the defendant When she was 
brought into the docks, all had been done 
which depended upon the plaintiff, and the 
dock company were the defendant's agents 
for her delivery. The defendant is as much 
responsible for a delay arising from the want 
of a berth, as if it had arisen from tempestu- 
ous weather, or any other cause." In con- 
formity to the rule thus stated, many Eng- 
lish, and American cases have been decided. 
Bessey v. Evans, 4 Camp. 131; Barret v. 
Dutton, Id. 333; Hill v. Idle, Id. 327; Phila- 
delphia & R. R. Co. v. Northam [Case No. 
11,090]; Davis v. Wallace [Id. 3,637], per 
•Clifford, J. It is true, that Rodgers v. For- 
resters, 2 Camp. 483, and Burmester v. Hodg- 
son, Id. 488, are in apparent conflict with 
these cases. But they were decided upon 
proof of a custom prevailing at the London 
docks, with reference to the discharging of 
the special kind of cargo with which the 
vessels were laden, and upon the effect un- 
der this proof of a stipulation, express or 
implied, in the charter party, that the freight- 
er should be allowed "the usual and custom- 
ary time," for unloading the vessels. Be- 
yond this, they have not been followed in 
England, for, as was said by Boville, Chief 
Justice, in Topscott v. Balfour, Law Rep. 
Jan., 1873, pt. 1, 02: "The rule is, that when 
a port is named in the charter party as the 
port to which the vessel is to proceed, the 
lay days do not commence upon the arrival 
of the vessel in the port, but upon her arrival 
at the usual place of loading in the port; 
not the actual berth at which she loads, 
but the dock or roadstead where loading 
usually takes place. If, when she arrives 
there, the place is so crowded that she can- 
not load, the loss must fall on the char- 
terer." Tne charter provided for the selec- 
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tion of the dock by the freighters, and they 
named the Wellington dock, and the chief 
justice says further: "Treating the charter, 
as I have before said it must be treated, viz., 
as though it provided that the ship should 
proceed direct to the Wellington dock, then 
any loss arising from the state of the dock 
must fall, according to the authorities, on the 
charterers, and not on the ship owner." He 
held, however, that delay arising from the 
exclusion of the vessel from the dock, in 
pursuance of its established regulations, was 
not imputable to the charterer, for the' rea- 
son that the parties must be taken to have 
known such regulations, and to have made 
their contract in reference to them. But 
for detention caused by a fortuitous condition 
of the dock, which obviously could not have 
been foreseen or contemplated when the char- 
ter was made, the charterer was adjudged 
to be accountable. And such must be re- 
garded as the rule which is established by 
the preponderating weight of authority. 

The learned counsel for the respondent 
has, however, argued with great earnestness, 
that this rule is not applicable in this case, 
because of the terms of the charter. It con- 
tains this clause: "And the ship to be dis- 
charged as fast as the custom of the port 
will admit;" and it is urged that this means 
that the vessel must await her regular turn 
for a berth atthe wharf appointedfor her dis- 
charge. As a vessel seeking a berth to un- 
load, has no right to displace another which 
is in it before her, she must necessarily wait 
her turn, and as the custom to do this is 
universal, every charter must be taken as 
made with reference to it. If the meaning 
ascribed to the clause then be its true mean- 
ing, it only expresses what is implied in 
every charter. And yet, in the numerous 
cases referred to, it was held, that the 
unavoidable observance of the custom did 
not relieve the charterer from accountability 
for the consequent loss. But I do not think 
it is to be so construed. It does not refer 
to the time when the discharge of the vessel 
is to be begun, but to the process of dis- 
charging her. If there should be any spe- 
cial custom at the port of Philadelphia, by 
which the unloading of the vessel would be 
delayed, the charterer was not to be ac- 
countable for it And by this reference to 
it as a custom of the port of Philadelphia, 
it is not reasonable to regard it as applicable 
to a custom which is not peculiar to that 
port, but of general and universal prevalence. 
For the loss, therefore, resulting from the 
condition of the dock, the respondents must, 
therefore, be held liable. The whole loss, 
including the stipulated demurrage and dam- 
ages, is accurately computed at $736.33, in 
the decree of the district court [Case unre- 
ported.] That decree is therefore affirmed, 
and a decree will be entered in this court 
for the sum so adjudged by it against the 
respondents, with interest from June Tth, 
1S73, and costs. 



Case No. 5,165. 

FUZZARD WADDING MANUF'G- CO. v. 
DICKINSON et al. 
[6 Blatchf. 80; 3 Fish. Pat. Cas. 289.] i 
Circuit Court, D. Connecticut April 3, 1S68. 
Patents — Infringement. 
The claim, in the reissued letters patent 
granted to William Fuzzard and James Hatch, 
April 5th, 1SG4, to "the employment or use of 
a heated metallic cylinder, B, or one having a 
metallic exterior or periphery, in combination 
with a heated pressure cylinder, C, one or 
more, and a polishing roller, G> or its equiva- 
lent, arranged as shown, for the purpose of 
surfacing and drying simultaneously, or at one 
operation, fibrous materials, as set forth," is 
not infringed by the use of a machine which 
employs a pressure roller that is not heated, and 
is not constructed so as to be heated, in any 
particular way. 

[This was a bill in equity filed to restrain 
the defendants [Thomas N. Dickinson and 
others] from infringing letters patent [No. 
41,214] for an improved machine for surface- 
sizing fibrous material, granted to William 
Fuzzard, January 12, 1S64, -assigned to Wil- 
liam Fuzzard and James Hatch and reissued 
to them April 5, 1S64 [No. 1,049], and assign- 
ed to complainants. 

[The claims of the patent were as follows, 
although the first one; only, was in controver- 
sy: "The employment or use of a heated 
metallic cylinder B, or one having a metallic 
exterior or periphery, in combination with a 
heated pressure cylinder, one or more, and a 
polishing roller G, or its equivalent, arranged 
as shown, for the purpose of surfacing and 
drying simultaneously or at one operation, 
fibrous material, as set forth. Also, the dis- 
tributing or throwing of the glazing or sizing 
upon or against the cylinder or upon or 
against a web without a cylinder, by means 
of a brush, substantially as set forth." 

[A description of the invention and of the 
defendant's machine so far as involved in the 
suit, will be found in the opinion of the 
court] 2 

SHIPAIAN, District Judge. The defend- 
ants, who are engaged, like the plaintiffs, in 
the manufacture of wadding, are charged in 
the bill with infringing the rights of the 
plaintiffs secured by this patent The char- 
acter of the machine used by the defendants 
is clearly proved, and, in order to determine 
whether or not it embraces the invention of 
Fuzzard, we must look into the specification 
and claim of the patent and see what is there 
set forth as such invention. 

The object of the alleged new device is de- 
scribed, in the body of the specification, to be 
"for applying a glazing or size to fibrous sub- 
stances, such as cotton, wadding, &c., in such 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 6 Blatchf. 
80, and the statement is from 3 Fish. Pat. Cas. 
289.] 

2 [From 3 Fish. Pat Cas. 289.] 
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a manner that a quite thin or attenuated siz- 
ing may be used and applied to the web or 
material to be glazed, sized, or 'surfaced,' as 
it is technically termed, and said material 
dried at the same operation. * - * To this 
end the invention consists in the employment 
and use of a smooth or polished metal cylin- 
der, heated by steam, or otherwise, over a 
portion of which the web to be surfaced pass- 
es, and of a heated pressure roller bearing 
against the web upon the metal cylinder, the 
cylinder or web having the glazing or size 
previously distributed upon it by means of a 
revolving brush, or its equivalent, as herein- 
after set forth." 

The machine is very simple, and may be 
briefly described as follows: First, a solid 
frame of suitable dimensions, near the cen- 
tral part of which is placed a hollow metal 
cylinder, of large size. This cylinder re- 
volves upon a hollow shaft, the ends of which 
rest upon the two sides of the. frame, and is 
heated usually by steam. The web to be siz- 
ed is placed on a common roller at one end 
of the frame, and is, during the operation of 
the machine, made to pass over the upper 
portion of the cylinder, and off on to another 
roller, which receives it as it leaves the cyl- 
inder. Between the roller from which the 
web is taken to the cylinder, and the cylin- 
der itself, and very close to the latter, is a 
small heated pressure roller, between which 
and the cylinder the web passes, and by 
which it is pressed into close contact with the 
cylinder. The sheet of web passes under this 
pressure roller and over the cylinder, and the 
former is so adjusted as to give the degree of 
pressure required. Underneath the cylinder 
there is a roller, attached to the frame, and 
made to revolve in contact with the cylinder. 
This is called a polishing roller. It has a sur- 
face of felt, or some other suitable material, 
and, as it revolves, with its surface in eon- 
tact with the surface of the revolving cylin- 
der,, it cleans and polishes the latter. Be- 
tween the point where this polishing roller 
and the cylinder come in contact, and the 
point on the cylinder where the web first 
reaches it, there is a size trough, in which an- 
other roller wallows, carrying the size into 
contact with a revolving brush, which takes 
it up and distributes it on the surface of the 
cylinder. The different parts of the machine 
are rotated in the usual way, by cog-wheels 
and endless aprons. When the machine is in 
motion, the size is "thrown on the surface of 
the cylinder, (or it may be thrown on the un- 
der surface of the web, or on both that and 
the cylinder,) and the web passes under the 
pressure roller, on to, and in close contact 
with, the cylinder, from which it is peeled off 
at a point nearly opposite from where it is 
taken on, and wound on the roller which re- 
ceives it after the sizing and glazing are com- 
pleted. By this combined operation of the 
machine, sheets or webs of very slight 
strength or toughness are run through and 
glazed with a smooth surface. 



I have thus given a description of the ma- 
terial parts of the machine and its mode of 
operation, without designating the parts by 
letters referring to the drawings. But, as 
these letters are introduced into the claim, it 
will be well, before citing that, to say, that 
the large heated cylinder is designated as B, 
and the small heated pressure roller as O, 
and the polishing roller as G. The claim is 
as follows: "The employment or use of a 
heated metallic cylinder, B, or one having a 
metallic exterior or periphery, in combina- 
tion with a heated pressure cylinder, C, one 
or more, and a polishing roller, G, or its 
equivalent, arranged as shown, for the pur- 
pose of surfacing and drying simultaneously, 

[Drawings of patent No. 41,214, published 
from the records of the United* States patent 
office:] 
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or at one operation, fibrous materials, as set 
forth." There is a further claim touching the 
operation of the revolving brush, but that is 
not in controversy here. 

Now, the frame and large cylinder of the 
defendants' machine are like those of the 
plaintiffs'. The defendants also use a pres- 
sure roller, which presses the web into con- 
tact with the cylinder. In place of the pol- 
ishing roller of the plaintiffs, the defendants 
use a clearing bar, placed across the frame, 
and very nearly in contact with the cylinder. 
As the cylinder revolves, this bar catches, 
and takes from its. surface, any portion of 
the wadding that may have adhered to it. 
A packing is thus soon formed between the 
clearing bar and cylinder, which wipes, and, 
to some extent cleans the latter, as it re- 
Tolves. It can hardly be said to polish it, 
though, for the purposes of this case, we 
may assume that it does. 

By recurring to the description of the plain- 
tiffs* invention, it will be seen, that it consists 
of three elements in combination, namely, a 
heated metallic cylinder, a heated pressure 
roller, and a polishing roller. The question 
now presents itself whether the defendants 
use the same elements, or their equivalents, 
in combination. If they do, they infringe the 
rights secured by the plaintiffs' patent If 
they do not, then they do not infringe. The 
defendants' cylinder isthe same asthat of the 
plaintiffs, and we will assume, for the pur- 
poses of this case, that their clearing bar is 
an equivalent for the plaintiffs' polishing rol- 
ler, though that may well be doubted. We 
have, then, two elements of the invention in 
combination. But the third is equally essen- 
tial to the infringement. This third element 
is the pressure roller. In the specification 
it is described as a small metallic cylinder, 
and, in that, as well as in the claim, it is 
described as a "heated pressure roller" or 
cylinder. This heated pressure roller is de- 
scribed, in the body of the specification, as 
performing two functions, namely, drying 
and pressure. "The cylinder C," the pres- 
sure roller, "being also heated, dries off the 
steam that passes through the web at this 
point"— the point of contact of the web with 
the main cylinder— "and the web, passing 
over the upper part of the cylinder B, is 
glazed, or sized, and dried, the two processes 
being performed simultaneously, and finished 
before the web reaches the point where it 
leaves the cylinder B. The cylinder O," the 
pressure roller, "also presses the web to the 
cylinder B, and causes it to adhere to the 
glazing or sizing on cylinder B. One or 
more of these cylinders, C, may be used." 
Now, the defendants use, for a pressure rol- 
ler, a common solid wooden cylinder, not 
only not heated, but not constructed so as to 
be heated in any particular way. The only 
function that it performs is to press the web 
into contact with the large metal cylinder, 
in order to make the sizing adhere to and 
glaze the surface of the sheet of wadding. 
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But, I am asked to hold that this roller of 
the defendants is the equivalent of the heat- 
ed pressure roller of the plaintiffs. This 
cannot be done, under any reasonable rule 
of construction. The patentees do not, ei- 
ther in the body of their specification, or in 
their claim, assert their exclusive right to 
any combination except one in which the 
heated pressure roller forms one of the es- 
sential elements. Wherever they describe 
their roller, they call it a heated roller, and, 
in setting forth its functions, they describe 
it as drying off the steam which passes 
through the web. It is true, that they also 
say that it performs the other function of 
pressing the web against the cylinder. But 
they nowhere intimate that they claim this 
roller when it is so constructed and used as 
to perform only the duty of pressure. It is 
clear to my mind, in view of the state of the 
art, that they deemed it essential to the va- 
lidity of their . patent, that the element of 
heat should characterize and qualify this 
member of the combination. In some 
branches of the wadding manufacture, the 
ordinary non-heated roller is nearly or quite 
as useful as the heated roller described in 
the patent; and this must have been per- 
fectly obvious to the inventor, who was well 
acquainted with the state of the art. It is 
incredible that, with this fact before him, he 
should have omitted to claim simply a pres- 
sure roller, whether heated or not had he 
deemed it within the scope of his invention. 
But, whether this is so or not, the specifica- 
tion and claim are so drawn as fairly to ex- 
clude the idea that any except a heated pres- 
sure roller was intended to be claimed. If 
Fuzzard was the first and original inventor 
of the combination of cylinder, polishing rol- 
ler, and pressure roller, whether heated or 
not, the specification should have so de- 
scribed and claimed it As it does not, ei- 
ther expressly or by fair inference, this suit 
fails, for the defendants do not use the com- 
bination described and claimed in the pat- 
ent. 

The bill must, therefore, be dismissed, with 
costs. 



Case 3STo. 5,166. 

The F. W. GIFFORD. 

[7 Biss. 249; i 9 Chi. Leg. News, 9.] 

District Court, E. D. Wisconsin. Aug., 1876. 

Collision — Seventeenth Rule — Right to 
Course— Error, Impending Danger. 

1. A collision, occurring in open sea, and in 
broad daylight between two vessels, easily seen 
when miles apart, and whose courses, on the 
tacks upon which they were sailing, necessarily 
intersected each other, cannot he attributed to 
unavoidable accident. 

2. The above is a case where the seventeenth 
rule of the navigation act is applicable; that 
"when two sail vessels are crossing so as to in- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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volve risk of collision, then if they have the 
wind on different sides, the vessel with the 
wind on the port side shall keep out of the way 
of the vessel with the wind on the starboard 
side," neither vessel being free, but both being 
close hauled. 

3. The vessel on the starboard tack must keep 
her course, in order that she may not mislead 
or baffle the movements of the vessel on the 
larboard tack, and she should only change her 
course when a collision seems otherwise un- 
avoidable. 

4. Where a vessel commits an error under 
impending danger, or in extremis, produced or 
brought about bv another vessel, such error 
cannot be alleged as a fault by such other ves- 
sel. 

5. English and American admiralty decisions 
cited and commented upon. 

In admiralty. The libel in this case charged 
that on the 16th of August, 1S73, the schooner 
Aetna, of which libellants were owners, was 
bound on a voyage from Buffalo to Chicago, 
laden with a cargo of coal; that on that day, 
when about fifteen or twenty miles south- 
ward of Thunder Bay, on Lake Huron, she 
was run into by the schooner Gifford, and that 
serious injuries were inflicted upon libellants' 
vessel by the collision; that at the time, the 
wind was blowing quite strong from the 
northwest; that the Aetna was sailing by the 
wind, with reefed mainsail, foresail and three 
jibs, "starboard tacks aboard," and that the 
Gifford was sailing by the wind, "port tacks 
aboard;" that the collision occurred in open 
lake, and in broad daylight; that the Gifford, 
had she been properly navigated, could have 
given way and avoided the Aetna, and that the 
collision was occasioned by the negligence, 
carelessness, and unskillful management of 
the Gifford by her master and crew. 

The answer of the claimants admitted that 
at the time of the collision, the wind was 
northwest; that the Aetna had her starboard 
tacks aboard, and that the Gifford w T as sail- 
ing by the wind upon the port tacks; that at 
"about six o'clock in the morning, the Aetna 
was sighted about a point and a-half or two 
points off the Gifford's starboard bow, head- 
ing about west-southwest; that the wind was 
strong and a heavy sea running; that the 
Gifford was carrying foresail, mainsail, and 
double-reefed mizzen sail, fore staysail and 
jib, and that there were on her deck the mas- 
ter, second mate, a man at the wheel and one 
seaman; that the Gifford proceeded on her 
course until the vessels were about one mile 
apart, when her master came to the conclu- 
sion that if both vessels proceeded on their 
respective courses, there would be danger of 
a collision, and for the purpose of avoiding it, 
he gave the order to light up the jib sheets 
and to put the wheel down slow, which order 
was obeyed, and the schooner came up into 
the wind, but for some unknown reason, miss- 
ed stays, and hung in the wind; and that all 
on board did all that was possible to bring 
her around; but to no avail; that though the 
movements of the Gifford could have been 
easily seen by the men on board the Aetna, 



and her helpless condition fully understood,, 
and though those on board the Aetna knew 
that the Gifford was thus in irons, they made 
no effort to avoid a collision, but continued on 
their course, running across the, Gifford's 
bows and striking her jib-boom with her fore- 
sail; that the collision occurred without fault 
on the part of the Gifford, and without negli- 
gence or want of care or skill on the part of 
those on board, but that it was occasioned by 
the. negligence, and want of care and skill 
on the part of those in charge of the Aetna; 
that after the Gifford had missed stays and 
became helpless there was opportunity for the 
Aetna to lu.ve gone clear of her, had any ef- 
fort been made by those navigating her for 
that purpose, but nothing was done on her 
part to avoid the collision. 

Wm. P. Lynde, for libellants. 
H. H. Markham, for claimants. 

DYER, District Judge. Upon some of the 
material questions of fact, there is no dispute. 
The collision occurred in daylight, between 
six and seven o'clock in the morning, and 
when the weather was clear. The wind was 
from the northwest, blowing a fresh breeze, 
and causing considerable sea. The Aetna was- 
sailing close hauled on the starboard tack, at 
a speed of four or four and a half miles an 
hour, pn a west-southwest course, under a 
single reefed mainsail, full foresail and three 
jibs. The Gifford was sailing on the port 
tack, close hauled at a speed of about five 
miles an hour, heading north-northeast, and 
carrying double-reefed mizzen sail, whole- 
mainsail, foresail, staysail and jib. Tht cap- 
tain of the Gifford testifies that when he first 
discovered the Aetna, she was three or four 
miles away, and from a point and a half to 
two points on the starboard bow of the Gif- 
ford. The captain of the Aetna says that when 
he sighted the Gifford, she was from four to 
five miles distant, and from three to four 
points on the port bow of the Aetna. It seems 
not to be disputed that each vessel could be 
seen from three to five miles away, and that 
they were continually in sight of each otheiv 
from the moment when first observed until 
the collision. 

2 [Concerning circumstances transpiring just 
before the collision, and the respective move- 
ments of the two vessels as they approached 
each other, there is disagreement The mas- 
ter of the Gifford testifies that the vessels- 
stood on their courses until they were about 
three-quarters of a mile apart, when he or- 
dered the man at the wheel to give her a 
good full, preparatory to going about; that 
when he thought his vessel had way, he or. 
dered the wheel put down slow, having first 
directed the men forward to get ready for 
stays; that the wheel was put down, the jib- 
sheets were let go, and the vessel came up- 
into the wind, but did not swing around ; thai 

2 [From 9 Chi. Leg. News, 9.] 
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he thereupon ran aft and ported the helm; 
that he also called the mate from below, a 
collision being then imminent, and the mate 
immediately let go the fore sheet, when the 
Gifford haying thus missed stays, the vessels 
struck. He says when he attempted to stay 
the Gifford, she was from one-half to three- 
quarters of a mile from the Aetna; that at 
the time of the collision, he thinks the Aetna 
was on her course, heading west southwest;' 
that the effect of the collision was to swing 
the Gifford round so that she then stood on 
her starboard tack; that at the time the Gif- 
ford missed stays, and when the collision 
occurred, she stood head to the wind, with 
both jib sheets and the fore sheets gone, and 
the fore-boom half way ont to the fore rig- 
ging, and the foresail w T ith it That he at- 
tempted to stay his vessel because he thought 
that, having room, and never having had 
trouble in staying her before, she would go 
around; that she did not fill away again after 
missing stays at the time of the collision; 
that the collision could have been averted by 
porting the helm of the Aetna and putting 
her in stays, but that no such movement was 
executed; that she was heading across the 
bows of the Gifford when they struck, and 
that, at the time of the collision, the Gifford 
had no headway. Corroborative of this testi- 
mony of the master, in various particulars, is 
that of the mate, wheelsman, and one seaman. 
[The master of the Aetna testifies, that his 
vessel was kept on her course until a col- 
lision being imminent, he ordered her put 
in stays, but that before she got around the 
Gifford struck her; that he saw the jibs of 
the Gifford shaking when at some distance 
away, but could not tell what maneuver she 
was executing; that from appearances she 
might be in the wind, or might be lighting 
up her sheets; that he could not see that she 
was in a helpless condition, and that he sup- 
posed she was getting away from the Aetna's 
course; that her jib-boom struck the Aetna's 
foresail, carrying away her main rigging, 
breaking her rail and stanchions, springing 
the main mast head and inflicting other in- 
juries. The witness, Charles Miller, seaman, 
was on the deck of the Aetna before and at 
the time the collision occurred, and testifies 
that it was thought by those on board the 
Aetna that the Gifford would tack and pass 
clear of the former's course; that, as the 
danger of collision increased, the wheel of 
the Aetna was put hard down, and the head 
sheets were eased up; that he saw the Gif- 
Xord's jibs shaking in the wind, and that she 
filled away again, and at the time of the col- 
lision he thinks she had some headway. 
Henry Lang, mate of the Aetna testifies, 
that he saw the Gifford lighten her head 
sails, but could not tell whether she was 
going about or what she was doing, and that 
when he first saw the Gifford she had plenty 
of time to get out of the way. In a few 
moments he saw her head sheets hauled aft, 
and he says she filled away again. He testi- 



fies that he saw the Gifford coming toward 
the Aetna, when the captain of the Aetna 
ordered her wheel hard down, and the wit- 
ness went forward and let go the head sheets, 
and as this was being accomplished, to put 
the Aetna about, the vessels struck. This wit- 
ness says further, that when the wheel of 
the Aetna was put hard down, she answered 
her helm directly, and was coming up into 
the wind when the Gifford struck her.] 2 

It is plain that a collision thus occurring in 
open sea and in broad daylight between two 
vessels easily seen miles apart, and whose 
courses, on the tacks upon which they were 
sailing, necessarily intersected each other, 
cannot be attributed to unavoidable accident 
It is equally clear that the case is one where 
the 17th rule of the navigation act is applica- 
ble; that, "when two sail vessels are crossing 
so as to involve risk of collision, then, if they 
have the wind on different sides, the vessel 
with the wind on the port side, shall keep 
out of the way of the vessel with the wind 
on the starboard side," neither vessel being 
free, but both being close hauled. 

This rule has been not only frequently, but 
rigidly enforced by the courts. The Friends, 
1 W. Rob. Adm. 483; The Chester, 3 Hagg. 
Adm. 316; The Woodrop-Sims, 2 Dod. SG; 
The Thames, 5 C. Rob. Adm. 345; The Celt 3 
Hagg. Adm. 327; The Jupiter, Id. 320; Allen 
v. Mackey [Case No. 228]. 

In the case of St John v. Paine, 10 How. 
[51 IT. S-] 579, Nelson, J., in his opinion, says: 
"The vessel on the starooard tack has a right 
to keep her course, and the one on the lar- 
board tack must give way, or be answerable 
for the consequences. * * * When vessels 
are crossing each other in opposite directions, 
and there is the least doubt of their going 
clear, the vessel on the starboard tack should 
persevere in her course, while that on the 
larboard tack should bear up or keep away 
before the wind. * * * No one can look 
through the reports in admiralty in England, 
without being struck with the steadiness and 
rigor with which these general nautical rules 
have been enforced in cases of collision, un- 
der the advice of the trinity masters of that 
court, or fail to be impressed with the justice 
and propriety of such application, and the 
salutary results flowing from it." 

In the case of The ICingston-by-Sea, 3 AY. 
Rob. Adm. 3 53, it was an established fact that * 
the two vessels had ample time to see each 
other at the distance of two or three miles, 
and had abundant opportunity to take meas- 
ures to avoid a collision. The Kingston-by- 
Sea attempted to go in stays but missed, and 
the trinity masters held, first, that she had 
it in her power to choose the distance at 
which she would tack, and. secondly, if a 
vessel is put in stays and misses, it is the 
duty of those on board to so navigate the ves- 
sel as to let her pay off. 

In the case of The Ann and Mary, 2 W. 



2 [From 9 Chi. Leg. News, 9.] 
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Rob. Adm.l89,the rule was declared as one to 
be strictly adhered to, that the vessel on the 
starboard tack must put her helm aport 
to keep the wind, and the vessel on the lar- 
board tack must do the same to bear away; 
and the vessel proceeded against was ad- 
judged in fault because she put her helm alee 
and did not bear away. See, also, The Trav- 
eller, Id. 19S; Holt, Rule of Road, 92, 100, 
114; Bently v. Coyne, 4 Wall. [71 U. S.] 509. 

That part of the rule, that a close hauled 
vessel on the port tack, must give way to 
one sailing by the wind on the starboard 
tack, close hauled, is not more imperative 
than is the further branch of the same rule, 
as enforced by the courts, that the latter 
vessel must keep her course. In the case of 
The Richard R. Higgins [Case No. '11,768], 
it was held that to relieve a vessel from 
fault in changing her course when the rule 
required her to keep it, she must show clear- 
ly that it was done after a collision had be- 
come inevitable, or at least, after a coura- 
geous and skilful navigator would have 
thought it so. 

Justice Clifford in the case of Bently v. 
Coyne, before cited, says: "Persons engaged 
in navigating vessels upon navigable waters 
are bound to observe the nautical rules rec- 
ognized by law in the management of their 
vessels, on approaching a point where there 
is danger of collision. Undoubtedly the same 
law which requires vessels having the wind 
free, or sailing on the larboard tack, to keep 
out of the way or give way, as the case may 
be, also imposes the correlative duty upon 
those close hauled on the wind, or sailing 
on the starboard tack, to keep their course, 
in order that the former may know the posi- 
tion of the object to be avoided, aud not be 
"baffled or led into error in their endeavors 
to comply with the requirement" See, also, 
New York & L. Steamship Co. v. Rumball, 
21 How. [62 U.S.] 372. 

Both vessels, in the present case, were in 
the precise position requiring compliance 
with the rule. There was devolved upon the 
Aetna the general duty to pursue her course, 
so that the Gifford might not be misled or 
baffled in her movements, and the duty im- 
posed upon the Gifford was to keep out of 
the way of the Aetna. The burden was 
upon her of avoiding the danger of collision. 
The captain of the Gifford testifies that he 
sighted the Aetna when four or five miles 
away. The wind was fresh, causing about 
a six or eight-foot sea. Under ' these cir- 
cumstances there can be no doubt that there 
was ample time and room for the Gifford to 
bear away under a port helm, and to have 
passed astern of the Aetna; and this is 
precisely the movement which the court in 
St. John v. Paine, supra, says should be ex- 
ecuted under such circumstances. But the 
master of the Gifford took the responsibility 
to execute a different maneuver, which was 
to continue on his course until, as he says, 
his vessel was three-quarters of a mile from 



the Aetna, when he attempted to put her in 
stays, which she missed. 

Upon the positive testimony in the case, 
my conclusion is, that the Aetna kept her 
course until a collision became inevitable. 
It is urged that the Gifford was three-quar- 
ters of a mile off when she attempted to go 
in stays and stood in the wind, and that 
there was a space of 1185 feet between the 
Gifford's bows while in the wind and the 
direct course of the Aetna at that distance; 
from which the conclusion is deduced that 
the Aetna must have fallen off from her 
original course. But this theory rests strong- 
ly upon conjecture and is against the posi- 
tive testimony on both sides, and is, I think 
against the circumstances. The captain of 
the Gifford as positively testifies that the 
Aetna kept her course as does any witness 
for libellants. Then it cannot be assumed 
as a certainty that the Gifford was three- 
quarters of -a mile from the Aetna when she 
attempted to go in stays. Capt. Berryman 
states the distance as one-half to three-quar- 
ters of a mile. One of libellants* witnesses 
also testifies that the effort to go in stays 
was made from seven to nine minutes be- 
fore the collision, and that the jib-boom of the 
Aetna was then pointed to the fore-rigging 
of the Gifford, which would certainly bring 
the latter vessel very near to the Aetna's 
course. It is clear that the Gifford was 
nearer to the point where the courses of the 
two vessels intersected, than was the Aetna, 
when the effort was made to stay the Gif- 
ford. The evidence is that she would forge 
ahead some distance under a slackening 
headway, after her wheel was put hard down, 
and adding to that, the possibility of her 
filling away again, a point disputed by the 
witnesses, I am constrained to believe, that 
at the time and point where the attempt 
was made to stay the Gifford, the proximity 
of the two vessels made that maneuver haz- 
ardous. The captain of the Gifford says, 
that at the point where his vessel stood, 
there was room to get out of the way if she 
did not miss stays; but that there was not 
room to do so if she missed, which tends 
strongly to show that the movement was 
not made at sufficient distance. It is exceed- 
ingly difficult upon all the testimony and in 
view of the ample time, space and opportu- 
nity which the Gifford had for taking a course 
that should be entirely safe for both vessels, 
to resist the conclusion that she was in fault 
in the movement she did make. She had it in 
her power to determine at what distance she 
would attempt to go about, upon choosing 
that as the maneuver for avoiding the Aetna. 
The burden was cast upon her by the law 
of the sea, of keeping out of the way, and 
when, with the time and room she had for 
adopting a course which would beyond ques- 
tion avoid not only a collision but all danger, 
it must be held that when she chose another 
course attended with hazard, she did so at 
her peril. It is true that the captain of the 
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Gifford had not before had any difficulty in 
staying his vessel, but he says he never be- 
fore attempted to stay her in such a sea. 
He may have exercised what he thought at 
the time was proper judgment, but his judg- 
ment proved erroneous, because his vessel 
missed in the attempted movement. 

The testimony on the part of the claimants 
is to the effect that the Gifford was head to 
wind, with shivered canvass at the time of 
the collision; and upon the point of proximi- 
ty to the Aetna, it should be noted that the 
captain of the Gifford says she was in the 
wind four or five minutes or more, and when 
in that position was too near the Aetna then 
to try to stay her. Moreover, the spirit of 
the rule laid down by the trinity masters 
in The Kingston-by-Sea, is, that when a ves- 
sel misses stays under such circumstances, 
efforts should be made to let her pay off 
instead of standing steadily in the wind. 

It is true that experienced seamen have 
testified that the movements of the Gifford, 
as they are given by her master, were prop- 
er, though most of them speak cautiously, 
and make the case depend on circumstances. 
It is evident that their approval of going in 
stays in such cases, rests largely upon the 
fact that time and distance are saved, which 
are considerations certainly not to be weighed 
against safety. 

One of these witnesses is so clear in his 
view, that the suitable course is to go in 
stays, that he gives it as his understanding 
of the rule of the navigation act, that when 
two vessels are meeting on opposite tacks, 
close hauled, to avoid collision, ifc requires 
the vessel bound to give way, to put the helm 
down and go in stays, when, in fact, the 
rule says nothing about such a movement; 
and the diagram issued by the bureau of 
navigation, illustrative of the rule, shows 
that the port tack gives way to the close 
hauled starboard tack by porting. The cap- 
tain of the Gifford gives as one of his rea- 
sons for going in stays, the fact that he 
would have lost time and distance if he kept 
his vessel off, a reason which cannot receive 
approval. Since it would have been entirely 
a safe and successful movement in the time 
and space which the Gifford had, to have 
ported her helm and gone to the leeward of 
the Aetna, passing her stern, it seems clear 
that this should have been done. As some 
of the witnesses say, this movement would 
probably have carried her to some extent 
into the troughs of the sea; but the danger 
to the Gifford in this respect would have 
been less than the other course proved to be 
to both vessels. 

The remarks of the court in Allen v. 
Mackey [Case No. 2283, are applicable. The 
Gifford should have gone under the stern of 
the Aetna, "because by doing so the vessels 
would be constantly increasing their dis- 
tance from each other, and because this 
course would not require on her part any 
calculation of the rate of speed at which the 



other vessel was going." The circumstance 
that, after the Gifford came up in the wind 
and did not go around, the captain then put 
the helm to port, is indicative of an attempt 
then useless, to do that wh_h if done in 
proper season, would have avoided the col- 
lision. 

But it is contended that the Aetna brought 
the injury upon herself, and that the col- 
lision was not averted because of her own 
recklessness. She stood on her course. In 
doing this, she was complying with the rule 
and with the principle laid down by the 
courts with so much emphasis, that when 
there is the least doubt of vessels on oppo- 
site tacks going clear, the vessel on the star- 
board tack should persevere in her course. 
The Aetna had the right to proceed upon the 
presumption that the Gifford would give way 
and was in the act of doing so. Under the 
rules laid down in the decisions, her duty 
was to keep her course until a collision was 
impending; otherwise, the movements of the 
other vessel might be baffled. It is said that 
the Gifford was disabled, that her sails were 
shaking in the wind, and that her condition 
of alleged helplessness must have been ap- 
parent to those on board the Aetna. But I 
am not convinced that her disability was 
so great, when first she missed stays, as to 
render her entirely helpless. And, moreover, 
the fact that she stood in the wind, and that 
her foresails were shaking, would not be a 
conclusive indication to those on board the 
Aetna that the Gifford had missed stays. 
Captain Norris testifies that if he had been 
on the Aetna, he could not have concluded, 
upon seeing her head sails lifting, that the 
Gifford had missed stays, until he should see 
her fall off and fill away. Other witnesses 
on both sides substantially concur with him. 
Upon all the testimony I regard it as rea- 
sonable that those on board the Aetna would, 
from natural observation, judge that the Gif- 
ford was endeavoring to give way, and 
would give way. An extremity was soon 
disclosed that forbade the Aetna fx*om stand- 
ing further on her course, and that brought 
her within the principle of the 24th rule. 
Special circumstances were presented which 
made it necessary to depart from the rule of 
adhering to her course, and which involved 
"due regard to the dangers of navigation." 
And I think the testimony and the circum- 
stances establish that when peril was im- 
pending, measures were taken to put the 
Aetna about Of course the Aetna had not 
the right to persist in her course so as to run 
the Gifford down. If it became the duty of 
the master of the Aetna to take measures to 
keep out of the way of the Gifford, the ques- 
tion is, when did that duty begin. Follow- 
ing the reasoning of Judge Longyear in the 
case of The H. P. Baldwin [Case No. 6,S12], 
it will not do to say that it began when 
it became probable that the Gifford would 
not get out of the way, because by article 17 
it was the duty of the Aetna to keep her 
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course, and it would not do for her to change 
it so long as there was any room for doubt 
as to the intentions of the Gifford. 

At what point did the duty arise requiring 
the Aetna to take steps to avoid a collision? 
She was where the law says she should be 
under such circumstances. Adopting further 
the language of Judge Longyear, "the master 
of the vessel stood there with all the circum-* 
stances before him, and no doubt used his 
t best judgment and acted accordingly. And 
although it may be now apparent that if he 
had given the order he did give, a little soon- 
er, a collision might have been avoided, yet 
in view of the doubts with which the matter 
was necessarily 'surrounded at the time, I 
cannot say it was his duty so to have given 
the order," and that the Aetna is responsible 
because the order was not sooner given. 
The H. P. Baldwin, supra. I consider the 
Gifford as then in a position where she was 
to be regarded as a vessel in motion, with 
the duty resting upon her to give way to the 
Aetna, and so bringing the case within the 
principle of the decision, "holding, that 
where a vessel commits an error under im- 
pending danger, or in extremis, produced or 



brought about by another vessel, such error 
cannot be alleged as a fault by such other 
vessel." 

The positive testimony of the men on the 
Aetna, that she was going about, head to 
wind, when the collision became imminent, 
is fortified by the fact that the jib-boom of 
the Gifford struck her foresail and then car- 
ried away the main rigging, and that the 
first blow was not forward of the foresail. 

The case of The Charlotte Baab [Case No. 
2,622], has been cited by claimants' counsel. 
But there, both vessels were on the star- 
board tack, close hauled. The Wall prop- 
erly went in stays to avoid ice on her lee 
bow. As to the Raab, the vessel proceeded 
against, the case was not within rule 17, 
and the situation was fully' comprehended 
by her master, who chose to push his vessel 
on, without giving the Wall time to get 
away on her port tack. 

Decree for libellants. 
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Case No. 5,167. 

GADSBY v. MILLER. 
[1 Cranch, C. C. 39.] i 

Circuit Court, District of Columbia. Oct 
Term, 1801. 
Practice at Law— Appearance— Scihe Facias- 
Service— Discontinuance. 

1. If a defendant appear to a sci; fa. it is not 
material by whom the writ was served. It is 
no plea for bail to say that the principal was in 
jail in Maryland at the time of the judgment 
against him and has remained in jail ever since. 

2. Bail is not discharged by a discontinuance 
of the suit at the rules, if it be reinstated. 

Scire facias. 1st plea: That Miller [special 
bail of Colquhoun], resides in Caroline coun- 
ty, in Virginia, and was served with the scire 
facias by the sheriff of Caroline county. To 
this plea there was a special demurrer. 2d 
plea: That Colquhoun was in jail in Balti- 
more at the time of the original judgment, 
and has remained so ever since. 3d plea: 
That the original writ against Colquhoun 
was discontinued by the plaintiff at the rules 
in October, and reinstated, at the motion of 
the plaintiff, at the next rules in November. 
4th plea was the same in substance as the 3d. 

i [Reported by Hon. William Cranch* Chief 
Judge.] 

9FKD.CAS.— 65 



To these three last pleas there was a general 
demurrer. 

Mr. Faw and Mr. Swann, for plaintiff. 

Mr. Simms and Mr. Jones, for defendant. 

On the part of the plaintiff, it was said; as 
to the first plea, that such a service of a 
scire facias is good by the laws of Virginia. 
Bev. Code, p. 95, § 30. And, at all events, it 
is cured by the appearance of the defendant 
The second plea was abandoned by the de- 
fendant's counsel. As to the third and fourth 
pleas, the defendant in a scire facias, cannot 
plead that which the original defendant 
might have pleaded to the original action. 
"Wraight v. Kitchingman, 1 Strange, 197. For 
the defendant, it was said, as to the first plea, 
that if the defendant comes and pleads the 
want of proper process, he shall not be pre- 
vented by his having appeared. 1 Bac. Abr. 
As to* the third plea. If the plaintiff does 
any act by which the bail loses the right of 
taking the principal in order to surrender 
him, the bail is discharged. In this case the 
original action was discontinued one month, 
and during that time the bail would not have 
been justified in seizing the principal. It 
gave him an opportunity to escape. Judg- 
ment for the plaintiff. 
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Case Mo. 5,168. 

GAFFNEY et al. v. GILLETTE et al. 

[4 Dill. 264, note.] i 

Circuit Court D. Colorado. July Term, 18T8. 

Removal of Causes— Waiver of Right— Causes 
Pending ox Admission of State. 

[1. The supreme court of Colorado refused to 
hear a cause which was pending therein at the 
time of the state's admission unless both parties 
should invoke its action, which they according- 
ly did by written stipulation of submission. 
licit! 9 that this was a waiver of any right to 
remove the cause to a federal court after a re- 
versal of the judgment and the return of the 
cause for a new trial.] 

[2. After such reversal and return of the 
cause it was too late to remove it under the act 
of March 3. 1875 (IS Stat. 470), even if that 
act was applicable to such a case.] 

The plaintiffs move to remand this cause 
to the state court 

Mr. Johnson, for plaintiffs. 
Mr. Webster, for defendants. 

Before DILLON. Circuit Judge, and HAL* 
LETT, District Judge. 

DILLON, Circuit Judge. At the time of 
the admission of Colorado as a state, this 
«ause was pending in the supreme court of 
the territory on appeal from a final decree 
of one of the district courts of Colorado ter- 
ritory. The plaintiffs were then and still 
are citizens of Illinois, and the defendants 
citizens of New York and Colorado. The 
supreme court of the state, in consequence 
of the provisions of section 8 of the act of 
June 26, 1876 (19 Stat 62), refused to enter- 
tain jurisdiction of the cause, or to decide 
the same, unless both parties should invoke 
its action and submit the same to its judg- 
ment The parties did this by a written 
stipulation duly filed. The supreme court 
of the state, after argument, reversed the de- 
cree below and remanded the cause to the 
proper district court of the state, with leave 
to complainants to amend their bill, if so 
advised, and with leave to one of the de- 
fendants to file a cross-bill, if so advised, 
and dismissing the bill as to another defend- 
ant, unless the complainants should make 
him a proper party by an amended bill to be 
filed within such time as the court should 
direct 

After the case was remanded an amended 
bill was filed, and the same was demurred 
to by the defendants. At the same term the 
defendants filed their petition to remove the 
cause to this court, on the ground of citizen- 
ship of the parties, and the removal was or- 
dered. The plaintiffs now move to remand 
the cause to the state court 

We hold that the defendants waived their 
right to a removal of the cause under the 
above mentioned act of congress of June 26, 
1876, by their voluntary and deliberate sub- 

i [Opinion reprinted from 4 Dill. 264, note, 
by permission.] 



mission of the same to the supreme court 
of the state. 

We also hold that it was too late to remove 
the cause under the act of March 3, 1S75, 
even if it be conceded that said act has any 
application to this cause. Remanded. 

[NOTE. In original report in 4 Dill. 264, 
this case is published as a note to Ames v. 
Colorado Cent R. Co., Case No. 323.] 
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GAFFNEY'S ASSIGNEE v. SIGNAIGO. 

[1 Dill. 158: i 14 Int. Rev. Rec. 95; 5 West 
Jur. 450.] * 

Circuit Court, E. D. Missouri. 1870. 

Bankruptcy — Fraudulent Conveyances— Loans 
to Insolvents on Security — Validity of. 

1. There is no provision of the bankrupt act 
which tivoids a security otherwise valid, be- 
cause it is taken in the form of an absolute deed 
instead of a mortgage. 

2. A person who is insolvent may borrow 
money, and give a valid security therefor on his 
property, if no fraud in fact be intended, and 
no fraud on the bankrupt act be effected. 

This is an appeal from a decree of the dis- 
trict court for the eastern district of Mis- 
souri. [Case unreported.] Gaffney made an 
absolute conveyance of certain property in 
the city of St Louis to the defendant, and 
this is a bill by the assignee of Gaffney to set 
aside this conveyance because the same was 
fraudulent, and in violation of the bankrupt 
act The answer admits the making of the 
conveyance, but denies the fraud, and sets up 
that the deed was executed to securfc a sum 
of money advanced at the time by the de- 
fendant to Gaffney, and actually applied by 
the latter to the payment of judgments, tax- 
es, and debts which were liens on the proper- 
ty, and certain other judgments rendered by 
justices of the peace, which could at will be 
made liens thereon. The answer claims to 
hold the property as security only, and prays, 
by way of cross bill, that the amount of ad- 
vances made on the security of the deed be 
declared a lien on the property. The district 
court found that the deed was made as se- 
curity only, ascertained the amount of the 
advances, and entered a decree in conformity 
with the prayer of the cross bill, from which 
the assignee appeals. 

E. T. Allen, for assignee. 
Lackland, Martin & Lackland, for defend- 
ant 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. 1. The fact is 
conclusively established that the money 
which the defendant loaned was applied to 
the payment of debts against Gaffney, which 
were either liens on the property, or could 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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have been made so at any time, at the elec- 
tion of the creditors. 

It is claimed by the assignee that an abso- 
lute conveyance, made for the purpose of se- 
curing a bona fide debt, though created at the 
time with a parol understanding between the 
parties that the land is to be reconveyed up- 
on the payment of the debt and interest, is 
void against creditors, especially if the gran- 
tee is aware of the existence of other cred- 
itors, and knows or has reason to believe the 
grantor to be insolvent 

Such, however, is not the law, and the deed 
is valid as a security, and may be enforced as 
such, unless actually or constructively fraud- 
ulent There is no provision of the bank- 
rupt act which avoids a security otherwise 
valid, because taken in the form of an abso- 
lute deed instead of a mortgage. The fact 
that it is so taken may be a circumstance to 
show fraud, but alone does not establish it, 
and why it was thus taken, has, in the case 
at bar, been satisfactorily explained. 

The case is unlike Lukins v. Aird, 6 Wall. 
[73 U. S.] 79, where a valuable right— that of 
possession— was secretly reserved to the fail- 
ing debtor, contrary to the terms of the deed; 
here, there was no absolute sale in fact, and 
no attempt by the debtor to reserve a right at 
the expense of his creditors. 

2. It is also claimed by the assignee, that 
Gaffney, being insolvent at the time the deed 
was made, and the defendant having reason- 
able cause to believe this to be the fact, that 
the making of any disposition of his property 
was fraudulent because in contravention of 
the 35th section of the bankrupt a^t 
• But $ person who is believed to be insol- 
vent may borrow money bona fide and give a 
valid security therefor, on his property, no 
fraud in fact, or on the bankrupt act, being 
intended or effected. Darby v. Boatman's 
Sav. Inst [Case No. 3,571], and authorities 
cited. 

The court finds from the evidence in the 
case, that the defendant had money to loan; 
that Gaffney, learning of this, applied to de- 
fendant's agents to borrow it to pay off liens 
and debts as above mentioned; that defend- 
ant, on the agents' recommendation, at last 
consented to make the loan; that the agents 
advised the security to be taken by way of 
absolute deed, which was not done secretly, 
and that the whole sum borrowed (except a 
few dollars excluded from the decree by the 
district court) was by the defendant's agents 
actually paid over to the creditors of Gaff- 
ney, whose liens were extinguished and 
whose judgmentswere satisfied on the record. 

Certain it is, therefore, that no fraud was 
^wrought by the transaction, upon the cred- 
itors of Gaffney; and equally clear is it up- 
on the evidence, that no fraud was meditated 
by the defendant There is no evidence that 
he ever claimed to own the property abso- 
lutely. Gaffney was allowed to remain in 
possession, and the theory that the convey- 
ance was taken in this way to deceive cred- 
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itors, or to defraud them, has" no support in 
the evidence. 
Decree affirmed. 
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Case No. 5,170. 

GAGER v. The A. D. PATCHIN. 

[1 Am. Law J. (N. S.) 529.] 

District Court, N. D. New York. Jan., 1S49.1 

Salvage — Proceedings in Rem: and in Perso- 
nam— Previous Agreement— Joinder 
of all Suitors. 

1. A suit for salvage in rem as well as in per- 
sonam may be maintained in the admiralty for 
services, which, if rendered voluntarily would 
be salvage services, notwithstanding they were 
rendered in pursuance of a previous agreement 
specifying the amount of the remuneration 
therefor, and although the contract was made 
with the owner of the vessel saved, especially 
if the owner was also the master, and the fact 
of his proprietary interest was unknown to the 
other party. 

2. Although all the suitors for salvage ought 
to join in the suit against the property saved, 
the non-joinder of the crew of the salvor vessel 
in a suit by the master and owner, is no impedi- 
ment to the maintenance of such suit, espe- 
cially if the services of: the crew required no 
extraordinary exertions and were attended with 
no extraordinary personal danger. 

3. Although the amount agreed to be paid 
for salvage services is not binding in a court 
of admiralty upon the party at whose instance, 
or for whose benefit the service was performed, 
and will be reduced by the court if exorbitant, 
and especially when assented to by such party 
under the pressure of alarm or distress, yet 
where the agreement has been deliberated en- 
tered into and does not appear to be oppressive, 
it will be enforced according to its terms. 

This was a suit for salvage on account of 
services rendered by the steamer Albany, 
of which the libellant [Charles L. Gager] was 
owner and master, to the steamer A. D. 
Patchin, [Harry Whittaker, claimant], while 
hard aground on a ledge of rocks, upon 
which she had been carelessly run at Racine 
point, in the state of Wisconsin. The facts 
and circumstances of the case will be suffi- 
ciently manifest from the judgment of the 
court 

Eli Cook, for libellant. 

George Underwood, for claimant 

CONKLING, District Judge. One of the 
objections urged against the libellant's right 
to maintain this action is, that the services 
for which he claims compensation, having 
been performed in pursuance of an express 
agreement between the parties, and for a 

i [Affirmed in Case No. 87.] 
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stipulated compensation, this is not a case 
of salvage but a case of contract of which 
the court has no jurisdiction. In support of 
this objection, the counsel for the claimant 
relies upon the similar case of The Mulgrave, 
2 Hagg. A dm. 77, in which Lord Stowell pro- 
nounced against the action on this ground, 
observing that it was not a case of salvage, 
but one of contract, and that he could not en- 
tertain the question. Lord Stowell did not, 
of course, intend to say that he could enter- 
tain no action arising ex contractu, but only 
that the case before him not being a case of 
salvage, he could not entertain it as a case 
of that character; and not being a case fall- 
ing within either of the descriptions of con- 
tract embraced within the jurisdiction of the 
court, he could not entertain it as such. It 
is well known that the only contracts upon 
which, at the date of this decision, original 
suits were in fact entertained in the English 
high court of admiralty were those for sea- 
man's wages and bottomry bonds, although 
it has always been conceded that the juris- 
diction of the court extended to all such con- 
tracts as were made on the high seas and 
were to be there executed. But by a long se- 
ries of American decisions, terminating with 
that of New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, G How. [47 U. S.] 344, the 
principle is now firmly established that the 
jurisdiction of the American courts of ad- 
miralty does not depend on the decisions of 
the English common law courts, relative to 
the jurisdiction of the high court of admiral- 
ty of England, but that all contracts in their 
nature strictly maritime are cognizable in the 
admiralty. Such, certainly, is the character of 
this contract; and if the suit had been in per- 
sonam, the jurisdiction of thecourtwould have 
been unquestionable. But whether the con- 
tract created a lien on the Patchin, and may 
therefore also be enforced in a suit in rem, 
is another question not devoid of difficulty.— 
That a suit in the admiralty for salvage may 
be maintained in either form, has never been 
doubted, and this right is moreover expressly ' 
recognized and declared by one of the late 
rules prescribed by the supreme court. If, 
therefore, the salvor's title to remuneration 
in ordinary cases may be considered as 
founded in implied contract, it might, with 
great apparent force and propriety, be in- 
sisted that the remedial right of the salvor 
could not, in any degree, be impaired by an 
express contract, entered into before hand, 
for the mere purpose of fixing the amount of 
compensation, without any express or clearly * 
implied intention of waiving the right to 
prosecute in either of the accustomed forms. 
But suits for salvage have generally been 
considered— though I confess it has always 
appeared to me with somewhat questionable 
propriety— as cases rather of tort than of 
contract It would not necessarily follow, 
therefore, because the maritime law gives a 
lien in favor of the salvor in a case strictly 
of salvage, that it also confers one for serv- 



ices of the like nature rendered in pursu- 
ance of a contract But it is a general prin- 
ciple of the maritime law, that from con- 
tracts made by the master which bind the 
owner, as all authorized contracts entered in- 
to by him on account of his ship do, unless 
otherwise expressly provided, there results 
an implied hypothecation of the ship. The- 
master, undoubtedly, has authority to hire 
the services of others, when necessary, for 
the preservation of his vessel, and I imagine 
that such a contract, subject to the revisory 
power of the court, would constitute a lien 
on the vessel. It happens, however, in the- 
present instance that the master was also the 
sole owner of the vessel to which assistance 
wasrendered; and it is insisted that on tliisac- 
count, he incurred no other than a personal 
responsibility. Admitting the general prin- 
ciple thus asserted, it becomes necessary, 
nevertheless, to enquire whether the present 
is a ease to which it is properly applicable. 

The contract was originally entered into- 
between the libellant in person and Lewis J. 
Higby, professing to act as agent for the 
claimant It was in writing and is in the 
following words: "This article of agreement 
made this 13th day of June, 184S, between 
the steamer Albany and the steamer Patch- 
in, Capt H. Whittaker, in which Capt Gager 
of the steamer Albany, agrees to do all he 
can do, to assist said Patchin, now on the 
rocks at Racine point, Wisconsin, and to stay 
with her until discharged by said Capt 
Whittaker, and said Albany is to be paid 
four hundred and fifty dollars per day, and 
the time to commence four o'clock to-day, 
said Albany to have the privilege to make 
harbor in case of storm. H. Whittaker, Per 
L. J. Higby, agent Milwaukee, June 13, 
1848." The agreement was made at the 
place where it bears date, a few miles from 
the place where the Patchin lay, and on be- 
ing soon afterwards made known to the- 
claimant, was by him assented to. His resi- 
dence was *in Buffalo, in the state of New 
York. The claimant, it will be observed, is 
described simply as captain of the Patchin, 
and there is no allegation in the pleadings, 
nor any evidence that the libellant had any 
knowledge of his proprietary interest in the- 
vessel. In the case of The St Jago de Cuba, 
9 Wheat [22 U. S.] 409, 5 Pet. Cond. R. 631, 
it was held that although for materials or 
supplies furnished in a home port, no implied 
lien in general attaches to the ship, the rea- 
sonable presumption being that they were 
furnished on the credit of the owner, yet that 
if a vessel comes into her home port in a 
foreign guise, and obtains supplies, this prin- 
ciple is applicable to the case, and a lien in 
favor of the material men arises. "The ques- 
tions," say the court, "then arise, on what 
does the privilege of the material men de- 
pend? on the state of facts, or on their belief 
of facts?" The answer given by tlie court is 
that it depends on the latter. "De non ap- 
parentibus et non existentibus, cadoin est 
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Tatio"; and applying the principle decided 
1n The St .Tago de Cuba to the present case, 
it would follow that the contract ought to be 
treated as having been made with the master 
.as such, unless the libellant was bound to 
show affirmatively his ignorance of the fact, 
that the claimant was also the owner of the 
Patchin. But considering that the contract 
was made at a place remote from the own- 
er's residence, and that the claimant is de- 
scribed in it only as master; and considering 
also that his ownership is now set up by him 
for the purpose of exempting his vessel by 
way of exception from the general rule, 
I am of opinion that the onus probandi lies 
upon him to show the libellant's knowledge 
of such ownership. 

In discussing this point, I have thus far 
conceded that if the libellant had known 
that the claimant was the owner and had 
contracted with him as such, no lien would 
have resulted from the contract But I in- 
fer that the late Mr. Justice Story entertained 
a different view of the law, and that he sup- 
posed it to be in this respect immaterial 
whether the contract was made with the 
master or owner. In The Emulous [Case 
No. 4,4S0], which was a suit in rem, the ves- 
sel was owned in Boston, and having struck 
on a rock within the waters of that state, 
one of the sets of salvors contracted to tow 
her into port for a specific sum agreed upon. 
The contract, it is true, was made with the 
master of the schooner, though, as already 
observed, in the state to which she belonged. 
But the learned judge in a formal exposition 
of what he understood to be the law ap- 
plicable to cases of that nature, seems not to 
have recognized any distinction between con- 
tracts of this description entered into by the 
master and those made by the owner in per- 
son. His language is as follows: 

"The court has been asked upon this occa- 
sion to lay down some clear and definite rule 
as to what shall be deemed salvage service, 
and what shall be deemed a mere common 
contract for labor and services. I take it to 
lie very clear, that whenever the service has 
been rendered in saving property on the sea, 
or wrecked on the coast of the sea, the serv- 
ice is, in the sense of the maritime law, a 
salvage service. If it has been rendered un- 
der circumstances which establish that the 
parties have voluntarily and without any 
-controlling circumstances on the side of the 
proprietors of the property saved, or their 
agents, entered into a contract for a fixed 
•compensation, or upon the ordinary terms of 
a compensation, for labor and services quan- 
tum ineruerunt; in either case it does not 
alter the nature of the service, as a salvage 
service, but only fixes the rule by which the 
court is to be governed in awarding the com- 
pensation. It is still a salvage contract and 
41 salvage compensation. It is true, that con- 
tracts made for salvage services are not ordi- 
narily held obligatory by the court of admi- 
ralty upon the persons whose property is 
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^saved, unless the court can clearly see that 
no advantage is taken of the parties' situa- 
tion, and that the rate of compensation is 
just and reasonable. The doctrine is found- 
ed upon principles of public policy as well as 
upon just views of moral obligation. No 
system of jurisprudence purporting to be 
founded upon moral or religious or even ra- 
tional principles, could tolerate for a mo- 
ment the doctrine, that a salvor might avail 
himself of the calamities of others to force 
upon them a contract, unjust, oppressive or 
exorbitant, that he might turn the price of 
safety into the price of ruin; that he might 
turn an act demanded by Christian and pub- 
lic duty, into a traific of profit which would 
outrage human feelings and disgrace human 
justice." 

In The Centurion [Case No. 2,554], the 
learned judge of the district of Maine cites 
the case of The Emulous [supra] as in his 
judgment containing a just exposition of the 
law of salvage. It is quite "immaterial," 
he observes, "whether the salvors accidental- 
ly fall in with the wreck and volunteer their 
services, or are called upon by the, owners 
or persons interested in the wreck to aid in 
saving it It is the place where the prop- 
erty is situated, and the circumstances of ex- 
posure and peril in which it is found, that 
determine the question whether it is a case 
of salvage or not" But in a later case- 
that of Bearse v. Three Hundred and Forty 
Pigs of Copper [Case No. 1,193],— which arose 
in the district of Massachusetts, and was 
finally decided on appeal at the circuit court, 
the objection was distinctly taken, that the 
services having been performed in pursuance 
of an express contract, no action in rem could 
be maintained therefor. The contract was 
made in that case not by the master, but by 
the proprietors in person, of the property 
saved; but this .circumstance does not seem 
to have been considered of any importance 
even by the counsel for the claimants. The 
objection was that the service, though of a 
nature which would otherwise have been a 
salvage service, having been performed by 
contract, no right accrued from it to the 
libellants to proceed against the property. 
The district judge "held that as the respond- 
ents had denied in their answer that any 
contract subsisted between them and the 
libellants, at the time the property was re- 
covered, which also appeared upon the evi- 
dence, the libel was rightly brought against 
the property, whether the principle contend- 
ed for by the libellants was correct or not" 
The conclusion of Mr. Justice Story on the 
appeal also was, that the particular services 
in question were not embraced within the 
contract set up by the claimants, under 
which other salvage services had been pre- 
viously performed by the libellants. But he 
adverts to the question only as one bearing 
upon the amount of remuneration to be 
awarded, and seems not to have considered 
it at all affecting the right of the libellant 
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to maintain his action in rem. He refers 
also with apparent approbation, to his ob- 
servations above cited in the case of The 
Emulous. The just inference, therefore, ap- 
pears to be, that he considered all services, 
which if rendered voluntarily would be sal- 
vage services, as not the less so because ren- 
dered in pursuance of an agreement for that 
purpose; and as entitling the salvor to the 
like remedies, whether rendered in the one 
form or the other. If the salvor, especially 
after the performance of the service, should 
take a bond or receive a bill of exchange or 
a negotiable promissory note in payment, it 
may be conceded that his remedy would be 
limited to a personal action on the security 
so taken. But there does not appear to be 
solid reason for denying to the salvor, a lien 
on the property saved, merely because the 
salvage service was performed at the request 
whether of the master or the owner, and un- 
der a promise of remuneration, especially as 
a court of admiralty possesses an unques- 
tionable power to shield the owners of prop- 
erty saved, against extortionate exactions, 
hy reducing an exorbitant reward, promised 
under the pressure of alarm or distress. My 
opinion therefore is that this objection is in- 
valid. 

It is farther insisted by the counsel for the 
claimant, that the stipulated services were 
not faithfully performed, and that they were 
in fact worthless. I think this objection has 
not been substantiated. The witnesses for 
the libellant give a very exact and intelligible 
account of the services rendered and the 
means used by the libellant to relieve the 
Patchin from her highly perilous situation. 
This evidence in itself considered is entirely 
satisfactory, and leaves no room for doubt 
that the libellant did all that he could rea- 
sonably be expected to do, for the relief of 
the Patcmn; that he contributed essentially 
to her rescue. The witnesses on the other side 
deal in general censures of the libellant's man- 
agement; but when pressed to specify the 
particulars in which his misconduct consist- 
ed, they are unable to do so. Indeed, all the 
more important measures resorted to, were 
dictated by the claimant himself, and his di- 
rections appear to have been readily ac- 
quiesced in by the libellant It was insist- 
ed also by the counsel for the claimant, that 
the persons composing the crew of the Al- 
bany ought to have been parties to the suit. 
When, as is commonly the case, salvage is 
claimed by the crew, as well as by the master 
and owners of the salvor vessel, and a suit 
is to be instituted in the admiralty therefor, it 
is certainly proper that all should join in such 
suit; and in case where the salvage service 
was highly meritorious, as, where it required 
exhausting labor, or was attended by great 
danger, if the master should designedly insti- 
tute a suit in behalf of himself or of himself 
and his owner, alone, in the hope that through 
the ignorance of the crew, he might secure a 
large reward to himself at their expense, he 



would expose himself to just censure; and 
there may be cases in which it would be the 
duty of the court to enquire into the reason of 
the non-joinder of the seamen, and to see 
that their rights are maintained, unless they 
choose voluntarily to relinquish them. But in 
the present case the crew of the salvor vessel 
were exposed to no extraordinary hardships 
or personal danger. Their services were len- 
dered chiefly on board their own steamer, 
and were substantially such as they had con- 
tracted to perform; and they probably and' 
perhaps very properly deemed their stipu- 
lated wages a sufficient compensation there- 
for. If they had thought otherwise, it may 
be supposed that they would have applied to- 
the court for redress, and it is a mistake to 
suppose that the right of the libellant, as own- 
er and master of the Albany, to prosecute his 
suit, is prejudiced by their non-joinder in the 
action. 

With respect to the amount of remunera- 
tion to be awarded, there are no circumstan- 
ces attending the case, which demand the- 
jealous scrutiny of the court, into the reason- 
ableness of the stipulated reward. At the 
time the contract was entered into, the Patch- 
in was in no danger of immediate destruction. 
The weather was fair and calm; a large num 
ber of persons were already engaged in en- 
deavoring to get her off the rocks; steamers 
were frequently passing very near to the spot 
where she lay; the terms of the agreement 
seem to have been deliberately settled, and in 
order to determine the just measure of com- 
pensation, the books of the Albany were re- 
sorted to, for the purpose of ascertaining her 
ordinary earnings, and the amount to be paid 
was fixed accordingly. The circumstances 
of the case scarcely admitted of the indul- 
gence of a spirit of rapacity by the libellant, 
and there is no evidence tending to show that 
he was actuated by any such spirit To say 
nothing of the great value of the Patchin, the 
Albany herself was a large and valuable 
steamer. After transferring her numerous 
passengers to another steamer and refunding 
their passage money, she was constantly em- 
ployed not altogether without danger to her- 
self from hidden rocks, in rendering assist- 
ance to the Patchin, during four successive 
days and nights, and during a portion of the 
time in strenuous efforts, subjecting her to 
heavy strains to jerk or drag the Patchin 
from the rocks. For these sacrifices and serv- 
ices, I cannot say that the stipulated sum of 
$450 a day is an exorbitant or even an, un- 
reasonable compensation; and I am satisfied 
that the duty of the court will be best per- 
formed, by simply enforcing the voluntary 
agreement of the parties. I accordingly 
award to the libellant the sum of $1,800. de- 
ducting the sum of $300 already paid, with in- 
terest from the 17th day of June last, when 
the service was consummated. 

[NOTE. The claimant appealed to the cir- 
cuit court, where the decree of the district 
court was affirmed. Case No. 87.] 
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Case No. 5,171. 

GAGER v. HARRISON. 

[9 Chi. Leg. News, 377.] 

Circuit Court, D. Oregon. July 23, 1S77. 

Frivolous Pleas— Denial of Citizenship with 
Matter to the Merits— Estoppel— Ambiguity. 

1. Denial of citienship of the plaintiff pleaded 
with matter to the merits becomes frivolous. 

2. Ambiguity or uncertainty not a ground for 
motion to strike out. 

3. A plea of estoppel which does not show 
that the defendant was misled by the plaintiff, 
or those under whom he claims, is frivolous. 

[This was an action at law by Edwin B. 
Gager against John Harrison to recover pos- 
session of certain real property.] 

Charles Upton, for plaintiff. 
Walter W. Thayer, for defendant 

DEADT, District Judge. This motion is 
made on the grounds that the allegations ask- 
ed to be stricken out are "sham, frivolous and 
irrelevant" So far as the first ground is 
concerned the motion is certainly not well 
taken and the last two may be considered as 
one. The first two allegations included in 
the motion are denials of allegations in the 
complaint— one, a denial of the alleged citi- 
zenship of the plaintiff, and the other of the 
value of the portion of the premises alleged 
to belong to the plaintiff. 

An answer may always contain a denial of 
a material allegation in the complaint, and 
must do so if the defendant intends to con- 
trovert it. Civ. Code Or. § 71. But the sub- 
sequent denials and defenses in the answer 
are a waiver of the denial of the alleged citi- 
zenship of the plaintiff, as that matter must 
be plead in abatement, and not to or with 
the merits. If so it becomes frivolous and 
may be stricken out Susquehanna & W. V. 
Railroad & Coal Co. v. Blatchford, 11 Wall. 
[78 U. S.] 177; Wythe v. Myers [Case No. 
18,119]. The objection to the second denial 
is that it is ambiguous, as it includes in the 
same terms the denial of the value and plain- 
tiff's ownership of the premises in question. 
But the answer to this is, that the denial is 
on a par in this respect with the allegation 
denied. Besides ambiguity is not a cause for 
striking out The motion is allowed as to 
the first of these allegations, and denied as 
to the second. 

The plea of ownership in the defendant is 
next asked to be stricken out, because it only 
alleges that he is the owner in fee of the prem- 
ises, without saying in severalty, and there- 
fore it does not appear but that he is only the 
owner of the undivided three fourths thereof 
not claimed by the plaintiff in this action. If 
this criticism of the plea is just, it only shows 
that it is uncertain, and the remedy for that 
is a motion to make certain and not to strike 
out Civ. Code Or. § S4. 

The remainder of the motion is aimed at 
the third defense, the same being a plea of 
estoppel The action is brought to recover 



an undivided one-fourth of certain premises 
alleged to be wrongfully withheld from the 
plaintiff by the defendant This defense 
states that the plaintiff is the successor in in- 
terest of Nancy Northrup, the" widow of John 
I/. Northrup, and that the premises are a part 
of his donation claim, which, in 1863, and 
after the decease of said John L., were parti- 
tioned by, the county court of Washington 
county among the children and certain grand- 
children of said John L., as his heirs, and the 
said -Nancy as his widow, upon the theory 
that she was only entitled to dower therein, 
and that the defendant is the successor in in- 
terest of said heirs. The facts do not consti- 
tute an estoppel. It is not alleged in the plea 
that the widow, at the time of the partition, 
was aware that she was entitled to an equal 
share of her husband's donation with his 
three children, or that any admission she may 
have made by her declarations or conduct in 
the partition proceeding were made with in- 
tent to deceive, or culpable neglect, or that the 
defendant or his grantors were deceived or 
misled by them, or that he or they had not the 
same knowledge and means of knowledge as 
to the interest of the widow in her husband's 
donation and the correctness and validity of 
said partition as any one. Davis v. Davis, 26 
Cal. 40. The plea is therefore certainly friv- 
olous, and must be stricken out If the facts, 
or any of them, tend to show title in the de- 
fendant, they may be used as evidence in sup- 
port of the plea to that effect 
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GAGER v. HENRY. 

[5 Sawy. 237; 11 Chi. Leg. News, 84.] * 

Circuit Court, D. Oregon. Aug. 30, 1S78. 

Petition to Sell Lands of Ward— Jurisdiction 

to Sell Land of Ward— Knowledge of the 

Court— Adjourned Sale— Judicial Sale. 

1. A petition by a guardian to sell the lands 
of his war.d, is not a proceeding between the 
guardian or ward and the next of kin and oth- 
ers to whom the statute directs that notice 
thereof shall be given and adverse to the latter, 
but a proceeding in the nature of one in rem 
conducted by the ward through his guardian, 
in the interest of and for the benefit of the 
ward. 

[Cited in Sprigg v. Stump, 8 Fed. 217.] 

2. Under the act relating to the sales of lands 
of minors (Laws Or. p. 738), a county court ac- 
quires jurisdiction of a proceeding by a guard- 
ian to sell the lands of his ward upon the filing 
of a proper petition therefor; and such court, 
when acting as a court of probate, being a court 
of general jurisdiction, its judgment or action 
upon such petition cannot be questioned col- 
lateral^ for errors occurring in the proceed- 
ings thereon, after the filing thereof, except as 
provided by statute. 

[Cited in Holmes vi. Oregon & C. Ry. Co., 5 
Fed. 535; Sprigg v. Stump, 8 Fed. 217; 
Goldsmith v. Gilliland, 23 Fed. 646.] 

3. Section 20 of the act aforesaid, having 
provided that in an action relating to lands 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. Syllabus, only 
in 11 Chi. Leg. News, S4J 
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sold by a guardian where the ward contests the 
validity of the sale, the same shall not be avoid- 
ed for irregularity in the proceedings, provided 
certain particulars appear therefrom, the pre- 
sumption in favor of the jurisdiction of the 
county court and the lawfulness of its exer- 
cise is thereby qualified and restrained ac- 
cordingly, so that if any of such particulars, 
e. g., that the guardian gave notice of the time 
and place of the sale of the premises and 
sold them accordingly, do not appear from the 
record, the sale is invalid and void. 

4. The court takes notice of the existence 
of the political subdivision of Oregon called 
Yamhill county, and that Lafayette is the 
county seat thereof, and therefore a notice to 
sell lands, upon the order of the Yamhill county 
court, at the court-house in Lafayette is notice 
of a place of sale in Yamhill county. 

5- Where a guardian gave due notice of time 
and place of the sale of his ward's lands, and 
upon the day of such sale for good cause ad- 
journed the same for four weeks and then made 
a sale which was duly confirmed bv the court, 
such sale was in effect made upon the original 
notice; and this although the statute (Civ. 
Code, Or. § 290) forbid the adjournment of the 
sale for more than one week at a time. 

6. A guardion*s sale authorized by the county 
court is a "judicial sale"— that is, one made in 
effect by the court after getting a bid bv means 
of a public auction conducted by the guardian 
under its direction, and such a sale cannot be 
questioned collaterally for an error in the ad- 
journment thereof. 

Action [by E. B. Gager against A. B. 
Henry] to recover possession of real prop- 
erty. 

Charles B. Upton, for plaintiff. 
E. C. Bronnaugh and Joseph M. £)olph, for 
defendant. 

DEADY, District Judge. This action is 
brought to recover the possession of the un- 
divided half of fifty-one and eighty-two one 
hundredths acres of land situate in the north- 
western corner of the donation of Joel Per- 
kins and Laura Ann his wife, in Yamhill 
county. It was tried by the court without 
the intervention of a jury- There is no con- 
flict in the evidence and the material facts 
are as follows: That in 1847 Joel Perkins 
occupied the premises, and prior to 1851 be- 
came a married man and a settlerthereon un- 
der section 4 of the donation act of Septem- 
ber 27, 1S50 (9 Stat 497), and prior to 1855 
complied with the provisions of said act so 
as to entitle himself and wife to the grant 
thereof and died in 185G, intestate, and be- 
fore the patent issued, leaving a widow, now 
living, an4 three children, two of whom, 
Harriet Jane and Joan Jlinnette, died in in- 
fancy and prior to April 14, 1S77, and the 
commencement of this action; that Dan 
Hawn Perkins, the remaining one of said 
children, was born in 1S54, and on April 14, 
1877, did convey all his interest in the prem- 
ises to the plaintiff. 

This is the plaintiff's ease; and upon this 
state of facts he is, as the successor in in- 
terest of said Dan Hawn, the owner of the 
undivided one half of the premises and en- 
titled to the possession thereof. The settle- 
ment being made under section 4 of the do- 
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nation act, and the settler having died in- 
testate before the patent issued, the case falls 
within that provision of said section 4, which 
provides: "In all cases where such mar- 
ried persons have complied with the pro- 
visions of this act so as to entitle them to the 
grant, as above provided * * * and either 
shall have died before patent issues, the 
survivor and children or heirs of the de- 
ceased, shall be entitled to the share or in- 
terest of the deceased in equal proportions." 
9 Stat 497. Under this act upon the death 
of Perkins, his share of the donation was 
granted over to his widow and three chil- 
dren in equal parts, and upon the death of 
Harriet Jane and Joan Minnette, without is- 
sue, their interests, under subsection 3 of 
section 1 of the "Act to regulate the descent 
of real property," etc. (Laws Or. p. 547), 
descended to the surviving child, Dan Hawn, 
and the mother in equal parts, whereby they 
two became the equal owners of the prem- 
ises. 

But from the evidence introduced by the 
defendant it appears that on September 7, 
1S65, one Hank W. Allen, was, by the county 
court of Yamhill county, duly appointed 
guardian of the three minor children afore- 
said, and then and there duly qualified as 
such; that on December 4, 1S65, said guard- 
ian filed a petition, duly verified, in said 
county court, setting forth therein that his 
wards' estate consisted wholly of real prop- 
erty worth about eight thousand dollars, and 
that it was incumbered with a debt of eight 
hundred dollars, which the income of the 
property was insufficient to pay after sup- 
porting said wards, and praying for a license 
to sell enough of said real property to pay 
said indebtedness; thatuponthe filing of said 
petition said county court made an order fix- 
ing the hearing of the same on January 5, 
18t>6, and directing notice thereof to be given 
to the next of kin, and others interested, and 
that said notice be published in the Oregon 
Statesman for four successive weeks, that 
said notice was duly published in said paper 
"for three consecutive weeks, to wit, from 
the week commencing December 18, 1865, to 
the week ending January 1, I860;" that on 
January 5, 1866, said county court made an 
order licensing said guardian to sell in the 
manner provided by law certain portions of 
the real estate of said wards not exceeding 
one thousand dollars in value, to pay the 
debts aforesaid, including a portion in the 
north-west corner of said donation not to 
exceed one hundred and forty acres which 
portion includes the premises in controversy, 
and which order recites that the notice afore- 
said to the next of kin and others interested 
had been duly published in the Oregon States- 
man "for three successive weeks, ending Jan- 
uary 1, 1S66;" and that no one objected or 
appeared to show cause why said license 
should not be granted; that said guardian 
published due notice that said property would 
be sold "at public auction" on February 6, 
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1806, between the hours of 9 a. m. and 4 p. 
m., at the court-house door in Lafayette, in 
the Oregon Statesman aforesaid, a paper ot 
.general circulation in Yamhill county, for 
four consecutive weeks, to wit, from the 
week commencing January 8, 1866, to the 
week ending February 5, 1866, and before 
fixing the time and place of such sale, gave 
the bond and took the oath required by law 
from guardian ; licensed to sell the real prop- 
erty of their wards; that afterwards, on April 
4, 1866, said guardian reported to said county 
court that on February 4, 1S66, after giving 
legal notice of such sale by posting written 
notices thereof in four public places in Yam- 
hill county, Oregon, four weeks prior thereto, 
and by publishing a similar notice in the Ore- 
gon Statesman of the time and place of sale 
as aforesaid, he offered the premises for sale 
at the court-house aforesaid, and there being 
no bids therefor did, by proclamation, then 
and there publicly postpone said sale until 
March 6, 1866, between the hours aforesaid, 
and that on the day last aforesaid, at the 
court-house aforesaid, he again offered the in- 
terests of his wards in the premises, the same 
being the undivided three fourths thereof, 
for sale at public auction, and then and there 
sold the same to the defendant for four dol- 
lars and seventy-five cents per acre, that be- 
ing the highest and best bid therefor, and 
prayed that said sale be confirmed, where- 
upon said court made an order continuing 
said matter until its next regular term; that 
afterwards, on May 10, 1866, said county 
court on consideration of said report found 
that said guardian had given due and legal 
notice of the time and place of the sale of 
said premises "by publication and written 
posted notices as required by law," and sold 
them at public auction accordingly, at the 
court-house aforesaid in the county aforesaid 
to the defendant, he being the highest uud 
best bidder for the sum of four dollars and 
seventy-five cents' per acre, that being the 
fail' value of the same, and thereupon or- 
dered that said sale be confirmed, and that 
said guardian upon the payment of the sum 
bid in gold coin, convey to the defendant all 
the interest of his said wards in the premises, 
by metes and bounds, as therein described, 
which was duly done upon the day last afore- 
said- 

Upon these facts the defendant claims to 
have acquired the interests oC the children of 
.Tool Perkins, deceased, before the death of 
Harriet Jane and Joan Minnette, aforesaid, in 
the premises, and to be the owner of the same. 
On the contrary, the plaintiff insists that the 
proceedings in the guardian's sale are invalid, 
and therefore nothing passed by his deed to 
the defendant. 

The objections made to the proceedings 
are: (1) The order setting the petition down 
for hearing does not find that the sale was 
"necessary;" (2) said order does not require 
any one to appear and "show cause why a 
license should not be granted;*' #) neither 



the petition, the said order, nor the citation 
contain any description of the premises; (4) 
there was no sufficient service of the citation 
by publication; and (5) there was no notice 
given of the time and place of sale. 

In considering these objections it must be 
borne in mind that according to section 1 of 
article 7 of the Oregon constitution, as con- 
strued by the supreme court of the state in 
Tustin v. Gaunt, 4 Or. 306, the county court 
of Yamhill county, when exercising this juris- 
diction over the lands of these minors, was 
a court of general jurisdiction, and therefore 
its nroceedings and judgments are to be con- 
sidered in the light of the rule that prevails 
in such cases— the jurisdiction is presumed 
until the contrary appears; and that where 
the record is silent, that which ought to hx\ e 
been done is presumed to have been done, 
and rightly done. Neff v. Pennoyer [Case No. 
10,083]; Gray v. Larrimore [Id. 5,721]; Grig- 
non's Lessee v. Astor, -2 How. [43 TJ. S.] 341. 
The first of these objections is based upon 
the fact that the statute (Laws Or. p. 739, 
§ 7), provides in effect that if it shall appear 
to the court from the petition of the guardian 
for license to sell the real estate of the ward, 
"that it is necessary, or would be beneficial 
to the ward," that the property or some part 
of it should be sold, it shall make the order 
for the next of kin, or those interested in the 
estate, to appear and show cause why the 
prayer of the petition should not be granted, 
and upon the assumption that the court must 
not only have found that the sale was neces- 
sary, but that such finding must be stated ia 
the order. Now, it is an elementary rule 
that the judgment of a court of general juris- 
diction need not state that the facts or con- 
clusions of fact upon which it is founded or 
authorized. Grignon's Lessee v. Astor; supra. 
This it is which primarily distinguishes it 
from the judgment of a court of inferior juris- 
diction. That which is necessary to the judg- 
ment of such a court is presumed to have 
been shown to it, and found or determined 
by it Civ. Code Or. § 726. 

But it is to be observed that the statute 
does not absolutely require that it should 
appear to the court that the sale was neces- 
sary, it is sufficient if it appeai-s that it would 
be beneficial. No question is made but what 
the petition is sufficient It states the char- 
acter and value of the wards' estate, and the 
amount of the indebtedness thereon, and that 
the income thereof is not sufficient to pay 
such indebtedness and maintain the wards. 
This mikes a case of apparent necessity, and 
the court in making the order found, and 
stated therein, that it was "proper and rea- 
sonable" that the petition should be heard. 
Of course, it was not proper that the petition 
should be heard, unless it appeared therefrom, 
either that it was "necessary" or "beneficial" 
to the wards, that the prayer thereof should 
be granted. 

It is also objected that the order is insuffi- 
cient, because -it does not require any one to 
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appear and show cause why the license 
should not be granted. It is true that the 
order does not contain such a direction in so 
many words, but it does require that notice 
be given to the next of kin, and all others 
interested, to appear at a proper time and 
place, when and where said petition will be 
heard and determined. This, we think, is 
the substantial equivalent of the language 
of the statute (section 7, supra), "to show 
cause why a license should not be granted," 
etc. The only purpose of the statute is to 
provide for giving notice of the time and 
place of the hearing of the petition to those 
most likely to be interested in the welfare 
of the minors, so that, if need be, the peti- 
tion may be contested by them. But the 
court can not compel any one to show cause 
against the petition, or say aught against its 
allowance. When it has directed notice to 
be given to the proper persons of the hearing 
of the petition, the statute is substantially 
complied with, although such direction and 
notice should not require them, in so many 
words, to show cause thereon. Indeed, it 
seems too plain for argument, that when the 
next of kin, and others interested, are duly 
notified to appear at the hearing upon a pe- 
tition by a guardian to sell a minor's land, 
that such persons are thereby in effect re- 
quired, notified, to appear and show cause, 
if need be, why the petition should not be 
granted. 

The order is sufficient. As to the third 
objection: The statute (Laws Or. p. 739, § 
6) provides that the petition for a sale by 
guardian shall set "forth the condition of the 
estate of his ward, and the facts and cir- 
cumstances under which it is founded, tend- 
ing to show the necessity or expediency of 
such a sale." Section 1 of the statute (Laws 
Or. p. 73S) authorizes the sale of the ward's 
"real estate," whenever his income is insuffi- 
cient to maintain him. Section 6, supra, au- 
thorizes the guardian to file a petition to ob- 
tain a license for such sale; that is, the real 
estate of the ward, the whole of it, if need 
be. Doubtless the petition may ask for the 
sale of a specific portion of the estate, and 
in such case the order of sale should* not go 
beyond such portion. But there is nothing 
in the statute, or the nature of the case, that 
requires the guardian to petition for the sale 
of any specific portion of the real property. 
Except by a sale ordinarily it cannot be 
known what quantity of the estate must be 
disposed of to meet the particular exigency. 
Upon the hearing of the petition the court 
will ascertain whether it is necessary or ex- 
pedient to sell the whole of the property, or 
only a portion of it, and order accordingly. 

The fourth objection is based upon the 
fact that the order for a hearing upon the 
petition directs the notice to the next of kin 
and others to be published "for four succes- 
sive weeks," while the proof of publication 
only shows that it was published three 
weeks. This, at least, is a serious irregu- 



larity; and if the jurisdiction of the court did 
not attach upon the filing of the petition, but 
until due service of the prescribed notice of 
the time and place of the hearing on the pe- 
tition, the subsequent proceeding would be 
probably void. The county court being one 
of general jurisdiction, its authority to 
license and confirm this sale will be pre- 
sumed unless the contrary appears. But in 
this case the contrary does appear, for it is 
shown by the record that the notice was not 
duly served, and therefore, so far as it de- 
pends upon this fact, it affirmatively appears 
that the court did not acquire jurisdiction. 
But the better opinion seems to be that the 
proceeding by a guardian to obtain a license 
to sell his ward's land is not one between 
adverse parties, and of which the court does 
not acquire jurisdiction until due service is 
made of the notice of the application, but 
rather a proceeding in the nature of one in 
rem carried on by and in the interest of the 
ward through his legal representative— the 
guardian. Mason v. Wait, 4 Scam. 133; Fitz- 
gibbon v. Lake, 29 111. 177; Fitch v. Miller, 
20 Oal. 3S1. 

In Fitzgibbon v. Lake, supra, the court, in 
considering the question of what gives juris- 
diction in such a case, cites with approval 
the following from Young v. Lorain, 11 III. 
037: "They all agree that enough must ap- 
pear in the application or the order, or at 
least somewhere on the face of the proceed- 
ings, to call upon the court to proceed to 
act; and all agree that when that does ap- 
pear, then the court has properly acquired 
jurisdiction, or, in other words, is properly 
set to work." 

Now, upon the filing of the petition by Al- 
len—it being a sulficient one— the county 
court was called upon to proceed to act, to 
make an order prescribing what and how 
notice should be given to the next of kin and 
others. In Fitch v. Miller* supra, the court 
say; "In order to render the sale (a guard- 
ian's) effectual to confer a valid title, the 
probate court must have acquired jurisdic- 
tion of the case by the presentation of a prop- 
er petition by the guardian." 

It follows, that when the county court of 
Yamhill county made the order directing the 
publication of the notice to the next of kin 
and others, and afterwards heard the peti- 
tion upon a publication of such notice for a 
shorter time, it had acquired jurisdiction by 
the presentation of a proper petition— and 
this fact itself would be presumed in the ab- 
sence of anything to the contrary— and there- 
fore its judgment cannot be questioned col- 
laterally on account of any errors it may 
have committed in the course of its subse- 
quent proceedings. And for the same rea- 
son, the first three objections already other- 
wise disposed of cannot be made in this man- 
ner. 

Besides, so far as this action is concerned, 
all the errors or irregularities so far consid- 
ered are cured by the statute (Laws Or. p. 
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740, § 20), which provides that when the ward 
or any person claiming under .him shall con- 
test the validity of a guardian's sale "the 
same shall not be avoided on account of any 
irregularity in the proceedings; provided it 
shall appear: (1) That the guardian was 
licensed to make the sale by a county court 
of competent jurisdiction; (2) that he gave 
a bond that was approved by the county 
judge; (3) thai he took the oath prescribed 
by statute; (4) that he gave notice of the 
time and place of sale as prescribed by law; 
and (o) that the premises were sold accord- 
ingly at public auction, and are held by one 
who purchased them in good faith." 

This statute was enacted in the territorial 
times (December 16, 1SG3) with reference to 
such proceedings in the probate courts, and 
appears to assume, as I suppose the fact 
was, that they were not courts of general 
jurisdiction, but that the evidence of their 
jurisdiction and its lawful exercise must ap- 
pear on the face of their proceedings, and 
therefore provides that their jurisdiction 
shall not be questioned collaterally except 
for some of the errors specified in the afore- 
said five particulars. But the constitution 
of the state having conferred the probate 
jurisdiction on the county courts and declar- 
ed them courts of general jurisdiction, their 
judgments in this respect, without this stat- 
ute, could not be inquired into collaterally 
upon any of these grounds except the first- 
was the court that granted the license for 
the sale competent to do so?— in other words, 
had it jurisdiction of the subject? The effect 
of the statute was to limit the grounds upon 
which such proceedings in the probate courts 
could be attacked collaterally while its ap- 
plication to them in the county courts oper- 
ates to enlarge the scope of such attack. 
Assuming what was taken for granted upon 
the argument, that the statute is applicable 
to the proceedings for the sale of a minor's 
land in the county court, the result is that 
the jurisdiction and lawfulness of the "pro- 
ceeding is not unqualifiedly presumed, but 
it must appear therefrom not only that the 
license was granted by a court of compe- 
tent jurisdiction but that in the exercise of 
that jurisdiction, the matters and things 
specified in the last four of the particulars 
aforesaid were had or done. But as to any 
errors or irregularities in other respects the 
statute operates as an absolute confirmation 
of the sale when it declares in effect that the 
sale shall not be avoided on account of them. 
Therefore the first four of the plaintiff's ob- 
jections to the validity of the sale, even if 
otherwise sufiicient, are obviated by the stat- 
ute. Neither of them come within the cate- 
gory of objections which the statute permits 
to be made in this action to the validity of 
the sale. It only remains to consider the 
fifth and last objection— that there was no 
notice of the time and place of sale. 

This objection as to place is based upon 
the statute (Civ. Code Or. § 2S9) which pro- 



vides that all sales of real property shall 
take place at the court-house door, and the 
fact that the notice only states that by vir- 
tue of a license from the Yamhill county 
court, the guardian will sell the premises at 
the court-house door in Lafayette, without 
expressly stating in what county. Being es- 
tablished by law, it is a matter of judicial 
cognizance that there is a county of Yamhill 
in Oregon, and that the place where its 
court-house is situated and its courts held 
is Lafayette. Prima facie, then, a sale made 
at the court-house door in Lafayette, in Ore- 
gon, was made in Yamhill county, Oregon, 
because there is no other Lafayette in Oregon 
which contains a court-house or is a county 
seat. We think the notice of the place of 
sale sufficient The report of the sale, show- 
ing that the sale was made "accordingly," 
is still more explicit. It states that the prem- 
ises were sold at the court-house door in La- 
fayette in said county, meaning Yamhill. 

This objection, as to time, is based upon 
the fact that the sale was adjourned from 
February 6 to March 6, I860, for want of 
bidders, instead of one week, as directed by 
statute. Laws Or. p. 739, § 12; Id. p. 329, 
§ 1110; Id. p. 168, § 290. The statute provides- 
that the guardian shall conduct the sale as 
upon an execution. In making a sale upon 
execution, the officer entrusted with the pro- 
cess may postpone the sale for want of pur- 
chasers or other sufficient cause, "not exceed- 
ing one week * * * and so on for like 
cause, giving notice of eveiy adjournment 
by public proclamation made at the same 
time." Page 168, § 290. 

In considering this objection, it may be 
well to premise, that but for the statute (sec- 
tion 20, subs. 4, o, supra) the irregularity up- 
on which it was predicated would be cured 
by the confirmation of the sale, and it could 
not now be used to avoid it This was a 
sale upon a decree of a court acting as a 
court of probate, and proceeding substan- - 
tially as a court of equity— what is called a 
"judicial sale," as distinguished from one 
made by a ministerial ofiicer upon process 
to enforce the judgment of a court of law. 
In such a sale, the matter is under the direc- 
tion of the court and the proceedings are re- 
ported to it for its approval. The purchaser 
is simply a preferred bidder, and the court 
may accept or refuse his bid. The sale is 
really made by the court— it is a part of the 
judicial proceedings in the case— and the de- 
cree of confirmation, when the court has ac- 
quired jurisdiction, is conclusive of the reg- 
ularity of the intermediate proceedings. Wil- 
liamson v. Berry, 8 How. [49 U. S.] 546; 
Freem. Ex'ns, § 311; Blossom v. Railroad 
Co., 3 Wall. [70 U. SJ 207. This being the 
case, this statute limiting the general rule- 
as to the effect of a confirmation of such a 
sale ought not to be construed with a view 
of enlarging its operation, but the contrary. 
Passed originally with a view of sustaining 
the proceeding for the sale of a minor's land 
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in a court of inferior jurisdiction, in the mu- 
tations of government and tribunals, it has 
-come to be applied to the same proceeding in 
.a court of general jurisdiction, so as to ma- 
terially modify the presiimption in favor of 
its validity. The question, then, upon which 
this ease must now turn is, was the guard- 
ian's sale made upon a notice of the time 
thereof as prescribed by law? It is admitted 
that due notice of the time of sale was given 
•originally, but it is denied that the sale was 
made "accordingly." It is admitted that the 
guardian had the power to adjourn the sale 
from week to week for more than four 
weeks, but it is denied that he could do so 
at any one time for more than one week. 
But if a sale made at an adjourned day is 
nevertheless made upon or in pursuance of 
the original notice thereof, then this sale was 
made according thereto— that is, conforma- 
bly to, and not contrary to such notice. If 
so, the irregularity of continuing the sale 
for four weeks by one adjournment rather 
than by four, does not vitiate the pruceeding. 
"We think this sale was made conformably to 
the original notice. The terms and place of 
sale were not changed. Such notice was the 
foundation of the proceedings, and the ad- 
journment by the guardian for good cause 
prolonged it until the day appointed. 

All persons who attended at the place of 
sale in February were then duly apprized by 
the public proclamation of the guardian that 
the sale was postponed until March, and 
thereby the publicity imparted to the transac- 
tion by the original notice, was continued to 
the time of sale. The time of the sale is pri- 
marily fixed by the notice, but may be post- 
poned by the guardian. This power is inher- 
ent in his office, and although the statute has 
prescribed limits to its exercise, we do not 
think a single postponement for four weeks, 
rather than four postponements for four 
weeks, is such an irregularity as makes the 
sale not according to the notice as to time. 
In Richards v. Holmes IS How. [59 U. S.] 
147, a trustee was authorized to sell real 
property on thirty days' notice, published in 
a certain newspaper. At the time and place 
designated, the sale was adjourned for want 
of bidders. The court held the subsequent 
sale valid, because there was an implied 
power in the trustee to adjourn the sale, and 
because the sale, although made without any 
other than the first publication of the requir- 
ed notice was, "when made, in effect, the 
sale of which previous public notice was giv- 
en." 

A question was made on the trial as to the 
sufficiency of the description of the premises 
in the guardian's deed. But by reference to 
the survey introduced by the plaintiff, and 
the calls in the deed for the adjoining prem- 
ises, we find no difficulty in locating the 
land. 

We think that the defendant has the legal 
title to the premises, and there must be a 
-finding accordingly. 
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GAINES v. AGNELLY et al. 

[1 Woods, 238.] i 

Circuit Court, D. Louisiana. April Term, 1S72. 

Pleading in Equity— 39th Equity Rule — Mat- 

tek in Bar Set Fokth in Answer — Old 

Practice— Plea in Bar— Sufficiency. 

1. The well known rule of chancery pleading, 
that if a defendant submits to answer, he shall 
answer fully to all matters of the bill, is ab- 
rogated, in cases where the defendant might 
by plea protect himself from such answ T er and 
discovery, and in his answer sets forth the mat- 
ter of such plea as a bar to the merits of the 
bill, by the 30th rule in equity established by 
the supreme court of the United States. 

2. Under the old equity practice, if a plea in bur 
was filed, and issue taken upon it, and that issue 
decided in complainant's favor, he was enti- 
tled to a decree without proving the allegations 
of his bill.. If the same matters were set up 
in an answer, he was obliged to prove his bill; 
but in aid of such proof he was entitled to de- 
fendant's answer to the whole bill. 

3. The new rule in equity practice (the 39th) 
which allows a defendant to set up a bar in 
his answer, and excuses him from answering 
further, still leaves the complainant under the 
burden of proving his bill, and takes from him 
the benefit of the defendant's answer; but 
the defendant is liable to be called as a witness 
in the cause. 

4. Under the new rule in equity (39th), where 
the answer sets up a bar to the whole bill, and 
claims the benefit of it, as a plea in bar, it is 
no longer a ground of exception, that it does 
not fully answer the allegations of the bill. 

5. If the bar set up in the answer and claimed 
as such be insufficient, or if it be unsupported 
by proper averments, or by a proper answer to 
rebut allegations of the bill repugnant to the 
bar, the complainant may except for insuffi- 
ciency, set the cause down on b\ll and an- 
swer only, or file a replication and proceed to 
proofs according to the exigencies of the case. 

6. If the bar set up in the answer be insuffi- 
cient as such, til*? comphunant would be entitled 
to except as for want of a full answer; and to 
avoid answering the exceptions, the defendant 
in such case would require leave of the court 
before he could amend the bar. If instead of 
excepting, the complainant should go to proof, 
the burden w r ould be on him to prove his bill, 
and on the defendant to prove his bar; each be- 
ing entitled to examine the other as a witness. 
If however, he should set the cause down for 
hearing on bill and answer only, the answer 
would have to be taken as true, and the bar 
therein as proved; and though insufficient as a 
defense, the complainant could not have a de- 
cree, unless the answer admitted the allega- 
tions of the bill on which the prayer for re- 
lief was founded. 

[Cited in McClaskey v. Barr, 40 Fed. 563.] 

7. If the bar set up in the answer is a suffi- 
cient defense to the whole relief sought by the 
bill, it is immaterial whether the defendant 
answer the allegations of the bill or not. He 
is not bound to answer them; and the rule no 
longer applies that if the defendant does answer 
at all, even on matters outside of the bar, he 
must answer fully. 

8. A plea w T hich alleges just title, good faith, 
the requisite period of possession, and that pos- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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session continued peaceful and without inter- 
ruption, sets out all the circumstances which 
the laws of Louisiana require to exist as the 
basis of a prescription. 

0. If a title be obtained in good faith, and 
under the honest belief that the author was 
the real owner of the property, it is prima facie 
sufficient to lay the foundation of a prescription 
in good faith; any information, knowledge or 
belief to the contrary, obtained since the pos- 
session commenced, cannot under the laws of 
Louisiana impair the efficacy of such posses- 
sion as a ground of prescription. 

In equity. Heard on exceptions to the 
answer. 

E. T. Merrick and J. Q. A. Fellows, for 
complainant 

Miles Taylor and James McConnell, for de- 
fendants. 

BRADLEY, Circuit Justice. The com- 
plainant [Myra Clark Gaines] excepts to the 
answer of the defendants in this case for 
insufficiency. She complains that they have 
not to the best of their knowledge, informa- 
tion, remembrance and belief answered and 
set forth the matters required to be an- 
swered by the bill, especially those which 
were called for by the special interrogatories 
annexed to the bill. 

The cpmplainant claims certain lands, 
mostly in the city of New Orleans, which she 
alleges were the property of Daniel Clark at 
the time of his decease in 1813, were by him 
devised to her by a will dated July 13, 1813, 
and have since been taken possession of by 
the defendants. The bill describes the lands, 
sets out the will and the probate thereof 
granted in 1835, and calls upon the defend- 
ants severally to show the particular por- 
tions of property claimed by them. The bill 
also states several pretenses which it is 
supposed will be set up by the defendants: 
as first, title derived under a sale of the land 
by Richard Relf and Beverly Chew, execu- 
tors of Daniel Clark under a prior will made 
in 1811, which was revoked by the will of 
1813, and as attorneys of Mary Clark, the 
mother of Daniel Clark, who was devisee un- 
der the will of 1811; and secondly, prescrip- 
cion; but the bill charges -that the sale by 
Relf and Chew was unauthorized and void, 
and would appear to he so on the face of the 
proceedings; all which must necessarily 
have been known to the defendants when 
they purchased. The defendants are called 
upon, according to the best of their knowl- 
edge, information, remembrance and belief to 
answer: First. Whether the property de- 
scribed was not a part of the estate of Daniel 
Clark, of which he died seized? Second. 
Whether the defendants, severally, claim to 
be owners of any portion of it? and if so, 
what portion, and by what right? setting 
forth metes, bounds and titles. Third. How 
long the defendants have severally been in 
possession, and what revenue the property 
has yielded? Fourth. Whether they have 
sold any part? if so, what, and for what 
-consideration? These'are in substance the 



interrogatories annexed to the bill, and all 
the defendants are required to answer them. 
The bill prays for a discovery of all the 
matters alleged, that the defendants may 
be decreed to hold the property as trustees 
for the complainant, may account for the 
rents and profits, and for general relief. The 
answers on the point of Daniel Clark's own- 
ership and seizin of the property described 
in the bill simply say in each case that the 
defendant has no knowledge whether said 
Daniel Clark did or did not hold the legal 
title thereto, and that therefore he cannot 
admit, but denies that Clark was seized or 
lawfully possessed of the same. 

The answers then severally set forth and 
describe by metes and bounds the lands 
claimed by the defendants, with a state- 
ment of the immediate title of the defend- 
ants, making the answer and such antece- 
dent acts of title from which the same was- 
derived, as are sufficient to carry back the- 
' defendants' title far enough to set up pre- 
scription under the laws of Louisiana, with 
averments on information and belief, that 
the successive owners purchased in good 
faith, believing their vendors to be lawful 
owners of the property; and had continu- 
ous, uninterrupted and peaceable possession 
for the time requisite for the prescription 
pleaded. The answers further state that 
proceedings have been instituted in one of 
the state courts for a revocation of the pro- 
bate of the will of 1813, under which Mrs. 
Gaines claims the property; that a decree of 
revocation has already been made in the 
court of first instance; and that an appeal 
from that decree to the supreme court has 
been taken and argued, and the case is now 
under the final consideration of that courtr 
and the defendants claim that if the decree 
of revocation shall be affirmed, it will have 
the effect to deprive the complainant of all 
foundation of any right to the land claimed. 
And they pray that they may have the bene- 
fit of such decree if it shall be affirmed. 
They submit that they are not bound in law 
to make any other or further answer to any 
matter or thing contained in the bill. 

The answers fail to state, except as it may 
impliedly appear from the descriptions given 
by streets and by metes and bounds, whether 
the lands claimed by the defendants were* 
or were not portions of the land described in 
the complainant's bill, or whether the de- 
fendants have any information or belief on 
the subject; or whether they have any in- 
formation or belief on the question, whether 
the lands claimed by them belonged to 
Daniel Clark's estate, or to the lands of 
which he died seized, as set forth in the bill. 
The defendants were required to answer 
fully on these points, not merely upon per- 
sonal knowledge (which at this day they 
could not be expected to have), but upon 
their information and belief as well. 

The defendants, however, to obviate the 
force of this objection, refer to the 39th 
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rule in equity, established by the supreme 
•court of the United States, by which tho 
well known rule of chancery pleading, that 
if a defendant submits to answer he shall 
answer fully to all matters of the bill, is 
abrogated in cases where the defendant 
might by plea protect himself from such an- 
swer and discovery; and in his answer sets 
forth the matter of such plea as a bar to the 
merits of the bill. The 39th rule declares 
that in such answer the defendant shall not 
be compellable to answer any other matters 
than he would be compellable to answer and 
discover upon filing a plea in bar and an 
answer in support of such plea, touching the 
matters set forth in the bill, to avoid or repel 
the bar or defense. The defendants claim 
that prescription is such a bar, and that 
having set that up in their answer, they are 
excused from answering f urther. 

Under the old practice if a plea in bar 
were filed, and issue taken upon it, and that 
issue were decided in the complainant's fa- 
vor, he was entitled to a decree without 
proving the allegations of his bill. If the 
same matter were set up in an answer, he 
was obliged to prove his bill; but in aid of 
such proof he was entitled to defendant's 
answer to the whole bill. The new rule, 
which allows a defendant to set up a bar In 
his answer, and excuses him from answering 
further, still leaves the complainant under 
the burden of proving his bill, and takes 
from him the benefit of the defendant's an- 
swer. But this disadvantage is compensate 
ed for, in some degree, by the liability of the 
defendant to be called as a witness in the 
cause. Still, the general effect of the new 
rule being such as I have stated, it seems to 
be no longer a ground of exception, where 
the answer sets up a bar to the whole bill, 
and claims the benefit of it, as of a plea <n 
T)ar, that it does not fully answer the alle- 
gations of the bill. If the bar set up and 
claimed as such be insufficient, or if it be un- 
supported by proper averments, or by a 
proper answer to rebut allegations of the bill 
repugnant to the bar, the complainant may 
except for insufficiency, set the cause dowA 
on bill and answer only, or file a replication 
and proceed to proofs, according to the exi- 
gency of the case. If the bar set up should 
be insufficient as such, I think the complain- 
ant would be entitled to except, as for want 
of a full answer, and to avoid answering tho 
exceptions, the defendant, in such case, 
would require leave of the court before he 
could amend the bar set up in the answer. 
It instead of excepting, the complainant 
should go to proofs, the burden would be on 
him to prove his bill, and on the defendant 
to prove his bar, each being entitled to ex- 
amine the other as a witness. If, on the 
other hand, he should set the cause down 
for hearing on bill and answer only, the 
answer would have to be taken as true, 
and the bar therein as proved; and though 
insufficient as a defense, the complainant 



could not have a decree unless the answer 
admitted those allegations of the bill, on 
which the prayer for relief was founded. 
These are the general rules which seem to 
me to govern the pleadings in equity, as af- 
fected by the introduction of this new rule. 

From this view of the subject, it is mani* 
fest that if the bar set up in the answer is 
a sufficient defense to the whole relief sought 
by the bill, it is immaterial whether the de- 
fendant answer the allegations of the bill or 
not He is not bound to answer them, and 
the rule no longer applies, that if the defend- 
ant does answer at all, even on matters out- 
side of the bar, he must answer fully. It 
that rule did apply, it would have the effect 
of converting the answer, in such a case, 
into a strict plea in bar. Any divergence of 
statement, any notice of the allegations of 
the bill outside of the strict line of the de- 
fense would be held a waiver of the bar. 
and would subject the defendant to the old 
burden of a full answer. I do not think 
that this would be a sound construction of 
the rule. If there are any authorities fa- 
voring this view, I should have been glad f< 
have had a reference to them. As counsel 
has not produced any, I feel the greater 
confidence in the conclusions to which I have 
come. 

The question then is, whether the bar set 
up is, by the laws of Louisiana, a sufficient 
defense, and whether it is sufficiently averred. 
And I do not understand the counsel of the 
complainant to contend that it is not It 
seems to me that the bar is very fully and 
carefully drawn. It sets out all those cir- 
cumstances which the laws of Louisiana re- 
quire to exist as the basis of a prescription. 
Just title, good faith, the requisite period of 
possession, and that possession continued 
peaceably and without interruption. All 
these circumstances are fully alleged. And 
the defendant has also traversed the effect of 
the interruption of prescription resulting from 
the litigation referred to in the bill. How 
far the proofs, when taken, will sustain the 
defense, is another matter, with which the 
court has at present no concern. Whether, 
if the complainant shows that the title of the 
defendants really originated in a void sale 
and conveyance by the executors of Daniel 
Clark, it will affect the defense, on the point 
of good faith, is a question I do not decide. 
In the cases of Gaines v. Hennen and Gaines 
v. New Orleans, 24 How. [((55 U. S.) 553], and 
6 Wall. [(73 U. S.) 6421, the answers admitted 
that the defendants obtained their title 
through the sales made by Relf and Chew; 
and the supreme court held that the illegality 
of the proceeding was apparent, and consti- 
tuted a vice in the title, which took from the 
vendees all pretense of being purchasers or 
possessors in good faith; and that the inter- 
ruptions in the prescription prevented its be- 
coming a bar on any other ground. But in 
this case, the defendants do not set up any 
claim of title under the executors of Daniel 
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Clark. They rely on certain titles, -which 
they exhibit as just titles, and which they al- 
lege to have been obtained with good faith, 
and under the honest belief that the author 
was the real owner. This is, at least, prima 
facie, sufficient to lay the foundation of the 
prescription claimed. Any knowledge, in- 
formation or belief, obtained since the posses- 
sion commenced, to the effect that the prop- 
erty once belonged to Daniel Clark would not, 
as I understand the law of Louisiana, impair 
the efficacy of such possession, as a ground of 
prescription. ' The Code expressly says: "It 
is sufficient, if the possession has commenced 
in good faith; and if the possession should 
afterwards be held in bad faith, that shall not 
prevent the prescription." Article 3448. 
Therefore, the allegations in the bill, that the 
property once belonged to Daniel Clark, and 
that he died seized thereof, are not incon- 
sistent with or repugnant to the plea of pre- 
scription. Hence, any present knowledge or 
belief of the defendants on those points is per- 
fectly immaterial. Their claim by prescrip- 
tion is independent of those facts, and per- 
fectly consistent with them. These allega- 
tions, therefore, do not belong tot that class 
of allegations which it is necessary for a de- 
fendant to meet and deny in order to support 
and maintain his plea in bar. 
* Had the bill charged that the defendants 
claimed title to the lands in their possession 
under Relf and Chew, acting as executors of 
Daniel Clark, it might, perhaps, have been 
incumbent on the defendants to have cleared 
their possession of the imputation thus cast 
upon it. But no such charge is made in the 
bill. On the contrary, the bill expressly 
states that the complainant is ignorant of 
the title and claim of title by which the de- 
fendants severally hold; and calls upon the 
defendants to show their title. The defend-, 
ants do show title sufficient to lay the foun- 
dation of a prescription; and on that defense 
they take their stand. It seems to me that 
they are not called upon to answer further. 
The bar set up is prima facie a good defense; 
and the exceptions must be overruled. As 
to the answers which the defendants have 
brought into court and now ask leave to file, 
I shall allow them to be filed as of the"6th of 
May instant, without prejudice to the com- 
plainant as to proceeding with proofs in the 
cause, and bringing it on for hearing. 

As to those defendants who are in default 
and now apply for further time to answer, I 
shall grant a decree pro confesso against 
them, subject to this qualification and these 
terms, to wit: that during the taking of proofs 
in the cause, they shall be at liberty, severally, 
to file with the master or examiner and serve 
on the solicitor of the complainant, a descrip- 
tion of the property which they claim, with 
the chain of title thereto extending back to 
the period at which the complainant claims it 
belonged to the estate of Daniel Clark; and 
to prove, if they can, a legal prescription for 
the same; subject also to this further qualifi- 



cation, that if, before the proofs are closed, 
the decree of the Second district court of the 
parish of Oi'leans, in the case of Joseph Fuen- 
tes v. Myra Clark Gaines [25 La. Ann. 85], 
revoking the will of Daniel Clark of 1813, be 
affirmed by the supreme court of Louisiana, 
the said defendants may have the benefit of 
said decree for what it may be worth, as if 
they had pleaded the same. Provided, how- 
ever, that any further answers of said de- 
fendants which may be filed before the first 
day of June next, may be filed as of the '6th 
day of May instant, as are mentioned in ref- 
erence to answers above allowed to be filed 
as of said day. 

[NOTE. For other cases involved in this 
litigation, see note to Gaines v. Lizardi, Case 
No. 5,175.] 
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Case No. 5,174. 

GAINES v. LIZARDI et al. 

SAME v. DE LA CROIX et al. 

SAME v. NEW ORLEANS. 

[1 Woods, 56.] i 

Circuit Court, D. Louisiana. June, 1870. 

Trustees— Possession of Land bt Adverse but 
Defective Title — Possession not in Good 
Faith— Rents and Profits —Construction of 
Prior Decision. 

1. The decision of the supreme court of the 
United States in these cases did not authorize 
this court to enter a decree for complainant 
against defendants for the proceeds of lands 
which were in their possession, but which they 
had sold before the filing of the bills in these 
cases. 

2. Where a party is in possession of lands, 
claiming under an adverse but defective title, 
without any fraud either of himself or his 
grantors, he cannot be held to be the trustee of 
the party holding the true title, nor if he has 
sold the lands, made to account for the pro- 
ceeds of the sale to the true owner. 

3. The decree of the supreme court in these 
cases found that the defendants were not pos- 
sessors in good faith of the lands sued for. 
They were therefore liable for rents and profits, 
and were not entitled to compensation for their 
improvements. 

These cases had been taken by appeal to 
the supreme court of the United States, and 
a decree was rendered by the court in De- 
cember term, 1807 (see the opinion [Gaines v. 
New Orleans] 6 Wall. [73 U. S.] 642), and a 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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mandate was sent to this court But Judge 
Durell haying recused himself on account of 
interest, no decree had as yet been entered to 
carry out the mandate. The case came up 
on motion to enter the proper decree. 

John A. Campbell, for complainant. 
McConnell & Taylor, for defendants. 

BRADLEY, Circuit Justice. These cases 
are before us on mandates from the supreme 
court of the United States, and motion is 
made to enter the proper decrees, pursuant 
to said mandates. By reason of the explicit 
manner in which the views of the supreme 
court are expressed in its opinions, as found 
in Gaines v. New Orleans, 6 Wall. [73 U. S.] 
042, and in Gaines v. De la Croix, Id. 719, 
and in Gaines v. Hennen, 24 How. [63 "U. S.] 
053 (which last is adopted in the present cas- 
es), very little discretion is left to this court 
Some questions, however, have been raised, 
which it is necessary now to determine. 

First the complainant [Myra Clark Gaines] 
claims a decree not only for the lands of 
which the several defendants were possessed 
at the time of filing the bills respectively, but 
for the proceeds of lands formerly belonging 
to Daniel Clark, which the defendants had 
previously possessed and sold before the fil- 
ing of said bills. She claims to hold the de- 
fendants as trustees for her of the lands thus 
previously disposed of, and elects to receive 
the purchase money, instead of following the 
lands themselves. 

This claim, I think, is untenable. The 
claim of the defendants is adverse to that of 
the complainant There is no privity be- 
tween them. They stand and have always 
stood at arm's length. The defendants 
claimed the lands to be theirs by one title; 
she claimed them to be hers by another. 
There was no privity or trusteeship between 
them. Had the defendants, by any fraudu- 
lent practice, or by the fraudulent practice of 
their grantors or predecessors (known to 
them), procured the legal title to the lands, 
then they might have been held as trustees, 
and if they had disposed of the same, espe- 
cially to innocent purchasers, might have 
been made to respond for the proceeds there- 
of. In such case the lands themselves might 
have been placed beyond the complainant's 
reach, and the proceeds might have been the 
only fund to which the complainant could re- 
sort. But in the present case the defendants 
never acquired the title of the complainant 
nor legal title at all, but a spurious title; and 
their conveyance of the lands has transferred 
no title to the vendees; but the lands still 
remain subject to the complainant's title and 
are recoverable by her in whosesoever hands 
they may be. The conveyance thereof by 
the defendants to third parties has not in the 
slightest degree had the effect to place any 
barriers or obstacles in the way of the com- 
plainant to their recovery. Her title remains 
perfect and unimpaired. Had the legal title 



been transferred, though subject to her right 
to avoid it her election to take the proceeds 
would have confirmed that title in the pos- 
sessor, and her remedy would have been ex- 
hausted. But her election in the present case 
does not extinguish her title to the lands. 
Being the legal title, it remains valid; and 
a further act on her part by way of release 
or other conveyance, in addition to the act of 
election, would be necessary to effectuate jus- 
tice. And to whom should such release or 
conveyance be made ? The persons that 
would have been entitled thereto have not 
been made parties to the suit; and the court 
does not know who they are, and can give no 
directions on the subject And if they had 
been made parties, the difficulty would not 
have been surmounted; because they can 
never be converted into trustees for her by 
claiming a title paramount to hers without 
any actual fraud on their part 

The cases in which a person entitled to the 
possession of personal property has been al- 
lowed to waive his right to the specific prop- 
erty, or to damages for its detention, and to- 
sue the wrongful appropriator thereof for the- 
price of it as upon a sale, do not bear upon 
the point in question. For a recovery either 
of damages for the detention or of the price 
as for a sale, changes the title of the property, 
and is itself an election to have the money in- 
stead. And the cases of Gaines v. Chew, 2 
How. [43 U. S.] 619; Hallett v. Collins, 19 
How. [51 U. S.] 174; Oliver v. Piatt, 3 How. 
[44 U. S.] 333, Jenkins v. Eldridge [Case No. 
7,266], and the other authorities, relating to 
real estate, referred to by counsel for the 
complainant, as far as I have been able to 
examine them, do not conflict with the views 
now presented. 

The decrees, therefore, should be confined in 
' each case to the lands of which the parties 
respectively, either by themselves or their 
tenants, were, or claimed to be, in possession 
at the time of filing the bill. As to lands 
which they may have possessed prior to that 
time, they are only liable for the rents and 
profits or fruits whilst thus in possession. In 
fact, the bill is nothing but what is sometimes 
called an ejectment bill, and this court has 
jurisdiction of the case only on the ground of 
discovery, and the complainant should be sat- 
isfied to recover what she could have recov- 
ered in an action of ejectment or the equiva- 
lent action under the laws of Louisiana. 

The next question relates to the accounta- 
bility of the defendants for the rents and 
profits or fruits of the lands possessed by 
them respectively. The defendants contend 
that they are not liable for these, because they 
were possessors in good faith; or if liable at 
all,, they are entitled to compensation for their 
improvements; and they rely on those pro- 
visions of the Code which declare: (1) The 
possessor in good faith is he who has just 
reason to believe himself the master of the 
tiling which he possesses. Article 3414. (2) 
Every possessor has a right to gather, for his 
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benefit, the fruits of the thing, until it is 
claimed by the owners, without being bound 
to account for them, except from the time of 
the claim for restitution. Article 3416. (3) 
He has also the right in case of eviction from 
the thing reclaimed, to retain it till he is re- 
imbursed the expenses he may have incurred 
on it. Id. Whatever might be the views of 
•this court on this point, were it open before 
us for discussion, is of no consequence. It 
seems to be entirely covered by the judgment 
of the supreme court 

To understand that judgment, it is neces- 
sary to premise that the lands in dispute be- 
longed to Daniel Clark at the time of his 
death in August, 1813; that the said Clark 
left behind him a will dated in 1811, making 
Richard Relf and Beverley Chew his execu- 
tors, and Mary Clark, his mother, his general 
legatee, which will was admitted to probate; 
that this was not his last will, but that he 
made another will shortly before his death, 
in which he acknowledged the complainant 
to be his legitimate and only daughter, and 
made her his universal legatee, giving to 
his -mother an annuity, and to other persons 
certain legacies, and making Francois Du- 
seau De la Croix, James Pitot and Joseph 
D. D. Bellechasse, his executors; that this 
will was suppressed, and did not, nor did her 
paternity come to the knowledge of "the com- 
plainant till about 1834, when she applied for 
probate of said will, which was at first re- 
fused; that nevertheless, probate was grant- 
ed in December, 1S55; and this suit was there- 
fore commenced in-December, 1836. That, in 
the mean time, in or about 1S20, Relf and 
Chew, claiming to act as executors of the will 
of 1811, and as attorneys of Mary Clark, the 
legatee under it, but without any authority 
from the proper court, undertook by action 
and private sale, to sell the lands of Daniel 
Clark, and did sell the same to various pur- 
chasers, from whom, mediately or immediate- 
ly, the defendants claim title to the lands. 
That even after the complainant came of age, 
and discovered her paternity, and the fact 
that her father had made the will of 1813, 
she commenced Various suits to recover the 
said lands, both against the city of New Or- 
leans and others, and her claim became uni- 
versally known. 

These suits met with various fortune, but 
finally, in the case of Gaines v. Hennen, re- 
ported in 24 How. [65 U. S.] 553, a decree was 
made in the supreme court of the United 
States, which has been reaffirmed and adopt- 
ed by the same court in this case, and which 
it is necessary to examine in order to under- 
stand fully the form and effect of the decree 
to be entered now. It seems to me that the 
decree of the supreme court in the case of 
Hennen thus reafiirmed and adopted in these 
cases, has fully answered the question as to 
the claim of good faith on the part of defend- 
ants, as bearing both on the matter of rents 
and profits, and on the matter of reclamation 
for improvements. 

9FED.CAS. — 66 



The decree in the Hennen Case declares: 
"That the said Richard Relf and Beverly 
Chew, at the time and times when, under the 
pretended authority aforesaid, they caused 
the property so described and claimed by the 
defendant, Hennen, to be set up and sold by 
public auction, on the 19th day of December, 
1S20. and when they executed their act of 
sale aforesaid, of the 2Sth of December, 1820, 
to the said Azelie Lavigne, had no legal right 
or authority whatever so to sell and dis- 
pose of the same, or in any manner to alien- 
ate the same; that the said sale at auction, 
and the said -act of sale to Azelie Lavigne in 
confirmation thereof, were wholly unauthor- 
ized and illegal, and are utterly null and 
void; and that the defendant Hennen, at the 
time when he purchased the property so de- 
scribed and claimed by him as aforesaid, 
was bound to take notice of the circumstan- 
ces which rendered the actions and doings of 
the said Beverly Chew and Richard Relf, in 
the premises, illegal, null and void; and 
that he, the said Hennen, ought to be deemed 
and held, and is hereby deemed and held to 
have purchased the property in question, 
with full notice that the said sale at auc- 
tion, under the pretended authority of the 
said Richard Relf and Beverly Chew, and 
their said act of sale to said Azelie Lavigne 
were illegal, null and void, and in fraud of 
the rights of the person or persons entitled 
to the succession of the said Daniel Clark." 
The court further decreed that the complain- 
ant was justly and lawfully entitled to the 
property claimed and held by Hennen, to- 
gether with all the yearly rents and profits 
accruing from the same from the time he 
went in£o possession, and they remanded the 
cause to this court with directions: (1; To 
cause Hennen to surrender all the property 
claimed and held by him into the hands of 
complainant. (2) To cause an account to be 
taken of the yearly rents and profits accrued 
and accruing from the property since it came 
into Hennen's possession, and to be paid to 
the complainant; such account to be taken 
subject to the laws of Louisiana in cases of 
such recovery, as is now decreed in favor of 
the complainant Such was the decree in the 
Hennen Case. 

In the case now before us, the supreme 
court, in their opinion, say that the sales 
made by Relf and Chew (under whose con- 
veyance the defendants claim title), whether 
made as executors or as attorneys of Mary 
Clark, were void and conveyed no title 
[Gaines v. New Orleans] 6 Wall. [73 U. S.] 
711, 712; and after adverting to the fact 
that the defendants say they are purchasers 
in good faith for value without notice, or 
have acquired titles from those who were, 
add (page 816): "We cannot see, in view of 
the discussion already given to this case, 
how this plea can be true, but as it cannot 
avail the defendants, if true, it is unnecessary 
to discuss the evidence further in order to- 
ascertain whether it is true or false. For 
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the question at issue is only on the legal ti- 
tle." 

The court further hold that the plea of 
good faith can only aid the defendants on the 
plea of prescription. They then add: "But 
the title of the complainant is not barred by 
prescription, according to the law of Louis- 
iana. This defense was made in the case of 
Gaines v. Hennen [supra], and disposed of 
adversely to the defendant, and is no longer 
an open question in this court. The descrip- 
tion relied upon by the defendants in this case 
is the same that was relied upon by the de- 
fendant in that, and as the proofs are com- 
mon to both, it follows, as the plea of pre- 
scription was not available in the one, it is 
not in the other." The court, in conclusion, say: 
"The questions of law and fact applicable to 
those rights (the rights of the complainant) 
were determined in the case of Gaines v. 
Hennen. After argument by able counsel, 
and mature consideration, we have reaffirm- 
ed that decision." Thus, taking the opinion 
and decree of the supreme court in the Hen- 
nen Case, and their opinion in these cases, 
together, it is very manifest that the su- 
preme court have adjudged against the plea 
of good faith set up by the defendants. 

It is true that, in this case, the court, con- 
sidering the legal title as the question in- 
volved, seem to regard the fact of good faith, 
except as bearing on the question of prescrip- 
tion, as not material; but they also, in con- 
formity with the views expressed in Gaines 
v. Hennen, say that they do not see how 
the plea of good faith can be true, and they 
expressly adopt the decision In that case 
against the plea of prescription in reference 
to which they admit that tlje plea <pf good 
faith is pertinent, and I also understand them 
to adopt the definitive decree made in that 
case, which awards rents and profits to the 
complainant and against the defendant And 
this (as we have seen from the Code) could 
not be done if the defendants were purchasers 
in good faith. The whole effect of their de- 
cision, therefore, is against the plea of good 
faith for any purpose whatever. 

The judgment is that the titles attempted 
to be created and passed by Relf and Chew 
were bad— not only bad, but void— and that 
the defendants, claiming under and through 
them, ought to have known it This judg- 
ment we are bound to carry out We cannot 
inquire whether it is right or wrong. "We 
are to presume that all the questions involv- 
ed in it were duly and fully discussed, as we 
have no doubt they were. 

The decrees presented to me seem to be in 
conformity with the views and mandate of 
the supreme court except that against the 
city of New Orleans, which will be so modi- 
fied as to embrace only the lands which were 
in possession of the city at the time of filing 
the bill in this case. 

[NOTE. For other eases involved in this 
litigation, see note to Gaines v. Lizardi, Case 
No. 5,175.3 
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GAINES v. LIZARDI et ah 

FUENTES et al. v. GAINES. 

[3 Woods. 77; i 9 Chi. Leg. News, 305.] 

Circuit Court, D. Louisiana. April Term, 
1877. 

Prescription— Actions for the Nullity of Tes- 
taments in Louisiana — Opening and Proving* 
Will — Requirements as to Olographic Will 
—Possessors in Goon Faith. 

1. Article 3540 of the Civil Code of Louisi- 
ana> which declares that actions for the nullity 
of testaments are prescribed in five years, re- 
fers to actions brought against parties "who are 
in possession under a Trill, and has no applica- 
tion to a suit in which a will is relied on as 
a muniment of title by a party out of posses- 
sion. 

2. Articles 942, 943, La. Code Pr., prescrib- 
ing what the proces verbal required to be 
made at the opening and proving of a will shall 
contain, do not, with the exception of that pro- 
vision which relates to the order for executing 
and recording a will, apply to wills which are 
lost. 

3. "Where the proof showed that an olographic 
will was written, dated and signed by the tes- 
tator, and bore date of some day in a designat- 
ed month, but did not show of what particular 
day, this established sufficiently a compliance 
with the requirement of the Civil Code, that 
an olographic will shall he entirely written, 
dated and signed by the testator. 

4. A discussion of the evidence to establish 
the fact that Daniel Clark duly executed a will 
in the year 1S13, whereby he instituted his 
daughter, Myra Clark, as his universal legatee. 

5. Discussion of the evidence to rebut the 
presumption that Daniel Clark destroyed said 
will, arising from the fact that it could not be 
found after his death. 

6. Parties who claimed title to property of 
the estate of Daniel Clark, derived under his 
will executed in 1811, could not, in a suit 
brought by the universal legatee under his will 
executed in 1813, be considered as possessors in 
good faith and entitled to plead the prescription 
of ten years. 

[In equity. These were suits by Myra 
Clark Gaines against M. J. Lizardi and others, 
and seven other suits by the same complain- 
ant against divers defendants, and by Joseph 
Fuentes and others against Myra Clark 
Gaines.] 

Heard upon the pleading and evidence for 
final decrees. In the case of Fuentes v. 
Gaines, the complainants sought a revocation 
of the probate of the will of Daniel Clark, 
known as the "Will of 1813." In the other 
cases Mrs. Gaines, as complainant, set up title 
claiming as universal legatee of Daniel Clark, 
under his said will, executed in 1813, to real 
estate in the city of New Orleans, in posses- 
sion of and claimed by the defendants re- 
spectively, charged them as trustees, prayed 
for discovery, and for a decree establishing 
her title and putting her in possession. By 
agreement of parties the cases were all ar- 
gued and decided together. 

W. R. Mills, for Myra Clark Gaines. 
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James McConnell, for Joseph Fuentes, com- 
plainant in the last named case, and for the 
defendants in the other cases. 

BILLINGS, District Judge. The full argu- 
ment of counsel, occupying seventeen entire 
days and an examination of the records, have 
satisfied me that the various decisions ren- 
dered by the supreme court of the United 
States have concluded me upon very many 
of the questions of law which have been pre- 
sented. I shall first consider the suit for the 
revocation of the prohate of the will. 

The supreme court of the United States in 
their opinion pronounced in this case (Gaines 
v. Fuentes, 92 U. S. 10), in" order to determine 
whether it was removable from the state to 
the United States court, has defined its na- 
ture and has characterized it as follows: 
'The action cannot be treated as properly 
instituted for the revocation of the probate, 
but must be treated as brought against the 
devisee by strangers to the estate to annul 
the will, as a muniment of title and to re- 
strain the enforcement of the decree by which 
its validity was established, so far as it af- 
fects their property." 

It is a suit which was instituted as an ad- 
junct and means of defense to the numerous 
other suits for the recovery of real estate in 
which the complainant rested her title upon 
a will, the substantial allegation being that 
the will was admitted to probate upon false 
and insufficient testimony. It has now been 
cumulated with these other actions. It is 
therefore to be viewed and tried as if it were' 
a pleading in these other actions, presenting 
the issue devisavit vel non. It presents the 
broad question, was there a will, unfettered 
by the restrictions of the Code relating to ac- 
tions to annul the probate of wills? Before 
considering the cause upon the merits, I will 
dispose of the plea of prescription of five 
years. Civ. Code, art 3540 (3505), provides 
as follows: "That actions for the nullity or 
revision of contracts, testaments or other acts 
are prescribed by five years." 

I think this article refers to actions brought 
against parties who are in possession under a 
will, and that it has no application to a will 
invoked as here, by a party out of possession 
as a muniment of title against those in pos- 
session not claiming under the same will, 
and that whenever by and against such par- 
ties a will is relied upon to establish a link 
in the chain of title it may be attacked. I 
thmk, therefore, the plea should be overruled. 

The other exception, viz., that the plaintiffs 
(complainants), Fuentes et al., could not main- 
tain their actions, as strangers to the estate 
of Daniel Clark, is disposed of by the fact 
that in the supplemental petition they 
claimed to have derived title from Keif and 
"Chew, executors, or as attorneys in fact of 
Myra Clark, universal legatee, under the will 
of Daniel Clark, known as the "Will of 1811;" 
and by the further fact that the consideration 
of this case with the others renders the peti- 
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tion or bill of complaint in this action in ef- 
fect a plea interposed in the others, which 
may be termed direct actions. 

This brings me to the question: Was there, 
according to the evidence presented before 
me, a will? Has the will of 1813 been estab- 
lished before me as an instrument executed 
by "Daniel Clark, and clothed with the requi- 
site formalities of a last will and testament 
according to the laws of Louisiana? It is 
urged by the complainants, Fuentes and oth- 
ers: 1. That the proces verbal which entitles 
this will to be received as a probated will is 
wanting. 2. That the will as probated is not 
shown to have been dated, and thus does not, 
in that respect, comply with the requirements 
of the law in respect to olographic wills. 3. 
That the evidence disproves, or fails to prove, 
that such a will ever existed; and, 4. That if 
such a will was ever executed, since it was 
not found after the death of the testator, the 
presumption of law is, that it was destroyed 
by the testator animo cancellandi, and that 
this presumption has not been rebutted by 
the proofs. 

1. As to the absence of the proces verbal. 
Articles 492, 493, Code Pr., give the textual 
provisions of the law as to what the proces 
verbal shall contain; but it is clear they can- 
not, with the exception of that provision 
which relates to the order for executing and 
recording the will, apply to wills, which, as 
in this case, are lost 

The reasoning of the supremeicourt of Lou- 
isiana, and their decree in which they order 
the recording and execution of this identical 
will without any such proces verbal, and 
when in the nature of things no such recital 
as is pointed out in the requirements of the 
Code of Practice before referred to could ex- 
ist, is an authoritative decision upon the law 
of Louisiana on this point Succession of 
Clark, 11 La. Ann. 125. Judge Lee, sitting 
as a probate judge, while finding the proofs 
sufficient to establish the will, decreed 
against its being admitted to probate on the 
ground that the proof was not, in manner 
and form, such as the statute required. 
* There was, therefore, no probate of the will 
in the lower court, but on appeal the su- 
preme court reversed the decree and ordered 
the will executed. What they did in that 
case is a practical construction of the law up- 
on the point as to how a lost will may be 
probated, and of its admissibility when so 
probated. 

The second objection: "That the will is 
not shown to have been dated." Article 1588 
(1581), Civ. Code, declares "an olographic 
will shall be enirely written, dated and sign- 
ed by the hand of the testator." On this 
point of date the testimony adduced before 
me is precisely the same as that before the 
supreme court of Louisiana at the time the 
will was probated. They found it sufficient 
—that is— they must have found that the will 
was dated; that the year, month and date 
were written by the testator. 
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Again, the two witnesses who read the will 
were Mrs. Smythe and Mr. Bellechasse. Mrs. 
Smythe, at page 141, probate record, in an- 
swer to the twenty-sixth interrogatory, says: 
"The whole of this will was in Mr. Clark's 
handwriting; it was dated and signed by Mr. 
Clark at the time I read it." At page 143, in 
answer to the thirty-second interrogatory, she 
says: "It was dated in July, 1813." Belle- 
chasse, at page 162, probate record, says in 
answer to interrogatory twelve: 

"The last will of Clark, to wit, the will of 
1813, was legal in form because it was writ- 
ten wholly in his (Clark's) handwriting, and 
was dated and signed by him." These wit- 
nesses both testify that the will was dated, 
and one of them adds, "it was dated in July, 
1813." The fair meaning of their language is 
that it bore the year, month and day; and 
the meaning of the language of Mrs. Smythe, 
that it bore date on a particular day of July, 
Anno Domini 1813. 

If a jiu-y had found a special verdict that 
the will bore date on some day in July, 1813, 
though they did not specify what day, so 
long as being in July, left it the last will of 
Clark, would not a court be bound to give 
judgment that the will was dated? And the 
testimony of these two witnesses, uncontra/- 
dicted, is on this point equivalent to a special 
verdict. It is proven that the will bore date 
on some one of the days in July, 1813, and 
this is sufficient. 

The third objection, that the evidence dis- 
proves, or fails to prove, that this will ever 
existed; and, fourth, that if it was ever exe- 
cuted, since it was not found after the death 
of the testator, the presumption of law is that 
it was destroyed by him for the purpose of 
canceling, and that this presumption has not 
been rebutted. 

The testimony which has been read before 
•me is in almost all respects identical with that 
adduced before the supreme court of Louisi- 
ana (Succession of Clark, 11 La. Ann. 125, 
126, 127), and is there stated with clearness 
and fairness by Judge Lee and by the su- 
preme court, as follows: 

"In looking for the testimony which might 
solve the question whether such a will had 
ever been executed or not, a reasonable in- 
quirer would naturally turn for information 
to those who were most with the deceased in 
the latter part of his life, and especially (if 
they could be found) to those who were with 
him in the last moments of his existence,, 
when the hand of death was on him. Such 
witnesses, if they had no interest in divert- 
ing his property into any particular channel, 
might be considered as the best and most 
reliable that could be produced, and it ap- 
pears to be precisely testimony of this char- 
acter that the petitioner presents in support 
of her application. 

"It appears that Boisfontaine had business- 
relations with the deceased, which brought 
him into frequent intercourse with him, and 
that for the last two days of his life, and up 



to the moment of his death, he was with 
him; that De la Croix and Bellechasse were 
intimate personal friends, and that they 
were with him shortly before his death. 
Now, these witnesses all concur in stating 
that Clark said he had executed a will pos- 
terior to that of 1811. They also testify that 
within a few months prior to his death he 
was making arrangements for the disposal 
of his property by a last will. He called on 
De la Croix to get his consent to act as ex- 
ecutor, and also as tutor to his daughter 
Myra, expressing his intention of making a 
generous provision for her in his will. De 
la Croix further states that Clark afterwards 
presented to him in his (Clark's) cabinet a 
sealed packet which he declared to be his 
last will, informing him at the same time 
that in case of his death it would be found 
in a small black trunk which he had there. 
"Boisfontaine, wno was with Clark when 
he died, says that Clark in his last illness, 
spoke of executing his last will; said it was 
to be found in a room down-stairs in a small 
black trunk; that he had left the greater 
portion of his property to his child, Myra; 
that Bellechasse, De la Croix and Pitot were 
to be his executors, and that about two hours 
before he died he instructed his confidential 
servant, Lubin, that in case of his death the 
small black trunk above referred to was to 
be delivered to De la Croix, and enjoined on 
him, as soon as he (Clark) was dead, to be 
sure and take it to him. He stated that 
Clark expressed his satisfaction that he had 
provided for his daughter Myra, leaving her 
all his estate, and that De la Croix had con- 
sented to act as her tutor. He also states- 
that he was present about fifteen days be- 
fore Clark's death, when Clark took from 
the small black case a sealed package and 
presented it to De la Croix, stating that it 
was his last will, recapitulating some of its 
provisions, and reminding him of his prom- 
ise to act as tutor to his daughter. He fur- 
ther states that several persons, shortly be- 
fore Clark's death, had seen the will, and 
corroborated Clark's statement as to its con- 
tents, and that Judge Pitot, Lynd, the no- 
tary, the wife of William Harper and Belle- 
chasse were among the persons referred to." 
"Now," the judge a quo proceeds, "I think 
there can be no doubt, setting aside the tes- 
timony of Bellechasse and Mrs. Wm. Har- 
per, that Clark did execute a will shortly be- 
fore his death; that the principal object of 
making this will was to recognize as his- 
daughter the present applicant, and to make 
suitable provision for her; that the execu-' 
tors of this will were Pitot, Bellechasse and 
De la Croix, and that De la Croix was ap- 
pointed tutor of his daughter Myra; that 
this will must have been in existence until 
death, if not after that event, and that Clark 
within a very short time previous to Clark's 
himself died believing it was in existence. 

"That such was the opinion of De la Croix 
himself at the time, is evident from the fact 
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that twenty-four hours had scarcely elapsed 
alter the probate of the will of 1811, before 
he made oath that he verily believed that 
Daniel Clark had made a testament poste- 
rior to that of 1811, and its existence was 
known to several persons, and he according- 
ly applied for and obtained an order of the 
court commanding every notary in the city 
to declare whether such document had been 
deposited with him." 

If the foregoing facts may be considered 
as proved, independent of the testimony of 
Bellechasse and Mrs. Wm, Harper, the addi- 
tional testimony of these last named wit- 
nesses, with reference to the form of the exe- 
cution of the will and its contents, will rest 
upon a basis of probability, which must 
strengthen if it does not anticipate the con- 
viction of its truth, for it is to be remember- 
ed that Clark knew how to draw an olo- 
graphic will in due form, having already 
done so in the execution of a previous will, 
and knowing what was necessary to its va- 
lidity it -would be improbable in the extreme 
that he would omit any of the few necessary 
formalities. 

When Bellechasse and Mrs. Harper, there- 
fore, testify directly to the execution of the 
will, and having been written, dated and sign- 
ed in the proper handwriting of the testator, 
they testify to the existence of facts which 
are, at least, probable, and upon the -assump- 
tion that the will was executed, are matters 
approaching t6 certainty independent of their 
testimony; so with regard to the appoint- 
ment of executors, of the tutor, and of the 
general dispositions of the will described in 
the petition. 

They state that Clark did what he told oth- 
ers he intended to do, and what, from the 
whole tenor of his conduct, it was very prob- 
able he would do. 

It does appear, however, that all the con- 
tents of the will as sworn to by Mrs. Wil- 
liam Harper, are also sworn to by Belle- 
chasse, and though the testimony of the lat- . 
ter does not contradict that of the former, 
but confirms it, yet his testimony does not 
relate to any portions of the will, except such 
as relate to its form, the institution of his 
daughter as universal legatee, and the ap- 
pointment of De la Croix, Pitot and Belle- 
chasse as executors. Indeed, the examina- 
tion of witnesses does not appear to have 
been conducted with any reference to a de- 
tailed description of the will. 

They, however, both state distinctly that 
they read the will; that it was wholly writ- 
ten, dated and signed by Clark; that he 
thereby instituted Myra Clark, his daughter, 
his universal legatee, and appointed De la 
Croix, Pitot and Bellechasse his executors. 
From an examination of the whole testi- 
mony, and considering the conduct of the de- 
ceased, his repeated declarations up to the 
very day of his death, together with his anx- 
iety to make ample provision for his daugh- 
ter, the judge of the lower court adds: "I 



feel, satisfied that the legal presumption 
(which in the case of a lost will would neces- 
sarily exist) that it was destroyed or revoked 
by the testator, must be considered as sat- 
isfactorily rebutted." 

In addition to the statement of facts and 
conclusions in regard to them of the judge 
of the lower court, it may be remarked that 
De la Croix states that the indorsement upon 
the will which he saw sealed up was in these 
words. "Pour etre ouvert en cas de mort" 
This indorsement does not appear in the will 
of 1811, and the will which he saw was 
doubtless the will of 1813. 

The chief testimony offered by the com- 
plainant Fuentes in addition to that which 
is there offered, is the testimony of Mazu- 
reau's probate record, page 432, and the 
answers of Relf and Chew. Mazureau's 
letter, cannot, in my opinion, be received 
as evidence. It is simply a statement in 
writing of a person not a party to, or a 
witness in these causes or in any cause, and 
not under oath, and I know of no principle 
of evidence upon which it is admissible. 
The answers of Relf and Chew are an em- 
phatic denial, but they do not outweigh the 
force of the direct and circumstantial evi- 
dence in favor of the execution of this will. 
In this connection I will consider the testi- 
mony of Mr. Brown, which is urged to in- 
validate that of Mrs. Smythe, and the letter 
of Bellechasse to Mr. Cox, as tending to show 
uncertainty in his recollection of the terms 
of the will. Mr. Brown testifies that Mrs. 
Smythe visited in his family during the sum- 
mer after Mr. Clark's death; that she spoke 
often and most particularly about his death 
and estate, and never referred to the will of 
1S13. If these statements are to be consid- 
ered as properly in evidence, they are to be 
considered as urged against the witness, to 
whose attention they were never called, and 
who, therefore, never had an opportunity to 
explain, or by other testimony ^rebut them. 
Mrs. Smythe was evidently attached to 
Myra, now Mrs. Gaines, whom she had 
suckled, and may have considered that there 
was no good then to be derived by her in 
speaking of the will; or, what is equally pos- 
sible, she may have made reference to it 
which was not understood or was forgotten 
by Mr. Brown. A number of witnesses at- 
test her entire respectability and credibility, 
and taking Brown's testimony in the most 
favorable light, it does not necessarily con- 
tradict and cannot avail to materially weak- 
en the testimony of a disinterested witness, 
clearly intelligent, and proved by numerous 
witnesses to be trustworthy. 

As to the letter of Bellechasse to Mr. Cox, 
probate record, page 855, vol. 1, he is record- 
ed as saying: "I was one of his executors, 
as well as Messrs. Relf, De la Croix and 
Pitot" Thus adding Relf to the executors 
whom he and Mrs. Smythe say were named 
in the last will. But in the next sentence, 
with reference to his avowal of having re- 
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ceived a conveyance of fifty-one lots in 
secret trust for Myra, now Mrs. Gaines, he 
uses the same names and in the same or- 
der. This all appears as a translation, the 
French original having mysteriously disap- 
peared. Now, it is quite possible that either 
in writing out the translation of the letter, 
the copyist may have fallen into the error of 
using all the three names m both collocations, 
though in the first, that of Relf might not 
have stood in the original, or in the original 
letter, if, as Bellechasse states, he wrote 
through an amanuensis and by dictation; 
the name of Relf may have by mistake 
slipped in in one of the collocations, although 
the writer never designed it to be there, and 
never observed that it was there. 

Now, as to Bellechasse, with the exception 
of this letter to Cox, there is nothing in the 
record to impugn or qualify what he says; 
his language and ideas throughout are those 
of an earnest, chivalrous man, who is en- 
tirely sincere. There is a further fact, that 
upon the death of Clark he avowed that the 
fifty-one lots of ground had been placed in 
his name in secret trust for Clark's daughter, 
now Mrs. Gaines. It seems to me that he 
appears not only as an unimpeached, but 
as a thoroughly upright witness, and I have 
never read testimony which has impressed 
me as uttering more frankly the truth. 

I think, then, that the testimony of Mrs. 
Smythe and that of Bellechasse is unshaken, 
and they establish the will. But they are 
not alone. De la Croix himself was a wit- 
ness in favor of the second will, though 
subsequently he sought to vary his testi- 
mony. On page 78 of the probate record, he 
says: "Clark, some months previous to his 
death, asked me to become tutor to Myra;" 
that a month or two after this conversation 
he, deponent, called to see Clark, who had 
his house on the Bayou road; he found him 
in his cabinet; he had just sealed up a pack- 
et, the superscription on which was as fol- 
lows: "Pour etre ouvert en cas de mort;" 
that Clark threw it down in presence of de- 
ponent and told him that it contained his 
last will and some other papers which would 
be of service. 

It is to be observed, as the supreme court 
of Louisiana noticed, this superscription ef- 
fectually proves that this envelope must 
have contained a will other than that of the 
will of 1811. The testimony of Boisfontaine, 
at page 79 of the probate record, states that 
Clark, in his last illness spoke to him about 
his last will and testament, and told de- 
ponent that he had left the greater part of 
his property to his child, Myra, and that 
he had made a disposition in his last will to 
that effect He says Clark always told him 
(deponent) that Myra was his daughter; 
that he loved her, and would leave her all 
that he could as a father. It is to be ob- 
served that Bellechasse's testimony, at page 
162 of the probate record, in reply to the 
12th cross-interrogatory, states that Judge 



Pitot, the judge of the court of probate, at 
New Orleans, examined the will after it was 
finished. Mrs. Marian Rose Davis, at page 
167 of the probate record, in answer to the 
19th interrogatory, says, "When we were 
about to depart from Louisiana in 1S12, Mr. 
Clark said that she, Myra, would be his heir; 
that he intended to leave his estate to her. 
He spoke in terms of great affection and pe- 
cuniary ambition about her, and again said 
that he should leave her all his estate; his 
ambition was stimulated to make her very 
rich." Again, in answer to the 21st inter- 
rogatory, "He spoke of her as his heir, and 
in speaking of her education said, he wished 
her educated in a manner suitable to take 
in society the standing of the heir of his es- 
tate." 

Samuel B. Davis, page 172, in- answer to 
the twelfth interrogatory, says: "Mr. Clark 
always did manifest the warmest affection 
and deepest interest towards his daughter; 
he has repeatedly told me that he intended 
to leave her his property, and I never doubt- 
ed that he was entirely sincere." To the 
eighteenth interrogatory, on the same page, 
he says: "I heard him (Clark) on all occa* 
sions express himself in favor of her (Mrs. 
Gaines) as his daughter and heir; it was 
an everyday conversation when we met." 
In answer to the twenty-first interrogatory, 
at page 173, he says: "It was impossible for 
any father to have manifested more solici- 
tude and affection than he did. In- my last 
interview with Mr. Clark his conversation 
turned almost exclusively on the subject of 
his child; it was then that I received the in- 
structions relative to her education, about 
which he seemed to be very solicitous, and 
about the place he wished her to take in 
society w T hen she arrived at the years of 
maturity." 

Wiliam Miller, at page 179 of the probate 
record, says, in answer to the twelfth, thir- 
teenth and fourteenth "points: "That Clark 
frequently expressed much affection for the 
said child Myra, and stated that he intended 
to make ample provision for her as one of 
his heirs." 

If human testimony can establish a fact, 
it is here proved by overwhelming evidence 
that it was the settled purpose of Clark to 
make Myra his heir by his last will; that 
for some reason, probably that stated by the 
supreme court in 24 How. [65 U. S.] 553 and 
6 Wall. [73 U. S.] 642, he did not, during his 
life-time, wish publicly to acknowledge her 
as his child, or admit the marriage with her 
mother, but that to all his friends he admit 
ted that she was to be his heir. Now, can 
any reason be suggested why Daniel Clark, 
when the shadows of death gathered around 
him, should have changed his purpose to do- 
this late justice to a daughter to whom he 
was so devotedly attached, and from whom 
he had withheld the enjoyment of the rights 
to which, as his child, she was entitled? 
It seems to me not It seems to me that 
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as his years advanced liis attachment to 
his child and his purpose to provide for her 
by his last will, as was natural, continued to 
increase. Now, when we add to this the 
clear and undisputed testimony of Mrs. 
Smythe and Bellechasse as to the* terms of 
this will, that it was a will made in Myra's 
interest, and precisely such a one as a father, 
with the settled purpose that the other wit- 
nesses testify he avowed to them with ref- 
erence to her, would have made, that we 
have here conclusive testimony not only of 
his purpose to make this will, but that he did 
make it And this testimony is drawn from 
precisely the sources where we would have 
supposed that it would be found to exist, viz., 
from the intimate friends of the testator. 

I think if human testimony can establish 
the execution of this will, it is found in this 
record, and that an olographic will, -such as 
is claimed by airs. Gaines, to have existed 
was made, written, signed and dated by her 
father, Daniel Clark. This brings me to the 
last question of fact, with reference to the 
will. 

The will not being found after his death, is 
the presumption of law overcome by the evi- 
dence in this case? Is it proved that the will 
existed up to and after the death of Clark? 
It does not seem to me to be necessary to con- 
clude that Relf destroyed it Clark may have 
deposited it with some person who never pro- 
duced it "What does the evidence show as 
to the continuance of its existence up to the 
time of his death? The mind of any one 
familiar with the evidence in this case, it be- 
ing established by irrefragable testimony 
that he had made the will of 1S13, would be 
reluctant to believe that a father who had hy 
a last will given all his property to an only 
daughter, who from the reason probably 
that the acknowledgment of the marriage 
with her mother would have interfered with 
his personal ambition, had during his life 
time withheld such an acknowledgment from 
the public; had, in fact, lived a two-fold life, 
one part of which was necessarily inconsist- 
ent with the other, but who had centered up- 
on this daughter all the affection which a 
father was capable of feeling, I say the mind 
of such a one would reluctantly receive the 
conviction that he had, without any change in 
his circumstances, and without any reason as- 
signed or assignable, upon his death-bed, 
changed his plan and left his daughter pen- 
niless, excepting the provision which he had 
made for her through Bellechasse. I do not 
say that the presumption arising from these 
central facts in Clark's life would in law be 
sufficient to show that the will of 1813 sur- 
vived him; but I do say that they prepare 
the mind to find in the record the testimony 
which will establish that fact Such tes- 
timony is found in the statement of Bois- 
fontaine. Boisfontaine, at pages 79 and 80, 
says that he was with Clark during the last 
two days of his life— he never left his bed- 
side, and that during his last hours he spoke 



of this will and of the gratification it gave 
him that by means of it he had provided for 
his daughter. What more natural than this? 
What more credible? And it is testified to 
by a witness who is uncontradicted, except- 
ing by a circumstance which has been at- 
tempted to be drawn from the testimony of 
De la Croix. De la Croix was made the tutor 
of Myra in the will of 1813, as well as one of 
the executors. De la Croix, in his testimony 
in the case known as No. 122, at page 536, 
states in substance, that the day before 
Clark's death he called at his house and had 
an interview with him; that nothingwas said 
about the will 1 of 1S13. 

The argument has been pressed with great 
force by the solicitors for Fuentes et al., that 
if Clark then had the will he would have de- 
livered it to De la Croix, and I am asked to 
infer from the silence of Clark in this inter- 
view on the subject of the will, that it had 
ceased to exist The conclusive answer to 
that argument is that whatever that inter- 
view was, it had not, in De la Croix's mind, 
destroyed, or at all shaken his belief that 
Clark had left the will of 1S13 in existence 
at the time of his death, for at page 11 of 
the probate record, he presented to the judge 
of probate a petition sworn to by himself, 
in which he stated that he had strong rea- 
sons to believe, and did verily believe, that 
there was a subsequent will to that of 1811, 
whose existence was well known by several 
persons, and asked that the notaries of New 
Orleans be subpoenaed to see if they could 
not produce the duplicate of this last will- 
that is, the will of 1813. " It is clear from this 
affidavit made "within a day or two, or a few 
days after the death of Clark, that De la 
Croix not only believed that the will of 1S13 
survived Clark, but that it was executed in 
duplicate, and the clear implication is that 
he believed that one of these duplicate copies 
had been destroyed after the death of Clark. 
It further appears from this affidavit of De 
la Croix, that he was expressing, not only his 
belief, but the belief of the friends of Clark. 

Now, I think the conclusion of the supreme 
court of the United States, in the case of 
Gaines v. De la Croix, 6 Wall. [73 U. S.] 
719, as to the effect which should be given to 
this statement of his, is unanswerable. 

I think his subsequent testimony, given in 
1848, after a controversy had arisen between 
him and Mrs. Gaines, goes for nothing as 
contrasted with his own affidavit made iu 
1813, and so far from the statements of De 
la Croix contradicting Boisfontaine, they are 
a powerful confirmation of his evidence upon 
this point, and go far to establish not only 
that he believed that the will of 1813 existed 
after the death of Clark, but that he believed 
it upon sufficient evidence. I think, there- 
fore, that the presumption which under the 
law of Louisiana arises from the non-produc- 
tion of the will of 1813, and* its disappear- 
ance, is most satisfactorily rebutted by the 
evidence in this case, and that it is proved 
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that the will .known as the will of 1813 was 
in existence after the death of the testator. 

I, therefore, find as a fact, that an olo- 
graphic will of Daniel Clark, in which Mrs. 
Gaines was recognized as his legitimate 
child, and, with the exception of the legacy 
to his mother, and some other small legacies, 
was made his universal legatee, was writ- 
ten, signed and dated by him; that this will 
was clothed with the requisite and legal 
formalities of a last will and testament ac- 
cording to the laws of Louisiana. 

Let the decree, therefore, be, that the pray- 
er of the petitioners in the case of Fuentes 
et al., etc., against Mrs. Myra Clark Gaines, 
be rejected. 

I now come to a decision upon what may 
be termed the direct actions, viz., the suits 
in which Mrs. Gaines seeks to charge these 
numerous defendants as trustees, and to re- 
cover from them certain real estate, alleging 
that she was the legitimate child of Daniel 
Clark, and under his last will and testament 
his universal legatee. I have found as a 
fact, upon a fresh consideration of all the 
evidence, that her allegations as to the will 
and her heirship are established. This find- 
ing carries with it all the consequences which 
are necessary to establish her title to the 
property, and leaves nothing remaining to be 
considered but the plea of prescription. 

The plea of the respondents is to the effect 
that they derived their title and have pos- 
sessed the property in good faith, and that 
this possession has continued for more than 
a period of ten years. They have thus 
sought to dissever their title from its origin, 
and have sought to stand before the court 
simply as possessors with what they say 
seemed a good title, and that therefore they 
are possessors in good faith. It is claimed by 
the solicitors of the complainant, and by his 
analysis of the chains of title under which 
the several defendants hold, it is shown that 
the title of each and every one of them comes 
back, or traces itself back to the estate of 
Daniel Clark through Relf and Chew, as the 
executors of the first will, and as the attor- 
neys in fact of Mary Clark, legatee, under 
the first will. Indeed, in the supplemental 
petition of Fuentes et al., which has been 
adopted by all these defendants under the 
agreement on file, it is alleged at page 48 of 
the Fuentes Case, 160 and 161 of the marginal 
paging, "that the said R. Relf and B. Chew 
were the testamentary executors of the said 
D. Clark under the will of 1811, and were 
also the agents and attorneys in fact of Mary 
Clark, mother and sole testamentary and le- 
gal heir of the said D. Clark, and as such 
were the parties through whom these peti- 
tioners derived title to the property now 
claimed by the said defendant" 



It is not necessary for me to comment up- 
on the effect of this judicial admission fur- 
ther than to say that it is a distinct avowal 
that they claim under Relf and Chew as the 
executors and attorneys in fact under the 
first will, and this leaves them in the situa- 
tion of having denied what they were legal- 
ly bound to know. See Gaines v. Hennen, 24 
How. [65 U. S.l 615, 616; Gaines v. Maus- 
seaux [Case No. 5,176], and what they admit 
in the Fuentes Case they did know. 

These cases are undistinguishable in prin- 
ciple from that of the case of Gaines v. Hen- 
nen, supra. It is both proved and avowed 
in this case, which was admitted there, viz., 
that the title was derived from Relf and 
Chew by the sales under the first will. Such 
a title the supreme court of the United States, 
in the case of Gaines v. Hennen, decided was 
an illegal and vicious title, and that the vice 
of the title took from the vendees all pre- 
tense of purchasers or possessors in good 
faith. In that case the supreme court took 
pains to put into their decree, after reciting 
the conveyance from Relf and Chew through 
these intermediate grantees and the convey- 
ance to Hennen, that "the defendant Hen- 
nen at the time when he purchased the prop- 
erty so described and claimed by him as 
aforesaid, was bound to take notice of the 
circumstances which rendered the acts and 
doings of the said Relf and Chew in the 
premises illegal, null and void; that the said 
Hennen ought to be deemed and hem, and 
is hereby deemed and held, to have pur- 
chased the property in question with full no- 
tice," etc. This view is adhered to in Gaines 
v. New Orleans, 6 Wall. [73 IT. S.3 716, 717, 
where the court declare that the ques- 
tion is no longer an open one. 

The evidence here on both sides as to the 
minority and the interruptions of prescrip- 
tion is precisely what it was in the case last 
referred to. Indeed it is all taken from the 
record in that case, and I think the supreme 
court of the United States have settled in the 
most solemn and authoritative manner that 
this plea cannot be urged by these defend- 
ants. Let there be judgment, therefore, for 
the complainant, Myra Clark Gaines. 

[NOTE. For other cases involved in this lit- 
igation, see Fuentes v. Guines, Case No. 5,145; 
Gaines v. Agnelly, Id. 5,173; Same v. Lizardi, 
Id. 5,174; Same v. Mausseaux, Id. 5,176; 
Same v. New Orleans, Id. 5,177; New Orleans 
v. Gaines, 15 Wall. (82 U. S.) 624; and Gaines 
v. City of New Orleans, 17 Fed. 16.1 
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Case No. 5,176. 

GAINES v. MATJSSEAUX et a!. GAINES 

v. CRONAN et al. GAINES v. COMP- 

TON et al. 

[1 Woods, 118.] i 

Circuit Court. E. D. Louisiana. April Term, 

1871. 
Discoveuy — Right of Complainant to Discov- 
ery of Defendant's Title— Multifariousness 
— FjtAUD— Equity— Pleading— Duplicity. 

1. If evidence of defendant's title furnishes 
evidence of the complainant's, the latter may 
compel a discovery of it. 

2. The fact that in Louisiana titles are regis- 
tered in a public office does not affect complain- 
ant's right to call for such discovery. 

3. A bill is not objectionable for multifarious- 
ness because it joins defendants holding distinct 
tracts of land, under distinct conveyances, if 
the main ground of defense is common to all 
the defendants. 

[Cited in Jones v. Slauson, 33 Fed. 634.] 

4. If fraud is charged against executors in 
proving a will, and acting under it, and notice 
of such fraud before their purchase of the prop- 
erty is alleged against the other defendants, a 
suit at law could not give adequate relief. 

[Cited in Gaines v. Lizardi, Case No. 5,175.] 

5. If a plea contain matter proper for a de- 
murrer, for a plea in bar, for a plea in abate- 
ment, and for an answer, it is bad for duplicity. 

These were bills in equity, and came on 
for hearing on demurrers and pleas. 

E. T. Merrick and X Q. A. Fellows, for 
complainant. 

Miles Taylor and James McConnell, for de- 
fendants. 

BRADLEY, Circuit Justice. These cases 
come up on demurrers and pleas. The bills 
are similar in character, and a description of 
one is a description of all. They are all 
substantially in the same form, as were the 
bills in the cases of Gaines v. Hennen, 24 
How. [65 U. S.] 553, and Gaines v. New Or- 
leans, 6 Wall. [73 U. S.] 642. 

The complainant in each of these bills al- 
leges that she is the legitimate daughter of 
Daniel Clark, deceased, who died in August, 
1813; and that said Clark, by his will dated 
July 13, 1813, declared the complainant to 
be his legitimate and only daughter, and 
made her his universal legatee; that he died 
seized and possessed of several tracts of 
land and real estate in the city of New Or- 
leans and its vicinity, a description, of which 
Is given: that in the year 1811, he had made 
another will (which was revoked by the will 
of 1813), by which former will he made hi» 
mother, Mary Clark, his universal legatee, 
and one Relf and one Chew executors; that 
the defendants claim the lands possessed by 
them, which are parcel of the lands describ- 
ed as belonging to Daniel Clark, under and 
by virtue of sales made" by Relf and Chew 
as such executors; whereas the bill charges 
that such sales -were void; that the requisite 

, t [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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formalities were not observed to authorize 
executors to sell; that no orders to sell were 
made by the proper judges; that the pro- 
ceedings were in divers other respects, speci- 
fied in the bill, defective and illegal; and 
that the defendants were chargeable with 
notice of t'.iese illegalities when they became 
purchasers of the property held by them re- 
spectively. The bill sets out the probate of 
the will of 1813, and various collateral mat- 
ters relating to the history thereof, and of 
the complainant, and prays for a discovery 
of the particular deeds and chain of title 
under which the defendants severally claim; 
and a discovery and account of the rents and 
profits received by them respectively; and a 
decree that the property be delivered to the 
complainant The bill is objected to: 

1. Because it seeks discovery of the de- 
fendant's title. It is undoubtedly, a general 
rule that the complainant cannot compel the 
defendant to discover the evidence of his 
(the defendant's) title when it does not also 
constitute evidence of the complainant's title. 
But if it does furnish evidence of the com- 
plainant's title, then it is not privileged from 
discovery. It is laid down distinctly that a 
complainant "is entitled to a discovery of 
everything which may enable him to defeat 
the title which it is expected will be set up 
against him." Pol. Prod. Doc. p. 22, vol. 
77, Law Library. "If the defendant," says 
the lord chancellor, in one case, "pleads 
that a certain deed forms a part of his title, 
and withholds the deed, he cannot be com- 
pelled to produce it, because it is the de- 
fendant's title, and not the plaintiff's; but 
if the plaintiff alleges that the deed contains 
something which would show that the plain- 
tiff is entitled, to support the plaintiff's title, 
the defendant is bound to answer that ques- 
tion. He may not be bound to produce the 
deed, if he negatives that ground on which 
the plaintiff claims the inspection of it; but 
then, although it is the defendant's title, it 
is part of the plaintiff's evidence, and may 
be the most important part of the plaintiff's 
evidence, who may find in a deed consti- 
tuting the defendant's title a recognition of 
that which, if true, would supersede the 
title set up by this subsequent instrument" 
Attorney General v. Corporation of London, 
12 Beav. 8. 

This is precisely the case here. The com-' 
plainant-alleges that defendants hold under 
the void sale of Relf and Chew. If this be 
true, the complainant's case is established. 
For as both titles are derived from Daniel 
Clark; one through the will of 1S11, and the 
other through the will of 1813; the latter 
title must be the best It is important to 
the complainant, therefore, to show that the 
defendants do claim title under the will of 
1811. This is a part of her evidence of title 
as against the defendants. Of this evidence 
she is entitled to a discovery. If the de- 
fendants do not, either immediately or re- 
motely, derive title from Relf and Chew un- 
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der the will of 1811, they can so state in 
their answer, and thus excuse themselves 
from showing how they do derive their title. 
But they must be careful not to deny what 
they are legally bound to know. The fact 
that, in this state, titles are registered in a 
public office, does not alter the case. The 
defendants may, possibly, rely on other titles 
than those which are registered. And, more- 
over, the complainant is not bound to search 
the records for the purpose for which she 
desires this discovery. 

2. The next ground taken is, that the bill 
is multifarious, because it joins defendants 
holding distinct tracts of land under distinct 
conveyances. This very question was fully 
discussed in the first case which the com- 
plainant brought in this court for the re- 
covery of her rights,— the case of Gaines v. 
Keif, commenced in July, 1S36, and reported 
in 2 How. [43 U. S.] 619. The various tracts 
of which Daniel Clark died seized were de- 
scribed by the bill in that case, as in this; 
and recovery was sought against a large 
number of persons in possession thereof, as 
is sought here; and on demurrer in this 
court, the judges were divided in opinion. 
The case being certified to the supreme 
court, it was held that the bill was not ob- 
jectionable for multifariousness in the re- 
spect referred to. The court say: "The 
main ground of defense, the validity of the 
bill of 1811, and the proceedings under it, is 
common to all the defendants. Their in- 
terests may be of greater or less extent, but 
that constitutes a difference in degree only, 
and not in principle. There can be no doubt 
that a bill might have been filed against each 
of the defendants, but the question is, 
whether they may not all be included in 
the same bill. The facts of the purchase, 
including notice, may be peculiar to each 
defendant; but these may be ascertained 
without inconvenience or expense to code- 
fendants. In every fact which goes to im- 
pair or establish the authority of the execu- 
tors, all the defendants are alike interested. 
In its present form the bill avoids multi- 
plicity of suits, without subjecting the de- 
fendants to inconvenience or unreasonable 
expense." 2 How. [43 U. S.] 643, 644. Two 
distinct matters were introduced into that 
case, in which the majority of the defend- 
ants were not interested; namely, the claims 
of Catharine Barnes and her husband, and 
the account prayed against the executors, 
Keif and Chew. The court permitted the 
bill to be amended by the omission of these 
matters, and, with that amendment, held 
it to be unobjectionable. That case is pre- 
cisely in point, and must be considered as 
governing this. 

3. The next objection is, that the complain- 
ant has a sufficient remedy at law. This 
point, if well founded, could not have es- 
caped the attention of the eminent counsel 
who argued the cases of Gaines v. Hennen 
and Gaines v. New Orleans [supra], before 



the supreme court. Some of the very cases 
now before me were before that court then. 
And the very same point was taken in the 
answers of the defendants in the latter case, 
and must have been passed upon by the 
court, although not formally discussed in 
the opinion. 

The precise question was also raised in 
the before mentioned case of Gaines v. Relf, 
2 How. [43 U. S.] 619. And although the 
executors of the will of 1811 were parties 
to that suit, and were charged with fraud- 
ulently setting up that will, yet jurisdiction 
was sustained, as well in view of the pe- 
culiar nature of the case, independent of that 
part of it. The point is discussed by the 
court on pages 647-650,* and on page 649 
the following observations occur: "But the 
controversy is rendered complicated by the 
numerous parties and the various circum- 
stances under which the purchases were 
made. Besides, many facts essential to the 
complainant's rights are within the knowl- 
edge of the defendants and may be proved 
only by their answers. Of this character is 
the fraud charged against the executors in 
proving the will and acting under it, and 
the notice of such fraud before their pur- 
chase, alleged against the other defendants. 
If fraud shall be established against the 
executors, and a notice of the fraud by the 
other defendants, they must be considered, 
though the sales have the forms of law, as 
holding the property in trust for the com- 
plainants. Under these circumstances a suit 
at law could not give adequate relief. A 
surrender of papers and a relinquishment of 
title may become necessary. The powers of 
a court of chancery in this view are required 
to do complete justice between the parties." 

In view of these considerations, the su- 
preme court, in that case, returned for an- 
swer, the circuit court had jurisdiction of 
the case, and that it did not belong exclu- 
sively to a court of law. Add to this the 
discovery sought in relation to the claim of 
title by the defendants under the will of 
1811, and in relation to the rents and profits 
received by them, and it will appear that 
the elements of equitable jurisdiction are- 
sufiiciently involved in the case. 

4. Several matters are set up by way of 
plea. A glance at these pleas shows, how- 
ever, that they not only contain matter not 
proper for a plea, but that they are bad for 
duplicity. 

It is a general rule, that a plea must con 
tain but one matter or point, and that only 
one plea can be filed to the whole bill, or 
to any specific part thereof. Story, Eq. PI. 
§§ 652-657. The pleas in these cases really 
amount to answers. The matters set up 
therein can as well be set up in answers as 
in pleas, and several of the points made are 
such as have already been disposed of on 
demurrer. Most of them are a jumble of 
different defenses. Take for example the pleas 
of Mrs. Matthews, in case [docket] No. 5,058: 
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"For her several and separate pleas," to use 
her own language, "she doth say" (I give 
the substance of the pleas that follow): (1) 
That the complainant has a complete remedy 
at law. (2) Prescription for thirty years. 
(3) That the defendant has made expensive 
and useful improvements for which she is 
entitled to compensation by the laws of 
Louisiana. (4) That a suit in chancery de- 
prives her of a trial by jury to which she 
is entitled by the seventh amendment of the 
constitution. (5) That a suit is now pend- 
ing in the state probate court (Second dis- 
trict court of New Orleans), in which the 
validity of the will of 1813 is called in ques- 
tion. 

In this paper we have presented to us, 
mixed up together, matters proper for a 
demurrer, for a plea in bar, for a plea in 
abatement, and for an answer, and severally 
unsuitable for any other form of pleading. 
Such irregular modes of pleading cannot be 
tolerated. And when it is remembered, that 
every defense, whether in law or in fact, 
can be set up in an answer, I have no hesita- 
tion in overruling the demurrers and pleas 
in these cases. 

An order will be made to overrule the sev- 
eral demurrers and pleas with costs, and 
requiring the defendants to answer the com- 
plainant's bill in each case, on or before 
the rule day in December next. 

[NOTE.- For other cases involved in this 
litigation, see note to Gaines v. Lizardi, Case 
No. 5,175.3 
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Case No. 5,177. 

GAINES v. NEW ORLEANS. 

GAINES v. LIZARDI et al. . 

[1 Woods, 104.] i 

Circuit Court, E. D. Louisiana. April Term, 
1871. 

Pkactice in Equity — Exceptions to Master's 
Report —Hearing bt Court — Possession of 
Property in Bad Faith — Rents and Profits 
—Improvements— Prescription. 

1. The rule of practice is, that no exceptions 
to a master's report will be heard by the court, 
which have not been made before the master; 
and in the absence of very special circum- 
stances, the court will feel bound to enforce it. 

[Cited in Hatch v. Indianapolis & S. R. Co., 
9 Fed. S58; In re Thomas, 45 Fed. 790; 
Cutting v. Florida Ry. & Nav. Co., 48 Fed. 
508.] 

2. Unless some particular matter is pointed 
out in which the master has committed an er- 
ror, or unless it be shown that he has adopted 
some erroneous principle on which his account 
or calculation is based, his report will be al- 
lowed to stand. 

[Cited in Celluloid Manuf g Co. v. Cellonite 
Manuf g Co., 40 Fed. 477.] 



i [Reported by Hon. William B. Woods, Cir- 
cuit Justice, and here reprinted by permission.] 



3. In Louisiana, where the possession is in 
bad faith, the possessor will not only be charged 
with what he has received, but with what he- 
might have received; in other words, with the- 
worth or value of the property. 

4. Possessors in bad faith cannot, by the law 
of Louisiana, claim the benefit of prescription 
with regard to rents and profits, any more than 
with regard to the land itself. 

[Cited in Gaines v. New Orleans, 17 Fed. 30.]. 

5. Under the law of Louisiana, possessors in 
bad faith are entitled to compensation for im- 
provements which they have erected, if accept- 
ed by the owner. The latter may require them 
to be removed. 

[Cited in Jackson v. Ludeling, Case No. 
7,139.] 

6. Manner of estimating rents and profits on 
lands, buildings and draining machine in pos- 
session and use by the city of New Orleans. 

These were cases in equity, and were- 
heard upon exceptions to the master's re- 
port. 

E. T. Merrick and J. Q. A. Fellows, for 
complainant. 

Miles Taylor, H. M. Hyams, and J. Mc- 
Connell, for defendants. 

BRADLEY, Circuit Justice. In these cases- 
the defendants except to the master's re- 
port. It does not appear, by the report of 
the master's minutes, that the exceptions 
were taken before him. The rule of prac- 
tice is that no exceptions will be heard by 
the -court which have not been made before 
the master, so as to give him an opportunity 
of considering the same and correcting his* 
report. But as counsel on both sides have 
evidently acted under a misapprehension of 
the rule, I will not overrule the exceptions 
on that ground, especially as some of them 
are of great importance to the rights of the 
parties. But it is desirable that the rule 
should be observed, and hereafter in the ab- 
sence of very special circumstances, the 
court will feel bound to enforce it It was 
declared by the supreme court of the Unit- 
ed States, in McMicken v. Perin, 18 How. 
[59 U. S.] 507, and in other cases there re- 
ferred to. 

The principal exceptions are: 

1. That the defendants did not realize the 
rents and profits which the master has 
charged them with. As this is a matter of 
fact arising upon the evidence, the court will 
not undertake to reexamine and retry the 
whole case; but will allow the report to 
stand, unless some particular matter is 
pointed out in which the master has commit- 
ted an error, or unless it be shown that he 
has adopted some erroneous principle on 
which his account or calculation is based^ 
It must be remembered that where the pos- 
session is in bad faith, the possessor will not 
only be charged with what he has received, 
but with what he might have received; in 
other words, with the worth or value of the- 
property. The case -of the city will be ad- 
verted to more particularly hereafter. 

2. It is excepted, secondly: That the mas- 
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ter has not allowed the defendants the pre- 
scription of three years for rents and profits 
received by them before the commencement 
-of the suit In this the master only fol- 
lowed the decree. The supreme court of the 
United States decided that the defendants 
were possessors in bad faith, chargeable 
with notice of the defectiveness of their ti- 
tle, and that they must severally account to 
the complainant for the rents and profits 
received by them, from the time that they 
severally came into possession; and, being 
possessors in bad faith, I think, by the law 
of Louisiana, they cannot claim the benefit 
of prescription with regard to rents and 
profits, any more than with regard to the 
land itself. There are repeated decisions to 
this effect, some of which are referred to in 
2 Hen. Dig. tit. "Possessions," II. a, p. 1195, 
No. 5. And Touillier says: "Bad faith ren- 
ders him (the possessor) liable to account 
for not only the fruits which he has re- 
ceived, but even those which he might have 
received, and which have perished by his 
negligence ; and this obligation is extin- 
guished only by the prescription of the thing 
itself; and restitution is due from the day 
when the bad faith commenced." 3 Droit 
Civile Francaise, pp. 71, 72. 
, The defendants* counsel have referred me 
to a provision of the Code of 1S08, which 
declares that the prescription of 30 years 
may be pleaded even by a knavish possess- 
or. Precisely the same provision is found in 
article 3438 of the present Code, only a little 
differently rendered in English. It reads 
thus: "The same species of property is pre- 
scribed for by 30 years, without any title on 
the part of the possessor, or whether he be 
in good faith or not." The species of prop- 
erty referred to is immovables. 

It is a sufficient answer to the argument 
derived from this article to say that it was 
not overlooked by the supreme court of the 
United States, and that its rejection as ap- 
plied to this case is res judicata. And it is 
hardly necessary to remind the defendants, 
that if Mrs. Gaines did not arrive at full age 
until December 31, 1827, as alleged in the 
bill, the 30 years had not expired when the 
bill was filed, letting alone the previous liti- 
gation of many years which had interrupted 
the prescription. 

3. The defendants except, thirdly: Be- 
cause the master charges them with the 
rents and profits of the buildings and im- 
provements, as well as of the land in its 
original state as owned by Daniel Clark. 
They claim that they are entitled to the use 
of the improvements, whether erected by 
themselves or by their predecessors in pos- 
session, and are liable to the complainant 
only for the use of the lands as Daniel Clark 
left them. 

This objection involves the general ques- 
tion of the defendants' right to compensa- 
tion for improvements and the extent there- 
of and exceptions thereto. Generally speak- 



ing, according to article 500 of the present 
Code, which is identical w r ith the correspond- 
ing article in the Code of 1808, and with ar- 
ticle 555 of the Code Napoleon, when planta- 
tions, constructions and w T orks have been 
made by a third person, with his own mate- 
rials, the owner of the soil has the right to 
keep them, or to compel the author to take 
away or demolish them. If he keeps them, 
he must pay for the value of the materials 
and the price of the labor. In other words, 
he must pay for their original cost From 
the moment he approves of and accepts the 
improvements, he is regarded as having or- 
dered them. LocrS, vol. 8, p. 181. 

This rule is a modification of the Roman 
law, which made a distinction between nec- 
essary and useful works. If necessary to the 
preservation of the property, the possessor 
in bad as well as in good faith was entitled 
to compensation; but if useful only, whilst 
the latter was entitled to reimbursements, 
the former had only the right to withdraw 
and keep the gain which he had derived from 
the improvements. The Roman rule seems 
to be adopted in this state, in the case of 
improvements which cannot be separated 
from the property, and cannot, therefore, 
according to article 500, be removed at the 
owner's option, such as the clearing of wild 
land and rendering it fit for cultivation. In 
such cases the possessor is permitted to re- 
tire with the profits he may have made, but 
without any claim of compensation for his 
labor. Gibson v. Hutchins, 12 La. Ann. 547, 
overruling the previous case of Pearce v. 
Frantum, 16 La. 423. 

The supreme court of this state seems also 
to have established another exception to the 
general rule laid down in the Code, namely, 
that a possessor, knowing that he has no 
title, that is, a mere trespasser or inter med- 
dler, is not entitled to any compensation for 
improvements. This was held in the case of 
Herriot v. Broussard, 4 Mart. (N. S.) 267. 
The court say: "The defendant's claim for 
remuneration on account of ameliorations 
or improvements on the disputed premises 
was properly rejected by the court below. 
He is not one of those possessors to whom 
our laws accord such a right; he knew that 
he held no title, for he did not accept that 
intended to be conveyed, etc." 

The same doctrine is laid down in Gibson 
v. Hutchins, 12 La. Ann. 547. Referring to 
a previous case not reported, the court say: 
"We said in Hemkin v. Overly, that we are 
unable to recognize the doctrine that one 
who makes improvements upon property to 
which he knows he has no title has any legal 
or equitable claim to reimbursement for such' 
improvements." 

The court applies the doctrine to the case 
of a settler, who takes possession with the 
hope of a preemption. "Until he actually 
makes his entry, he knows he has no title. 
He has an expectancy and nothing more. 
He is a tenant by sufferance. * * * When 
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the government parts with the title to a 
third> person, that title carries with it such 
inseparable ameliorations as the land may 
have received from the settler. The settler 
has no claim upon the owner. Of course the 
possessor, who knows he has no title, is a pos- 
sessor in bad faith." 

A. subsequent case to that of Gibson v. 
Hutchins— Cannon v. White, reported in 16 
La. Ann. 85-91,— leaves us in some uncer- 
tainty as to the true distinctions to be made 
on this subject The defendant in that case 
had reason to suspect his grantor's title 
(which was a fraudulent one), and was held 
to be a possessor in bad faith. He went into 
possession in 1S53, when only 250 acres of 
the land was under cultivation. He remain- 
ed in possession 8 years, and made and 
erected improvements valued at $5,250. The 
court considered that the use of the 230 acres 
of additional clearing and the cord wood 
consumed, more than compensated for the 
expense of clearing, and set oft! one against 
the other. But they allowed him compensa- 
tion for his other improvements. In other 
words, he was allowed for his inseparable 
improvements (the additional clearing) only 
what he was able to realize therefrom, in ac- 
cordance with the doctrine of Gibson v. 
Hutchins, and for his constructions he was 
allowed cost 

In the cases before us, the bill charges and 
the decree declares that the defendants pur- 
chased with full notice that the auction sale 
of Relf and Chew was illegal, null and void, 
and in fraud of the rights of complainant, and 
the defendants are decreed to surrender the 
property to the complainant forthwith, and 
to account to her for all the rents and profits 
from the time they came into possession. 
No deduction or limitation is mentioned ex- 
cept this, that the account should be taken 
subject to the laws of Louisiana in cases of 
such recovery. The fair interpretation of 
this limitation is, that these laws are to de- 
termine what elements go to make up rents 
and profits, and what are the proper allow- 
ances to be made in estimating the same 
under judgments or decrees of this kind. 

How is this limitation to be applied, in 
this case? The bill prayed possession of the 
property and an account and payment of all 
the rents and profits. The decree grants 
both without restriction. The defendants, in 
their answers, did not ask for any deduction 
or allowance for improvements. They 
placed themselves altogether upon their title 
and the invalidity of the complainant's title. 
They defended the title only. Nothing was 
said about improvements; and even when 
they came before the master, no statement 
in writing is made setting up any such 
claim. The defendants, if they relied on 
such a claim, ought to have presented to the 
master a statement of facts in writing,, set- 
ting forth their claim, and forming a basis 
for revisory action, if proper, on the part 
of the court The claim of the defendants 



is full of embarrassments. Nevertheless, on 
account of neglect of the proper forms of pre- 
sentation, if they are really entitled to com- 
pensation for improvements under the law 
of Louisiana, and if that subject has never 
been considered by the supreme court, it 
would be very hard to conclude them by 
the mere forms of law. The supreme court 
has expressly decreed that the complainant 
should have immediate possession of the dis- 
puted property. The claim for improve- 
ments, therefore, if it exists at all, cannot 
interfere with the surrender of possession. 
It must either be adjusted in the account for 
rents and profits or by a subsequent pro- 
ceeding. A subsequent proceeding would 
be intolerable on account of the increase and 
protraction of the litigation that would en- 
sue. The clause of the decree above re- 
ferred to, requiring the account to be taken 
subject to the laws of Louisiana, opens a 
way for the adjustment of this question be- 
fore the master, upon proper proceedings to 
be had on the part of the defendants. 

Upon a careful examination of the law, I 
am of the opinion that the defendants, were 
it not for the difficulties presented by the 
pleadings, would be entitled to compensa- 
tion for their improvements erected on the 
land. And as the question seems never to 
have been presented to the supreme court 
for adjudication, the want of a decree for 
such compensation is not necessarily to be 
regarded as res judicata against the claim. 
And although the fact that the defendants 
have never formally set up such a claim in 
their answers or in any proceeding in the 
case, presents a strong barrier to its allow- 
ance, and although it may be a great stretch 
of indulgence on the part of the court to 
allow it to be set up at this time, still the 
court may avail itself of that clause of the 
decree which directs the accounts of rents 
and profits to be taken, subject to the laws 
of Louisiana, as a basis for its allowance 
before the master on a proper presentation 
of the facts before him. But the defendants 
are in gross laches, and as a condition of 
referring the cases or any of them back to 
the master for this purpose, they must first 
severally pay the costs of the proceedings 
already had before the master; and when 
any case comes up before him, the defendant 
concerned must present a written statement 
of the facts on which he bases his claim, to- 
gether with a statement of the cost of the 
improvements claimed, in order that the 
complainant may then elect within thirty 
days from the master's report thereon, wheth- 
er she will keep the improvements, or have 
them removed at the expense of the defend- 
ant Her election should not be regarded 
as made by reason of her taking possession 
of the property with the improvements on it, 
because no proper claim for improvements 
has ever been made in the cause. And the 
presentation* of the claim under oath is not 
to be regarded as superseding due proof 
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thereof. Of course the statement should 
.show when the improvements were erected, 
and by whom, and if not erected by the de- 
fendant, that he purchased the same with 
the property. Where the grantor and gran- 
tee are both parties to the cause, the supreme 
court of this state has decided that the im- 
provements should be apportioned between 
the grantor and grantee in proportion to the 
improvements made by each. Lejeune v. 
Barrow, 11 La. Ann. 501. But that will 
depend on the fact whether the grantee has 
or has not paid for them, and does or does 
not look to his grantor for indemnity. 

In taking this account, I consider the de- 
cree of the supreme court as requiring, and 
the law of the case to be, that the entire 
rents and profits are to be accounted for by 
the defendants. As the accounts have al- 
ready been taken by the master on this basis, 
with due allowances for all ordinary ex- 
penses for repairs, insurance, taxes, etc., 
that part of the work will not require to 
be repeated. 

The case of the city is a peculiar one. 
The estimation of the rents and profits in 
that case is so uncertain and speculative, 
that I do not feel entirely satisfied as to the 
decision that should be made. The master 
evidently felt the same embarrassment. He 
says: "As the city received no rents what- 
ever, and no profits, except by the increase 
of its revenue, it is difficult to fix the amount 
to which she (the complainant) is justly en- 
titled. The master presents facts and fig- 
ures which he trusts will enable the court to 
arrive at an equitable conclusion." He then 
gives the estimate of various witnesses as 
to the annual value of the premises, includ- 
ing the draining machine, the average of 
which was $S,000; and, after deducting the 
cost of the machine and all improvements 
and repairs, he brings the city in debt the 
sum of half a million dollars ($500,000). 
Another estimate based on the additional 
revenues derived from the lands reclaimed 
by the use of the machine, after deducting 
cost and repairs, shows a profit of two hun- 
dred and eight thousand, eight hundred and 
twenty-five dollars ($208,825). Both of these 
estimates are vague, uncertain, and some- 
what speculative. 

A third estimate is made, based on the 
value of the land and buildings, without the 
drainage machine, and giving credit for or- 
dinary repairs to the buildings, independent 
of the machine. This makes the rents $157,- 
600, and the repairs $32,333.21, leaving a 
balance of $125,267.79. As the master has 
not signified his adoption of either of these 
estimates, but has stated the facts to the 
court for its equitable determination, I have 
come to the conclusion that it would be 
equitable and just to set off the profits de- 
rived by the city from the drainage machine 
for the past 35 years against the cost of 
construction and repairs, and to charge the 
city with the rents of the building and land, 



less the ordinary repairs of the buildings, 
amounting, as shown by the report; to the 
sum of $125,267.77. Whilst the profits and 
advantages of the drainage machine were 
indefinite and uncertain in amount, there 
is no doubt of their reality, nor, if we can 
place any reliance upon the estimates, is 
there any doubt of their being amply suffi- 
cient to reimburse the city for all its ex- 
penditures, including even the rent with 
which it is charged. 

A decree will be made confirming the re- 
port of the master in the Case of The City 
of New Orleans, upon the basis of the last 
alternative stated in his report; and also 
confirming his several reports in the other 
cases as far as they have gone, with leave, 
however, to each of the defendants in the 
other cases, upon payment of the master's 
costs respectively, to have a further refer- 
ence to the master for estimating the com- 
pensation due to them for improvements, 
upon the terms and principles above stated 
in this opinion. 

[NOTE. One of the respondents, the city of 
New Orleans, appealed from this decision to the 
supreme court, alleging for error — First, that the 
decree rendered by the circuit court was erro- 
neous, in that it had the effect of giving to the 
plaintiff the buildings and machinery erected by 
the city, without paying the value of the mate- 
rials and the cost of workmanship, or any other 
price whatever: second, that the sum of the 
rents and profits was made up, in part, by the 
allowance of interest at the rate of 5 per cent, 
per annum on each year's rent from the end of 
the year, which is in violation of the doctrine 
of the Code of Louisiana; third, the refusal to 
allow the plea of prescription in bar of all rents 
or profits for the use of the square, which were 
received by the city more than three years an- 
terior to the institution of the suit, December 
26, 1856. 

[The judgment of the circuit court was duly 
affirmed, and the exceptions were disallowed. 
New Orleans v. Gaines, 15 Wall. (82 U. S.) 024. 

[For other cases involved in this litigation, see 
note to Case No. 5,175.] 
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Case No. 5,178. 

GAINES et al. v. SPANN et al. 

[2 Brock. 81.] i 

Circuit Court, D. Virginia. May Term, 1823. 

Wills— Construction— Appointment of Guard- 
ian — Legacies for the Benefit of the Wakds. 

1. A testator made his will in Virginia, dis- 
posing of his estate among his wife and chil- 
dren, which will contained the following clause: 
— "It is farther my will that my wife shall 
clothe, maintain, and educate my children, in 
the best manner that the circumstances of the 
estate herein or hereby given, or to be given or 
bequeathed to her, will admit; and that she 
shall consult my executors hereinafter named, 
as to the mode of my said children's education." 
The executors appointed by this will were the 
testator's brothers, J", and S. Some eighteen 
months after the date of this will, the testator 

i [Reported by John W. Brockenbrough, Esq.] 



[9 Fed. Cas. page 1055] 



(Case No. 5,178) GAINES 



made an additional will in England, ratifying 
and confirming his former will, disposing of 
property acquired subsequently to the execution 
of the first will. By the English will, the 
testator bequeathed pecuniary legacies to his 
children to be paid out of the subsequently ac- 
quired estate, and £50 per annum to his wife, 
chargeable on those legacies. He then added: 
"And do will and direct that the guardians of 
my said children, by my said former will ap- 
pointed, shall, by their bond, of a suflicient pen- 
alty, &c., securo to be paid to my said wife, 
for her life, as aforesaid, out of the moneys 
coming to their hands, or which they shall be 
in the receipt of, for the use of, or in trust for, 
my said children, the said annuity or yearly 
sum of £50." The testator appointed by this 
will P. and EC. iboth in England) "guardians 
of the persons and estates of (his) said children, 
during and until such time as the several sums 
of money by (him) hereinbefore bequeathed to 
them (could) be paid, for their use and benefit, 
into the hands of the several persons by (him) 
nominated and appointed guardians of the per- 
sons and estates of (his) said children, under the 
said will and disposition by (him) made and ex- 
ecuted, prior to (his) departure from America, 
ns aforesaid." "And I hereby appoint the said 
P. and H. joint executors in trust of this my 
will." P., one of the executors and guardians 
under the English will, failing for a long period 
of time to account for the moneys which came 
to his hands, to a large amount, and eventually 
becoming insolvent, this suit was brought by 
the legatees, inter alia, to subject J. and S. to 
the payment of P.'s debt. Held, that the first 
will did not appoint the executors J. and S. 
guardians also of the testator's children. 
Though no form of words is prescribed for the 
appointment of a guardian, and such appoint- 
ment may be made} by words of implication, yet 
these words must convey the powers essentia"! 
to the office. 
[Cited in Desribes . Wilmer, 69 Ala. 25.] 

2. Nor does the recognition, in the English 
will, of the executors under the Virginia will 
as guardians, amount to an appointment of 
them, by implication, to that office. It is true 
that the two papers constitute, in point of law, 
but one will, but they are not to be so consid- 
ered in point of fact Had the English will been 
written (by way of codicil) on the same paper 
with the Virginia will; or had the Virginia will 
been before the testator when the English will 
was written, the subsequent clauses could not 
have been founded in ignorance or forgetfulness 
of the provisions of the Virginia will, but would 
have shown the construction put by the testator 
tipon his own words, and that those words were 
intended to appoint, and did in fact appoint, the 
executors, J. and S., guardians also. In such 
case, it seems that the court would be bound 
to adopt the testator's construction. But in this 
case, there is no reason to suppose that the 
Virginia will was before the testator when he 
drew the English will. The testator relied upon 
his memory, and this betrayed him into the er- 
ror of supposing that, by his former will, he had 
appointed J. and S. guardians, when that will, 
in fact, contained no such appointment. The 
question is not, whether a testator has a right to 
construe his own language, employed in a for- 
mer will, but whether a plain mistake respect- 
ing that language shall control its natural con- 
struction, and give to it a meaning which it will 
not bear? This is forbidden, both by authority 
and by general principles. 

3. Quaere, whether the fact, assuming it to be 
true, that the executors under the first will act- 
ed as guardians, could influence the construction 
of the will? The proof that they did act in that 
character should at least be unequivocal. A 
general understanding that they* were guardians, 
founded on the care taken by them of the in- 
fants and their estates, could not make them 
guardians.: nor the fact of their signing their 



names (without adding their characters as guard- 
ians), to adirection to a clerkto issue a marriage 
license to one of the female infants, though it 
would have amounted to an acceptance of the 
guardianship, had the appointment been explicit. 

4. But supposing J. and S. to have been 
guardians as well as executors, quaere if they 
would be chargeable, in their character of guard- 
ians, with legacies which they never received, 
and which, in strictness, never constituted a 
part of the ward's estate? 

[Cited in Freeman's Appeal. 6S Pa. St 156.] 

5. Nor were X and S. responsible, as exec- 
utors, for the legacies which came to P.'s hands. 
P. was both guardian and executor under the 
English will, and he received the legacies in one 
of those characters: if as guardian, the exec- 
utors had no right to sue him for money of the 
wards which came lawfully to his hands, if it 
was not required for the payment of debts: if 
as executor, his co-executors could not sue him. 
The English will, too, uirected the money to be 
paid to the guardians in Virginia, and not to 
the executors. The legatees, and not the exec- 
utors, were the cestui que trust, and they 
alone could coerce the execution of the trust. 

Camm Garlick, Samuel Garlick, and John 
Garlick, citizens of Virginia, were the neph- 
ews of Edward Garlick, a subject of the 
king of Great Britain, residing in Bristol, 
from whom they expected considerable leg- 
acies. In 1780, Camm Garlick went to* Eng- 
land for the purpose of visiting his uncle, 
who, some time afterwards, departed this 
life. By his will, Edward Garlick bequeath- 
ed to each of his nephews, Camm, Samuel, 
and John Garlick, £6000 sterling. In 17S2, 
after the death of his uncle, Camm Garlick 
went to Portugal, on account of ill health, 
where he died some time in that year. Be- 
fore his departure from Virginia, viz., on the 
21st of May, 1780, Camm Garlick made his 
will, disposing of his estate among his wife 
and children. In that will is the following 
clause: "It is further my will that my wife 
shall clothe, maintain, and educate my chil- 
dren in the best manner that the circum- 
stances of the estate herein or hereby given, 
or to be given or bequeathed tb her, will ad- 
mit; and that she shall consult my executors 
hereinafter named, as to the mode of my 
said children's education." The testator ap- 
pointed his brothers, John and Samuel Gar- 
lick, executors of his will. On the 6th of 
December, 1781, Camm Garlick, being then 
in England, made an additional will, in 
which he mentioned and confirmed his will 
made before his departure from Virginia. 
By this additional will, he bequeathed to his 
son Samuel, and his two daughters, Sarah 
and Mary Camm, pecuniary legacies, to be 
paid out of the money bequeathed to him by 
his uncle Edward, and gave also £50 per an- 
num to his wife, chargeable on the legacies 
to his children-. He then added: "And do 
will and direct that the guardians of my said 
children, by my said former will appointed, 
shall, by their bond, of a suflicient penalty, 
or such other security as shall be thought 
reasonable and competent, secure to be paid 
to my said wife, for her life, as aforesaid, 
out of the moneys coming to their hands, or 
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which they shall be in the receipt of, for the 
use of, or in trust for, my said children, the 
said annuity or yearly sum of £50." He also 
gave a legacy of £500 to Benjamin Pollard, 
•who was then in England, and added: "And 
I do hereby appoint the said Benjamin Pol- 
lard, and the Reverend Mr. Thomas Hall 
(also in England) guardians of the persons 
and estates of my said children, during, and 
until such time as the several sums of money 
by me, hereinbefore bequeathed to them, 
can be paid for their use and benefit, into 
the hands of the several persons by me nomi- 
nated and appointed guardians of the per- 
sons and estates of my said children, under 
the said will and disposition by me made 
and executed, prior to my departure from 
America, as aforesaid." The testator then 
directed the said Pollard and Hall, as his 
money should be collected, "and until the 
same can be paid and applied as before men- 
tioned," to place the same at interest for the 
benefit of his children; "and I hereby ap- 
point the said Benjamin Pollard and Thomas 
Hall joint executors in trust of this my 
will." He recommended it to his brothers 
to pay the sum of £100 yearly to the said 
Thomas Hall, for the space of three years, if 
that time should be required for the collec- 
tion of the effects and settlement of the af- 
fairs of his uncle Edward; and if his broth- 
ers should decline to comply with this rec- 
ommendation, so long as the said Thomas 
Hall should be employed as one of his exec* 
utors in settling the accounts of his uncle, 
he gave hini a sum equal in proportion to 
the said sum of £300. 

In 17S3, a commercial partnership was 
formed between Samuel Spann, a merchant 
residing in Great Britain, and Benjamin 
Pollard, for the purpose of carrying on a 
trade in Virginia, under the name and firm 
of Benjamin Pollard & Co., and under the 
management of the said Benjamin Pollard. 
Into this concern the moneys of the Garlicks 
seem to have entered, and the privilege was 
reserved to John and Samuel Garlick, to be- 
come members of the company. In 1784, 
Benjamin Pollard arrived in Virginia with 
a cargo of goods, and John and Samuel Gar- 
lick acceded to the proposition which was 
made to them, and became members of the 
company. The business of the firm was ex- 
ceedingly disastrous, and ended in total in- 
solvency. In July, 1799, the legatees of 
Camm Garlick instituted a suit in the court 
of chancery of this state, against John and 
Samuel Garlick, the general executors of 
Camm Garlick, and against Benjamin Pol- 
lard, the executor in trust, for the legacies 
bequeathed to them by Camm Garlick. In 
1803, the executors of Samuel Spann insti- 
tuted a suit in this court against John and 
Samuel Garlick, and Benjamin Pollard, as 
surviving partners of Benjamin Pollard & 
Co., for a debt due from that company to 
their testator. Before any answer was filed, 
John and Samuel Garlick died, and the suit 



was revived against their representatives. 
They stated in their answer the suit brought 
against John and Samuel Garlick, as exec- 
utors of Camm Garlick, by the legatees of 
the said Camm, which suit was revived 
against the respondents; that it was a debt 
of superior dignity to that claimed by 
Spann's executors, and that they were igno- 
rant of its amount. They therefore prayed 
that provision for this claim might be made 
in the decree. On the 17th day of December, 
in the year 1816, the cause came on to be 
finally heard, when this court decreed that 
the administrator of Samuel Garlick, de- 
ceased, should pay to the plaintiffs, a small 
sum mentioned in the decree, and that Ed- 
•ward Garlick, the administrator of John Gar- 
lick, deceased, should pay to the plaintiffs, 
out of the assets in his hands to be adminis- 
tered, the sum of $16,23S 92. Under this de- 
cree, a considerable sum of money w T as paid 
into court by Edward Garlick, administrator 
of John Garlick, deceased, under a stipulation 
that it should be applied in such manner as 
the assets of John Garlick ought to be ap- 
plied, in a due course of administration, so 
as not to create a devastavit. 

After a great number of abatements, re- ■ 
vivals and reports, in the cause depending in 
the state court, the chancellor, on the 30th 
day of June, 1820, after the suit was re- 
vived by consent, as to all the proper parties, 
set aside all the orders directing accounts, 
and the last report of the commissioner there- 
on, and directed an account to be taken 
•which comprehended every matter in con- 
troversy, and, especially, the administration 
of John and Samuel Garlick. of the estate of 
Camm Garlick, and the administration of 
then* estates by their respective representa- 
tives. The commissioner stated an account 
between those parties on whom the case 
chiefly depended, which was received by con- 
sent, instead of the full report directed by the 
court Some exceptions were taken which 
were in part overruled, and in part sustained; 
after which, the chancellor, by consent of 
parties, decreed that the defendant, Edward 
Garlick, administrator of John Garlick, 
should pay to Mary Camm Tunstal, one of 
the daughters of Camm Garlick, $5169 21, 
with interest at the rate of five per cent, per 
annum, from the 1st of January, 1801, and to 
Sarah Gaines, the other daughter of the said 
Camm Garlick, the sum of $4393 47, with 
like interest from the same time. After this 
decree, the plaintiffs in that court, Mary 
Camm Tunstal and Sarah Gaines, filed their 
bill of interpleader in this court, to which 
Spann's executors and the representatives of 
John and Samuel Garlick, were made do 
fendants, stating the superior dignity of their 
debt, and praying that the sums of money 
paid into this co\u*t by Edward Garlick, as 
administrator of John Garlick, deceased, and 
by the sureties in the administration bond of 
the said Edward, and which were under the 
I control of the court, should be paid to them- 
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The surviving executor of Samuel Spann, 
pleaded the decree of this court, heretofore 
recited, in bar of the plaintiff's claim; and if 
this plea should be overruled, insisted in his 
answer that the decree in the state court 
ought not to affect him, because it was made 
by consent, and, therefore, could not be re- 
vised by a superior tribunal. He farther in- 
sisted that the money paid into court was ap- 
plicable to this decree, if it ought to be so 
applied, and that it ought to be so applied, 
because his decree was prior, in point of time, 
and equal in dignity, the debt due to the 
plaintiffs, legatees of Camm Garlick, not be- 
ing payable by John and Samuel Garlick, 
either as guardians or executors.2 The other 
defendants submitted themselves to the 
court The plea was overruled, "the court 
being of opinion, that, under the laws of this 
state, and on the sound principles of equity, 
the claim now set up by the plaintiffs ought 
to avail the representatives of John and Sam- 
uel Garlick, in like manner as if they had 
been able to establish it, before the decree was 
pronounced in favor of Spann's executors: 
but the court was also of opinion, that the de- 
cree of the court of chancery of the state, 
having been given by consent, was not con- 
clusive as to the dignity of the debt, or 
against a creditor having obtained a prior 
decree," and therefore directed one of its com- 
missioners again to take -the accounts be- 
tween the parties, and to report them to this 
court. In pursuance of this order, the com- 
missioner made his report, and the cause 
came on at this term on the report and on 
exceptions to it The commissioner stated 
his report according to the views of each 
party. The chief subject of controversy re- 
spected the debt due from Benjamin Pollard 
to the estate of Camm Garlick. The plain- 
tiffs claimed to charge John and Samuel 
Garlick with Pollard's debt, as the guardians 
of the infant children of Camm Garlick, or 
as his executors. They insisted that it was 
in the power of John and Samuel Garlick to 
collect the money due from Pollard, their 
omission to do which was gross negligence, 
which rendered them liable for the money 
lost No portion of the estate of Camm Gar- 
lick, received by Benjamin Pollard, by virtue 
of the- authority conferred upon him by the 
will of Gamm Garlick, was ever accounted 
for by Pollard. 

MARSHALL, Circuit Justice. This claim 
depends on two questions: 1. Were John 
and Samuel Garlick testamentary guardians 

2 In Virginia, the executors or administrators, 
of a guardian, of a committee, or of any other 
person who shall have been chargeable with the 
estate of a ward, idiot, or lunatic, or the estate 
of a dead person, committed to their testator or 
intestate by a court of record, are required to 
pay so much as shall be due from their testator 
or intestate, to the ward, idiot or lunatic, or the 
legatees or persons entitled to distribution, lie- 
fore any proper debt of their testator or in- 
testate. 1 Kev. Code 1819, p. 389, % 60; Id. 
p. 408, § 12. 
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of the children of Camm Garlick? 2. Were 
they bound, as executors, to collect the debt 
due from Pollard? 

1. Were they the testamentary guardians 
of the infant children of Camm Garlick? 
His will, made in Virginia, empowers and di- 
rects his wife "to clothe, maintain, and edu- 
cate his children, in the best manner that 
his estate, given to her, will admit" and de- 
sires her to consult his executors therein- 
after named as to the mode of their educa- 
tion. It is admitted that a guardian may be 
appointed without using the term, and that 
no form of words is prescribed: but to ap- 
point a guardian by implication, the powers 
essential to the office ought to be conferred. 
In this will, no power is given over the per- 
sons or estates of the orphans to John and 
Samuel Garlick. These remain with the 
mother, who is only to consult his executors 
as to the education of his children. She 
may follow or reject their advice, and they 
have no authority to enforce it Nothing 
can be more clear, than that they are not ap- 
pointed guardians in this will. 

In his additional will, made in England, 
he ratifies and confirms the will made in 
Virginia, gives a legacy of £50 per annum 
to his wife, and directs that the guardians 
by his said former will appointed, shall, by 
their bond, of a. sufficient penalty, "secure 
to be paid to his said wife fqr her life, out 
of the moneys coming to their hands, or 
which they shall be in receipt of, for the use 
of, or in trust for, his said children, the 
said annuity or yearly sum of £50. This is 
said to be a recognition of their character 
as guardians, and an appointment of them 
by implication to that office. This is a point 
on which I have felt no inconsiderable diffi- 
culty. The two papers making in point of 
law but one will, and the last ratifying, con- 
firming, and establishing the first, I have 
supposed that they might be considered as 
if written on the same paper, at the same 
time; and as if the words of the last recited 
clause had been— "My will is, that the guard- 
ians of my children, herein by me above ap- 
pointed, shall, by their bond, &c." Had this 
been the fact, it would have been very cer- 
tain that the testator understood his words 
as appointing a guardian; and, although the 
powers of a guardian were in reality con- 
ferred on his wife, and not on his executors, 
the inference would have been veiy strong 
that the words of the last clause refer to his 
executors, and not to his wife, because the 
persons he supposed himself to have ap- 
pointed, were directed to give bond, and to 
pay money to his wife. The allusion to his 
executors is almost as strong as if he had 
named them; and had he done so, had the 
language of such a will been— "It is my de- 
sire that my brothers, John and Samuel 
Garlick, whom I have hereinbefore appoint- 
ed guardians of my children, shall, by their 
bond, &c, secure to be paid to my said wife, 
&c," it would be difficult to resist the argu- 
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ment that such language would amount to 
an actual appointment The subsequent 
clause, too, appointing Benjamin Pollard 
and the Rev. Thomas Hall guardians of the 
persons and estates of his children, until 
the legacies bequeathed to them in England 
could be collected and paid to the guardians 
appointed by his first will, would, under the 
same view of the case, afford an argument 
equally strong in favour of the construction 
for which the plaintiffs contend. I was the 
more disposed to yield to this construction, 
from perceiving that the chancellor, who de- 
cided the cause in the state court, treated 
John and Samuel Garlick as guardians. 
Had this point been directly made, and di- 
rectly determined by him, the leaning of 
my own judgment to the contrary opinion 
would, probably, have yielded to my respect 
for his decision. But the point was not di- 
rectly made; the report was not excepted to 
on this account; and the parties seem to 
have proceeded on the idea that John and 
Samuel Garlick were to be considered as 
guardians, and were, in that character, lia- 
ble for Pollard's debt. Taking this view 
of the decree, I have felt it to be my duty to 
consider the question, uninfluenced by the 
proceedings of the state court. 

I do not think that the case can be con- 
sidered as if the two papers formed, in point 
of fact as well as law, one instrument Had 
the provisions of the first will been before 
the testator when he wrote the last, the 
subsequent clauses could not have been 
founded on ignorance or forgetfulness of 
what he had before written, but would 
have shown his construction of the clause 
referred to. They would have shown his 
opinion, thai the words he had previously 
employed were competent to the appointment 
of guardians for his children, a'nd that he 
employed them with that intent In such a 
case there would be great force in the argu- 
ment requiring the court to construe these 
words as the testator himself obviously con- 
strued them. But in the case at bar, we 
have no reason to suppose that the will made 
in Virginia was in possession of Gainm Gar- 
lick when he made his will in England. It 
rested only in his memory. We have, there- 
fore, no right to suppose that the words used 
in it were used in a sense which they will 
not bear; we can only suppose that he was 
under a mistake respecting it; that he had 
no distinct recollection of it; that he suppos- 
ed it to contain an appointment of guardians, 
when it contained no such appointment I 
can find no case which decides that any thing 
passes by words used clearly under such 
mistake. In Wright v. Wivell, 4 Bac. Abr. 
290 (reported in 3 Lev. 259, 2 Vent 57, and 
Moore, 31), A. devised to his wife £600, to 
be paid to J. S., for the payment of lands he 
purchased from him, and are already settled 
on her for her jointure; the lands were not 
settled on her; and adjudged in favor of the 
heir; they did not pass by implication. The 



testator certainly supposed the lands were 
settled, but this mistake did not give the 
wife a right to them. So, in the same book, 
page 339, the following passages are cited 
from Godol. 282: "If a man says, out of the 
£100 which I bequeathed to A., I give B. 
£50; this is a good bequest of the £50 to B., 
because only a false demonstration in an im- 
material circumstance, which shall not viti- 
ate the legacy; but in this case, A. takes 
nothing; for words of diminution shall never 
be construed to give a legacy by implication. 
But if the demonstration be totally false, as 
if the testator says, I bequeath to A. the £100 
which I have in my chest, and there is not 
any money in the chest, the legacy is void. 
So in the case at bar; a direction that money 
shall be paid to the persons who were, in a 
former will, appointed the guardians of his 
children, when no persons were so appointed, 
is a plain mistake, and can give no rights to 
those whom we may suppose the words al- 
lude to. Had his brothers been named, so 
as to render it absolutely certain that they 
were the persons to whom he alludes, this 
mere mistake would not, I think, under the 
authorities which have been quoted, or on 
general principles, have amounted to an ap- 
pointment; ;their not being named would 
render it still more unjustifiable to put the 
construction on the will which is required by 
the plaintiff. If the words themselves be 
analyzed, nothing can be extracted from 
them intimating an intention in the testator 
to appoint; they only show the mistaken 
idea that he had made an appointment. This 
was completely an error in his recollection, 
and the court cannot, I think, supply tho 
defect 

It is contended that they acted as guardi- 
ans, and this fact is supposed to show their 
understanding of the will, and to have some 
influence on its construction. The proof that 
they acted as guardians is, I think, equivocal. 
Had the appointment been explicit, the evi- 
dence would be sufficient to show their ac- 
ceptance of the office; but no regular ap- 
pointment having been made, the evidence 
does not, I think, make out a clear case of 
their acting as guardians. Several witnesses 
depose to a general understanding, founded on 
the care they took of the infants and then- 
property, that they were the guardians; but. 
I think, no fact except signing a direction to 
the clerk to issue a marriage license for one 
of the young ladies, is proved, which is not 
entirely compatible with the relation in 
which they stood to the family, admitting 
them not to think themselves guardians. 
The testator had devised the whole of his 
estate to his wife during the minority of his 
children, charging her with their maintenance, 
and education. There was, then, no estate 
for the guardian to manage. It did not be- 
long to the children during their infancy, but 
to their mother. If their uncles attended to 
it, such attention could neither make them 
guardians, nor make the estate their prop . 
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erty. It was an attention to be expected 
from their connexion with the family, and 
they would have been chargeable with want 
of natural affection had they refused it. To 
the authority to the clerk to issue a mar- 
l'iage license, the^ sign their names, but do 
not add their character as guardians. This 
cannot make them guardians; and although 
it would amount to an acceptance of the 
guardianship, had they been appointed, it 
was dated in June, 179S, before which time 
Pollard had become insolvent But suppos- 
ing John and Samuel Garlick to have been 
the guardians of the infant children of Camm 
Garlick, are they responsible in that charac- 
ter for Pollard's debt? A guardian is, un- 
doubtedly, responsible for all the estate of 
the ward, real or personal, which comes to 
his hands; but is he responsible for moneys 
which he might, but did net collect, and 
which, in strict legal language, never formed 
a part of the ward's estate? A legacy is not 
a part of the estate of the legatee, until the 
executor assents to it As a part of the per- 
sonal estate of the testator, it is cast by law 
on the executor, who has a right to retain 
it till debts are paid. I have seen no case 
in which a guardian is charged with a legacy, 
until he has received it I do not know that 
this point has ever been settled in the courts 
of the state. Were I of opinion that John 
and Samuel Garlick were really to be con- 
sidered as testamentary guardians, I should 
think it necessary to look into this point, be- 
fore I should feel myself justified in saying 
that they were chargeable with this legacy. 

If John and Samuel Garlick are not 
chargeable with Pollard's debt, as guard- 
ians, we are next to inquire whether 

2. They are chargeable as executors? This 
depends, I think, on the English will, and on 
the character held by Pollard, under that 
will. That John and Samuel . Garlick were 
general executors, and that they are liable 
for this debt, if it was their duty to collect 
it, and if they had the right and the power to 
enforce its payment, are, I think, proposi- 
tions not to be questioned. The whole in- 
quiry, then, is, was it their duty to collect it, 
and could they coerce its payment? The 
clauses of the will which relate to this sub- 
ject, are those in which Benjamin Pollard 
and Thomas Hall are appointed guardians of 
his children, and executors of his will. They 
are in these words: "And I do hereby ap- 
point the said Benjamin Pollard and the 
Kev. Thomas Hall, guardians of the persons 
and estate of my said children, during, and 
until such time as the several sums of mon- 
ey by me hereinbefore bequeathed, can be 
paid for their use and benefit, into the hands 
of the several persons by me nominated and 
appointed guardians of the persons and es- 
tates of my said children, under the said 
will and disposition, by me made and exe- 
cuted prior to my departure, from America, 
as aforesaid." "And I hereby appoint the 
said Benjamin Pollard and Thomas Hall, 
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joint executors, in trust, of this my will." 
The legacies to which the plaintiffs were en- 
titled, were in the hands of Benjamin Pol- 
lard, either as their guardian, or as execu- 
tor. Let it be that the money was held by 
him as guardian. Have the executors a 
right to sue the guardian for money of the 
ward, which came lawfully to his hands, if 
it be not required for the debts of the testa- 
tor? I believe he has no such right; I am 
persuaded that such a suit would be of the 
first impression. But on coming to Amer- 
ica, Benjamin Pollard ceased to be guard- 
ian, and was bound to pay over the money 
to those who were entitled to receive it * 
But who were entitled to receive it? Not 
the executors, I think, because it had bsen 
paid by them to the guardian for the use 
of the infants, and had consequently become 
a part of their estate. The testator had 
shown his intention that the executors in 
Virginia should not receive it, for he di- 
rected specially that the money should be 
paid to the guardians in Virginia. Had the 
executors been really guardians, they would 
have received the money as guardians, not 
as executors. Had the guardians and exec- 
utors been different pers6ns, the money 
would have been payable to the guardians, 
not to the executors— if not required for 
debts. 

But suppose the executors entitled to re- 
ceive this money, would this circumstance 
attach responsibility to . John and Samuel 
Garlick? Benjamin Pollard, who was in 
possession of it, was also an executor; if he 
is to be considered as a general executor, 
the law is clear that one executor cannot 
sue another, and that one executor is not lia- 
ble for money in the hands of another. The 
question whether he is to be considered as 
general executor, or, if not, what limitations 
are imposed on his power, depends on the 
will. The words are, "and I hereby appoint 
the said Benjamin Pollard and Thomas Hall 
joint executors in trust 1 of this my will." 
The particular paper which contains this ap- 
pointment, contains also a reference to, and 
a confirmation of, the former will. The two 
papers make one instrument, and constitute 
one will in law, and I should feel some dif- 
ficulty in determining the question, whether 
Benjamin Pollard was not executor in Vir- 
ginia as well as in England; whether he 
was executor of the whole will, or of that 
particular paper only which was executed 
in England. But let it be conceded that he 
was to execute that part of the will only 
which was made in England. What is the 
extent of his power, and what the relation 
in which he stood to the executors in Vir- 
ginia, and to the legatees of Camm Garlick? 
He was an executor in trust of the English 
will; his power and duty under that will 
were, to settle the affairs of Camm Garlick 
in England, collect the money due to him, 
and pay it to the guardians of his children 
in Virginia. The guardians were to become 
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trustees of the money for the benefit of the 
infants. The beneficial interest, then, was, 
from the commencement, in the infants; the 
executors and guardians in England were 
trustees for them. Benjamin Pollard con- 
tinued to be executor for the purpose of the 
trust; he received the money as executor 
and trustee, and retained those characters 
till the trust was executed. If, then, the 
money was in his hands as guardian, and 
the executors had a right to collect it, Ben- 
jamin Pollard might be considered executor 
of that part of the will, and being in pos- 
session of the money, his co-executors had 
no power over it. If this money which he 
collected is to be considered as remaining in 
his hands as executor, a part of the forego- 
ing reasoning applies directly to the ques* 
tion." He was, it must be admitted, un- 
faithful to his trust as executor in trust; 
but he still retained that character, and 
could not divest himself of it till the trust 
was executed; the children, and not the ex- 
ecutors, were the cestui que trust; the chil- 
dren, and not the executors, could coerce its 
execution; the executors, therefore, cannot 
be responsible for its non-execution. I feel 
myself constrained to say, that the represen- 
tatives of John and Samuel Garlick, are not 
chargeable with Pollard's debt. 
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Case No. 5,179. 

GAINES v. TRAVIS. 

[Abb. Adm. 297.] i 

District Court, S. D. New York. June, 1848. 

Pleading in Admihaltt — Dishegarding Plead- 
ing aftek Replying to It — Respondent's 
Bond— Additional Stipulation — Costs — Ir- 
regulah Default — Waiver — Setting Aside 
Proceedings. 

3. A party cannot be allowed, after receiv- 
ing a pleading and replying to it, to treat it, 
upon any ground of defect afterwards discov- 
ered, as a nullity, and proceed as if none had 
been served. 
[Cited in The Ontonagon, 19 Fed. 800.] 

2. After a bond has been given by a respond- 
ent to the marshal, in compliance with the rules 
of the supreme court, the libellant cannot exact 
any additional stipulation. 

3. If the former rules of the district court re- 
specting security to be given for costs may be 
considered as still in force fpr the purpose of 
protection to the officers of the court for the re- 
covery of their fees, this is not a matter which 
affects the libellant, and he is not entitled to 
ground any proceeding on the omission of the 
respondent to give the security prescribed 2>y 
those rules. 

[Cited in Pope v. Seckworth, 46 Fed. 859.] 

4. The libellant entered an irregular default 
against respondent, and moved the cause on 
for hearing on a reference to a commissioner. 
The respondent appeared, took no objection, but 
consented to adjournments. Held, that his ap- 
pearance, &c, before the referee, constituted 

i [Reported by Abbott Brothers.] 



a voluntary consent on his part to waive the 
irregularities committed, and to submit the 
case to the determination of the commissioner. 
The court had power, however, to set aside 
the proceedings, and would do so, on terms, in- 
asmuch as it was necessary to do so in order to 
enable the respondent to have the benefit of his 
real defence. » 

This was a libel in personam, by Levi 
Gaines against John H. Travis, to recover 
seamen's wages. The libellant having pro- 
ceeded to bring the cause to a hearing be- 
fore a commissioner as upon default to an- 
swer, the respondent now moved, on grounds 
which fully appear in the opinion of the 
court, to set aside the default and all subse- 
quent proceedings for irregularity. 

S. Sanxay, for motion. 
Alanson Nash, opposed. 

BETTS, District Judge. The respondent 
moves to set aside the default taken against 
him by the libellant, and all subsequent pro- 
ceedings, for irregularity. Both parties also 
put in statements touching the merits of the 
case, but it is not necessary at this stage of the 
cause to discuss them. The monition in the 
cause was returned on the 25th of April. The 
respondent appeared by his proctor, and a few 
days' time were conceded him by the libelant's 
proctor to put in an answer. The answer 
was filed and served on the libellant's proc- 
tor on the second day of May, and on the 
same day a notice was given hy the latter 
in conformity with the provisions of rule 
SS of this court, to the proctor of the re- 
spondent, that the matters of defence set up 
by the answer would be contested on the 
hearing of the cause. The cause was thus 
properly at issue on the merits, and neither 
party could afterwards proceed in it, except 
in subordination to the rules governing the 
practice of the court in respect to issues 
duly joined. At this point in the proceed- 
ings both parties deviated from the estab- 
lished course of practice, and were each guilty 
of irregularities. 

The libellant having ascertained that the 
answer was filed without the stipulation for 
costs required to be given by the rules of 
the court, regarded it as a nullity, and pro- 
ceeded to a reference before a commissioner. 
Notice of the reference was given to tlio 
libellant, who appeared before the commis- 
sioner, and without making any objection to 
the course of proceedings, consented to ad- 
journments of the hearing which were di- 
rected by the commissioner. The course pur- 
sued by the libellant, in bringing the cause 
on before the commissioner, was irregular and 
unauthorized in two respects. The answer 
had already been accepted, and an issue 
framed upon it as perfect; and the libellant 
was thereby precluded from disregarding it, 
and must appeal to the court to compel the 
respondent to take further steps, if required 
for his protection, or for an order that the 
answer be deemed a nullity. A party can- 
not be allowed, after receiving a pleading 
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and replying to it, to proceed as if none had 
been served. If, indeed, he is not to he held 
in such case absolutely concluded from ob- 
jecting to it, either as imperfect in form or as 
put in an improper manner, he must at least 
apply to the court for relief, and cannot take 
the decision of the question into his own 
hands, at discretion. The answer was, how- 
ever, regular and complete as against the 
libellant; and this furnishes the second 
ground of objection to the practice adopted 
by him. After a bond has been given to the 
marshal, pursuant to the rules of the supreme 
court, the libellant has no power to exact 
any additional stipulation from the respond- 
ent. If the rules of this court conflict with 
♦rule 3 of the supreme court, they are super- 
seded by it. The rule of the supreme court 
not only secures to a libellant all the protec- 
tion provided by the rules of this court as to 
costs, but more than that, the sureties to 
the bond became bound absolutely for the 
performance of the decree of the court; that 
is, in a case like this, for the payment of the 
debt Accordingly, if the libellant required 
from the respondent the stipulations direct- 
ed by the rules of the district court, he would 
of necessity be obliged to .relinquish the high- 
er security held by him in the bond to the 
marshal. 

There may, indeed, be a doubt whether the 
costs payable to officers of the court are se- 
cured by the terms of the bond to the mar- 
shal. The clerk might, therefore, be justi- 
fied in exacting pre-payment of those costs, 
before receiving and filing an answer or oth- 
er pleading on the part of the respondent, or 
rendering other services on his behalf; or 
possibly the rules of this court may be held 
to remain yet in force, hac tenus, in protection 
.of the interests of the clerk and marshal. 
The duty of giving a security which shall 
enure to the protection of the officers is, how- 
ever, a matter which in no way affects the 
libellant, and he is not entitled to look into 
it, or to ground any proceeding upon his part, 
on its omission or imperfect performance 
by the respondent 

Had the respondent rested upon his rights, 
the court must have set aside the proceed- 
ings as wholly irregular, and the entry of an 
order of reference as nugatory. But he hav- 
ing appeared upon the reference, on due 
notice thereof, and consented to adjourn- 
ments ordered by the commissioner, he must 
be held to have waived the irregularity, and to 
have assented to the reference. The court 
would, accordingly, hold the respondent to 
his implied election, and leave the question 
of the accounts between the parties to the 
investigation and report of the commissioner, 
if it were not made to appear that the re- 
spondent relies for his defence on evidence 
showing a payment received by the libel- 
lant, in full satisfaction of his demand; while 
the libellant resists the admissibility of the 
evidence under the order of reference. As 
this is a matter which does not appropriately 



come withiu an order of reference, there is a 
formal difficulty in trying the question of 
award and satisfaction before a commission- 
er under a general order of reference; and, 
therefore, to save the respondent from the 
loss of all opportunity to prove his defence, 
I shall direct the order of reference to be 
rescinded, and that the parties proceed to 
final hearing before the court on the issue 
as it stands. 

Stress was laid by the counsel for the libel- 
lant upon rule 40 of the supreme court, as 
limiting the authority of this court in setting 
aside defaults. That rule has reference to 
more solemn and definite decrees, if, indeed, 
it is not confined in its application to final 
decrees in the cause. Rule 29 would be the 
one most applicable to the subject, if the ac- 
' tion of the court is controlled by either. The 
inherent powers of all courts enable them to 
regulate the incidental and interlocutory or- 
ders and practice in the progress of a cause, 
and this court, so far as it is not restrained 
by the supreme court, can do so at its dis- 
cretion. Those rules of the supreme court are 
in affirmance and not in restraint of that 
power. The order of reference will, however, 
be revoked, on condition that the respondent' 
pay the costs created before the commission- 
er appointed by it He is to be regarded as 
a voluntary party to those expenses; for if 
he intended to avail himself of the irregular- 
ity committed by the libellant in taking out 
the order, he ought to have done so when 
first apprised of it; and he cannot thus, by 
his acquiescence, induce the accumulation of 
costs and then cast them upon the libellant 
The eourtwillnot, upon the proofs, hold his as- 
sent and acquiescence as conclusively binding 
upon him; but there would be no equity in 
relieving him from their effect upon easier 
terms than the reimbursement of the costs 
accrued from his own act. The libellant will 
not, however, be allowed any costs except 
disbursements actually incurred by the ref- 
erence. His preliminary steps being irregu- 
lar in themselves, cannot be the occasion of 
costs in his own favor against the respond- 
ent 

Order accordingly. 

NOTE. This cause came before the court 
again in November, 1848, on a final hearing. 
It then appeared that the payment relied upon 
by the respondent as his defence, was made up- 
on a private settlement of the suit between 
the parties, out of courts and without the con- 
currence of the libellant's proctor, and that the 
libellant's proctor was now continuing the suit 
to recover has costs. Held, that the rule was 
settled that such a settlement of a suit is to 
be regarded as fraudulent as against the 
proctors and officers of the court; that the set- 
tlement could not exonerate the respondent 
from his liability for 'costs; that the proper 
mode for a proctor to recover his costs in such 
case was by prosecuting the suit commenced, 
as if it had not been interfered with by the 
libellant; and that, upon the evidence, the de- 
cree must, therefore, be that the libellant re- 
cover his taxable costs in the cause. 

The cause came before the court for the third 
time, in January, 1S49 [Case No. 5,1S0], upon 
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a motion on behalf of the stipulator, to set 
aside the proceedings taken subsequent to the 
decree, and also to discharge him from arrest. 



Case 'No. 5,180, 

GAINES v. TRAVIS. 

[Abb. Adm. 422; i S N. Y. Leg. Obs. 45; 3 

Am. Law J. (N. S.) 199; 2 N. 

Y. Code Rep. 102.] 

District Court, S. D. New York. Jan. 22, 
1849. 

Practice in Admiralty — Notice of Final De- 
cree—Execution within Ten Days — Stipula- 
tors— Regulation of Practice in Circuit and 
District Courts by Supreme Court — Impris- 
onment for Debt — Rules of 1845. 

1. There is no rule of practice governing pro- 
ceedings in admiralty suits in the district 
court which requires either parry to give the 
other notice of a final decree otherwise than 
by adopting the proper means for enforcing it. 

2. A decree from which an appeal may be 
taken, cannot be executed within ten days after 
it has been rendered; but the delay is for no 
other purpose than to favor the right of appeal, 
and the mere entry of the decree is notice to 
all parties. 

3. Under the rules promulgated by the su- 
preme court, execation properly issues against 
stipulators, summarily upon the decree ren- 
dered against their principals; the giving the 
stipulation being regarded as a submission by 
the stipulator to such decree as may be ren- 
dered against the party for whom he is bound. 

[Cited in U. S. v. Seven Barrels of Distilled 
Oil, Case No. 16,253.] 

4. The act of congress of August 23, 1842 (4 
Stat. 518, § 6), conferring upon the supreme 
court, power to regulate the practice of the 
circuit and district courts, taken in connection 
with the rules promulgated by the supreme 
court under that act, in 1845, operates as a sus- 
pension of the acts of congress of 1839 [4 
Stat. 321] and 1841 [Id. 410], abolishing im- 
prisonment for debt on process issuing out of 
the United States courts in all cases where, by 
the local law, it would be abolished. 

[Cited in The Wanata, 95 U. S. 617.] 

5. Since the adoption of the rules of 1845, par- 
ties are liable to arrest and imprisonment on 
process issuing out of the United States courts, 
irrespective Of subsequent legislation in the sev- 
eral states abolishing imprisonment on like pro- 
cess. 

[Cited in Atkins v. Fibre Disintegrating Co., 
Case No. 600; Hanson v. Fowle, Id. 6,041,] 

This was a libel in personam, filed by Levi 
Gaines against John H. Travis, to recover 
wages as seaman. Former proceedings in 
the cause are reported in Gaines v. Travis 
(Case No. 5,179], The cause now came be- 
fore the court on a motion on behalf of the 
stipulator for the respondent, to set aside 
the proceedings subsequent to the final de- 
cree, and to discharge him from arrest 

S. Sanxay, for the motion. 
Alanson Nash, opposed. 

BETTS, District Judge. This is a motion 
on behalf of McKee, the stipulator for the 
respondent in the cause, to set aside all 
proceedings therein subsequent to the final 

i [Reported by Abbott Brothers.] 



decree, and also to discharge McKee from 
arrest on a capias and satisfaciendum issued 
upon the decree. It appears upon the papers 
and minutes of court, read on the motion, 
that the cause was brought to hearing upon 
proofs given in court, in September term 
last. The matter in contestation was the 
liability of the respondent to pay to the proc- 
tor of the libellant the taxable costs which 
had accrued in the case. Circumstances in- 
tervened after the argument which prevent- 
ed the court considering and deciding the 
cause until November term last, when a de- 
cree was rendered in favor of the libellant. 
Early in December, his proctor served on 
the proctor of the respondent a copy of the 
bill of costs, with due notice of taxation. 
The bill was returned by the respondent's 
proctor with a note, stating that he had not 
yet received notice of any decision in the 
case, and saying, "when I do, if it is against 
me, I shall, I think, most ceitainly appeal." 
This note was dated December 5th. The 
libellant's proctor proceeded notwithstand- 
ing, to tax his costs, and having perfected 
the decree, issued a writ of capias ad satis- 
faciendum thereon. The decree entered was 
against the respondent, and McKee, his bail 
or stipulator, for the amount of taxed costs; 
and McKee was imprisoned upon the execu- 
tion. These proceedings, it is alleged, are 
without warrant of law, and irregular; first, 
because the decree was inoperative against 
the respondent until a copy with a notice 
of its rendition and entry was served on the 
proctor of the respondent; and, secondly, 
because the libellant took a final decree sum- 
marily at once against the bail or stipulator, 
without any process against him or warn- 
ing of the proceeding, and followed decree 
so obtained by peremptory process or arrest. 
It is further contended, that if the regularity 
of the practice is supported by the court, 
the respondent and his surety are, by the 
laws of the United States, exempt from im- 
prisonment upon the judgment, and that tne 
bail is accordingly entitled to instant dis- 
charge therefrom. 

The first objection is not tenable. This 
court does not pursue the practice of the 
English admiralty and ecclesiastical courts 
in awarding edicts or monitions to parties 
to appear in court, and hear sentence or 
perform it, or admonish their fidejussors to 
do so. 2 Browne, Civ. & Adm. Law, ?50, 407, 
429; Clarke, Prax. 63, 65. * The multifarious 
proceedings connected with the progress of 
a cause through its different stages in those 
courts, are here dispensed with, and after 
issue, an admiralty cause is put upon the 
calendar, brought to hearing, and disposed 
of substantially in the same manner as suits 
in the common-law courts. Berts' Adm. 98. 
The omission of the supreme court, in its 
code of rules adopted in 1845, to change the 
notorious course of the federal courts in this 
particular, strongly implies its sanction. No 
rule of this court, or of the supreme court, 



[9 Fed. Gas. page, 1063] 



(Case. No, -5,180) GAINES 



renders it necessary for either party" to give 
The other notice of a final decree, otherwise 
than in. employing the proper means for en- 
forcing it, and no . trace of such practice 
appears in any other of the United Stated 
courts. Dunl. Adm. Pr. 301; Conkl. Adm. 
Pr. 703. If the case is appealable, the de- 
cree cannot be executed in this court within 
ten days after it has been rendered (Dist. 
Ct Rules, 152); but it is not made incum- 
bent upon the party obtaining the decree to 
warn the other when that period of delay 
will expire. The entry apud acta, is notice 
to all parties. The delay or suspension of 
execution, is for no other purpose than to 
aid the party in exercising his right of ap* 
peal. In case of surprise or misapprehen- 
sion, the court will always interfere on mo- 
tion and due proofs, and enlarge the time or 
stay execution until a reasonable opportunity 
is afforded to perfect an appeal. Except to 
that end, the practice in this court extends 
no indulgence or privilege to the parties in 
the suit, to be notified or advised out of 
court of proceedings in respect to the final 
decree. The libellant is not, therefore, charge- 
able with any irregularity in omitting to 
serve a copy of the decree on the respondent 
or his proctor. In the present case, it is 
admitted that the respondent's proctor was 
informed by the deputy clerk that the de- 
cree was rendered before he received the 
bill of costs with notice of taxation, which 
of itself was sufficient intimation to put him . 
on inquiry. 

The proceeding excepted to by the second 
objection, is comparatively a novel one in the 
practice of this court, and therefore deserves 
more critical attention. Under the standing 
rules and usages of the court, it had formerly 
been necessary, in order to enforce the un- 
dertaking of stipulators, to proceed by inde- 
pendent orders and notices, after the lapse of 
ten days, to bring them before the court, to 
show cause why execution should not issue 
against them. Dist Ct Rules, 145; Setts' 
Adm. ,9S. . The obligation of stipulators, as 
fixed by the rules of this court, and also the 
remedy against them, have, since the promul- 
gation of these rules, been essentially altered 
by the rules of the supreme court. The bond 
or stipulation in this case was taken under 
the latter, (Sup, Ct Rules, 3); and the con- 
dition prescribed by that rule is, that the 
respondent will appear in the suit, and abide 
by all orders of the court interlocutory or 
final in the cause, and pay the money award- 
ed by the final decree rendered in court. And 
the rule provides that "upon such bond or 
stipulation summary process of execution 
may and shall be issued against the principal 
and sureties by the court, to enforce the final 
decree." It appears this is a well-considered 
direction of the court, for the same language 
is repeated in rule 4. The practice in the 
Massachusetts courts had long antecedently 
been in conformity with that provision, (Dunl. 
Adm. Pr. 301-303), and in this court, since 



183$, execution issued summarily against 
stipulators if the original decree was not sat- 
isfied, (Dist Ct. Rules, 59), although the stip- 
ulators were charged by distinct proceedings 
(Dist Ct Rules, 145). Under the supreme 
court rule, however, execution goes against 
stipulators upon the decree against the prin- 
cipal; the sureties subjecting themselves by 
force of their undertaking to abide and fulfil 
the decree against the principal. Conkl. 
Adm. Pr. 459-774. This practice may fall 
within the usages familiar also to courts of 
law and equity, of requiring parties who have 
a common interest in questions litigated in 
the same court, in several distinct causes, 
either by agreements or stipulations between 
themselves, or by express order of the court 
to abide the decision of the subject-matter 
made in one case only. Such judgment or 
decree thereby, has the same effect and is 
executed in like manner against all. The 
stipulator under this rule binds himself to 
pay the money decreed against the principal. 
There is nothing, therefore, left open for him 
to question, as between the original parties, 
after a final decree fixing the liability of the 
principal. * If admonished or cited \>y sci. fa., 
he could not be permitted to set up error of 
any kind in the decree, or surrender the prin- 
cipal, or invoke prior execution upon his prop- 
erty, and all the advantage of such after-pro- 
ceeding would be to afford delay to him in 
satisfying the terms of the decree. The court, 
however, accepts his undertaking as placing 
him in a common predicament with his prin- 
cipal, and as a submission of himself to the 
same processes upon the decree. Conkl. Adm. 
Pr. 774. The execution taken out in this case 
was, therefore, authorized by rule 4, and is 
in conformity with rule 21; and the objec- 
tion to this method of proceeding cannot, 
therefore, be supported.2 The term "sum- 
mary," when used in relation to process, 
means "immediate; instantaneous." This in 
no way interferes with the authority of the 
court over it, whilst in progress of execution, 
but it is issued summarily in contradistinc- 
tion from the ordinary course by emanating 
and taking effect, without intermediate appli- 
cations or delays. 

The last point discussed in the case relates 
to the effect of the non-imprisonment acts of 
congress and of this state, and -whether a 
stipulator can now be made subject to arrest 
and imprisonment on execution upon a decree 
in the admiralty, for breach of a contract A 
preliminary question was raised as to the 
regularity of the process issued, it being a 
fi. fa. against the property, with direction to 
arrest the person in case no property was 
found to satisfy the decree. This objection 
is not tenable. Under rule 3 of the supreme 
court, the stipulator becomes subject to the 
same decree and process with his principal, 
and this form of execution is authorized by 

2 See, also, on this point Holmes v. Dodge 
[Case No. 6,(537]. 
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Sup. Ct Kule 21. The two acts of congress 
abolishing imprisonment for debt on process 
issuing out of the courts of the United States, 
were passed February 28, 1839, and May 14, 
1S41 (4 Stat. 321, 410). The second act is 
supplementary to and declaratory of the first, 
and directs it to "be so construed as to abol- 
ish imprisonment for debt on process issuing 
out of any court of the United States, in all 
cases whatever, where, by the laws of the 
State in which said court shall be held, im- 
prisonment for debt has been or shall here- 
after be abolished." The act of 1839, in 
terms applied only to the laws of the states 
existing at the time of its enactment. 

The Revised Statutes of New York, in force 
when both acts of congress passed, direct 
that no person shall be arrested or impris- 
oned on any civil process issuing out of any 
court of law, or any execution issuing out 
of any court of equity, in any suit or proceed- 
ing instituted, for the recovery of any mon- 
ey due upon any judgment or decree, found- 
ed upon contract, or due upon any contract, 
express or implied, or for the recovery of 
any damages from the non-performance of 
any contract 1 Rev. St. 807, § 1. Regard- 
ing the state statute as thus incorporated 
into the act of congress, it would manifest 
the intention of the legislature to limit its 
application to arrests and imprisonments 
made on civil process issuing out of courts 
of law, and executions only issuing out of 
courts of equity. This court cannot enlarge 
the repealing force of the statute beyond the 
plain meaning of its language, nor suppose 
the legislature looked beyond the two de- 
scriptions of process specifically designated. 
The distinction between courts of law, 
equity, and admiralty, is pointedly marked in 
the constitution and laws of the United 
States. Const art. 3; Process Acts of 1789, 
1792, and 182S; 1 Stat 93, 276. It;s directed, 
that the forms of writs, executions, and 
other process, and the forms and modes of 
proceeding in suits in those of common law, 
shall be the same in each state, as used or 
allowed -in the supreme court tnereof, in 
those of equity, and in those of admiralty 
and maritime jurisdiction according to the 
principles, rules, and usages which belong 
to courts of equity and to courts of admiralty 
respectively, as contradistinguished from 
courts of common law. Act May 8, 1792; 1 
Stat. 276, § 2. The act of May 19, 1828, is 
to the same effect in respect to states ad- 
mitted into the Union since 1789 (4 Stat. 
278); and section 3 of the latter act, which 
directs executions and final process issued 
on judgments and decrees rendered in any 
of the courts of the United States to con- 
form to those of the state, plainly limits the 
decrees to those made by courts of equity. 
Manro v. Almeida, 10 Wheat [23 U. SJ 473; 
Hinde v. Vattier, 5 Pet [30 U. S.] 398. Pow- 
er is given the courts by these acts, to vary 
their processes at discretion, and so as to 
render them operative entirely beyond like 



process issued by state courts (Bank of U. S. 
v. Halstead, 10 Wheat [23 U. S.] 51), unless 
congress has regulated the subject by specific 
enactments (Duncan v. U. S., 7 Pet [32 U. S.] 
435). 

It is manifest upon this succinct summary 
of the acts of congress and decisions of the 
United States courts, that the state statute 
referred to has no application to arrests and 
imprisonments under process from courts of 
admiralty. Their practice remains as it was 
declared by the acts of 1789 and 1792, and 
as altered by the courts under the authoriza- 
tion of those acts and that of 1842, to be 
adverted to hereafter. Gardner v. Isaacson 
[Case No. 5,2301. On April 12, 1848, the leg- 
islature of New York passed an act "to sim- 
plify and abridge the practice, pleadings, 
and proceedings of the courts of this state." 
[71 Sess. Laws N. Y. 497.] By section 153 
of that act, it is declared, that "no person 
shall be arrested in a civil action except as 
prescribed by this act," and then specifies 
the cases in which a defendant may be ar- 
rested; none of which include suits or con- 
tracts without fraud or deceit A libel and 
warrant of arrest, in personam in admiralty, 
is a civil action within the proper classifica- 
tion of remedies; and this interdiction of ar- 
rest, in connection with the act of 1841, 
would give to defendants in admiralty the 
same exemption from arrest as defendants 
have under processes from the courts of law 
and equity. There is no doubt that congress 
may, hy clear enactment, adopt the pro- 
spective legislation of the states, and impart 
to it the effect of an act of the national gov- 
ernment U. S. v. Paul, 6 Pet [31 U. S.] 
141. Upon the same principles, congress can 
confer on the United States courts power to 
regulate process in conformity to existing 
state laws, or direct it to be conformed to 
future legislation of the state upon the sub- 
ject. Ross v* Duval, 13 Pet [38 U. S.] 45. 
All regulations relating to processes of courts 
are regulations of practice. [Wayman v. 
Southard], 10 Wheat [23 U. S.] 1. In this, 
the United States jurisprudence is wholly 
distinct and independent of that of the states, 
and accordingly the local methods of pro- 
ceeding govern the United States courts only 
in so far as they are sanctioned by author- 
ity of congress or the courts. This author- 
ity is expressed as well by rules which the 
courts are empowered to prescribe, as spe- 
cifically* by statutory enactment The acts 
of congress to abolish imprisonment for debt, 
assume to act only over process, and are 
merely provisions regulating the practice of 
the United States courts. They are not 
placed upon high principles of humanity or 
public policy. They profess no more than a 
purpose to conform to the processes em- 
ployed by the states where the courts ex- 
ercise jurisdiction, forbidding the imprison- 
ment of debtors when not allowed by the 
laws of one state, and permitting it wher- 
ever .authorized by the laws of others. Ac- 
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cordingly, if the legislature of New York at 
its present session, should rescind the code 
of practice promulgated by the last, tills pro- 
vision, which is supposed to stand in con- 
nection with the act of congress of May 14, 
1841 [supra], would eo instant! cease to 
have influence over the proceedings of the 
United States courts. It becomes necessary, 
therefore, to examine the act of congress of 
1S42, to ascertain whether this matter is not 
now withdrawn from the regulation of the 
state legislature, and specifically provided for 
by congress. 

The act of August 3, 1842 (4 Stat 518, § 
6), confers upon the supreme court "full 
power and authority to prescribe and regu- 
late and alter the forms of writs and other 
process to be used and issued in the district 
and circuit courts of the United States, and 
generally to regulate the whole practice of 
said courts." In January term, 1845, the 
supreme court adopted a body of rules gov- 
erning the United States courts in admiralty 
proceedings, and the portions of those rules 
before cited fully appoint the form of pro- 
cess used in this case. The question then is, 
does the existing 4aw of New York, in con- 
nection with the act of congress of May 14, 
1S41, prevent the operation of the act of Au- 
gust 23, 1842, and the rules of the supreme 
court established under its provisions? The 
act of congress of May 14, 1841, at the time 
of its passage, took effect the same as if it 
had incorporated the state enactment of 
1S48. It thus interdicted the arrest and im- 
prisonment of parties prosecuted in matters 
of contract and debt in this court, suits in ad- 
miralty being civil actions. Upon the same 
principle, the rules of the supreme court of 
1845, are to be regarded as acquiring the 
force and effect of a positive enactment 
Congress can legislate prospectively through 
the action of the supreme court as well as 
that of a state legislature. Manifestly then, 
the act of 1842, carried out by embodying 
the rules of the supreme court of 1S45, re- 
peals or suspends so much of the act of 1841, 
and its complement of state laws, as stand 
in contradiction to it. The latter law regu- 
lates the form and effect of admiralty pro- 
cess, and reinstates the power of arrest and 
imprisonment under it for debt. The law 
of New York, passed subsequent to the act 
of 1842, cannot supplant or suspend the pro- 
visions and effect of the latter, and restore 
those of the act of 1S41, congress having, by 
the act of 1842, substituted the supreme 
court in place of state legislatures as the law- 
making power in the future regulation of the 
processes and practice of the courts, the 
action of the court under that power neces- 
sarily annuls all antecedents and subsequent 
control of the state laws over the subject 
So long as the supreme court rules remain 
unchanged by the court or congress, they 
must supply the absolute law of practice over 
the subject. 

I do not enter into the discussion wheth- 
er, upon this construction of the act of 



1842, the supreme court may not also ex- 
tend to courts of law and equity, the same 
power to arrest and imprison on process, 
that is given in admiralty cases. The point 
is not before me for adjudication; and al- 
though that is a legitimate and forcible con- 
sideration on weighing the probable meaning 
and intent of congress in the entire provi- 
sion, it is not in my judgment of such force as 
to justify me in holuing that the supreme 
court had misinterpreted their powers under 
the statute in relation to admiralty practice, 
or that the act of 1841 should be expounded 
to draw within its provisions cases clearly 
not covered by it at its enactment, and 
brought into existence by state legislation 
subsequent to the act of 1842, and the rules 
of the supreme court established under its 
authority. The known usage in the ad- 
miralty courts, up to the present time, to 
arrest for debt and hold to bail, or imprison 
for want of it, upon their processes, not- 
withstanding the acts of congress of 1839 ' 
and 1841, and the laws of state legislatures 
abolishing arrests and imprisonment for 
debt, is impressive evidence that congress 
acquiesced in the judgments of the courts, 
that those laws did not govern the practice 
in admiralty; more especially since the 
promulgation of the admiralty rules, in 1845, 
by the supreme court, in which the authority 
to arrest and imprison on admiralty process, 
was explicitly recognized and declared. 
And the practice having since been constant 
and open to arrest and imprison parties on 
mesne and final process, from the admiralty, 
it must be accepted that congress intended 
by the act of 1842, to place the regulation 
of this branch of practice under the direction 
of the supreme court, and not leave it subject 
to the changeable legislation of the states. 

I accordingly pronounce against the mo- 
tion on all the points raised, but they being 
of novelty and importance, the decision is 
without costs. 
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In re GAINEY. 

[2 N. B. R. (1869) 525 (Quarto, 163).] i 

District Court, North Carolina.2 

Bankruptcy — Unauthorized Exemption* Made 
by Assignee— Exception by Creditors. 

, "Where creditors claim that unauthorized ex- 
: emptions are exempted to be made to the bank- 
rupt by the assignee, they must except, under 
general order nineteen, to his report within the 
requisite time, as respects household furniture, 
necessary articles. &c, but as to real estate the 
attempted exemption is void, no title thereto 
passes from the assignee, and creditors need 
not except to the report but only to the ac- 
count of the assignee, and hold him responsible 
for any deficiency. 

i [Reprinted by permission.] 
2 [District not given.] 
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The branch bank of Cape Fear, Fayette- 
ville, North Carolina, creditor of said bank- 
rupt [Elizur Gainey], by its attorney, John 
W. Hinsdale, excepts to so much of the 
schedule of exempted property filed by W. 
H. Morrow, assignee of the said bankrupt, 
on the 16th day of September, 1868, as sets 
apart to said bankrupt, as his own property, 
a homestead of fifty acres of land, described 
at length in said schedule, for the reason 
that the same is unauthorized by law. Ques- 
tion certified by Register Guthrie, to the 
judge for decision. 

J. W. Hinsdale, for bank. 

BROOKS, District Judge. The question 
presented by the certificate of Mr. Register 
Guthrie in this case, is the same present- 
ed from the Fourth district, in Re Harris [un- 
reported], and in Re Farish [Case No. 4,647], 
and which have been fully answered by the 
opinion filed in the latter case. It is not 
necessary that I should repeat the same now. 
By the assignment of the register to the as- 
signee of the bankrupt, Gainey, the title to 
the real estate attempted to be exempted 
passed to said assignee; the attempt to ex- 
empt was ineffectual; the title then remains 
in the assignee, and will so remain until the 
same shall be conveyed or divested in some 
one of the ways provided by law. 

It is not required that exception shall be 
filed, and within the time prescribed, to the 
report of the assignee, to defeat the allot- 
ment of real estate as an exemption in this 
case. It would be otherwise if this exception 
was as to the value of articles comprehended 
by the terms "household or kitchen furni- 
*ture, or other articles of necessaries." These 
exceptions must be made in the way, and 
also in the time, prescribed. But if an at* 
tempt be made to exempt a species of prop- 
erty which cannot be exempted (as real es- 
tate in the district of North Carolina, which 
was not saved from exemption by the laws 
in force in 1864), then no exception need be 
taken to the report of the assignee making 
such exemptions. But creditors may except 
to the account of such assignee, if he omits 
to account for the value of such property. 



GAITHER (FARMERS' & MECHANICS' 
BANK v.). See Cases Nos. 4,634 and 4,- 
655.' 

GAITHER (GREENWAX v.). See Case No. 
5,7SS. 

Case No. 5,182. 

GAITHER v. LEE. 

[2 Cranch, C. C. 205; i 18 Niles, Reg. 328.] 

Circuit Court, District of Columbia. June 
Term, 1820. 

Witness— Competency— Interest— TTsubt. 

1. In an action by the indorsee against the 
acceptor of an inland bill of exchange, the in- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



dorser is a competent witness for the defendant 
to prove usury in the plaintiffs discounting of 
the bill. 

[Cited in Bank of Alexandria v. Clarke, Case 
No. 844.] ' 

2. If a bill be drawn, accepted, and indorsed 
for the purpose of raising money upon it in the 
market for the use of the payee, and be put in- 
to the hands of a broker who obtains the money 
from the plaintiff upon it, at four per cent, per 
month discount, the transaction is usurious and 
the bill void. 

Assumpsit against the acceptor of a bill , 
drawn by John Wells, Jr., upon the defend- 
ant, and by him accepted payable to James 
Hodnett, or order, on the 29th of March, 
1819, and indorsed by him and A. Mclntire, 
for $350. The bill, having seventy-five days 
to run, was put into the hands of Mr. Nich- 
olls, a broker, to raise money upon it for the 
use of the drawer. Mr. Nicholls procured 
the money upon it from the plaintiff, dis- 
counting $25 for the seventy-five days. 

Mr. Marbury, for defendant offered Hod- 
nett and Mclntire, the two indorsers, as wit- 
nesses to prove usury; and cited Brard v. 
Ackerman, 5 Esp. 119: Chit Bills, 397; and 
Jordaine v. Lashbrooke, 7 Term R. 601. 

Mr. Key, contra. Those°cases were decid- 
ed upon the ground of state policy; but in 
this country the decisions have been con- 
trary; namely, that a party on a note shall 
not be admitted to give evidence to destroy 
it. Coleman v. Wise, 2 Johns. 165. 

Mr. Ashton, in reply, contended that the 
witnesses were competent to show any tiling 
subsequent to the execution of the note, that 
would invalidate it He admitted the bill 
to be good in its execution. 

THE COURT (nem. con.) overruled the ob- 
jection and admitted the testimony. 

Mr. Marbury, for defendant, then prayed 
the court to instruct the jury, that if they 
should be of opinion, from the evidence, 
that the bill was drawn, accepted, and in- 
dorsed for the purpose of raising money 
upon it in the market and was put into the 
hands of Mr. Nicholls by Mr. Hodnett, for 
that purpose, who procured the money from 
the plaintiff upon it, discounting $25 upon 
$350, the amount of the bill, which had sev- 
enty-five days to run, the transaction was 
usurious, and the bill void. 

Which instruction THE COURT (MOR- 
SELL, Circuit Judge, contra) gave, upon the 
authority of the two cases cited by Mr. Mar- 
bury, namely, Jones v. Hake, 2 Johns. Cas. 
60, and Wilkie v. Roosevelt, 3 Johns. Cas. 6G; 
Id. 206. 

Verdict for the defendant 

The plaintiff took a bill of exceptions to 
the instruction of the court to the jury, but 
not to the admission of the indorsers as wit- 
nesses for the defendant No writ of error 
was prosecuted. The cause stood several 
terms upon a motion for a new trial on the 
ground of misdirection of the jury, but it 
was never brought to a hearing, and at Oc- 
tober term, 1821, the cause was struck off by 
the plaintiff. 
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Case No. 5,183. 

GALA PLAID. 

[Brown, Adm. 1.] i 

District Court, D, Michigan. Feb- 1859. 

Seizure— Certificate of Probable Cause — 
Practice— Evidence in Support. 

1. A motion for a certificate of probable 
cause of seizure may be made subsequent to 
the decree, and upon the hearing of such mo- 
tion the court is not limited to the evidence in- 
troduced upon the trial, but may receive any 
evidence tending to show that the collector act- 
ed upon a reasonable suspicion. 

2. In determining the question, the court is 
not at liberty to consider the fact that the sei- 
zure was made at night, without proper war- 
rant, and that the conduct of the officer was 
otherwise oppressive and cruel, as his certifi- 
cate would not protect him in an action for a 
personal trespass. The court can only consider 
whether his action was malicious and ground- 
less, or whether he acted upon a reasonable sus- 
picion that the goods were smuggled. 

3. The fact that the claimant was selling 
them at a low price in an obscure town, declar- 
ing them to have been imported, and that duty 
had been paid upon only a small portion, was . 
held sufficient to justify their seizure. 

Motion for certificate of probable cause. 
Jos. Miller, Dist. Atty., for the United 
States. 
Alfred Russell, for claimant 

WILKINS, District Judge. The libel in 
this case embraced a large quantity of mer- 
chandise seized by the direction of the col- 
lector of the port of Detroit, in June 1S57. 
The articles enumerated in the libel filled 
some twenty-two boxes, and consisted of 
gala plaid, merino, silks, dress goods, flan- 
nel, edging, muslin, lawn, silk veils, &c, in 
all numbering, in various quantities, some 
fifty different pieces and qualities of fancy 
merchandise of the value of about §1,000. 
The goods were all claimed by one John 
Larkin, who, with his family, emigrated to 
this country from England, in October, 1850. 

The issue joined in the case was tried by 
a jury on the 14th of July, 1858, a little 
over a year after the seizure, and as ap- 
pears by the record, no other testimony was 
introduced than that of Thomas Thayer, and 
Mary Ann Larkin, the daughter of the 
claimant. The former was the appraiser, 
called only to the identification of the ar- 
ticles. 

The latter stated positively that all the 
goods enumerated in the libel were purchas- 
ed from one Jackson, residing in a certain 
street in the city of New York, and* as each 
article enumerated in the libel was separ- 
ately called over by the district attorney, 
distinctly averred that the same was bought 
in New York, and she being the only witness 

i [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



for the government as to the fact of im- 
portation, the district attorney abandoned 
the prosecution. <The jury gave a verdict that 
the allegations of the libel were not sus- 
tained, acquitting the goods, whereupon the 
court decreed a dismissal of the libel and a 
restitution of the property seized. 

On the succeeding day a motion was made 
by the district attorney, in behalf of the col- 
lector, for a certificate of probable cause, 
under the acts of congress of 1799 [1 Stat 
027] and 1807 [2 Stat. 422], The argument 
of the same was, by the stipulation of the 
proctors, postponed until the first week in 
November. 

The practice of this court has generally 
been, on releasing after a hearing the prop- 
erty seized, to direct, with the decree dis- 
missing the libel, this certificate of protec- 
tion to the officer if the evidence warranted 
the presumption of a reasonable suspicion 
on his part that the goods had been illegally 
brought into the United States: the exonera- 
tion of this officer being placed by the law on 
the fact that, although the evidence did not 
warrant condemnation, yet there were suf- 
ficient circumstances disclosed to justify the 
seizure. 

In this case the claimant was not called 
upon for any exculpatory evidence. The 
case was abandoned. The proctor of the 
claimant and the district attorney of the 
United States stipulated at a future day to 
present to the consideration of the court the 
present motion— a practice which does not 
meet the sanction of the court, which has led 
to much expense and confusion, and has only 
been tolerated with the view of doing jus- 
tice to a public officer, who was not person- 
ally present at the seizure, and if any out- 
rage was committed, either on the rights or 
feelings of others, is not at least morally 
amenable. 

Had this course not been taken, I must 
have refused the certificate, for there was 
not, on the trial, a scintilla of evidence war- 
ranting suspicion. 

When the motion came up for hearing, 
the district attorney offered in evidence the 
circumstances of suspicion upon which the 
collector directed the proceeding. This was 
objected to by claimant's counsel, on the 
ground that the trial was closed, and that it 
was not competent for the court on this mo- 
tion to hear other proof, and that it was 
limited in the granting or refusing of this 
certificate to the testimony which had been 
submitted on the trial. 

The testimony was heard under a reserva- 
tion of the court, and after much consider- 
ation, I am satisfied that it was admissible 
at this stage of the proceeding, and on 
this motion, although the libel was dismissed 
and restitution decreed. 

There is certainly nothing in the language 
of the statute that inhibits the motion being 
made subsequent to the rendition of the de- 
cree. In the case of U. S. v. Twenty-Six 
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Diamond Rings [Case No. 16,572], the mo- 
tion was made on a day subsequent to rne 
dismissal of the libel, and* Judge Sprague, 
it would seem, granted the certificate upon 
•evidence of a fact, which if offered, was not 
pressed during the trial, namely, the con- 
cealment of the rings by the passenger when 
the manifest was made containing similar 
-articles by the same person. 

The statute does not limit the evidence to 
that offered upon the trial. It declares if 
it shall appear to the court before which 
such prosecution has been had that there 
was a reasonable cause of seizure, the court 
shall cause a proper certificate or entry to 
be made thereof— that is, the fact is to be 
certified. The time when the application is 
to be made for such certificate is not deter- 
mined, and it is not clearly inferable as the 
intent of the act that such certificate should 
be based exclusively on the testimony offered 
antecedent to the decree. Had the statute 
declared that the final decree should em- 
body such certificate, then the court could 
hear no other evidence than that given on 
the trial; but, omitting so to enact, the in- 
ference is strong that the design of congress 
was to enable the collector to come in at 
any time after judgment has been given 
for the claimant, and procure from the court 
the certificate contemplated, on such a show- 
ing as he may be enabled to make. 

The statute prescribes that the court shall 
cause a proper certificate to be given or en- 
try to be made. The alternative is with the 
■court to give the one or direct the other— 
and it is not, therefore, a necessary part of 
the record— not an essential journal entry, 
and consequently not a part of the original 
proceeding, unless the court so chooses to 
order. 

To sustain the prosecution, the evidence is 
given to "the jury, under the direction of the 
court, and it is the evidence upon which 
their determination is made; but whether 
or not the prosecutor had probable grounds 
for instituting a suit, is another question, 
and solely for the action of the court, which 
may proceed to hear the matter, either dur- 
ing the progress of the trial after the testi- 
mony is in, or subsequently, upon the appli- 
cation of the officer for leave to exhibit his 
grounds of suspicion. The only direction of 
the act being that the subject-matter excusa- 
tory of the ofiicer, and protective of him 
against the action of any other judicial tri- 
bunal, is, that such excuse shall be judged 
of by the court before whom the prosecution 
is had. 

In the case of IT. S. v. The Forrester [Case 
No. 15,132], the court acted at once on the 
application of the district attorney, the 
proofs on the trial being conclusive upon the 
point 

The court holding then that this inquiry 
may be properly gone into after the prosecu- 
tion has closed, will now inquire into the 
sufficiency of the excuse set up and proved 



by the collector. It is alleged on the part 
of the applicant for this certificate, that the 
circumstance of vending these goods in an 
obscure town, but sparsely inhabited, dis- 
tant from any large village or city, and sell- 
ing them at a low price, under the declara- 
tion by the claimant, repeatedly made to 
purchasers before seizure, that he had 
brought them. from the old country, and paid 
duty only upon part of them, was sufficient 
to warrant his suspicion and his official ac- 
tion. And it is further alleged that the 
place of deposit and mode of sale confirmed 
the impression that they had been fraudu- 
lently brought into the country. 

There can be no doubt that on this appli- 
cation the court is confined to the circum- 
stances existing prior to the seizure. It is 
an application based on an acquittal. The 
prosecution has failed to establish the 
charge, and that trial is ended. 

The property has been released and re- 
stored, and the issue determined. The 
court, then, is to hear the cause of seizure, 
and nothing else. The court may be satis- 
fied, on the testimony adduced on the appli- 
cation, that the district attorney was misled 
in abandoning the prosecution, that his wit- 
ness was guilty of perjury, and that, had all 
the facts been brought to the notice of the 
court, a decree of condemnation must have 
been rendered. But all this is of no avail, 
except so far as corroborative of the circum- 
stances of suspicion which led to the seizure. 

Furthermore, I am satisfied that the con- 
duct of the ofiicer in making the seizure, 
cruel, uncivil, oppressive or otherwise, with 
or without warrant, has nothing to do with 
the merit of this application. It presents 
a single question to the court, and when re- 
sisted, a single issue, and that is: AVhat 
were the grounds of suspicion which led the 
collector to direct his deputy to seize the 
merchandise in question? Was the seizure 
malicious and groundless, or had the officer 
a reasonable warrant of suspicion, based on 
circumstances and facts which came to his 
knowledge and existed prior to his official 
action in seizing the goods? 

By the act of 1799, § 6S [supra], when the 
collector has cause to suspect a concealment 
of smuggled goods in a dwelling-house, he is 
bound to make application under oath to a 
magistrate, and obtain a search warrant, 
which can only be executed in the daytime, 
in obedience to the constitutional injunction, 
forbidding unreasonable searches, and guar- 
anteeing the security of private dwellings. 
A seizure at night is unreasonable and pro- 
hibited, and these provisions so essential to 
peace and safety are re-enacted in 1S15 (3 
Stat. 232). 

But the mode pursued by the ofiicer, and 
his official action upon his suspicions, have 
nothing to do with the question whether his 
suspicions were groundless or otherwise. If 
the collector, having a just and reasonable 
suspicion, acts without warrant, or on an 



[9 Fed. Cas. page 1069] 

irregular warrant, or illegally in making the 
search at night, or oppressively in seizing 
what is not dutiable, such as articles of 
clothing, or commits a personal trespass, he 
certainly is amenable elsewhere to the par- 
ties injured, and is not protected by the cer- 
tificate of the court, granted under the acts 
of 1799, 1S07, or 1823 [3 Stat 729]. 

Did I think so, I should be very loath to 
grant the certificate in this case. For al- 
though I am satisfied that the warrant is a 
genuine document, and not a forgery (as 
was supposed in the argument), yet I cannot 
sanction, by any act of mine, the conduct of 
Officer Cullen, in making an indiscriminate 
seizure of broadcloth and female chemises, 
of pantaloons, petticoats, French apparel, 
night-clothes, baby's clothes, &c., so com- 
pletely stripping the apparel of the family 
that the children were left in nudity and the 
young women compelled to borrow from 
neighbors the requisite clothing for church. 

Two exigencies are covered by the certifi- 
cate: (1) The claimant cannot recover costs, 
although acquitted, because by his own con- 
duct he misled the officer of the government 
(2) He cannot recover damages in any ac- 
tion, because the proper tribunal determined 
that the officer was warranted in making 
the seizure. But, if the mode was unlaw- 
ful and injurious, the certificate is but a 
blank piece of paper, as a shield of protec- 
tion. The act of congress never designed to 
protect robbery, assault and battery, or mid- 
night trespass under the cover of this cer- 
tificate. It never designed to protect con- 
duct forbidden by the statute itself. It 
means no more than this, that certain mer- 
chandise having been seized for a violation 
of the revenue laws, and that fact having 
been tried and the goods restored, the public 
officer had just grounds for his official action, 
and no costs are awarded to the claimant 

I recur then to the issue as stated, leaving 
with pleasure the outrageous conduct of the 
officer in performing his duty. In case of 
Locke v. U. S., 7 Cranch [11 TJ. S.] 339, de- 
cided as far back as 1S13, Judge Mai-shall 
says that the term "probable cause," as used 
by congress, does not signify prima facie 
evidence, which, in the absence of exculpa- 
tory proof, would justify condemnation, but 
simply evidence of circumstances which war- 
rant suspicion. And. at a later period, what 
constitutes probable cause, was held by 
Judge Story, in The Rover [Case No. 12,091], 
to be a question of law for the court,— in the 
facts exhibited justifying the officer. 

And, as a question of law, the circumstan- 
ces of each particular case must govern the 
court. In the case of The Friendship [Case 
No. 5,125], a doubt as to the construction of 
the law by the ofiicer was held to be a rea- 
sonable cause for seizure. In The George 
[Id. 5,328], Judge Story defines "'probable 
cause' to import a seizure made under cir- 
cumstances which warrant suspicion." And 
in the case of XL S. v. The Forrester [supra], 
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this court held that the circumstances which 
occurred when the vessel was unladen at the 
dock, of the captain calling in the presence 
of the revenue ofiicer, the merchandise, "Port 
Sarnia stuff," warranted his seizure. 

In the case of U. S. v. Twenty-Six Dia* 
mond Rings [supra], a very slight circum- 
stance induced Judge Sprague to grant the- 
certificate, namely, that the claimant was 
apprised of the fact that the diamond rings 
had been entered by him on his manifest. 
When the steamer came to their moorings at 
Boston, the revenue ofiicer was notified, by 
the captain, that there had been a robbery on 
boax'd, and no passengers were to land untiL 
a legal search had been made. The claim- 
ant came to the purser on the deck, and 
handed him a small parcel, containing the- 
twenty-six rings, with a request to enter the- 
same on the ship's manifest This being in 
the presence of the revenue officer, he at 
once seized them. The claimant had previous- 
ly entered on the manifest four cases of jew* 
elry. The question was, had the twenty-six 
rings been concealed? The court dismissed 
the libel, but held that the claimant was ap- 
prised of the fact that there was a manifest 
in which he had caused similar goods to be* 
entered, and that, although he had not ac* 
tually concealed the goods in question, the 
circumstance was sufficient to warrant the- 
suspicion of the officer. 

What are the circumstances in this case, aa- 
proved, on which the collector acted? 

The informer, J. H. Terry, states to him by 
letter of the 20th of June, 1S57, that the 
claimant is selling, in the vicinity of Tecum- 
seh, at his dwelling-house, a large quantity 
of fancy goods, in all of the value of about 
§1,000. That he and his daughter say, that 
they recently brought these goods from Eng- 
land, on a greater part of which they did not 
pay duty; that upon certain artificial flow* 
ers duty was paid, but no duty on the resi* 
due. That the claimant was an* Englishman 
recently come into the country; that he kept 
no store, but had the goods stored away in 
the garret of a one-story house; and that he 
was personally present, and heard, with oth- 
er witnesses, the statement that they had not 
paid duty on them. Now, if this statement 
has been made out by the proof, there waa 
sufficient ground for the seizure. 

Terry himself was put upon the stand, and 
testified— that he was at the place where- 
these goods were sold; that they were kept 
in the garret of a one-story house; that they 
consisted of the articles enumerated in the 
libel; that he heard Mary Ann Parkin say, 
that they did not pay duty on ail the goods, 
and would sell cheap; that they had brought 
over from England twenty-two cases; that 
they had only paid duty on the artificial' 
flowers; and that the reason why they es- 
caped paying duty on all was that the officer 
did not know that they had any other goods. 

This statement is corroborated by the evi- 
dence of Cullen, as to the account given ta 
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hini by the claimant that the goods were 
brought from England, by the statement 
which he made to the collector himself when 
seeking the restoration of the property, by 
Holdrich, to whom claimant repeatedly said 
that the goods came from England, by 
Wheeler, who went to buy cloth, and to 
whom claimant said that he brought all the 
goods from England, and that he paid the 
duty only upon part, and by the affidavit of 
the claimant himself, made in October, 1S37, 
in open court,, when applying for the continu- 
ance of the cause, in which he solemnly 
states— "that he brought all the goods seized 
from Liverpool in the ship Bright, openly 
and without the least secrecy, and that he 
paid to the custom house officer at New York 
all the duties demanded, and that he could 
prov.e all these facts by his daughter Mary 
Ann and his fellow-passengers.'* 

This affidavit was made on the 12th of Oc- 
tober, 1S57, and the daughter, as a witness 
on behalf of the government, swore on the 
trial, in July last, directly and particularly 
the reverse. One or the other is perjured. 
There is no room for charity, and the father's 
oath is supported by all the surrounding 
incidents of the case, by the declaration of 
the daughter to Terry, and by her testimony 
before the grand jury. It is true, the court 
must be governed on this application by the 
circumstances which led to the seizure; but 
the evidence of Cullen, Shoemaker, Holdrich 
and Wheeler, and the affidavit of the claim- 
ant are only used as corroborating, beyond 
all doubt, the testimony of Terry and the cir- 
cumstances proved by him: That duty was 
not paid upon these goods, and that they 
could be sold cheap. 

The circumstances of this case strongly ih 
lustrate the propriety of the ruling that the 
court should not, in all cases of seizure un- 
der the revenue laws, determine the pro- 
priety of the certificate on the facts elicited 
on the trial of the main issue. 

Here the district attorney introduced only 
the evidence of the daughter of the claimant. 
Had he recollected, and called the attention 
of the court to this affidavit of John Larkin. 
the comparison between it and the bare- 
faced, perilous, minute swearing of Mary 
Ann would have elicited from the court a 
course of procedure, calling peremptorily 
for the punishment of either the father or 
daughter for willful and corrupt perjury. 

The court believed what appeared to be the 
frank statement of the woman, that each 
article was purchased in New York, and 
sympathized with the witness in the evident 
spoliation of part of her property, in a 
strange land, where she had sought a liveli- 
hood in the neighborhood of her relatives. 

As the facts turn out, there should have 
been a condemnation. The proof then on 
tile warranted it. The depositions of Daw- 
son and Benedict, the custom house officers 
of New York, as to the non-payment .of duty, 
the sworn avowal of John Larkin on file, 



and the proof of his declarations by Cullen, 
Wheeler, and Holdrich, with Mary Ann's 
avowal, would have overwhelmed her state- 
ment in court, and caused a condemnation. 
Motion granted. 
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The GALATEA. 
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District Court, S. D. New York. June, 1S71. 

Collision in Hell Gate— Steamboats Meeting. 

1. A steam-tug, with three barges loaded with 
coal fastened alongside, was going through Hell 
Gate eastward, on a flood tide, about half- 
past five o'clock on the morning of the 18th of 
December, 1869. She saw the lights of the G., 
a large propeller, coming westward, meeting 
her before she arrived at Negro Point, where 
the channel turns to the northward. She blew 
one whistle and was answered with one whis- 
tle. Both vessels had the proper lights, and the 
engines of both were stopped and reversed be- 
fore the collision, which took place near Pot 
Rock, in the narrowest part of the channel, the 
vessels coming together nearly at right angles. 
The three barges were sunk by the collision: 
Held, that the steam-tug did not have too heavy 
a tow, and had a right to go through Hell Gate 
as she did, and went as far to the southerly 
side of the true tide as she could go, and was 
not in fault. 

[See note at end of case.] 

2. This being so, the G. was in fault, either 
in not stopping sooner than she did, or in not 
keeping to the northerly edge of the true tide. 

[This was a libel by Frederick Robert and 
others against the steam propeller Galatea 
(the Providence & New York Steamship Com- 
pany, claimants) for damages by collision.] 

E. H. Owen and T. C. T. Buckley, for li- 
belants. 
J. H. Choate, for claimants. 

BLATCHFORD, District Judge. As lb * 
steam-tug Vim, a propeller, with three bar- 
ges, loaded with coal, in tow of her, was 
proceeding from New York, through Hell 
Gate, on a voyage to New Haven, Connecti- 
cut, at about 5M> o'clock a. m., on the morn- 
ing of the 18th of December, 1869, she en- 
countered the steam propeller Galatea, then 
on a voyage from Providence to New York, 
directly off Negro Point, and between that 
and Pot Rock. The barges were lashed 
side by side with the Vim. The bar^o oi 
the port side of the Vim was the Pottsville. 
On the port side of the Pottsville was the 
barge C. J. Hoffman. On the starboard side 
of the Vim was the barge Reading. The 
Vim, the Reading and the Pottsville be- 
longed to the libellants Robert and Gladwish. 
The C. J. Hoffman belonged to the libellant 
Mc Williams. The coal on board of th * 
Reading and the Pottsville belonged to the 
libellants Benedict, Pardee and Benedict. A 
collision ensued, which resulted in the loss 
of the three barges and their cargoes, and 
this suit is brought to recover for such loss. 



i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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except as to the cargo" of the C. J. Hoffman. 
The tide was at the middle of the flood, 
running with the Vim. It was not yet day- 
light, the night. was clear and there was 
some moonlight The Vim was 70 feet long 
and 17 feet wide. The barges were from 
100 .to 115 feet long, and carried an average 
of 300 tons of coal each. The Galatea was 
245 feet long and 54 feet wide, and of 1,566 
tons burthen. The starboard bow of the 
Galatea, a few feet abaft her stem, came in 
contact with the stem of the C* J. Hoffman, 
and the stem of the Galatea came in contact 
with the port bow of the Pottsville a few 
feet abaft the stem of the Pottsville. The 
Vim was not hit by the Galatea. Whether 
the Heading was hit by tlie Galatea is not 
clear. The barges projected ahead of the 
Vim. The Pottsville projected ahead of the 
G. J. Hoffman. As the result of the colli- 
sion, the C. X Hoffman and the Pottsville 
sank immediately, their bows being opened 
and their cargoes of coal being spilled out, 
as the water rushed in and their bows sank. 
The Reading got adrift, and was soon picked 
up by the Vim, and towed a short distance, 
"but she was so injured, as the result of the 
collision, that she shortly sank. 

The libel avers, that the Galatea saw the 
lights of the Vim when the Vim was oppo- 
site Astoria, and when the Galatea was on 
the east side of Ward's Island, and had not 
yet arrived at Negro Point; that, while the 
vessels -were in these positions, the Vim blew 
-one long whistle, for each Vessel to keep to ' 
the right; that such signal was answered by 
one long whistle from the Galatea; that, 
when the Vim had got just above Hallett's 
Point, the Galatea blew one long whistle, 
which was answered from the Vim; that the 
Vim continued her course with her helm as 
far to port as was safe; that the rudder of 
the Galatea worked imperfectly, through an 
-accident to her steering apparatus, and her 
propeller and keel had sustained injuries, 
and she was unable to be properly navigated 
in that part of the river, in view of the tide 
and other dangers of that navigation; tnat, 
owing to such defects and the want of prop- 
er care and skill on the part of those en- 
gaged in navigating the Galatea, the colli- 
sion occurred; and that it was caused by 
fault and negligence, or the want of ordi- 
nary care and skill, on the part of those en- 
gaged in navigating the Galatea, and not by 
the fault, negligence or want of care of those 
in charge of the tug or of the tow. The li- 
bel avers, that the collision took place at or 
about Pot Rock, and while the tug and her 
tow were heading about east by south. 

The answer alleges, that the Vim and the 
barges drifted down upon the Galatea, and 
struck her when she was not moving towards 
them, but had stopped and was backing her 
engine, after perceiving the danger of colli- 
sion; that the collision occurred not at Pot 
Rock but about abreast of Negro Point, very 
near the shore; that the barges struck the 



Galatea on her starboard side a little abaft 
her stem, and thereby turned her around 
with her stern towards the shore, and the 
full force of the tide bearing upon her star- 
board side, so that her headway was lost, 
and she was drifted backward by the tide; 
that the Galatea and the Vim saw each other 
while the Galatea was abreast of Ward's 
Island, before arriving at Negro Point, and 
while the Vim with her tow were abreast of 
Hallett's Point or nearly so; that, while the 
vesels were in these positions, the Galatea 
blew one long whistle, for each vessel to 
keep to the right; that the Vim answered by 
one long whistle; that the claimants have no 
knowledge of any signal, prior to the one first 
given by the Galatea and answered by the 
Vim when she was about abreast of Hallett's 
Point; that, after such answer by the Vim, 
the Galatea put and kept her helm to port 
and kept to the right, very close to the shore 
on the right or north, or northeast side, and 
as close to the shore as it was at all safe or 
practicable for her to keep, and was in such 
position until and at the time of the collision; 
that the Vim did not, after her answering 
signal, continue or keep her course to the 
right, with her helm as far to port as was 
safe, or in anywise; that there was ample 
room for her with her tow, had she contin- 
ued her course to the right as she ought to 
have done, to pass the Galatea far to the 
southward of her, and without coming near 
her, but, instead of keeping to the right or 
the southward, the Vim, with her tow, came 
across very near to the north or northeast 
shore, on her left; and that, when the colli- 
sion occurred, the Galatea was so close to 
the shore on the north or northeast, which 
was her right side, that, on the sheer or 
turn which was caused to her on her bow 
being struck by the barges, her stern actual- 
ly touched the rocks on the shore. The an- 
swer also alleges, that the collision was 
wholly attributable to the Vim with her tow 
having gone to the left instead of the right; 
that her doing so was either wilful or gross 
mismanagement, or was owing to her hav- 
ing a tow heavier than she had strength or 
capacity to manage, and consequently, be- 
coming unmanageable, and being drifted out 
of her course by the force of the tide; that, 
as soon as the fact that the Vim and her tow 
were drifting or coming out of their proper 
course, and towards their left, and that there 
was danger of a collision, was discovered or 
discoverable on board of the Galatea, she 
keeping as close as possible to the north or 
northeast shore, her engine was slowed and 
stopped, the proper movements for backing 
were made, and all possible steps and pre- 
cautions were taken to avoid a collision; 
that it occurred owing to the Vim and her 
tow coming and being carried so far out of 
their proper course, and so close to the 
north or northeast shore which the Galatea 
was hugging, and could not be avoided by 
any action on the part of the Galatea; that 
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the steering apparatus of the Galatea was 
not disabled, and her rudder did not work 
impei'fectiy, and she had not sustained in- 
juries to her propeller or her keel so that she 
could not be properly navigated; and that 
the collision was not due to any fault, mis- 
conduct or negligence on the part of the Gal- 
atea. 

A great portion of the testimony taken on 
the trial was devoted to two points— the 
question whether the Vim could, without 
great peril, have gone to the southward of 
Pot Rock and to the right of the true tide; 
and the question whether there was any 
difficulty in steering the Galatea, arising 
from injuries to her propeller, her keel and 
the support of her rudder, which she had sus- 
tained two days previously by striking a 
reef of rocks off Tenth street, New York, in 
the East river. The evidence satisfactoi'ily 
establishes, that the Vim, with her tows, 
could not, at half flood, have properly, or 
without peril, gone to the southward of Pot 
Rock, or to the right of the true tide. It 
also establishes, that there was no injury to 
the steering apparatus, or rudder, or propel- 
ler, or keel of the Galatea, which impaired 
or affected the facility of steering her. The 
case is, therefore, on the libel, left to the gen- 
eral allegation therein of fault and negli- 
gence, and the want of proper care and skill, 
on the part of those engaged in navigating 
the Galatea. 

The testimony on the trial altogether nega- 
tives the statements in the answer, that it 
was the striking of the barges against the 
starboard side of the Galatea that turned 
her around with her stern to the shore; and 
that her headway was lost because she was 
turned around w T ith her stern to the shore, 
and because the full force of the tide then 
bore upon her starboard side; and that, on 
a sheer or turn caused to the Galatea by the 
striking of her bow by the barges, her stern 
actually touched the rocks on the shore. 
The evidence shows, that, when the Gala- 
tea had just passed Negro Bluff, she saw the 
lights of the Vim, across the land at Negro 
Point, the Vim being then about abreast of 
Mood Rock; that the Galatea then gave one 
whistle; that the Vim replied by one whistle- 
that the Galatea shortly afterwards rang 
one bell and slowed; that, her helm being 
amidships, she kept it so till she reached Ne- 
gro Point, when she hove it hard aport; that 
the vessels continued to approach each other 
until they had arrived within 500 or 600 feet 
of each other, when, the Galatea seeing the 
Vim and her tows coming rapidly with the 
tide, and presenting the port side of the 
port tow to view, the Galatea's engine was 
stopped; that, shortly afterwards, the engine 
of the Galatea was reversed; and that, as 
soon as the back motion of her engine com- 
menced, her wheel still being kept hard 
aport, her head began to fall off to the south 
of west, and continued to fall off more and 
more rapidly as the lido b^gan to take ef- 



fect on her starboard bow, until, by the time 
of the collision, the head of the Galatea had 
fallen off four or five points. Her pilot says, 
that he hauled up around Negro Point, by 
porting, to a little north of west A falling 
off of from four to five points from that, 
would bring her head, at the time of the 
collision, to southwest or southwest by south. 
The course of the tide was about east. The 
heads of the Vim and her tows, and of the 
Galatea were at about right angles to each 
other at the time of the collision. This 
would make the Vim and her tows head, 
then, southeast or soiitheast by east. The 
master of the Galatea says, that the Vim and 
her tows headed about east-southeast, a 
variation to the east of from one to two 
points; and the pilot of the Galatea says, that 
the Vim and her tows headed south-south- 
east, a variation to the south of from two to 
three points. The evidence also shows, that 
the Galatea continued backing for some 
time after the collision, and that, drifting 
with the tide on her starboard side, she 
touched bottom finally to the eastward of 
Negro Point, with her stern. It is fully es- 
tablished, that it was the backing of the 
Galatea before the collision, and not the 
blow of the collision, which turned the Gala- 
tea athwart the tide; that she, a vessel 245 
feet long was, before the collision, turned 
across the tide, so that she was at an angle 
to it of about 45 degrees, in a channel-way 
where the width of the tide where vessels 
go, between Pot Rock and i\egro Point, is 
about 300 feet; that her headway was lost 
by her stopping, and by the force of the op- 
posing tide, and by her backing, and not by 
her being turned around as the result of the 
backing, or by the effect of the tide on her 
starboard side; and that she did not touch 
any rocks through any effect produced on her 
by the collision. 

The contention on the part of the Galatea 
is, that the Galatea was on the northerly 
edge of the true tide off Negro Point, and 
at the place where she began to back, and 
as" far to her right as she could safely go; 
that she had left nearly the whole width of 
the true tide to her left, for the passage of 
the Vim and her tows; that the Vim and her 
tows came drifting down with the tide, on the 
northerly edge of the true tide, and directly 
in the course of the Galatea, in violation of 
the agreement made by the signal whistles, 
heading, indeed, to the eastward and south- 
ward, but making no progress in that direc- 
tion, because the Vim had not power enough 
to control the load she was towing; that, 
before the Galatea began to back, a collision 
was inevitable; that, if she had not backed, 
she would have struck the C. J. Hoffman 
about amidships on the port side of the lat- 
ter, and would probably have destroyed the 
Vim herself, as well as all the barges; that 
the backing of the Galatea was a proper 
movement, and mitigated the force of the 
collision; that she would have been in fault, 
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under the statute, if she had not reversed; 
and that, even if her backing was an error 
of judgment, it was not a fault, because it 
was a movement made in the moment of 
peril, to avoid a collision brought about by 
the fault of the Vim in keeping to the north, 
after she had agreed to keep to the south. 

On the part of the libellants, it is contend- 
ed, that the Galatea knew that the Vim could 
not pass to the southward of Pot Rock, and 
could not stop her headway when going with 
such a tide, and that the vessels would meet 
at about Pot Hock; that, therefore, the great- 
est caution was required on the part of the 
Galatea; that it ought to have been apparent 
to the Galatea, very soon after the Vim re- 
sponded to her signal, that, if she kept on, 
merely slowing, she would meet the Vim 
at or near Pot Rock, in about the narrowest 
part of the tide-way; that, therefore, the 
Galatea, going against the tide, and so hav- 
ing control of herself, ought not merely to 
have slowed before reaching Negro Point, 
but ought to have stopped entirely before 
reaching there; that she could have safely 
done so; that, although her wheel was port- 
ed at Negro Point, it was so ported only to 
turn the Point; that such porting did not 
carry her to the northerly edge of the true 
tide; that she was not north of the middle of 
the true tide when she began to back; and 
that she was in fault in throwing herself 
across the tide by backing. 

It is impossible to determine the question 
of the fault of the Galatea, without first con- 
sidering the question of the fault of the 
Vim. The Vim had her proper lights set and 
burning. Her tow was properly made up 
and fastened to her, and it is shown to have 
been, in weight and burden, not equal to 
what she was in the habit of carrying safe- 
ly through Hell Gate. She had a right to go 
through at half flood tide, and it was not un- 
usual or improper to do so. If it required 
more care and caution than at any other 
stage of the flood tide, or than at slack wa- 
ter, that fact was or ought to have been 
known to the Galatea, and she knew, when 
she whistled, that the Vim was a tug with 
tows, coming with a flood tide that was run- 
ning at the rate of seven knots an hour. 
When the Vim responded to the whistle of 
the Galatea, the engine of the Vim was slow- 
ed, and her helm and the helms of her 
barges were ported, and, soon afterwards, 
and when the position of the Galatea was 
seen, the engine of the Vim was stopped, 
and reversed. I think the weight of the evi- 
dence is, that the Vim and her tows were 
as far towards the southerly edge of the 
true tide as they could be required to go, in 
the dangerous and intricate navigation of the 
strait If there was not room to the north 
for the Galatea to pass in safety, then it was 
the duty of the Galatea not to have allowed 
herself to meet the Vim where she did meet 
her. The Vim was going with a seven-knot 
tide and could not stop. The Galatea was 
a powerful steamer, going against the same 
9fed.oas. — 68 



tide, and could have stopped and remained 
in a line with the tide, at a point much fur- 
ther to the eastward, and where the chan- 
nel was wider, and where she could have 
hauled to a further distance to the north, 
from the southerly edge of the true tide, and 
she could have refrained from presenting her 
starboard side to the action of the tide. The 
fact that the Galatea was, at the time of the 
collision, heading about southwest, while 
the tide was running about east, and that 
the tide-way was about 300 feet wide, and 
that the Galatea was 245 feet long, and that 
the extreme port bow of the extreme port 
barge struck the starboard side of the Gala- 
tea as far forward on that side as about six 
feet abaft of the stem of the Galatea, is satis- 
factory evidence, to my mind, that the Vim 
and her tows were well over to the south- 
erly edge of the true tide, and as far over as 
could be required of them. I can see no 
fault on the part of the Vim. This being so, 
the conclusion necessarily follows that the 
Galatea was in fault, either in not 'stopping 
sooner than she did, or in throwing herself 
athwart the tide to the southward or in not 
keeping to the northerly edge of the true tide, 
or in not keeping Her stem to the north of 
west, or in all of these particulars. 

There must be a decree in favor of the sev- 
eral libellants, with costs, with a reference 
to a commissioner to ascertain the damages 
sustained by them severally by means of the 
collision. 

[NOTE. The cause was nest heard on ex- 
ceptions to the commissioner's report, which ex- 
ceptions were overruled, and a decree entered 
for libellants for the sum of $13,123.21 (Case 
No. 5185), and respondents thereupon appealed 
to the circuit court, where a decree was entered 
reversing the decree of the district court, and 
dismissing the libel (case not reported). On 
libellants* appeal, the supreme court reversed 
this decree, and remanded the cause, with di- 
rections to affirm the decree of the district 
court Mr. Justice Clifford, in delivering the 
opinion of the court, after remarking that the 
evidence was satisfactory that the two vessels 
came to a distinct and clear understanding, by 
their signals, that each should port its helm, 
held that the steam-tug took every necessary 
step to carry that understanding into effect, 
and that she was as near to Pot Rock as the 
character of the navigation would safely al- 
low. Concluding, the learned justice remarked 
that, "in the light of the whole evidence, the 
court is clearly of the opinion that the pro- 
peller was wholly in fault, and that the colli- 
sion was occasioned by the negligence and want 
of due care on the part of those in charge of 
her navigation." Robert v. The Galatea, 92 
U. S. 439.] 



Case No. 5,185. 

The GALATEA. 

[6 Ben. 259.] i 

District Court, S. D. New York. Nov., 1S72.2 

Collision— Damages— Exceptions. 

1. Two barges, loaded with coal, were sunk 

by a collision in Hell Gate. The commissioner 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reversed by circuit court (case unreported). 
Decree of the circuit court reversed by supreme 
court in 92 XJ. S. 439.] 
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to whom it was referred to ascertain the dam- 
ages caused by the collision reported certain 
sums as being the value of the barges and 
their cargoes, as being totally lost. The claim- 
ants excepted to the report, on the ground that 
no proper or suitable efforts were made to raise 
the barges: Held, that the exception must be 
overruled, because it appeared, on the evidence, 
that reasonable exertions were made to raise 
the vessels and save the cargoes by the use of 
such nautical skill as owners of vessels usually 
employ in such emergencies. 

2. It appeared that a small quantity of coal 
was raised from the wreck, and appropriated to 
his own use by the libellants' agent: Held, that 
the libellants, and not the claimants, were 
chargeable with the loss of this coal. 

3. The report of the commissioner reported a 
certain sum for freight on the cargoes. The 
claimants excepted to the allowance of that 
amount, on the ground that no deduction had 
been made from the gross freight for the ex- 
penses of completing the voyage: Held, that, 
as it did not appear from the report how the 
commissioner arrived at the sum which he al- 
lowed, or that he did not make the deduction 
referred to, the exception would not lie. The 
report should have been excepted to, as not 
stating the principle on which the sum was al- 
loyed, or a motion should have been made to 
send the report back for correction. 

ICited in The Gorgas, Case No. 5,023.] 

[This was a libel by Frederick Robert and 
others against the propeller Galatea for 
damages resulting from a collision between 
the propeller and the steam tug Vim, by 
which three barges in tow of the Vim were 
■sunk. A decree was rendered for the libel- 
lants (Case No. 5,184), and the cause referred 
to a commissioner to ascertain the damages.] 

T. 0. T. Buckley, for' libellants. 
G. H. Tweed, for claimants. 

BLATCHFORD, District Judge. The first 
and second exceptions on the part of the 
claimants relate to the barge Reading and 
her cargo of coal. The first exception is to 
the allowance of $2,000 as the value of the 
Reading at the time of the collision, and is 
made on the ground that "no proper or suit- 
able efforts to save the said barge, after the 
collision, were made by the libellants, and 
there was no evidence showing that she 
might not have been raised and repaired for 
a sum less than her value when repaired," 
and on the ground that "the final loss of the 
said barge was occasioned by the negligence, 
fault and improper conduct of the libellants 
in reference to the same, subsequent to the 
collision." The second exception is to the 
allowance of the value of the cargo of the 
Reading at the time of the collision, on the 
ground that her cargo "might have been rais- 
ed and saved for an amount less than its 
value when saved, and no proper or suitable 
efforts to raise or save the same were made 
in behalf of the libellants, and the same was 
finally lost by reason of the negligence, fault 
and improper conduct of the libellants, in 
reference thereto, after the collision." 

The allegations of fact contained in these 
exceptions are not sustained by the evidence. 
The principle decided in the case of The 



Baltimore, S Wall. [75 IT. S.] 377, is not ap- 
plicable to this case, on the facts proved. In 
the case of The Baltimore, there was no 
proof of the fact of a total loss, further than 
that the vessel sank. The court said, in thar 
case: "Evidence that the injured vessel is 
sunk is not of itself sufficient to- show that 
the loss was total, nor is it sufficient to justi- 
fy the master and owner in abandoning the 
vessel or the cargo, unless it appears that the 
circumstances were such that the vessel 
could not be raised and saved, or that the 
cost of raising and repairing her would ex- 
ceed or equal her value after the repairs 
were made." It also said that the full valur* 
of vessel and cargo cannot be given r.s 
damages, on the ground of a total loss, 
"where, by reasonable exertions, the vessel 
may be raised and the cargo saved by the 
use of such nautical skill as the owners of 
vessels usually employ in such emergencies;'* 
that the party injured must employ "reason- 
able measures" to stop the progress of the 
damage, and must not "wilfully and obstt 
nately, or through gross negligence," suffer 
the damage to augment; and that the party 
in fault for the collision is not liable "for 
such damages as might have been reasonably 
avoided by the exercise of ordinary skill and 
diligence, after the collision, on the "part of 
those in charge of the injured ship." 
, In the present case, there is much more 
proof of a total loss than merely that the 
vessel and cargo sank. The vessel and car- 
go were not abandoned. Reasonable exer- 
tions were made to raise the vessel and save 
the cargo, by the use of such nautical skill 
as the owners of vessels usually employ in 
such emergencies. The exertions were rea- 
sonable as to promptness, in view of the fact 
that the sinking took place in the middle of 
the month of December. They were reason- 
able as to character and extent, considering 
the fact that the sinking was in the swift 
tideway of Hell Gate. The usual appliances 
were employed, and the matter was put in 
charge of persons of competent skill. The 
result goes to prove the fact of total loss, 
and not the want of reasonable exertion. 

The claimants do not appear to have had 
credit for the few tons of ccal which were 
taken out of the wreck, six to ten tons. It 
fairly comes within the second exception, as 
lost by the improper conduct of the libel- 
lants. Their agent, after saving it, appro- 
priated it to his own use. 

The third exception of the claimants is to 
the allowance of $475.10, as and for the 
freight on the cargoes of the Reading and 
Pottsville, on the ground that "no deduction 
has been made from the gross freight on such 
voyage, for the expenses which would have 
been incurred by the owners of said barges, 
in having them towed by the Vim, upon the 
voyage on which they were engaged at the 
time of the collision." It does not appear, 
from the report of the commissioner, how 
he arrived at the sum of $475.10, or that he 
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did not make the deduction referred to in the 
exception. This should appear by his report, 
before the exception above set forth will lie. 
The report should have been excepted to, as 
not stating the principle on which it allowed 
the $475.10, and how that amount was made 
up, or a motion should have been made to 
send bade the report for correction, in those 
particulars. A report either for a gross sum, 
or for gross items, should be accompanied 
Tjy an explanation of the principles on which 
the sums are given, if it is intended to ques- 
tion those principles by exception. The court 
is not called upon to conjecture the princi- 
ples, by examining the evidence to see what 
the principles may probably have been. 
They must be stated in the report The re- 
port must state explicitly whether the de- 
eduction referred to was made, or must state 
facts, as found by the commissioner, from 
which no other conclusion can be drawn 
than that he made no such deduction. The 
proper practice is laid down in the case of 
Murray t. The Charming Betsey, 2 Cranch 
[G U. S.] 64, 124. 

The same view disposes of the fourth ex- 
ception of the claimants, whicb is to the al- 
lowance of $80, as and for the towage to be 
earned by the tug-boat Vim, from the own- 
ers of the barge HofCman, on the ground that 
"no deduction has been made therefrom, for 
the expenses which would have been in- 
curred by the owners of said tug-boat in 
earning such, towage." It does riot appear 
from the report how the commissioner ar- 
rived at the sum of $S0, or that he did not 
make the deduction named in the exception. 

All the exceptions on the part of the claim- 
ants, must, therefore, be overruled, save 
the second one, in the particular above stat- 
ed, as to which a proper deduction must bo 
made, but the report furnishes no means of 
stating what the deduction should be. 

The first and second exceptions of the libel- 
ants Robert and Gladwish are to the effect 
that the report, in allowing §2,000 as the 
value of the Reading, and §2,000 as the value 
of the Pottsville, at the time of the collision, 
ought to have allowed more as the value of 
the two boats, and ought to have allowed 
.at least §6,000 as their value. The first and 
second exceptions of the libellant McWil- 
liams are to the effect, that the report, in al- 
lowing §3,000 as the value of the C. J. Hoff- 
man, at the time of the collision, ought to 
nave allowed more, and ought to have al- 
lowed at least §4,300. An examination of 
the evidence satisfies me, that the allowance 
in respect to each of the three boats is suffi- 
cient 

The third exception of the libellants Robert 
.and Gladwish is, that the report should have 
allowed §594.97, as the net freight on the 
Pottsville and Reading, instead of §475.10; 
and the third exception of the libellant Mc- 
Williams is, that the report should have al- 
lowed §179.6$, as the net freight on the C. J. 
Hoffman, instead of §125,68. As the report 



does not state whether the items allowed 
are net freight or gross freight, and, if net 
freight, how the sums were arrived at, and 
on what principles, and what deductions 
were made from gross freight, these excep- 
tions present no point for consideration, and 
are overrule'd. 

[NOTE. Subsequently, the claimants ap- 
pealed to the circuit court (case unreported), 
where the decree of the district court was re- 
versed, and the libel dismissed. The decree of 
the circuit court was reversed by the supreme 
court. The Galatea, 92 U. S. 439. See note 
to Id., Case No. 5,184.] 
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The GALAXY. 

[Blatchf. & H. 270.3 1 

District Court, S. D. New York. May 13, 1831. 

Salvage — Amount— Derelict — Division be- 
tween OWNEKS AND CltEW. 

1. In a case of derelict, where there are no 
peculiar circumstances, courts of admiralty 
award of moiety as salvage. 

[Cited in The John Wurts, Case No. 7,434.] 

2. In distributing the salvage money, in a 
case where the salving vessel was exposed to 
no extraordinary risk or unnecessary deviation 
from her voyage, and where the salvage 
amounted to less than $2,000, one-fourth was 
awarded to the owners of the salving vessel, 
and the remaining three-fourths t were divided 
among her master and crew — the master receiv- 
ing four shares, the mate two shares, and sev- 
en seamen, including the cook, one share each. 

This was a lihel in rem, for salvage, 
against the schooner Galaxy. The facts 
were these: The Galaxy sailed from Bal- 
timore on the 4th of April, 1831. On the 
16th of that month, off Cape Hatteras, 
she encountered a gale of wind, in whica 
her masts and spars were carried a-\vay. 
Her master and crew remained by her un- 
til the 18th, endeavoring to work her in- 
to some port, and refused to leave her, 
although spoken by two vessels, and urged 
to do so. On the 18th, they abandoned her 
in latitude 35° 30' N., and were taken into 
Charleston by a vessel called the Invincible'. 
On the 20th, the Galaxy was discovered and 
boarded by the brig Union, in latitude 36° 
9' N., and longitude 72° 50' W. She was 
then a complete wreck. Her spars, sails 
and anchors were all gone, and nothing could 
be found on board indicating where she 
sailed from, where she was bound, or to 
whom she belonged. She had a full cargo, 
consisting of flour, whiskey? hams, &c., 
which had received no injury; and it was 
resolved, by the master and crew of the 
Union, to attempt to save the vessel and 
cargo. Jmy-masts were accordingly rigged, 
necessary sails were supplied from the Un- 
ion, two or three men were put on board the 
wreck, and she was taken in tow by the 
Union. Both vessels arrived safely at New- 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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York on the 24th of April. The Union was 
on a voyage to New-Yorlc 

BETTS, District Judge. The claimants do 
not deny that this is a proper case for the 
allowance of salvage. They only insist upon 
circumstances which they suppose should 
diminish the allowance. These are, that the 
Union was not diverted from her course or 
delayed; that no lives were saved from the 
wreck; that no additional hazard of life or 
health was imposed on the salvors, by their 
efforts to save the vessel; and that she was 
towed easily into this port in about four 
days. 

Another particular is brought to the notice 
of the court, which, if proved, would deprive 
the salvors of all claim to salvage, namely, 
that there has been an embezzlement by 
them of some part of the cargo of the 
Galaxy. It appears, by the marshal's ac- 
count of sales, that twenty-three barrels of 
flour and one barrel of whiskey less than 
the bills of lading given by the master of 
the Galaxy expressed, were found on board. 
So, also, some hams and dried beef were 
missing. The master of the Galaxy proves, 
that the Invincible, which took him and his 
crew off the wreck, took away thirteen 
barrels of flour, and, he believes, some hams 
and dried beef, for fear her provisions would 
be short for the whole company then on 
board. Not only does each individual of the 
crew of the Union deny that anything was 
taken by that vessel out of the wreck, but 
their testimony is very fully supported by 
that of a passenger on board the Union, who 
has no interest in this suit If any embez- 
zlement occurred after the wreck arrived at 
this port, it could be proved by the pilot, 
and by other officers who were constantly 
on board until her arrest in this case; but 
they have none of them been examined by 
the claimants. The wreck had been aban- 
doned two days or more, before she was 
fallen in with by the Union. In that inter- 
val, as she was directly in the track of coast- 
ing vessels, she may have been boarded by 
other vessels, or the Invincible may have 
removed a greater quantity of supplies than 
the master of the Galaxy was apprised of 
or recollects, or the bills of lading may not 
have stated the true quantity on board. 
The testimony does not, in my judgment, 
fix the embezzlement upon the salvors, and 
they cannot be denied compensation for that 
cause. o 

The services of the libellants were emi- 
nently meritorious and important to the 
wreck. She had been wholly abandoned, 
and was left in a condition which must very 
soon have resulted in her total loss. She 
was navigated for three or four days, with 
great fatigue to the crew of the Union, and 
with some considerable degree of exposure 
both to them and their vessel. For, by di- 
viding the crew, each vessel was so short 
manned as to require e\ery individual to 



be constantly on duty, and an occurrence of 
boisterous weather would, probably, have 
been fatal to both vessels. The labor and 
hazard incurred in saving this pr< per y 
were, therefore, such as courts of adm ralty 
always favor. The rate of compensation n s s 
in the discretion of the court, and is made 
to conform to the particular equities of the 
case. It accordingly varies, in a case of 
derelict, from a very trifling per centage- 
upon the property saved, to two-thirds of its 
value. Judge Story collects a numerous list 
of cases on the subject, and concludes that, 
in cases of derelict, courts of admiralty ad- 
here to a moiety as the favorite amount, 
and require some peculiar circumstances to 
vary it Abb. Shipp. ^Story's Ed. 1S29) 397, 
note 1. I perceive nothing in this case to 
vary the allowance from that standard. The 
reward it affords is sufficient compensation 
for the services performed, and is a reason- 
able premium to induce the rescue from like 
peril, of property similarly circumstanced. 
I shall, accordingly, after deducting from the 
gross proceeds the costs of the libellants and 
of the officers of court, decree to the salvors 
one-half of the net proceeds of the vessel 
and cargo. 

The next inquiry respects the distribution, 
of the salvage-money amongst the salvors. 
The vessel is entitled to share in the distri- 
bution on account of her services in the 
adventure; but the ratio in which the vessel 
shall take," as amongst the salvors, seems no 
more determinate than the one by which 
the salvage itself is to be measured. The 
vessel was the essential instrument in effect- 
ing the salvage, and shares as salvor because- 
put to risk in the adventure; and, as an 
inducement to owners to permit their mas- 
ters to use their ships in the relief of vessels 
or property wrecked, or in imminent peril, 
it is meet that owners should participate in 
the benefit in some ratio to the hazard and 
value of their property so exposed. Wh re 
the risk of the vessel is extreme, and the 
salving vessel and cargo are of large value, 
the owner's share should be proportionably 
enlarged. In the case of The Blaireau, 2 Cranch 
[6 V 8.] 240. the court allowed the owners 
of the vessel and cargo one-third of the 
amount of salvage decreed. The exposure 
of the vessel in that case was greatly boy n I 
that incurred by the Union; and, accord- 
ingly, that case aids tho decision ot t is. 
only by indicating that the measure cf r- 
ward to the salving vessel should bo gene' 
ous. Where a master, in charge of a valu- 
able vessel and cargo, abandoned his voyage 
to bring in a wreck found derelict, and the- 
owner protested against his conduct, and 
immediately displaced him from his com- 
mand, I considered the merit of the salvage 
service to belong to the vessel, and held that 
the master and his crew ought to receive no 
more than a quantum meruit for their serv- 
ices as laborers. The Waterloo [Case No. 
17,2o7]. But th>re is no exception, in this 
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■case, to the conduct ot the master and crew. 
The owner of the Union appears in court as 
a witness in support of their claim, and it 
must, therefore, be assumed that he ratifies 
and approves their conduct 

It does not appear whether or not the 
Union and her cargo were insured. But, if 
they were, and if the policy was forfeited, 
the deviation was merely technical. There 
was no wilful misconduct in the crew. The 
Union did not leave her voyage; but, finding 
this wreck off the coast, in the direct track 
of her homeward route, towed it into her 
port of destination. The Union and her 
cargo were valued by her owner at about 
§30,000. The wreck and her cargo brought, 
at auction, about $4,000. Had the vessels 
been of about equal value, the allowance to 
the salving vessel would be proportionally 
less. Under all the circumstances, I shall 
direct one-fourth of the amount of the salv- 
age to be paid to the owner of the Union, 
and the remaining three-fourths to be divid- 
ed into thirteen equal shares, to be distrib- 
uted as follows— four shares to the master, 
two shares to the mate, and one share to 
•each seaman, including the cook. 

Decree accordingly. 



Case 2STo. 5,187. 

Ex parte GALBRAITH. 

[1 N. Y. Leg. Obs. 5, note.] 

District Court, Tennessee.! 1842. 

Involuntary Bankruptcy— Assignment by Part- 
ners— Preferences. 

[A firm of merchants doing business at New 
Orleans and at Clarksville, Tenn., was com- 
posed of four members, two of whom resided 
at the former place and two at the latter. One 
of the partners at Clarksville, with the assent 
of the other, made a deed of assignment of the 
firm property to secure part only of the cred- 
itors. The New Orleans members had no pre- 
vious knowledge of the assignment, and dis- 
sented from it as soon as they heard of it. 
Held, that the assignment was void under the 
bankruptcy act of 1841 (5 Stat. 440), as creat- 
ing a preference; that it was an act of bank- 
ruptcy on the part of the Clarksville partners, 
and brought them and their effects under the 
operation of the bankrupt law, on the petition 
of their creditors; that the New Orleans part- 
ners were not personally affected by reason 
•of the assignment; but that the firm and the 
partners, being insolvent, must, by reason of 
their insolvency, be declared bankrupts, under 
section 14 of the act.] 

[Cited in Ex parte Hull, Case No. 6,856.] 

In bankruptcy. 

Before BROWN, District Judge 

It appeared that Galbraith, Cromwell & Co. 
were partners in trade at Clarksville, and un- 
der the firm of Galbraith, Logan & Co., at 
New Orleans, La. In the month of April they 
failed in business and became insolvent. 
About the time of their failure Cromwell, one 
of the firm and the active partner at Clarks- 
ville, made an assignment of the partnership 

i [District not given.] 
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effects to secure certain creditors, leaving 
unprovided for a large debt due to the Plant- 
er's Bank, JTKeage, and other creditors. 
The claims of the preferred creditors amount- 
ed to upwards of §80,000, and" the claims 
left out of the deed of trust to $100,000. Lo- 
gan, one of the firm, was privy and con- 
sented to the assignment made by Cromwell; 
the other partners, Galbraith and Greenfield, 
were at New Orleans, and knew nothing of 
it when made, and dissented to the transfer 
of effects as soon as they heard of it 

It was held that the preference given by 
Cromwell in the deed of assignment made 
for the benefit of a part of the creditors, was 
in violation of the bankrupt law [of 1S41 (5 
Stat. 440)], and on account of this preference 
the debtors being merchants, it was a fraud 
on the part of Cromwell and also on the part 
of Logan who consented to the transfer; that 
it was an act of bankruptcy on their part, 
and brought them and their effects under the 
operation of the bankrupt law on the peti- 
tion of their creditors; that the deed "of 
transfer made by Cromwell was utterly void; 
that Galbraith and Greenfield, who had no 
knowledge of the deed at the time it was ex- 
ecuted, and dissented from the transfer as 
soon as they heard of it, were not personally 
affected by the act of Cromwell, and that 
they had not therefore committed an act of 
bankruptcy; and that Galbraith, Cromwell 
& Co., and the partners composing the firm 
being insolvent and partners in trade, the 
whole of the partners must be declared bank- 
rupts by reason of their insolvency under the 
14th section of the act of congress in rela- 
tion to bankruptcies, and a decree was en- 
tered accordingly. 



GALBRAITH (COOPER v.). See Case No. 
3,193. 

GALBRAITH (UNITED STATES v.). See 
Case No. 15,182. 



Case No. 5,188. 

GALE v. BABCOCK. 

[4 Wash. C. C. 199.] i 

Circuit Court, D. New Jersey. April Term, 
1822. 

Pleading at Law— Amendment of Declaration 
in Ejectment— Circuit Courts— Juris- 
diction— Suits bt a State. 

1. Amendments of declarations in ejectment, 
by adding a count stating a demise under a new 
title, are not allowed. 

2. The circuit courts have not jurisdiction of 
suits brought by a state, against a citizen of the 
same or of another state. 

[Cited in North Carolina v. Trustees of Uni- 
versity, Case No. 10,318; Wisconsin v. 
Duluth. Id. 17,902; Texas v. Lewis, 14 
Fed. 66.] 

i [Originally published from the MS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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At law. 

Wall & Ewing, for plaintiff. 
Mr. McHvaine and Richard Stockton, for 
defendant. 

Mr. Wall moved to amend the declaration, 
by adding two new counts, one laying a 
demise by the state of New Jersey, and the 
other by a Mr. Hall. He referred to an act 
of the legislature of this state, passed at 
their last session, authorising the governor 
to prosecute and defend any suit for trying 
the jurisdictional line between this state and 
Delaware. The land in controversy, (an is- 
land in the Delaware river) was granted by 
the state of Delaware to the United States, 
on which a fort is erecting under the com- 
mand of the defendant. The counsel also 
produced a letter from the governor, author- 
ising this motion. In support of the motion, 
the following cases were referred to: [Black- 
well v. Patton] 7 Cranch. [11 U. S.] 477, 47S; 
2 Gaines, 260, 261; 5 N. J. Law, S51; Adams, 
Ej. 200-203. 

The defendant's counsel stated that this 
cause had originally been brought in the state 
court, and was removed into this upon the 
ground that the plaintiff claims under a grant 
from the state of New Jersey, and the de- 
fendant under a grant from the state of Del- 
aware; and they contended: (1) That the 
cause being at issue, and the amendments be- 
ing to introduce entirely new titles, the mo- 
tion is unprecedented. (2) That the act of 
assembly does not authorise the governor to 
interfere in this suit, the jurisdictional limits 
of this state not being in question. 

THE COURT overruled the motion. The 
practice of amending declarations in eject- 
ment by introducing new titles, would be 
highly inconvenient, and is altogether unnec- 
essary; as distinct ejectments may be 
brought to try them. None of the eases cited 
are as strong as the present, and the court 
feels no disposition to encourage motions of 
this sort, particularly after the cause is at 
issue. Besides, this kind of action is institut- 
ed not by writ, but by service of the declara- 
tion on the tenant in possession, from which 
alone he is informed of the subject in con- 
troversy, and which he is to prepare himself 
to combat In the instructions given to the 
counsel by the governor, he professes to act 
under 1he act of assembly; but it is perfectly 
clear that this case is not embraced by the 
act, as the jurisdiction of New Jersey can 
in no respect be involved in this action, or 
be affected by the decision either way. For 
whether the plaintiff or defendant prevails, 
the judgment can only affect the right to the 
soil, which is not claimed by New Jersey. 
The right of jurisdiction can only be settled 
by a suit between the two states. The 
amendment, in respect to the demise by the 
state of New Jersey, would be to make that 
state a party plaintiff in the cause, and the 
circuit courts of the United States have not 
jurisdiction in cases between a state and its 



own citizens, or citizens of other states; the 
judiciary law not having extended the juris- 
diction to such cases. Motion overruled. 

[NOTE. See New Jersey v. Babcock, Case 
No. 10,163.] 



Case Wo. 5,189. 

GALE v. BEHLIN. 

[Cited in case of The Pea Patch Island, Case- 
No. 10,872. Nowhere reported; opinion not 
now accessible.] 



GALE (CARR v.). See Cases Nos. 2,433- 
2,435. 



Case ]STo. 5,190. 

GALE v. NORMS et al. 

[2 McLean, 469.] i 

Circuit Court, D. Illinois. June Term, 1S4L 

Evidence — Books of Account — Entries by De- 
ceased Clekk — Copr. 

1. Books of accounts are not evidence at 
common law. But entries made by a clerks 
who is deceased, are evidence. 

2. The original book, however, must be pro- 
duced. A copy from it can not be received. 

3. To make the entries evidence, they must 
have been regularly entered, and the books, up- 
on their face, must have the appearance of 
fairness. 

[Cited in Adams v. Coulliard, 102 Mass. 170.] 

4. The rule on which this evidence is admit- 
ted, applies to all matters of entries mado in a 
regular course of busines by a person, before 
his decease. 

[Cited in Kennedy v. Doyle, 10 Allen, 1GS.] 

Cowles & Krum, for plaintiff, 
Mr. Strong, for defendants. 

OPINION OP THE COURT. This is a 
motion for a new trial [in the suit of Gale 
against Norris and Burr], and it turns upon 
exceptions taken to a deposition at the last 
term, which was then, on the trial of this 
case, admitted in evidence. The motion was 
continued from that term. The deposition 
was introduced to prove a book account of 
the plaintiff, who resides at New Orleans, 
where the transactions, which led to this 
suit, were had, and where the books of the 
plaintiff now are. The witness states that 
he was clerk in the commission house of 
the plaintiff, at New Orleans; that he has 
examined the accounts on the book, and the 
items copied by him, and particularly des- 
ignated, are correct. They are items ad- 
vanced by the plaintiff to fit out a vessel, &c. r 
and of which he had personal knowledge. 
There are some other items charged in gross, 
to wit: one for $361, and others, amounting 
to $700, which were entered by the book- 
keeper, who is now deceased. Of these items 
the witness has no personal knowledge. 
They are such articles as are usually fur- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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nished on similar occasions," and tHey are set f 
down 'at the customary prices; but the wit- 
ness knows nothing of their delivery. This 
deposition was permitted to be read as evi- 
dence at the last term, and the question now 
is, whether it should have been admitted. 

Books of accounts are not evidence at com- 
mon law. But books are received as evi- 
dence under peculiar circumstances ; as, 
where the entries have been regularly made 
by a clerk, who is deceased. In many of the 
states this subject is regulated by statute, 
and, in others, there have been certain rules 
established as to the admission of books in 
evidence, not entirely in accordance with 
the established law of evidence. The lead- 
ing case on this subject is Lord Torrington's, 
reported in 1 Salk. 285. In that case it was 
held that, in an action of assumpsit, where 
the usual course of the plaintiff's dealings, 
who was a brewer, appeared to be, that his 
drayman should come every night to the clerk 
of the brewhouse, and give him an account 
of the beer delivered out by them, which he 
set down in a book kept for the purpose, and 
the drayman signed it The drayman died: 
his entries, signed by him, were held to be 
good evidence, on proof of his hand-writing. 
If the person, who made the entry, was em- 
ployed as shopman or clerk to deliver goods, 
&c., and he is since dead, an entry made by 
him will be evidence, under certain restric- 
tions. Cooper v. Marsden, 1 Esp. 2, 3. The 
entries in a book are rejected, on the ground 
that they are mere hearsay, and can only be 
made evidence by some extrinsic circum- 
stance. Some of the English authorities con- 
sidered the evidence admissible, in Lord Tor- 
rington's Case, on the ground that the entry 
was made against the interest of the party 
making it. However this may have been 
viewed in certain cases, it is not the light in 
which the principle of that case has been 
generally considered. The rules of evidence 
were formed and modified to meet the ex- 
igencies of human transactions, and to con- 
duct the mind to truth; that they should be 
matured and expanded, so as to meet the 
complicated and growing relations of society, 
was to be desired and expected. But these 
rules are not to be lightly departed from. 
Where they fail to meet the endless variety 
of facts in cases which arise, they afford 
principles susceptible of expansion, so as to 
apply to the leading facts in every contro- 
versy. 

Mere entries in a book of accounts are not 
evidence, whether made by the party him- 
self or his clerk. But where entries were 
made by a party against himself, they were 
held to be evidence, in case of his death. 
This was upon the ground, that he could have 
had no motive to make a false entry. And 
this principle was eventually applied to a 
clerk, where his entries were regularly made, 
and the books, upon their face, were fair. 
In the case of Nicholls v. Webb, 8 Wheat. 
[21TJ.S.]337,thecourtsay: "Wethinkita safe 



principle, thai; memorandums made by a per- 
son in the ordinary course of his business, of 
acts or matters which his duty in such busi- 
ness requires him to* do for others, in case of 
Iris death, are admissible evidence of the acts 
and matters so done. It is, of course, lia- 
ble to be impugned by other evidence, and 
to be encountered .by any presumptions or 
facts which diminish its credibility or cer- 
tainty." And it is now fully settled, that the 
entries of his deceased clerk, in the books of 
a merchant, are evidence in his behalf, the 
hand-writing being proved. Clarke v. Ma- 
gruder, 2 Har. & J. 77; Welsh v. Barrett, 15 
Mass. 886; Brown v. Brown, 2 Wash. (Va.) 
151; Union Bank v. Knapp, 8 Pick. 96; Pat- 
ton's Adru'rs v. Craig's Adm'rs, 7 Serg. & 
R. 126; Hood v. Reeve, 3 Car. & P 532; Hal- 
liday v. Martinet, 20 Johns. 168: Wilbur v. 
Selden, 6 Cow. 162. 

Had the books of the plaintiff been before 
the court, the entries in the hand-writing of 
the deceased clerk would have been evidence, 
his hand-writing being proved. But the pa- 
per, attached to the deposition, contained a 
copy from the books. So far as the deponent 
could swear to the items delivered, this copy 
was a part of the deposition; but it was 
no evidence of the articles charged, of which 
the deponent had no knowledge. This paper, 
in regard to these articles, was incompetent 
evidence, on two grounds: Eirst, it was a 
mere copy from the books; and, in the sec- 
ond place, some of the entries are in gross, 
not specifying the items. A new trial must, 
therefore, be granted. As the books of the 
plaintiff are at New Orleans, some inconven- 
ience may arise from this decision. If his 
books are so connected that he can not, with- 
out injury, bring them to this court, it might, 
perhaps, be deemed proper by the court to 
appoint a commissioner to examine the books, 
and take testimony respecting them. This, 
however, is a mere suggestion, and not a set- 
tied rule of practice. 



Case K*o. 6,191. 

GALE et al. v. SAUERWEIN. 

[1 Hughes, 332.31 

Circuit Court, D. Maryland. July 1, 1S64. 

Internal Revenue— Duty on Tobacco— Payment 
under Protest— Action to Recover Back. , 

Plaintiffs had their tobacco factory on Barre 
street, Baltimore, and their store and ware- 
house on- Camden street. . On the 1st July, 
1864, they had on hand in Camden . street a* 
large quantity of tobacco removed from Barre 
street, on which duties had been paid before 
1st July, 1864, as required by the act of 1st 
July, 1S62 [12 Stat. 4321. After the later act 
imposing higher duties went into effect, the 
United States collector of national revenue 
(the defendant) demanded and received from 
them, under protest, the increased duties. Held, 
in an action to recover them back, that the in- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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creased duties could be recovered back, in view 
of the provisions of section 173 of the act of 
1864. 

[This was an action at law brought by Gale 
& Ax: against P. G. Sauerwein, collector of 
Internal revenue for the district of Mary- 
land.] 

William P. Frick, for plaintiffs. 
William Price, Dist Atty., and N. J. Thay- 
er, Asst. Dist Atty., for defendant. 

GILES, District Judge. This action has 
been brought by the plaintiffs (who are to- 
bacco manufacturers in this city) to recover 
back from the defendant the amount of cer- 
tain duties on manufactured tobacco, paid 
by them under protest to defendant as col- 
lector of internal revenue for this district 
The amount sought to be recovered in this 
action is the sum which plaintiffs -were com- 
pelled to pay on the stock they had on hand 
on 1st July, 1864, which, when added to the 
sums they had paid on said stock before the 
last act went into operation, -would make a 
sum equal to the increased duty imposed by 
said act The case has been submitted to 
the court upon a case stated, which shows 
the following facts: That the plaintiffs have 
their factory on Barre street, and their store 
and warehouse on Camden street, in this 
city, to which they removed their manufac- 
tured tobacco for sale; that prior to 1st July, 
1864, they made returns to the assessor of 
this district, of all the tobacco manufactured 
by them at the said factory, which was sold 
or removed for consumption or sale to their 
store, according to the form prescribed by 
♦the commissioner of internal revenue; and 
they punctually and regularly paid upon the 
tobacco so returned the duties imposed by 
the act of congress passed July 1, 1862. That 
on the 1st day of July, 18G4, the plaintiffs 
had in their store on Camden street a large 
quantity of manufactured tobacco (removed 
from their factoiy on Barre street) for sale, 
on which the duties had been regularly paid 
before the 1st day of July, 1S64, to the de- 
fendant, as collector of the internal revenue 
for this district That after the last act 
(which imposed higher duties) went into op- 
eration, the defendant required the plaintiffs 
to render to him an account of all their man- 
ufactured tobacco then on hand and unsold, 
and they were compelled to pay the in- 
creased duty on the same by paying a sum 
which, added to the duty paid hy them on 
said goods before, made the sum equal to 
the duty imposed by said last-mentioned act. 
The facts of the case are stated at length 
in the "case stated," but I have thus briefly 
given sufficient to show the question which 
is submitted for my adjudication. The case 
has been ably argued by the learned coun- 
sel engaged in it, and is one not free from 
difficulty. The objection that has been 
raised to the plaintiff's right to recover in 
this case is, that the duties paid by them on 



the manufactured tobacco remaining in their 
store for sale on the 1st July, 1864, and 
which duties were paid from time to time 
as the said manufactured tobacco was re- 
moved from the manufactory of plaintiffs 
to their store for sale, were not due and de- 
mandable when paid; that no duty was im- 
posed on it by the act of 1862 until it was 
manufactured and sold, or removed for con- 
sumption or delivered to others than agents 
of the manufacturers; and that the pay- 
ments therefor made by plaintiffs are to be 
considered as voluntary payments, and not 
the payment of duties required by the act of 
1S62. 

This is undoubtedly the provision of the 
law of 1862 in reference to the tax on to- 
bacco and other manufactures, in this re- 
spect differing from the provisions of the 
same law in relation to the tax on distilled 
spirits, which was required to be paid on the 
number of gallons distilled and sold or re- 
moved for consumption or sale. But in the 
view I take of this case, it does not depend 
upon the provisions of the act of 1862, but 
on the construction which may be given to 
the proviso in the 173d section of the act of 
1864. It does not depend upon the question 
"whether the duties when paid were legally 
due and demandable," -but whether they 
were actually paid before the 1st of July, 
1864, as I shall endeavor to show. Now the 
general scope and intent of the act of 1864 is 
to a tas only future manufactures and produc- 
tions. Its general provisions and penalties 
only apply to future acts. This will appear 
by reference to the various sections requir- 
ing licenses, the sections imposing duties on 
distilled spirits, and the sections imposing 
duties on other manufactures and produc- 
tions. 

Now such being the general provisions of 
the law, if the provision in the 173d section 
had been omitted there could have been no 
duty collected from manufactured goods in 
the possession of the manufacturer on the 
1st of July, 1864. in any case. Now in ref- 
erence to tobacco, this is clear from the 00th 
section of the act, which requires every one 
engaged in the manufacture of tobacco to 
render a true statement of all his stock on 
hand on the 1st July, 1864; and then pro- 
vides that every such person shall keep in 
a book an account of all the articles thereaft- 
er purchased by him, the quantity of tobacco, 
snuff, etc., sold, consumed, or removed for 
consumption or sale from the place of manu- 
facture; and shall in every week' furnish the 
assistant assessor of the district a true and 
accurate copy of the entries in said book dur- 
ing the preceding week; upon which an as- 
sessment of the duties due by said person 
shall be made and transmitted to the collect- 
or of the district, to whom the duties shall 
be paid within five days. And the same is 
equally clear with reference to distilled spir- 
its. For by the first naragraph of the 55th 
section the duty is to be levied and collected 
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on all spirits that may be distilled and sold, 
or distilled and removed for consumption or 
sale, on or after the 1st of July, 1864. And 
if the second paragraph had not been added 
to said section the duty would have been im- 
posed only on spirits distilled since 1st July, 
1S64. That part of the section is as follows: 
*And all spirits which may be in the pos- 
session of the distiller or in public store or 
bonded warehouse on the 1st day of July, 
1S64, no duty having been paid thereon, 
shall be held and treated as distilled on the 
1st day of July, 1864, and so liable to the in- 
creased duty." This is the same in effect in 
reference to spirits as the proviso in the 
173d section in reference to other manufac- 
tures, and I shall not further notice it. Now 
the proviso in said section is in the following 
words: "And provided further, that all man- 
ufactures and productions on which a duty 
was imposed by either of the acts repealed 
by this act, which shall be in possession of 
the manufacturer or producer, or of his 
agent or agents, on the day when this act 
takes effect, the duty imposed by any such 
former act not having been paid, shall be 
"held and deemed to have been manufactured 
-or produced after said date," and so liable to 
the increased duty. 

Now, they become liable on two conditions, 
both of which must concur: They must be in 
the possession of the manufacturer or his 
agenton the 1st of July, 1864, and noduty paid 
on them. Now, if any other construction is 
given to this proviso, and the similar one in 
section 55, you nullify one of the very condi- 
tions which congress has said must exist be- 
fore the manufacture is liable to the duty 
prescribed by the law of 1S64; for the duties 
on spirits in a bonded warehouse, and the 
-duties on goods in the possession of the man- 
ufacturer, held by him for sale, were not 
then due and demandable, although, in the 
case of specific duties— such as the duties on 
tobacco and spirits— the inspection and re- 
turn had already given the data for calcu- 
lating the duties. If you adopt the idea 
suggested in the argument, that there was 
no duty imposed on these manufactures in 
their condition on the 1st July, 1864, you 
strike down the whole of the proviso, for it 
includes only manufactures and productions 
on which duties were imposed by the previ- 
ous acts, and the result is the same. I am 
gratified to learn that in the view I have 
thus taken of this question I am sustained 
by Judges Grier and Cadwallader, in the ad- 
joining circuit For although their decisions 
were made in cases involving the claim to 
impose the increased duty on spirits in the 
possession of the manufacturer or in a bond- 
ed warehouse on the 1st of July, the old or 
former duty having been paid, a careful pe- 
rusal of these laws will show that in this par- 
ticular there is no difference between those 
cases and the present one. The judgment 
will, therefore, be entered for the plaintiffs 
for the sum of §4,870.28, with costs. 
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GALE MANOT'G CO. v. PRTJTZM AN et al. 

[5 Ban. & A. 154; i 17 O. G. 743.] 

Circuit Court, W. D. Michigan. Feb. 11, 
1880. 

Patents— Construction op Claim:— Combination 
op Oli> Elements— Producing New Re- 
sults—Infringement. 

1. The first claim of reissued letters patent 
No. 6,824, granted to Horatio Gale, December 
28th, 1875, for an improvement in attach- 
ments to ploughs, namely: "In combination 
with the standard of a plough, a horizontally 
projecting arm carrying a jointer for the pur- 
poses set forth," being construed to be for a 
combination of old elements producing a new 
and useful result, there would be no infringe- 
ment of the patent unless the defendants used 
all of the elements. 

2. Where the defendants used all the ele- 
ments of the combination claimed, with the 
exception of changing the points at which the 
vertical adjustment is made, from the standard 
to the lower end of the arm: Held, that they 
infringed the said first claim. 

[This was a suit in equity, brought by the 
Gale Manufacturing Company against John 
P. Prutzman and others.] 

Sprague & Hunt, for complainant 
Walker & Kent, for defendants. 

WITHEY, District Judge. This is a bill 
for the alleged infringement of reissued let- 
ters patent [No. 6,824] of date December 
28th, # 1875,2 to Horatio Gale, for an improve- 
ment in the .attachments to ploughs, and con- 
sists principally in the construction and ar- 
rangement of the various parts. The letters 
patent cover three claims, which are stated 
as follows: "What I claim as my invention 
is: 1. In combination with the standard of a 
plough, a horizontally-projecting arm carry- 
ing a jointer, for the purposes set forth. 2. 
In combination with the serrated standard 
A, the curved arm C, carrying the jointer D, 




[Drawings of reissued patent No. 6,824, pub- 
lished from the records of the United States ' 
patent office.] 

i [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [The original patent, No. 147,629, was grant- 
ed to Horatio Gale, February 17, 1874.] 
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substantially as and for the purposes set 
forth. 3. The combination, with a plough- 
standard, of the jointer D, having arm C, 
and vertically adjustable upon said stand- 
ard, substantially as described." 

The claim of infringement urged at the 
hearing was confined to the first clause. In 
order to understand what is embraced by 
this claim we must consider it in connection 
with the specification and description given 
by the patentee. He says: "The nature of 
this invention relates to improvements in 
the attachment of jointers to the standards 
of ploughs, and consists, principally, in the 
construction and arrangement of the various 
parts, so that the same are more readily ad- 
justed vertically." 

In describing the drawing, the patentee 
says: "This arm is curved, as shown, in or- 
der to bring the jointer into its proper posi- 
tion over the plough-point to readily cut the 
sward." 

What, then, is the combination covered by 
the first clause of the claim? It is an arm 
attached at one end to the standard of a 
plough, carrying at the other end a jointer, 
and projecting horizontally on the land-side 
of the plough. The arm is curved so as to 
bring the jointer into its proper position over 
the plough-point, and has vertical adjusta- 
bility at the point of contact with the stand- 
ard, by which the depth of the cut made by 
the jointer is regulated. In other words, 
that which is combined is the standard of a 
plough, the curved projecting arm carrying 
a jointer, and adjustability, and this is done 
"for the purposes set forth." The patentee 
states that his construction and arrange- 
ment of the parts are to secure more ready 
vertical adjustability of the jointer, and to 
prevent clogging by stubble and weeds, 
which had previously occurred from the at- 
tachment of the jointer to the beam of the 
plough. 

The alleged infringement consists in the 
manufacture and sale, by defendants, of a 
plough to the standard of which is attached 
an arm carrying a jointer, and having a pro- 
jection, and occupying the position substan- 
tially as described in the Gale patent The 
jointer is adjusted vertically upon the lower 
end of the arm, whereas in the Gale patent it 
is adjusted vertically upon the standard of 
the plough. 

Defendants say that plaintiff's combina- 
tion is not patentable, as being too abstract, 
or a claim for all ways of connecting jointer 
and standard. It is also claimed that plough 
colters and jointers had been used for more 
than three years anterior to plaintiff's pat- 
ent in connection with the standard of 
•ploughs; that attaching jointers to the stand- 
ard is not a useful improvement, save when 
the beam of the plough is adjustable, and 
that the only claim of usefulness in com- 
plainant's patent is the prevention of clog- 
ging by means of the throat formed by the 
curved arm. 
After such consideration as we have been 



able to give the case, we are of opinion 
that the prima facie presumption in favor 
of the validity of the Gale patent, assigned 
to plaintiff, has not been overcome. In brief, 
we conclude, that while attachment of colt- 
ers to the standards of ploughs is much old- 
er than Gale's invention, which excludes the 
idea of originality in the mere attachment 
of jointers thereto, and that none of the ele- 
ments of his combination were new at the 
date of his patent, still his combination was 
new, was invention, and produced new and 
useful results. In taking this view, we re- 
gard the construction and arrangement cov- 
ered by Gale's letters patent as combination 
of the standard of a plough with the hori- 
zontally projecting and curved arm carry- 
ing a jointex*, and vertical adjustment, for 
the purposes set forth. As all the parts 
were before known, the invention consists 
in such combination of them as produced a 
new and useful result. There would be no 
infringement of such combination unless de- 
fendants used all the parts or elements. 
This we have already indicated they have 
done. They have employed the horizontally- 
projecting curved arm attached to the plough 
standard, carrying a jointer, and vertical ad- 
justability. Adjustability is secured at the 
lower end of the arm instead of at the stand- 
ard. They employ, therefore, all the ele- 
ments and the combination of the Gale pat- 
ent with barely one difference— viz., the 
points at which the vertical adjustment 
is made being changed from the standard to 
the lower end of the arm. In the Gale pat- 
ent, the slot is in the standard of the plough; 
defendants place it in the lower end of the 
arm. We regard this as producing the same 
result in substantially the same way. 
Let decree for complainant be entered. 
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In re GALLAGHER et al. 

[1(5 Blatchf. 410; 19 N. B. R. 224.1 1 

Circuit Court, S. D. New York. June 11, 
1879.2 

Bankruftct— "What Passes to Assignee — Crrv 
Market Licenses— Estoppel. 

A bankrupt had a permit from the comptroller 
of the city of New York to occupy a stand 
in a market, paying therefor a weekly rental. 
The license was revocable at the pleasure of 
the comptroller, and could not be transferred 



i [Reported by Hon. Samuel_ Blatchford, Cir- 
cuit Judge, and 'here reprinted by permission. 
19 N. B. R. 224, contains only the report of 
the case in the district court.] 

2 [Affirming Case No. 5,197.] 
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without written permission. It was the custom 
of the city to allow such a permit to be as- 
signed. It bore a value, as an article of sale. 
The bankrupt paid $4,000 for his permit, to his 
assignor. He placed that value on it in a 
statement of his assets made by him, as a basis 
for credit, to a creditor who afterwards became 
his assignee in bankruptcy. The district court, 
on the petition of the assignee in bankruptcy, 
ordered that the bankrupt execute a transfer 
to the assignee of the right to the permit, and 
a request to the comptroller to consent to such 
transfer. On a petition of review, claiming 
that the permit was not property which passed 
to the assignee in bankruptcy: Eeld, that the 
bankrupt was estopped from asserting that the 
right enjoyed under the permit was not prop- 
erty in his hands; that the sale value of such 
right would, when realized by the assignee, 
under the transfer papers, he the proceeds of 
the property of the bankrupt; and that the 
order of the district court was proper. 
[Cited in Re Ketchum, 1 Fed. $41.] 
[Cited in Lafountain v. Burlington Sav. 
Bank, 56 Vt. 333.] 

On the 16th of April, 1879, Horace W. 
Day, assignee in bankruptcy^ Martin Gal- 
lagher and Daniel Lane, composing the firm 
of Gallagher & Lane, presented to the dis- 
trict court, in bankruptcy, a sworn petition, 
setting forth as follows: "That, for many, 
years past, your petitioner and one Paolo 
Sgobel have transacted, in said city, a gen- 
eral commission business in imported fruits, 
particularly oranges and lemons, under the 
firm name of Sgobel & Day; that, during 
said years, it has been the custom of your 
petitioner's firm, as well as all other firms 
transacting similar business in said city, to 
sell the greater portion of their fruits 
through a certain firm of auctioneers; that 
it has also been the custom of said business 
for the several importers to require of all 
persons buying their goods on credit through 
said firm, to deposit with said auctioneers, 
at the beginning of each year, a statement 
showing their assets and liabilities, which 
statement was duly verified, and was the 
basis of such person's credit; that, during 
said years, the bankrupts were retail deal- 
ers in fruits, and had their place of business 
at a stand in Washington Market, New 
York, and were buyers of the fruits of your pe- 
titioner's firm, and other firms, through the 
aforesaid auctioneers; that, on or about the 
10th of January, 1878, the said bankrupts, 
for the purpose of obtaining credit during 
that year on their purchases of fruit through 
said auctioneers, deposited, as aforesaid, a 
statement showing their assets and liabili- 
ties; that, according to said statement, the 
said bankrupts were the owners of the said 
stand in "Washington Market, which was, in 
said statement, valued at the sum of $4,000; 
that, by reason of said statement, and par- 
tially because of the alleged situation and 
value of said stand, the said bankrupts were 
permitted to buy on credit, as aforesaid, 
large quantities of fruit belonging to your 
petitioner's firm and said other firms; that, 
thereafter, and on the 4th of June, 1878, the 
said bankrupts then being indebted to said 



firms for said fruit, to an amount exceeding 
$10,000, a petition in bankruptcy was filed in 
the said district court against said bank- 
rupts, who were thereafter, and on the 15th. 
day of said month, duly adjudicated bank- 
rupts, and thereafter your petitioner was 
duly appointed and duly qualified as as- 
signee of their estate, and still remains such 
assignee; that, as such assignee, your peti- 
tioner has inquired into the title and interest 
of said bankrupts in and to the aforesaid 
stand in said market, and has ascertained 
from the authorities of the city and county 
of New York, that said city owns the fee of 
the land upon which said stand is erected, 
and, as such owner, claims title to the said 
stand; but deponent is further informed, 
that said bankrupts, at the aforesaid times, 
held and now hold a license or permit* from 
said city to occupy and enjoy said stand and 
conduct their business therein; and that, be- 
cause of certain long prevailing customs, 
said license is practically irrevocable, and 
the right to occupy thereunder may continue 
unquestioned for an indefinite number of 
years, subject to the payment of a small 
yearly rent to said city; and that it is the 
custom and practice of said authorities to al 
low the holders of such licenses or permits 
to assign the same, and for said city to- 
transfer such license to such assignee, and 
thereafter recognize such assignee as enti- 
tled to occupy said stand; that said permits 
are held by the owners thereof at a large- 
price or premium; that said bankrupts haVe ' 
informed your petitioner that they paid to 
the assignor of their permit, and as consid- 
eration for the transfer thereof to them, the 
said ■ bankrupts, about the sum of $4,000, 
which was the basis of the value of said 
stand, as set forth in said statement of as- 
sets, and your petitioner verily believes that 
a purchaser could be found for said permit, 
who would pay nearly the above mentioned 
sum therefor, provided the same would be 
transferred to him by said city; that your 
petitioner has exhibited the general assign- 
ment of said bankrupt's effects by the regis- 
ter in bankruptcy herein, to said authorities, 
but they refuse to recognize the same, and 
refuse, by virtue thereof, to* transfer the said 
license or permit now held by said bank- 
rupts to your petitioner, but your petitioner • 
is informed and verily believes, that, if said 
bankrupts should personally, under their 
own hands, execute an assignment of said 
license to your petitioner, the said authori- 
ties would recognize the same, and would 
thereupon transfer said license to your peti- 
tioner, and thus enable your petitioner to 
obtain the value thereof for the benefit of 
the creditors therein; that said bankrupts 
have, ever since the adjudication herein, 
continued to use and occupy said stand for 
their own benefit, and now are conducting- 
their business therein; and that said cred- 
itors have received no benefit therefrom." 
The petition prayed for an order directing 
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the bankrupts to severally execute an as- 
signment to the petitioner of their interest 
in the said license, so that the value thereof 
might be secured to their creditors. The 
bankrupts answered the petition. The an- 
swer sets forth as follows: "That, prior to 
the year 1863, and under and by virtue of 
certain ordinances of the mayor, aldermen 
and commonalty of the city of New York, 
passed under the authority of the charter 
granted to said, the mayor, &c., by an act of 
the legislature of the state of New York, 
passed April 14, 1857, (Laws N. Y. 1S57 ; c. 
446, p. 874), a department was created, called 
and known as, 'Of the City Inspector's De- 
partment,' which embraced a 'Bureau of 
Markets;' that the provisions of said ordi- 
nance, with respect to markets, are as fol- 
lows:. Section 45, Revision of 1859: 'This 
bureau, the chief officer of which shall be 
called the "Superintendent of Markets," is 
charged with the duty of superintending the 
public markets, the inspection, regulation 
and management thereof, and of the trans- 
ferring stalls and stands, and all other stalls 
and stands therein, and shall receive an an- 
nual salary of two thousand dollars;' that 
the said ordinances contain these further 
provisions respecting the occupation of stalls 
and stands in the public markets, to wit: 
'Sec. 50. He may, with the consent of the 
city inspector, grant permits, in writing, to 
such persons as may be proper, at a daily 
rate, to be mentioned therein, to occupy 
stands in the public markets, and may, at 
any time, with the like consent, annul such 
permits.* 'Sec. 57. It shall be the duty of 
the superintendent of markets to prepare a 
register or list of all permanent stalls or 
stands of the several markets; the names of 
those occupying, and the fee or i*ent per 
Tveek or month, paid for the same; and the 
superintendent, under the direction of the 
city inspector, for that purpose, shall have 
the power to arrange and renumber the 
stands or stalls in the several markets, and 
equalize the rents or fees thereof; and the 
occupants of such stands or stalls, shall im- 
mediately, at their own expense, cause num- 
bers to be placed thereon. A copy of such 
register or list shall, immediately after the 
same has been prepared, be filed by said su- 
, perintendent with the comptroller, and all 
returns of market rents or fees shall be 
made in accordance with such register or 
list. See. 5S. No transfer or assignment of 
any stall or stand, in any of the public mar- 
kets, shall be made without written permis- 
sion of the city inspector and the superin- 
tendent of markets, and such transfer duly 
entered upon such register or list, and notice 
thereof given to the comptroller, who shall 
consent to such transfer before any removal 
can be made of such transfer. In case of 
any person being removed, or any permit be- 
ing annulled, the party or parties in interest 
shall have the privilege of making an appeal 
to the common council on any decision made 



by the city inspector concerning such re- 
moval.' 'Sec. 65. They, (the clerks of mar- 
kets,) may suspend any person having a 
stated stall or stand in the public market, to 
which they are respectively attached, or oc- 
cupying a part thereof, or of the street ad- 
joining the same, from occupying or using 
any part of such market or street, whether 
he be a licensed butcher or not Sec. 66. 
Immediately upon such suspension, the clerk 
making the same shall report the facts there- 
of, with the reasons for the suspension, to 
the city inspector, who shall hear the same, 
upon sufficient notice to the person suspend- 
ed, and an opportunity afforded him to be 
heard in his defence, and whose decision up- 
on the matter shall be final, provided the 
mayor shall approve the same;' that, by sec- 
tion 1 of the act of legislature of the state of 
New York, passed April 24, 1S63, and known 
as chapter 227 of the Laws of 1863 (Laws N. 
Y. 1863, p. 407), it was provided, among oth- 
er things, as follows: 'The bureau for the 
inspection, regulation and management of 
the public markets of the city of New York 
shall hereafter be in the finance department 
of said city, and all laws and ordinances 
now in force relative to the bureau of mar- 
kets, or superintendent or other officers 
thereof, shall apply to the said bureau as 
herein provided;' that, by the said city char- 
ter (section 22,) the comptroller is made the 
chief officer of the finance department, and 
that, under and and by virtue of the said 
statute, the word 'comptroller' has been sub- 
stituted for the word 'city inspector,' wher- 
ever the same occurs; that, by a certain 
other act of the legislature of said state of 
New York, known as chapter 158 of the 
Laws of 1832 (Laws N. Y. 1832, p. 251), it 
was provided, in substance, that any and all 
ordinances of the mayor, aldermen and com- 
monalty of the city of New York might be 
read in evidence from a volume of said or- 
dinances printed by authority of the com- 
mon council of said city of New York; that, 
under said charter, laws and ordinances, and 
not otherwise, and on or about the 27th of 
September, 1873, a permit or license was is- 
sued to your respondents, in the following 

words and figures, to wit: 'No. . City 

and County of New York, Comptroller's Of- 
fice, New York, September 27th, 1873. Per- 
mission is hereby granted to Martin Galla- 
gher and Daniel Lane to occupy the stand 
Nos. % of 305, 306 and 307, 33, 35, 37, Coun- 
try Row, in Washington Market, at the 
weekly rental of thirteen 75-100 dollars, or 
such other increased weekly rental as may 
be established from time to time, the said 
Gallagher and Lane stipulating and agree- 
ing, in the use and occupancy of said stand, 
to be governed by and obey the ordinances, 
rules and regulations now established, or to 
be established hereafter, for the manage- 
ment of the public markets; the above stand 
to be occupied only as a stand for the sale of 
country pro'duce. This permit is revocable 
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at the pleasure of the comptroller, and can- 
not he transferred without his written per- 
mission. And. H. Green, Comptroller. 
Thos. F. Devoe, Superintendent of Markets;* 
that a permit or license given under the 
aforesaid provisions does not constitute 
property; that it confers upon its holder no 
right or interest cognizable by courts, or 
capable of being protected by them; and 
that courts cannot compel a permit to be 
given, nor prevent one from being annulled, 
nor in any manner review the actions of any 
of the officers mentioned in the ordinance, 
nor compel the recognition of one who 
should purchase or acquire a permit under 
its order or decree, nor put such a purchaser 
or party acquiring such license in posses- 
sion, or protect him in his possession." 

The case was heard on such petition and 
answer, by the district court [Case No. 5,197], 
and that court (Choate, District Judge) made 
the following decision: "This is a motion to 
compel the bankrupts to transfer to the as- 
signee their license or permit to occupy certain 
stalls in Washington Market. The objection 
is taken, that it is not property which passes 
to the assignee untlor th^ bankrupt law. It 
appears, that the right to use and occupy 
a certain portion of the market is granted 
by the city for a certain fixed rent, without 
limit of time; that it is revocable at the will 
of the city; and that its assignment gives the 
assignee no rights, unless consented to cby 
certain officers of the city. It appears, how- 
ever, that such rights have a well established 
pecuniary value, and, by an established 
usage of the city in dealing with them, there 
is no practical difficulty in the transfer of 
them from one party to another; that, in a 
statement of their assets made to induce 
credit in their business, these bankrupts, 
within a year before their bankruptcy, put 
down these Washington Market stands as 
worth $4,000; that they cost about that sum, 
and can be sold for nearly as much; and 
that the creditors of the bankrupts were, in 
fact, induced to give them credit, partly on 
the ownership of these rights. The assignee, 
having applied, under his general assignment 
in bankruptcy, to the city, has been refused 
any recognition as assignee of the license, 
and now shows, by affidavit, that, if he shall 
have an assignment directly from the bank- 
rupts, his righ,ts as assignee will, probably, 
be recognized. I think the objection, as ap- 
plied to this case cannot avail. It is odvious 
enough, that this license or right, or what- 
ever it may be called, has a fixed pecuniary 
value. It was a part of the bankrupts' cap- 
ital in business, in which they had invested 
.their money, and on the faith and credit of 
which they incurred their debts. It is gross- 
ly unjust and inequitable, under these cir- 
cumstances, that they should be permitted, 
on merely technical grounds, to withhold it 
from their creditors. If, in one sense, and 
for some purposes, it cannot be regarded as 
'property,' as, for instance, for the. purpose 



of being held by a receiver,— Barry v. Ken- 
nedy, 11 Abb. Pr. (N. S.) 421,— yet it seems 
to me that it is clearly property within the 
province of the bankrupt law. There is a 
distinction between this purely business right 
and the right of membership in a business 
exchange or company. Thus, it has been 
held, that the right of membership in a 
board of trade did not pass to the assignee, 
though having a pecuniary value,— In re 
Sutherland [Case No. 13,637]; but that case 
was not a case of a right of a purely business 
character. The element of personal choice 
of associates constituted a part of the basis 
of the membership. That element is want- 
ing here. It is not to be presumed that 
any such consideration would or could 
affect the action of the city in giving or 
withholding its assent to an assignment. 
In an unreported case in this district, Judge 
Blatchford refused to make an order for the 
sale at auction of a seat in the stock ex- 
change, solely, however, on the ground that 
he would not permit a public sale to be 
made under the sanction of the court, in a 
case where the assignee could not undertake* 
with the purchaser to deliver the thing sold. 
The question raised in this case was not de- 
termined, and that case was more nearly 
analogous to the case of In re Sutherland, 
supra, than to the present case. The Incli- 
nation of the courts in dealing with the ques- 
tion as to what passes by an assignment 
under bankrupt laws, has been to give a 
most liberal construction to it, for the ben- 
efit of creditors, in order to carry into effect 
their obvious purpose and intent Thus, 
under the bankrupt law of 1800 [2 Stat 19],. 
it' was held by the supreme court, reversing 
the decision of Mr. Justice Washington, that 
a claim against a foreign government, though 
a mere possibility of recovering through the 
future voluntary action of such government, 
was property that passed under the act 
Technically, it was nothing which the law, 
for many purposes, could recognize as hav- 
ing any existence as property, yet it was 
within the purview of the act Vasse v. 
Comegys [Case No. 10,893]; Id., 1 Pet [2(? 
U. S.] 193. And see Williamson v. Colcord 
[Case No. 17,752]. I see no greater difficulty 
in the present case. It is true, that, the 
right of the bankrupts to assign is subject 
to the approval of the city, but so is the 
right of the lessee to assign his term often 
so subject to the approval of the lessor. The 
lease, nevertheless, passes in bankruptcy, it 
the assignee chooses to take it It is, also, 
true that this permit or license is revocable 
at the will of the city. I do not think, under 
the circumstances of this case, this incident 
of the thing takes it out of the purview of 
the bankrupt law. The words denoting prop- 
erty, in the law, as it seems to me, ought 
not to be technically construed. There is an 
existing valuable right, perhaps, it may be 
called a chose in action or existing contract, 
of value, which, except in case of possible 
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action by the city, would continue to be in 
their hands, and has, in fact, continued to 
be, for all practical purposes, business cap- 
ital. To allow the bankrupts to hold it, 
would encourage such debtors as should be 
disposed to defraud their creditors to make 
similar arrangements with their landlords, 
and thus lock up their business capital for 
their own use, permanently, and make the 
bankrupt law, so far as they are concerned, 
a farce. It is suggested, on behalf of the 
bankrupts, that any order the court may 
make, will be a brutum fulmen; that the 
bankrupts are at liberty to procure, at any 
time, the revocation of their license, and 
the grant of a new license to .some person 
friendly to them; and that this would defeat 
any action their assignee in bankruptcy may 
propose to take to realize on this asset, if 
it be such. It is enough to say, in relation 
to this suggestion, which, indeed, I do not 
understand to be, in any sense, a threat of 
what the bankrupts intend to do, but only 
an argument, from what they may, as it is 
claimed, lawfully do, that the consequences 
of any interference with the action of the 
assignee 'or the court, in turning into money 
what is held to be property, whether such 
interference is direct or indirect, are likely 
to be very unpleasant. Such interference as 
is suggested, if it were attempted, would, of 
course, subject the bankrupts to proceedings 
for contempt The motion is granted." 

Thereupon, on the 7th of May, 1879, the 
■district court made an order that the bank- 
rupts, and each of them, appear before the 
register in charge, and severally, but- at the 
■expense of the assignee, execute and deliver 
to him an assignment, in the usual form re- 
quired by said city, of all the right, title and 
interest which they may have had on the 
4th of June, 1878, in and to the stand Num- 
bers % of 305, 306 and 307, 33, 35 and 37, 
Country Row, in Washington Market, New 
York City, occupied by them, and also in and 
to the license or permit to occupy the said 
stand, theretofore issued or granted to them 
by the city and county of New York, and 
that they also deliver said license or permit 
to the assignee. Subsequently, on the 26th 
of May, 1879, the district court made a fur- 
ther order, as follows: "The annexed paper, 
having been submitted to the court as a pro- 
posed form of assignment, to be executed 
and delivered by the bankrupts to the as- 
signee, in pursuance of the order made here- 
in on the 7th of May, 1879, (such paper be- 
ing as similar to the usual form of transfer 
of market stands as the circumstances will 
permit of,) and the said bankrupts having 
objected to the said form because of the re- 
quest to the city authorities contained there- 
in^ it is ordered that such objection be over- 
ruled, and that the bankrupts execute the 
aforesaid paper as required by said order." 
The following was the paper annexed: "The 
undersigned, owners of stand known and 
designated as numbers 33, 35, 37, Country 



Row, West Washington Market, request that 
a permit may be issued for the same, in the 
name of Horace V. Day, assignee, and re- 
spectfully apply for permission to have such 
transfer made, and that the stand may be 
occupied for the sale of fruits." "Whereas, 
the undersigned were, on the 4th day of 
June, 1878, duly adjudicated bankrupts by 
the district court of the United States for 
the Soulhex*n district of New York, and 
Horace W. Day was thereafter duly elected 
and confirmed as assignee of their estate, 
which office was accepted by him, and, 
whereas, by an order of said district court, 
duly made and entered on the seventh day 
of May, 1879, the undersigned were ordered 
and directed to execute and deliver to said 
assignee an assignment of all the right, title 
and interest which they, or either of them, 
had in and to the stand and permit herein- 
after mentioned, on said fourth day of June, 
1878, now, therefore, in pursuance of said 
order, we do hereby assign, transfer and set 
over unto said Horace W. Day, assignee, all 
the right, title and interest which we, or 
either of us, had, on said fourth day of June, 
in and to that certain stand known and des- 
ignated" as numbers 33, 35, and 37 West 
Washington Market, the particulars of our 
ownership of said stand being as follows: 
Right acquired by purchase. Permit issued 
by Comptroller A. H. Green. T. E\ Devoe, 
Superintendent of Markets. In the name of 
Gallagher & Lane. Occupied for sale of 
fruits. Rent, per week, as paid to present 
collector, $13.50. Witness our hands." The 
bankrupts, after executing the papers pro- 
visionally, applied to this court, by petition, 
for a review of said orders, alleging that the 
license was not property to which the as- 
signee in bankruptcy became entitled. 

Gershom A. Seixas, for bankrupts. 
Scudder & Carter, opposed. 

BLATCHFORD, Circuit Judge. I think 
the bankrupts are estopped, by the facts 
shown, from asserting that the right enjoyed 
by them tinder the paper signed by the 
comptroller, dated September 27th, 1873, is 
not property in their hands. It may require 
the execution on their part of such papers 
as they have executed, dated May 28th, 1879, 
and the written permission* of the comp- 
troller that such right be transferred, before 
the property is in such a condition that its 
salable value can be realized. But, such 
value, when realized, will be the proceeds of 
the property of the bankrupts, owned by 
them when the petition in bankruptcy was 
filed, quite as much as an equal sum of mon- 
ey to be now received by them for the sala- 
ble value of such right, on its transfer by 
them, with the permission of the comptroller, 
would be the proceeds of such property. 
That the latter would be the proceeds of 
such property, I cannot doubt I concur in 
the views of Judge Choate in his decision. 
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and am of opinion that the order of May 7th, 
1S79, and the order of May 26th, 1879, were 
proper orders. The prayer of the petition of 
rev tew is denied. 
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Case No. 5,193. 

GALLAGHER et al. v. MURRAY et al. 

CONDON v. SAME. 

[10 Ben. 290.] i 

District Court, S. D. New York. Feb., 1S79. 

Seamen's TVages — Condemnation of Vessel — 
Extua "Wages for Delay in Payment. 

1. A steamer left New York on a voyage to 
Nassau, N. P., thence to Cuba and back to 
New York. Just before reaching Nassau she 
struck a rock and was so injured that, after 
she reached Nassau, a survey was called on the 
application of her master, and the surveyors 
recommended that she be condemned as unsea- 
worthy, and thereafter the owners abandoned 
her to the underwriters. After the survey the 
master discharged the crew and offered them 
a passage to New York. Seventeen of them 
accepted the offer and came home to New 
York. The other eight refused the offer, claim- 
ing that the ship could be brought home; and 
they remained at Nassau for more than a 
month, during which time the master allowed 
them to sleep on board and he provided food 
-for them. On the arrival of the seventeen at 
New York they claimed to be paid wages up 
to the time of their arrival besides three 
months' extra pay. The owners of the steamer 
refused to pay wages after the day when she 
was injured. Tne other eight, after their re- 
turn to New York, made a similar claim, and 
suits were brought against the owners to re- 
cover the wages: Held that, by the proceedings 
taken as to the vessel, she was "condemned" 
as mentioned in section 4582 of the United 
States Revised Statutes, and the sailors there- 
fore were not entitled to the three months' ex- 
tra pay. 

[Cited in Kelly v. Otis, 23 Fed. 905.] 

2. The sailors were entitled to be paid up to 
the time of their discharge by the master in 
•Nassau, and no later. 

3. The seventeen were entitled to the ten 
days' extra pay provided by section 4529, be- 
cause there was no sufficient cause for the de- 
lay in payment. 

4. The act of the master at Nassau, in allow- 
ing them to sleep on board, and furnishing food 
for them after their discharge, did not entitle 
them to claim wages after such discharge. 

[In admiralty. Libels by Michael Galla- 
gher and others against D. Colden Murray 
and others, and by Michael Condon against 
the same.] 

H. Heath, for libellants. 

J. Sherwood, for respondents. 

i [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



CHOATE, District Judge. These are suits 
in personam for seamen's wages, brought 
against the defendants, the owners of the 
steamship Cleopatra. 

The Cleopatra left New York October 17, 
1S7S, bound on a voyage to Nassau, N. P., 
and thence to a port or ports in Cuba and 
thence back to New York. Just before reach- 
ing Nassau she struck upon a rock and was 
injured, and most of her cargo and passen- 
gers were forwarded by other vessels. She 
then proceeded to the port of Nassau, where 
she has ever since remained. The accident 
happened on the 23d of October, and she 
got into port about seven days later. The 
crew were kept by the ship till December 
11th, discharging their ordinary duties, such 
as there were for them to do in port Mean- 
while a survey was called on the application 
of the master. It was composed of the cap- 
tain of the port and the agent of American 
underwriters, and they called in to their as- 
sistance an engineer and a ship carpenter. 
They made a written report to the effect that 
one of the boilers was thrown out of place, 
the keel was injured, bolts started, and that 
the vessel was badly hogged, and unsea- 
worthy; and recommended that, in conse- 
quence of her machinery being thoroughly 
disabled and of there being no facilities for 
repairing her there, she be condemned. Af- 
terwards, on December 18th, the owners in 
New York wrote a letter of abandonment to 
the underwriters. The evidence now produ- 
ced sustains the case found by the survey, 
and shows that she had suffered such in- 
juries by reason of sea perils that she was 
wholly unfit to. continue her voyage, and that 
. she could not be repaired so as to complete 
her voyage. On the 11th of December the 
master, by direction of the owners, called 
the crew together, and informed them that 
they were discharged, and offered them a 
passage home to New York in another steam- 
er of the same owners. Seventeen of them, 
being the libellants in the first of these suits, 
accepted the offer and came home in the oth- 
er steamer. The other eight refused to come 
home; took the ground that the ship could 
continue the voyage or be brought home, and 
remained at Nassau till about the 25th of 
January. The master permitted them to 
sleep on board and he provided board for 
them at Nassau. The libellants in the first 
suit now demand wages up to the time of 
their arrival at New York on the 11th of 
December, with three months' extra pay, on 
the ground that they were discharged at 
Nassau with their consent, and that the ves- 
sel was neither wrecked, stranded nor con- 
demned as unfit for service. They rely on 
Rev. St § 45S2, which provides that the three 
months' extra wages due to seamen so dis- 
charged, shall not be required "where ves- 
sels are wrecked or stranded or condemned as 
unfit for service," but shall in no other case 
be remitted. It is claimed that "condemned" 
here means condemned by decree of an ad- 
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miralty court. But considering the purpose 
of the statute, I cannot think the word was 
used in this restricted sense. Wreck, strand- 
ing or other fatal disability to the ship is rec- 
ognized as discharging the contract between 
the ship and the seamen; but for the se- 
curity of the seamen against possible impo- 
sition, it is required that where the case is 
not one of self-evident wreck or stranding, 
the proof of disability shall be shown by the 
condemnation of the vessel as unfit for serv- 
ice. The reference here is to that proceed- 
ing known in all ports, by which ships which 
have suffered disaster are condemned or pro- 
nounced unfit for service, the common method 
being by the report of a survey called by the 
consul of the nation to which the ship be- 
longs, upon the application of the master. 
To give the words the restricted sense con- 
tended for by the libellants, would, in many 
ports and places, make performance of the 
condition impossible. In this case there was 
such a condemnation, and the claim for three 
months' extra pay is disallowed. As the mas- 
ter kept the crew on duty till December 11th, 
they are clearly entitled to their wages till that 
time. Tarleton v. Mallory [Case No. 13,753]. 
These seamen further claim that their wages 
should be paid up to the time of their arrival 
in New York. For this claim there seems to 
be authority in the case of The Elizabeth, 2 
Dod. 411. But I think this is a case where 
the service of the seamen was terminated by 
reason of the wreck or loss of the vessel, 
within the meaning of Rev. St. § 4526, and 
therefore they cannot claim their wages after 
the day of their discharge, December 11th. 
When the seamen were informed that their 
services would not further be required, they 
were told that they would be paid in New 
York on their arrival. When they arrived a 
dispute arose as to the amount due, the own- 
ers claiming that the wages were due only 
up to the 23d of October, and the seamen in- 
sisting on being paid up to the time of their 
return. Rev. St. § 4529, imposes on the own- 
er a penalty of two days' extra pay for every 
day not exceeding ten during which the pay- 
ment of wages is delayed beyond the period 
when by law it is payable, provided the de- 
lay be without sufficient cause. I cannot 
think that there was sufficient cause in this 
case for the delay in payment. The only 
question which could be looked upon as 
doubtful was whether the wages should cease 
on the 11th of December or on the 17th, and 
if this had been the only difference it may 
well be supposed that it could have easily 
* been adjusted. But the owners having made 
a wholly unreasonable claim, and thereby 
kept the crew waiting for their wages, I 
think they are chargeable with the twenty 
days' extra pay. 

As to the seamen who stayed in Nassau, 
nothing which the captain did in sheltering 
and feeding them can be construed as a revo- 
cation of the discharge, as is claimed by the 
libellants. It was an act of humanity, for 



which the ship owner should not suffer. As 
these men refused the discharge and the offer 
of return to New York and put the master 
and the owners to unnecessary expense, there 
is no reason why their wages should be paid, 
beyond the 11th of December, when they 
were discharged in consequence of the voy- 
age being hopelessly broken tip. 

Decree for libellants with costs and refer- 
ence to compute the amount. 



Case Ho. 5,194. 

GALLAGHER v. ROBERTS. 

[1 Wash. C. C. 320.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Pleading ix Equity — Effect of Verdict and 

Judgment at Law — Failure to Reply to Plea 

— Demurrer— Set-Off— Equitable Relief. 

1. If the plea be set down for argument by 
the complainant, without replying to it, the 
matter contained in it must be considered as 
true. 

[Cited in Myers v. Dorr, Case Ko. 9,9SS.] 

2. A verdict and judgment at law, is no bar 
to relief in equity, if an equitable ground of 
relief be laid, and that is not denied by the 
plea. If it be denied, the plaintiff may reply 
generally, and go into proofs to support the- 
bill; and if he fail to make his proof, the plea 
will be a good bar, as if no replication had been 
put in. 

[Cited in Wistar v. McManes, 54 Pa. St. 
321.] 

3. If a bill in equity contain no ground for 
relief, the defendant ought to demur. 

4. When a bill of exchange is remitted to A, 
and the responsibility of the parties to it is re- 
leased, by the neglect of A to give notice of 
its dishonour; although, as the bill was not 
remitted in payment to A, the claim against A 
being for damages, cannot be set off, yet it is 
a good ground for relief in equity against A. 

To the bill of injunction tiled in this cause 
[by Gallagher's executors], the defendant 
pleaded in bar, the verdict and judgment at 
law, and that the matters in issue before the 
jury, were the same as are now stated as 
the ground of relief, except as to the charge 
of management on the part of the defend- 
ant's counsel, and a slip on that of the plain- 
tiffs', which is denied. The cause was set 
down to be argued on the plea. 

Mr. Levy, for plaintiffs in equity, contend- 
ed, that a verdict and judgment at law is 
no bar to relief in equity, unless the ground 
of relief is traversed in the plea. 1 Har. 
Ch. Pr. 3G1. Slip of the attorney at law 
good ground of relief. Pree. Ch. 233; 2 P. 
AVms. 42o. 

Mr. Hallowell, for defendant. The only 
ground of relief is, the management and slip 
which are denied in the plea. The ground 
of relief is not sufficient 3 Abbt 232. 

i [Originally published from the MSS. of Hon. 
Bushrod AVashington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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WASHINGTON, Circuit Justice. The plea 
not being denied by a replication, but set 
down for argument, must be considered as 
true; and therefore we must now take it 
as a fact that the management and slip, if 
material, did not take place, because the 
plea denies them. A verdict and judgment 
is no bar to relief in equity, provided the 
bill lays an equitable ground for relief, and 
the plea does not deny the ground laid. If 
it does, then the plaintiff may reply gener- 
ally, and go on to suport the facts stated in 
the bill, to entitle him to relief. If he do so, 
and fail in his proof, the plea will be a good 
bar, as well as if he had set down the cause 
upon the plea; which would have admitted 
the truth of the plea. If the bill contain 
no ground for relief, the defendant ought 
to demur. But in this case, the bill lays 
a ground for relief, which is not denied— 
namely, that the amount of the bill remitted 
to the defendant, was lost to the plaintiff, 
by his neglect in not giving notice of the 
protest This defence was deemed inad- 
missible at law; because as it did not ap- 
pear that it was remitted as a payment, 
the claim of the plaintiff, for the improper- 
conduct of the defendant, was for damages 
only, which could not be offset at law. But 
it is a good ground of relief in equity. We 
shall therefore overrule the plea, and let it 
stand for an answer, if the defendant 
wishes it 

[NOTE. See Gallagher v. Roberts. Case No. 
5,195, and Roberts v. Gallagher, Id. 11,902.] 



Case No. 5,195. 

GALLAGHER v. ROBERTS et al. 

[2 Wash. C. C. 191.] i 

Circuit Court, D. Pennsylvania. April Term, 
180S. 

Payment — Pre-Existing Debt — Bill of Ex- 
change— Notice of Dishonor— Discharge. 

1. A bill of exchange is not, in general, to be 
considered as a satisfaction of a pre-existing 
debt, unless it be paid or accepted as such; 
nor if remitted conditionally, unless the debtor 
sustain injury by the laches of the creditor 
who received it. 

[Cited in Baker v. Draper, Case No. 766; 

Westphal v. Ludlow, 6 Fed. 350.] 
[Cited in Steman v. Harrison, 42 Pa. St. 

55; Weakly v. Bell. 9 Watts, 273.] 
[See Allen v. King, Case No. 226.] 

2. The strict rules of law relative to the pres- 
entation, and notice of the dishonour of a bill 
of exchange, do not prevail in the same manner 
against a creditor, to whom the bill has been 
remitted in payment, as they do against the 
holder of a bill under other circumstances. 

3. Although notice of the dishonour of a 
bill may not have been received by the per- 
son who remitted it, it will be sufficient to dis- 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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charge the holder, if he did all in his power to 
convey the information of it to him. 
[Cited in Jennison v. Parker, 7 Mich. 363; 
Glenn v. Smith, 2 Gill & J. 493; Kirkpat- 
rick v. Puryear (Tenn.) 24 S. W. 1133.] 

[This was an action at law brought by 
Gallagher's executors against Roberts, Cad- 
man & Co.] 

WASHINGTON, Circuit Justice. The case, 
from the bill, answer, and exhibits, appears 
to be as follows:— The testator, James Gal- 
lagher, being indebted to the defendants for 
goods shipped to him; remitted to them, in 
December 1793, a bill of exchange, at sixty 
days, for one hundred pounds sterling, 
drawn by Robert Morris, on Cazenove, Neph- 
ew, & Company, of London; -which came to 
hand on the 24th of February 1794. The 
next day it was shown to the drawees, who 
declined accepting it at that time, but gave 
reason to think, that after hearing from Mor- 
ris, they might do so. The bill was accord- 
ingly kept until the 24th of March following; 
when, the drawees still refusing to accept it, 
the bill was placed in the hands of a notary, 
who regularly protested it for nonpayment 
The bill was retained by the defendants un- 
til the 7th of July 1794, when it was return- 
ed with the protest; previous to which, it is 
admitted, that notice of the hishonour of the 
bill, or of the drawees' refusal to accept, had 
not been given. This letter of the 9th of 
July, was put into the post-office at the time 
it was written. No evidence is given, in the 
cause, of the time when the drawer became 
insolvent, or indeed that he ever was so. 
But it is recollected by the court, that, on 
the trial at law, it was proved, and is so 
agreed by the parties, that Mr. Morris failed 
in the year 1794, or perhaps in 1795. No 
proof is given, that the above letter and bill 
ever came to the hands of Gallagher. It ap- 
pears, by a letter from the defendants in 
1796, that between 1794 and that period, he 
had frequently written to Gallagher, request- 
ing payment of the debt due to him; to 
which letters no answer had been returned, 
nor remittances made. The defendants, at 
the same time, appointed an agent to call 
upon Gallagher, and collect this money; who, 
in 179S, informed them that they could do 
nothing with Gallagher, and that he insisted 
upon a credit for the above bill, supposing 
that it had been paid to Roberts. 

A judgment having been recovered at law 
against the complainants, without the allow* 
ance of a credit for the above bill, relief is 
now sought for, on the equity side of this 
court, for the amount thereof. In the case 
of Clark v. Mundle [unreported], the doc- 
trine is laid down in* very broad terms, that 
a bill, given in payment of a precedent debt, 
is not considered as payment; unless it be 
part of the contract, that it be received in 
satisfaction; although * the holder should 
have neglected to present it for payment, or 
to give notice of its dishonour. This doc- 
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trine is clearly founded upon a general prin- 
ciple of law, that the bill, in such a case, not 
being of superior dignity to the pre-existing 
debt, could not extinguish it; and conse 
quently the bill was considered only as a 
collateral security. Kyd, in his treatise on 
Bills, seems to consider this doctrine as no 
longer existing, in consequence of the stat 
ute of Anne; which declares, that a bill ac- 
cepted in satisfaction of former debt, shall 
be accounted a full payment of such debt, if 
the holder do not take his due course to ob- 
tain payment of the bill, and on failure, 
make his protest according to the directions 
of this act. But Chitty attributes the change 
of this doctrine, not to the seventh section 
of the above act, which relates to the par- 
ticular kind of bills mentioned in the fourth 
section; but to the change of opinion in the 
courts of justice. To whatever cause the 
doctrine of the present day may be attribut- 
ed, we think the doctrine itself amounts to 
this: that a bill of exchange is not, in gen- 
eral, to be considered as a satisfaction of a 
precedent debt, unless it be paid, and ac- 
cepted as such, or in case it be conditionally 
paid; unless it appear that an injury has re- 
sulted to the debtor, who pays the bill in 
consequence of the laches of the creditor, 
who receives it; as, for instance, if, in the 
mean time, the drawers fail; or if the re- 
course of the person from whom the bill is 
received, against the drawer, or the endors- 
ers, be thereby lost Neither would such a 
bill, if received as a payment, be in all cases 
good as such; should the same be unpro- 
ductive, from the circumstance of the draw- 
er having no right to draw, and perhaps 
from other circumstances, which show that 
the debtor knew the paper to be of no value. 
We do not think that the rule, which pre- 
vents the holder of a bill from recovering 
upon it against the drawer or endorsers, un- 
less he has proceeded regularly to have the 
bill presented and protested, and to give no- 
tice; applies to the case of a creditor suing 
for his original debt, to which is opposed a 
payment by a bill or note; because, in the 
former case, the bill is received by the payee, 
and all others who become the holders of it, 
upon a condition that he will use such dili- 
gence; and, therefore, his failure to perform 
such condition, is fatal to his recovery. In 
the latter case, the bill is not strictly an ex- 
tinguishment or satisfaction of the pre-exist- 
ing debt; though, if by the neglect of the 
holder, the amount of the bill be lost, it is 
fair to presume that he took it as a satisfac- 
tion, and agreed to run the risk of it Neith- 
er will we say, that, if the bill be retained by 
the person to whom it is remitted as a con- 
ditional payment, for an unreasonable length 
of time, a jury may not fairly make the same 
presumption; though the drawer should not 
become insolvent In the case of Darrach 



v. Savage, 1 Show. 130, the bill was retained 
for two years. 

In all the eases which we have met with on 
this subject, the debt was lost by insolvency- 
Judge Buller, in his Nisi Prius (1S2), lays it 
down, that if a note be endorsed by a debtor 
to his creditor for a precedent debt, and a re- 
ceipt be given as for so much money when 
the note shall be paid, and the creditor neg- 
lect to apply to the drawer in time, and by 
his laches the note is lost, the precedent debt 
is extinguished. So in the case of Chamber- 
lyn v. Delarive, 2 Wils. 353, the same prin- 
ciple is laid down. In the case of Ward v. 
Evans, 2 Ld. Kavm. 930, the general rule is 
laid down, that a note is not a payment of a 
precedent debt; being presumed to be taken 
on condition, to be payment, if paid in a con- 
venient time; but if it be kept up without de- 
mand, and insolvency take place, the receiver 
must lose it If this be the law of the case, 
what is the ground of equity, on which the 
court ought now to relieve the complainant? 
It appears, clearly from the answer and ex- 
hibits, that this bill was remitted as a con- 
ditional payment, and was received as such. 
The return of it to the endorser, Mr. Gal- 
lagher, is conclusive upon this point Al- 
though the refusal of the drawees to accept, 
was not regularly noted, yet the bill was 
promptly shown to the drawee; and the de- 
fendant states that he forebore to protest it 
for non-acceptance, from a hope, which was 
induced by the declarations of the drawee, 
that they might accept it after hearing from 
the drawer. Though notice of the protest was 
not given, in such time as would have enabled 
the defendants to have maintained an action 
upon it, yet the bill was returned to Gal- 
lagher during the solvency of the drawer; and 
no injury appears to have been sustained by 
him in consequence of the delay. It is true, 
that no evidence is given that the bill ever 
came to the hands of Gallagher. His neglect 
to answer the repeated letters addressed to 
him by the defendants, which afforded him 
an opportunity to assert his right to this sum. 
as a credit, upon the ground of the bill not 
having been returned; affords strong ground 
to believe that he had received it, notwith- 
standing his declaration to the contrary, in 
1798. But at all events, the defendants were 
not answerable for the miscarriage of their 
letter covering the bill. 

Upon the whole, we are of opinion, that the 
complainant is not entitled to relief; and, 
therefore, that the injunction must be dis- 
solved, and the bill dismissed. 

[NOTE. See Gallagher v. Roberts, Case No. 
5,194; Roberts v. Gallagher, Id. 11,902.] 

GALLAGHER (ROBERTS v.). See Case No. 
11,902. 

GALLAGHER (UNITED STATES v.). 
See Cases Nos. 15,184 and 15,1S5. 
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Case No. 5,196. 

GALLAGHER v. The YANKEE. 
[Hoff. Op. 456.] 
District Court, N. D. California. Jan. 17, 
1859A 
Marine Tort— Depoktation— Damages. 
[1. The forcible deportation of a citizen to a 
foreign country in an American ship, com- 
manded by an American master, in pursuance 
or execution of a sentence of banishment of 
an illegal and self-constituted body of men, is 
a marine tort.] 

[2. The master of the vessel who willingly 
and knowingly carries such sentence into exe- 
cution is liable for exemplary damages.] 

[3. No damages can be recovered in admiralty 
for injury to character, etc., by such sentence, 
or from protracted exile caused by fear to re- 
turn.] 

In admiralty. 

J. B, Manchester, for libellant. 
D. Lake, for claimant. 

HOFFMAN, District Judge. The libel in 
this case is .filed to recover damages for a 
marine tort. The facts are clearly estab- 
lished by the evidence. It appears that the 
libellant, who was a night watchman in the 
custom house, was, on the 25th May, 1S56, 
seized by certain persons acting under the 
order of the vigilance committee, and con- 
veyed to the rooms of the association, where 
lie was held as a prisoner for about a week. 
During his confinement a kind of investiga- 
tion with regard to his character and con- 
duct was made by the committee. The in- 
vestigation, called by them "a trial," was 
conducted in the absence of the prisoner, by 
examining such witnesses as were produced 
against and for him. The result of the ex- 
amination was the conviction of the accused, 
not of any particular offense, so for as it 
appears, but of being a "disorderly charac- 
ter," "a pest to society, and a nu:sance." Ha 
was, therefore, sentenced by the committee 
to "banishment from the state, never to re- 
turn, under the severest penalties," i. e. under 
penalty of death. In pursuance of this "sen- 
tence," the libellant, with several others, was 
taken by an armed body of men from bis 
place of confinement in this city, and put on 
board a steam tug, which conveyed him and 
his guard to the Heads. The bark Yankee, 
-which was beating out to sea, was there over- 
hauled, and the libellant, with two other per- 
sons under a similar sentence, were placed 
on board of her. 

Much testimony was taken, with a view of 
showing the particular conduct and language 
of the libellant, when be was going on board 
the vessel. It does not appear that either he 
or the other prisoners made any very stren- 
uous opposition to going- on board. Such op- 
position, they no doubt were aware, would 
have been fruitless; and it is probable that 
they were happy to escape in any way from 
the power of a body of men at whose hands 

x [Affirmed in Case No. 18,124.] 



they had for so long a time been under daily 
apprehension for their lives. It was evident, 
however,— and the fact was not seriously 
denied at the hearing,— that the master of 
the bark was fully ' aware of the circum- 
stances under which the libellant and the 
other prisoners were placed on board his 
ship, and that an arrangement had previous- 
ly been made with him to receive and convey 
them to Honolulu. He undoubtedly endeav- 
ored to evade the responsibility be was in- 
curring, by attempting to obtain from the 
prisoners some declarations or admissions 
that they were willing to go. But he must 
have been aware that they could, in no sense, 
be deemed voluntary passengers, and that 
the answer of Gallagher, to the effect "that 
he supposed he had no choice in the matter," 
truly described bis situation and expressed 
bis feelings. During tb*e voyage, the libel- 
lant and his companions appear to have been 
treated with kindness, and after their ar- 
rival at Honolulu a not unfriendly inter- 
course was kept up between them and the 
captain. They appear to have considered, 
and perhaps not unreasonably, that the prin- 
cipal authors of their wrongs were the vigi- 
lance committee, by whom they had been 
arrested, imprisoned, and sentenced to ban- 
ishment, never to return, under penalty of 
death, rather than the master, who had lent 
himself and bis ship to carry out the "sen-, 
tence." 

The facts which have been detailed show, 
however, beyond a doubt, that the respondent 
bas been guilty of a marine tort of a very 
grave cbarcter. So long as our country re- 
mains under the dominion of law, and so 
long as the great constitutional provision 
which secures the citizen his life, his liberty, 
and his property, until deprived of them by 
due process of law, are prized by the Ameri- 
can people, and are enforced by the courts, 
the deportation of a citizen to a foreign 
country in an American ship, commanded by 
an American master, in pursuance or exe- 
cution of a sentence of an illegal and self- 
constituted body of men, must remain a 
marine tort of a most flagrant character. 

But in estimating the damages which should 
properly be awarded against the respondent 
a serious difilculty is encountered. It is ob- 
vious that by far the greater part of the 
wrongs which the libellant has sustained are 
matters over which an admiralty court, hav- 
ing jurisdiction only of marine torts, has no 
cognizance. His arrest, his imprisonment, 
and the so-called "sentence," which fixed an 
ineffaceable stigma on his name, were mat r 
ters occurring on land, and wholly beyond 
the jurisdiction of a maritime court 'For 
the redress, of these wrongs he must look to 
the tribunals of the state of which he is a 
citizen; and the jurisdiction and remedial 
power of this court must be confined within 
its legal and constitutional limits, unaffected 
by any considerations as to the ability of 
libellant to obtain justice in any other form. 
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It is urged that the libellant was unable to 
return to this city for a very long period, 
and that he remained an exile from his coun- 
try, destitute and degraded, until permitted 
to return by the revocation by the vigilance 
committee of his original sentence. But it 
is clear, from the bare statement of the case, 
that his protracted banishment cannot be 
attributed to the mere fact that he was con- 
veyed hy the respondent to the Sandwuh 
Islands, and of that act alone this court has 
cognizance. If the ship had landed him on 
a desert island, from which escape was im- 
possible, or had left him on some remote 
shore where opportunities of returning to 
his country rarely occurred, we might justly 
ascribe to the marine boat the , protracted 
exile, which was its natural and direct con- 
sequence. But in this case it is impossible 
to close our eyes tb the fact that the mode 
in which the libellant was conveyed to the 
Sandwich Islands in no degree affected will- 
ingness to return. The true reason of his 
omission to do so was the fact that the power 
of the illegal association which had con- 
demned him to banishment, and denounced 
death as the penalty of his return, still re- 
mained unbroken; and he feared that their 
threat would be executed if he attempted to 
disobey their decree. The same result would 
have followed, had he escaped from their 
hands while a prisoner, and had they, in his 
absence, passed a similar sentence against 
him. It is clear, therefore, that for thesa 
wrongs, which were not the acts of th * mas- 
ter of the ship, and which were not marine 
torts, the libellant cannot against this re- 
spondent and in this court, recover damage?. 

It has been suggested that the respondent 
may have been influenced by humane and 
just motives. That knowing the only choice 
presented to the libellant was between death 
and banishment, he may have reluctantly 
assisted to carry into effect the latter, in 
order to save him from the more dreadful 
alternative. But the facts of the case do 
not justify this charitable hypothesis. For, 
in the first place, it is clear that the master 
of this ship willingly and knowingly made 
himself and his vessel the instruments 
whereby the illegal sentence of banishment 
was carried into execution. And, secondly, 
it does not appear that if this respondent, 
and the masters and agents of all other ves- 
sels sailing from this port, had been faith- 
ful to the laws of their country, and had reso- 
lutely refused to allow their ships to be used 
for the consummation of such great wrongs 
upon their fellow citizens, more just and 
humane counsels might not have prevailed 
with the vigilance committee, and their pris- 
oners be set at liberty. It is aj least not 
clear that they would have been willing to 
hang those whom they had adjudged to be 
worthy only of banishment, simply because 
they found it impossible to execute the 
milder sentence. 

The counsel for the libellant has dwelt 



with much force on the disgrace and per- 
manent ignoring which the proceedings of 
the vigilance committee have established 
upon Gallagher. To have been arrested and 
imprisoned as a criminal; to have been ex- 
pelled from society as a pest and a nuisance; 
to have been transported to a foreign coun- 
try, never to return, under penalty of death; 
to be known and published to the world as a 
vigilance committee exile, whose crimes had 
rendered his presence incompatible with the 
safety of a great city,— must, to a man of 
common sensibility, and of respectable char- 
acter, constitute an injury, compared with 
which all ordinary libels, slanders, or other 
injuries to reputation sink into insignifi- 
cance. Ample opportunity was afforded at 
the trial to the counsel for the respondent 
to show what were the crimes, or what was 
the character, of the libellant. It would 
seem from the evidence that up to the pe- 
riod of his arrest his reputation was fair, 
except that he had been concerned in two 
fights or riots, the newspaper accounts of 
which were by one of the witnesses stated 
to have been grossly exaggerated. No at- 
tempt was made to show that on any occa- 
sion he had been concerned in frauds at 
elections, though it was testified by a num- 
ber of the vigilance committee that he was 
convicted by that body of being a ballot- 
box stuffer, of interfering with elections (it 
is presumed fraudulently), and of general 
bad conduct Several respectable witnesses 
affirm that his reputation was good; that 
they never heard of his being charged with 
election frauds, and that they never knew 
him to have been an inspector or tally clerk 
at any election. If his character had been 
so notoriously bad as is represented, the 
fact could have been shown beyond all 
doubt; and had his general reputation been 
that of a person concerned in election frauds, 
some witness could surely have stated where 
and at what elections he was reported to 
have committed them. It is but just to say, 
that the charge that the libellant's reputation 
was "notoriously bad"; that he was "always 
engaged in election rows" and ballot-box 
stufimg,— is not only unsustained by the evi- 
dence as to what his character was, but un- 
supported by any testimony as to particular 
acts which might justly have given him that 
character. But, as has been already observ- 
ed, for injuries to his character occasioned 
by the "sentence" of the vigilance commit- 
tee, this court, in this proceeding, can afford 
no indemnity; for they cannot properly be 
said to be the consequence of that portion of 
the torts committed upon him, of which 
alone a maritime court has cognizance, viz. 
his abduction and transportation to a place 
beyond seas. 

But although the respondent cannot in this 
action be held liable for all the injuries the 
libellant has sustained, he is nevertheless 
responsible not only for the marine tort he 
has committed, but for its natural and nee- 
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essary consequences. By receiving on board 
his ship, and transporting to a foreign coun- 
try, the libellant and his companions he has 
knowingly assisted in carrying out an al- 
leged sentence, in violation of the most 
sacred rights of citizens, and has made him- 
self a particeps criminis, so far as the ex- 
ecution of that sentence was concerned. It 
was not distinctly shown that the respond- 
ent was a member of the vigilance commit- 
tee. It was testified by Carr that he had 
seen him in their rooms, and no proof was 
offered to show that he was not a member, 
—a fact which, if he were not a member, 
could have been established. But whether 
a member or notj it is clear that he must 
have known of their proceedings with re- 
gard to the libellant, and he willingly as- 
sisted in executing their decree. The libel- 
lant was brought on board the vessel to be 
transported to a foreign country, without 
money, and destitute of even a change of 
clothing. In this condition, and with dis- 
grace attaching to him which was the neces- 
sary consequence of . being put on shore Un- 
der such circumstances, he was left at 
Honolulu to gain a'subsistence as he could. 
The respondent must have been fully aware 
of the sufferings to which a man so landed 
in a foreign country,— destitute, without 
friends, with the brand of a criminal upon 
him, and brought there as a prisoner, unfit 
to reside in his own home,— must have been 
-exposed; and if he, knowing these results 
- to be the natural and inevitable conse- 
quences of the abduction, consented to com- 
mit it, the case is very different from that of 
abducting, or, as it is called, "shanghaiing," 
a seaman, who at the close of a voyage is 
left in no worse condition than when he 
commenced it It has appeared to me that 
for a tort of this kind— high-handed and de- 
liberate, in open and contemptuous viola- 
tion of the hitherto supposed inviolable 
rights of the citizen— the court should award 
exemplary damages. It is of the last im- 
portance that masters and agents of ships 
should learn that, whatever be the power 
that in moments of popular excitement ille- 
gal bodies of men may usurp, and for a time 
exercise, and however important the local 
laws of a state'may temporarily be found, 
yet, on American vessels on the high seas, 
the laws of the United States are still su- 
preme; that the power of vigilance commit- 
tees and similar bodies stop at least with the 
shore, and that the ocean is not to be the 
scene, nor American vessels the instruments, 
for the execution of their decrees. 

I shall award to the libellant the sum of 
§3,000; for which, with costs, a decree must 
be entered. 

[NOTE. An appeal was taken to the circuit 
court (Case No. 1S,124), where the decree of 
the district court was affirmed.] 
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In re GAI/DAHER et aL 
[See Case No. 5,192.] 

Case No. 5,198, 

GALTjAHTTE et al. v. BTJTTERFIELD. 
[10 Blatchf. 232; 6 Fish. Pat Cas. 203; 2 

O. G. 645; Merw. Pat. Inv. 340.] i * 

Circuit Court, S. D. New .York. Dec. 6, 1872, 

Patents— Validity— Infringement — Reissue to 

Cover Separate Devices— Combination— New 

Results — Abandoned Experiment. 

1. The claims of the reissued patent granted 
to Alpheus C. Gallahue, July 6th, 1S69, (the 
original patent having been granted to hiin 
August 16th, 1853, and extended,) and of the 
reissued patent granted to said Gallahue, June 
22d, 1869, (the original patent having been 
granted to him March 29th, 1859,) and of the 
patent granted to said Gallahue, August 26th, 
1862, all for "improvements in machines for 
pegging shoes," considered. 

2. A patentee, in his original patent, de- 
scribed a spring and a weight, acting con- 
jointly to drive down an awl-carrier and a peg- 
driver. In a reissue of the patent, ho claimod 
the nse of the spring alone, for that purpose, 
without the weight. The defendant useu. tor 
the purpose, a powerful spring, equivalent to 
the spring and weight: Beld y that the claim in 
the reissue was valid, and that the defendant 
infringed it. 

3. A patentee, whose devices are new, is at 
liberty to claim each, by way of reissue, al- 
though he may have represented and claimed 
them originally as acting conjointly. 

[Cited in Calkins v. Bertrand, Case No. 2,- 
317; Gould v. Ballard, Id. 5,635; Holmes 
Burglar-Alarm Tel. Co. v. Domestic, etc., 
Tel. Co., 42 Fed. 224.] 

4. It is not true of a machine, as such, that, 
because every one of its members performs in 
it the identical office which it would perform 
howsoever used, their conjoint action in the 
new combination may not produce a result use- 
ful and never before attained. 

5. Where one or more of the parts are new, 
and the combination is, for that reason, made 
to produce a new result, in the greater rapidity 
and economy with which the work can be per- 
formed, there is something more than mere ag- 
gregation. 

6. Where the patentee drove his awl-carrier 
by a spring made to operate automatically, and 
the nse of such'spring, for such purpose, was 
new, and could not be usefully employed with- 
out the use of a gauge for the edge of the sole 
to rest against: Held, that the combination of 
a gauge with an awl-carrier driven by a spring 
was a new combination, and not a mere aggre- 
gation, although the gauge and the awl-carrier 
were old, and operated, in relation to each 
other, in no new manner, in the new combina- 
tion. 

7. Where a machine, not brought into ef- 
fective operation, was cast aside and taken 
apart, without any intention to reconstruct it, 
portions of it being appropriated to other uses, 
and the remaining parts being wholly useless 
for any purpose within the purview of a sub- 
sequent patent: 2JfeZtf,that,as an answer to such 
patent, such machine must be regarded as an 
abandoned experiment. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 10 Blatchf. 
-232, and the statement is from 6 Fish. Pat. 
Cas. 203; Merw. Pat Inv. 340, contains only 
a partial report.] 
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2 [In equity. Final hearing on pleadings and 
proofs. Suit brought [by Alpheus C. Galla.- 
hue and Eli Bennet against William Butter- 
field] upon patent [No. 9,947] for "improved 
machine for pegging boots and shoes," 
granted A. O. Gallahue, August 16, 1853; ex- 
tended seven years, and afterward reissued 
under date of July 6, 1809 [No. 3,533]; also, 



letters patent [No. 23,361] granted same, un- 
der same title, March 29, 1859, and reissued 
June 22, 1869 [No. 3,517]; also, letters patent 
[No. 36,292] granted same, under same title, 
August 26, 1862. 

[The accompanying engravings represent the 
Gallahue machine, as shown in tlie reissue of 
July 6, 1S69. 
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2 [Prom 6 Fish. Pat. Cas. 203.] 
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[The specification states the nature of the 
invention to consist in— 

["So constructing a machine that the punch- 
ing of holes, cutting pegs, and driving them 
by percussion (not forcing) into the soles of 
boots or shoes, is performed at one operation; 
and that, instead of moving the machine 
over and around the work, -which is attended 
with great complexity of machinery and ex- 
pense, I am enabled to move my work under 
the operative portions of the machine, and, 
by simplifying the mechanism, greatly re- 
duce the cost, and render practical the opera- 
tion, as applied to all sizes and shapes of 
the sole, without any change being neces- 
sary, except that of substituting one of the 
ordinary lasts for another." 

[In the engraving, 11 represents the lasfc of 
the ordinary form. It is provided with a 
staple o', for securing it on the block m', m', 
and at one end of this block there is a slight 
hollow to receive the toe, while the other end 
is fiat to receive the heel of the last. S', S' 
represent a metallic plate, having uprights, 
4s, 4s, between which the block m', m', is 
placed, it being secured by screws to S' f S'. 
This plate forms a turn-table for the last, the 
pivot thereof being a shaft under the center 
of the heel, by which the ends of the shaft 
are reversed. The last is secured to the 
block and turn-table S' by a lever, n', passing 
entirely through m', m', and through slots in 
4s, 43, and having a hook for entering the 
staple O r in the last By the driving of a 
wedge, q', in the slot 4s, the lever is de- 
pressed, and, drawing" on the hook and sta- 
ple, secures the last firmly on m', nr\ x' x' 
is the base of the machine; w', a sliding 
table thereon, moving longitudinally by 
tongues and grooves, through the agency of 
racks and a pinion; v is a second table, 
vibrating back and forth on w'; u' is a rail 
supporting the turn-table S' and toe of the 
last At each end of the rail is a square 
notch or stop, a', in which the spring-handle 
r of the turn-table drops on the alternate 
change in the position of the last in pegging 
each side. The straight portion of the rail 
on the edge of o supports the last-holder 
when the heel is being pegged, w, w are up- 
rights secured to the base x', and are braced 
with a cross tie, J. u, u are sides of a slid- 
ing-gate, working in upright guides on w. 
r is a cross-head connecting u, u. P is the 
main or driving shaft, which, through a 
screw and cog-wheel operates the shaft 13. 
On the lower portion of shaft 13, slides a 
pinion, which has motion given it by a slid- 
ing key and slot in the shaft and pinion. 
Two racks, 6 and 7, one above the other, are 
extended horizontally, so that this pinion en- 
gages in one or the other, according as it is 
raised or lowered by a lever- operated in con- 
nection with the helical spring k'. The rais- 
ing of the pinion changes its gear in giving 
the table w' motion toward the right After 
finishing the shoe, the table is returned by 



hand. The slight transverse motion of the 
table o, required on account of the inequality 
of width of the soles, is permitted by the ex- 
tension and contraction of helical springs 
placed under v', one end being secured to the 
side of v', the other end to the side of w\ 
By means of these springs, the edge of the 
sole is always kept up to the gauge a, back 
of the awl d, under the peg-driver. The 
gauge a is made adjustable, so that by chang- 
ing it, any desired number of rows can be 
pegged around the shoe, one after another. 

[By the pinion D, on the horizontal shaft 
E, which carries a bevel-wheel, B, meshing 
in a second bevel-wheel F, on the upright 
shaft c, motion is given to the turn-table S', 
placed on the upper end of the shaft, when 
required in turning the last in pegging the 
heel. A lever, c' c', pivoted at 4f, and a pit- 
man, y', attached to r, and a weight, bb, as 
a counterpoise to adjust the weight of the 
sliding-f raine on the roller f, pressing on the 
sole, serves as a means of giving greater or 
less pressure to this frame. The lever 16 is 
held down by a catch, 3s, until it is relieved 
by the short projecting arm, 3t, striking 
against it when the spring k' lifts the lever 
16 and pinion from rack 7 to rack 6. H is 
a flat spring secured to the base x', the up- 
per end thereof resting upon the shoulder 
of the catch I*. The pinion being now en- 
gaged with the rack, which slides by means 
of a slot therein on a screw z', projecting 
from the table w', carries with it the rack 5, 
and thus gives motion to the turn-table S\ 
The same arm, 3t, now is moved against the 
eaten L, and throws it from under the spring 
H, which depresses lever 16, and throws the 
pinion out of rack 6 into rack 7. N is a trip- 
hammer secured to the front of the base x', 
and acts on the spring 50 and lever 51, 
placed under the spring-handle r', throwing 
said spring-handle out of the stop a', when 
the lever 16 is lifted by the helical spring k', 
and thus permits the turn-table to change 
the position of the last, while the pegs are 
being inserted in the heel after one side is 
finished; then the pinion 9, in gear with rack 
7, continues moving the table w f and the 
last still further to the right, and finishes 
the shoe. 

[The pegging portion is represented by h, a 
rod in Fig. 3; the lower end carries the awl 
d, and the upper end the head z. f ' is a heli- 
cal spring attached to the head, giving the 
awl-rod a quick stroke when released from 
the cam 53, Fig. 3. The arm having been 
lifted by an arm, 54, projecting from the 
square rod 52, is also connected with z. This 
cam also holds up the rod and awl while the 
- peg is being inserted. The spring f ' has its 
lower end secured by a staple to the ways 
60, in which there is a series of holes for ad- 
justing the staple up or down, and thus to 
regulate the tension of the spring so as -to 
strike a heavier or lighter blow, as may be re- 
quired. X is a square hammer-head, sliding, in- 
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dependent of the peg-driver, on the awl-rod h, 
said rod moving in stationary ways *60. Its 
use is to drive the pegs into the sole, and it is 
lifted by the end of cam % acting on a pro- 
jecting arm 1, being held up by this cam (a 
portion seen in dotted lines,) while the awl 
is in operation, g' is a helical spring, giving 
a quick descending motion to the hammei\ 
i, Fig. 1, is the rod of the peg-driver, lifted 
by a stirrup n (connected at 17), and by the 
oam e, on the main-shaft P. It slides on the 
face of the peg-cutter R by means of a slot, 
IS, and screw. The lower part of i is round- 
ed and reduced in size, so as to enter freely 
the tube below. The peg-wood passes 
through a slot in R, and stops against a 
spring gauge-plate, 10. At the mouth of this 
slot a knife is drawn upward, and splits the 
peg with the grain of the wood by the stir- 
rup m, connected at 22, raising R, and for- 
cing upward the wood against a stop press- 
ing into a slot, in R, arrests it, and the peg 
is forced into the tube. This stop is adjusta- 
ble, by a slot, to suit different lengths of peg- 
wood. T, the base-block, iipon which all the 
sliding portions are secured, is swung to the 
frame-work by a screw, at its upper end, so 
as to admit of a slight change of position, to 
bring the peg over the previously punched 
hole in the sole, by means of the lever A, 
acted on by the side-cam o in its revolution. 
At g is the trough carrying the peg-wood, con- 
nected with this base. A finger forces up the 
peg-wood in g by the weight e, and cord 
passing over the stub on the side of T. L is 
a bent arm, on which the stirrups m and n 
are pivoted. 

[The operations of the machine, and the ad- 
vantages secured by it, are thus described 
in the patent, viz. : 

["The last being turned toward the wheel 
and handle on shaft P, the toe thereof to- 
ward the right hand, the edge of the sole 
bearing against the gauge a, and the drop- 
bar r% in a', under the toe, the peg-wood 
supplied in strips in the holder g, turn the 
shaft P toward the right, or in direction of 
dart 

["The cam 53 raises the hammer z, and rod 
52, by a projecting arm, 54, thereon, and the 
awl-rod h, sliding in ways 60, and awl d, on 
the arm, 54, being released from the cam, 
the spring f quickens the descent of the 
awl, and drives it into the sole of the shoe. 

[."Then the cam e, through the stirrup n, 
lifts the peg-driver I sufficient to let the peg- 
wood under it against the gauge 10, and the 
cam o, Fig. 3, the peg-cutter, and the cam 2 
lifts the arm 1 of the sliding hammer Y, 
keeping it until the awl is raised out of the 
way by the cam 53 again coming in play, 
and both hammers are kept up until the up- 
per end of the lever A being moved to the 
right, in the revolution of the wheel carrying 
the cam o (see Fig. 5, where this change of 
position is shown), while the lower end of 
A., entering a hole in the lower end of the 



base-block T, carrying the peg-±ube and 
driver, gives it and them a slight side move- 
ment, independent of the awl and awl-rod, 
for the purpose of bringing the charged tube 
and driver over the previously punched hole 
in the sole. 

["By the turning of cam 2, the arm 1 is 
released therefrom, and permits the head 
T sliding on the awl-rod h, moving in fixed 
ways of the frame 60, to give a quick de- 
scending stroke on the head of the peg-driv- 
er, and thus insure the perfect insertion of 
each peg successively into the sole of the 
shoe. 

["It is obvious that, instead of using the 
hammer to operate the peg-driver, and at- 
taching the spring g' to that, the spring may 
be applied direct to the peg-driver, the same 
as is done with the awl-carrier, either plan 
being used at will. 

["By this method of constructing a machine, 
many advantages are gained over the ma- 
chines heretofore made. 

["In all machines of this class, as previ- 
ously constructed, the shoe or boot, when 
being pegged, was simply moved forward in 
a straight line, and, instead of gauging the 
row of pegs, by having the edge of the sole 
bearing against a gauge, as I do, they had to 
use patterns, corresponding in size and form 
to the boot or shoe being pegged, to gauge 
and form the rows, and at every change in 
the size or form of the boot or shoe the pat- 
terns had to be changed also. 

["By my plan the sole itself becomes the 
pattern, and thus my machine, without any 
change or alteration, will peg a boot or shoe 
of any size or form, and by simply adjusting 
the gauge so as to throw the last further in 
or out, successive rows may be formed in 
the same manner. 

["In the previously made machines, where 
the shoe simply moved to and fro, they could 
only peg along the sides, leaving a space 
around both heel and toe unpegged, and 
which had afterward to be finished by hand. 
["By my plan of pivoting the last-holder, 
so that it can be turned around, I am en- 
abled to continue the pegging entirely around 
the heel, starting at the toe on one side, 
and continuing around to the toe on the 
opposite side, thus completing at one opera- 
tion the entire pegging, with the exception 
of a small space at the toe, where it is usual 
to insert nails. 

["By using a spring, and attaching it di- 
rectly to the awl-carrier, or to the weight 
attached rigidly thereto (if a weight "be 
used), I drive the awl by a quick percussive 
movement, and then, by using a cam to 
withdraw the awl, I make sure of overcom- 
ing any tendency of the awl to stick in the 
sole. 

["I rely on the spring for driving the awl, 
and it is obvious that the spring may be 
used for this purpose, with or without a 
weight, as may be desired; and by regulat- 
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ing or altering the tension of the spring, the 
force of the blow can he adjusted to adapt 
the machine to the making of boots and 
shoes of any style, with soles light or heavy, 
thick or thin. 

["I am aware that machines have hereto- 
fore been made in which a cam was used to 
force the awl and the peg into the sole, and 
a spring used to withdraw the awl, and 
therefore I do not claim broadly the use of 
a spring or cam in a pegging-machine." 

[The other two patents are subsequentmodi- 
fications of this machine by the same in- 
ventor. 

[The decision of the court relates to some 
of the details of the machine, the nature of 
which are sufficiently indicated by the lan- 
guage of the court to render that portion of 
the decision intelligible without further ex- 
planation or description.] s 

0. M. Keller, for complainants. 
G. L. Roberts, for defendant 

WOODRUFF, Circuit Judge. The bill of 
complaint herein is filed to restrain the al- 
leged infringement of certain letters patent 
for machines for pegging shoes. A patent 
was granted to the complainant Gallahue, 
on the 16th of August, 1S53, which was ex- 
tended for seven years, on the 18th of Febru- 
ary, 1867, and was afterwards surrendered 
and reissued under date of July 6th, 1869. 
Another patent was granted to the said com- 
plainant on the 29th of March, 1859, for an- 
other improvement, which was afterwards 
surrendered and reissued under date of June 
22d, 1869. A third patent was granted to 
the said complainant on the 26th of August, 
1862, for another improvement or improved 
machine. The other complainant claims as 
assignee of three-quarters of the right, title, 
and interest of the patentee in or to these 
letters patent The bill alleges an infringe- 
ment by the defendant of these several pat- 
ents, and prays an injunction and an account 
of profits, &c. The answer does not deny 
the granting of the letters patent, or the ex- 
tension and reissues alleged in the bill, but 
denies that Gallahue was the first inventor 
of the alleged inventions, denies that they 
were either new or useful, denies that they 
were granted "according to law," alleges that 
the inventions were never reduced to practice, 
denies that the complainants have any ex- 
clusive rights under the patents, and denies 
that the defendant has infringed, alleging 
that the machines which he has been, and 
is now, selling are constructed under various 
other patents, which are specified, and which 
were granted at various dates, from January 
17th, 1854, to October 11th, 1864. The 
answer also alleges, that tiie inventions 
claimed by the complainants were described, 
before the date of Gallahue's invention, in 
a very great number of letters patent men- 
tioned in the answer, and were known to a 
great number of persons, also named therein; 

3 [From 6 Fish. Pat. Cas. 203.] 



and, finally, the answer alleges abandonment 
of these inventions, by the patentee, to the 
public. 

The time which I have devoted to the ex- 
amination and consideration of the volumin- 
ous testimony and documents put in evidence, 
and to the elaborate arguments of the coun- 
sel in an anxious endeavor to reach a just 
conclusion, and the numerous cases which 
are now before me awaiting examination and 
decision, both forbid that I snould detain 
the parties longer in this court, for the pur- 
pose of doing more than state the conclusions 
to which I am brought; and the statement 
of those conclusions in brief must no*t sug- 
gest any failure to consider the points urged 
upon my attention, though not here separate- 
ly discussed. 

(1.) First, I do not consider the objections 
urged to the validity of the reissues set up 
in the bill of complaint, tenable. On the 
contrary, the improvements described in the 
reissues were included in, and shown by, the 
original record; and I find also that the in- 
vention was complete, and was reduced to 
practical use and adaptation to the pegging 
of boots and shoes. 

(2.) Except so far as hereafter indicated, 
I find that the patentee, Gallahue, was not 
anticipated, in his invention, in any par- 
ticular material to the decision which is be- 
low stated, and that the proof establishes 
that he was the first inventor of the devices 
secured by his patents, so far as such patents 
are found by me to be infringed by the de- 
fendant. 

(3.) I find it unnecessary to enter into a 
detailed examination of the machine made 
by Amos Whittemore, of which parts were 
produced in evidence", to ascertain whether, 
or to what extent, it included a device or 
devices like those invented by Gallahue, be- 
cause the proofs show, in* my judgment, that 
nothing in its history is any impediment to 
the force, effect, and validity of the patent 
of the latter. It was an abandoned experi- 
ment, within the rule on that subject, not 
brought into effective operation, cast aside 
and taken apart, and, without any intention 
to reconstruct it, portions of its machinery 
were appropriated to other uses, and the re- 
maining parts were wholly useless, as a ma- 
chine, for any purpose within tbe purview 
of the invention of Gallahue. 

(4.) The foregoing conclusions lead to the 
consideration of the specific claims in the 
complainants* patents, and to the question 
of infringement 

1st The first claim in the reissue of July 
6th, 1S69, No. 3,533, is as follows: "The use, 
in a pegging machine, of a gauge arranged 
in relation to the part that supports the boot 
or shoe, to form a bearing for the edge of the 
sole, and thus insure the insertion of the 
pegs at a uniform distance from the edge of 
the sole, without the use of patterns, sub- 
stantially as described." 

If this claim should be' construed to include 
any and every gauge which may be used, in 
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a pegging machine, as a guide to which, the 
edge of the shoe may be applied, to regulate 
the distance, from such edge, at which the 
pegs shall be inserted, 1 then it is clear it 
could not be sustained. A gauge for that 
purpose had before been used, in the hand 
machine patented to John C. Briggs, October 
0th, 1S45, and a gauge performing a like 
office is also found in the machine made by 
Leander Lackey, which was invented earlier 
than that of Gallahue. Indeed, the counsel 
for the complainants, in substance, concedes, 
that, if such be the construction of the claim, 
it must be deemed invalid, for the reason 
stated. 

But, it is insisted, that, when read in con- 
nection with the whole specification, this 
claim may and should be construed as mean- 
ing the use of an adjustable gauge, in con- 
nection with the automatic movable support 
of the boot or shoe, while subjected to the 
operation of the automatic movement of the 
awl and driver described in the specification. 
The fact, that, in the Lackey machine, the 
gauge operated on the edge of the shoe, to 
guide it, while it w T as held to receive the 
awl and driver, acting automatically, to in- 
sert the peg, necessarily reduces even this 
construction of the claim to some extent, 
and requires that it be held to apply to those 
cases in which the specific kind of gauge de- j 
scribed by Gallahue in this patent is used, \ 
or in which substantially the same movable 
support is given to the boot or shoe in the 
process, or, at least, in which substantially 
the same pegging machinery is used, for the 
insertion of the peg. The specific gauge 
used by the defendant has more resemblance 
to the Lackey gauge than to Gallahue's, and 
the support of the shoe employed by the de- 
fendant is a different mechanical structure 
from the movable table described in this first 
patent of Gallahue; and, though it may 
bring the machine within the range of Gal- 
lahue's exclusive right under his subsequent 
patent, it cannot be deemed an infringement 
of the claim under consideration, if such 
movable table be included in that claim. 

There remains, therefore, only the sugges- 
tion, that this claim embraces an adjusta- 
ble gauge when used in connection with a 
movable support to the boot or shoe, and 
in connection with the pegging apparatus, 
that is, an awl-carrier and driver operated 
by a cam and spring or springs. In this as- 
pect of the claim, it may properly be consid- 
ered in connection with the other claims 
which more specifically relate thereto. 

2nd. The next claim of this reissue, al- 
leged to be infringed, is the third: "The com- 
bination of the awl-carrier and peg-driver, 
each separately lifted by a cam, and driven 
down by a spring, substantially as de- 
scribed.'* This I find to have been a new 
device, and, if the machines sold by the de- 
fendant are, in substance, the same, in this 
respect, as that of Gallahue, then of this 
-claim the defendant is an infringer. 



In the machine of Gallahue, as described 
in his original patent, there was, besides the 
springs, a weight co-operating therewith, to 
give greater efficiency to the blow; but the 
spring was there, also, acting, and the awl- 
carrier and peg-driver were raised by a cam. 
In the defendant's machine, the awl-carrier 
and peg-driver are raised by a cam; but the 
downward blow is given by the spring, with- 
out any additional weight. Hereupon, the 
questions arise, whether, when an inventor 
employed both spring and weight, in his ma- 
chine, as originally constructed, he is at lib- 
erty to claim, in his reissue, the use of the 
spring alone, as included in his invention, 
and whether another person may use the 
spring alone without liability as an infrin- 
ger. My conclusion, in this case, is, that the 
defendant was not at liberty to use the 
spring, and, by increasing its power, render 
it practically equivalent to both spring and 
weight, as originally described. How far 
such a change, with a corresponding change 
in the details of the arrangement, may be an 
improvement, to which the defendant, or 
those whom he represents, have title, may 
depend upon the patentee's right to claim the 
spring separately, in his reissue; but, in my 
judgment, even if an improvement, it is an 
infringement. It is an appropriation of a 
substantial part of the actual invention 
shown in the original record. Nor do I per- 
ceive any sound objection to allowing the in- 
ventor, in his reissue, to claim the action of 
the spring alone. It is shown in the record 
of his patent; and, surely, a patentee, whose 
devices are new, is at liberty to claim each, 
by way of reissue, although he may have 
represented and claimed them originally as 
acting conjointly. In respect to this claim, 
therefore, I deem the machines sold by the 
defendant an infringement 

3d. The next claim in this reissue, of which 
infringement is averred, is: "The combina- 
tion, in a pegging machine, of a gauge for 
the edge of the sole to rest against, and an 
awl-carrier driven by a spring, substantially 
as herein described." 

It was not claimed, by the complainants* 
counsel, on the hearing, that, if this claim 
be regarded simply as a claim to "combina- 
tion," as such, it was valid; and for this rea- 
son—a gauge operated in the same manner, 
and produced the same effect, by whatever 
means the awl-carrier was driven, and the 
awl-carrier driven by a spring operated in 
the same manner, and produced the same 
effect, by whatever means the boot or shoe 
was brought to the proper position for receiv- 
ing the peg. In such case, (mere "combina- 
tion" being the subject of the patent), the 
doctrine proceeds upon the ground, that the 
parts are old, and that nothing new results 
from their contiguous or contemporaneous 
action, which is due thereto. But, where 
one or more of the parts are new, and the 
combination is, for that reason, made to pro- 
duce a new result, in the greater rapidity 
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and economy with which the shoe can "be 
pegged, as, where the use of the new device 
of driving the awl-carrier by the spring 
made to operate automatically, or, in the 
terms of the claim, "substantially as de- 
scribed," cannot be usefully employed with- 
out the gauge, then there is something more 
than mere aggregation, in the sense above 
stated. Then there is a new result, due to 
the employment of the awl-carrier, driven by 
a spring, and operating automatically, in 
connection with a gauge, without which it 
could not be operated to produce the advan- 
tageous results contemplated and, in fact, 
attained, by the use of both. All machines 
are, in a certain sense, combinations; but 
it is not true of machines, as such, that, be- 
cause every one of its members performs in 
it the identical office which it would perform 
howsoever used, the conjoint action in their 
new combination may not produce a result 
new and useful, and never before attained. 
In this view, I deem this claim valid, and 
hold it infringed by the defendant. 

4th. The next claim is: "Making the gauge, 
(a,) against which the edge of the sole bears, 
adjustable, for the purpose of enabling the 
shoe to be so adjusted as to have two or 
more rows of pegs inserted therein." 

The Briggs hand machine had, as already 
stated, an adjustable gauge; but, it was only 
adapted to one change. This enabled the 
workman to insert two rows of pegs only; 
and it was not adjusted in the same maimer 
as was that of Gallahue. The former was 
attached to the machine by a screw, which, 
being loosened, permitted it to be turned, so 
as to present to the edge of the shoe, first, 
its longer, and then, its shorter, end. The 
gauge of Gallahue was attached by a screw, 
which, being loosened, permitted the gauge, 
(in which was a slot, through which the 
screw was inserted,) to be drawn forward, 
or pushed back, so as to regulate the inser- 
tion of pegs at any desired distance, nearer 
or more remote, from the edge of the sole. 
But, this construction of a gauge was not 
novel, and the circumstance that it was here 
applied to a pegging machine, and guided 
the shoe, so that any number of rows of 
pegs could be inserted, does not make it pat- 
entable, except when used with other de- 
vices, so as to constitute either a new ma- 
chine or a new and patentable combination. 
In such machine or combination, it may be 
a part of the complainants' invention, but, 
the making of the gauge adjustable not be- 
ing new, the mere application of it to a new 
use is not separately and independently pat- 
entable. Others of the claims of the patent 
may embrace all to which the patentee is en- 
titled in respect to the use of the gauge, but, 
the claim to the mere making of the gauge 
adjustable, as expressed in this claim, I 
think, cannot be separately sustained. 

5th. The remaining claim in this reissue is: 
"The combination, in a pegging machine, of a 
gauge for the edge of the sole to bear 



against and a rotating last-holder or sup- 
port, substantially as described." 

I cannot find that this claim is infringed 
by the defendant, unless I should hold that 
it embraces every combination in which a 
gauge is used, for the edge of the sole to- 
bear against, with a rotating last-holder. If 
I were so to hold, then I must find, from the 
evidence, that Lackey anticipated the com- 
plainants; and, if I hold that the claim is 
limited to the special device by which Gal- 
lahue effected the rotation, then I must find, 
from the evidence, that the defendant does 
not infringe. In either case, the complain- 
ants cannot prevail, in this case, upon this 
claim. 

6th. The only infringement of the reissue 
of June 22d, 1869, relates to the second claim 
therein. The complainants insist that the 
last-holder connected with the machines sold 
by the defendant, though widely different 
in form, does, by the use of merely mechan- 
ical equivalents, embrace, in principle and 
mode of operation, the substance of this sec- 
ond claim of Gallahue to his last-holder. 
That claim is: "Pivoting the plate or frame, 
(g,) that supports the last, at or near its cen- 
tre, and so arranging it, that it may turn on 
said pivot,' during the operation of pegging, 
thereby so adjusting the boot or shoe as to 
present the .various portions of the sole in 
the requisite position to the awl and peg, 
as the sole moves along, substantially as de- 
scribed." 

The specific details of the arrangement by 
which this result is automatically produced, 
are, some of them, the subject of other 
claims in this patent, but it is not claimed 
that these details are copied in the defend- 
ant's machines. It is claimed, that support- 
ing the last on a plate or frame pivoted at 
or near its centre, so as to allow an oscillat- 
ing or vibratory motion of the last, and to 
present the uneven and curved surface of 
the sole in proper position to the awl, at the 
very place of its descent, so that it shall 
pass in the proper direction into the leather, 
was new and a patentable 'device, and that, 
in this particular, though without copying 
the supplemental means of moving the last 
forward and backward, by which such mov- 
ing was automatically effected, the defend- 
ant has infringed the patent. It will be per- 
ceived, that the pivoting here claimed. is en- 
tirely irrespective of the question, by what 
means, whether mechanical, or by the hand 
of the workman, the shoe resting on the 
holder is brought or held under the awl and 
peg-driver, and alike independent of the 
means by which it is moved along, so as to 
be pegged, from heel to toe, or from toe to 
heel, and it has no necessary connection 
with the instramentality by which the shoe 
is to be rotated, so as to be pegged on both 
sides, and around heel and toe. All these 
are necessary to the full performance of the 
pegging, but they .are not embraced in this 
claim. It is the raising and depressing of 
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heel and toe alternately, and the oscillation 
side-wise, so that the surface, at the point 
where the peg is to be inserted, may receive 
the awl and peg in the right direction, which 
this claim contemplates. Gallahue's device 
consists in placing his last-holder on pivots 
passing through an arm on each side, so 
that either end, by the oscillation of the 
holder on the pivot, raises or depresses ei- 
ther end of the last, as it is moved forward 
or backward. The sidewise vibratory mo- 
tion is effected in like manner, by pivoting 
the bed of the last-holder at each end, so 
■that it may be .turned towards or from the 
awl, and so change the plane of the surface 
of the shoe lying thereon. In short, by this 
combination of pivots, something resembling 
a universal joint is produced, or, perhaps, 
more exactly, an arrangement like the usual 
mode of suspending a mariner's compass. 
•Such an arrangement, applied to a pegging 
machine, was new in its operation and ef- 
fect, in the art of pegging shoes, and its util- 
ity cannot be deemed doubtful, upon the 
proofs herein. The last-holder used in the 
machines sold by the defendant has the 
same operation, and in substantially the 
same mode. It is true, that some of the 
proofs would, at first view, indicate that the 
latter is not the equivalent of the complain- 
ants*) device, but such evidence includes in 
Its scope more than the claim now under 
♦consideration, as above explained. As it re- 
spects the applying of the shoe to the gauge, 
and holding it in contact, the hand and pow- 
er of the workman is required. As it re- 
spects the moving of the shoe forward, and 
turning it around the heel and toe, the ser- 
rated instrument or feed, co-operating with 
the power of the workman applied to the last- 
holder, are necessary. But, as already re- 
marked, these are not the features which are 
the subject of this claim. The vibratory and 
oscillating motion of the last, by the means 
of what is, in substance, a universal joint, 
is what this claim contemplates and provides 
for. 

It is urged, that, by the defendant's ma- 
chine, operated, in this respect, partly by 
hand, the operation is more perfectly per- 
formed, that is, the surface of the shoe, at 
the point of the insertion of the peg, is more 
•exactly at right angles to the line of the mo- 
tion of the awl. That may, perhaps, be 
true, but that is due to the guiding power 
of the workman, employed instead of the 
automatic motion produced in the complain- 
ants' machine, and it is not those which are 
embraced in this claim. No prior machine 
nad the capacity here in question. The Lack- 
ey machine moved the shoe in the arc of a 
circle, but had not two combined motions, 
producing the result referred to. Several 
last-holders, called "jacks," had been con- 
trived, but none had this important feature, 
as I think the evidence fully establishes. 
This claim must, therefore", be held infrin- 
ged by the defendant 



7th. The other and remaining claim of 
which the complainants insist that infringe- 
ment is shown, is in the patent dated Au- 
gust 26th, 1862. That claim is: "Cutting off 
the pegs laterally from a strip of peg wood 
by the movable knife, (e,) being brought 
against the surface of v, figure 3, as set 
forth." 

It is clear, I think, upon the evidence, that 
this was an original invention by Gallahue. 
Laying out of view, for reasons already 
stated, the machine of Whittemore, no evi- 
dence is produced of any prior device like 
that of (rallahue. All previous devices for 
cutting the strips of peg wood into pegs oper- 
ated upon the edge of the strip, so as to split 
it, and, the grain of the wood being irregu- 
lar, the split would follow the grain of the 
wood, and the pegs were of uneven and ir- 
regular form. By Gallahue's device, the 
knife, actuated by a lever, was made to bear 
upon, and penetrate, the strip of peg wood 
sidewise, and divide it into pegs of even, 
regular, and uniform size and form. By the 
like device in the machine sold by the de- 
fendant, operating substantially in the same 
manner, the pegs are cut evenly and regu- 
larly, without being affected by irregularity 
or obliquity in the grain of the wood. If 
there were any doubt in regard to other par- 
ticulars, the infringement by the defendant 
in this seems to me clear. 

I have not overlooked or failed to consid- 
er the objections urged to these conclusions, 
in the very able argument of the defendant's 
counsel. The failure to notice them herein 
in detail is not due to a want of apprecia- 
tion of the industry and ability displayed in 
their presentation. Having reached the con- 
viction expressed in the foregoing, I have no 
alternative but to say, that the complain- 
ants are entitled to a decree in conformity 
therewith. 
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GALLATIN et al. v. The PILOT. 

[2 Wall. Jr. 592; 2 Am. Law Reg. 697.] i 

Circuit Court, W. T>. Pennsylvania. Nov. 
Term, 1853.2 

Lien of Part-Owners for Seamen's Wages — 
Effect of Sheriff's Sale on It. 

1. The lien for wages of a seaman, who is 
himself a part-owner of the vessel on which he 
serves, is discharged by a sheriff's sale of her, 
on execution against her owners. And this, 
although as a general principle, a sheriff's sale 
of a vessel does not discharge the sailor's Hen 
upon her. 

2. The decision of the case by the district 
court, reported as Foster v. The Pilot [Case No. 
4,980], deciding otherwise, is not law, and is 
here overruled. 

i [Reported by John William Wallace, Esq. ; 
2 Am. Law Reg. 697, contains only a partial 
report.] 

2 [Reversing Case No. 4,980.] 
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[Appeal from the district court of the 
United States for the Western district of 
Pennsylvania.] 

The steamer Pilot, navigating the western 
rivers, was the property of Gallatin, Wood, 
and several other persons. The boat was 
navigated for joint profit; Gallatin acting as 
first mate, and Wood as second mate— it be- 
ing quite a common custom on the western riv- 
ers, for part-owners to assist in navigating 
their own vessels. As part-owners and quasi 
partners in the transactions of the boat, 
they became indebted to several persons, 
who recovered judgment at common law, in 
the state courts, against them; and on one 
of these, the vessel was sold at sheriff's 
sale as their joint property. While the ves- 
sel was under execution, Gallatin and Wood, 
who are the plaintiffs in this suit, libelled 
her in the admiralty for wages, as part of 
the crew; they having, as already stated, 
acted as her mates. And the case coming 
on, after the sheriff's sale, to be heard, the 
purchaser at that sale intervened, and, con- 
ceding the existence of the services, denied 
the right of the libellants thus to recover on 
their lien; which right was the question now 
before this court Notice had been given by 
the libellants, at the sheriff's sale, of their 
claim to have a lien. No exhibition was 
made here of the state of accounts as be- 
tween the owners of the Pilot. 

Messrs. Shaler, Stanton, and Hamilton, for 
the purchaser, admitting fully the law as 
stated in Taylor v. The Royal Saxon [Case 
No. 13,S03], that as a general principle, the 
lien of sailors' wages is not discharged by 
a sheriff's sale, submitted, 

I. That part-owners have no lien for wages, 
as mariners; or, at most, that it could exist 
only inter sese, and could not be exerted 
adversely to creditors or third parties. 

H. That by the sheriff's sale, all the inter- 
est of Gallatin and Wood, the libellants, ' 
whether as owners or by special lien for 
wages, had passed to the purchaser at sher- 
iff's sale, and that against him the court 
would not set up a claim for wages. 

Mr. Penny, contra. The navigation of the 
western rivers by steamboats, being attend- 
ed with unusual risk, it is usual for capital- 
ists building or owning boats to unite with 
them as part-owners, one or more persons 
laiown to be skilful and trustworthy mar- 
iners, whose interest in the vessel, though 
generally small, is sufiicient to ensure a vig- 
ilance, which could not be expected of mar- 
iners bound to duty only by the prospect of 
ordinary wages. It is an excellent public 
policy, calculated to elevate the character 
of mariners, both in its requirements and its 
effect. And it does no harm to creditors, 
since it adds nothing to the wages which 
must be necessarily incurred in the voy- 
age, the practice, therefore, deserves en- 
couragement from the court. And why 
shall it not be encouraged? Is a seaman 
less a seaman, if he works the vessel, -be- 
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cause he has some property; or because that 
property is an interest in the boat he navi- 
gates? Why is his lien as against other* 
persons, less sacred than the lien of his 
fellow sailor, who has no such interest? 
Third persons know, as of course, that the 
vessel is bound for all seamen's wages. 
Why introduce an exceptional ease? no pol- 
icy of law, no motive of natural justice call- 
ing for it The owners had liens inter sese.- 
"Doddington v. Hallet, 1 Yes. Sr. 497, decid- 
ed by Lord Hardwicke, settled that. The 
chancellor there gave one party, who had 
paid the debts of the boat, a -lien against the 
share of his deceased associate owner. The 
consequence of doing otherwise, he said, 
would be, that while one partner had paidT 
all the creditors of the boat, other creditors 
of the other partner, "would run away with 
what the t plaintiff laid out and expend- 
ed, which the court would avoid and pre- 
vent." Independently, therefore, of a mar- 
itime lien for seamen's wages, Gallatin and 
Wood had liens on the vessel, as respected* 
the other owners, for money due them in 
account for services. A sale of any kind 
for value, without notice, we may concede, 
would discharge such a lien; but here there- 
was an express notice of a claim of lien: and 
the claimants still have their equity to be 
paid. In a recent Ohio case (McDonald v. 
Black, 20 Ohio, 19S), the supreme court of that 
state were inclined to say, that the better 
opinion, as well as the weight of authority, 
was in favour of the lien. It is not true, that 
the libellants, Gallatin and Wood, were liable- 
for all the debts incurred by the other owners 
of the ship. Persons navigating a ship, are- 
tenants in common, and not joint-tenants or 
partners. This is the law as laid down by 
Chancellor Kent, in the leading case of 
Nicoll v. Mumford, 4 Johns. Ch. 522. 

Reply. I. As to the lien inter sese. Dodd- 
ington v. Hallet, decided by Lord Hard- 
wicke, was overruled, after much considera- 
tion, in Ex parte Young, 2 Ves. & B. 242, 
and Ex parte Harrison, 2 Rose, 76 (and see 
Ex parte Gibson, 1 Mont Partn. 102, note, 
and Ex parte Parry, 5 Ves. 575), by Lord- 
Eldon; who decided that part-owners of a. 
ship are tenants in common, 'not joint-ten- 
ants; and therefore that no lien on the share 
of one, a bankrupt, who had been managing- 
owner, freight, &c, was due to the others:: 
and Chancellor Kent, in Nicoll v. Mumford, 
reviewing the law on this point, presents- 
Lord Eldon's as the true view. Not being 
partners, therefore, there could be no lien in- 
ter sese. And if there was such a lien in. 
law, it don't appear by any facts shown in 
this case, that on a settlement Of joint ac- 
count, the balance would have been in favor 
of the libellants. Whether or not, certainly 
a sheriff's sale on execution against all the 
owners, must discharge any lien one has- 
against the other. 

II. As to the absence of liability in soli- 
do. This position is fatal to the former* 
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one of lien inter sese, which could arise 
only among partners. The doctrine of Ex 
parte Young and of Nicoll v. Mumford, de- 
cided by Lord Eldon and Chancellor Kent, 
and which establish tenancy in common, as 
distinct from joint-tenancy or partnership, 
overrules Doddington v. Hallet, which estab- 
lished lien inter sese only as a consequence 
of previously establishing that the owners 
are partners. The two £>ositions assumed on 
the other side, cannot therefore co-exist. 

III. But whatever may be the relation of 
the owners of vessels, strictly speaking, this 
boat was navigated for joint interest, and 
the debts arose from the transactions of the 
boat in these voyages. Certainly as to her 
voyages, the owners were partners, whatever 
they might have been as to the boat herself. 
In fact none of the points considered in the 
three cases cited, properly arise here; for 
the vessel was sold on an execution against 
all parties. The bare question is, whether 
the owners of a vessel can take her away 
from their own creditors? Whether, bj r 
mortgaging her to themselves, they can de- 
feat the claims of those who are entitled to 
all their property? 

GH1ER, Circuit Justice. How far one own- 
er might claim a lien against the share of 
another, for advances made, labour done, or 
any balance of account as between them- 
selves, when the other partner sells his share, 
or becomes bankrupt; or whether, in such a 
case, this court will adopt the doctrine of 
Lord Hardwicke, Doddington v. Hallet, 1 
Ves. Sr. 497, who decided that he has, or 
the doctrine of Lord Eldon, Ex parte Young, 
2 Ves. & B. 242, who overruled Lord Hard- 
wicke, and decided he has not, are questions 
not arising before me; for the accounts of 
the partnership, or how the balance stood 
among the partners, makes no part of the 
case. 

A sale by the sheriff confers all the title 
which the defendants in the execution have, 
and is equivalent to their own deed with 
special warranty. The case then, presents 
this bare proposition — can a vendor for a 
consideration paid, retain a lien against 
property which he has thus sold and deliv- 
ered, in the hands of his vendee: and that 
too, for a debt due by himself to himself? 
Certainly he cannot; for where a chattel is 
sold and delivered to the vendee, the vendor 
has neither jus in re, nor ad rem; neither 
"property in nor lien on the thing sold. Ad- 
mitting that there was, as between the part- 
ners, a balance in favor of the libellants, 
and that it would have been a lien inter sese, 
how could* we maintain such a lien on a 
boat sold by themselves with special war- 
ranty? A tailor who makes a coat for cus- 
tomers who furnish the cloth, has a lien 
upon the coat while in his possession, for 
the price of his labour: but assuming the 
lien to continue even after a change of pos- 
session, it would be an absurd application 



of the doctrine, to say, that where A. & 
B. are in partnership, and A. furnishes the 
cloth and B. makes the coat, and both join 
in a sale of the coat, that B. has a lien for 
his labour as a mechanic, on the joint prop- 
erty sold. 

The assumption that part-owners, when 
navigating a boat for their joint interests, 
are not liable personally, or in solido, for re- 
pairs, wages, provisions, &c, furnished to 
the vessel while trading, or eax*ning freight 
for their joint profit, is entirely without 
foundation in law. Eland. Shipp. § 381. The 
dictum of Chancellor Kent to the contrary, 
if he ever made one to the contrary, in 
Nicoll v. Mumford, 4 Johns. Ch. 522, has 
been overruled by the chancellor himself. 
The libellants, we think, therefore, cannot, 
to suit their purposes, shift their characters 
as mariners and owners, so as to retain a 
claim on their own vessel for their own 
wages, after they have sold it for value; 
or, what is the same thing, the sheriff has 
sold it for them. They cannot sell their 
joint property, and charge the purchaser 
with a balance of accounts between them- 
selves as co-tenants or co-partners. Decree 
reversed, and now made in favor of defend- 
ants, with costs. 



GALLATIN, The ALBERT. See Case No. 
140. 
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GALLEGO v. CHEVALLIE. 

[2 Brock. 285.] i 

Circuit Court, D. Virginia. Nov. Term, 1826. 

Wills — Construction— Advancement to Hus- 
band — Legacy to "Wife — Parol Evidence — 
Relinquishment of Husband's Rights to Leg- 
acy—Suit in Equity by "WYfe. 

1. A court of equity will sustain the bill of a 
married woman, suing by her next friend, to re- 
cover a legacy bequeathed to her, where the 
husband has transferred all his marital rights 
in the legacy to his wife. 

2. A legacy, until it is recovered, is a chose 
in action, and the marital right of the hus- 
band to his wife's legacy does not attach, un- 
til it is reduced into possession. He may, in- 
deed, sue for it, and reduce it into possession, 
but so long as it continues a chose in action, it 
is the property of the wife. 

[Cited in Percy v. Cockrill, 4 C. C. A. 73, 

53 Fed. 881.3 
[Cited in Wheeler v. Moore, 13 N. H. 482; 

Westervelt v. Gregg, 12 N. X. 20S.] 

3. A relinquishment by the husband, of his 
marital right to a legacy bequeathed to his 
wife, is valid as to the creditors of the husband, 
and a court of equity will not interpose its au- 
thority to compel the husband to reduce the 
legacy into his possession, for the purpose of 
subjecting it to their claims. 

4. Parol evidence is not admissible to affect 
the construction of a will, but it is admissible 
where its introduction is required by considera- 
tions extrinsic of the, will, and which, neces- 
sarily, depend upon such evidence. 



i*[Reported by John W. Brockenbrough, Esq.] 
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5. Where the testator advanced money in his 
lifetime to a husband, whose wife was a rela- 
tion, and would be, at his death, an heir and 
distributee of the testator, and directed that 
the husband should be debited with the amount, 
that it might be deducted, after the testator's 
-death, "from the share coming to the family;" 
and the testator afterwards made his will, be- 
queathing a legacy to the wife: Non constat, 
that the testator designed that the advance 
made to the husband should be deducted from 
the legacy bequeathed to the wife. The whole 
legacy was decreed to be paid to the wife, with- 
out discounting the husband's debt. 

[This was a bill in equity, brought by 
llanuela Grivignie Y. Gallego, wife of Henry 
Newman, by her next friend, against Peter 
J. Chevallie, surviving executor of Joseph 
Gallego, deceased.] 

MARSHALL, Circuit Justice. The plain- 
tiff, who resides in Spain, claims a legacy 
bequeathed to her by Joseph Gallego, de- 
ceased. The executor admits assets, and sub- 
mits the question to the court, whether the 
plaintiff, as a married woman, can properly 
demand this legacy? The demand is support- 
ed by an instrument of writing, executed by 
the husband, in which he transfers all his 
marital rights in this legacy to his wife, and 
gives her full authority to receive it Under 
these circumstances, the course of a court of 
■equity is, to sustain the bill of a married 
svoman, brought by her next friend, and to 
-decree that the legacy shall be paid to her- 
self. But, admitting her right to sue, the 
executor contends that her husband was in- 
debted to his testator, and that this debt 
ought to be deducted from the legacy. He 
ulso says, that a creditor of the husband has 
attached a part of this money in his hands 
in the court of the state, and he submits it 
to the court to say, whether he is not bound 
to retain a sum sufficient to answer this de- 
mand? 

This defence makes it necessary to inquire 
into the right of the husband to a legacy be- 
queathed to his wife, and into the rights of 
the creditors of the husband to such legacy. 
The common law of England identifies the 
wife so entirely with her husband, as scarce- 
ly to tolerate the idea of her separate ex- 
istence while they live together. She cannot 
acquire personal property by a direct con- 
veyance to herself. Her interest is, by act 
of law, almost in every instance, transferred 
to her husband, and becomes vested in her. 
But this rule does not apply to personal es- 
tate to which a female is entitled before 
marriage, and which has not been reduced to 
possession. This remains her property, and 
does not vest in the husband by the mar- 
riage. The marital right does not extend to 
the property while a chose in action, but 
enables the husband to reduce it to posses- 
sion, and thereby acquire it The property 
becomes his, not upon the marriage, but upon 
the fact of his obtaining possession. The 
right of the legatee does not originate in the 
common law, and is not governed by the old 



rule, which disables the wife from taking 
for her own benefit It is a right which can- 
not be asserted at common law, and can be 
sustained only in a court of equity. The 
personal estate of the testator vests in the 
executor for the payment of debts, who is a 
trustee for the legatee, after the primary 
trust for creditors shall be satisfied. As courts 
of equity grew up under the control of civil- 
ians, they have adopted the principles of the 
civil law, which views tbe rights of married 
women with much more liberality than the 
common law. Legacies, tberef ore, bequeathed 
to a married woman, have never been classed 
with conveyances at common law, but with 
choses in action, and vest an equity in the 
wife herself, in which the husband partic- 
ipates, so far only, as to assert her title in 
a court of equity. The property does not be- 
come his, nor is it subject to the liabilities 
which attach to that which is his, until it 
shall be reduced to possession. Till then, his 
creditors have no claim to it If he dies, liv- 
ing the wife, before reducing it to posses- 
sion, his power is not transmissible to his 
representatives, but dies with him. Since the 
claim of the creditor extends only to the 
property of the debtor, it cannot reach a 
legacy until it becomes his property. It fol- 
lows, then, not only because mere rights can- 
not be taken in execution without the aid 
of some special legislative provision, but be- 
cause, also, there is no, title in the husband 
to the thing itself, that a legacy not reduced 
to possession, is not liable for his debts. Can 
a court of equity subject it to them? 

The books furnish no case in which this 
naked question has been brought before the 
court This is, of itself, a strong, we think, 
conclusive argument, against the right. 
That a creditor has never applied to a court 
of chancery to interpose in his favour, and 
subject the choses in action, or the equitable 
rights of the wife, to his claim against the 
husband, demonstrates the universality of 
the opinion, that equity affords no aid in 
such a case. It is true, that the assignees 
of a bankrupt are permitted to assert this 
right. But it is equally true, that they rep- 
resent the bankrupt, as well as his creditors, 
and that all the marital rights of the hus- 
band are transferred to them. When they 
come into a court of equity, asserting a claim 
on the equitable interests of the w T ife, they 
exercise the marital right- to reduce those 
interests to possession, not any pre-existing 
right of the creditors. In such a case, the 
court grants its aid, on such conditions as 
its own rules prescribe, and will never per- 
mit the husband, or his assignees, to receive 
the property of the wife, but on such terms, 
on making out of it for herself and children 
such provision, as, on a view of all the cir- 
cumstances of the case, may be deemed 
equitable. This uniform course of a court of 
equity, would be incompatible with a previ- 
ously existing right in the creditors. This 
rule has never been recognized, so far as we 
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are informed, in the courts of Virginia, but 
it has never been denied, and we can con- 
ceive no principle on -which it should be de- 
nied. That those who ask equity should do 
equity, is a fundamental rule of that court, 
which enters into, and mingles with, all its 
decisions; and that the property of a mar- 
ried woman should not be taken from her, 
without making some provision for her, is as 
equitable in Virginia, as elsewhere.s Our 
statute of distributions, does not, we think, 
alter the case, by making the husband a pur- 
chaser of equitable interests which may 
come to the wife during marriage. We can 
find no case in which a husband has been 
considered a purchaser of the equitable in- 
terests, or choses in action of the wife, with- 
out some specific agreement by which he 
becomes so; and the act of assembly con- 
tains no declaration to that effect It would 
be unreasonable to put this construction on 
it by implication, because the consideration 
supposed to be given by law for her estate, 
remains in the power of the husband. The 
court of chancery will not enable a freeman 
of London s to obtain the personal estate of 
his wife, without a settlement on her. Suits 
have been brought to assert the marital right 
of reducing hsr property into possession, but 
in no case that we have seen, has her equi- 
table right to a maintenance been doubted. 
Were this a suit by the husband and wife 
for her legacy, the court would, certainly on 
the application, in England, without such 
application, direct a reasonable provision for 
her maintenance. As the case stands, the 
husband has relinquished his marital rights 
in this subject, and the question is, whether 
a court of equity will disregard or control 
this relinquishment in favour of creditors. 
As a general question, we can find no prece- 
dent for doing so. The husband has no in- 
terest in the legacy; he has only a power to 
make it his by reducing it to possession. Till 
this power is exercised, the property remains 
hers. We can find no case, in which cred- 
itors have required the aid of the court, to 
compel the husband to reduce it to posses- 
sion, or in which a court has restrained the 
effect of a previous relinquishment of this 
marital right on the part of the husband. As 
a general proposition, we should consider 
this relinquishment valid against creditors; 
and if it is not so on the present occasion, 
its invalidity moist be produced hy the par- 
ticular circumstances of the case. 

2 The English books abound with cases estab- 
lishing this rule of equity, and the principle has 
very generally been adopted in this country. 
See Ex parte Beresford, 1 Desaus. Eq. 263; 
Howard v-JSIoffatt, 2 Johns. Ch. 206; Glenn v. 
Fisher, 6 Johns. Ch. 33; Kenny v. Udall, o 
Johns. Ch. 464; Udell v. Kenney. 3 Cow. 606; 
Kabre v. Colden. 1 Paige, 166; Carter v. Car- 
ter, Id. 463; Mumford v. Murray, Id. 620; 
Smith v. Kane, 2 Paige, 303. This rule is ad- 
verted to and commented on by Green, J., in 
Gregory's Adm'r v. Marks' Adm'r, 1 Rand. 
(Va.) 3T2. 

3 Adams v. Peirce, 3 P. Wms. 11, 



What are those circumstances? In Au- 
gust, 1814, Henry Newman, the husband of 
the plaintiff, drew bills on Joseph Gallego, 
the testator, for $2000, and at the same time, 
addressed a ; etter to him, soliciting his ac- 
ceptance of them, and promising repayment. 
These bills, with the letter of Mr. Newman, 
were presented to Mr. Gallego, in Baltimore, 
in June, 1815, who accepted them, and made 
arrangements for their payment in Rich- 
mond. He communicated the transaction to 
Mr. Poiton, his partner in this place, in a let- 
ter which contains this sentence: "Be so 
good as to debit Mr. Henry Newman, senior, 
to notes payable, for the sake of form, and 
that the amount may appear against him or 
his heirs, when I am no more, to be deducted 
out of the share coming to the family." It 
also appears, that this debt was charged to 
Newman on the books of the testator, and 
remained -on his books till his death. His 
will was made in the year, 1S18. Some ob- 
jection was made to the admission of the let- 
ter from Mr. Gallego to Mr. Poiton, the plain- 
tiff considering it as irrelevant, since parol 
and extrinsic testimony, cannot affect the 
construction of a will. It is undoubtedly 
true, that this letter cannot affect the con- 
struction of the will, nor does the court look 
into it with that view. If it has any bearing 
on the question under consideration, it is on 
an entirely distinct part of it. 

Although the legacy given to the wife does 
not become the property of the husband, un- 
less reduced to possession, yet he has a right 
to reduce it to possession, and may demand 
the aid of a court of equity for that purpose, 
which aid will be furnished as of course, un- 
less the court be restrained from affording it, 
by considerations which are never disregard- 
ed. These considerations are extrinsic of the 
will, and depend on parol testimony. Such 
testimony must be admitted for this purpose. 
In cases where the husband does not volun- 
tarily relinquish his claim to a legacy be- 
queathed to his wife, but asserts that claim 
in equity, if a distinct claim be also asserted 
for the wife, the court does not, as a matter 
of course, settle the whole on the wife as her 
separate property, but seciu-es the whole, or 
part of it to her, according to circumstances. 
Where, as in this case, the husband volun- 
tarily relinquishes his marital rights, the 
court will, undoubtedly, sustain that relin- 
quishment, unless it be made in fraud of the 
rights of others. 

In this case, there is reason to believe, that 
the husband is insolvent, and that he has re- 
linquished to his wife that she may receive 
and enjoy the legacy bequeathed to her. se- 
cured from his creditors. In this, there is no 
injustice; his creditors trusted to his own 
resources for payment of then* claims, and 
had no light to count on the fortune of Mr 
Gallego. Creditors, generally, therefore, can 
not compel him to reduce the legacy of his 
wife to possession for their benefit: but the 
application of this ralo to a creditor, who is 
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in rightful possession of the legacy, and has 
probably trusted the husband in the confi- 
dence that the means to secure repayment 
are in his own hands, is very much ques- 
tioned. The relinquishment of the husband, 
and the consequent separate claim of the 
wife, may be considered as parts of the same 
transaction, and if the relinquishment was 
iniquitous, the claim, so far as it depends on 
that relinquishment, cannot be supported. If 
it was perfectly clear that the testator, at the 
time of making his will, or at the time of 
his death, intended this advance to the hus- 
band to be set off against the legacy to the 
wife, the court would feel great dinleulty in 
disappointing such intention. But this is 
not perfectly clear; the debt is due from 
Newman, the legacy is given to his wife. 
The debt, therefore, may still exist, and yet 
' not be a set-off against the legacy. Had the 
money been advanced subsequent to the date 
of the will, there would have been more rea- 
son for considering it as satisfaction in part 
for the legacy, but even then, it would not 
necessarily be so considered.* But this ad- 
vance being made anterior to the will, gives 
countenance to the opinion that the testator 
did not intend it as a deduction from the 
legacy. The will being subsequent, and to 
a different person, furnishes probability to 
the opinion, that if a provision for the debt 
had been in the mind of the testator, his will 
would have given some indication of his in- 
tention respecting it. it is also a considera- 
tion not to be disregarded, that the fund out 
of which this legacy is to be paid, does nor 
comprehend the debt due from Newman. 
The circumstances of the parties, and, indeed, 
the two letters introduced into the cause, 
lead to the opinion that the testator made 
frequent advances to his relations, and that 
this particular advance might not be in his 
mind, when his will was made. 

The court does not perceive in the case, any 
satisfactory evidence that equity ought to re- 
strain the full operation of the instrument 
by which Henry Newman relinquishes his 
marital right in this legacy to his wife, and 
is, therefore, of opinion, that it ought to be 
allowed its full effect. 

NOTE. The decree rendered in this cause, 
directed the defendant, Chevallie, to pay to the 
plaintiff her legacy, without discounting there- 
from the $2,000, due from the plaintiff's hus- 
band to the defendant's testator, but left open 
for future consideration the remaining ques- 
tion in the cause, whether the sum of $1,600, 
stated in the defendant's answer, to be at- 
tached in his hands to satisfy a debt due, or 
claimed to be due, from Newman, the plaintiff's 
husband, by process of foreign attachment, pend- 
ing in the superior court of chancery in the state 
of Virginia, at Richmond, be. or be not, justly 
liable to such attachment for such debt? Tn 
January, 1829, the court of chancery at Rich- 
mond made a decree in favour of the plaintiff in 
the foreign attachment, above referred to, di- 
recting Chevallie, executor of Gallego, to pay 
him the whole amount of his claim out of the 
legacy to Mrs. Newman, thus affirming, as it 

4 2 Atk. 510. 
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seems, that a creditor of the husband may sub- 
ject a legacy to the wife to the payment of his 
debt, before it has been reduced into possession 
by the husband. The chancellor seems, too, 
not to have regarded the act of relinquishment 
of Newman, the husband, as of any validity. 
At the May term of this court, 1829 [case un- 
reported], (present, Marshall C. J., and Hay, 
J.,) the cause was finally disposed of, t and a 
decree was rendered, which, after reciting the 
above decree of the chancellor in the state court, 
and that the plaintiff had admitted by her coun- 
sel that she had received the whole amount 
of her legacy, except the portion which had been 
attached in the hands of the executor, directed 
the plaintiff to dismiss her bill, which was done 
accordingly. 

Case ISTo. 5,201. 

GALLEGO et al. v. UNITED STATES. 

[1 Brock. 439.] i 

Circuit Court, D. Virginia. May Term, 1820. 

NON INTERCOURSE ACT — REMISSION OF FlNE BY 

Secretary of inz Treasury— Construction. 

1. The power conferred on the secretary of 
the treasury, by the act of congress of the 
24 of January, 1S13 [2 Stat. 789], to remit any 
fine incurred by any importer of goods, wares, 
and merchandise, from Great Britain, which 
were shipped between the 23d of June and the 
23d of December, 3 $12, if it appeared to the 
satisfaction of the secretary, upon petition by 
the claimants, that the property was, bona 
fide, owned by a citizen or citizens of the 
United States, extended to the case of a joint 
interest, between citizens of the United States 
and Great Britain, and might rightfully be 
exercised in favour of such joint owners, be- 
ing citizens of the United States. 

2. The construction of that law, was the 
peculiar province of the secretary of the treasr 
ury. The duty of the court was, simply to in- 
stitute an inquiry into the facts of the case, 
and to transmit a certified statement of them, 
with the petition, to the secretary; and the 
court, in which the prosecution originated, had 
no authority to revise the acts of the secretary, 
done in execution of it. 

Appeal from the district court [of the 
United States for the district of Virginia]. 

The ship John and Adam, Thomas Drake, 
master, arrived in tbe port of Norfolk, in 
Virginia, on or about tbe 21st day of Octo- 
ber, 1812, from the port of London, whence 
she sailed, early in the August preceding, 
with a cargo of British goods, wares, and 
merchandise. The sliip and her cargo, were 
seized by tbe collector of the customs for the 
port of Norfolk, and on the 10th day of De- 
cember, 1812, the attorney for the United 
States, filed a libel in the district" court of 
Norfolk, against the said ship, her tackle,, 
apparel, and furniture, and her cargo, re- 
citing these facts, and praying the court to 
condemn "them, as forfeited to the United 
States. The appellants, citizens of the 
United States, and merchants, carrying on 
trade at Richmond, Virginia, presented their 
petition to the district judge of the United 
States at Norfolk, stating, that they had r 
for several years past, had large transac- 
tions with John Gilliat of London; and that 
in November, 1S13, a correspondence com- 

i [Reported by John W. Brockenbrouglv ISsq.l 
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menced between them, for the importation 
of goods and merchandise, to be purchased 
by him in England, some on joint account, 
and some on the sole account of the petition- 
ers, and shipped to the petitioners in Vir- 
ginia, as soon as free intercourse between the 
two countries should be lawfully restored. 
That the said Gilliat subsequently purchased 
the goods and merchandise, composing the 
cargo of the John and Adam, but before the 
news of the declaration of war was received 
in England, and that the said goods were 
shipped, and did depart from the port of 
London, between the 23d day of. June and 
the 23d day of December, 1812, in the John 
and Adam, for the port of Richmond, Vir- 
ginia, and that John Gilliat, and the peti- 
tioners, were joint owners of her cargo: that 
the shipment of the said goods and merchan- 
dise, was nearly completed, before informa- 
tion of the war was received in England: 
that the said ship sailed from the Downs, on 
the 9th day August, 1812; and having ar- 
rived at the port of Norfolk, the ship and 
cargo was seized by the collector of the cus- 
toms, and libelled by the attorney for the 
United States, in the district court of Nor- 
folk, as forfeited to the United States, for 
an alleged breach of the laws, interdicting 
commercial intercourse between the United 
States and Great Britain: that process of 
monition and attachment had been issued in 
the said libel, by virtue whereof, the said 
goods and merchandise, had been attached 
and taken into the custody of the marshal, 
.and had since been surrendered to the peti- 
tioners, upon giving bonds in the usual form 
for their api>raised value, duties, &e.: that 
the petitioners conceived themselves entitled 
to the benefit of an act of congress, of the 
2d of January, 1813, entitled "An act di- 
recting the secretary of the treasury to remit 
fines, forfeitures, and penalties in certain 
cases," and prayed that the judge would 
cause an inquiry to be made into the mat- 
ters aforesaid, and that the facts as they ap- 
peared upon such inquiry, might be stated 
and annexed to the petition, and transmitted 
to the secretary of the treasury, to the end, 
that such relief might be extended to them, 
as the law in such case provided. In the 
statement of facts, transmitted by the dis- 
trict judge, to the secretary of the treasury, 
with the petition, it was certified, that the 
petitioners were citizens of the United States, 
that the goods, &c, composing the cargo of 
the John and Adam, at the time of their 
shipment at the port of London, were the 
joint property of the petitioners, and John 
Gilliat and that the same were shipped, and 
did depart from the port of London, between 
the 30th day of July, and the 9th day of Au- 
gust, 1S12, and that they were not purchased 
on account of the petitioners, and the said 
Gilliat, after war -was known to exist be- 
tween the United States and Great Britain. 
The secretary of the treasury directed the 
remission of the fines, &c. which had been 



incurred by the petitioners, upon their sev- 
eral shares thereof, or interest therein, upon 
payment of costs, charges, and duties. The 
district court of Norfolk, after reciting that 
the secretary of the treasury had decided to 
remit the forfeiture of the goods, so far only 
as related to the interest of Gallego, Richard 
& Co., on the motion of the attorney for the 
United States, directed the libel to be dis- 
missed, as to the interest of the said firm, but 
inasmuch as the exact extent of that interest 
could not be otherwise ascertained by the 
court ordered the parties to file with the 
clerk, the entire correspondence between 
themselves and Gilliat touching the pur- 
chase, shipment, &c. of the goods in question, 
the invoice thereof, and a statement verified 
by oath, showing in detail, what part of the 
goods, &c. were shipped on the sole account 
of Gallego, Richard & Co., and their re- ' 
spective interest in those shipped on joint 
account. The appellants having failed to 
comply with this order, the court at a sub- 
sequent term, set aside the order dismissing 
the libel, as to them, and decreed, ordered, 
and adjudged, that the whole cargo of the 
John and Adam be forfeited to the United 
States, as the property of John Gilliat or 
some other person or persons, subjects of 
Great Britain, and as such, liable to for- 
feiture, and condemnation to the United 
States. From this decree [case unreported] 
Gallego, Richard & Co. appealed to this 
court 

MARSHALL, Circuit Judge. A complexion 
unfavourable to the appellants has been 
given to this case, by their refusing, or fall- 
ing, when required, to exhibit to the district 
court, any testimony, whatever, establishing 
the extent of their interest in the cargo of 
the John and Adam. This conduct is well 
calculated to impress on the mind, a sus- 
picion that their interest was, in truth, less 
than the moiety which they now claim. If, 
when at the time sentence of condemnation 
was pronounced, this inquiry was open for 
the district court, the judge had certainly a 
right to expect and it was his duty to re- 
quire, full satisfaction upon it. If that sub- 
ject was closed, then no inquiry ought to 
have been instituted; and the sentence of 
condemnation ought to have extended to that 
part of the cargo only, which was not com- 
prehended in the remission of forfeiture, 
made by the secretary of the treasury, in 
pursuance of the act of congress of the 2d 
of January, 1S13,— 2 Story, Laws, c. 149, p. 
1283 [2 Stat 7S9, c. 7],— the extent of which, 
in that view of the case, must be ascertained 
by the instrument itself. Upon examiniug 
the act of congress, I felt much doubt wheth- 
er it applied to any case of a joint interest 
between American citizens and British sub- 
jects. The case described by the act is, 
"goods, wares, and merchandise, owned by 
a citizen, or citizens of the United States"; 
not, "goods, &c. owned in whole, or in part 



[9 Fed. Cas. page 1107} 



(Case No. 5,201) GALLEGO 



by a citizen." The act then speaks of the 
time of shipment, and adds— "and the person 
or persons, interested in such goods, &e., or 
concerned in the importation thereof, have 
incurred any fine, &c." "on such person or 
persons, petitioning for relief, &c." "in all 
such cases, wherein it shall be proved to his 
satisfaction, that said goods, wares, and 
merchandise, at the time of their shipment 
were, bona fide, owned by a citizen, or 
citizens of the United States, &c." the secre- 
tary of the treasury is directed to remit, &c. 
It might well be doubted, whether the power 
of the secretary of the treasury, is extended 
to any case where the specific articles are 
not wholly owned by citizens of the United 
States. But the language of the act is not 
free from ambiguity, and it refers to an act 
passed the 3d of March, 1797,-1 Story, Laws, 
c. 67, p. 45S [1 Stat 506, c. 13],— which, in 
express terms, applies to any interest the 
petitioner may have. In construing the act, 
no reason can be perceived, for distinguish- 
ing between the interest of an American 
citizen, when joint and when sole; and it is 
an act intended for the protection of the 
citizen, which ought to be construed liberally, 
so as to effect that intention. In addition to 
these considerations, the act has already 
been construed by the district judges, I pre- 
sume, from the proceedings in this case, and 
certainly by the treasury department, to em- 
brace cases where American citizens are 
jointly concerned with British subjects. The 
construction put on the act by the depart 
ment, entrusted with the power of remission, 
ought to be respected by the court I shall, 
therefore, consider it as comprehending this 
case. 

I am now to inquire, whether the secre- 
tary of the treasury has remitted any ascer- 
tained portion of the cargo of the John and 
Adam, or has remitted an undefined interest 
in that cargo, leaving it to the court to as- 
certain its extent The act of 1813, directs 
the same proceedings on the petition of the 
party applying for relief, as are directed by 
the act of 1797. That act, directs the dis- 
trict judge, to inquire into the circumstances 
of the case, and to "cause the facts which 
shall appear on such inquiry, to be stated 
and annexed to the petition, and direct their 
transmission to the secretary of the treasury 
of the United States, who shall thereupon, 
have power to mitigate or remit," &c. By 
this act, the court is to put the secretary in 
possession of all the facts of the case, with 
the petition, before he exercises the power 
given him by congress. The act of 1S13, en- 
acts— "and on the facts being shown on in- 
quiry had by such judge or court, stated 
and transmitted as hy said act" (the act of 
1797,)' "is required; in all such cases, where 
it shall be proved to his satisfaction, &c."— 
"the secretary of the treasury is directed to 
remit all fines, penalties, and forfeitures, that 
may have been incurred," on certain condi- 
tions in the act expressed, and to direct the 



prosecution to cease. The legislature seems 
to have intended, that the act of the treas- 
ury department should be final and conclu- 
sive, and that all the facts should be 'placed 
before him, before he performs that act 
Those articles, the forfeiture of which is re- 
mitted, are of course restored to the proprie- 
tor. The prosecutions, if instituted, are to 
cease. It would seem to be a part and an 
essential part of the duty of the secretary, 
to define the articles on which this remis- 
sion operates; or if it be only on a certain 
interest on those articles, to define that in- 
vest If the statement of facts made hy 
the court did not enable the secretary to as- 
certain this interest it would seem to be his 
duty, to require a more full statement; and 
the case should go back to him for a final de- 
cision. It seems to be a part of his duty, 
not only to say, that the forfeitures shall 
be remitted, but to define, with precision, 
the objects on which this remission shall 
operate. If this view of the law be correct 
; it would seem to follow, that the remission 
granted by the secretary of the treasury, 
ought to be construed to dispose entirely of 
the subject if it can fairly be so construed. 
Let. the remission itself, with the papers to 
which it refers, be considered, for the pur- 
pose of determining, whether it ascertains 
its own extent or refers that point to the 
court 

The petition states an application on the 
part of the petitioners, to John Gilliat, a 
merchant of London, to ship goods, some on 
the sole account of the petitioners, and some 
on joint account; and that, in consequence 
of this application, the cargo in question was 
purchased, which the petition avers to have 
been the sole property of Gilliat, and the pe- 
titioners. The statement, transmitted by 
the judge with this petition, asserts, "that 
the said goods, wares, and merchandise, at 
the, time of their shipment at the port of 
(London, in the kingdom of Great Britain, 
^were the joint property of the said Joseph 
JGallego, John Richard, .Michael Benedict 
i Poiteaux, and John Gilliat" The secretary 
| of the treasury, after reciting this petition 
; and statement, says: * "and whereas, ;it has 
been proved to my satisfaction," (How 
proved? Certainly by the statement The 
instrument refers to no other testimony, nor 
, does the law authorize him to receive any 
other,) "that part of the goods, &c, were, bo- 
na fide, owned by citizens of the United 
* States, &c.:" "Now, therefore, know ye. 
that I, &c, do hereby remit to the petition- 
ers aforesaid, all the fines, &c, incurred as 
, aforesaid, on their several shares thereof, or 
' interest therein, upon the costs and charges," 
i&c, being paid. "And do, also, direct the 
prosecution, or prosecutions, if any shall 
have been instituted for the recovery there- 
of, to cease on payment of the c6sts," &e. 

There is nothing in the statement of facts, 
which shows any right in the petitioners, to 
any separate part of the cargo. The words, 
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therefore, "their several shares thereof, or 
interest therein,'* must refer to their individ- 
ed shares or interests, not to any distinct 
property, they might possibly hold in sever- 
alty. The remission is to take place, not on 
their ascertainment of their interest or 
shares, but on their paying charges and du- 
ties; and the prosecutions are to be discon- 
tinued, not on their proving to the court, the 
extent of their interest, but on paying the 
costs. These circumstances, as well as the 
view I have taken of the duty of the treas- 
ury department, lead to the opinion, that the 
secretary considered the extent of the inter- 
est of the petitioners, as already established, 
and did not mean to institute a new inquiry 
into that subject. It was considered as es- 
tablished in the statement submitted to him 
by the court, which represents them to have 
been jointly concerned with Gilliat. Sup- 
pose the law to have required, that the pros- 
ecution should have been instituted in one 
court, and the petition and statement to 
- have passed through another. Could the 
court in which the prosecutions were de- 
pending, have proceeded to an investigation 
of the extent of the interest of the petition- 
ers, after receiving this instrument of dis- 
mission from the treasury department? I 
believe it could *not, if by any construction, 
the statement of the district court, and the 
act of remission, could be understood to de- 
fine the extent of the remission. The whole 
subject passes, it is true, through the same 
court; but that court is to exercise different 
powers, in different stages of the proceeding, 
All which relates to the property, is to be 
completed before the statement is submit- 
ted to the secretary of the treasury. The 
secretary acts on that statement, and his 
acts cannot be revised by the court. Sen- 
tence reversed as to a moiety. 
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In re GALLINGER. 

[1 Sawy. 224; i 4 N. B. R. 729.] 

District Court, D. California. July 18, 1S70. 

Baxkkuptct— Creditor's Petition mat be 

Amended. 

"Whoro the proofs disclose acts of bankruptcy 

not averred in the petition of the creditor, the 

petition may be amended so as to conform to 

the proofs. 

[In bankruptcy. In the matter of A. B. 
Gallinger.] 

W. H. Rhodes, for petitioning creditor. 
A. Rosenbaum, for alleged bankrupt 

HOFFMAN, District Judge. A petition 
having been filed against the above named 
party, praying that he be adjudged an in- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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voluntary bankrupt, the matter was referred 
to the register, to take proofs, and report the 
same, with his opinion, to the court The 
report has accordingly been made, and the 
case now comes up on exceptions filed on be- 
half of the alleged bankrupt 

The facts, as disclosed by the proofs, seem 
sufiiciently plain. Towards the end of the 
year 1SGS, Gallinger, who was a wholesale 
dealer in wines and liquors, in the town of 
Oroville, procured from various persona in 
this city, goods to the amount of $10,000. 
What representations he made as to his 
means of payment, does not appear; but he 
admits that he stated that he had $10,000 in 
notes due to him from Chinamen. He denies, 
that he said they were good, but unless he 
meant it to be so understood, it is diflicult to 
imagine his motive for making any state- 
ment on the subject 

Towards the end of December, he wrote to< 
his creditors in this city that he was unable 
to meet his liabilities, and advised them to 
send to Oroville to collect what they could. 
His whole stock of goods remaining in his 
store at this time was worth only $4,000, in- 
cluding the furniture and fixtures. On the 
thirtieth or thirty-first of December, an attach- 
ment was levied, on behalf of Wurmser, one 
of his San Francisco creditors, on this stock. 
* On the same day, at an earlier hour, an at- 
tachment had been levied on the same goods, 
for a small sum, at the suit of one Brock, a 
creditor in Oroville. At the solicitation of 
Brock, who admits that he was apprehensive 
that his lien might be defeated by proceed- 
ings in bankruptcy, he signed a paper which 
is not produced, but which authorized a 
judgment to be entered up against him at 
once and before the time for answering had 
expired or his default was due. The goods 
were subsequently sold under this judgment 
and that obtained by the San Francisco at- 
taching creditor. 

The only account given by Gallinerer of 
the proceeds of the goods bought by him in 
San Francisco is, that he paid to one Kasel. 
$3,000; to Marks, about $1,000; to Raymond, 
about $1,750, and to other persons, from one 
to two hundred dollars. He also sold to 
Marks some book accounts, admitted to be 
good to the amount of $200. Both Kasel and 
Marks are brothers-in-law of the alleged 
bankrupt He asserts that the debts due 
them were for money loaned. But these debts 
were not entered in his books. They were 
noted, as he says, in a memorandum book 
which he has lost Nor is Marks able to pro- 
duce the books in which the amounts loaned 
to Gallinger or paid by him are entered. The 
notes due from the Chinamen seem to be 
nearly worthless. 

The respondent does not deny that he is 
now hopelessly insolvent, and he admits that 
his pecuniary condition has not altered since 
the time when he made the payments above 
referred to, and certain transfers or sales of 
real estate spoken of in his deposition. 
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The facts of the case thus seem to be that 
he has converted into cash tfce greater part 
of the goods obtained by purchase in this 
city, and applied the proceeds to the pay- 
ment of certain alleged debts due to credit- 
ors in Oroville, who were to a considerable 
extent his relatives. That at the time he 
made these payments he knew himself to be 
insolvent, and that he intended to protect 
them at the expense of his other creditors is, 
I think, apparent. 

As far as can be ascertained, the payments 
were made in the months of October, Novem- 
ber and December, and up to the very time 
of the attachments. He could not have 
failed to know what was the probability of 
his obtaining the payment by the Chinamen 
of the notes held by him, and which with 
his stock of goods comprised nearly the whole 
of his available assets; and when he devoted 
the proceeds of so large a part of his stock 
of goods, for which he was indebted to the 
amount of $10,000, less only the sum of §50 
which he had paid, to the payment of the 
debts said to be due to his relatives and 
friends, he must have been aware that he 
was giving those creditors a preference in di- 
rect violation of the bankrupt act [of 1867 (14 
Stat 517)]. 

The attachment by Wurmser he admits 
that he not only suffered, but procured— for 
it was levied at his suggestion and in conse- 
quence of letters advising his San Francisco 
creditors of the state of his affairs. But this 
information he did not see fit to give them 
until after he had paid some §6,000 to his 
preferred creditors in Oroville. He denies 
that the attachment by Brock was procured 
by him. 

If the word "suffer," in the thirty-ninth 
section, has any meaning or operation beyond 
that of the word "procure," it is clear that 
the bankrupt in this case suffered his prop- 
erty to be taken by Brock on legal process. 
In re Black [Case No. 1,457]; In re Craft [Id. 
3.31G]; In re Sutherland [Id. 13,638]; In re 
Dibblee [Id. 3,S?4]; In re Schick [Id. 12,455]; 
In re Haugton [Id. 6,223]; In re Craft [Id. 
3,317]. 

But at all events the confession of the judg- 
ment by the bankrupt, when he knew himself 
to be insolvent, and with the intent to enable 
Brock to secure his debt, by converting his 
lien by attachment into a lien by judgment, 
execution and levy, and thereby obtain a 
preference over other creditors, was clearly 
an act falling within the terms and spirit of 
the bankrupt law. 

The sale of book accounts to Marks would 
seem also to be an act of bankruptcy. It 
was not done in the ordinary course of busi- 
ness, but, as he says, to obtain money to 
pay debts— and this at a time when he knew 
himself to be insolvent The money obtained 
from Marks he must have applied to the pay- 
ment of creditors, whose claims he preferred 
and satisfied, in clear violation of law. 

The facts, as developed by the proofs, were 
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evidently imperfectly known to the creditor, 
by whom the petition was filed. I think, 
however, that the second and third specifica- 
tions are sustained. If necessary, the peti- 
tion may be amended; for it is the duty of 
the court, when acts of bankruptcy are clear- 
ly established, and especially in a case like 
this, where something more than a mere tech- 
nical violation of the law may be suspected, 
to allow such amendments and further alle- 
gations to be made as may be necessary to 
sustain the proceedings. 

The exceptions to the report of the register 
are overruled. . The petitioning creditor has 
leave to amend his petition, by alleging 
further acts of bankruptcy, and on his doing 
so, an order, adjudging the respondent an in- 
voluntary bankrupt, may be entered.* 
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In re GALLISON et al. 

[2 Lowell, 72; i 5 N. B. R. 353.] 

District Court, D. Massachusetts. Oct., 1S71, 

Bankruptcy — Provable Debt— Juijgment afteb 
Adjudication— Effect of Discharge — Condi- 
tional Judgment — Opposition to Discharge. 

1. A creditor who obtains judgment for his 
debt after an adjudication of bankruptcy has 
issued against his debtor, and takes out exe- 
cution, cannot prove his debt in bankruptcy; 
and the judgment will not be affected by the 
certificate of discharge. 

[Cited in Bourne v. Maybin, Case No. 1,700; 

Re Stansfield, Id. 13,294; Re Swift, Id. 

13,693.] 
[Cited in Gilman v. Cate, 63 N. H. 280; 

Bowen v. Eichel, 91 Ind. 25; Boynton v. 

Ball, 105 111. 630.] 

2. Such a creditor, therefore, cannot oppose 
the bankrupt's discharge. The decisions on this 
point considered. 

3. Where a creditor prosecutes his suit mere- 
ly for the purpose of ascertaining the amount 
due, he should cause that fact to appear of rec- 
ord, and the judgment should be modified to 
correspond with the fact. 

4. Where such a creditor proved his debt, 
and afterwards obtained an unconditional 
judgment, and took out execution, and appeared 
to oppose the discharge, no one having moved 
to expunge his proof,— Held, he would be 
heard against the d'scharge on filing a stipula- 
tion *to cancel his judgment if the discharge 
should be granted. 

Objections to bankrupts* discharge. The 
debtors' petition was filed Dec. 31, 1867; and 
their application for discharge, Jan. 21, 1871; 
and was opposed by S. Klous & Co., credit- 
ors, who had proved their debt, and had aft- 
erwards obtained judgment and taken out 
execution in a suit which was pending at the 
time of the bankruptcy. There were assets. 

E. Avery, for creditors. 

J. 31. Baker, for bankrupts. 

LOWELL, District Judge. The creditors 
have not taken the ground that the applica- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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tion for discbarge should have been made 
within a year after the adjudication. The 
decision of Nelson, J., in Re Greenfield [Case 
No- 5,773], that the limit applies only to cases 
in which there are no assets, has been fol- 
lowed by me for the sake of uniformity of 
practice, until the circuit court here should 
pass upon the question, and has been ac- 
cepted elsewhere; though as an original ques- 
tion its soundness is more than doubtful. 

The debtors maintain that S. Klous & Co. 
are not interested in the question of their 
discharge; because they have obtained a 
judgment since the proceedings were begun, 
which will not be affected by the result It 
has been one of the vexed questions of the 
law, whether a discharge in bankruptcy or 
insolvency will operate on a judgment ob- 
tained after the date to which the discharge 
relates, but before it is actually issued; that 
is, pending the bankrupt proceedings. In 
Maine and Massachusetts it has been held 
that the judgment merges the original debt, 
and cannot be proved in the bankruptcy, 
and will not be affected by the certificate. 
Holbrook v. Foss, 27 Me. 441; Fisher v. Foss, 
30 Me. 459; Pike v. McDonald, 32 Me. 41S; 
Sampson v. Clark, 2 Cush. 173; Woodbury 
v. Perkins, 5 Cush. 86; Faxon v. Baxter, 11 
Cush. 35. See Wolcott v. Hodge, 15 Gray, 
547. 

On the other hand, in New York and Ver- 
mont the decision has been, that the judg- 
ment may be looked into; and, if it is found 
that the debt was one that would be dis- 
charged, the judgment will be barred. Har- 
rington v. McNaughton, 20 Vt 293; Downer 
v. Howell, 26 Vt 397; Dresser v. Brooks, 
3 Barb. 429; Fox v. Woodruff, 9 Barb. 498; 
Clark v. Rowling, 3 N. Y. 216. A similar dif- 
ference of opinion has already appeared in 
connection with the act of 1867 [14 Stat 
517]. In re Williams LCase No. 17,705]; 
Bradford v. Rice, 102 Mass. 472; In re 
Brown [Case No. 1,975]; In re Crawford [Id. 
3,363], 

The argument for the side which the de- 
fendant assumes in this case appears to me 
much the stronger. It is not only the tech- 
nical doctrine of merger which is involved, 
but the defendant has had his day in court 
and one opportunity to plead this defence; 
and I take it to be' a rule of the highest im- 
portance, that a defence which might have 
been made to the original cause of action can 
never be made to the judgment Now, the 
bankrupt act provides most carefully for a 
stay of suit until the defendant's discharge 
is passed upon; giving, by fair implication, 
a power to the district court even to enjoin 
actions in the state courts, contrary to the 
general practice. All this is for the very 
purpose of enabling the bankrupt to plead 
his discharge. If he does not choose to avail 
himself of this right, what possible ground is 
there for saying that the judgment shall not 
bind him? Are we to inquire in each case 
why his plea was not set up, or why it was 



overruled? It may be that the state court 
was of opinion that the discharge, if granted, 
would be no bar. We cannot impeach their 
decision collaterally. It may be that the 
bankrupt intended not to set up the dis- 
charge against this creditor. We cannot 
authorize him to reconsider this determina- 
tion. It may be that he was surprised. If 
there were any failure of justice in the par- 
ticular case, the remedy must of course be 
found with the tribunals of the same juris- 
diction. Until they have reversed or set 
aside the judgment, it operates as a new con- 
tract; and cannot be barred by a discharge 
which distinctly relates, as does this, to a 
date two years earlier 

Coming to the decisions, we find that the 
two leading cases in New York both contain 
dissenting opinions of great ability, by Al- 
len, J., in 3 Barb. 429, and Bronson, J., in 3 
N. Y. 216, besides decisions and dicta of in- 
ferior courts of that state, against the doc- 
trine finally established there. I consider 
these dissenting opinions well worthy of ex- 
amination, and refer to them as able state- 
ments of what I consider the true doctrine; 
and they cannot but weaken the force of 
these authorities. But the conflict is really 
explained by the difference of practice in 
the several states. In Massachusetts, the 
bankrupt could always obtain a continuance 
to enable him to plead his discharge; while 
in New York he could not This difference 
is pointed out in Haggerty v. Amory, 7 Al- 
len, 458; and is confirmed by the remarks 
of the learned judge who delivered the opin- 
ion of the court in 3 N. Y. 224, where, in com- 
menting on a remark of the chancellor at 11 
Paige, 535, that the defendant ought to have 
pleaded his discharge at law, he says: "And 
this may be conceded where the defendant 
has an opportunity for that purpose, which 
was not the case of the defendants in this 
suit" In consideration of this concession, 
it may well be doubted whether the decision 
would have been the same under a law 
which gives the most ample "opportunity for 
that purpose," as ours does. 

In truth, this is the source of the whole 
difficulty. It is seen to be unjust that a 
creditor should push his debt to judgment 
against a bankrupt who is using due dili- 
gence to obtain his discharge, and who has 
surrendered all his property. The early Eng- 
lish practice gave the creditor an election 
to prove in bankruptcy or prosecute his ac- 
tion; and, if he obtained judgment and exe- 
cution, he could dispute the validity of the 
proceedings in bankruptcy, by seizing the 
property in the hands of the assignees,— a 
practice which led to a vast amount of liti- 
gation and uncertainty. He might, instead 
of seizing property, take the debtor in exe- 
cution. But it was enacted, as early as 1730, 
that, if a creditor did obtain such a judg- 
ment and take the debtor in execution, or 
detain him in prison, after he had received 
his certificate, he should be discharged on 
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motion. St 5 Geo. II. c 30, § 13. " And this 
■was continued in force until 1869. The Erig- 
lish practice has had an undue weight in 
some of the decisions in this country. See 
the arguments in Dresser v. Brooks, 3 Barb. 
429. The law was so in England; but it was 
the statute itself which provided " for the 
case, and not any general rule in bankrupt- 
cy. It is easy to see, by studying the English 
cases, that this practice vvas established by 
statute to meet the very difficulty which our 
statute meets by granting a stay of actions 
until the question of discharge is determined. 
The statute of 18G9 will work an entire 
change of the practice in England, and 
bring it to the true position. It gives the 
court of bankruptcy full power to stay ac- 
tions; and* no summary motion will hex*e* 
after be made, nor any judgment be obtain- 
ed in that country, excepting such as will 
not be discharged by the certificate. 

By our law— section 21 (Rev. St § 5106)— 
an action may, by leave of the court in bank- 
ruptcy, proceed to judgment for the pur- 
pose- of ascertaining the amount due; and 
that judgment may then be -proved, but exe- 
cution shall be stayed. This exception 
strengthens the argument for the general 
rule; because it implies that an ordinary 
judgment, procured after the proceedings in 
bankruptcy are begun, cannot be proved in 
the bankruptcy. It is clearly the intent 
of the proviso, that it should appear of rec- 
ord that the suit is prosecuted only for the 
particular purpose of establishing theamount 
of the debt, and that the court in which the 
suit is pending should modify its judgment 
as may be necessary to meet this state of 
facts, and should take care that no execu- 
tion shall issue; and, if the discharge should 
afterwards be granted, that court ought un- 
doubtedly to vacate or discharge the judg- 
ment in some proper way, and I hold it to 
be the duty o£ the creditor to see that the 
record is rightly made up. This provision 
is useless if an ordinary judgment, not ob- 
tained by virtue of this proviso, can be prov- 
ed in the bankruptcy. The objecting credit- 
or here did not apply for leave to prosecute; 
did not record the fact that he intended to 
prove his judgment; did not stay his execu- 
tion, but took it out, and now holds and in* 
tends to enforce it It was argued in his 
behalf that the superior court may yet set 
it aside. But he cannot be heard to set up 
this possibility, when he himself is still re- 
lying on the judgment, which was obtained 
by his own act, and the validity of which he 
intends to maintain if he can. 

For the reasons given and upon a careful 
examination of the decisions, I am of opinion 
that a judgment obtained after the adjudi- 
cation in bankruptcy, creates a new debt 
which cannot be proved in bankruptcy; and 
that the judgment creditor cannot oppose 
the discharge, because he has no provable 
debt, and because the discharge will be no 
bar to. the judgment 



s These creditors proved their debt before 
they obtained the judgment, and have a 
standing in court which no one has under- 
taken to destroy by a motion to expunge. 
I hold it therefore, within my power to say 
that they may keep their proof if they will 
file a stipulation- to release their judgment, in 
case the final decision in bankruptcy should 
•grant the bankrupt his discharge. This will 
meet the exact justice as well as the law of 
this case. If they shall do this within a 
week, I will hear the case further. If not 
the objections will be dismissed. 
Order accordingly. 
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. Case No. 5,304. 

The GALLOWAY C. MORRIS. 

[2 Abb. U. S. 164; i 7 Phila. 572; 3 Am. Law 

T. Rep. U. S. Cts. 137; 27 Leg. 

Int. 204; 2 Leg. Gaz. 201.] 

Circuit Court, E. D. Pennsylvania. June 20, 

1870. 
Meuchaxt Seamen— Lien for Wages— "Stale. * 

1. A seaman claiming a certain sum for 
wages due him, was refused payment of a por- 
tion of it, unless he would sign a receipt in full 
against the schooner and her owners, and look 
to the captain for the balance. Eeld, that his 
receipt, signed under such circumstances, was 
good only for the sum actually paid. 

- [Cited in The Montauk, Case No. 9,717; The 
Sirocco, 7 Fed. 600; The International, 30 
Fed. 376; The L. L. Lamb, 31 Fed. 34.] 

2. Where there has been no change of own- 
ership in a vessel, forbearance by a seaman to 
enforce his lien on it for wages due, until after 
twenty-one months' continuous service, does 
not render his claim stale. 

. [Cited in Southard v. Brady, 36 Fed. 561.] 

3. What is a stale claim. — considered. 

Appeal from a decree of the district court 
[of the United States for the Eastern district 
of Pennsylvania.] 

In admiralty. 

J. W. Coulston, for appellant 
R. P. Kane, for respondent 

McKENNAN, Circuit Judge. By the set- 
tled principles of maritime law, mariners* 
wages are secured by a specific lien upon the 
ship and freight, and by the personal liabil- 
ity of the master and of the owner. Priority 
is given over all other liens, and they are 
treated with the most liberal favor. In The 
Mary [Case No. 9,186], Livingston, J., says: 



i [Reported by Benjamin Yaughan Abbott, 
Esq., and here -reprinted by permission.] 
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"Few claims are more highly favored and 
protected by law than those for seamen's 
wages. They are hardly earned, and liable 
to many contingencies, by which they may 
be entirely lost, without any fault on their 
part. When they become due, the vessel, 
owners, and master, are generally all re- 
sponsible until satisfaction be obtained. The 
liability of a vessel for wages may be con- 
sidered as the law of every commercial na- 
tion." They take precedence of bottomry 
bonds, and in the language of Sir William 
Scott, they are "sacred liens, and as long as 
a plank remains, the sailor is entitled as 
against all other persons to the proceeds as 
a security for his wages." 

These are familiar principles of maritime 
law, and they are restated here only to indi- 
cate the footing of preference, on which 
claims like the one in suit are placed, and the 
indulgent liberality with which courts ought 
to deal with them. 

The libelant in this case has proceeded in 
rem against the schooner Galloway 0. Morris, 
to recover his wages, as cook and steward, 
during several coastwise voyages, beginning 
about January 28, 18GS, and ending October 
28, 1869, which were prosecuted under Wil- 
liam Artis, as master. His service was con- 
tinuous during the whole of the period within 
these dates, but he now claims his stipulated 
compensation for the time only when Artis 
was in command, allowing credit for differ- 
ent payments made to him. 

The amount of his claim is but feebly con- 
tested, but his recovery is resisted on two 
grounds:—!. That he agreed to release the 
vessel and its owrers, and look to the master 
alone for his compensation. 2. anat his 
claim is stale, and its lien upon the vessel 
has therefore been lost. 

Of the first defense, it is sufficient to say 
that it is without any foothold by which it 
can stand. It rests upon the assumed effect 
of a receipt given by the libelant to John 
Clendeniel, the ship's husband, on Septem- 
ber 7, 1869. He was then entitled to forty- 
two dollars and fifty cents for current serv- 
ice on a single trip of the vessel, and al- 
though he then asserted his claim to a larger 
sum for arrears of wages, he was refused 
payment for what was confessedly due him. 
unless he "would sign a receipt in full against 
the schooner and her owners, and look to 
Captain Artis for the balance." Under such 
circumstances the receipt is good only for the 
sum actually paid to the libelant A court 
of justice will not sanction or enforce a con- 
cession which has no other consideration 
than a refusal to pay a debt confessedly just 
and owing. 

The second ground has been more earnestly 
pressed, and therefore demands a fuller 
notice. Staleness is not susceptible of a pre- 
cise definition of uniform application. It is 
predicable of the peculiar circumstances of 
each particular case. It does not operate to 
discharge the debt, but to deny to the credit- 



or the enforcement of some security or form 
of liability, which the law holds him to have 
lost by laches. Simple forbearance does not 
constitute it; but the reason on which it rests 
is, that the creditor has unreasonably de- 
layed the collection of his debt, so that some 
special equity or interest would be injurious- 
ly affected by the allowance of his claim. 
Hence it is, that it has been generally, if not 
always, interposed to protect a purchaser of 
a vessel, or a person having a like equity, 
against the lien of debts previously existing, 
the collection of which had been so long de- 
layed as to justify a presumption that they 
had been paid, or at least, that the privileg- 
ed hypothecation of the vessel for their secu- 
rity had been waived. "If a claim of this kind 
be not seasonably prosecuted, and the vessel 
become the property of another for a fair 
consideration and without notice, it seems 
reasonable that those who have been negli- 
gent should suffer, and not an Innocent pur- 
chaser. Some rule of this kind appears the 
more necessary in a case where it is so 
difficult, if not impossible, to ascertain either 
the existence or the extent of demands of 
this nature. But however reasonable such 
a rule may appear, none has yet been adopt- 
ed, either in England or this country, which 
requires a seaman to assert his lien in any 
given time, or which will justify the court 
in saying, that if he does not proceed by libel 
the very first opportunity which is afforded 
him, he shall forfeit all right of obtaining 
satisfaction in that way, unle&s the vessel 
shall still belong to the same person." The 
Mary [supra]. And in The Bolivar [Case No. 
1,609], Judge Betts says: "By the marine 
law there is no fixed period of time within 
which mariners must proceed to enforce 
their lien for wages; yet such lien will be- 
come extinct or barred by unreasonable de- 
lay, if the vessel passes into the hands of 
a bona fide purchaser ignorant of such a 
claim." 3 Kent, Comm. 196. Judge Ware 
remarks: "It is not doubted that a seaman 
may lose his lien by lying by for a length 
of time, and suffering the vessel to be sold 
to a person ignorant of his claim, without 
giving him notice." The Eastern Star [Case 
No. 4254]. ' 

It is certainly in harmony with the doctrine 
of all the cases referred to, to hold that, in 
a case when the ownership of the vessel has 
not been changed, and no appreciable in- 
jury has resulted to the owner, forbearance 
by a seaman to demand and collect his 
wages, will not be attended by a loss of 
his specific remedy against the vessel. 

In this case the beginning of the service 
for which the libelant seeks compensation, 
is not more than about twenty-one months 
before the filing of his libel, November 2, 
1SG9, and this sei*vice was rendered in dif- 
ferent voyages along the coast of the United 
States, down to October 28, 1869, when he 
was discharged- The ownership of the 
vessel was substantially unchanged, and 
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nearly every one of the libelant's voyages 
was begun or ended at Philadelphia, where 
the ship's husband and most of her owners 
resided, and the ship's papers were easily 
accessible to any of them. We are unable, 
under such circumstances, to say that the 
owners have any equity, which ought to sub- 
ject the libelant to a forfeiture of his lien 
upon the vessel, and to the probable loss of 
his just wages, by reason of his pecuniary 
inability to. pursue another remedy for them. 

It is urged, however, that the ship was 
sailed on shares, and that the libelant's for- 
bearance has operated injuriously to the own- 
ers. It is too well settled to admit of con- 
troversy, that the lien of seamen for their 
w T ages is not affected by a contract between 
the master and owners in reference to the 
sailing of the vessel. The Canton [Case No. 
2,3SS]; Skolfield v. Potter [Id. 12,925], The 
only aspect in which such a contract can be 
considered here, is as a reason for requiring 
greater promptitude on the part of the sea- 
man in prosecuting his claim for wages, than 
it might otherwise be his duty to observe. 
Where, however, the owners had frequent 
opportunities, by examination of the ship's 
muniments, to ascertain the posture of the 
libelant's claim; where demand was actually 
made upon them for its payment a month 
before his discharge; where it does not ap- 
pear that any settlement with the - master, 
upon the supposition that these wages had 
been paid, was made, it is difficult to see 
how, in any aspect, such a contract can be 
used to affect the libelant 

In our judgment, the libelant is entitled to 
recover his wages, as stated in the schedule 
exhibited with his libel, to wit, ^.ye hundred 
and forty-nine dollars and seventeen cents, 
with interest from the filing thereof, and 
with his costs to be taxed, and a decree will 
accordingly be entered therefor. 
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GALPIN v. PAGE. 

P. Sawy. 309.] i 

Circuit Court, IX California. Sept 13, 1870.2 

Judgment Sale Valid, though Judgment Re- 
vehsed— Jurisdiction* of Superior Courts Pre- 
sumed—Record Silent — Recital Conclusive 
—Service by Publication— Consolidated Ac- 
tions—Jurisdiction—Execution before Judg- 
ment Roll Made up— Decree in Absence of 
Indispensable Parties. 

1. A sale of lands regularly made under a 
judgment of a court of record, valid upon its 
face, is valid; and a subsequent reversal of 
the judgment, on appeal, will not defeat the 
title acquired by a stranger through such sale. 

2. On a collateral attack upon a judgment 
of a superior court, the court will be conclu- 
sively presumed to have acquired jurisdiction, 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
2 [Reversed in 13 Wall. (S5 U. S.) 350.] 
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unless the record, on its face, affirmatively 
shows a want of jurisdiction. 

3. If the record of a superior court is silent 
as to the proof of a jurisdictional fact, on a 
collateral attack, due proof of the fact will be 
presumed in support of the judgment. 

4. The recital of a jurisdictional fact, there 
being nothing to the contrary in the record, is 
conclusive evidence, in a collateral proceeding, 
of the determination of the fact upon sufficient 
evidence, although the evidence does not ap- 
pear in the record. 

5. Where the statute authorizes service of a 
summons issued hy a court of record, to be 
made with respect to a specific subject matter, 
by publication, the court issuing the summons 
has jurisdiction to determine the fact, whether 
the service has been properly made; and the 
determination is conclusive, when collaterally 
brought into question. 

6. Where two actions are consolidated, in 
one of which the court has jurisdiction of all 
the parties, and the action in which the court 
has acquired jurisdiction, requires precisely the 
same decree and sale as is entered in the con- 
solidated action; the decree and sale there- 
under will be valid, as a decree and sale in the 
action in which the court has acquired juris- 
diction, although the court failed to acquire 
jurisdiction in the other action. 

7. Under the practice act of the state of Cal- 
ifornia, an execution may be issued and ex- 
ecuted as soon as the judgment is entered, and 
before the judgment roll is actually made up. 

[Cited in Blaisdell, v. Pray, 6S Me. 273.] 

8. When a court proceeds to a decree, in the 
absence of an indispensable party, without ob- 
jection from any source, and the decree is not 
reversed or set aside, and a sale of real estate 
is had under the decree, whether said decree 
and sale is valid as to the parties before the 
court, discussed, but not decided. 

[This was an action of ejectment by Philip 
G. Galpin against Lucy B. Page.] A jury 
having been waived, the cause was tried by 
the court The following facts necessary to 
understand the points decided, are con- 
densed from the findings filed by the court: 

Franklin C. Gray died intestate in the city 
of New York, July 15, 1853, seized of the 
lands in question, leaving a widow, Matilda 
C. Gray, who, subsequently, gave birth to 
a female child, Franklina C. Gray, the law- 
ful issue of said Franklin. The said Matilda 
C. and Franklina C. Gray, under the stat- 
utes of California, were the heirs at law of 
the said Franklin, and, as such, succeeded 
by inheritance to the interest of said de- 
cedent in said premises. The said Matilda 
C., and Franklina C. Gray have always been 
citizens and residents of the state of New 
York, having never been in the state of Cali- 
fornia, On February 15, 1854, William H. 
Gray commenced a suit in the Fourth dis- 
trict court for the state of California, by 
filing therein a complaint against Cornelius 
.T. Eaton and Joseph C. Palmer, as adminis- 
trators of said Franklin C. Gray, deceased, 
and the said Eaton, individually, as claim- 
ing some interest in his own right in the es- 
tate of said deceased, and said Matilda C, 
widow, and James Gray, father, of said 
Franklin, as his heirs at law, in which com- 
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plaint he alleged a partnership between him- 
self and the said Franklin, during the life 
time, and at the time of the decease of the 
latter, the former having one third, and the 
latter two thirds interest therein; that said 
partnership embraced all transactions of 
said Franklin, both commercial and in real 
estate; that the business was carried on in 
the name of said Franklin alone, and all prop- 
erty, real and personal, was bought and sold 
in his name, but that all property, real and 
personal, a schedule of which is annexed to 
the complaint, including the locus in quo 
standing in the name of said Franklin, at 
the time of his decease, was partnership 
property, and held in trust for said firm. He 
prayed that the property might be adjudged 
to be partnership property; that an account 
niight be taken, the affairs of the firm set- 
tled up, and that one third of the proceeds 
of the partnership -property be adjudged to 
him, and the whole partitioned between the 
said William H. Gray, and the defendants, 
according to their respective interests. On 
June 27, 1854, said William H. Gray, com- 
plainant, filed a supplemental complaint, in 
which he alleges the birth of the said Frank- 
lina C. since the commencement of the ac- 
tion; that she is entitled to share in the estate 
as heir at law; and that she resides with her 
mother at Brooklyn, N. Y. He prays that 
she be made a party, that a guardian ad 
litem be appointed, that service by publica- 
tion of summons may be had in pursuance 
of the statute of the state of California, upon 
said Matilda C. and Franklina C, and for 
the same relief prayed in the original com- 
plaint. An order for publication was made, 
as to both mother and child, and that a copy 
of the summons and complaint be sent 
through the post office addressed to said in- 
fant, care of her mother at Brooklyn, N. Y. 
The publication was made, and the copy of 
complaint and summons sent to said defend- 
ants Matilda G. and infant, Franklina C. as 
prescribed by the statute, and said order of 
the court October 9, 1854, said defendant, 
Matilda 0., by her attorney, Henry S. Foote> 
appeared, and filed her answer in said cause. 
December 16, 1S54, complainant, William 
H. Gray, filed his petition, stating the in- 
fancy and non-residence of said Franklina 
C., that due service of summons had been 
made by publication, and asking the appoint- 
ment of a guardian ad litem in pursu- 
ance of the statute on the subject On the 
same day the court regularly appointed said 
Henry S. Foote, the attorney of defendant, 
Matilda C., as guardian ad litem of said in- 
fant defendant, Franklina C. The said H. 
S. Foote, as guardian ad litem, of said in- 
fant, filed January 2, 1855, an answer on her 
behalf, denying all the allegations of the 
complaint The said administrators, Eaton 
and Palmer, having been duly served, also 
appeared, and filed their answers as such 
administrators, denying the allegations of 
the complaint The said Cornelius J. Eaton, 



also, on his own behalf, answered, denying 
the allegations of the complaint and denying 
that the schedule annexed was a true state- 
ment of the property. He then, as new mat-* 
ter, entitling him, in his individual character 
to affirmative relief, alleged on his own be- 
half, that he was a partner with the said 
Franklin C. Gray in his life time, and, at 
the time of his decease, and that all the 
property was partnership property; that 
since the decease of said Franklin, he had 
been in possession of the same, both as sur- 
viving partner and as administrator; and 
that he had other demands against said 
Franklin. He annexes a schedule of the 
partnership property, also, including the 
locus in quo, and prays that he may be ad- 
judged a partner, that an account be had, 
the partnership affairs settled, and a parti- 
tion made. 

The issues of fact on plaintiff's complaint 
in this action, were tried on the days from 
the sixteenth to the twentieth of January, 
1855, inclusive, the said infant defendant ap- 
pearing by her said guardian ad litem, H. S. 
Foote, and all other defendants by their coun- 
sel, and a general and special verdict on the 
issues was returned in favor of complainant 
William H. Gray. A motion for a new trial 
was made and denied, and, an appeal from 
the order denying the motion having been 
taken to the supreme court, the appeal was 
dismissed October 1, 1S55. No judgment was 
entered on said verdict till after the follow- 
ing proceedings were had. April 14, 1855, 
the said Cornelius J. Eaton commenced a 
suit in his own behalf in the same court, 
against said Joseph C. Palmer, as adminis- 
trator, and said Matilda C. and Franklina C. 
Gray, as heirs at law of said Franklin C. 
Gray, by filing a complaint in which he al- 
leged a partnership, etc., substantially the 
same as in his individual answer, setting up 
an affirmative cause of action, filed in the 
said suit of William H. Gray v. Eaton et al., 
before mentioned. He sets up a claim to 
one-fourth interest as partner with said 
Franklin C, in all the property held by said 
Gray at the time of his decease, annexing 
a schedule thereof including said premises. 
He alleges the heirship of said Matilda C. 
and Franklina C; the infancy of the latter, 
and prays that a guardian ad litem may be 
appointed for her; that he be adjudged a 
partner; that an account and settlement of 
the partnership affairs may be had, and the 
assets partitioned, etc. He afterward amend- 
ed the complaint malting said William 
H. Gray a party defendant, alleging that he 
claims some interest in the partnership prop- 
erty. April 1G, 1855, a summons was duly 
issued in said cause. Afterward an affidavit 
of the book-keeper in the office of the San 
Francisco Herald was filed, showing a pub- 
lication of summons for three months in the 
said San Francisco Herald, but there are not 
now found in the record, or on the files, of 
this action, any affidavit for an order of 
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publication of summons, nor any order for j 
service by publication, or any affidavit show- 
ing a deposit in the post office of any copy of 
the summons and complaint addressed to • 
said Franklina C. or her mother, the said 
Matilda C. Gray, at their place of abode. 
Upon filing the said affidavit of publication 
of summons in the Herald, September 3, , 
3855, said complainant filed a petition pray- 
ing the appointment of said Henry S. Foote 
as guardian ad litem, and a consent of said 
Foote to act The petition states the proper 
facts, and among others, "that the service of 
summons in the said action upon the said in- 
fant defendant has been completed upwards ' 
of ten days," and, thereupon, on the same 
day, the court made an order with the proper 
recitals, appointing said Foote guardian ad 
litem for said infant, and in said order, it is 
among other things recited, that it appears 
to the court "that the service of the summons 
in said action npon her" (said Franklina C. 
Gray) "has been completed upwards of ten 
days." Conceding the service of summons 
to have been properly made, this order was 
regularly made. September 15, 1855, said 
Foote, as guardian ad litem of said infant, 
filed an answer, denying all the allegations 
of the complaint The said defendant, Ma- 
tilda C. Gray, mother of said infant, also, by 
her attorney, the said Henry S. Foote, ap- 
peared and filed her answer, also denying the 
allegations of the complaint The said 
Palmer, administrator, and said William H. 
Gray, also, filed similar answers. 

On October 23, 1855, all the said parties 
in the said two actions, other than said 
infant, by their attorneys of record, and the 
said infant by the said Foote, as guardian ad 
litem, filed a stipulation in writing, duly 
signed by said attorneys and guardian ad 
litem, to consolidate said two actions into 
one. On October 27, 1855, the court made, 
signed, and filed in said consolidated ac- 
tions, a judgment or decree, in which it was 
adjudged that said Franklin G. Gray, de- 
ceased, and Cornelius J. Eaton, were part- 
ners in business from January 1, 1S51, till the 
decease of said Franklin in 1S53, and that 
said partnership embraced all the property, 
real and personal, of said parties; and each 
of them, the said Franklin O. having three 
fourths, and said Cornelius J. Eaton one 
fourth interest therein, and adjudging to 
said Eaton one fourth interest; also, ad- 
judging that there was a like partnership 
existing between the said Franklin C. and 
William H. Gray, but that said last partner- 
ship was subject and subordinate to said 
partnership between said Eaton and said 
Franklin C. Gray; that is to say, that said 
Franklin C. and William H. Gray were part- 
ners in the three fourths interest in the said 
partnership of said Franklin C. Gray and 
Cornelius X Eaton, held in the name of said 
Franklin C, the said William H. Gray hold- 
ing one third and the said Franklin C. two- 
thirds of said three fourths interest in said 



partnership between said Eaton and Gray, 
and adjudging such interest to said William 
H. Gray; also adjudging that said Matilda 
C. and Franklina C. Gray were each entitled 
to one half the interest which said Franklin 
C. would have if living. The judgment or 
decree ordered an account to be taken and 
stated, and appointed a commissioner to 
state the accounts of the said partners and 
to make sales of the property, real and per- 
sonal, in pursuance of the directions of the 
judgment, or of any further judgment or 
order that might be made by the court On 
March 25, 1S5G, the commissioner made a 
report, stating the several accounts and 
showing the partnership property on hand, 
real and personal, which included the prem- 
ises in question. April 7, 1S56, the court 
entered an order confirming said report, 
and directing a further judgment or decree 
to be entered in pursuance therewith. On 
the same day the court made, signed and 
filed in said consolidated action a further 
and final judgment or decree in pursuance 
of said order, in which, among other things, 
the commissioner before appointed was di- 
rected to proceed and sell said partnership 
property, in pursuance of the directions in 
the said prior judgment, receive the pro- 
ceeds, and pay over portions of the proceeds 
and divide the remainder in a specified man- 
ner. The said judgment so signed and filed 
was regularly entered in the judgment book 
of said court as required by the statute. 
Afterward, May 3, 1S56, the said commis- 
sioner in pursuance of the direction of said 
two judgments or decrees, after duly adver- 
tising the sale, sold the said real property, 
as directed by said two judgments, or de- 
crees, including the premises in question. 
The commissioner having reported the said 
sale, the same was confirmed by the court, 
May 14, 1S5G. The premises in question 
were sold at their full value, and conveyed 
by said commissioner to Gwyn Page, and the 
title thus acquired has become vested in the 
defendant, Lucy B. Page. At the time of 
said sale, the said commissioner, for the 
purposes of said sale had in his possession 
the said original final judgment made and 
filed April 7, 1856, also, a certified copy 
thereof. He inadvertently failed to return 
said original to the files of the court, but 
retained it in his possession for nine years 
thereafter, when it was found and returned 
to the files, but the judgment had been duly 
entered, and was of record in the judgment 
book, as required by statute. The clerk 
neglected to attach together the proper pa- 
pers and make up the judgment roll in said 
consolidated action as prescribed by the stat- 
ute, till November 24, 1S56, long after said 
sale, and at the time of making up said roll 
at said last named date, the said original 
judgment, made and filed on the said 7th 
of April, 1S56, was in the possession of said 
commissioner, and not in the custody of 
said clerk, and was, consequently, not at- 
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tacked to said roll. No other evidence of a 
due service, or want of service of summons 
on said infant defendant in said case of 
Eaton v. Palmer et ah, is now found in the 
record or the files of the case, than is herein* 
before, and in the opinion of the court 
stated. Subsequent to said sale and con- 
veyance, an appeal to the supreme court of 
California from said decrees in said consol- 
idated actions of Gray v. Eaton & Palmer, 
Administrators, et al., and Eaton v. Palmer, 
Administrator, et al., was taken by said de- 
fendants, Matilda C. and Franklina C. Gray, 
and upon said appeal, at the April term, 
1858 [9 Cal. GIG], the judgment, or decree in 
said cause of Eaton v. Palmer et al. was 
reversed, so far as it affected the rights of 
said infant defendant, Franklina G. Gray, 
on the ground that there had been no suffi- 
cient service of summons, but not reversed, 
as to the other parties, and as to the other 
action of Gray v. Eaton, Palmer et al., the 
judgment was reversed, as to both the de- 
fendants Matilda G. and Franklina 0. Gray, 
on the ground of insufficiency of evidence to 
justify it, and the cause remanded for fur- 
ther proceedings. 

The statute in force at the time when the 
actions were commenced, and the decree or 
judgment rendered, by virtue of which the 
premises were sold, provided for service on 
non-resident defendants as follows, to-wit: 

"When the person on whom the service 
is to be made resides out of the state, * * * 
and the fact shall appear by affidavit, to the 
satisfaction of the court, or a judge thereof, 
or a county judge, and it shall, in like man- 
ner appear that a cause of action exists 
against the defendant in respect to whom 
the service is to be made, or that he is a 
necessary or proper party to the action, such 
court or judge may grant an order that the 
service be made by the publication of the 
summons. 

"The order shall direct the publication to be 
made in a newspaper, to be designated, as 
most likely to give notice to the person to be 
served, and for such length of time as may be 
deemed reasonable, at least, once a week; 
provided, that publication against a defend- 
ant residing out of the state, * * * shall 
not be less than three months. In case of 
publication where the residence of a non-res- 
ident * * * is known, the court or judge 
shall, also, direct a copy of the summons and 
complaint to be forthwith deposited in the 
post-office directed to the person to be served 
at his place of residence. When publica- 
tion is ordered, personal service of a copy of 
the summons and complaint, out of the state, 
shall be equivalent to publication and deposit 
in the post-office. 

"In either case, the service of the summons 
shall be deemed complete at the expiration 
of the time prescribed by the order for publi- 
cation. 

"Proof of the service of the summons shall 
be as follows. In case of publication the af- 



fidavit of the printer or his foreman, or prin- 
cipal clerk, showing the same, and an affi- 
davit of a deposit of a copy of the sum- 
mons in the post-office, if the same shall have 
been deposited." 

The plaintiff has acquired such title as 
Matilda G. and Franklina G. Gray had to the 
premises in controversy, after the sale and 
conveyance made under said judgment, and 
the defendant has the title derived under 
said sale. The other facts necessary to com- 
prehend the points decided are stated in the 
opinion. 

J. B. Harmon, for plaintiff. 
Williams & Thornton, for defendant. 

SAWYER, Circuit Judge. If the decree, or 
"judgment," as the statute of California 
terms it, in the consolidated actions of Gray 
v. Eaton, Palmer et al., was upon its face a 
valid decree or judgment, and if it authorized 
the sale under which defendant claims, at 
the time it was made, the sale is valid, and 
it passed the title; and the subsequent re- 
versal of the decree by the supreme court of 
California on appeal, did not invalidate the 
title thus acquired, while the decree was in 
force. This is settled by the case of Gray 
v. Brignardello, 1 Wall. [6S U. S.] G33-63T, 
in which this identical sale was under con- 
sideration. The question, then, is, was there 
a valid decree, or judgment, authorizing the 
sale in force at the time the said sale was 
made? 

By some oversight, in the case of Gray v. 
Brignardello, only the interlocutory decree of 
the 27th of October, 1S55, was introduced in 
evidence, and the supreme court, finding only 
this decree in the record, necessarily as- 
sumed that there was no other, and held that 
this decree, being interlocutory, only, did not 
authorize a sale. The sale was held to be 
void on the ground that there had been no 
final decree entered authorizing it In the 
present case, as shown by the findings, it 
appears, that the commissioner on the 23th 
of March, 1856, made his report as required 
by the said interlocutory decree of October 
27, 1855; that his report was duly confirmed, 
and a final decree in accordance therewith 
directed by order of the court, on the 7th of 
April, 1856, and on the same day, in pursu- 
ance of such order, a final decree was drawn 
up, signed by the judge, filed in the case, 
and afterward duly entered in the judgment 
book; and that the commissioner had the 
original decree so signed and filed, in his 
possession for the purposes of the sale, at 
the time of making said sale. The said de- 
cree of the 7th of April, 1S36, in terms em- 
powers the commissioner to sell. If these 
several decrees were valid, at the time of the 
sale, the sale under them is valid, and the 
title to the property has passed to the de- 
fendant, Lucy B. Page. Although the same 
title is in question, the ground upon which 
Gray v. Brignardello was reversed, is obvi- 
ated in this case, by the introduction of the 
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decree therein omitted, and the decision must 
depend upon other points not determined in 
that case. The question now is, whether it 
appears upon the face of the record, that the 
court had no jurisdiction to make a decree 
that should be binding upon all, or any, of 
the defendants, for, as expressed in a very 
old case, "the rule of jurisdiction, is, that 
nothing shall be intended to be out of the 
jurisdiction of a superior court, but that 
which especially appears to be so." Peacock 
v. Bell, 1 Saund., 74. The record in the con- 
solidated action is here attacked collaterally, 
and, not on appeal, or in a direct proceeding 
of any kind to reverse, set aside, or vacate 
the decree. The rule is different in the two 
cases. When attacked collaterally, it is not 
enough, that the record does not affirmatively 
show jurisdiction, but on the contrary, it 
must affirmatively show that the court did 
not have jurisdiction, or the decree will be 
valid until reversed on appeal, or vacated in 
some direct proceeding taken for that pur- 
pose. Hahn v. Kelly, 34 Cal. 391; Grignon's 
Lessees v. Astor, 2 How. [43 U. S.] 319, 340, 
341, 343; Voorhees v. Bank of U. S., 10 Pet 
L35 U. S.J 449, 471-473, 475; Sargeant v. State 
Bank of Indiana, 12 How. [53 U. S.] 3S4-3S6; 
Huff v. Hutchinson, 14 How. [55 U.S.] 588; Ex 
parte Watkins, 3 Pet. [28 U. S.] 193; Town 
of Huntington v. Town of Charlotte, 15 Yt 
46; Foote v. Stevens, 17 Wend. 483; Granger 
v. Clark, 22 Me. 128. If the decree under 
which the sale in question was made is void, 
it is on the ground that it appears on the face 
of the record, that there was no service, in 
any mode recognized by the statute, upon the 
infant defendant, Franklina C. Gray, who 
was, at the time, a resident of the state of 
New York, and the court failed to acquire 
jurisdiction of her person. Since the trial 
of other cases in this court involving titles 
derived under the same sale, the subject of 
the validity of judgments obtained upon pub- 
lication of summons on a collateral attack, 
has undergone, in the case of Hahn v. Kelly, 
34 Cal. 391, a more thorough investigation in 
the supreme court of the state of California 
than it had ever before received in that court 
After an elaborate discussion of the whole 
question, prior decisions, upon some points, 
were somewhat modified, and the law upon 
the subject, so far as this state is concerned, 
was finally settled. This decision has been 
repeatedly affirmed by subsequent decisions, 
both before and since the change in the con- 
stitution of the court, and as it settles the 
law of California upon the subject, I regard 
it as binding upon this court, which, in the 
present action, is only administering the 
laws of the state of California.3 Besides, I 
am satisfied that the decision rests upon 

s "This construction of a state law upon a 
question affecting the title to real property in 
the state by its highest court, is binding upon 
the federal court" Williams v. Kirtland, 13 
Wall [80 U. S.] 311, decided since the decision 
of this case. 
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sound and well established legal principles, 
often recognized by adjudications of the 
supreme court of the United States. Under 
the decision in Hahn v. Kelly, I have no 
doubt that upon the face of the record in the 
consolidated actions of Gray v. Palmer, Ba- 
ton, et al., and Eaton v. Palmer et al., when 
presented in a collateral proceeding, the court 
must be held to have acquired jurisdiction 
of the person of Franklina C. Gray, for the- 
purposes of determining her rights in the 
subject matter of those actions. In the for- 
mer case, there is no room for doubt. Be- 
sides, in that very case, on appeal from the 
decree now under consideration, the very 
question was directly presented to the appel- 
late court, whether there was a valid service 
on said infant, under the laws of California;, 
and it was held on said appeal to be a valid 
service, but the decree was reversed on other 
grounds. Gray v. Palmer, 9 Cal. 610, 637. 
Thus, the question whether there was a valid 
service, under the statutes of California, was 
directly determined in the affirmative by the* 
highest court in the state on appeal, wherein 
the question was directly made and decided. 
But it was held on the same appeal, that 
there was no sufficient service on the said 
infant, Franklina C. Gray, in the other case- 
of Eaton v. Palmer, and the decree as to that 
case was for this error reversed only "so- 
far as it affects the rights of the infant, 
Franklina C. Gray," and was not disturbed 
as to any of the other defendants. Id. 641. 
But this was after the sale in question, and 
the question'on appeal is a very different one 
from the question presented when the judg- 
ment is attacked collaterally, as is the case 
now in hand; and it does not follow that the 
decree was not valid at the time of the sale, 
as to the infant, on a collateral attack, be- 
cause it was afterward reversed on appeal- 
on the ground stated. At the time of the sale, 
a purchaser was entitled to rely on the valid- 
ity of the decree, unless it affirmatively ap- 
peared on the face of the record that the 
court had no jurisdiction of the infant. Does 
a want of jurisdiction so appear? I think 
not Certainly not under the principles es- 
tablished by the supreme court of California 
in the case of Hahn v. Kelly, supra, and 
subsequent cases affirming it 

The provisions of the statute in force, at 
the time of the pendency of the action re- 
specting service on non-resident defendants, 
who were necessary parties to actions, and 
respecting judgments, and judgment rolls 
affecting the question, are found in the find- 
ing of facts, and need not be repeated here. 
The statute, it will be perceived, does not 
provide what shall be done with the orders 
of publication, or the affidavits upon which 
they are based. They do not constitute any 
part of the judgment roll, as was held in 
Hahn v. Kelly, 34 Cal. 404,-429. We can only- 
look to the judgment roll in a collateral at- 
tack, for that, and that only, is the record. 
Id. 404, 425, 429. Upon the same point, the- 
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supreme court of California, in Sharp v. 
Daugney, 33 Cal. 512, 513, says: 

"The order of publication, and the affida- 
vit on which the order was based, were also 
in evidence, but as neither the one nor the 
other constituted any part of the proof of 
service, they were both foreign to the rec- 
ord, by which, in a collateral attack upon 
the judgment, we can only be advised con- 
cerning the jurisdiction of the court to pro- 
nounce it. The circumstance that papers 
not belonging to the judgment roll are found 
commingled with it, or attached to other pa- 
pers that do belong to it, can create no em- 
barrassment. The case is one of mixture 
and not of fusion, and the papers not falling 
within the statute definition of a 'judgment 
roll,' must be treated as of no effect." 

The record imports absolute verity, and 
cannot be impeached from without See 34 
Cal. 422 et seq. The statute in force when 
the judgment or decree in question was ren- 
dered, provided— Firstly, that the judgment 
should be entered in the judgment book; 
secondly, that "immediately after entering 
the judgment, the clerk should attach togeth- 
er and file the following papers, which shall 
constitute the judgment roll: (1) In case the 
complaint be not -answered by any defend- 
ant, the summons, with the affidavit or proof 
of service, and the complaint, with a mem- 
orandum endorsed on the complaint that de- 
fault of defendant in not answering was en- 
tered, and a copy of the judgment; (2) in all 
other cases, the summons, pleadings and a 
copy of the judgment, and any orders relat- 
ing to a change of parties." 

Taking the view most favorable to plain- 
tiff, and regarding the judgment in question 
as one by default, although there was a 
guardian appointed and an answer filed, and 
examining the papers which constitute the 
judgment roll, or the record, and we find an 
affidavit of the printer showing publication 
of summons. This is all we would expect to 
find in that affidavit. The printer's affidavit 
never covers any fact other than the publi- 
cation of summons. That branch of the 
proof is fully covered. The affidavit of de- 
posit of a copy of the complaint and sum- 
mons in the post office, or of the statutory 
substitute, personal service of a copy at the 
residence of defendant abroad, covers a sep- 
arate and independent fact, and is always 
made by a different party. In this case, no 
affidavit now appears on the record as to de- 
posit in the post office, or personal service 
abroad as a substitute. The record, there- 
fore, is simply silent on the subject It does 
not affirmatively appear by the record, or 
\yy evidence on? file, or otherwise, what was 
done, or that anything was done upon this 
point; nor does it appear that nothing was 
done. The record is simply silent. Nor does it 
appear by the record that the residence of the 
infant was known to the plaintiff, unless it 
can be inferred from the fact that because the 
plaintiff in the other case of Gray v. Palmer 



[supra] was aware of her residence, that Ea- 
ton must, also, have been aware of it But, 
in a collateral attack upon the judgment, we 
are not authorized to arrive at conclusions 
in this mode, although this is the way the 
supreme court of California seems to haVe 
arrived at its conclusions on appeal. It does 
not appear, therefore, that it was a case re- 
quiring a deposit, or if it does, it does not 
affirmatively appear that the deposit in the 
post office was not made. The record is sim- 
ply silent on the subject. It neither appears 
in the judgment roll nor record, nor even in 
the files or minutes of the court, so far as 
they have been presented in this case, 
whether there was a deposit in the post of- 
fice; or a personal service abroad, as a sub- 
stitute, or not. There is simply nothing on 
the subject, except what is shown by the 
findings. It is . notorious that at that time 
papers were carelessly kept, and much neg- 
ligence prevailed in making up judgment , 
rolls. In this very case, the papers were not 
attached together and filed as a judgment 
roll, until November 24, 1856,— long after the 
time prescribed by the statute, and of the 
sale; and, even then, a copy of the final 
judgment was omitted from the roll, al- 
though the judgment itself had been duly 
entered in the judgment book. Ait that time, 
and for a long time afterward, the original 
draft of the judgment signed by the judge, 
and filed in the case, was in the hands of 
the commissioner, and, doubtless (though it 
does not so affirmatively appear), for the 
purpose of the reference, all the papers were, 
from time to time, also in the hands of the 
commissioner. Ample, opportunity for loss 
was afforded, and no little neglect occurred. 
Some of the papers may have been lost dur- 
ing that time, and for that reason may have 
been omitted. If so, the rights of parties 
purchasing cannot be affected by the care- 
lessness of the clerk in performing the man- 
ual duty of keeping and attaching together 
the proper papers designated by the statute 
as constituting the judgment roll. Lick v. 
Stockdale, 18 Cal. 223; Sharp v. Lumley, 34 
Cal. 614. In this case, during the long delay 
in attaching together the papers to form a 
judgment roll, some were mislaid, and others 
may well have been lost But however this 
may be, the court is a superior court, and 
under the authorities cited, when the rec- 
ords of such court is silent, all intendments 
are in favor of the judgment. In such cases, 
that is to say, when the record is silent, it 
certainly does not show affirmatively a want 
of jurisdiction. Looking to the' judgment 
roll alone, in this case, a want of jurisdic- 
tion is not disclosed by the record. The 
most that can possibly be said is that it 
does not affirmatively show a service on the 
infant in any mode recognized by law; but 
as we have seen, this is insufficient to in- 
validate a judgment on a collateral attack. 

If it is admissible to go outside of the 
judgment roll to the files and minutes of 
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the court for the purpose of impeaching the 
record,— but it is not; Halm v. Kelly, supra, 
— we find nothing more in this case of an 
affirmative character tending to impeach the 
judgment. We simply find the same absence 
of the material facts, that is found in the 
roll or record. But, npon looking at the 
order appointing a guardian ad litem" in the 
case of Eaton v. Palmer [supra], in which 
the defective service exists, if auywhere, we 
find a recital in the order, that, "it appear- 
ing to the satisfaction of the court, from 
the said petition and consent (consent to act 
as guardian), and the other papers and cer- 
tificates on file in said action, that the said 
infant defendant, Franklina O. Gray, is under 
the age of fourteen years; that she is u 
necessary party to the complete determi- 
nation of the controversy in the said action; 
^ind that the service of the summons in the 
said action upon her has been completed 
upwards of ten days, it is, on motion of 
Glassell and Leigh, attorneys for the said 
plaintiff, ordered that Henry S. Foote be, 
and he is hereby appointed guardian ad 
litem," etc., etc. This is an express adjudi- 
cation that there was a service, and the 
.court, certainly, had jurisdiction to deter-, 
mine this question. The evidence upon 
which it acted may have been subsequently 
lost. The record certainly contains nothing 
to contradict it And this adjudication is of 
Itself sufficient to sustain the judgment when 
collaterally attacked, if we can look outside 
the judgment roll at all. Sargeant v. State 
Bank of Indiana, 12 How. [53 U. S.] 3S4, 
■385; Grignon's Lessees v. Astor, 2 How. 
[43 U. S.] 319, 340, 341; Voorhees v. Bank 
of U. S., 10 Pet [35 U. S.] 472, 473; 
Ei-win v. Lowry, 7 How. [4S U. S.] 181; 
Landes v. Brant, 10 How. [51 U. S.] 370, 
371; Lick v. Stockdale, 18 Cal. 223; Hahu 
v. Kelly, supra, In Erwin v. Lewis, the 
court say, "We hold that wherever a judg- 
ment is given by a court having jurisdiction 
of the parties and of the subject matter, 
the exercise of jurisdiction warrants the pre- 
sumption, in favor of the purchaser, that 
the facts which were necessary to be proved 
to confer jurisdiction were proved." 7 How. 
C4S U. S.] 1S1. In Sargeant v. State Bank of 
Indiana, 12 How. [53 U. S.] 3S4, the recital 
was, "It appearing to the court now here, that 
proper legal notices having been given, of 
the motion, it is by the court ordered," etc.; 
and the court say (page 3S5), "the real, veri- 
table record informs us that legal and suffi- 
cient notice was given to the heirs of Sam- 
uel Sargeant, but whether by this paper (a 
paper found among the files) or in what 
other mode (except that it was legal and 
sufficient), we are not told, and are not at 
liberty in this case to indulge in inferences 
-against the verity of the record. It is a prin- 
ciple well settled, too, in judicial proceed- 
ings, that whatever may be the power of 
a superior court in the exercise of regular 
appellate jurisdiction, to examine the acts 



of an inferior court, the proceedings of a 
court of general and competent jurisdiction 
cannot be properly impeached and re-exam- 
ined collaterally by a distinct tribunal, one 
not acting in the exercise of appellate power. 
To permit the converse of this principle in 
practice, would unsettle nine tenths of the 
rights and titles in any community, and 
lead to infinite confusion and wrong." The 
syllabus in Grignon's Lessees v. Astor is: 
"It was for the court to decide upon the ex- 
istence of the facts, which gave jurisdic- 
tion; and the exercise of jurisdiction war- 
rants the presumption, that the facts which 
were necessary to be proved, were proved." 
2 How. [43 U. S.] 319. And the court say: 
"The granting the license to sell is an adju- 
dication upon all the facts necessary to give 
jurisdiction, and whether they exist or not, 
is wholly immaterial, if no appeal is taken; 
the rule is the same, whether the law gives 
an appeal or not; if none is given from the 
final decree, it is conclusive on all whom it 
concerns." Id. 340. 

In Voorhees v. Bank of U. S. land of a 
non-resident debtor was sold under a pro- 
ceeding in attachment It was "contended 
by counsel for plaintiff in error, that all 
the requisitions of the law are conditions pre- 
cedent; which must not only be performed 
before the power of the court to order a 
sale, or the auditors to execute it can arise, 
but that strict performance must appear on 
record." 10 Pet [35 U. S.J 471. But the 
court say on this point, "The process which 
they adopted was the same as prescribed by 
the law; they ordered a sale, which was 
executed, and on the return thereof, gave 
it their confirmation. This was the judg- 
ment of a court of competent jurisdiction on 
all the acts preceding the sale, affirming 
then* validity in the same manner as their 
judgment had affirmed the existence of a 
debt There is no' principle of law better 
settled than that every act of a court of 
competent jurisdiction shall be presumed to 
have been rightly done, till the contrary ap- 
pears; this rule applies as well to every 
judgment or decree rendered in the various 
stages of their proceedings, from the initia- 
tion to their completion, as to their adjudi- 
cation that the plaintiff has a right of ac- 
tion. Every matter adjudicated becomes a 
part of their record; which henceforth proves 
itself, without referring to the evidence on 
which it has been adjudged. 

"In this case the court issued an order of 
sale, agreeably to law, which having been 
returned by the auditors, and 'being inspect- 
ed, the court grant judgment of confirmation 
thereon.' It is, therefore, a direct adjudi- 
cation that the order of sale was executed 
according to law. They had undoubted au- 
thority to render such a judgment; and there 
is nothing on the record to show that it 
was not rightfully exercised. If the defend- 
ants* objections can be sustained, it will be 
on the ground that this judgment was false-; 
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and that the order of sale was not executed 
according to law, because the evidence of 
its execution was not of record. The same 
reason would equally apply to the non-resi- 
dence of the defendant within the state, the 
existence of a debt due the plaintiff, or any 
other creditor, which is the basis on which 
the whole proceeding rests. The auditors 
are equally silent on the evidence upon 
which they reported that debts were due l>y 
the defendant, as on the evidence and no- 
tice of due publication; but no one could 
pretend that the judgment that the debts 
reported were due, shall be presumed to be 
false. Though the able and ingenious argu- 
ment of the defendant has not been direct- 
ed at this part of the judgment of the court 
of common pleas, the grounds of objection 
are broad enough to embrace it; for, in rest- 
ing their case on the only position which 
the record leaves them, they necessarily af- 
firm the general proposition that "a sale by 
order of a court of competent jurisdiction, 
may be declared a nullity in a collateral ac- 
tion, if their record does not show affirma- 
tively the evidence of a compliance with the 
terms presci-ibed by law in making such 
sale. We cannot hesitate in giving a dis- 
tinct and unqualified negative to this propo- 
sition, both on principle and authority too 
well and long settled to be questioned." Id. 
472. 

And in Lick v. Stockdale, IS Cal. 223, the 
recital of service was held conclusive, even 
when the question was presented on appeal 
from the judgment. The court say: "Sev- 
eral assignments of error are made: 1st 
That the judgment roll does not show that 
the court ever acquired jurisdiction over the 
person of Stockdale, one of the defendants; 
but the finding of the court is that the de- 
fendant was duly served with process, and 
this recital is sufilcient to show that the 
court had jurisdiction. The judgment does 
not depend upon the performance of the cler- 
ical duty of making up the judgment roll, or 
the preserving of the papers. It is enough 
if the facts exist which are required to give 
jurisdiction to the court; and the finding in 
this case is that they do exist, though the 
summons and returns— the usual evidence- 
may have been lost or mislaid." 

In Hart v. Seixas, 21 AVend. 40, the court 
went still further, probably too far, when the 
case is on appeal. So in the case in hand, 
the appointment of a guardian ad litem, the 
recital of the service of process in the order 
(or whether recited or not), the subsequent 
proceeding ordering a sale, confirmation of 
sale, etc., are as much an adjudication that 
the proper proceedings had been taken, as 
the several proceedings referred to were ad- 
judications upon a similar point in the cases 
cited, and in several of those cases the de- 
fendants were non-residents. And there is 
nothing in the record, or even in the files, or 
other evidence introduced, outside the tech- 
nical record, inconsistent with the adjudica- 



tion. There is simply a failure to state in 
the record, as it now exists, what the evi- 
dence as to one particular upon the question 
of due service was, and under the authorities 
cited, and especially in the case of Hahn v. 
Kelly [supra], the presumption that tlK» 
court had the necessary evidence and prop- 
erly adjudicated the question, must prevail 
in this collateral attack. 

It has been earnestly urged that this pre- 
sumption in favor of the record does not pre- 
vail when it appears that the party to be 
served resides out of the state, and beyond 
the territorial jurisdiction of the court; that 
it only applies when the party resides, or is 
presumed to reside, within the territorial ju- 
risdiction of the court; that when the record 
shows, as in this case, that the party to be 
served is not within the territorial jurisdic- 
tion of the court, the presumption is chan- 
ged, and that the record must affirmatively 
show the performance of all acts necessary 
to give jurisdiction of the person in such an 
action, and this was once so held by this 
court But aside from that case, I do not 
find this position thus broadly stated sus- 
tained by the authorities, and with defer- 
ence to the opinion in the case referred to, I 
can find no substantial ground for making 
this distinction. The authorities cited by 
plaintiff's counsel do not appear to me to 
sustain the position. They are cases depend- 
ing upon different principles, in actions pure- 
ly and strictly personal, which will be briefly 
alluded to in the course of this opinion, but 
which, it appears to me, have no application 
to this case, or to the class of cases to which 
this belongs. The presumption in favor of 
the validity of judgments of superior courts 
in cases where there is a mode provided by 
law for acquiring jurisdiction for the pur- 
poses of the action, are not made to rest on 
the fact that the parties to the proceeding re- 
side within the territorial jurisdiction of the 
court, but upon the character of the courts 
themselves, and the great principles of pub- 
lic policy which require that some confidence 
should be reposed in the i)roceedings»of the 
higher judicial tribunals of the land. The 
law of California, as of most other states, 
provides means by which jurisdiction of the 
parties in certain cases may be acquired, 
both when they reside within and without 
the territorial jurisdiction of the court. The 
means in the case of residents may be, and 
they usually are, different from those pre- 
scribed in cases of non-residents- But the 
court can no more acquire jurisdiction of a 
resident without pursuing the course pre- 
scribed by law to acquire jurisdiction of such 
resident, than it can acquire jurisdiction of 
a non-resident, without pursuing the course 
prescribed for acquiring jurisdiction of such 
non-resident, and, in the latter case, it as 
clearly has jurisdiction to determine for it- 
self whether it has acquired jurisdiction, as 
in the former. In determining that question 
it exercises the same kind of judicial func- 
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tions as it would in determining whether it : 
has acquired jurisdiction of a resident, and 
having jurisdiction to determine the ques- 
tion, and having determined it, in a case 
where the law provides for acquiring juris- 
diction of a non-resident, is not the adjudica- 
tion entitled to the same credit, and are not 
the same presumptions as to the correctness 
of the determination to prevail, in the one 
case, as in the other? Are not the same 
principles of public policy as applicable to 
one as to the other? If not, why not? It 
rests upon those who maintain a different 
doctrine to present some solid reason for 
making the distinction. In Halm v. Kelly, 
34 Cal. 426, 42T, one of the justices observes 
on this point: 

"The court exercises the same functions 
and the same jurisdiction in determining 
whether there was a service, whether per- 
sonal, and the evidence is the certificate of 
the sheriff, or affidavit of a party competent 
to serve the process, or by publication, and 
the evidence is by the affidavit of the print- 
er. And I see no reason why the same pre- 
sumption should not arise in one case as in 
the other. It is a record in either case, for 
the statute makes it so in one case as well 
as in the other. And the record must be 
tried by itself alone. There is no new juris- 
diction, either as to the person or subject 
matter conferred on the court by the statute 
authorizing service by publication of sum- 
mons. The service is made in cases involv- 
ing the ordinary process of the court. Only 
the mode of serving process is modified in 
certain cases within its ordinary jurisdiction. 

"In some of the states a service was for- 
merly, and, doubtless, now is, made by leav- 
ing a copy of the summons at the residence 
of the defendant, with some person of suit- 
able age and discretion, or at his last known 
place of residence. I am not aware that 
any different rule of presumptions in courts 
of record was applied ico the record of a do- 
mestic judgment on a service of this kind, 
from that applied to a service upon the par- 
ty himself. Yet this can no more be called 
a personal service than a service by publica- 
tion. The- only question at last is, was there 
a service in any legal mode? and the court 
has jurisdiction to determine that question. 
If the court determining the question is a 
court of record, the judgment record im- 
ports absolute verity, and whatever that 
says must be taken as true. If the record 
in fact does not speak the truth, the only 
remedy of the party is to attack it directly 
on appeal, or in the court of which it is a 
record, if under the circumstances it can 
there be corrected, or by some direct suit, 
or proceeding known to the law to vacate, 
it" See, also, Id. 415; and Coit v. Haven, 
30 Conn. 199 Voorhees v. Bank of U. S., 10 
Pet [33 U. S.3 4G9; Sargeant v. State Bank 
of Indiana, 12 How. [53 U. S.] 3S5,— which 
were cases of non-residents and absentees. 

I will now notice some of plaintiff's au-* 
9FED.CAS.— 71 
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thorities on the points before discussed. In 
the case of D'Arcy v. Ketchum, 11 How. 
[52 IT. S.] 1GG, cited by plaintiff, the record 
stated affirmatively that there was no serv- 
ice. In Hollingsworth v. Barbour, 4 Pet. 
[29 U. S.] 466, the party "did not claim as 
locator" (Id. 473), and the case was not with- 
in the statute authorizing a service by publi- 
cation. The whole proceeding was unau- 
thorized, as the court was not empowered to 
obtain jurisdiction in the mode attempted. 
Id. 474^76. In Boswell's Lessees v. Otis, 9 
How. [50 U. S.] 348, the court did not have 
jurisdiction of the particular subject matter 
in controversy, in the mode of procedure 
adopted, and there was no authority under 
the statute to proceed against the person, or 
against the land without a service on the 
person. The case of Harris v. Hardeman, 
14 How. [55 U. S.] 334, was not a case of 
collateral attack. The court below upon a 
direct attack while the proceedings were 
still, "as it were,, in fieri," by motion as a 
substitute for a writ of error coram vobis or 
audita querela, had set "the judgment aside. 
Id. 345, 346. This action was thereupon af- 
firmed upon writ of error. Besides the rec- 
ord disclosed what the service was. The 
court say, also, that there is "less show of 
objection to such action on the part of the 
court, as it affects the rights of no third 
parties, but is limited in its consequences to 
the parties to the suit only." Id. 346. And 
even in this case, it is worthy of remark, 
that three of the justices of the supreme 
court dissented. The inapplicability of the 
other cases cited on this point by plaintiffs, 
upon examination will be found to be equal- 
ly obvious. They are, with but few excep- 
tions, cases strictly personal, wherein judg- 
ments for money have been rendered against 
non-residents where there was no possibility 
of a personal service, and where, also, there 
was no provision of law whatever for pro- 
curing a constructive service; and the ques- 
tion has arisen in a subsequent suit between 
the same parties, upon the judgment, in the 
state where the defendant resides. The, 
question is presented when the transcript of 
the personal judgment is offered in evidence 
in the foreign jurisdiction, and constitutes 
the very basis of a new action. In such 
cases it has been held that the' judgment 
may be attacked collaterally on the ground 
of want of jurisdiction of the person, and 
this, even when the record affirmatively 
shows a personal service in due form— that 
the fact of service may be inquired into 
without regard to what appears in the rec- 
ord. In short, no force at all is given to the 
record on the question of jurisdiction beyond 
mere prima facie evidence. And in that 
class of cases, where the courts have gone 
so far in disregarding the record x>f a for- 
eign judgment, it is not surprising that, on 
the issue, as to whether jurisdiction of the 
person has been acquired, proof that the de- 
fendant did^not ireside within the territorial 
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jurisdiction, should be regarded as raising a 
presumption that there was no personal 
service sufficient at least to require the rec- 
ord to rebut it by an affirmative showing of 
service. 

This would be but a reasonable presump- 
tion, and especially so, since the law of the 
state provided no mode of acquiring juris- 
diction by even a constructive service. In 
such cases it has been held that the fact of 
an appearance, as well as a service, affirma- 
tively shown by the record, may be dis- 
proved against the record. It is apparent 
that the ordinary rules relating to records 
do not apply at all to this class of cases. 
Those cases clearly depend upon a different 
principle from that involved in the case in 
hand, as was said in Granger v. Clark, 22 
Me. 130; and this is the class of cases in 
which the presumption insisted on hy the 
plaintiff has been indulged. The case of 
Borden v. Fitch, 15 Johns. 121, is one of the 
exceptions. The judgment in that case was 
for a divorce obtained in Vermont by publi- 
cation. It was held invalid in New York, 
for want of personal service within the ter- 
ritorial jurisdiction of the court. But this 
decision would scarcely be regarded as law 
at this day. 

The established doctrine now is, as I un- 
derstand it, in cases of divorce, that the de- 
cree is regarded as acting upon the status 
of the parties. It is substantially treated 
as in the nature of a proceeding in rem, 
the status of the parties corresponding to 
the rem in proceedings in rem; and now, I 
believe, decrees of divorce upon service by 
publication against absent and non-resident 
parties in states where constructive service, 
in this mode, is authorized by statute, are, 
upon the principle indicated, regarded as 
valid in other states. If they are not, then 
thousands of citizens, at this day, must oc- 
cupy very perilous positions. Besides, the 
question is a very different one, when aris- 
ing between the same parties, upon the pre- 
sumption of the record in evidence as the 
foundation for the recovery of a new judg- 
ment for the amount of money recovered* by 
the old judgment, from that which arises 
when the judgment has been executed by a 
sale, and the question is, whether within 
the same territorial jurisdiction, a third par- 
ty has acquired a title to land by virtue of 
such judgment and sale. In the first case, 
the question is, does the defendant in the 
judgment owe the money to the plaintiff? 
It is the old matter in litigation over again. 
If the demand is just, it may be established 
in some other mode; if unjust, a recovery 
certainly ought not to be had. In the other 
case, it is whether a stranger is entitled to 
consider the judgment of a superior court to 
be what it appears to be? May he repose 
any confidence in the action of courts? May 
he act on the presumption that a superior 
court has discharged its duty, and properly 
determined the question of its own jurisdic- 



tion, or must he deal with its judgments at 
his peril? But when a domestic judgment, 
even of the class referred to, is presented 
between the same parties, as a basis of a re- 
covery in another action, the record cannot 
be contradicted, nor can its validity be im- 
pugned, unless the want of jurisdiction af- 
firmatively appears on the face of the record 
itself. . Town of Huntington v. Town of 
Charlotte, 15 Vt 48; Granger v. Clark, 22 
Me. 12S; Coit v. Haven, 30 Conn. 199; Cook 
v. Darling, 18 Pick. 393. 

It is insisted by plaintiff, that the decree 
in which the sale in question took place was 
purely against the person, and that no valid 
judgment against the person can, in any 
case, be had without personal service with- 
in the territorial jurisdiction of the court. 
While I admit that the proceeding is not 
strictly a proceeding in rem, I also think it 
Is not strictly a proceeding against the person. 
The subject matter of the controversy was a 
partnership. The object was to establish a 
partnership, alleged to have existed within 
the territorial jurisdiction of the court, which 
had become dissolved by the death of one of 
the partners, to take an account of the part- 
nership business, wind up and settle the af- 
fairs of the concern, and distribute among 
the parties interested the assets, which assets 
were also within the territorial jurisdiction 
of the court The non-resident defendants 
were not themselves partners, but only inter- 
ested as heirs of the deceased partner. The 
property claimed to belong to the partners 
consisted of both personalty and realty. 
There was no decree asked or made against 
the persons of the defendants, or affecting 
any property other than the alleged part- 
nership property within the territorial juris- 
diction of the court The proceeding is quasi 
in rem, as itonly operates upon specific prop- 
erty, like an attachment proceeding; a pro- 
ceeding to foreclose a mortgage; or to quiet 
title to real estate. In Boswell's Lessees v. 
Otis the court say: "Jurisdiction is acquired 
in one of two ways; first, as against the per- 
son of the defendant, by the service of pro- 
cess; or secondly, by a procedure against the 
property of the defendant, within the juris- 
diction of the court In the latter case, the 
defendant is not personally bound by the 
judgment beyond the property in question. 
It is immaterial whether the proceeding 
against the property be hy an attachment, or 
bill in chancery. It must be substantially 
a proceeding in rem. A bill for the specific 
execution of a contract to convey real estate, 
is not strictly a proceeding in rem in ordi- 
nary cases, but where such a procedure is au- 
thorized by statute on publication, without 
personal service of process, it is substantially 
of that character." 9 How. [50 U. S.] 318. 

These observations are applicable to the 
case in hand. It is substantially, though not 
strictly or technically, a proceeding in rem. 
It is one of that class of cases wherein it is 
necessary to acquire jurisdiction of non-resi- 
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dent parties interested, for the purpose of af- 
fecting the status of the parties with refer- 
ence to other parties, and to specific prop- 
erty, and the specific property itself, in some 
other mode than by personal service. Unless 
a constructive service could be obtained valid 
for the purpose, it would be impossible to 
wind up a partnership through the medium 
of courts by proceedings as to some of the 
parties in invirum, when the partners reside 
in different states. It is one of a class of 
cases everywhere recognized as proper for ac- 
quiring jurisdiction by constructive service, 
when the laws in terms authorize it The 
statute of California provided for acquiring 
jurisdiction by publication of summons, and, 
I have no doubt, that when the statutory 
mode is pursued in such a case, the judgment 
or decree of the court disposing of the prop- 
erty is binding, as to the property, upon the 
nonresident parties. Jurisdiction is thus ac- 
quired for the purposes of the case in a law- 
ful mode, although a party is absent. Where- 
as, in the case before referred to, of a pxuely 
personal judgment, there was no possibility 
of acquiring jurisdiction of the parties by 
any kind of service known to the law. In a 
collateral attack upon the judgment in such 
a case as that now under consideration, the 
question of jurisdiction must be determined 
upon the same principles as are applied when 
the question is, whether jurisdiction has been 
acquired of the person of a resident defend- 
ant In the case of Hahn v. Kelly [supra], 
so often referred to, the defendant, Jones, 
in the action to foreclose the mortgage, was 
in Washington, D. C, at the time of the serv- 
ice, or attempted service, by publication. 
That case settles the law for the state of Cali- 
fornia; and, I believe, upon solid principles. 
From knowledge derived from a large expe- 
rience, judicial and otherwise, in the state of 
California, I very much doubt, whether, un- 
der any rules less favorable to the sanctity of 
judgments of our superior courts, when pre- 
sented for review in collateral proceedings, 
than that established in Hahn v. Kelly, a 
judgment could be found in the state, ren- 
dered during the first ten years of its judi- 
cial history, upon service by publication, that 
would stand the test of judicial scrutiny. 
And yet, owing to the transitory character of 
our population, during that time, the titles to 
vast amounts of real estate now depend upon 
■fhe validity of just such judgments. Pub- 
lic policy demands that some confidence 
should be reposed in the judgments of our 
highest tribunals, and titles derived through 
sales sanctioned by judicial decrees, should 
not, years afterward, be lightly declared in- 
valid. To adopt a different rule in this 
court from that established as the law of the 
state, would be to make the rights of the par- 
ties depend upon the particular court admin- 
istering the laws within the same territorial 
jurisdiction in which the action is brought, 
and not upon the laws of the state of Cali- 
fornia, which we, in cases of this kind, are 



supposed to administer.. Although this court 
may be regarded, as in some sense, a differ- 
ent jurisdiction from the state courts, yet it 
has the same territorial jurisdiction, and ad- 
ministers the same general laws as the state 
courts, and the judgments of the latter, in the 
said actions of Gray v. Palmer and Eaton v. 
Palmer, must be regarded in this court, for 
the purpose in hand, as domestic, and not 
foreign judgments. Since the decision in 
Hahn v. Kelly, it has not only been afiirmed 
by the supreme court of the state in numer- 
ous instances, but it has also been hereto- 
fore followed in this court. Prieto v. Wells 
[Case No., 11,420]. 

That the papers constituting the judgment 
roll under the statute were not attached to- 
gether by the clerk till long after the sale, 
and that a copy of the final judgment or de- 
cree was then omitted by the clerk cannot 
affect the rights of the parties. The law re- 
quired the judgment to be entered in a book 
to be called a judgment book, and a copy to 
be annexed to the judgment roll. I take it 
that the original judgment, so entered in the 
judgment book is, at least, a record of as 
great solemnity as the copy attached to the 
judgment roll. Under the statute, the judg- 
ment is in a condition to be executed as soon 
as entered, and before the papers are at- 
tached together to form a roll, and before 
docketing. So held in Sharp v. Luniley, 31 
Cal. 614, and other subsequent cases. See, 
also, Gray v. Palmer, 28 Cal. 419, 420. The 
latter case is an appeal from the final judg- 
ment of the district court dismissing the case 
involved in this controversy after the re- 
versal of the judgment in question. But the 
appeal was not taken in time, and the ques- 
tion as to the propriety of dismissing the ac- 
tion could not be determined. 

There is nothing in plaintiff's point that the 
commissioner's deed is void, because the sale 
is recited to have been made under the decree 
of October 27, 1855, when it was in fact made 
under the decree of April 7, 1S5G. In point 
of fact, strictly speaking, the recital in 'the 
deed is only that "James D. Thornton was 
appointed commissioner to sell," etc., under 
said decree, and this is strictly true. It was 
under that decree that he was appointed 
commissioner to sell. By the terms of that 
decree, he was directed to sell in pursuance 
of the directions in that decree, and of such 
further directions as the court should give. 

And again in the final judgment, or de- 
cree, of April 7, 1856, the commissioner was 
directed "to proceed to sell all the property, 
real and personal, of the said partnerships, 
as directed in the former decree of this 
court"; and it was "further ordered" in said 
final decree "that in all things not otherwise 
herein provided the said commissioner do 
observe and obey the former decree herein 
rendered"; that is to say, the decree of Oc- 
tober 27, 1S55. The commissioner, there- 
fore, did sell under the decree of October 27, 
1S55, as well as under the decree of April 7, 
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1856, for tlie latter decree so directed him to 
do. and referred to the earlier decree for 
specific directions. He in fact sold under 
both decrees, although he was "appointed" 
under the first In selling under either he, 
also, necessarily, sold under the other. The 
deed does not in terms show under what he 
sold, hut only by what he was appointed. In 
advertising the commissioner stated that he 
should sell under both decrees, expressly re- 
ferring to both in terms, and the report of 
the sale embraced, as a part of the report, 
the advertisement containing said recitals of 
both decrees. " The report, therefore, shows a 
sale under both decrees. The report of sale 
was confirmed, and the deed made in pur- 
suance of the said sale. There is no contra- 
diction of the recitals in the deed. 

Another view, which seems to me to be 
entirely tenable, leads to the same result as 
to the title of the land in question. Conced- 
ing, for the purposes of this view, that the 
judgment or decree is invalid upon its face, 
as to the case of Eaton v. Palmer et al., I do 
not see why the decree and sale thereunder 
are not valid as a decree and sale in the case 
of Gray v. Talmer, Eaton et al. Although 
the two actions were consolidated for the 
purpose of a decree, after a trial of the main 
issues, in Gray's case, the decree is by no 
means joint The claims of William H. 
Gray and Eaton are not joint, but several 
and adverse, and the portions of the decrees 
applicable to each are severable. In the 
case of Gray v. Paimer, Eaton et al., there 
can be no doubt as to jurisdiction of the in- 
fant on the face of record, and, as we have 
before seen, this was so held by the supreme 
court of this state on appeal. There was, 
then, in that ease, jurisdiction of the sub- 
ject matter, and of all the parties for the 
purpose, of that action. Eaton was a de- 
fendant in that action, and he set up in his 
answer as a defense in part, against Gray's 
action, and as a basis for affirmative relief, 
the same facts which are alleged in his com- 
plaint in his own action, and it was indis- 
pensable to ascertain all the facts as to his 
rights, in order to determine the rights of 
the plaintiff Gray, and decree the relief to 
which he was entitled; and it is by no means 
clear that, under the system in force in Cali- 
fornia, Eaton was not entitled to obtain his 
relief in that action. But, however this may 
be, in that case it was found that the part- 
nership of W. H. Gray and Franklin C. Gray, 
was subordinate to the partnership of Eaton 
and Franklin G. Gray, and it was impossible 
to determine the rights of the plaintiff Gray, 
in the action of Gray v. Palmer, Eaton et al., 
without ascertaining all the facts, and tak- 
ing the several accounts, precisely as they 
were ascertained and taken in the consoli- 
dated actions. It was also necessary to 
make the sale in order to distribute to plain- 
tiff Gray, his share of the partnership assets 
in the same way it was made. So the find- 
ings, statement of the accounts and- decree 



for a sale, are precisely as they necessarily 
would have been in order to afford William 
H. Gray the relief to which he was entitled, 
if Eaton had never commenced the suit of 
Eaton v. Palmer et al., or having commenced 
it, it never had been consolidated with the 
other. If there is anything wrong in the 
decree, the wrong does not consist in the 
statement of the accounts in determining 
the share belonging to Gray; or in ordering a 
sale and directing the share of Gray in the- 
partnership assets to be paid' to him; for all 
this would necessarily have been done in his 
own separate action, just exactly as it was 
done (the pleadings in that action required 
all this to be done), but it consists in er- 
roneously distributing the balance after 
Gray received his share; and in this Gray 
had no concern whatever. He was only 
bound to look to his own rights, and having 
ascertained and secured them, he was* not 
responsible for the disposition which the 
court might make of that part of the funds 
which belonged to others. 

The facts determined, then, so far as Gray 
is concerned, and the decree of sale are pre- 
cisely such as were necessary in the action 
of Gray v. Palmer, Eaton et al., and such as 
they would have been if the action of Eaton 
v. Palmer had never been connected with it. 
No good reason is perceived why the judg- 
ment and sale were not entirely valid as a 
judgment or decree and sale in that action. 
If the balance of the proceeds of sale, after 
setting apart to Gray the amount belong- 
ing to him, was improperly distributed, that 
was no concern of Gray's, or of the pur- 
chasers under the sale. They were not 
bound to look to the application of the pro- 
ceeds. It is enough that the rights of Gray 
required just such a 'decree and sale, and 
that there was, in fact, such a decree as was 
necessary to afford him the proper remedy, 
and a regular sale in pursuance of the decree. 

The decrees, in fact, were treated as sev- 
eral in the supreme court of California on 
appeal. In Gray v. Palmer et al. the entire 
decree was reversed on the ground of insuffi- 
ciency of evidence to sustain it; and in Eaton 
v. Palmer it was only reversed as to the in- 
fant, for error in appointing a guardian ad 
litem before a service of process, and, as Ave 
have seen, the exigencies of the case of Gray 
v. Palmer et al. required the sale of all the 
property and a determination as between 
Gray and the other parties of all the other 
matters adjudged in the decree. 

There was, then, a valid decree and sale 
in the suit of Gray v. Palmer. Just such a 
decree and sale as would have been neces- 
sary had there been no consolidation, and no 
such suit at all as Eaton v. Palmer. 

Defendant's counsel, also maintain that 
as the court had jurisdiction of all the parties 
in Gray v. Palmer, by the consolidation of 
that action by the consent of the parties to 
it, with the other action of Eaton v. Palme r, 
the court acquired jurisdiction of the parties. 
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in both, and cite Bustard v. Gates, 4 Dana, 
436, to sustain the proposition. They also 
insist, that, although an infant he not served, 
yet, if a guardian ad litem he in fact ap- 
pointed, and he appears and defends the ac- 
tion, the judgment is erroneous only, and not 
void; and the cases* of Bustard v. Gates, 4 
Dana, 430-437, U. S. Bank v. Cockran, 9 
Dana, 395, and Benningfield v. Reed, 8 B. 
Mon. 10G„ appear to sustain this proposition, 
hut, upon the view taken in this case, it is 
unnecessary to decide these points. 

If wrong on the main proposition, as to the 
validity of the entire decree, at the time of 
the sale, the defendant claims, that, at worst, 
it was valid as to all parties except the in- 
fant, Franklina G. Gray, and that the sale 
passed the title to Mrs. Gray's half of, or in- 
terest in, the property; that defendant, there- 
fore, has the title to one half the premises in 
controversy, and in any event the recovery 
must he limited to one undivided half. All 
the parties appeared in both actions except 
the infant, and there was a valid service and 
appointment of guardian ad litem, and ap- 
pearance by said guardian in the case of 
Gray v. Palmer; and the other action of 
Eaton v. Palmer, in which, if in either, there 
was no service, the judgment was never re- 
versed as to any of the defendants except the 
infant. The judgment in that case still stands 
as to all others. Is the judgment necessarily 
void as to .all, because it did not affect the 
rights of one of the parties? Or was the 
judgment and sale valid as to the parties 
over whom the court had jurisdiction? If the 
latter is the true state of the law, then the 
title to the interest of all the parties, except 
the infant, passed by the sale, leaving the 
rights of the infant unaffected. In that case, 
she became a co-owner of the property with 
the purchasers instead of with her mother, 
and such a change in no way affects her 
legal rights to the property. It is legally a 
matter of no moment to her, who her co- 
owners are. 

Evidently the supreme court of California, 
did not regard the judgment as void, as to 
all the parties because it was irregular as to 
the infant, for if this had been its view, the 
judgment when found to be void as to all, 
because irregular as to one, would have been 
reversed as to all. But it was not so re- 
versed. It was only reversed as to the in- 
fant, and it stands to-day as to all the other 
parties, and this action of the court recog- 
nizes its validity. Does not this adjudica- 
tion become the law of this case, whatever 
the rule may be as to others? Ex parte Wat- 
kins, 3 Pet [2S U. S.] 206. 

It is claimed on the part of the plaintiff, 
that the infant was a necessary or indis- 
pensable party to* the action, and that being 
a necessary or indispensable party, the court 
had no jurisdiction to make a decree that 
would affect any of the parties without first- 
acquiring jurisdiction as to such infant 
There are many cases to the effect that the 
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court will not proceed to a decree in the ab- 
sence, of a necessary party, but so far as 
they have been brought to my notice, the 
question in every case was raised somewhere 
in the progress of the cause, whereupon the 
court declined to proceed to a decree, or upon 
appeal from the decree. But assuming the 
infant to be a necessary party, the court in 
this case, did, in fact proceed to a decree, 
without any objection being made for want 
of parties, or want of service on the infant, 
and the decree was finally executed by a 
sale. No case has been called to my atten- 
tion, in which Jt was held, that, as to those 
who .were parties, such a decree is void; 
when called in question collaterally, or, that 
the parties, who were before the court, and 
permitted the court, in fact, to proceed to a 
decree, and the decree to be executed by a* 
sale, without objection, were not bound by 
the sale. The rights as between them, or 
their successors, and the absent parties may 
not have been effectually determined, but 
why is it not sufficient to substitute the pur- 
chasers to the rights of those who were par- 
ties? Story, in his work on Equity Plead- 
ings, states the rule as to when the objection 
for want of parties mav\j be taken, and the 
consequences of not bringing the proper par- 
ties before the court thus: 

"If the proper parties are not made, the 
defendant may either demur to the bill, or 
take the objection by way of plea or answer; 
or (subject to the considerations above sug- 
gested), when the cause comes on to a hear* 
ing, he may object that the proper parties 
are wanting; or the court itself may state 
the objection, and refuse to proceed to make 
a decree; or, if a decree is made, it may, for 
this very defect, be reversed on a rehearing 
or on an appeal; or if it be not reversed, yet 
it will bind none but the parties to the suit 
and those claiming under them, so that all 
the evils of a fruitless or inadequate litiga- 
tion may sometimes be visited upon the sue- 
cessful party in the original suit, by leaving 
his title still open to future question and con- 
troversy." Section 75. If a decree is, in 
fact made, and not reversed for want of 
necessary parties, there is no intimation here, 
that it would not be binding upon those who 
were parties, and suffered the decree to be 
made without objection. On the contrary, 
the inference is plainly the other way, for 
the learned author says, "it will bind none 
but the parties to the suit and those claim- 
ing under them," and that the evils of a 
fruitless and inadequate litigation may be 
visited upon the successful party by leaving 
it open to future controversy. Had he sup- 
posed the parties brought in were not bound 
in any degree whatever, he would certainly 
have said so here, for the occasion called for 
it, whereas, what he did say, plainly indi- 
cates that he regarded the rule to be other- 
wise. The rule as thus stated is substantial- 
ly repeated in sections 230 and 541. See, 
also, to the same effect, 1 Daniell, Ch. Pr. 
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341; Hickock v. Scribner, 3 Johns. Cas. 317; 
and cases cited in note 4 to section 236: 

Judge Story further observes that, "the 
mere non-joinder of a proper party cannot 
avail the defendant in a bill of review, un* 
less it appears to his prejudice; and there is 
the more reason for this rule, because the 
absent person is not barred by the decree, 
but may in another suit vindicate his 
rights." The case of Whiting v. Bank of U. 
S., 13 Pet [38 U. S.] 14, cited, fully sustains 
the note. If the court would not sustain a 
bill of review on the application of one ot 
the defendants, on the ground of error in 
proceeding to a decree in the absence- of a 
party, it certainly ought not to be regarded 
as void as to those who are parties. In the 
. case now in hand, suppose the absent party 
had chosen to acquiesce in the decree as 
originally entered, and had never attempted 
or should never attempt, to reverse it, or set 
up any claim against it, in what particular 
would Mrs. Gray, or the other parties, who 
claim nothing in privity with the infant, 
have been injured or interested? They had 
their day in court, and their rights were dis- 
posed of; other parties succeeded to their 
interest, who thereby became jointly inter- 
ested with the infant in their stead. In 
Whiting v. U. S. Bank, supra, the court say: 
"Breckenridge, the absent party, is not bar- 
red in the original decree, because he is no 
party thereto, and, therefore, his interest 
cannot be prejudiced thereby. But if they 
were, he, and he alone, has a right to com- 
plain, and to seek redress from the court; 
and not the plaintiffs, who are not his repre- 
sentatives, or intrusted with the vindication 
of his rights. Breckenridge has made no 
complaint, and sought no redress." These 
remarks would seem to apply as well to the 
position of the parties to this suit, and the 
infant defendant 

While I incline po the view that the sale 
is valid, as to all the other parties inter- 
ested, even if void as to the infant, yet up- 
on the view taken upon the main proposi- 
tions involved, it is not necessary to decide 
the point now, and for that reason, I have 
not fully examined the authorities, and I do 
not desire to be understood as expressing a 
positive opinion upon it I only allude to 
the point for the purpose of calling atten- 
tion of plaintiff's counsel and the appellate 
court more particularly to it, in case the 
cause should be taken to the supreme court 
for review, and my view upon the main 
proposition be found erroneous. 

My conclusion is, that the title to the 
premises in controversy appears to be in the 
defendant, Lucy B. Page, and that she is 
entitled to judgment Let judgment be en* 
tered for defendant, with costs of suit 

[This judgment was reversed by the supreme 
court— IS Wall. (85 U. S.) 350,— and the cause 
remanded to the circuit court for a new trial 
(Case No. 5,206), where judgment was entered 
for the plaintiff, with costs.] 
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Circuit Court, D. California. Aug. 31, 1874. 

United States Courts — State Laws — Relation 
of National Coukts to State Courts — Pre- 
sumptions in Favor of Judgments — Personal 
Judgments on Service by Publication— Serv- 
ice by Publication — Haiin v. Kelly Disap- 
proved—Suits in Rem— Infants. 

1. The courts of the United States are not 
bound by the decisions of the state courts upon 
questions of general law. It is only decisions 
upon local questions which are peculiar to a 
state, or adjudications upon the meaning of 
the constitution or statutes of a state, which 
the courts of the United States adopt as rules 
for their judgments. 

2. Whilst the courts of the United States are 
not foreign courts in their relation .to the state 
courts, they are courts of a different sovereign- 
ty, exercising a distinct and independent juris- 
diction, and are bound to give to the judg- 
ments of the state courts only the same faith 
and credit which the courts of another state 
are bound tc give to them. In all cases the 
jurisdiction of a state court may be inquired 
into when its judgment is made the foundation 
of a claim in the circuit court, but the inquiry 
can proceed no further; the jurisdiction exist- 
ing, the merits of the controversy involved are 
not open to examination. 

[Cited in Embry v. Palmer, 107 U. S. 10, 2 
Sup. Ct 31; Swift v. Meyers, 37 Fed. 43.] 

3. There is no presumption in favor of the 
judgments of courts of general jurisdiction, 
except as to matters and persons falling within 
the scope of that general jurisdiction. When 
the proceeding is special and outside of that 
general scope, either as to subjects or persons, 
the presumption ceases, and the record must 
show a compliance with the special authority, 
by which the extraordinary jurisdiction is ex- 
ercised. 

4. There can be no personal judgment upon 
constructive or substituted service by publica- 
tion against a non-resident of a state, except 
as a means of reaching property situated at 
the time within the state, or of affecting some 
interest therein, or determining the status of 
the plaintiff with respect to the non-resident 
party. 

[Cited in Seaverns v. Gerke, Case No. 12,- 
595.] 

5. When constructive or substituted service 
by publication in a personal action is author- 
ized by statute in place of personal citation, 
the statute must be strictly pursued. 

[Cited in Cissell v. Pulaski Co., 10 Fed. S93; 
Martin v. Barbour, 34 Fed. 708.] 

6. The case of Hahn v. Kelly [34 Cal. 391], 
decided by the supreme court of California, ex- 
amined and disapproved. 

7. Classification of suits in rem, and service 
of process upon infants of tender years, consid- 
ered. 

[Cited in Pennoyer v. Neff, 95 U. S. 743.] 

This was an action [by Philip G. Galpin 
against Lucy B. Page] to recover possession 
of a lot situated within the city of San 
Francisco, and was tried by the court before 
•Mr. Justice FIELD, without the interven- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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tion of a jury. The court found the follow- 
ing facts and conclusions of law: 

A jury having been waived by a stipula- 
tion of the parties in writing, duly filed, and 
the cause having been tried by the court 
without a jury, after hearing the testimony 
and argument of counsel, the court being 
sufficiently advised, finds the followings facts 
and conclusions of law, viz.: 

First On the fifteenth of July, A. D. 1853, 
Franklin C. Gray died in the city of New 
York, intestate, and seised and possessed at 
the time of his death of the premises in con- 
troversy. 

Second. Said Franklin 0. Gray left sur- 
viving him his widow, Matilda C. Gray. In 
December, 1853, said Matilda C. Gray gave 
birth to Franklina C. Gray, who was the 
lawful issue of said Franklin 0. Gray; and 
under the statutes of California the said 
Matilda C. Gray and said Franklina C. Gray 
inherited the premises in controversy as 
heirs-at-law of said Franklin C. Gray, in the 
proportion of one-half thereof to each. 

Third. At the time of the death of said 
Franklin 0. Gray, and since then to the pres- 
ent time, said Matilda C. Gray, and since 
her birth, the said Franklina C. Gray, have 
both been citizens and residents of the state 
of New York, and neither of them was in 
the state of California in the years 1853, 1854, 
1855, or 1856, and at the commencement of 
this suit, and ever since, the defendants have 
been citizens and residents of the state of 
California, and the plaintiff has been a 
citizen and resident of the state of New 
York. 

Fourth. At the commencement of this suit, 
and on the first day of April, 1868, plaintiff 
was, and he now is, the owner in fee of the 
premises in controversy, through proper 
mesne conveyances and proceedings in the 
probate court of the city and county of San 
Francisco, state of California, from said 
Matilda C. Gray and Franklina C. Gray, ex- 
cept in so far as the right, title, and interest 
of either of them of and to said premises 
were divested from them by virtue of a sale 
made by James D. Thornton, commissioner, 
on the third day of May, 1856, under a decree 
of the Fourth judicial district court of the 
state of California, hereinafter-mentioned, at 
which sale Gwyn Page became thfe purchaser 
of the premises in controversy, and a deed 
thereof was executed to him by said com- 
missioner, under said decree, on the twenty- 
third day of May, 1856; and thereafter the 
interest of said Page in one-half of the 
premises sued for passed by proper convey- 
ances from him to Joseph B. Crockett, and 
froin him to defendant, Lucy B. Page, June 
20, 1SG3, and the interest of said Page in the 
other half of the premises passed under his 
will to, and is now vested In, the defendant, 
Lucy B. Page. 

Fifth. The plaintiff demanded possession 
of the premises of defendants before the com- 
mencement of this suit, and was refused by 



defendants; and defendant, Lucy B. Page, 
was in possession when demand was made 
and suit brought 

Sixth. The value of the demanded premis- 
es, which constitute water lot number seven 
hundred and fifty-nine, as designated on the 
map of the city of San Francisco, is ten thou- 
sand dollars. From six to eight months 
prior to the commencement of the* suit, the 
lot in question was covered with the waters 
of the bay of San Francisco of considerable 
depth, and not in a condition to use. About 
eight months prior to the commencement of 
the suit, the defendant, Lucy B. Page, com- 
menced filling the lot and continued to fill 
it till it was completed— about the time of 
the commencement of this suit It was 
filled with solid earth and thereby reclaimed 
from the sea, and made fit for use and put 
in a condition to rent, and the expense of such 
filling was paid by the defendant Lucy B. 
Page. Prior to the said filling and reclama- 
tion from the sea, the monthly value of the 
rents and profits of the premises was noth- 
ing. Subsequent to said filling and reclama- 
tion, that is to say, since the time of the 
commencement of this suit April 17, 1868, 
the value of the rents and profits has been 
thirty dollars per month. 

Seventh. The filling in of said lot for the 
purpose of reclaiming it from the sea and 
rendering it fit for use, is a permanent and 
valuable improvement, and the value of such 
improvement is fourteen hundred and ninety 
dollars. The said defendant, Lucy B. Page, 
has also paid street assessments assessed 
upon said lot to the amount of three hundred 
and seventy-five dollars and twenty-five cents; 
and the said street improvement is a perma- 
nent improvement, beneficial to said lot 
Said defendant has also paid taxes, state, 
city and county taxes, on said lot, to the 
amount of Gxe hundred and seventy-one dol- 
lars. 

Eighth. That on or about the twenty-third 
day of January, 1854, Jos. C. Palmer and 
Cornelius J. Eaton, then residents of the city 
of San Francisco, were appointed adminis- 
trators of the estate of Franklin C. Gray, 
deceased, lyy the probate court of the city 
and county of San Francisco, and thereafter 
dtily entered upon the duties of their trust 
as such administrators. 

Ninth. That subsequently, in February, 
1854, William H. Gray, a brother of the de- 
cedent, brought a suit in equity in the Fourth 
district court of the said state against said 
administrators, said Matilda C. Gray, and 
one James Gray, and^ subsequently the com- 
plainant added Franklina C. Gray as a party 
defendant The bill in the suit alleged that 
a copartnership had existed between the 
complainant and decedent since 1848, and 
that it embraced all their business operations 
and all their purchases of real property, al- 
though the titles were taken in the individual 
name of the deceased, and that the interest 
of the complainant extended to one-third of 
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all acquisitions of every kind and descrip- 
tion of botli copartners. The object of the 
suit was to settle up the affairs of the al- 
leged copartnership and to obtain a decree 
for the one-third claimed by the complainant. 

Tenth. That in January, 1855, said Cornel- 
ius J. Eaton, who had been a clerk of the 
deceased, resigned his trust as administrator, 
as aforesaid, and brought suit in equity in 
the same district court against Palmer, the 
remaining administrator, and against the 
widow Matilda C. Gray, and the infant 
Franklina C. Gray. The bill in this suit 
alleged that a similar partnership, from Jan- 
uary, 1851, had existed between himself and 
the deceased, embracing all the real and 
personal property of both, and all their busi- 
ness, and that his interests in the partnership 
extended to one-fourth of the property pos- 
sessed at the time, and of all future acquisi- 
tions. The object of the suit was to settle 
up the affairs of the alleged partnership, and 
to obtain a decree adjudging to the com- 
plainant one-fourth of the estate claimed. 

Eleventh. That on the twenty-third day of 
October, 1855, upon the stipulation of the 
guardian ad litem, who had ^previously been 
appointed for the infant, and the attorney 
for the other parties who had appeared, the 
two actions were "consolidated into one, and 
that four days thereafter . a decree was _en- 
tered in the action thus consolidated. Ap- 
pended to this decree is the following state- 
ment, signed by the district judge. 

"When the above decree was signed, it 
was stated to me in court, by the attorneys 
or some of them, that the above decree was 
by the consent and agreement of all the par- 
ties thereto. I think Governor Foote and 
Gwyn Page, Esq., were present when the 
statement was made. John S. Hager, Dis- 
trict Judge. November 29, 1857." 

By the decree it was adjudged that a part- 
nership had existed between Eaton and the 
deceased which embraced all the property, 
real and personal, and all the business of 
both; that this partnership commenced in 
1851, and that in it Eaton had an interest of 
one-fourth; that a similar partnership had 
co-existed between "William H. Gray and the 
deceased, in which William H. Gray had an 
interest of one-third; that this latter part- 
nership was subject to the partnership of 
Eaton, and that he should first take one- 
fourth of the property, and Gray one-third 
of the remaining three-fourths, and that the 
other two-fourths should be equally divided 
between the widow and the child. And by 
the decree James D. Thornton was appointed 
a commissioner to take und state an account 
of the business, profits and property of the 
two copartnerships, to make report thereof to 
the court, and, upon confirmation of the sale, 
to execute proper conveyances to the purchas- 
ers. On the first day of March, 1856, the said 
commissioner made his report of the accounts 
taken, showing that the deceased was largely 
indebted to each of his alleged copartners. 



By a decree of the court made on the seventh 
day of April, 1856, the report of the commis- 
sioner was confirmed, and a sale of the entire 
property, real and personal, of the alleged 
copartnership was ordered. The property 
was accordingly sold by the commissioner at 
public auction, and Gwyn Page purchased, 
as above-mentioned, and received from tne 
commissioner a deed for the same. 

Twelfth. That neither in the suit of Wil- 
liam H. Gray, nor in the suit of Cornelius J. 
Eaton, above set forth in findings eighth and 
ninth, was there any personal service of 
original process on the infant Franklina C. 
Gray, nor did she ever appear in either of 
said actions; that an attempt was made in 
both actions to obtain service on the infant 
by a publication of the summons in a news- 
paper; that there was no affidavit made in 
either case as a basis for an order of publica- 
tion, and in the action of Eaton against Palm- 
er and others there was no order of publi- 
cation. Afterwards a guardian ad litem was 
appointed for the infant in each action upon 
petition of the claimants therein. The other 
defendants in the two actions, except defend- 
ant James Gray, appeared by attorney, and 
answered the bills of complaint filed against 
them. The defendant, James Gray, was 
never served with process nor appeared in 
the action in which he was named as defend- 
ant. 

Thirteenth.. That in the fall of 1S57, the 
widow Matilda C. Gray and the child Frank- 
lina C. Gray, took an appeal to the supreme 
court of the state of California, from the 
decree in the action consolidated as afore- 
said, and thereafter, in April, 1858, the de- 
cree was reversed on the ground that no 
sufficient service of summons was made upon 
the infant Franklina, under the statute, in 
the case of Eaton against Palmer, and that 
until such service no guardian ad litem could 
be appointed for her; and on the further 
ground that the evidence presented had not 
established a copartnership between William 
H. Gray and the deceased, and the cause 
remanded to the district court for further 
proceedings. 

Fourteenth. That after the cause was re- 
mitted to the district court, that court or- 
dered, after hearing counsel for the respec- 
tive parties, a new trial of all the issues as 
to all the parties; and upon this order the 
same remained on the calendar for trial un- 
til April, 1861, when the district court en- 
tered judgment for the defendants therein, 
dismissing the two suits consolidated as 
aforesaid for want of prosecution. 

Fifteenth. That Gwyn Page, the purchaser 
of the premises in controversy at the com- 
missioner's- sale, was the attorney-at-law of 
William H. Gray, the plaintiff in one of the 
suits consolidated, and J. B. Crockett was 
his law partner, and the conveyance of the 
latter, of his interest to the defendant Page, 
was made after the reversal of the decree in 
the consolidated suit 
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Sixteenth. That the action against the de- 
fendant, J. B. Crockett, was dismissed previ- 
ous to the former trial, by consent of parties, 
and the action thereafter proceeded against 
the defendant Lucy B. Page alone. 

And as conclusions of law from the above 
facts, the court finds: 1st That the pro- 
ceedings in the tw^ suits of Gray and Eaton, 
and the decree rendered in the consolidated 
action, were void as to the infant Franklina 
O. Gray, for want of due and sufficient serv- 
ice of original process upon her; and that 
the ruling of the supreme court of the state, 
on appeal from that decree, was an adjudica- 
tion that the jurisdiction of the district court 
over the infant never attached. 2d. That the 
title acquired by the purchaser, Gwyn Page, 
he being one of the attorneys of the plaintiff 
Gray, and that of his law partner Crock- 
ett, fell upon a reversal of the decree, and 
that the defendant, having acquired her in- 
terest after such reversal, possessed no valid 
title as against the plaintiff, the grantee of 
the original owners. 3d. That the value of 
the rents and profits of the premises to which 
the plaintiff is entitled are offset by the value 
of the permanent and valuable improve- 
ments made on the premises by the defend- 
ant; and, 4th. That the plaintiff is entitled 
to judgment for the possession of the prem- 
ises described in the complaint against the 
defendant Lucy B. Page. 

John B. Harmon, for plaintiff. 

Williams & Thornton, for defendant 

FIELD, Circuit Justice. The material 
questions presented for consideration in this 
case have already been determined by the 
recent decision of the supreme court of the 
United States. It is unnecessary, therefore, 
to repeat at large the facts of the case; they 
are given in the report of the decision in 18 
Wall. [S3 U. S.] 350. It will be sufficient to 
state here its general features. The action 
is ejectment for the possession of certain real 
property situated within the city of San 
Francisco, both parties deraigning title from 
the same source, Franklin C. Gray, deceased, 
who died in the city of New York in July, 
1853, intestate, seised of the premises in 
controversy. The plaintiff claims through 
conveyances executed by direction of the 
probate court of the city . and county of 
San Francisco, which administered upon 
the estate of the deceased. The defend- 
ant claims under a purchaser at a com- 
missioner's sale, had under a decree of a 
district court of the state, having jurisdic- 
tion in that city and county, rendered in a 
suit brought to settle the affairs of alleged 
copartnerships between the deceased and 
others. The case turns upon the validity of 
this decree and the commissioner's sale had 
under it 

The suit in which that decree was ren- 
dered was one into which two suits, brought 
by different parties, had been consolidated. 
One of them was brought in 1854, by William 
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H. Gray, a brother of the deceased; the other 
was brought in 1855 by Cornelius J. Eaton, 
who had been at one time a clerk of the 
deceased. Each of these complainants al- 
leged a separate, distinct and dormant co- 
partnership between himself and the de- 
ceased, which embraced the commercial busi- 
ness in which the latter was engaged and all 
his real estate transactions. Gray alleged 
that his interest 'in the business and prop- 
erty of the copartnership formed between 
him and the deceased was one-third. Eaton 
claimed that his interest in the business 
and property of the copartnership formed 
with him was one-fourth. Each of these 
complainants, alleging a universal and dor- 
mant copartnership between himself and the 
deceased, denied, one of them under oath, 
any copartnership of the deceased with the 
other. Subsequently, however, they consent- 
ed to a consolidation of their suits; and four 
days afterwards, a decree was entered, and 
it would seem from the certificate of the 
judge appended to the decree that it was by 
consent of the parties, adjudging that each 
had been, a copartner with the deceased as 
alleged by # him, and that both of these co- 
partnerships, dormant and unknown to each 
other as they were, embraced all the prop- 
erty and all the business of the deceased. 

By the decree a reference was ordered to 
a commissioner to take an account of the 
business, profits and property of the two co- 
partnerships, with directions, upon the con- 
firmation of his report, to sell all the prop- 
erty, real and personal, of both copartner- 
ships, and to execute proper conveyances to 
the purchasers. At the sale which subse- 
quently took place, one of the attorneys of 
the complainant, Gray, became a purchaser 
of the premises in controversy. He after- 
wards conveyed an undivided half to his 
law partner, and devised the other undivid- 
ed half to the defendant. His law partner 
some years later transferred his interest also 
to the defendant. 

The deceased, Franklin C. Gray, left sur- 
viving him a widow, Matilda C. Gray, of 
whom a posthumous child was born in De- 
cember following, named Franklina C. Gray. 
By the law of California the estate of the 
deceased vested in the widow and child in 
equal shares; and they both were made par- 
ties to the suits of Gray and Eaton; in the 
first suit the child being made a party by a 
supplemental bill. Both were non-residents 
of the state of California and residents of 
the state of New York; and their absence 
from this state and residence in New York 
were averred in the pleadings. Constructive 
service upon them, by publication under the 
statute, was therefore attempted. The wid- 
ow appeared; and upon representation that 
service had been made upon the infant, a 
guardian ad litem was appointed for her, and 
he consented to the consolidation of the two 
suits, and, it would seem, to the decree ren- 
dered. 
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Subsequently, upon appeal to the supreme 
court of the state, the decree of the district 
court in the consolidated suit was reversed, 
on the ground that no sufficient service of sum- 
mons had been made upon the infant Frank- 
lina in the case brought by Eaton; and that, 
until such, service, no guardian ad litem could 
be appointed for her; and on the additional 
ground that the evidence presented had not 
established a copartnership between William 
H Gray and the deceased. The case was ac- 
cordingly remanded to the district court; and 
subsequently the two suits, after being on 
the calendar for trial for nearly a year, were 
dismissed. The plaintiff acquired his interest 
and brought the present action after this dis- 
missal. 

When the case was originally here [Case No. 
5,205], the circuit court decided that the rec- 
ord in the suits of Gray and Eaton, in the 
district court, did not show that due service 
of summons by publication had not been 
made upon the infant Franklina, and as the 
district court was a superior court of gen- 
eral jurisdiction, it must be presumed to 
have had jurisdiction of the subject-matter 
and of the parties in those suits;, and that, 
in consequence, the sale and conveyance un- 
der the decree, notwithstanding its subse- 
quent reversal on the grounds stated, passed 
a good title to the purchaser; the court hold- 
ing that where a record of a judgment of a 
superior court of general jurisdiction was as- 
sailed collaterally, it was not enough that 
the record did not affirmatively show jurisdic- 
tion, but that it must affirmatively show that 
the court did not have jurisdiction, or its 
judgment would be valid until reversed on 
appeal or vacated in some direct proceeding 
taken for that purpose. And so the court 
said that "at the time of the sale, a purchaser 
was entitled to rely upon the validity of the 
decree (in the consolidated suit) unless it af- 
firmatively appeared on the face of the record 
that the court had no jurisdiction of the in- 
fant" 

But the supreme court of the United States 
[18 Wall. (S5 U. S.) 350] took a different view 
of the case, and held that the adjudication 
of the supreme court of the state, that no 
sufficient service of summons was ever 
made upon the infant Franklina, and that 
until such service no guardian ad litem 
could be appointed for her, was an ad- 
judication that the jurisdiction of the district 
court over her had never attached, and that 
this adjudication was conclusive and binding 
upon the circuit court and every other court, 
when brought before it for consideration. 
Into its soundness the circuit court could 
not look; for it possessed no revisory power 
over the decisions of the supreme court of 
the state. The adjudication constituted the 
law of that case, and settled, for all possible 
controversies, the character of the decree of 
the district court. Rendered without juris- 
diction, that decree was always void, so far 
as it affected the rights of the infant Frank- 



Una, and unavailing to support any proceed- 
ings under it affecting her title. 

But the supreme court of the United States 
in its decision went still further, and held 
that the rule stated by the circuit court, as 
to the presumptions which the law implies 
in support of the judgments of superior 
courts of general jurisdiction, was subject to 
many exceptions and qualifications and had 
no application to the case at bar; that such 
presumptions were limited to jurisdiction 
over persons within the territorial limits of 
the courts, persons who could be reached by 
their process, and also over proceedings 
which were in accordance with the course of 
the common law. In these latter particulars, 
the decision was in affirmation of doctrines 
asserted by the circuit court in an elaborate 
and carefully considered opinion, delivered 
in 1865, in the case of Gray v. Larrimore 
[Case No. 5,721], which grew out of the sale 
under the same decree of the district court 
which is now before us. The doctrines there 
asserted were followed in the subsequent 
case of Gray v. Murphy [Case No. 5,725]. 
and, until the decision of this case by the 
present circuit judge, were not regarded as 
open to contestation in the circuit court In 
this case they were overruled by him upon 
the supposed obligation of the court to follow 
a decision of the supreme court of the state 
in Hahn v. Kelly, rendered in 1SGS (34 CaK 
391). And to that case, frequent reference 
has been made by counsel on the present 
trial, and some of its positions have been 
pressed with great earnestness, as though 
they were decisive of the points now under 
consideration. That case was cited to the 
supreme court of the United States. Ex- 
tracts from the opinion in the case constitut- 
ed the principal argument before that court 
of one of the counsel of the defendants; and 
if its positions were not expressly mentioned 
in the opinion of that court, it was not be- 
cause they had not been carefully considered. 

That case was brought to quiet the title to 
a tract of land in Alameda county, and to 
restrain its sale. The plaintiff asserted title 
to the premises by virtue of a sale under a 
judgment recovered for the deficiency re- 
maining of a mortgage debt, after applica- 
tion of the proceeds received upon a sale of 
the property mortgaged. The suit in which 
the mortgage was foreclosed and judgment 
for the deficiency rendered, was prosecuted 
without personal service upon the defendant 
upon publication of summons; and the va- 
lidity of the judgment was assailed upon the 
alleged ground that the attempted service of 
the summons by publication was defective 
and void. The decree, however, recited that 
it appeared to the court that the summons 
and complaint had been "duly served on the 
defendants according to law and the order 
of the judge of the court;" and the supreme 
court of the state held that this recital was 
a direct adjudication upon the point and was 
as conclusive upon the parties as any other 
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fact decided, provided it did not affirmative- 
ly appear, from other portions of the record, 
that the recital was untrue. As there was 
no direct contradiction of the recital,- and as 
no other objection than the one mentioned 
was taken, this ruling as to the effect of the 
recital disposed of the case and necessitated 
a reversal of the decree below. The court, 
however, in its opinion, did not confine its 
consideration to this point, but proceeded to 
lay down certain general rules as to the pre- 
sumptions of jurisdiction attendant upon the 
judgments of superior courts of general 
jurisdiction, and to declare what constitutes 
the record in this state of such judgments, 
and the conditions upon which they may be 
collaterally assailed. Among other things, it 
is asserted in substance, and so far as any- 
thing in an opinion can be deemed an adju- 
dication, which is not necessary to the de- 
cision, it adjudged: 

1. That a judgment of a court of general 
jurisdiction could not be attacked collaterally, 
except for matters apparent upon its record; 
that it was not necessary that the jurisdic- 
tion of the court should affirmatively appear 
upon the record, but that, in the absence 
from the record of matters affirmatively dis- 
closing a want of jurisdiction, . either over 
the subject-matter of the action or the per- 
son of the defendant, such jurisdiction would 
be conclusively presumed; and that this con- 
clusive presumption prevailed in all cases 
without reference to the character of the 
proceedings, or the residence of the parties 
against whom they were taken. 

2. That in this state such record of the 
court consists only of the papers and pro- 
ceedings which compose what is designated 
in the Code of Procedure as the judgment- 
roll; and, where jurisdiction is exercised 
over persons without the territorial limits of 
the court by constructive service upon them 
by publication of summons, and judgment 
by default is rendered upon such service, 
the record need not contain certain mate- 
rial proceedings, without which jurisdiction 
cannot attach, or any recital or evidence of 

•such proceedings, because the legislature has 
not directed such proceedings to be incorpor- 
ated in the so-called judgment-roll. 

We do not regard the case at bar as one 
where any collateral attack is made upon a 
judgment of a superior court of general juris- 
diction. The decree in the consolidated suit 
of Gray and Eaton is not here attacked col- 
laterally in any proper meaning of that term. 
The adjudication of the appellate court in 
the same case upon the character of that de- 
cree is- not offered by way of collateral at- 
tack; it is the exhibition of the result of a 
direct proceeding with reference to that de- 
cree had on appeal. When we speak of a 
collateral attack we refer to the presenta- 
tion of grounds of invalidity other than those 
which have been established by the prosecu- 
tion of a writ of error or an appeal or some 
other direct proceeding to vacate the judg- 



ment We will nevertheless examine the po- 
sitions advanced by the supreme court of 
the state in the case named. 

Before 'proceeding, however, to this ex- 
-animation, it is proper to say a few words 
respecting the light in which the ruling of 
the state court in that case is to be regarded 
in this court, and the right of this court to 
look into the jurisdiction of a state court 
when its judgment is produced in evidence. 

In the first place, the ruling of the state 
court in Hahn v. Kelly [supra], except so 
•far as it gives a construction to the statute 
of the state, is not binding upon this court. 
In all that relates to the presumptions which 
attend the acts of the superior courts and 
the circumstances under which they may be 
assailed, it stands like the ruling of any 
other court, entitled to respect and considera- 
tion for the learning and ability of its mem- 
bers, but possessing no obligatory force. 
"Where private rights," says the supreme 
court of the United States, in Chicago City 
v. Bobbins, 2 Black [67 U. S.] 429, "are to be 
determined by the application of common 
law rules alone, this court (and the same is 
true of the circuit court), though entertain- 
ing for state tribunals the highest respect, 
does not feel bound by their decision." "It 
is undoubtedly true in general," says the 
same court in another ease (Olcott v. Super- 
visors, 16 Wall. [83 U. S.] G87), "that this 
court does follow the decisions of the highest 
courts of the states, respecting local ques- 
tions peculiar to themselves, or respecting 
the construction of their own constitutions 
and laws. But it must be kept in mind, that 
it is only decisions upon local questions, 
those which are peculiar to the several states* 
or adjudications upon the meaning of the 
constitution or statutes of a state, which the 
federal courts adopt as rules for their own 
judgments." The ruling of the state court in 
Hahn v. Kelly, except so far as it gives a 
construction to the state statute, relates to 
matters of general law, and not to questions 
of a local character peculiar only to the 
state. If the ruling of the court be correct, 
it applies not merely to judgments of the 
superior courts of general jurisdiction ex 
isting in California, but to the judgments ot 
such courts existing in all other states. 

In the second place, whilst the courts of 
the United States are not foreign courts in 
their relation to the state courts, they am 
courts of a different sovereignty, exercising 
a distinct and independent jurisdiction, and 
are bound to give to the judgments of tha 
state courts only the same faith and credit 
which the courts of another state are bound 
to give to them. And it is well settled, that 
neither the constitutional requirement, pro- 
viding that "full faith and credit shall be 
given in each state to the public acts, records 
and judicial proceedings of every other 
state," nor the acts of congress providing for 
the mode of authenticating such acts, records 
and proceedings,— aiay 26, 1790 [1 Stat 122],. 
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—and declaring that, "when thus authenti- 
cated, they shall have such faith and credit 
given to them in every court within the 
United States as they have by law or usage 
in the courts of the state from which the 
records are or shall be taken," precludes an 
inquiry into the jurisdiction of the court in 
which the judgment was given, or the right 
of the state to exercise authority over the 
parties, or the subject-matter of the judg- 
ment. As was said in Christmas v. Russell, 
5 Wall. [72 U. S.] 305, the judgments of the 
courts of one state are not foreign judgments- 
in another state under the constitution and 
act of congress, nor are they domestic judg- 
ments in every sense; because they are not 
the proper foundation of final process, ex- 
cept in the state where they were rendered; 
and they are open to inquiry as to the juris- 
diction of the court and notice to the de- 
fendant. 

The act of congress goes, perhaps, further 
than the constitutional requirement, which 
relates to the faith and credit to be given in 
each state to the public acts, records and 
judicial proceedings of every other state, in* 
asmuch as it declares the effect of the rec- 
ords and judicial proceedings of the states 
when authenticated, as provided "in every 
court within the United States,'* thus mak- 
ing its provisions applicable to the national 
courts, as well as to the courts of the states. 
The power of congress to prescribe the man- 
ner in which the records of the states shall be 
proved in the national courts, and the effect 
which shall be given to them, is independent 
of the constitutional provision. Still the law 
is to have the same construction in its ap- 
plication to the national courts as to the 
state courts. It leaves untouched the general 
principle that the jurisdiction of every court 
is open to inquiry, when produced in the 
courts of another sovereignty. 

The circuit court of the United States for 
the district of California has the same au- 
thority to examine into the jurisdiction of a 
state court of California, when its judgment 
is produced, as the circuit court of the Unit- 
ed States for the district of New York has, 
when the same judgment is produced before 
that tribunal. All the circuit courts of the 
United States have the same relation to the 
state eoui'ts; and each will take notice of 
and administer ii? proper cases the laws of 
the states. This court, for example, will 
take notice of, and, in a proper case, admin- 
ister the law of New York, just as it will 
take notice of and administer the law of this 
state. In all cases the jurisdiction of a state 
court may be inquired into; but the inquiry 
can proceed no further; the jurisdiction ex- 
isting, the merits of the controversy involved 
are not open to examination. 

We recur now to the rulings in Hahn v. 
Kelly [supra]. The first position, that when 
a judgment of a court of general jurisdic- 
tion is produced in evidence, it can only be 
collaterally attacked for matters apparent 



upon its record, and that, in the absence of 
such matters, the jurisdiction of the court 
must be conclusively presumed, is with cer- 
tain qualifications and exceptions undoubt- 
edly correct. These qualifications and ex- 
ceptions arise where the proceedings or the 
parties against whom they are taken are 
without the ordinary jurisdiction of the 
court, and can only be brought within it by 
pursuing special statutory provisions. As we 
had* occasion to observe in a previous case, 
"All courts, even such as are designated 
courts of superior or general authority, are 
more or less limited in their jurisdiction; 
they are limited to a particular kind of 
cases, such as civil or criminal; or to partic- 
ular modes of administering relief, such as 
legal or equitable; or to transactions of a 
special character, such as may arise upon 
the high seas; or to the use of particular 
process in the enforcement of their judg- 
ments." Norton v. Maeder [Case No. 10,351]. 
When we speak of a court of general juris- 
diction in civil cases, we do not mean one 
which has jurisdiction over all subjects and 
all persons and of all process; but we mean 
one which exercises a general jurisdiction in 
law or equity! according to the well-establish- 
ed principles known to those departments of 
jurisprudence, over subjects and persons 
within . certain defined territorial limits. 
When a judgment of such a court is produ- 
ced, relating to a matter falling within the 
general scope of its powers, the jurisdiction 
of the court will be presumed, even in the 
absence of the formal proceedings or steps 
by which the jurisdiction was obtained; and 
such jurisdiction cannot ordinarily be as- 
sailed except on writ of error or appeal, or 
by some other direct proceeding. But when 
the judgment of such a court relates to a 
matter not falling within the general scope 
of its powers, and the authority of the court 
over the subject can only be exercised in a 
prescribed manner, not according to the 
course of the common law; or the judgment 
is against a party without the territorial 
limits of the court, who was not served with- 
in those limits and did not appear to the ac- ° 
tion, no such presumption of jurisdiction can 
arise. The judgment being as to its subject- 
matter or persons out of its ordinary juris- 
diction, authority for its rendition must ap- 
pear upon the face of its record. In other 
words, there is no presumption in favor of 
the judgments of courts of general jurisdic- 
tion, except as to matters and persons falling 
within the scope of that general jurisdiction. 
When the proceeding is special and outside 
of that general scope, either as to subjects or 
persons, the presumption ceases, and the rec- 
ord must show a compliance with the special 
authority, by which the extraordinary juris- 
diction is exercised. This doctrine is an ob- 
vious deduction from principle, and is sus- 
tained hy adjudged cases almost without 
number in the highest courts of the several 
states, and in the supreme court of the Unit- 
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ed States. There is running all through the 
Reports the emphatic declaration of the com- 
mon law courts, that a special authority, con- 
ferred even upon a court of general juris* 
diction, which is exercised in a mode dif- 
ferent from the course of the common law, 
must be strictly pursued, and the record 
must disclose the jurisdiction of the court. 
On this subject the cases speak a uniform 
language, with scarcely a dissentient voice. 

The tribunals of one state have no juris- 
diction*, and can have none, over persons or 
property without its territorial limits. Their 
authority is necessarily circumscribed by the 
limits of the sovereignty creating them. Any 
exertion of authority beyond those limits 
would be deemed, as stated in D'Arcy v. 
Ketchum, 11 How. [52 XJ. S.] 174, in every 
other forum an illegitimate assumption of 
power, and be resisted as mere abuse. 

But over property and persons within 
those limits the authority of the state is su- 
preme, except as restrained by the federal 
constitution. When, therefore, property thus 
situated is held by parties resident without 
the state, or absent from it, and thus beyond 
the reach of the process of its courts, the ad- 
mitted jurisdiction of the state over the prop- 
erty would be defeated, if a substituted serv- 
ice upon the parties were not permitted. Ac- 
cordingly, under special circumstances, upon 
the presentation of particular proofs, sub- 
stituted service, in lieu of personal service, 
is allowed by statute in nearly all the states, 
so as to subject the property of anon-resident 
or absent party to such disposition by their 
tribunals as may be necessary to protect the 
rights of their own citizens. In this state, the 
statute, in terms, allows a constructive or sub- 
stituted service in all cases, whether upon con- 
tract or for torts, where the person on whom 
the service is to be made is a non-resident of 
the state or is absent from it, whether the ac- 
tion be directed against property within the 
state, or merely for the recovery of a personal 
judgment against the defendant But so far 
as the statute authorizes, upon such sub- 
stituted service, a personal judgment against 
a non-resident except as a means of reaching 
property situated at the time within the 
state, or affecting some interest therein, or 
determining the status of the plaintiff with 
respect to such non-resident, it cannot be 
sustained as a legitimate exercise of legisla- 
tive power. A pure personal judgment, not 
used as a means of reaching property at the 
time in the state, or affecting some interest 
therein, or determining the status of the 
plaintiff, rendered against a non-resident of 
the state, not having been personally served 
within its limits and not appearing to the ac- 
tion, would not be a judicial determination 
of the rights of the parties, but an arbitrary 
declaration by the tribunals of the state as 
to the liability of a party over whose person 
and property they had no control. The va- 
lidity of the statute can only be sustained 
by restricting its application to cases where, 



in connection with the process against the 
person, property in the state is brought under 
the control of the court subjected to its judg- 
ment, or where the judgment is sought sim- 
ply as a means of reaching such property or 
affecting some interest therein, or to cases- 
where the action relates to the personal 
status of the plaintiff in the state. 

Aliens at peace with the United States^ are 
allowed access to the courts of .the states, 
and unless the statute be limited in its ap- 
plication as stated, we must accept the con- 
clusion that personal judgments for torts 
by one alien against another, neither of 
whom has ever been within our borders, 
may be recovered without personal service, 
by publication, and subsequently enforced 
against any property belonging to the de- 
fendant, that may by chance be brought in- 
to the country. It would certainly be a 
strange application of the statute if an in- 
habitant of Asia could recover in that way 
in our courts a personal judgment for an 
alleged tort committed against him in his- 
own country by one of his countrymen. - 

An attachment of the property of a non- 
resident is allowed by the law of this state 
in all actions upon contracts, express or im- 
plied. This remedy, with the ordinary pow- 
er of a court of equity to enforce mortgages 
and other liens, and to take property into its 
custody where there is danger of its removal 
beyond the state or of being wasted, and the 
information imparted to third parties by fil- 
ing a notice of lis pendens where an interest 
in real property is the subject of the litiga- 
tion, affords sufficient protection to citizens; 
of the state without the assumption of any 
territorial jurisdiction over non-residents. 
Be this as it may, any such assumption can 
find no support in any principle of natural 
justice or constitutional law. 

"Where a party is within a territory," says 
Mr. Justice Story in Picquet v. Swan [Case 
No. 11,134], "he may justly be subjected to 
its process, and bound personally by the 
judgment pronounced on such process ' 
against him. Where he is not within such 
territory, and is not personally subject to its. 
laws, if, on account of his supposed or actual 
property being within the territory, process 
by the local laws may, by attachment, go to 
compel his appearance, atfd for his default: 
to appear, judgment may "be pronounced 
against him, such a judgment must, upon 
general principles, be deemed only to bind 
him to the extent of such property, and can- 
not have the effect of a conclusive judgment 
in personam, for the plain reason that, ex- 
cept so far as the property is concerned, it is 
a judgment coram non judice. * * * The 
principles of the common law (which are 
never to be lost sight of in the construction 
of our own statutes), proceed yet further. 
In general, it may be'said that they author- 
ize no judgment against a party, until after- 
his appearance in court He may be taken, 
on a capias and brought into court, or dis- 
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trained by attachment and other process 
against his property to compel his appear- 
ance; and for non-appearance be outlawed. 
But still, even though a subject and within 
the kingdom, the judgment against him can 
take place only after* such appearance. So 
anxious was the common law to guard the 
rights of private persons from judgments ob- 
tained without notice and regular personal 
appearance in court." 

"Jurisdiction is acquired," says the su- 
preme court in Boswell's Lessee v. Otis, 9 
How. [30 U. S.l 348, "in one of two modes: 
first, as against the person of the defendant 
by the service of process; or, secondly, by a 
procedure against the property of the de- 
fendant within the jurisdiction of the court. 
In the latter case, the defendant is not per- 
sonally bound by the judgment beyond the 
property in question. And it is immaterial 
whether the proceeding against the property 
be by attachment or a bill in chancery* It 
must be substantially a proceeding in rem." 

A substituted service is usually made in 
the form of a notice published in the public 
journals, as in this state. "But such notice." 
says Cooley (page 404), in his treatise on Con- 
stitutional Limitations, "is restricted in its 
legal effect, and cannot be made available 
for all purposes. It will enable the court to 
give effect to the proceeding so far as it is 
one in rem, but when the res is disposed of, 
the authority of the court ceases. The stat- 
ute may give it effect so far as the subject- 
matter of the proceeding is within the limits 
and therefore under the control of the state; 
but the notice cannot be made to stand in 
the place of process, so as to subject the de- 
fendant to a valid judgment against him 
personally. In attachment proceedings, the 
published notice may be sufficient to enable 
the plaintiff to obtain a judgment which he 
can enforce by sale of the property attached* 
but for any other purpose such judgment 
would be ineffectual. The defendant could 
not be followed into another state or country, 
and there have recovery against him upon 
the judgment as an established demand. 
The fact that process was not personally 
served is a conclusive objection to the judg- 
ment as a personal claim, unless the defend- 
ant caused his appearance to be entered in 
the attachment proceedings. Where a party 
has property in a state, and resides else- 
where, his property is justly subject to all 
valid claims that may exist against him 
there; but beyond this, due process of law 
would require appearance or personal serv- 
ice before the defendant could be personally 
bound by any judgment rendered." 

In Cooper v. Reynolds, 10 Wall. [77 U. S.] 
308, similar doctrines are laid down by the 
supreme court of the United States. In that 
case, the plaintiff had sued the defendants m 
Tennessee for false imprisonment, and upon 
the return of the sheriff that none of them 
were to be found in his county, sued out a 
writ of attachment against their property. 



Publication was ordered by the court, noti- 
fying them to appear and plead, answer or 
demur, or that the suit would be taken as 
confessed, and proceeded in ex parte as to 
them. Publication was had, and the defend- 
ants having made default, judgment was 
entered against them, and the attached prop- 
erty was sold under it. The purchaser hav- 
ing been put into possession, the original 
owner brought ejectment for the premises. 
In considering the character of the attach- 
ment suit, the court, speaking through Mr. 
Justice Miller, said: "Its essential purpose 
or nature is to establish, by the judgment of 
the court, a demand against the defendant, 
and to subject his property, lying within the 
territorial jurisdiction of the court, to the 
payment of that demand. 

"But the plaintiff is met at the commence- 
ment of his proceedings by the fact that the 
defendant is not within that territorial juris- 
diction, and cannot be served with any pro- 
cess by which he can be brought personally 
within the power of the court. For this dif- 
ficulty the statute has provided a remedy. 
It says that, upon affidavit being made of 
that fact, a writ of attachment may be is- 
sued and levied on any of the defendant's 
property, and a publication may be made 
warning him to appear, and that thereafter 
the court may proceed in the case, whether 
he appears or not. 

"If the defendant appears, the cause be- 
comes mainly a suit in personam, with the 
added incident that the property attached 
remains liable, under the control of the court, 
to answer to any demand which may bo 
established against the defendant by the final 
judgment of the court But if there is no 
appearance of the defendant, and no service 
of process on him, the case becomes, in its 
essential nature, a proceeding in rem, the 
only effect of which is to subject the proper- 
ty attached to the payment of the demand 
which the court may find to be due to the 
plaintiff. 

"That such is the nature of this proceed- 
ing in this latter class of cases, is clearly 
evinced by two well-established proposi- 
tions: First, the judgment of the court, 
though in form a personal judgment against 
the defendant, has no effect beyond the prop- 
erty attached in that suit No general ex- 
ecution can be issued for any balance un- 
paid 'after the attached property is exhaust- 
ed. No suit can be maintained on such a 
judgment in the same court or in any other; 
nor can it be used as evidence in any other 
proceeding not affecting the attached prop- 
erty; nor could the costs in that proceed- 
ing be collected of defendant out of any oth- 
er property than that attached in the suit 
Second, the court, in such a suit, cannot pro- 
ceed unless the officer finds some property 
of defendant on which to levy the writ of at- 
tachment A return that none can be found 
is the end of the case, and deprives the court 
of further jurisdiction, though the publica- 
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tion may have been duly made and proven 
in court" 

The writer of the present opinion thought 
some of the objections taken to the prelimi- 
nary proceedings in the attachment suit re- 
ferred to were well founded, and dissented 
from the judgment of the court; but in the 
doctrine laid down in the above citation he 
always has concurred. It ,is, in our judg- 
ment, the true doctrine, and the only doe- 
trine which is consistent with any just pro- 
tection to the citizens of other states. Such 
is the constant intercourse between citizens 
of different states at the present time that 
the greatest insecurity to property would 
exist, if purely personal judgments obtained 
ax parte, without personal citation, upon 
mere publication of notice, which, in the 
great majority of cases, would never be seen 
by the parties interested, could be made 
available for the seizure of property after- 
wards brought within the state. That law 
would be intolerable, if valid, Vhich would 
permit citizens of another state to come into 
this state and recover personal judgments 
for all sorts of torts and contracts, upon 
mere service by publication against citizens 
of different states who have never been with- 
in the- state or possessed any property there- 
in. If such judgments could be upheld they 
would become the frequent instruments of 
fraud in the hands of the unscrupulous, and 
be sprung on the property of the unsuspect* 
ing defendants when the transactions giving 
rise to the judgments have passed from their 
memory, or the evidence respecting the 
transactions has perished. We do not think 
it within the competency of the legislature 
to invest its tribunals with authority haviug 
any such reach and force; certainly no pre- 
sumption in favor of their jurisdiction can 
arise when a judgment of this character is 
produced against a non-resident who has 
never been within the state, and did not ap* 
pear to the action. 1 Hare & W. Notes to 
Smith, Lead. Cas. p. S3S; Picquet v. Swan 
tCase No. 11,135]; Monroe v. Douglass, 4 
Sandf. Ch. 1S2.2 
The second position laid down in Hahn v. 

2 In Oakley v. Aspinwall, 4 Comst. [4 N. Y.] 
520, Mr. Chief Justice Bronson, in delivering 
the opinion of the court of appeals of New York, 
said: "When the courts of any state render a 
judgment against one who was not a citizen of 
that state, and was not brought into court, the 
judgment is held absolutely void everywhere 
else, although it may have been expressly au» 
thorized by the legislature of the state where it 
was rendered. I doubt whether such a judg- 
ment is of any force in the state where it was 
rendered. Under our form of government it is 
questionable, to say the least, whether the leg- 
islature can, in any case, without an express 
license from the people, authorize* a judgment 
which shall operate in personam against a de- 
fendant who neither appeared nor was in any 
way served with process. The state must not 
boast of its civilization, nor of its progress in 
the principles of civil liberty, where the legis- 
lature has power to provide that a man may be 
condemned unheard." In Webster v. Reid, 11 
How. [52 U. S.] 459, it appeared that the legis- 



Kelly, requires us to consider what papers 
and proceedings constitute the record of a 
court of general jurisdiction, which may bQ 
looked into when a judgment of that court 
rendered against a person without the ter- 
ritorial limits of the court, upon constructive 
service by publication, is assailed collaterally 
for want of jurisdiction. In that case, it is 
held that such record consists only of the 
papers and proceedings which compose what 
is designated in the Code of Procedure as 
the judgment-roll; and that it need not con- 
tain the affidavit of the party and the order 
of the court, without which constructive 
service of the summons by publication can- 
not be made. 

The statute authorizing constructive serv* 
ice by publication of summons upon non- 
resident and absent parties, requires certain 
facts to be presented by affidavit to the court 
in which the action is pending, or to a judge 
thereof, or to a .county judge. If it appear 
upon such presentation to the satisfaction of 
the court or judge that the facts exist, an or- 
der may be made for the publication of the 
summons, and such order must prescribe the 
period and designate the paper in which the 
publication is to be made; and if the resi- 
dence of the defendant be known, the order 
must also direct a copy of the summons and 
complaint to be forthwith deposited in the 
post-office directed to him at his place of 
residence. The service of the summons is 
deemed complete at the expiration of the 
time prescribed by the order for publication. 

The statute, in the same title which treats 
of the manner of commencing civil actions, 
after stating the manner in 'which service 
shall be made in case of personal service, 
and in case of service by publication, pro- 
vides in sections almost immediately follow- 
ing, that "proof of the service of summons 
shall be as follows: 1. If served by the sher- 
iff, his certificate thereof. 2. If served by 
any other person, his affidavit thereof. 3. In 
case of publication, the affidavit of the print- 
er, or his foreman or principal clerk, show- 
ing the same; and on an affidavit of a de* 
posit of a copy of the summons in the post- 
office, if the same has been deposited." 



lature of the territory of Iowa had directed that 
suits might he instituted against the owners of 
half-breed lands lying in Lee county in that ter- 
ritory, and notice be given to the owners through 
the Iowa Territorial Gazette. Suits having 
been instituted by notice in that way, and judg- 
ments recovered, the supreme court of the 
United States declared that they were nullities. 
"These suits," said Mr. Justice McLean in de- 
livering the opinion of the court, "were not a 
proceeding in rem against the land, but were in 
personam against the owners of it. Whether 
they all resided within the territory or not. 
does not appear, nor is it a matter of any im- 
portance. No person is required to answer in a 
•suit on whom process has not been served, or 
whose property has not been attached. In this 
case, there was no personal notice nor an at- 
tachment or other proceeding against the land, 
until after the judgments. The judgments, 
therefore, are nullities, and did not authorize 
the executions on which the land was sold." 
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In another part of the same statute, in a 
different title and chapter, treating of a dif- 
ferent subject, "the manner of giving and 
entering judgment," it is provided that im- 
mediately after entering the judgment, in 
case the complaint he not answered, the 
clerk shall attach together the summons with 
the affidavit or proof of service, and the com- 
plaint with a memorandum indorsed there- 
on, that the default of the defendant in not 
answering was entered, and a copy of the 
judgment; and that these papers shall con- 
stitute the judgment-roll in the case. 

Now, it is evident that the language of the 
statute in the first title mentioned, declaring 
what shall he proof of service of the sum- 
mons, must he limited to the action of the 
persons making the service or publication, of 
which the sections immediately preceding in 
the same title, speak; as if the language were 
as follows: "Proof of the service of sum- 
mons by the sheriff or other person, or by a 
publisher of a newspaper, as above provided, 
shall be as follows." The obvious meaning 
intended is, that the proof of service, which 
the parties performing the particular duty 
prescribed must furnish, shall be the cer- 
tificate or affidavit designated. It does not 
mean that such certificate or affidavit shall 
be all that is required on the subject of serv- 
ice, but only all that is required of those par- 
ticular persons. Any other construction 
would lead to this absurd result, that an af- 
fidavit could be used to establish conclusive- 
ly a fact to which it makes no reference. 
Publication of a summons in a newspaper is 
not service of the summons, nor is an affi- 
davit of such publication proof of service. 
The publication, to be of any avail, must be 
in a paper designated, and for the period 
prescribed by the order of the court or judge. 
The terms of such order must therefore be 
connected with the affidavit, or the proof 
will amount to nothing. The affidavit by it- 
self is only a portion of the proof, a solitary 
link in the chain required. The printer is 
not supposed to know anything of the order, 
and is not called upon even to refer to it in 
his affidavit 

When, therefore, the record of the judg- 
ment comes to be made up, it must necessa- 
rily include the order of the court, or it will 
disclose no proof of service. And when the 
statute requires the clerk to attach with 
other papers the proof of service, it means 
not merely the affidavit which the publisher 
may furnish as part of such proof, but the 
order also, without which the affidavit estab- 
lishes nothing. It is in giving to the provi- 
sion, declaring the proof which the officer or 
person making personal service or the printer 
publishing the summons shall furnish of 
their acts, the effect of a declaration that no 
other proof of the service was necessary, that 
error in our judgment was committed in 
Hahn v. Kelly [supra]. 

That the ruling in that case left the judg- 
ment-roll a defective and imperfect record, 
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seems to have been felt by the court, for it 
says: "In our judgment, it would have added 
to* the completeness of the record to have 
made the proof of service by publication in- 
clude, also, the affidavit of the party, and 
the order of the court directing publication 
to be made, for, in point of law, they constitute 
a part of the mode; but the legislature has 
not seen proper to do so, and we can no more 
add to their will than we can take from it." 
For the reasons we have stated, we do not 
admit that the statute sanctions any such 
defective record; but on the contrary, we 
are clear that, properly construed, it requires- 
full proof of the jurisdictional facts to be in- 
corporated into the judgment-roll. 

If, however, we are mistaken, and the or- 
der, which is the foundation of and the only 
authority for the publication, is no part of 
such roll, or, if not mistaken, we are bound 
to. accept as correct, the construction of the 
statute given by the state court, then in- 
quiry into tile jurisdiction of the court can- 
not be limited, on a collateral attack, to the 
contents of the roll. The remaining record 
of the proceedings would be of equal au- 
thority and verity, and could be equally re- 
lied upon. The record at common law, which 
imported absolute verity, was a history of 
all the acts and proceedings in the action, 
from its initiation to final judgment, enrolled 
upon parchment for a perpetual memorial 
and testimony. These rolls were called rec- 
ords of the court and were, in the language 
of Blackstone, "of such high and superemi- 
nent authority, that their truth was not to- 
be called in question." A record, professedly 
embracing only a portion of such acts and 
proceedings, cannot be entitled to similar 
implicit credit, and cannot equally close the 
door against collateral attack. The use of 
the same designation to indicate a different 
collection of acts and proceedings, cannot, of 
course, carry with it the same import. If 
.the legislature should declare that only that 
portion of the proceedings in an action, 
which constitutes the judgment itself, should 
be enrolled, it would not be any less illogical 
to insist that to that enrollment parties 
should be confined when questioning t]ie 
jurisdiction of the court, than it is that they 
shall be confined to any other defective rec- 
ord of the proceedings in the action. 

When constructive service by publication 
in a personal action is authorized by statute 
in place of personal citation, the rule pre- 
vailing in all courts is, that the statute must 
be strictly pursued. We are not aware that 
this doctrine has been denied in any state 
court It has been repeatedly asserted by 
the supreme court of this state in the most 
emphatic manner. "A contrary course," said 
that court in Jordan v. Giblin, in 1S50, 
"would encourage fraud and lead to oppres- 
sion." 12 Cal. 100. "A failure to carry out 
the rule thus prescribed," said the court, 
speaking through Mr. Justice Sanderson, in 
Ricketson v. Richardson, 26 Cal. 149, "in any 
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particular is fatal where it is not cured by 
au appearance." In Forbes v. Hyde, 31 Cal. 
342, decided in 1SG6, the same doctrine is 
recognized. There the objection to the in- 
sufficiency of an affidavit made to obtain an 
order of publication, was allowed on a col* 
lateral attack to the judgment under which 
the plaintiff claimed title in ejectment. As 
the statute only requires certain facts to ap- 
pear by affidavit to the satisfaction of the 
court or judge, we should be inclined, in the 
absence of this decision, to hold that defects 
in the affidavit could be taken advantage of 
only on appeal, and could not be urged col- 
laterally. We cite the case, however, not 
only because it reiterates the rule of strict con- 
struction, but because of the special reason it 
gives for its enforcement in this state, in the 
observation that there is probably "no state 
in which so many have waited and are still 
waiting for their adversaries to depart in or- 
der that suit may be brought and judgment 
obtained against them on publication with- 
out actual notice." "It may be important," 
continues Mr. Justice Sawyer, in delivering 
the unanimous opinion of the court, "to the 
interests of those who suppose they have ac- 
quired rights under this class of judgments, 
that they should be upheld. But it is equally 
important that the interests of parties who 
have only been constructively served with 
process, and who, in many instances, have 
had no actual notice till they have been con- 
demned unheard, should be protected. If a 
judgment is void for want of jurisdiction, 
all those who have acquired interests under 
it have done so in full view of the condition 
of the record; while, on the other hand, a 
defendant is liable to have an unjust judg- 
ment rendered against him without any 
knowledge of the pendency of the action till 
it is too late to protect himself. An appeal 
is no adequate remedy where a party has no 
notice; for the time to appeal is very brief, 
and may expire before actual notice is ob- 
tained. In the language of the court in 
.Smith v. Rice, 11 Mass. 512, 'The very griev^ 
ance complained of is, that the party had no 
notice of the pending of 'the cause, and of 
course no opportunity to appeal.' " 

Now, if the rule in Hahn v. Kelly be cor- 
rect, we have this singular result: that 
whilst the statute must be strictly followed 
before jurisdiction can be acquired over the 
person, a party against whom a judgment is 
rendered is precluded from examining the 
proceedings, by which alone it can be seen 
whether the statute has been followed. In 
other words, the court says no jurisdiction 
is acquired by the court if the requirements 
of the statute be not pursued, but the record 
of the proceedings taken shall always be a 
closed book. 

If the order of the court is no part of the 
judgment-roll it cannot be brought before 
the court on appeal, unless a statement or 
bill of exceptions be made up; and either of 
these proceedings supposes the presence of 
9FED.CAS.— 72 



the parties or counsel. If any other direct 
proceedings are taken they might result iu 
vacating the judgment; but under the rul- 
ing in the case cited, the record being regular 
on its face, the purchaser, if a third party, 
would be protected, and the wronged defend- 
ant be left to the doubtful chances of recov- 
ering the value of his property by action 
against the plaintiff. 

From the examination we have thus been 
able to give to the case of Hahn v. Kelly, we 
do not find in it sufficient reasons to depart 
from the old and well-established rules for- 
merly recognized in the supreme court of 
the state, the observance of which, as we are 
more and more impressed every day, is es- 
sential to the protection of the rights of all 
citizens, whether resident or non-resident of 
the state. 

The proceedings for constructive service by 
publication, which the . statute authorizes, 
are, as stated by Mr. Justice Sanderson in 
the case of Bicketson v. Richardson [supra], 
"in derogation of the common law"; that is* 
they are not in accordance with the course 
of the common law. 

It was the boast of that law that it con- 
demned no one in his person or his property 
without his day in court. That there must 
be citation before hearing, and hearing, or 
opportunity of being heard, before judg- 
ment, was a cardinal principle which per- 
vaded all its judicial proceedings. And 
when the articles of .compact contained in 
the ordinance of 1787, for the government of 
the Northwest Territory declared that its 
inhabitants should always be entitled "to 
judicial proceedings according to the course 
of the common law," it was believed by 
them that they had in that guarantee the 
assurance of full protection to all their pri- 
vate rights; and that the language was not 
used "mainly for ornamental purposes," hav- 
ing a certain "rotundity of sound - which is 
pleasing to the ear" but leaving "no definite 
impression upon the understanding." a Hahn 
v. Kelly, 34 Cal. 411. The common law rec- 
ognized no such proceeding as a personal 
judgment without the appearance of the par- 
ty, and probably in no other case than Hahn 
v. Kelly were proceedings to outlawry ever 

s In speaking of these terms— "proceeding ac- 
cording to the course of the common law" — 
,tke court, in Hahn v. Kelly, uses this language: 
"Some words are used to express ideas, and 
others to ornament them. The more we turn 
this expression over, and examine it by the light 
of reason, for the purpose of determining to 
what use it has been put, the more we are in- 
clined to the opinion that it has been used mere- 
ly from force of habit, or mainly for orna- 
mental purposes. It has a certain rotundity of 
sound which is quite pleasing to the ear, but 
leaves no definite impression upon the under- 
standing. It is simply equivalent to a knowing 
look or a solemn shake of the head, and doubt- 
less it was first used in that sense. When first 
employed, its use was harmless, for there was 
then no mode of procedure except such as 
the common law prescribed, but its continued 
use where the modes of the common law have? 
been superseded is mischievous." 
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cited as a mode "amounting or equivalent to 
constructive service," by which a common 
law court obtained jurisdiction. "By the 
strict rules of the common law," says the 
supreme court of New Jersey, in Hess v. 
Cole, 3 £ab. [23 N. J. Law] (11G) 123, "it was 
necessary in every suit, not only that the de- 
fendant should be served with process, but 
that his appearance to the action should be 
effected. Every student is familiar with the 
cumbrous machinery and complicated pro- 
cess by which the courts sought to compel 
the appearance of the defendant He is fa- 
miliar also with the principle, that if the de- 
fendant was contumacious and refused to 
appear to a mere civil action, the proceed- 
ings were at an end. No judgment could be 
rendered. Every common law record shows 
upon its face that the defendant was either 
in custody, or was summoned or attached to 
answer to the action. And however incon- 
venient may have been the strictness with 
which the principle was applied, and* the ex- 
tent to which it was enforced in ancient com- 
mon law proceedings, the principle itself is 
by no means peculiar to the common law. 
It pervades, in fact, every code of law and 
-every well-regulated system for the adminis- 
tration of justice." 

The opinion in palm v. Kelly is not only 
singular in its reference to proceedings to 
outlawry for want of appearance of a party, 
but the citations from Blackstone, to show 
that the courts of chancery would proceed to 
judgment upon a constructive service of pro- 
cess at all analogous to service by publica- 
tion, establish nothing of the kind; and only 
seem to do so because they are detached 
from their context in the volume. They re- 
late to proceedings to compel the appearance 
of parties after service of the subpoena, 
which is the original process in chancery, as 
any ono will see who will* read the whole 
page in Blackstone from which the citations 
are taken. 

Service of the subpoena could indeed be 
made by leaving a copy at the actual resi- 
dence of the defendant, as well as by deliver- 
ing a copy to him personally. And in special 
cases where an absent or absconding defend- 
ant had appointed a person to act as his 
agent in the matter litigated, substituted 
service upon such agent in lieu of the prin- 
cipal was, upon application to the court, 
sometimes allowed. Adams' Eq. 324; Hob- 
house v. Courtney, 12 Sim. 140. But it was 
not until the statute of 5 Geo. II. c. 25, that 
proceedings could be taken by publication 
without service in one of the modes indicat- 
ed. That statute authorized proceedings by 
proclamation published in the London Ga- 
zette, and read in the parish church, and 
posted in the Royal Exchange, where a de- 
fendant had absconded to avoid service. It 
did not apply to a citizen or subject of anoth- 
er government who had never been in the 
realm. 

Passing from Hahn v. Kelly, we proceed 



to consider the other positions taken by the 
defendant to defeat a recovery* It is con- 
tended by her counsel: 1. That the cases of 
Gray and Eaton were suits in rem, and that 
the decree in the consolidated suit bound 
the property without reference to the de- 
fective service of summons upon the infant 
2. That the district court had authority to 
appoint a guardian ad litem for the infant 
without previous service upon her; and :>. 
That the decree in the consolidated suit was 
not reversed as to the widow Matilda. 

1. Suits in rem may be divided int6 foui 
classes: 1st, those which are directed pri- 
marily against particular property, and are 
intended to dispose of it without reference 
to the title of individual claimants; 2d, those 
which are instituted to determine the status 
of particular property or persons; 3d, those 
which are, in form, personal suits, but which 
seek to subject property brought by existiag 
lien or by attachment, or some collateral 
proceeding, under the control of the court, 
so as to give effect to the rights of the par- 
ties; and 4th, those which seek to dispose of 
property, or i*elate to some interest therein, 
but which touch the property or interest only 
through the judgment recovered. Proceed- 
ings in admiralty for the forfeiture of the 
vessel or goods are instances of the first 
kind; the suit is there brought against the 
vessel or goods directly, without reference 
to the rights of persons, and all parties are 
notified to appear by a designated day and 
assert their claims, or the property will be 
condemned. Proceedings in the probate 
court upon the validity of a will are instan- 
ces of the second kind; the judgment, when 
rendered, operating directly upon the status or 
condition of the instrument, determining its 
validity or invalidity. Proceedings by attnch- 
mentagainst theproperty of debtors, or to fore- 
close a mortgage, or other lien upon property, 
or to partition real estate, are instances of 
the third kind. Proceedings to compel the 
execution or cancellation of a conveyance of 
-real property in the state and proceedings 
to wind up and dispose of partnership prop- 
erty are instances of the fourth kind. The 
third and fourth classes mentioned are not 
strictly proceedings in rem; but so far as 
they affect property in the state, they are 
treated as substantially such proceedings. 

In proceedings in rem notice of some kind 
is required, but as all property is supposed 
to be in the possession of its owner, either 
in person or l>y agent, a seizure of property- 
is, of itself, considered to impart notice of 
the proceeding to the owner. Therefore, 
where the property is, at the outset, taken 
into the custody of the court, the law is less 
strict in requiring further notice, either gen- 
erally by proclamation to all persons, or 
specially to the reputed ov^ner. But where 
the property to be affected is not thus at the 
outset taken into custody, there is no con- 
structive notice given by the proceeding; 
and the same notice, as provided hy law, 
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must be given to the defendant, as in ac- 
tions where a personal judgment for dam- 
ages is alone sought "A proceeding," saya 
the supreme court of Vermont, in Woodruff 
v. Taylor, 20 Vt 65, where the law on the 
subject of suits in rem is stated with great 
clearness, "professing to determine the right 
of property where no notice, actual or con- 
structive, is given, whatever else it might bo 
called, would not be entitled to be dignified 
with the name of a judicial proceeding. It 
"will be a mere arbitrary edict, not to be re- 
garded anywhere as the judgment of a 
court" 

The suits of Gray and Eaton were partly 
in personam, and were, at the same time, 
intended to subject property in the state to 
the disposition of the court; but as the prop- 
erty was not taken into custody at the out- 
set, there was no constructive notice given 
to the owners or claimants by the proceed- 
ing, and the absent and non-resident de- 
fendants could only be brought before the 
court by publication of summons, as provid- 
ed by statute, and this, as the supreme court 
held, was never done, so far as the infant 
Franklina was concerned. 

2. As to the authority of the district court 
to appoint a guardian ad litem for the infant 
without previous service upon her, it is suf- 
ficient to observe that the supreme court of 
the state on appeal decided that no such au- 
thority existed. The statute requires service 
of summons on all infants, before a guardian 
ad litem can be appointed, and makes no 
difference in this respect between an infant 
of a few months, and one nearly attaining 
his majority, and the service can no more be 
dispensed with in the one case than in the 
other. Besides, there is wisdom in the pro- 
vision requiring service even upon an infant 
in its cradle, for the papers, through its 
nurse or relatives, would almost be sure in 
such case to find their way into hands of 
parties who would look after the interests of 
-the child. Be this as it may, it is the pro- 
ceeding required by the legislature before the 
jurisdiction of the court can attach; and as 
Chief Justice Taney said of a mere formal 
objection which was insisted upon in the su- 
preme court, nothing is unimportant or to be 
disregarded whicli the legislature has pre- 
scribed as a condition for exercising the 
jurisdiction of the court Where personal 
service cannot be made by reason of the non- 
xesidence in the state or absence of the in- 
fant, service must be made by publication as 
in other cases. Such publication is the pre- 
scribed condition to the exercise of jurisdic- 
tion over the infant 

3. The objection that the decree of the dis- 
trict court in the consolidated action was not 
reversed as to the widow Matilda, is not 
•founded upon fact There was but one decree, 
though the court speaks in its opinion as 
though there were two separate decrees be- 
fore it This is an evident inadvertence in 
the language of the court, arising from the 
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fact that the objections to the validity of the 
decree were taken to the separate proceed- 
ings had before their consolidation. The 
case was remanded for further proceedings; 
and on filing the remittitur, the question evi- 
dently arose as to what proceedings should 
be had, and after hearing' counsel for the 
parties, the court ordered a new trial on all- 
the issues as to all the parties. Upon this 
order the case remained on the calendar of 
the district court for trial for over a year, 
and was then dismissed. The order of dis- 
missal was entered in the consolidated suit, 
and it. would appear for greater caution in 
the separate suits also. 

The decree as to the infant Franklina be- 
ing void for want of jurisdiction in the dis- 
trict court over her; all proceedings founded 
upon such decree, ' so far as her rights are 
concerned, necessarily partake of the same 
infirmity. The purchaser of the premises 
being one of the attorneys of the plaintiff 
Gray, the law, as held by the supreme court, 
imputes to him knowledge of the defects in 
the proceedings which were taken under his 
direction and that of his partners. The con- 
veyance of the undivided half to his law part- 
ner was made after the reversal of the de- 
cree, and the latter also took his interest with 
similar knowledge of the defect Independ- 
ently of this fact, their title fell with the re- 
versal of the decree. On this subject we 
can add nothing to what was said "in the opin- 
ion of the supreme court, except that the doc- 
trine of Reynolds v. Harris [14 Cal. 067] 
was reafiirmed in the late case of Reynolds 
v. Hosmer, reported in 45 Cal. 617. 

As to the claim for rents, we are of 
opinion that the cost of filling up the water 
lot, which was a valuable and permanent 
improvement, is a just offset to the rents re- 
ceived or which might have been received by 
the defendant 

It follows from the views we have ex- 
pressed that the plaintiff is entitled to judg- 
ment for the possession of the premises; and 
such judgment will be entered upon the find- 
ings filed, with costs. 
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Case No. 5,207. 

GALVIN v. BOTJTWELL. 

[9 Blatohf. 470.] i 

Circuit Court, S. D. New York. March 8, 
1S72. 

Removal op Causes— Citizenship— Alien as 
Pakty. 

A case was removed into this court, under 
the 12tih section of the act of September 24, 
17S9 (1 Stat. 79), on the allegation that the 
plaintiff was a citizen of New York, and the 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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defendant a citizen of Massachusetts. The 
plaintiff moved to remand the cause, on the 
ground that he was an alien. That fact was 
not denied: Held, that the motion must be 
granted. 

[Oited m Heath v. Austin, Case No. 0,305; 
Mackaye v. Mallory, 6 Fed. 7ol.] 

[This was a suit by Bartholomew C. Gal- 
vin against George S. Boutwell. Heard on 
motion to remand the cause to the state 
court] 

Joseph J. Marrin, for plaintiff. 
Noah Davis, for defendant 

KLVrCHFORD, District Judge. As it is 
not denied, on this motion, that the plaintiff 
is an alien, I think the case ought to be re- 
manded to the state court. It was removed 
-here under the 12th section of the act of Sep- 
tember 24, 37S9 (1 Stat. 79), on the allegation 
that the plaintiff was a citizen of New York, 
and the defendant a citizen of Massachusetts. 
I do not think it falls within the principle of 
Dennistoun v. Draper [Case No. 3,804], and 
"Wood v. Matthews [Id. 17,955]. If the ques- 
tion of the alienage of the plaintiff were seri- 
ously contested, it would be proper to retain 
the case for a trial of that question, on the 
merits, on formal issues in the cause. There 
can be no doubt of the power of this court to 
remand the cause, if it sees that there is no 
jurisdiction. Witetiqui v. D'Arbel, 9 Pet [34 
U. S.] G92, .701. The exercise of that power 
at this stage of the cause is a question of dis- 
cretion; and, in this case, I think a proper 
exercise of such discretion requires that the 
case be remanded. The motion is granted, 
on condition that the plaintiff stipulates that 
the defendant have thirty days' time to an- 
swer the complaint, after a certified copy of 
the order herein shall have been filed in the 
state court 



Case !No. 5,208. 

GALVIN v. BOYD. 

[4 Wkly. Notes Oas. 288; 25 Pittsb. Leg. J. 
14.] 

Circuit Court, E. D. Pennsylvania. July 21, 
1877. 

Bankruptcy-— Payment op Debt after Proceed- 
ings Begun. 

[Where a note is given in payment of a 
book account, after a petition in bankruptcy is 
filed against the payee, but before* the adjudi- 
cation, and the note at maturity is paid to a 
bank which holds the same, this is a discharge 
of the maker, and the assignee in bankruptcy 
cannot maintain a suit against him for the 
amount of the n^te.] 

Rule for judgment for want of a sufficient 
affidavit of defence. Assumpsit by the as- 
signee in bankruptcy of A. Benton & Co. 
\ipon a book account and promissory note, 
copies of which were filed. Upon January 
31, 1877, the petition in bankruptcy was filed, 
and in March, 1877, the firm of A. Benton & 
Co. were adjudicated bankrupts. In re Ben- 
ton [Case No. 1,333]. The book account con- 



tained charges for goods sold and delivered 
during August and September, 187G. The 
note for like amount was dated February 2<>, 
1S77, after the petition had been filed. The 
affidavit of defence alleged that the note was 
given in payment of the book account, and 
thai a few days before its maturity the de- 
fendant was notified by the Union National 
Bank that it held the note and demanded 
payment, and that he paid the note at ma- 
turity, and now had it in his possession. 

Prichard & Purves, for the rule. 

This whole transaction took place after the 
filing of the petition, which is notice to all 
the world. The assignee is entitled to re- 
cover. Mays v. Bank, 14 P. F. Smith [G4 
Pa. St] 74; Fluck v. Hope, 1 Wkly. Notes 
Cas. 42; Baird v. Adams, Id. 144; Turner v. 
Shenkmeyer, Id. 266. 

Mr. Stover, contra. 

CADWALADER, District Judge (orally). 
The case of Mays v. Bank, supra, was de- 
cided on the authority of Wickershain v. 
Nicholson, 14 Serg. & R. US, which is not 
law here, because not founded on the present 
bankrupt act [Act March 2, 1867 (14 Stat. 
517); amended by Act June 22, 1874 (18 
Stat 17S)]. Rule discharged. 
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Case Wo, 5,209. 

GAMBLE et al. v. MASON. 
[7 Am. Law Reg. 178; 42 Hunt, Mer. Mag. 589.]' 
Circuit -Court, D. Maryland. Not. Term, 1858. 
Customs Duties — Tariff Acts of 1842 axd 1857 
—Articles not Enumerated— Actions against 
Collector— Compliance with Statctokv Re- 
quirements. 

r- 1 o Tne - 2 P t ^ h secti °n of the tariff act of 1S42 
[o htat. duo] is still in force, and is embodied 
in the act of 1857 [11 Stat 192]. 
[Approved in Field v. Schell, Case No. 4,772.] 

2. That whether an article imported info tin- 
country, and which is not specifically enumer- 
ated m the schedule of the act, bears a simili- 
tude in material, quality, texture or use, to one 
which is enumerated, is a question which a 
jury must determine. 

3. In order to maintain an action against the 
collector of the port, the plaintiff must satisfy 
the jury that he has fully complied with all the 
requirements of the statute, both as to form 
and substance. 

This was an action on the case brought 
by the plaintiffs to recover of the defend- ' 
ant $187. The plaintiffs [Joseph C. Gamble 
and David Gamble] are aliens and citizens 
of England, tmd the defendant [John T. 
Mason] is collector of the customs of the 
United States, at the port of Baltimore. 
On the 10th of April, 1858, D. Mcllvain, as 
consignee and agent of the plaintiffs, en- 
tered at the custom house in Baltimore one- 
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hundred barrels of caustic soda, valued at 
$1,700. The defendant assessed and levied 
on the said caustic soda a duty at the rate of 
■fifteen per cent, ad valorem; the consignee 
contending that caustic soda, was liable, 
under the tariff act of 1857, to but four per 
cent ad valorem, paid the above assess- 
ment of fifteen per cent, under protest in 
writing, and took the goods; the assess- 
ment, as paid, amounted to $255. After- 
wards, on the 24th of April, 1858, McHvain 
addressed a letter to the defendant, setting 
forth the grounds on which he protested 
against the said assessment of fifteen per 
cent, and the reasons why he considered 
that caustic soda was liable to a duty of 
but four per cent; the defendant, still ad' 
hering to his decision, McHvaine, as agent 
and consignee of the plaintiffs, on the 13th 
of May, -1858, appealed from his decision 
to the secretary of the treasury, and the 
secretary of the treasury on the 18th of Hay, 
1858, notified Mcllvaine that he had af- 
firmed the decision of the defendant. The 
plaintiffs thereupon, on the 16th day of 
June, 1858, instituted the present suit. 

The act of congress, approved March 3, 
1857 [supra], being the latest tariff act, 
embraces eight separate schedules, desig- 
nated by the letters of the alphabet from 
A to H inclusive; each of said schedules 
contains a list of enumerated articles, all 
articles in the same schedule being assessed 
at the same rate, and a different rate being 
assessed in each of the different schedules. 
»Schedule I contains all articles that are 
free of duty. The act of 1857 also, pro- 
vides that all articles imported from abroad 
into the United States, and not enumerated 
in said schedules, shall pay a duty of fif- 
teen per centum. The act of 1857 is similar 
in its provisions to the tariff act of 1846 [9 
Stat 42], which was the tariff act next pre- 
ceding the act of 1857, with the exception 
that the rates of duty are different in the 
two acts, and some changes made in the 
latter as to the relative position of some 
articles in different schedules. The 20th sec- 
tion of the tariff act of 1842, is in these 
words,— "That there shall be levied, collect- 
ed and paid on each and every non-enu- 
merated article which bears a similitude, 
either in material, quality, texture, or the 
uses to which it may be applied, to any 
enumerated article chargeable with duty, 
the same rate of duty which is levied and 
charged on the enumerated article which 
it most resembles in any of the particulars 
before mentioned; and if any non-enume- 
rated article equally resembles two or more 
enumerated articles, on which different 
rates of duty are chargeable, there shall 
be levied, collected and paid on such non- 
enumerated article the same rate of duty 
as is chargeable on the article which it re- 
sembles, paying the highest duty; and on 
all articles manufactured from two or more 



materials, the duty shall be assessed at the 
highest rates at which any of its component 
parts may be chargeable." 

The plaintiffs admitted that caustic soda 
was not enumerated in any of the before 
mentioned schedules of the act of 1857, but 
they contended that under the 20th section 
of act of 1842, caustic soda bears a simili- 
tude to soda ash either in material, quality, 
texture, or the uses to which it may be 
applied, and of all the articles enumerated 
in the different schedules of the act of 1S57, 
it most resembles soda ash; and inasmuch 
as soda ash is made liable to pay but four 
per cent, by said act, (being embraced in 
Schedule H) that therefore caustic soda is 
properly chargeable with but four per cent, 
and having paid fifteen per cent under pro- 
test on that entered on the 16th of April, 
1858, that they are entitled in this action to 
recover the difference between fifteen per 
cent on $1,700, and four per cent on the 
same sum. 

The defendant contended, 1st, that caustic 
soda is liable to pay a duty of fifteen per 
cent as an unenumerated article under the 
act of 1857. 2d. That it bears no similitude 
either in material, quality, texture, or the 
uses to which it may be applied to soda ash, 
and that it does not most resemble soda ash 
of all the articles enumerated in the several 
schedules of the act of 1857; that therefore 
it is not properly chargeable with the same 
duty as is levied upon soda ash. 

J. Mason Campbell and Bernard Caxter,, 
for plaintiffs. 

W. Meade Addison, U. S. Dist Atty., for de- 
fendant 

HELD BY T3E COURT (GILES, District 
Judge): 1st, that the 20m section of the 
tariff act of 1842 was still in force, and must 
be considered as embodied in the tariff act of 
1857. 

2d. That if caustic soda bears a similitude 
to soda ash, either in material, quality, tex- 
•ture, or the uses to which it may be applied, 
and most resembles soda ash of all the arti- 
cles enumerated in said tariff act of 1857, 
that then caustic soda was under said act 
chargeable with but four per cent ad va- 
lorem, and that whether or not caustic soda 
bears the said similitude to soda ash, and 
most resembles it as aforesaid, is a question 
for the jury to determine. 

3d. That if caustic soda more nearly re- 
sembled carbonate of soda than it does soda 
ash, in the particulars mentioned in the said 
20th section of act of 1842, which is a ques- 
tion for the jury to determine, then that 
caustic soda was liable to a duty of eight per 
cent., that being the rate of duty with which 
carbonate of soda is chargeable, under the 
act of 1857. 

4th. That in order to maintain this action 
against the defendant, the plaintiffs must 
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show, to the satisfaction of the jury, in addi- 
tion to the other matter which they are re- 
quired to show, that within ten days after 
the decision of the collector in this matter, 
they gave notice to him of their dissatisfac- 
tion with his decision, and set forth distinctly 
and specifically therein the grounds of ob- 
jection thereto; and did within thirty days 
after the date of such decision, appeal there- 
from to the secretary of the treasury, and did 
within thirty days from the date of the de- 
cision of the secretary of the treasury in this 
matter, institute this suit 

The jury rendered a verdict in favor of the 
plaintiffs for one hundred and eighty-seven 
dollars, $187, (the amount claimed by the. 
plaintiffs) and $6.38 interest from the 16th 
of April, 1858, making in all $193.88. 

[A writ of error sued out by the plaintiff 
was dismissed by the supreme court for want 
of jurisdiction. 21 How. (62 U. S.) 390.] 



GAMBLE (SPAIN v.). See Case No. 13,199. 

GAMBRIDL (CARtUOIiL v.). See Case No. 
2,454. 

GAMECOCK, The. See Cases Nos. 122 and 
123. 

GAMES (DUNN v.). See Cases Nos. 4,176 
and 4,177. 



Case Jtfo. 5,210, 

GAMMELL v. SKINNER. 

[2 Gall. 45.] i 

Circuit Court, D. Massachusetts. May Term, 
1814. 

Practice in Admikaltt — Verification* op An- 
swer— Suit for "Wages— Special In- 
te rrooatori es— inte rest. 

1. In causes on the instance side of the ad- 
miralty, the answer of the claimant should be 
verified by oath; 2 and in a suit for wages, the 
libellant may compel the adverse party to an- 
swer special interrogatories, 

[Cited in The David Pratt, Case No. 3,597; 
Hutson v. Jordan, Id. 6,959.] 

2. In suits foi wages, interest is allowed 
from the time of a demand proved; and if no 
demand is proved, from the commencement of 
the suit. 

[Cited in The Elizabeth Frith, Case No. 

4,3G1; The Grapeshot, Id. 5,703; The 

Swallow, Id. 13,605; Burdett v. Williams, 

30 Fed. 698.] 
[Cited in Mahurin v. Bickford, 6 N. H. 572; 

McIIvaine v AY'Ilkins, 12 N. H. 481.] 

This was a libel for mariners* wages. Some 
questions arose as to the practice in causes on 
the instance side of the court, and particular- 
ly in causes of this nature. 

Mr. Selfridge, for libellant 
Mr. Townsend, for defendant 

STORY, Circuit Justice. In causes on the 
instance side of the court, the answer of the 

1 [Reported by John Gallison, Esq.] 

2 See Dunl. Adm. Pr. 209. 



claimant should be verified by bis oath. This 
is the general practice both of courts of equity 
and courts of admiralty; and indeed of all 
courts proceeding according to the course of 
the civil law. 2 Browne, Civ. & Adm. Law, 
416; Clerke, Praxis Adm. tit 14, 24; Marr. 
Forms, 363. In suits for mariners' wages the 
libellant may compel the adverse party to an- 
swer special interrogatories, which are filed 
under the direction of the court, and are like 
the interrogating part of the bill in chancery. 
And in point of convenience this practice 
should be adhered to, for it brings distinctly 
before the court the points, on which the de- 
fence is intended to be rested. As to all facts 
denied, the burthen of proof lies on the plain- 
tiff, except in the special case of the shipping 
paper and log book, as provided for in the 
statute regulating seamen in the merchants' 
service. Act July 20, 1790, c. 29, § G [1 Stat 
133]. 

Mr. Selfridge, for libellant, inquired, 
whether interest would be allowed on the 
amount of the wages due from the time of a 
demand made. 

STORY, Circuit Justice. There is no dif- 
ference in this respect between the practice of 
our courts of common law, and that of the ad- 
miralty. In the latter, interest is generally 
allowed from the time of a demand made for 
the wages; and if no special demand is 
proved, from the time of the commencement 
of the suit 
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GANNON v. DONN. 

[1 Hayw. & H. 346.] 1 

Circuit Court, District of Columbia, Oct. 30, 
1848. 

Justice of tiie Peace — Judicial and Ministh- 

rial Acts— Negligence— Supersedeas 

Taken ox Sunday. 

1. A justice of the peace is not liable in 
damages for judicial acts, and for ministerial 
acts only in case of intentional or gross negli- 
gence. 

2. Sunday is not a day on which a superse- 
deas can be given. 

3. But taking it as a judicial act, and the 
justice is not liable, though taken on a Sunday 
and from a minor. 

At law. Action [by James P. Gannon] 
against [Thomas C. I>onn] a justice of the 
peace for negligence or omission in the dis- 
charge of his duty under section 4 of the net 
of 1823 [3 Stat 743]. The plaintiff had a fieri 
facias on a justice's judgment issued by de- 
fendant and laid on Gannon's horse after 
dark on Saturday; the legality of which levy 
being doubted, it was agreed the horse 
should be placed in the livery stable of the 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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plaintiff until the judgment should he super- 
seded. On the following day (Sunday) the 
recognizance was entered into before the de- 
fendant, and antedated on the preceding 
Saturday. The superseder was under twen- 
ty-one; but wanted only six or seven months 
of being of age. His appearance indicated 
full ase. The horse was delivered to Gan- 
non on the certificate of supersedeas. His 
residence was in Maryland, and afterwards 
he went to Mexico, but was seen in the Dis- 
trict on the horse after the expiration of the 
time of the supersedeas. It was not shown 
that he had any other property. The surety 
in the recognizance refused on the ground of 
non-age, and no steps were taken thereon or 
on the original judgment. The plaintiff, rep- 
resenting to the defendant that he had lost 
his debt by his .conduct, said: "Sooner than 
you shall lose it I will pay it." Upon this 
evidence the plaintiff seeks to recover against 
the defendant under section 4 of the act of 
1S23 for negligence or omission in the dis- 
charge of his duty. 

Mr. Lenox, for appellant. 
Mr. Giberson, for appellee. 

MORSELL, Circuit Judge. This is the first 
instance of a suit under this section. The 
terms are general and might comprehend 
any degree of negligence or any omission of 
duty; but the third 'and fourth sections of 
the law must be taken together, and the gen- 
eral expressions of the latter limited by the 
former. The expression in the fourth sec- 
tion is that ''if any justice shall omit to keep 
a docket, or be guilty of any other negligence 
or omission, whereby the plaintiff, having ob- 
tained a judgment before such justice, shall 
lose his debt," the justice shall pay the same. 
The keeping of a docket is purely a minis- 
terial act, and the general terms must be lim- 
ited to acts of the same character, and can- 
not be extended to acts done or omitted in 
his judicial capacity. A justice is not an- 
swerable for his judicial opinions, though er- 
roneous, and as to his ministerial acts there 
must be proof of intentional violation of 
duty or gross negligence. 

"The acts complained of are: 1. That the 
recognizance was taken on a Sunday and an- 
tedated. 2. That the surety was a minor. 
Sunday is not a day for legal proceedings. 2 
Inst 2G4. But in taking the supersedeas the 
justice was acting in his judicial character, 
and might have supposed the consent of the 
parties had been given to consider it as done 
on Saturday. As to the age of the surety 
the justice might well be deceived by his ap- 
pearance, and there was nothing to awake 
suspicion. Notice need not be given to the 
plaintiff of the time and place of taking the 
recognizance, nor is there proof that the debt 
has been lost by any other act or omission 
of the defendant. His promise is not obliga- 
tory on him. The plaintiff is not entitled to 
3:ecover. 



Case No, 5, SIS. 

GANT v. PEASLEE. 

[2 Curt. 250.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Customs Duties— Dutiable Value— Poet of 
Shipment. 

* "Where merchandise was shipped from Smyr- 
na to the United States, via Liverpool, where 
it was to be, and was transferred to another 
vessel, it was held that an estimated freight 
from Smyrna to Liverpool, could not be added 
to the market value, and charges at Smyrna, 
to make up the dutiable value. In such a 
case, Smyrna, and not Liverpool, is the place 
from whence the merchandise is imported into 
the United States. 
[Cited in Forman v. Peaslee, Case No. 4,941; 
Millar v. Millar, Id. 9,546.] 

[This was an action at law by James Gant 
against Charles H. Peaslee.] 
Mr. Griswold, for plaintiff. 
Mr. Hallett, Dist Atty., contra. 

CURTIS, Circuit Justice. This is an action 
for money had and received, to recover of the 
collector of the port of Boston, money al- 
leged to have been illegally exacted, in pay- 
ment of duties on merchandise imported into 
that port by the plaintiff. The evidence 
showed that a parcel of figs, admitted to be 
the produce of Turkey, were shipped at 
Smyrna by the plaintiff, on board a steamer 
called the Melita, under a bill of lading, 
which made them deliverable in Boston. 
The Melita belonged to the British and North 
American Mail Steamship Company, and 
was one of a line plying between Liverpool 
and Smyrna, and other ports in the Mediter- 
ranean, in connection with the line of Brit- 
ish steamers which ply between Liverpool 
and Boston and New York. And the bill of 
lading contains a memorandum, to this effect, 
that the goods are to be forwarded to Boston 
by the first British and North American 
Royal Mail Steamship Company's steamer, 
at shipper's risk, and company's expense. 
The freight stipulated is twelve pounds ster- 
ling per ton, for the entire transportation 
from Smyrna to Boston, via Liverpool. 
When the goods were entered at the custom- 
house, the defendant added to the charges 
shown by the invoice, the estimated cost of 
freight from Smyrna to Liverpool, at three 
pounds per ton, which amounted to §435.60, 
and on this amount, a duty was assessed. 
The plaintiff protested in writing, before pay- 
ment, against paying a duty on the freight 
from Smyrna to Liverpool, and brings this 
action to recover it back. These duties were 
assessed under the tariff act of July 30, 1846 
(9 Stat 42), but the question now before me, 
depends upon the provisions of a subsequent 
law, of March 3, 1851 (9 Stat 629, § 1), in 
conformity with- which, the dutiable value 
of merchandise' was reguired to be ascer- 

i [Reported by Hon. B. K. Curtis, Circuit 
Justice.] 
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tained. The law directs that there shall be 
added to the appraised value or price of the 
merchandise "all costs and charges, except 
insurance, and including in every case a 
charge for commissions, at the usual rates, 
as the true value at the port where the same 
may be entered, upon which duties shall be 
assessed." 

The first question is, whether a charge for 
freight from Smyrna to Liverpool, could law- 
fully be added, as being one of the "charges" 
within the meaning of this act The direc- 
tion to add "charges" to the cost of the 
goods, to arrive at their dutiable value, was 
first given by the act of January 29, 1795 
(1 Stat. 411X was repeated in the collection 
act of 1799, § 01 (1 Stat. 673), and in many 
laws on this subject since that date (3 Stat 
732, § 5; 4 Stat. 273, § 8; Id. 591, §§ 7, 15; 
5 Slat 5G3, § 16; 9 Stat. 42, § 8). And it has 
been uniformly held and practised by the 
treasury department, under all these laws, 
that freight was not a dutiable charge. It 
is so stated in terms by the circular of the 
secretary of the treasury of the 27th of 
March, 1851, which is found in 1 Mayo, p. 
45, of Treasury Circulars. This practical 
construction placed on former laws, on this 
subject, and which had continued for more 
than half a century, when the act in ques- 
tion was passed, must be considered as 
known to, and silently adopted by congress, 
when it used in this law the same phraseol- 
ogy, employed in the former laws thus con- 
strued. I consider it, therefore, too late now 
to contend for the general proposition that 
freight is a dutiable charge within the mean- 
ing of the act of 1S51. If so, it would seem 
difficult to maintain, that an estimated 
freight, pro rata itineris, is a dutiable charge, 
when the merchandise, instead of coming by 
the most direct route from the country of its 
production, and from which it is actually ex- 
ported to the United States, comes by a more 
circuitous route, passing through a port of 
another country. For in such a case, it is 
still freight, paid for the transportation of 
the merchandise, to the United States. 

The argument on the part of the collector is, 
that the act of 1S51, has made it the duty 
of the collector, to ascertain the market-value, 
at the period of the exportation to the United 
States, in the principal markets of the coun- 
try from which the same shall have been im- 
ported into the United States, and to add 
thereto all costs and charges; that in this 
case England was the country from whence 
the figs were exported into the United States; 
that consequently, their market value there, 
and the costs and charges there, were to be 
ascertained; that if it was not lawful to add 
the cost of freight from Smyrna to Liverpool, 
as one of the costs or charges, yet that the 
expense of bringing the figs to England must 
have embraced their value in Liverpool, and 
that it is immateral to the plaintiff, whether 
that expense goes into the dutiable value in 
the form of costs, or charges on the figs, or 
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as part of their market value in Liverpool. 
This is an ingenious view of the defendant's 
case, and seems to be the best which it ad- 
mits of; but I am of opinion it is not con- 
sistent with the law. 

If it were conceded that, in this case, Eng- 
land was the country of exportation, it could 
not be maintained that the freight paid for 
carrying the figs to England, was one of the 
costs or charges within the meaning of this 
act of 1851. Because, in that case, the act 
requires the market value in England to be 
ascertained,-and the costs and charges added; 
now the cost of carrying the figs to England 
necessarily enters into and affects their mar- 
ket value in England, and is included, when 
that market value is ascertained; and, of 
course, is not to be again added as one 
of the costs or charges. Besides, there is no 
legitimate niodj of ascertaining the amount 
of such a charge. No freight was agreed 
on, in this case, for transporting the prop- 
erty from Smyrna to Liverpool. The actual 
freight was paid, for the transportation to 
the United States; and when the collector 
added £3 per ton for freight to Liverpool, 
he did not add an actual charge, paid X>y the 
importer, but a supposed sum, estimated by 
himself, as being what it would have cost to 
carry the property to Liverpool, if that had 
been, as it was not, its place of destination. 

Nor can it be admitted that the other po- 
sition is tenable, that, the market value in 
England being the object of inquiry, it is 
immaterial whether the cost of carrying the 
property there is included in that market 
value, or is added to the invoice in order to 
ascertain it. It is obviously true that the 
cost of carrying the property to England, 
enters into and affects its market value in 
that country. But it by no means follows, 
that at any given date this cost of trans- 
portation enhances the value there precise- 
ly to the amount of the freight Market 
value is affected by many causes, the chief 
of which is supposed to be the extent of the 
supply, compared with the demand; and it 
is plain, that to take the invoice cost and 
charges at Smyrna, and add to them the 
cost of transportation to Liverpool, would not 
be a legitimate mode of ascertaining the mar- 
ket value of figs, in Liverpool. So that con- 
ceding England to be the country whence 
the figs were exported, to the United States, 
the market value there was not ascertained, 
nor attempted to be ascertained. The col- 
lector undoubtedly treated the market value 
in Smyrna, as shown by the invoice, to be 
the true market value, and added £3 per ton 
as one of the charges, or costs, at Liverpool, 
which was the last port of departure to the 
United. States. 

But I am satisfied that there is another 
defect in the position assumed by the 
defendant's counsel. I do not think England, 
the country from which these figs were 
imported into the United States, within the 
meaning of the Act of 1851. They were 
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purchased at Smyrna, and there shipped for 
the United States, under a consignment to 
the plaintiffs agent in Boston. When they 
left the country of their production,, they 
were destined for the United States. It was 
not intended that they should enter any other 
market, or hecome part of the merchandise 
of any other country than the United States. 
When the figs left Symrna, if the question 
had arisen, to what country have they been 
exported,, the answer must have been, to the 
United States. It would no more have been 
true, in point of fact, that they were exported 
to England, than that they were exported to 
Malta, or Trieste, or any other port, where- 
the steamer, which carried them, might 
stop, as she came down the Mediterranean. 
Their going to Liverpool, and being trans- 
shipped there, affected only the route and 
means of their transit, not their place of 
departure, or destination. It is well imown 
that large importations are made into the 
United States from Germany and Switzer- 
land. Merchandise, the product or manu- 
facture of those countries, is purchased in 
their markets, invoices made, and the prop- 
erty brought by land, or interior navigation 
to the coast, and there shipped. It appears 
by the treasury circular already referred to, 
that contemporaneously with the passage of 
this act of 1851, an interpretation was put 
on it by the department, under which the 
country of production was, in these cases, 
deemed the country whence the merchandise 
was imported into the CJnited States. In 
my opinion, this interpretation was sound. 
# It assumes that, though the merchandise pas- 
" ses through different countries, and the 
vehicles for its transportation are changed, 
and though it arrives in the United States in 
ix vessel on board which it was placed in 
Prance or Belgium; yet if it was bought by the 
market of the country of production by the 
Importer, and was sent by him thence to 
tho United States, it was imported into the 
United States from the country of production, 
within the true meaning of this act; and 1 
apprehend it can make no difference, in this 
particular, whether the change of the vehi- 
cles of transportation, is from one steam- 
ship to another, or from land to water 
carriage. 

It may be urged however, and I suppose 
this is the ground, upon which the practice 
complained of in this case, has been , 
adopted, that when merchandise is pur- 
chased in the country of its production, and 
transported to the sea-coast and there ship- 
ped, the cost of the carriage to the sea-coast 
is added, as one of the costs and charges. 
I suppose this is the practice, under this law, 
and I do not question its correctness. View- 
ing the subject logically merely, it might be 
difficult to distinguish those costs and charges 
of transporting merchandise from Geneva, 
for instance, to Havre, from the cost of trans- 
portation from Smyrna to Liverpool. So, rea- 
soning a priori, it would be difficult to show 



that marine freight was not a cost or charge, 
which enhanced the dutiable value of mer- 
chandise, at its place of destination. But the 
law has made a distinction between freight 
for transporting property on the sea, and 
other charges; and while it requires these to 
be included, it requires that to be excluded; 
and whether the voyage be one passage only, 
or several passages between different ports, 
beginning at the place of exportation, and 
ending at the place of importation, and 
whether it be performed in' one or two bot- 
toms, what is paid for the whole transporta- 
tion on the sea, is freight, and is not to be 
included as a dutiable charge, whether it be 
incurred in one port or another, or the whole 
of the voyage of importation. In the case 
of Grinnell v. Lawrence [Case No. 5,831], 
Mr. Justice Nelson had occasion to consider 
a similar question arising under the tariff act 
of 1S42 (5 Stat. 548). Though not identical 
with this case, it has a strong bearing on it, 
and has materially aided me in coming to a . 
conclusion concerning it. 

Ea conformity with the agreement of the 
parties, a verdict is to be directed for the 
plaintiff, for the amount paid, on account of 
duties assessed on the charge for freight 
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GANTT v. JONES. 

[1 Crauch, C. O. 210.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Bills and Notes — Notice to Joint Indokseus 
— Payment by One— Suit against the Other. 

1. Where there are two joint indorsers notice 
must he given to both. 

2. If one of the joint indorsers pay the note, 
he cannot recover a moiety from the other in- 
dorser unless he was liable to pay the note. 

3. Quaere, as to interest on money had and 
received. 

One joint surety having paid the whole, 
sues the other surety for a moiety. Assump- 
sit for money paid for the defendant's use; 
and money had and received by the defendant 
for the plaintiff's use. 

Case stated. The material facts of this 
case are, that the plaintiff and defendant be- 
ing joint payees of Suter's note, dated lGth 
of June, 1800, payable twenty-four months 
after date, indorsed and passed it away. That 
the note being unpaid, and the plaintiff being 
arrested upon a joint writ, against him and 
the defendant, issued upon said note, eight 
months after it became payable, paid the full 
amount with interest and costs, being $452.00, 
to the holder, and took up the note. That he 
had before paid the defendant $250, for the 
purpose of paying half the said note, which 
defendant had not applied to that use. That 
the note was given and indorsed by the plain- 
tiff and defendant, for a debt due from Suter 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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to D. Happart, to whom the plaintiff and de- 
fendant indorsed and delivered it. That on 
21st June, 1S02, a notary-public demanded 
payment of the note at the last place of abode 
of Suter, and received for answer that he had 
sailed for the East Indies, and left no funds 
to take up the note, whereupon it was pro- 
tested and returned to the holder. That the 
defendant, Jones, always did live and still 
lives within six miles of Georgetown, where 
the note was given. That F. J. Gautt re- 
turned to this country about the 15th of Feb- 
ruary, and the writ was served on him the 
22d of February, 1803, when he paid the 
money. That the first writ was served on 
O. C. Jones, the defendant, on the 18th of 
December, six months after the note was pay- 
able. That Jones had not, in any manner, 
accounted with the plaintiff for the $250. 
Upon this statement of facts the plaintiff 
prayed the court to instruct the jury that 
plaintiff has a right in this suit to recover of 
.the defendant the sum of $250, with interest 
thereon, from the 8th October, 1S02, and also 
the further sum of $226.30, with interest 
thereon to be computed from the 22d of Feb 
ruary, 1803. 

Whereupon THE COURT instructed the 
jury that, upon the above statement of facts, 
the plaintiff is entitled to recover the above- 
mentioned sum of $250, with interest thereon, 
from the 8th day of October, 1802, upon the 
count for money had and received by the de- 
fendant to plaintiff's use. But that he is not 
entitled, upon either count in the declaration, 
to recover the other sum of $226.30, nor any 
part of it, for the moiety of the amount of the 
note so paid by the plaintiff, as aforesaid. 
Plaintiff took a bill of exceptions, but did not 
prosecute a writ of error. 

The grounds of this opinion, as stated by 
THE COURT, were, that it did not appear 
that the plaintiff and defendant were liable at 
the time the plaintiff paid the money; and no 
assent of defendant to the payment made by 
the plaintiff is stated. That in order to make 
the plaintiff and defendant liable upon their 
indorsement upon the note, the holder must 
have given due notice to them of the nonpay- 
ment by the maker. That notice to Gantt, 
eight months after the note was payable, (al- 
though it should be proved to be given in 
stantly on his return to this country,) was not 
due notice, the other joint indorser being a 
resident six miles only from Georgetown— 
nor was the service of the writ upon Jones, 
six months after the note became payable, 
reasonable notice. 

Quaere, as to interest upon the $250 on the 
count for money had and received. See Tap- 
penden v. Randall, 2 Bos. & P. 467; where 
the court held, that in an action for money 
had and received, nothing but the net sum ad- 
vanced, (without interest,) could be recovered. 
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GARBER v. GLOBE MUT. LIFE INS. CO. 

[4 Ins. Law J. 307; 5 Bigelow, Ins. Cas. 221.J 

Circuit Court, E. D. Missouri. Sept., 1874. 

Life Ixsuilaxce — Waiver of Conditions as to- 

Place of Residence and Payment 

of Premiums. 

[1. Breach of a condition in the policy as to 
place of residencs is waived when, with knowl- 
edge thereof, the officers or agents of the com- 
pany who have transacted all the business re- 
lating to the policy accept premiums and issue 
renewal certificates.] 

[2. Prompt payment of premiums on the date 
when due is waived by a previous course of 
dealing in respect to the particular uohcy. and 
to other policies generally, by which 30 days* 
time has been habitually allowed.] 

[3. Where prompt payment of the premium 
has not beeu waived, the payment of a premi- 
um 11 days after it is due, and the issuance of 
a renewal certificate, without disclosure of tho 
fact that the insuied is then dangerously ill, 
will not effect a renewal of the policy.] 

[This was an action by Eliza Garber 
agaiinstthe Globe Mutual Life Insurance Com- 
pany to recover the amount of a policy issued 
in plaintiff's favor upon the life of her hus- 
band, Charles H. Garber.] 

DILLON, Circuit Judge (orally charging 
jury). On the 5th day of November, 1SU9, 
the defendant issued at its St. Louis agency 
the policy now sued on, by which it insured 
the life of the plaintiff's husband for her 
use, on certain conditions, for the sum of 
$5,000. The company defends the action 
brought to recover this sum upon two spe- 
cial grounds: 1. Because Mr. Garber resid- 
ed within the prohibited district of coun- 
try, contrary to the terms of the policj'. 2. 
Because the premium which fell due on No- 
vember 1, 1872, was not paid when it fell 
due. It is undisputed upon the testimony 
that Mr. Garber was taken sick in New Or- 
leans about the 6th or 7th day of November, 
1872, and died of yellow fever on the 11th 
day of November of that year, about 11:30 
o'clock a. m. In the latter part of October, 
1872, the agency of the company at St. Louis 
received from the home office of the company 
a notice, directed to Mr. Garber, that the 
premiums on the policy would become due 
on the 1st day of November, and there is 
evidence that on the last day of October, or 
the 1st day of November, the agents of the 
defendant at St Louis directed this notice 
to the assured at New Orleans, and Mrs. Gar- 
ber testifies that this notice was received 
there by her on or about November 4th, at 
New Orleans. On the 10th day of November 
a telegram was sent by Mrs. Garber fropi 
New Orleans to a Mr. Warne at St. Louis, 
directing the latter to go to the company's 
agency in St Louis, (at which the policy was 
issued, and which had collected all the 
previous premiums,) and pay the premium. 
Accordingly, on the morning of the 11th day 
of November Mr. Warne called at the office 
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of the company, and about 9 o'clock a. - m. 
paid the premium and received a renewal 
receipt, renewing the policy for a year from 
November 1, 1S72. Mr. AVarne did not know 
that Mr. Garber was then sick, and did not 
of course, state that fact to the company. 
On the other hand, the company at the time 
it received the premium did not make any 
inquiries concerning the health of the as- 
sured. In a short time the agents at St. 
Louis became aware of the death of Garber. 
and* the circumstances, and communicated 
them by letter to the home company, and be- 
fore hearing from it, the agents included the 
amount in their semi-monthly report to the 
home company of November 15th. Before 
this report reached the home company, the 
latter had telegraphed tbe St Louis agency to 
return the premium and demand a surrender 
of the renewal receipt Shortly afterward 
the agency here tendered to Mr. Warne the 
amount of the premium and demanded a re- 
turn of the renewal receipt, but the tender 
was not received nor the receipt returned. 

With this brief reference to some of the 
undisputed facts in the case, we now come 
to instruct in reference to the law as to the 
two special defences relied on by the com* 
pany. First, as to the residence within the 
prohibited district The policy provides that 
If between the first of July and the first of 
November the assured shall reside south of 
the 33d degree of north latitude without the 
consent of the company given in writing, the 
policy shall be null and void. The plaintiff 
admits that Garber did reside in New Or- 
leans between July 1 and November 1, 1872, 
without the written consent of the company. 
This is a complete defense, and the plaintiff 
cannot recover unless the provision of the 
policy was waived by the acts of the com- 
pany or its authorized agents. If you be- 
lieve, from the evidence, that the officers of 
the company, transacting all the business of 
the company respecting this policy, knew 
that Mr. Garber had been and was residing 
in New Orleans from July to November, 
1872, in violation of the condition of the poli- 
cy as to place of residence, and received the 
premium on the 11th day of November with 
such knowledge, and issued a renewal re- 
ceipt then this ground of defense fails. But 
if the company received this premium with- 
out knowledge that the policy had been vio- 
lated in this respect then this defense is 
made out and the plaintiff cannot recover. 
Bliss, Ins. (2d Ed.) 344. Second, as to the 
defense arising out of the non-payment of 
the premium on the 1st day of November. 
It is admitted that payment of the premium 
was not made until November 11th; but the 
plaintiff also claims that this condition was 
waived by the company; she claims that the 
company, by its general course of dealing 
in giving thirty days' time in which to pay 
the premiums generally, and by its practice 
in respect to this particular policy— that the 
company waived payment of the premium 



to a period beyond the time when it was. 
actually paid. Evidence has been given to 
show that the company^s agency in St Louis 
were in the habit of giving parties thirty 
days in whicb to make payment of 'their pre- 
miums. Whether this is satisfactorily es- 
tablished to be the general practice of the 
company in this respect at St Louis, is for 
you to determine. As respects this particu- 
lar policy, evidence has been given to show 
that the premium due November 1, 1871, was 
paid by note, and the premium due Novem- 
ber 1, 1871, was paid by a note, December 
14, 1S71, which note was collected by the 
St Louis agents of the company from Gar- 
ber at New Orleans in July, 1S72. In re- 
spect to the premium due November 1, 1871, 
a letter has been introduced in evidence from 
the company's officers at St Louis, addressed 
to Mr. Garber at New Orleans, dated St 
Louis, November 3, 1871, calling attention to 
the premium due on the first day of that 
month, requesting payment and concluding 
with these words: "Please reply at once, a* 
receipts can be held only thirty days, and 
then at risk of the assured." If you find 
from all the evidence that the company by 
its general course of dealing, and by its par- 
ticular course of dealing with Mr. Garber, 
waived prompt payment of the premium, 
and led him to believe that he could have 
thirty days after the 1st of November to 
pay, then having received the premium 
within the thirty days, this ground of de- 
fense fails. Bliss, Ins. (2d Ed.) 299 et seq. 
If, however, there was no such waiver of 
prompt payment, then the payment on the 
11th would not be effectual to renew the poli- 
cy if Garber was then dangerously ill with 
yellow fever, and this fact was not dis- 
closed to the company's agents to whom the 
premium was offered. 

Verdict for plaintiff. 
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Case No. 5,215. 

GARCIA v. UNITED STATES. 

[Hoff. Land Cas. 157.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Claim— Grant. 

A mere permission to search for and take pos- 
session of land did not bind the Mexican gov- 
ernment to make a title: consequently, the 
United -States are not required under the 
treaty to recognise this claim. 

[Cited in Dodge v. Perez, Case No. 3,953.] 

[See note at end of case.] 

This claim [against the United States, for 
nine leagues of land in Mendocino county] 

i [Reported by Hon. Ogden Hoffman, Dis- 
trict Judge, and here reprinted by permission.] 
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was rejected by the board, and appealed by 
the claimant [Rafael Garcia], 

E. L. Goold, for appellant. 
William Blanding, U. S. Atty., for appel- 
lees. 



Before HOFFMAN, District Judge. 

In support of his claim the appellant ex- 
hibits an order of Micheltorena, dated Nov. 
loth, 1844, which is as follows: 'According to 
your memorial of the fourteenth instant, you 
ask for the grant of a passport to penetrate 
into the points of the coast on the northern 
line of this country, with the objectof locating 
a tract of land of the extent of eight to nine 
leagues, since that which you now occupy, 
with your personal property, is so limited. By 
this order you are empowered to appear be- 
fore the military commanding authority of 
that frontier, in order that after an examina- 
tion you may proceed to your research after 
the tract of land you ask for as a recompense 
for the services rendered by you to the nation. 
If you should happen to select any tract of 
land, you are empowered to occupy it with 
your said property, and to take possession of 
it while the usual procedure is being prose- 
cuted, presenting the requisite sketch. God 
and Liberty. Manuel Micheltorena. Monte- 
rey, Nov. 15th, 1844. To Bon Rafael Garcia, 
at his Rancho." 

Availing himself of the permission thus 
granted, the claimant appears to have se- 
lected a tract of land, and to have occupied 
and improved it to some extent. No steps, 
however, were taken by him to obtain a title 
until March 4th, 1846, when Garcia addressed 
a petition to Gov. Pico, in which, after refer- 
ring to the order of Micheltorena, he solicits a 
grant of the land. Gov. Pio Pico, by a marginal 
order dated April 7th, 1845, referred the peti- 
tion to the alcalde of San Rafael for the usual 
informe. On the twenty-ninth of April, 1846, 
the alcalde reported that the land did not be- 
long to any private individual. 

The foregoing constitutes all the evidence 
of title produced by the claimant It is not 
pretended that any grant was ever issued for 
the land, or that any further action whatever 
was taken by Pio Pico on receiving the 
alcalde's informe. Whether he determined 
not to grant the land, or whether he omitted 
to do so in consequence of the distracted con- 
dition of public affairs, we are ignorant; one 
fact is clear— no grant was obtained by the 
claimant 

It is contended that the permission given 
by Micheltorena to search for a suitable tract, 
and to occupy it if found, "while the usual 
procedure is being prosecuted," gave to the 
claimant an equity which, when coupled with 
subsequent occupation, this court is bound to 
respect. But the permission in this case is 
widely different from the concessions or war- 
rants of survey which in the Louisiana and 
Florida cases were held to constitute inchoate 
or equitable titles. 
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A brief reference to the mode of granting 
public lands in Louisiana and Florida, as 
compared with that established by the colon- 
ization laws, will show that the decisions ap- 
plicable to inchoate titles under the former 
system can have no application to the pres- 
ent case. 

In Louisiana and Florida, the granting o:!i 
cer, on receipt of the petition, issued a con 
cession to the party, authorizing him to havo 
his land surveyed by the official surveyor. 
If the surveyor found the land to be vacant, 
and that it would not interfere with the 
rights of others, he returned a plat or figura- 
tive plan, and the party thereupon obtained 
an absolute grant The preliminary conces- 
sion was, as its name imports, a grant, and 
usually conceded, as*in Glen's Case, 13 How. 
[54 IT. S.] 258, the land to the petitioner and 
his heirs. To these concessions conditions 
were commonly annexed, that a mill should 
be erected within a specified time, that the 
land should be cultivated, that the party 
should levee and ditch the river front in 
Lower Louisiana, etc. Where, then, a party 
had obtained a concession, but had omitted 
to procure the subsequent absolute title on 
the completion of the survey, the title ac- 
quired by the concession was held to be in- 
choate and imperfect, and the real equity of 
the claimant was deemed to consist in the 
performance of the conditions or contract 
specified in the concession. The implied 
promise or assurance contained in the conces- 
sion, that the title should issue provided the 
party performed the conditions, was deemed 
obligatory on the conscience of this, as well 
as the former government, and the claims in 
such cases were confirmed. 

Under the Mexican system no preliminary 
concession or warrant of survey issued to the 
party. The final and absolute title was, by 
the regulations of 1828, the first and only 
document which the petitioner received, and 
conditions subsequent were introduced into 
the final grant, by which, on their nonper- 
formance, the estate of the grantee could be 
divested. A mere petition to search for land, 
such, as that given to the present claimant, 
finds no place in the Mexican system; nor 
can a naked authority to take possession be 
likened to those preliminary concessions, un- 
der and on the faith of which the land was 
surveyed and the conditions fulfilled in 
Louisiana and Florida. 

The application of Garcia to Micheltorena 
was for a passport to enable him to search 
for land. In granting this, and also the per- 
mission to put his cattle upon the tract he 
might select, Micheltorena in no respect 
bound himself or his successors to issue a 
final title. Such seems to have been the 
view of Pio Pico and the claimant himself, 
for a petition, accompanied by the usual 
diseuo, is formally presented to that officer 
and hj him referred for information as in 
other cases. 

Had the order of Micheltorena contained any 
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words which might be construed to import a 
present grant, the case might be different. 
But none such are to be found. If this claim 
is to be confirmed, every provisional license 
or permission temporarily to occupy land 
must be held to constitute an equitable title, 
provided the claimant has availed himself of 
the permission— a ruling which would aston- 
ish no one more than the old inhabitants of 
the country, by whom the importance of ob- 
taining a "title" from the governor was well 
understood. For aught we know, Pio Pico, 
when the petition was subsequently pre- 
sented, found it inexpedient to grant the 
land; and if the claimant, under a mere per- 
mission to occupy it with his cattle, has 
a house upon it, and for two years omitted 
any effort to procure a title, he must attrib- 
ute the loss of the land to his own neglect. 

Such was the view taken of this claim by 
the board, by whom it was unanimously re- 
jected, and in that decision I concur. * 

[NOTE. The board of commissioners unan- 
imously rejected the claim, from which deci- 
sion G-arcia, the claimant, appealed to the dis- 
trict court. There the judgment of the board 
was reversed on a division of opinion, Hoff- 
man, District Judge, concurring with the hoard 
as above, and McAllister, Circuit Judge, de- 
ciding in favor of the claimant, and a decree 
was entered confirming the claim, from which 
an appeal was taken to the supreme court, 
where the decree of the district court was re- 
versed, and the court below directed to dismiss 
the petition, Mr. Justice Catron delivering the 
opinion. 22 How. (63 U. S.) 274.] 
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Case No. 5,216. 

GARD et al. v. DURANT et al. 

[4 Cliff. 113.] i 

Circuit Court, D. Rhode Island. June Term, 
1S69. 

Removal of Causes— The Application — Rights 
op Corporations— Members. 

1. By section 12 of the judiciary act [1 Stat. 
"93] certain causes pending in the state courts 
can he removed into the circuit court for trial 
within the same district, and the act provides 
that the causes shall then proceed in the same 
manner as if they had been brought by original 
process. 

2. By section 3 of the act of March 2, 1833 
[4 Stat. 633], federal officers, or other persons, 
against whom any suit or prosecution was 
commenced in a state court, for or on account 
of any act done under the revenue laws of the 
United States, or under color thereof, or on 
account of any title or authority set up or 
claimed by such officer, under such federal law, 
might transfer the cause into the circuit court 
of the United States in and for the district in 
which the defendant was served with process. 

3. Section 2 of the act of July 27, 1868 [15 
Stat. 227], provides "that any corporation or 
any member thereof, other than a banking 
corporation organized under a law of the Unit- 

i [Reported by William Henry Clifford, Esq., 
a<nd here reprinted by permission.] 



ed States, 'which suit at law has been, or may 
be, commenced in any court other than a cir- 
cuit or district court of the United States, for* 
any liability, or alleged liability, of such corpo- 
ration, or any member thereof, as such mem- 
ber, may have such suit removed from the 
court in which it may be pending, to the proper 
circuit or district court of the United States." 

4. Application for such removal must be by 
noHtion, and the petition may be filed either 
before or after issue joined, and must state 
that defendants have a defence under or by 
virtue of the constitution, or some treaty or 
law of the United States, and must offer suffi- 
cient surety for entering in such court, on the 
first day of the next session, copies of all 
process, pleadings, testimony, and other pro- 
ceedings, and for doing such other appropriate 
acts as are required by the act to which that 
of July 27, 1SGS, is supplementary. 

5. Considered grammatically, the wordl 
"which," in the clause, "any corporation, or 
member thereof, against which a suit has 
been or may be commenced," should refer only 
to the corporation; but the statements re- 
quired to be made in the petition, -as to the na- 
ture and character of the defence, which would 
justify the removal, indicate that such was not 
the intention of congress. 

6. The clause in question cannot be admitted 
to apply to suit against any such corporation 
for any liability, or alleged liability, of any 
member of it. 

7. The right of redress for acts of any mem- 
ber of a corporation is not founded upon any 
liability of the member, but upon the original 
liability of the corporation, which is created by 
the acts of the member in their behalf. 

S. The word "which," in the clause referred 
to, must be considered as the antecedent of the 
word "member," \s well as of the word "cor- 
poration." and the whole section be construed 
distributively, so that the several provisions 
respecting the removal of the suit shall be 
equally applicable, whether the suit removed 
be one against the corporation, or one where a 
member of the corporation is sued as liable 
for the debt or other obligation of the corpora- 
tion. 

9. When the corporation is defendant, the- 
petition for removal is filed in their behalf; 
when the suit is against a member, on .the 
ground that he is personally liable, he may file 
the petition, and claim to have the cause re- 
moved. 

10. The true meaning" of the alternative* 
clause of the sentence is, that a member of a 
corporation, when sued as such for the debt of 
the corporation, has the same right of removal 
of the cause as the corporation would have 
had if they had been sued. 

11. It woula be contrary to any analogy, that 
a suit brought against a corporation could be 
removed by a member, not otherwise a party 
to the suit, without the consent of the corpo- 
ration, and merely because he was such mem- 
ber. 

12. The defendant in this case, not being 
sued for any liability as being a member of 
the Union Pacific R. R. Co., but for his al- 
leged misuse of the' funds of the company, and 
for his fraudulent acts as vice-president of the 
company, and not by reason of his member- 
ship of the corporation, his petition under the 
act of congress referred to makes no case for- 
removal, and petition was denied. 

In equity. Petition for removal of two 
suits [by Isaac P. H. Gard and others against 
Thomas C. Durant and others], from the- 
supreme court of Rhode Island to the cir- 
cuit court, under the act of July 27, 1868. 
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These suits were commenced in the su- 
preme court of the state, and Thomas C. 
Durant, the first named respondent, having 
duly entered his appearance in that court, 
■claimed that he had a right to remove the 
said causes into the circuit court of the 
United States for this district, because as he 
alleged in his petition addressed to that court, 
the respective suits were commenced aga'nst 
him for an alleged liability of the Union 
Pacific Railroad Company, which was not a 
banking corporation, and was organized un- 
der a law of the United States, and also for 
an alleged liability of the petitioner as a 
member of said corporation, or as an officer 
thereof, and that he had a defence to said 
suits arising under and by virtue of the con- 
stitution of the United States, or of a treaty 
or law of the United States in that behalf 
made and provided. The pendency of the 
suits was not controverted, nor was it de- 
nied that the petition was duly verified by 
oath, nor that it was in all other respects in 
due form. Sufficient surety was offered by 
the petitioner for entering in such court, on 
the first day of its then next session, copies 
of all process, pleadings, depositions, testi- 
mony, and other proceedings in said suits, 
and for doing such other appropriate acts as 
are required by law in such cases; and the 
prayer of the petition was that the court 
would pass an order accepting such surety, 
and proceed no further in said suits. But 
the supreme court of the said state refused 
to grant the prayer of the petition, and 
placed their refusal chiefly upon the ground, 
that some of the respondents did not concur 
in making the request. The application was 
filed in this court on the 19th of November, 
1S68. The respondent corporation objected 
to the removal of the causes as prayed for 
by the petitioner. The respondents in the 
first bill of complaint were the petitioner, the 
Union Pacific Railroad Company, and the 
Credit Mobilier, a corporation created by the 
legislature of the state of Pennsylvania. 

Among other things the bill of complaint 
alleged that the petitioner was the vice presi- 
dent of the railroad company, and that he 
was the original managing agent and officer 
thereof, and that he controlled the funds and 
business of the corporation; that he was also 
president of the Credit Mobilier, and that he 
also controlled the funds and the business of 
that corporation; that certain officers of the 
said railroad company paid him, as such 
vice-president, large sums of money, and that 
he, as such vice-president, disbursed the same 
as if for the railroad company, but real'y for 
himself and in fraud of the corporation; that 
he, as an officer of said railroad company, 
also invested in the Credit Mobilier, in his* 
own name, the moneys so received by him, 
and which belonged to the said railroad com- 
pany; and that said company ought of right 
to have the stock in the Credit Mobilier which 
the petitioner purchased with their money in 
his own name; that the railroad company 



neglected and refused to prosecute these 
claims against the petitioner, and that he, 
the complainant, being a large stockholder in 
both of those corporations, was obliged, in 
order to obtain redress, to proceed against 
the petitioner in his own name, making th * 
said corporations parties respondents as al- 
lowed in equity suits. The prayer of the bill 
of complaint was, that the petitioner might 
account to the corporation for all the mon- 
eys so received by him belonging to the rail- 
road company, and fraudulently converted 
by him to his own use, and that he might be 
decreed to hold the said shares in the Credit 
Mobilier, so purchased by him for the rail- 
road company, and for an injunction. Thj 
parties respondent in the second bill of com- 
plaint were the petitioner, the Union Pacific 
Railroad Company, the Credit Mobilier, and 
certain persons, parties, to ascertain contract 
made with the railroad company for the bene- 
'fit of the stockholders of the other corpora- 
tion; that the Credit Mobilier earned large 
profits in that contract, which were paid in 
money and in the stock and bonds of the rail- 
road company, standing in the name of the 
petitioner; and that the Credit Mobilier, and 
the complainant as one of its stockholders, 
were entitled to a lien upon that stock and 
the said bonds; and that they were entitled 
to a decree to that effect, to prevent the mis- 
application of the fund, and for an account 
and for an injunction. 

Charles Tracy, for defendant and peti- 
tioner. 

CLIFFORD, Circuit Justice. Provision 
was made by section 12 of the judiciary act 
for the removal of certain causes pending in 
the state courts into the circuit court for trial 
within the same district, and the directions 
were that the cause should then proceed in 
the same manner as if it had been brought 
there by original process. 1 Stat. 93. 

Federal officers, or other persons also, 
against whom any suit or prosecution was 
commenced in a court of any state, for or on 
account of any act done under the revenue 
laws of the United States, or under color 
thereof, or for or on account of any right, 
title, or authority set up or claimed by such 
officer or other person under any such federal 
law, might also, by section 3 of the act of 
March 2, 1833, transfer the same into the 
circuit court of the United States in and for 
the district in which the defendant in sucn 
suit or prosecution was served with process, 
in the manner and through the proceedings 
therein mentioned and described. 4 Stat 
633. 

Special provision is also made by section 2 
of the act of July 27, 1868, "that any cor- 
poration, or any member thereof, other than 
a banking corporation organized under a law 
of the United States, and against which a 
suit at law or equity has or may be commen- 
ced in any court other than a circuit or dis- 
trict court of the United States, for any lia- 
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Mity or alleged liability of such corporation, 
or any member thereof, as such member, may 
have such suit removed from the court in 
which it may be pending to the proper circuit 
or district court of the United States." 15 
Stat 227. 

Strangely expressed as the section is, it is 
matter of some doubt as to what -congress 
intended, and what they have accomplished 
"by the provision. Nothing contained in sec- 
tion 1 affords any aid in ascertaining the" 
meaning of section 2, as section 1 merely pro- 
vides that the United States may prosecute 
writs of error from the circuit court to the 
■district court, and appeals from the district 
court to the circuit court, without giving 
security, as previously provided in respect to 
writs of error and appeals returnable to the 
supreme court 12 Stat 657. 

Application for such removal must be made 
by petition; but the petition may be filed 
either before or after issue joined, and it must 
state that the defendants have a defence 
arising under or by virtue of the constitution, 
or some treaty or law of the United States, 
and the defendants must offer good and suffi- 
cient surety for entering in such court, on the 
first day of its then next session, copies of 
all process, pleadings, depositions, testimony 
and other proceedings an said suit, and for 
doing such other appropriate acts as are re- 
quired to be done by the act to which this 
one is supplementary. 12 Stat 657. 

Much of the diniculty in the case arises 
from the first clause in the section under con- 
sideration, which enacts that any corporation, 
or any member thereof, against which* a suit 
has been or may be commenced, &c, may 
liave such suit removed. Evidently the peti- 
tion for removal must be filed by the defend- 
ant in the suit, but the question is whether 
the defendant is either the corporation or 
any member thereof, or only the corporation 
organized under a law of the United States. 
The language of the act is "any corporation, 
or any member thereof, against which a suit 
has been or may be commenced." Does the 
word "which" refer only to the organized 
corporation, or does it refer both to the cor- 
poration and to any member thereof, as the 
language, taken literally, seems to imply? 

Considered grammatically, the word 
"which" should be restricted to the corpora- 
tion, and yet the latter clause of the section 
pretty clearly indicates that such was not 
the intention of congress, as appears from the 
statements required to be made in the peti- 
tion as to the nature and character of the 
defence which would justify the removal, as 
well as from the nature and character of the 
suit By the language of the section, the 
suit must be one for a lability or alleged lia- 
bility of the corporation or "any member 
thereof" as such member, and the defence 
must be one arising under or by virtue of 
the constitution or any treaty or law of con- 
gress. 



No one doubts that a suit may be prosecut- 
ed against a corporation for its own lia- 
bilities, but it is past comprehension how a 
suit can be sustained against a corporation 
for the liability of one of its members. 

Laws which subject a corporation to ac- 
countability for the conduct and acts of its 
members, as such, make the corporation it- 
self liable, and a prosecution therefor would 
not be based on any liability of the member, 
but upon the liability of the corporation 
arising from the conduct and acts of the 
member as the agent of the corporation. 
Viewed in the fight of these suggestions, it 
cannot be admitted that the provision in 
question was intended to apply to suits 
against any such corporation, for any lia- 
bility or alleged liability of any member of 
the corporation. 

Incorporated companies are made account- 
able for the acts and conduct of their mem- 
bers, when" the members are acting on behalf 
of the corporation and by its authority, be- 
cause their acts in that state of the case be- 
come the acts of the corporation itself. Re- 
dress for such acts, against the corporation, 
however, is not sustained, and does not de- 
pend upon any liability of the member, but 
upon the original liability of the corporation, 
created by the acts and doings of the mem- 
ber in their behalf. 

Consonant with these views, the word 
"which" must be considered as the anteced- 
ent of the word "member," as well as the 
antecedent of the word "corporation," and 
the whole section must be construed distrib- 
utively, so that the several provisions re- 
specting the removal of the suit from the 
state court to the proper circuit or district 
courts shall be equally applicable, whether 
the suit pending in the state court be one 
against the corporation described in the sec- 
tion, answering for its own liabilities, or one 
where a member of such corporation is sued 
upon the ground that he is personally liable 
for the debt or other obligation of the cor- 
poration. When the corporation is the de- 
fendant, the petition for the removal must be 
filed in their behalf, but when the pending 
suit is brought against a member of the cor- 
poration upon the ground that he is person- 
ally liable for the debt of the • corporation, 
he, as the defendant in the suit, may file the 
petition and claim to have the cause re- 
moved. 

Statutes making the members of a corpora- 
tion liable in certain contingencies for the 
debts of the corporation, in whole or in part, 
are familiar to the courts in all the states, 
and the true meaning of the alternative 
clause of the sentence is, that any member 
of the corporation, when sued as such mem- 
ber for the debt of the corporation, may have 
the same right to remove the cause into the 
proper circuit or district courts as the cor- 
poration would have had if they had been 
sued for the same debt Construed in this 
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way, the provision is a reasonable one, but 
it would be contrary to any analogy of the 
law to hold that a member of a corporation, 
by reason of his membership, might remove 
a suit brought against a corporation, with- 
out their consent, to which he was not other- 
wise a party than as a member of the in- 
corporated company. 

Control belongs to the corporation by the 
general rules of law, and it is believed that 
no example can be found where a legislature 
ever authorized a single member of an in- 
corporated company to take the management 
of a suit against the company out of the 
hands of the corporation and of its directors, 
unless it were in pursuance of a decree in 
chancery, or other regular judicial proceeding. 
Such a rule of law, if admitted, would b^ pro- 
ductive of such great injury and wrong to 
the other members of the corporation and 
other parties interested, that the construction 
ought not to be adopted unless it is com- 
pelled by the most direct and positive lan- 
guage of the legislative department, which 
certainly is not the case in the provision 
now under consideration; on the contrary, 
the succeeding clause of the same sentence, 
"or any member thereof, as such member," 
affords a strong ground to conclude that 
such was not the intention of congress. 
Omit these words from the section, and it 
would read "any corporation or any member 
thereof . . . against which a suit at law 
or equity has been or may be commencsd 
... for any liability or alleged liab'l ty of 
such corporation . . . may have such suits 
removed in the manner therein prescribed." 
If such had been the terms of the section, 
it is plain that it would have authorized any 
member of a corporation, as well as the cor- 
poration, to file the petition for the removal 
of the suit, but the words "any member 
thereof, as such member," are superadded to 
that clause of the sentence which describes 
the nature and character of the suit or suits 
to be removed, and it is quite clear that the 
sentence, taken as a whole, indicates that 
more than one description of suit is em- 
braced in the provision, and that the inten- 
tion of congress was not such as is supposed 
by the petitioner in the case. 

Examined in the light of these sugges- 
tions, the better opinion is, that congress in- 
tended that suits against a corporation 
should be controlled by the corporation, but 
that any member of a corporation, when 
sued, as such member, in a state court for 
any liability or alleged liability of the cor- 
poration, might himself petition and have 
the suit removed into the proper c.rcuit or 
district courts of the United States. 

Guided by this construction of the provi- 
sion in question, it will only be necessary to 
recur to the nature and character of the 
alleged liability of the petitioner, as set forth 
in the respective bills of complaint to show 
v hat disposition must be made of th3 peti- 



tion. He is not sued, in either suit, for any 
liability or alleged liability by reason of his 
being a member of the Union Pacific Ral- 
road Company. Neither of the claims, as 
alleged against him by the respective bills 
of complaint, is as a member of that corpora- 
tion, but both are for his own alleged mis- 
conduct, and mismanagement of the funds 
of the company as an agent and officer of! 
the same; and his liability as therein set 
forth is by reason of his own fraudulent con- 
duct in his position as vice-president of the 
company, and not by reason of the fact that 
he is a member of the corporation. Assum- 
ing the true construction of the act to be 
as before explained, he does not present 
his case, as exhibited in his petition, as fa 1- 
ing within the provisions of the act of con- 
gress on which he relies, and the petition 
makes no valid case for the removal of the 
suits. 

Suppose that the facts were otherwise, and 
that the claims against the petitioner, as set 
forth in the respective bills of compla'nt, are 
for an alleged liability on his part as a 
member of the corporation, still the result in 
this case must be the same, as the petitioner- 
is the only defendant requesting the suit to 
be removed, who under any circumstances 
could file such a petition, as the Union Pa- 
cific Railroad Company refuses to join in 
the petition, and protests against the re- 
moval of the suits. Undoubtedly th* peti- 
tioner might claim to have the suits removed 
if he was the sole defendant, but he is joined 
with the railroad company, which protests 
against the removal, and with the Credit 
Mobilier, a corporation created by the state 
of Pennsylvania, and consequently it is not 
a corporation organized under the laws of 
the United States. 15 Stat 227. 

Such being the facts, the circuit court here 
has no jurisdiction of the case presented in 
the petition, as only one of the defendants re- 
quests the removal. 

Causes pending in the state courts could 
never be removed by the defendants into 
the circuit courts, unless all the defendants 
joined in the request, except as provided in 
the act of July 27, 18GG, which it is conceded 
has no application to the case before th* 
court 14 Stat 306. 

Prior to that act of congress, the rule was 
fully established that the removal of a suit 
from a state court to the circuit court could 
not be ordered unless all the defendants 
joined in the petition for the removal, and 
there is nothing contained in the second sec- 
tion of the act under consideration which 
can afford any justification for a departure 
from that well-established rule. 

The express ruling of the court in the case 
of Beardsley v. Torrey [Case No. 1,190], was 
that the circuit court could not take cogni- 
zance of a suit, in a cause removed from a 
state court where it appeared that cne of 
the defendants had not joined in the petitioa 



[9 Fed. Cas. page 1153] 



(Case No. 5,217) GARDEN 



for the same, into the circuit court, for the 
reason that it was not competent for one 
defendant to remove the cause without the 
consent of all the others. Precisely the same 
doctrine was laid down in the case of Smith 
v. Rines [Id. 13,100], and in the case of Ward 
v. Arredondo [Id. 17,148],— which cases are 
sufficient to show that the practice under 
the judiciary act was all one way. Kitchen 
v. Strawbridge [Id. 7,854]. 

Convenience is the principal argument in 
support of the opposite theory; but that ar- 
gument was urged upon the court in the 
case of Beardsley v. Torrey [supra], and the 
reply then given to the argument is all that 
need be given at the present time, which was 
that the judiciary must execute the laws 
as they were passed, and the court cannot 
proceed upon the grounds of expediency. 

Prayer of the petition for removal denied. 
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Case No. 5,317. 

GARDEN 'CITY MANUE'G CO. v. SMITH. 

[1 Dill. 305.] i 

Circuit Court, D. Nebraska. 1871. 

Removal of Causes — Subsequent Motion to 
Dischakge Attachment — Prior Hear- 
ing in State Court. 

1. After a cause is removed from a state 
court to the circuit court of the United States, 
the latter court has the power, where such a 
practice is authorized by the state law, to 
entertain a motion to dissolve an attachment 
or discharge the attached property. 

2. The circuit court may, in such case, in the 
exercise of a sound discretion and in further- 
ance of justice, hear such a motion, although 
a similar motion was made and overruled in 
the state court, prior to the removal of the 
cause. 

[Cited in Claflin v. Steinberg, Case No. 2,777; 
Bates v. Days, 11 Fed. 530.] 

This action was originally brought in one 
of the state courts, and removed here by the 
plaintiff under the act of March 2, 1867 (14 
Stat. 558). The action was commenced by the 
attachment of goods pursuant to the statutes 
of the state. The ground of the attachment 
was an alleged fraudulent disposition of his 
property by the defendant. In the state 
court and under the practice therein (author- 
ized as counsel conceded by the statutes of 
the state) the defendant had, prior to the 
application for the removal, made a motion 
to dissolve the attachment and discharge the 
attached property from the levy under the 
writ Upon this motion both parties took tes- 
timony at large in the form of affidavits, and 
the motion was thereon submitted to the state 
court and overruled. Copies of these affi- 
davits are on file and entered with the other 
papers pertaining to the case. The plaintiff 
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subsequently removed the cause to this court, 
and has on file a motion for a continuance 
till the next term, based upon the absence of 
material witnesses to prove its corporate 
character and the justice of its demands. 
The defendant resists the motion for a con- 
tinuance (because the suit ties up a large 
amount of property) unless the court will 
consider a motion he makes here, and which 
is in effect the same motion made in the 
state court, viz.: "to dissolve the attachment 
and discharge the attached property." He re- 
news the same motion made in the state 
courts, and offers to submit it either upon the 
affidavits taken therein or upon new or addi- 
tional affidavits to be produced by the parties. 
It is this motion which was argued to the 
court. The plaintiff contended that the court 
had no power to entertain it. The defendant 
maintained that the court had the power, 
and, under the circumstances, ought to ex- 
ercise it. 

Mr. Wakely, for plaintiff. 
Mr. Redick, for defendant 

Before DILLON, Circuit Judge, and 
DUNDY, District Judge. 

DILLON, Circuit Judge. This cause was 
removed by the plaintiff to this court under 
the act of March 2, 1867 (14 Stat 558), 
amendatory in terms of* the act of July 27, 
1866 (Id. 306). If was commenced in the 
state court by a writ of attachment issued 
pursuant to the statutes of the state and by 
rule adopted in this court Prior to the 
transfer, the defendant had moved to have 
the attachment dissolved or property attach- 
ed discharged; upon this motion both parties 
took all the testimony they deemed essential, 
and submitted the question to the decision of 
the state court. This question was one of 
fact, viz: whether the defendant was guilty 
of the fraudulent act or purpose charged 
against him as the ground for the attachment 
The court denied the motion, and subse- 
quently the cause was transferred to th*s 
court, where the same motion was renewed, 
or a new motion of a similar character made, 
which the defendant offers to submit, either 
upon the former affidavits, or upon hew, or 
upon additional affidavits, as the plaintiff 
may elect, or the court may order. 

The first question made by counsel is 
whether this court, after a cause is removed 
to it, has the power in any case to entertain 
such a motion. ■ If so, the next question made 
is,- whether, under the circumstances, it 
ought to exercise it in this case. 

That the court has The power to entertain 
such a motion, does not, it seems to me, ad- 
mit of reasonable doubt, it being conceded 
that such a motion may be rightfully made 
in the state court, under the state practice, 
which by adoption is also the practice of this 
court. By the express provision of the act 
of congress, the cause is to proceed in the 
same manner as if it had been originally 
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brought here; the attachment is to hold "in 
the same manner as by the laws of the state 
it would have been holden to answer final 
judgment, had it been rendered by the court 
in which the suit was commenced." And the 
power of the circuit court to "set aside or 
dissolve" an attachment, injunction, or other 
restraining process, is recognized, and the 
right of the opposite party to indemnity obli- 
gations filed in the state courts, expressly de- 
clared. 

The intention of these provisions mani- 
festly is to put this court, in administering 
such remedies, 3n the place of the state court 
and clothe it with its powers. Conceding 
that such a motion is authorized by the state 
law and practice, there can be but little doubt, 
under the abovementioned acts of congress 
and the rules of the court adopting the state 
statutes relating to attachments and to prac- 
tice, that if no such motion had ever been 
made in the state court, and could have been 
made there had the cause remained, it could 
equally be made here upon its removal. 
Hence the right to make, and the power to 
hear, such a motion may exist after the cause 
has been transferred. 

Assuming the power to exist, ought it in 
this case to be exercised? This is a matter 
which rests in the sound discretion of the 
-court, under the special circumstances of the 
particular case. A decision on a motion in 
a pending suit is not res judicata so as to 
conclude the parties and the court from 
again re-opening the matter, in a subsequent 
stage of the cause. 

As the parties were fully heard upon tae 
merits of the motion in the state court, cer- 
tainly there ought to be some good reason 
why this court should listen favorably to an 
application for a new hearing. I should my- 
self in such a case feel a strong disinclina- 
tion to sit in review upon the decision of the 
state court, when it was proposed to submit 
the matter upon the same evidence and no 
other. 

Considering the special circumstances cf 
this case, among which is one that the plain- 
tiff removed the action after it stood for tr'al 
in the state court, thus causing delay, and 
is now asking for a continuance; that he has 
a large amount of property attached, to ihe 
great inconvenience and probable damage of 
the defendant, who is ready for trial, the 
court will make this order on the pending 
motion, to-wit: If the plaintiff is ready for 
trial at this term, the defendant's motion 1o 
discharge the attached property will be de- 
nied; otherwise it will be entertained, and 
both parties will be at liberty to produce ad- 
ditional affidavits, and be heard de novo up- 
on the merits of the motion. 

Ordered accordingly. 

That suit commenced by attachment may be 
removed and attachment remain in force, see 
Barney v. Globe Bank [Case No. 1,031]; Clarke 
v. Chase [Id. 2,845]; McLeod v. Duncan [Id. 
S.S9S]. 



Case No, 5,818, 

GARDENER v. WAGNER et al. 

[Baldw. 454.] i 

Circuit Court, E. D. Pennsylvania. April 
Term, 1830. 

Wills— Construction — Permission to "Occupy 

and Dwell" in a House— Rents, 

Issues, and Profits. 

1. In construing a will we must first look to 
the particular clause in question, at the same 
time taking into our view the whole instru- 
ment, endeavouring to give meaning and effect 
xo every part of it. 

2. Testator devised to his daughter G. two 
houses and ?ots, "she permitting, at the same 
■time, her mother to occupy and dwell in the 
better of them for and during her natural 
life." This is not a grant of the beneficial in- 
terest in the house to the mother, so that she 
may either occupy -it herself or let it to an- 
other, receiving from it the rents it produces. 
It is a permission to her to live and reside in 
the house, and entitles her to no other use and 
enjoyment of it. 

3. The executors of the mother were ordered 
to account for the rents, issues and profits re- 
ceived by her from the house, allowing her for 
expenditures ror repairs, &c, and provided that 
the account should not extend back beyond six 
years from the filing of the bill. 

[Cited in Taylor v. Benham, 5 How. (4G II. 
S.) 263.] 

This suit [brought by Grace Gardener, a 
citizen of Louisiana, against William Wag- 
ner and Jacob Wagner, citizens of Pennsyl- 
vania, executors of Grace Wagner, deceased] 
arose on the will of Jacob Wagner, in the 
following words: 

"In the name of God, amen. I, Jacob Wag- 
ner the elder, of the city of Philadelphia, 
cooper, being very sick and weak in body, 
but of perfect mind and sound memory, 
thanks be to God, calling to mind the mor- 
tality of my body, and knowing that it is 
appointed for all men once to die, do make 
and ordain this my last will and testament; 
that is to say, principally, and first of all, I 
give and recommend my soul into the hand 
of Almighty God that gave it, and my body 
I recommend to the earth, to be buried in 
decent Christian burial, at the discretion of 
my executors, nothing doubting but at the 
general resurrection I shall receive the same 
again by the mighty power of God. And as 
touching such worldly estate wherewith it 
hath pleased God to bless me in this life, I 
give, devise and dispose of it in the follow- 
ing manner and form: Unto my eldest son. 
Jacob, I do give and bequeath my two lots 
on Cherry alley, with the arrearages of 
ground rent due on the same, as also that 
one of my lots on Wagner's alley, which 
adjoins a certain lot now in the tenure of 
Henry Nagel. Unto my two eldest daugh- 
ters, Elizabeth and Mary, that certain three 
story brick house in which I now live, and 
the lot or lots thereunto belonging, being 
twenty-eight feet in front on Moravian alley, 

i [Reported by Hon. Henry Baldwin, Circuit 
Judge.] 
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with all the appurtenances, to bold jointly. 
Unto my son George Washington, my houses 
and lot next adjoining the aforesaid, with 
all the appurtenance thereunto belonging, 
together with my cooper shop, tools and uten- 
sils of my trade. 'Unto my daughter Grace, 
my two houses and lots situate in German 
street in the district of Southward, she per- 
mitting at the same time her. mother, Grace, 
to occupy and dwell in the better of them 
for and during her natural life.' Unto my 
youngest son, Peter, that certain corner 
house situate on the corner of Sassafras 
street and Wagner's alley, with the lot on 
which it stands; also two of my lots on Wag- 
ner's alley, and one of the two vacant lots 
on Sassafras street. Unto my youngest 
daughter, Margaret, that certain house and 
lot adjoining the aforesaid house on Sassafras 
street, the remaining vacant lot on Sassafras 
street, and the two remaining vacant lots 
on Wagner's alley. Excepting always, never- 
theless, that my wife, Grace Wagner, receive 
one-third part of the profits and rents is- 
suing out of all and every the aforesaid es- 
tates for and during the space of her natural 
life; and also that she receive the whole 
and all of the rents and profits issuing out 
of each child's estate, until such child shall 
have arrived at the age of twenty-one years, 
for the maintenance of my children and in 
lieu of her dower. Also, it is my will, that 
should any of my children unluckily die be- 
fore they shall have arrived at the age of 
twenty-one years, then their share shall be 
divided in an equal proportion amongst the 
surviving children. Further, it is my will 
that my house and lot on Third street, my 
loan office certificates, my stock and my out- 
standing debts, be applied to the purpose of 
paying and discharging my debts, and the 
residue, if any, to be paid to my wife. Last- 
ly, I do hereby appoint my beloved brother, 
John Wagner, and my faithful relative, Peter 
Knight, my executors, and my beloved wife, 
Grace, my executrix. In witness whereof, I 
have hereunto set my hand and seal, this 
thirtieth day of November in the year of our 
Lord one thousand seven hundred and nine- 
ty." 

Demurrer. 

The case was argued on the following 
agreement: "It is agreed that upon the 
pleadings in this case, the question to be 
submitted for the opinion of the court is, 
whether under the will of Jacob Wagner, 
who devised two houses in German street 
to his daughter Grace, 'she permitting, at the 
same time, her mother, Grace, to occupy and 
dwell in the better of them, for and during 
her natural life,' the executors of the mother, 
Grace, who did not herself live in the house 
designated in complainant's bill, but rented 
it to others, are liable to account for the rents 
she may have received. If the court shall 
be of the opinion that she had the right to 
receive the rents, then judgment to be en- 
tered, on the demurrer, for the defendants. 



If they shall be of opinion that the executors 
are bound to account, then the demurrer to 
be withdrawn, and the defendants to be at 
liberty to answer the biU. April 26th, 1831." 

Mr. Wheeler, for complainant. 

The mother had only a right of occupation. 
If she did not occupy the house, she had no 
right in it. 2 Bl. Comm. 157; Co. Litt §§ 
325, 328, 329; Crickmere v. Paterson, Cro. 
Eliz. 146; Wheeler v. Walker, 2 Conn. 201; 5 
Serg. & It. 375. 

Mr. Kittera, for respondents. 

This part of the will is a devise in fee to the 
daughter of the testator, but to that devise a 
condition is annexed, "she permitting her 
mother," &e., but to the estate given to the 
mother no condition is annexed; conditions 
must be clearly expressed. The estate of the 
daughter could be defeated by a breach of 
the condition; but no intention appears in 
the will to restrict the estate of her mother, 
the widow of the testator. One-third of the 
profits and rents of all the estate is given to 
the widow for her life, and she is also to 
receive the whole of the rents and profits 
of each child's estate, until such child shall 
arrive at the age of twenty-one years, for the 
maintenance of the children. The clause in 
question was intended for the benefit of the 
widow; there is no reason why the condition 
now contended for should be imposed upon 
her. The words of the will are, "to occupy 
and to dwell." "And" may be construed con- 
junctively or disjunctively, so as to carry in- 
to effect the intention of the testator. To 
occupy, does not mean to live in the house, 
to reside in it, but to have possession of it, 
by yourself, or by another for you and under 
your will and right If it was a condition, 
there must be an entry to defeat the estate; 
if a limitation, it expires of course. Plowd. 
Comm. 542, tit "Occupancy" defined; S 
Petersdf. 320. The mother did make her 
choice between the two houses. If Grace 
permitted her mother to receive the rents 
and profits of the house, it was a permission 
to occupy; and in case of the death of Grace, 
it would go subject to this incumbrance. If 
Grace's license was necessary, the intention 
might be defeated, as she might survive her 
mother. 4 Kent, Comm. 114, tit "Doctrine 
of Conditions." 

Mr. Wheeler, in reply. 

If the daughter refused, the mother could 
have enforced her right; she has the fee, 
subject to her mother's right of occupancy. 
Her only remedy is to claim possession. Did 
* not the testator clearly intend that his widow 
might elect which of the two houses she 
would occupy herself? she would live and 
dwell in? Is it necessary to change "and" 
for "or," to give effect to the intention? The 
occupancy of the house is given to herself, 
not to her and her assigns. The daughter is' 
to permit the mother to occupy and dwell, 
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&c. This may make her a trustee for her 
mother. If the daughter should forfeit by 
refusal of this permission, the only effect 
would be that the mother could enjoy at 
once, and there would be a reversion to" the 
heirs of the whole estate. Hamilton v. El- 
liott, 5 Serg. & R. 384; 2 Conn. 201; 2 Chit. 
R. 529. No election was .made by the widow. 

HOPKINSON, District Judge. The ques- 
tion in this case arises on the following de- 
vise in the will of Jacob Wagner. After 
giving certain lots to his son Jacob, and a 
house and lot to his two eldest daughters 
Elizabeth and Mary, the testator devises as 
follows: "Unto my daughter Grace, my two 
houses and lots, situate in German street, in 
the district of Southwark, she permitting, at 
the same time, her mother Grace, to occupy 
and dwell in the better of them, for and 
during her natural life." The mother of the 
devisee is now dead; and the devisee sets 
forth in her bill of complaint, "that she (the 

devisee) came of age on the day of 

October 1800; since which time, until her 
decease, which took place on the 1st of March 
1829, the said Grace Wagner (her mother;, 
under colour of right, under the first clause 
of the said Jacob, the father's will, as above 
recited, claimed and received the rents, is- 
sues and profits of the easternmost house, 
and deforced the complainant of the said 
house, without ever residing in the said 
house or either of them at all." The bill 
prays for a decree, ordering the executors of 
the said Grace Wagner deceased, to "file an 
account, stating what rents, issues and profits 
the said Grace Wagner received from the 
said house, and disclose what estate she left," 
and that the estate which she left may be 
made liable for the payment of the claim 
of the complainant; and that the said execu- 
tors may be compelled to pay her the net 
amount of the rents, issues and profits re- 
ceived from the said house. 

We must observe, that .other houses and 
lots than those above mentioned are given 
and devised to other children of the testator; 
and after all, there is the following clause 
in the will, "excepting always, nevertheless, 
that my wife Grace Wagner receive one-third 
part of the rents and profits issuing out of 
all and every the aforesaid estates, for and 
during the space of her natural life; and 
also that she receive the whole and all of 
the rents and profits issuing out of each 
child's estate, until such child shall have ar- 
rived at the age of twenty-one years, and in 
lieu of her dower." To this bill the defend- 
ant has demurred, which, together with an 
agreement of the parties, submits the ques- 
tion to" the court, whether, on the facts 
stated, and the true construction of the will 
of Jacob Wagner, the complainant is entitled 
to the relief she prays for. The rules adopt- 
ed, in equity and at law, for the interpreta- 
tion of wills, are well settled, and entirely 
consistent with justice and common sense. 



We must look for the intention of the testator 
in the particular clause in question; at the 
same time taking into our view the whole 
instrument, with a reasonable endeavour to 
give meaning and effect to every part of it. 
In this case the inquiry is, whether the per- 
mission, enjoined upon Grace, the daughter, 
and attached to her legacy of two houses, to 
be given to her mother to occupy and dwell 
in the better of them, is a grant of the bene- 
ficial interest in the house to the mother 
during her life, so that she might, at her 
pleasure, either occupy and dwell in it her- 
self, or give the occupancy to another, and 
receive in lieu of it, the rents and profits it 
would produce; or whether it is to be taken 
strictly as a permission to her to reside in 
the house, and to be entitled to no other use 
or enjoyment of it. 

We first look at the terms of the grant— 
the expressions which the testator has chosen 
to manifest his intention. The houses are de- 
vised, in fee, to his daughter; but it is a con- 
dition, or rather an appendage to the gift, 
that she shall permit her mother to occupy 
and dwell in the better of them. There seems 
to be no ambiguity here. If the testator had 
used only the word "occupy," which signifies 
"to possess," the' uncertainty would have been 
greater; but he adds, as if explanatory of 
his meaning, "and dwell." To dwell, is to 
inhabit; to live in a place; to reside; to 
have a habitation. It is then as if the testa- 
tor had said, "she permitting her mother to 
live in the house— to have a habitation there." 
Could there have been any doubt if these 
terms had been used? The defendant is en- 
tirely conscious that this is the proper mean- 
ing of the clause as it stands in the will, and 
endeavours to avoid it by changing the 
phraseology, and turning "and" into "or;" or- 
rather by expunging the one and introducing 
the other into its place. But what right 
have we to do this? It is true it may be 
done when it is necessary to carry irsto ef- 
fect the clear and manifest intention of the 
testator. How does this necessity appear 
here? There is nothing incongruous or un- 
reasonable in the plain and ordinary inter- 
pretation of the words as they now stand. 
To say that the intention was different, would 
be to go directly in opposition to the lan- 
guage he has adopted to express his inten- 
tion—indeed it would be to assume the very 
matter that is in controversy. 

In looking to other parts of this will, we 
not only find them in full accordance with 
this construction of the clause in question, 
but truly not reconcilable with any other. 
After making all the devises we have men- 
tioned of houses and lots to his children, the- 
testator limits the fullness of these gifts by 
excepting that his "wife, Grace Wagner, re- 
ceive one third part of the rents and profits 
issuing out of all and every the aforesaid es- 
tates for and during the space of her nat- 
ural life." This provision includes the two 
houses given to his daughter Grace, now in. 
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question. What do we collect to be the clear 
and consistent meaning of the testator from 
both clauses in his will? What was his de- 
sign? Assuredly this: my wife shall have a 
third part of the rents and profits of all 
and every part of my real estate; but, as 
to one of the houses, if she shall choose to 
live or dwell in it, she shall be permitted so 
to do, and, in this manner, have the whole 
use or enjoyment of it; but if she shall 
decline this permission or privilege, then the 
offer of it becomes inefficacious, and she must 
resort to the other part of the will which 
gives her one-third of the rents of all and 
every of the houses and lots before devised 
to the children. She may take or reject the 
permission or privilege as it is offered, but 
she cannot alter or enlarge it The construc- 
tion contended for by the respondents would 
make the testator say, as to the house in 
question, that he gives his wife all the rents 
and profits issuing from it, or one-third of 
them, at her option, which is incongruous 
and absurd. To say to her, you may live 
in a certain house, or take one-third of the 
rents and profits it may produce, is intelligi- 
ble; but to say, you may take all the rents, 
or one-third of them, at your election, is sense- 
less, or so nearly so that it should not be 
imputed to a sane testator, if we can escape 
from it 

On the 26th of December, 1831, this cause 
came on for hearing on bill of demurrer and 
plea, and the court after hearing the argu- 
ments of counsel, do award and decree, that 
the defendants account for the rents, issues 
and profits received by the said Grace Wag- 
ner from the house mentioned in the com- 
plainant's bill, subject to the payments and 
expenditures made by her for repairs or oth- 
erwise in relation to the same. And they 
further direct that it be referred to the mas- 
ter to report an account to this court provid- 
ed, however, that said account shall not ex- 
tend back beyond six years from the filing 
of the bill. 

NOTE. Before the above order and decree 
was made, the following agreement, signed by 
the counsel of the parties respectively, was filed 
of record: "It is agreed; that if the court shall 
he of opinion that the testatrix had not a right 
to receive the rents of the house, in the com- 
plainant's bill mentioned, to her own use, but 
was bound to account to her daughter, they 
shall also decide for what period of time her 
^executors are bound to account; and under their 
"opinion the case shall he referred to the master 
of the court to take and state an account be- 
tween the parties touching and concerning the 
rents, issues and profits received by the Grace 
Wagner from the house mentioned in the com- 
plainant's bill, and the payments and expendi- 
tures made by her for repairs or otherwise in 
relation to the same; and that the said master 
report the balance which, on said account, shall 
he found due from either party to the other; 
and that the said master have power to exam- 
ine the parties and witnesses on oath, and to 
compel the production of books, documents and 
papers; and thai further proceedings be re- 
served until the coming in of the said report." 
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Case 3tfo. 5,319. 

GARDINER et ah v. HOWE. 

[2 Cliff. 462.] i 

Circuit Court, D. Massachusetts. May Term, 
1S65. 

Patents— Infringement ox High Seas — Amer- 
ican Vessels. 

Where the defendant, an American citizen, 
had, without license, used the patented im- 
provement of the plaintiff, on the high seas, on 
board an American vessel, held, that the plain- 
tiff was entitled to recover damages for- such 
use of his invention the same as if it had 
taken place within the territory of the United 
States. 

This was an action on the case [hy Charles 
L. Gardiner and others against Thomas 
Howe] to recover damages for the alleged 
infringement of a patent right. At a pre- 
vious term the parties -went to trial upon the 
pleadings in the case, and the jury, under 
the instructions of the court, returned a ver- 
dict in favor of the plaintiff. At this time 
the defendant moved for a new trial, and al- ' 
leged the following reasons: First, because 
of the misdirections of the court Second, 
because - the verdict was against the evi- 
dence, and the" weight of evidence in the 
case. The patent was on an improvement in 
the sails of vessels. The defendant was 
owner of the bark Robert, and the master 
applied the patented improvement to one of 
the sails of the vessel, on her passage from 
Liverpool to New York. She was an Amer- 
ican vessel, and commanded by an American 
master. The evidence' showed that the im- 
provement was applied to the sail on the 
high seas, and without the jurisdiction of 
the United States. Some of the statements 
of the witnesses tended to show that the 
master used the improvement but once, and 
never after the vessel arrived within the ju- 
risdiction of the state of New York, but oth- 
er statements of the same witnesses showed 
that the sail, with the patented invention still 
on it, remained on the vessel, and in a condi- 
tion for use, even after the voyage was ter- 
minated, and while the vessel was at the 
wharf in her port of discharge. Evidence 
was also introduced to show that the defend- 
ant authorized the master to use the inven- 
tion on his vessel, and clearly showed that 
he suffered the same to remain on the sail, 
after he had knowledge of its use, without 
. giving any directions that it should, be re- 
moved. The defendant contended that the 
plaintiff was not entitled to recover, even if 
he proved the use of the patented improve- 
ment as alleged, because the case showed 
that the use was only on the high seas, and 
consequently, that it was not prohibited by 
the patent law. At the trial the court gave 

i [Reported by William Henry Clifford, Esq., 
and here reprinted hy permission.] 
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the two following instructions to the jury: 
First, that if the jury found that the use 
was continued into the port of destination, 
then the reasoning of the defendant would 
not apply. Second, that the position, in any 
view of the evidence, could not be sustained 
if they found the use was without license, as 
it was on an American vessel bound to an 
American port. 

Samuel Snow, for plaintiffs. 
F. A. Brooks, for defendant. 

CLIFFORD, Circuit Justice. Reference is 
made by the defendant to the cases of Brown 
v. Duchesne [Case No. 2,004], and Id., 19 
How. [GO U. S.] 183; but these cases do not 
apply where, as in this instance, the vessel 
where the act of infringement took place 
was American. Were it to be held that in 
cases like the present the plaintiff is not en- 
titled to recover, patents for improvements 
in the tackle and machinery of vessels, or in 
their construction, would be valueless. The 
patent laws of the United States afford no 
protection to inventions beyond or outside 
of the jurisdiction of the United States; but 
this jurisdiction extends to the decks of 
American vessels on the high seas, as much 
as it does to all the territory of the country, 
and for many purposes is even more exclu- 
sive. 

The motion for a new trial is entirely with- 
out merit, as the evidence shows that the 
plaintiff is clearly entitled to recover. Mo- 
tion overruled. Judgment on the verdict. 



Case No. 5,220. 

GARDNER v. ANDERSON. 

[22 Int. Rev. Rec. 41.] 

Circuit Court, D. Maryland. 1S7C. 

Privileged Communications— Publication. 

Official communications, passing between offi- 
cers of the government, are privileged from 
disclosure on the ground of public policy. 
Neither the sending of such an official commu- 
nication, nor retaining a copy thereof, amounts 
to a "publication" within the meaning of that 
term as used in the law of libel. 

[This was an action of libel by Thomas H. 
Gardner against Ephraim F. Anderson.] 

A. H. Hobbs, for plaintiff. 
A. Stirling, Jr., TJ. S. Dist. Atty., George C. 
Maund, and Geo. H. Chandler, for defendant. 

Before BOND, Circuit Judge, and GILES, 
District Judge. 

Communications- in writing passing be- 
tween officers of the government, in the 
course of official duty, relating to the busi- 
ness of their offices, are privileged from dis- 
closure, on the ground of public policy, and 
the production will not be competed by 
courts of law or equity. Neither will sec- 
ondary evidence of their contents be adm;s- 
sible, whether in the form of copies or of 



oral statement of witnesses who have read 
and recollected the same. Consequently, an 
official letter from an appraiser of merchan- 
dise to the secretary of the treasury, recom- 
mending a person for appointment as clerk 
in the appraiser's office, in place of one 
whose removal is recommended for ineffi- 
ciency and bad conduct, is a privileged com- 
munication within the rule, and cannot be 
admitted in evidence to sustain an action for 
libel brought against the appraiser by the 
person whose removal is recommended. The 
mere sending to the secretary of the treas- 
ury by an officer of the customs, in the. 
course of official duty, of a communication 
reflecting upon the character and conduct of 
a subordinate, is not such a publication as 
is essential to maintain an action for a lib?I. 

The plaintiff in this case, who had bean a 
clerk in the office of appraiser of merchan- 
dise, and was removed from office in June, 
1873, brought an action of libel in a state 
court against the defendant, who was ap- 
praiser, alleging that he wrote to the secre- 
tary of the treasury a letter recommending 
the plaintiff's removal from his clerkship, 
and reflecting upon his official qualifications 
and conduct in such a way as to show 
malice, per quod he lost his office and suf- 
fered great damage. The suit was by the 
defendant removed upon a writ of certiorari 
to this court under section 643 of the Revised 
Statutes, and the plaintiff made an unsuc- 
cessful motion to remand the case to thj 
state court for want of federal jurisdiction. 
Plea, not guilty, under the general issue. 

Previous to the trial, the plaintiff, to prove 
the sending of the alleged libellous letter and 
its contents, issued a commission to exam- 
ine at Washington the secretary of the treas- 
ury and the appointment clerk, who were 
summoned to produce before the commis- 
sioner the original letter or copy. The sec- 
retary declined to appear before the commis- 
sioner or to produce any paper or copy, and 
sent a letter to him to that effect The ap- 
pointment clerk who attended and was ex- 
amined, by direction of the secretary, de- 
clined to produce any paper or to speak of 
the contents of any. Upon the return of the 
commission, to which the secretary's letter 
above mentioned was attached, the plaintiff 
took out a subpoena duces tecum for the 
secretary and the appointment clerk to ap- 
pear at the trial. The secretary declined to 
attend, and directed the district attorney 
(who had assumed the defence of the case) 
to state his reasons to the court. Thereupon 
the plaintiff moved for a writ of attachment 
against the secretary for a contempt in not 
obeying the subpoena. This the court de- 
clined to grant, but advised the plaintiff to 
apply to the secretary for a copy of the al- 
leged letter, and, for this purpose, the case 
was postponed for a few weeks. Subse- 
quently, the trial being resumed, and the 
jury sworn, the plaintiff, to lay the founda- 
tion for secondary evidence, produced a let- 
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ter from the secretary in reply to his appli- 
cation for a copy of the alleged communica- 
tion which was the cause of action. 

The secretary's letter stated that, at the 
date of the alleged letter, the defendant was 
appraiser of merchandise, and any communi- 
cations from him to the department were 
official in their nature, confidential and pro- 
tected from disclosure, and he, the secretary, 
was not at liberty to furnish a copy of the 
same to enable the plaintiff to maintain an 
action against a late appraiser, whose de- 
fence the government had assumed. The 
plaintiff then called- as a witness a clerk in 
the appraiser's office who had charge of the 
official letter-copying book in June, 1873, who 
testified that about that time he wrote, a*, 
the dictation of the defendant, a letter to 
the secretary of the treasury relative to the 
removal of the plaintiff from office. The let- 
ter was signed by the defendant as ap- 
praiser, and copied in the letter-book. It 
was not there now; a leaf was missing from 
the book, probably that containing the let- 
ter. Witness said he thought he could state 
the substance of the letter, and on being 
asked by the plaintiff, to do so, the defend- 
ant objected, first, because the witness was 
not sure he could state the whole substance, 
and second, because the letter was a privi- 
leged communication, and protected from 
disclosure on grounds of public policy. 

After full argument, the court decided that 
the witness' recollection was not sufficient, 
as the jury was entitled to have the whole 
letter repeated to them, if any, and the part 
omitted might qualify or explain the part 
repeated. And further, that the communi- 
cation was in its nature an official communi- 
cation, relating to public business, which it 
was sought to prove by means of a witness 
whose only knowledge of it was derived 
from his official employment, which was con- 
trary to public policy and not to be permit- 
ted. The plaintiff then sought to prove by 
his own testimony that he saw the letter in 
question at the treasury department after his 
removal, by permission of the secretary, and 
could state its contents; but further offered 
to prove by a witness who was at one time 
a clerk in the appraiser's office, that while 
he was such clerk he read a copy of the said 
letter from the official letter-copy book in the 
office, and could repeat its contents. The 
court ruled that neither the sending of such 
a letter to the secretary, nor retaining a copy 
thereof in a letter book kept in the ap- 
praiser's office, amounted to a "publication" 
within the meaning of that term as used in 
the law of libel; that as the communication 
was official and confidential, written in the 
discharge of a public duty, it could not be 
said to be published by the defendant, by 
merely sending it to the officer to whom it 
was addressed, and if there was no evidence 
Of publication beyond such sending, the 
plaintiff must fail at the outset of his case, 
and no evidence of the contents of the al- 



leged libel can be admitted" until after proof 
of technical publication. The plaintiff not 
being prepared with such proof, took ex- 
ceptions to these rulings, and there was a 
verdict for defendant 
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GARDNER v. BAILEY. 

[Codd. Trade-Marks, 131; Cox, Manual Trade- 
Mark Gas. 206.] 

Circuit Court, D. Pennsylvania. 1S71. 

Trade-Mark— Infringement, 

[A trade-mark for seamless bags, consisting 
of the word "Stark" over a semicircular arch 
with the letter A below, is infringed by a like 
device, extcept that the word "Star" is substi- 
tuted for "Stark."] 

The plaintiffs, owners of the Stark Mills, 
manufactured seamless bags bearing the 
word, "Stark" over jl semicircular arch with 
the letter A below. The defendants made 
and sold similar goods with the word "Star" 
over a semicircular arch with the letter A 
below. 

THE COURT enjoined the defendants, and 
a jury subsequently gave a verdict in favor 
of the plaintiffs for damages. 
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Case No. 5,222. 

GARDNER v. BIBBINS et al. 

[Blatchf. & H. 356.] * 

District Court, S. D. New York. Feb. 5, 1S33. 

Seamen —Insubordination — Punishment— Im- 
prisonment— Separate Defenses in Action 
for Joint Tort. 

1. Where a seaman openly manifests in- 
subordination, it is the duty of the master to 
apply such correction as may be required to 
subdue him; and, if there does not appear to 
have been any cruelty or needless severity, the 
court will not undertake to measure the degree 
of punishment which was necessary. 

2. An action against a mate by a seaman, 
for false imprisonment, will not lie, where the 
imprisonment was ordered by the master 
through the advice and request of the mate. 

3. Where, in an action against two parties, 
for a joint tort, the respondents put in separate 
answers, each respondent must rely for his 
defence upon his own answer and the proofs, 
without reference to the answer of the other 
respondent; but, unless the answers are ex- 
cepted to by the libellnnt, for insufficiency or 
uncertainty, they will be liberally construed. 

4. A single act of insubordination on the part 
of a seaman, particularly if it be only a refusal 
to give himself up to be imprisoned, cannot be 
considered as mutinous, or as justifying the im- 
prisonment itself. 

i [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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This was a libel in personam, by a seaman 
[Garrett S. Gardner] against [Anson Bib- 
bins and Samuel Hurry] the master and 
mate of the schooner Nestor. As the Nestor 
was getting under weigh in the port of 
Gibraltar, the libellant was ordered by the 
master to let go the studding-sail halyards, 
but he let go another rope. The master, 
thereupon, asked him, if he did not know 
the studding-sail halyards yet; and the li- 
bellant replied, in an insolent manner, that 
he did, and had known them before he came 
on board that vessel. Thereupon, as the libel 
alleged, the mate, who was near, seized a 
handspike, and aimed a blow at his head, 
which was avoided by his dodging under 
the bow of the long-boat, but he received a 
severe blow from it on his shoulder, which 
fractured the bone. This charge was ex- 
plicitly denied hy the mate. The master 
then struck the libellant with a rope, and 
the libellant declared, that if he struck him 
again, he would knock him. down. The mas- 
ter, thereupon, continued the chastisement 
until he had inflicted a number of blows. 
To a further charge of false imprisonment 
in the port of Laguna, the answer of the 
master alleged, that one of the seamen, by 
the name of Jay, had caused disorder and 
disturbance on board the vessel; that the 
master went on shore to consult the consul, 
and to obtain soldiers to assist in quelling 
the disturbance and compelling subordina- 
tion; that, when the master returned on 
board, he ordered Jay and the libellant to 
come up out of the forecastle, which they 
both refused to do, saying they would not 
come up unless compelled by the soldiers; 
that the soldiers then came forward and or- 
dered them up, and into the boat, and they 
were taken on shore; and that the master 
and mate, on account of such mutinous con- 
duct, deemed it necessary, for their own 
safety and that of the crew, that these men 
should be removed from the vessel. The an- 
swer of the mate to this charge, set forth 
disorderly and mutinous conduct on the part 
of the libellant, during the absence of the 
master from the vessel to procure the sol- 
diers on shore to remove Jay, and justified t 
upon this ground, his advice to the master 
to remove the libellant together with Jay. 
The evidence is sufficiently set forth in the 
opinion of the court 

Henry M. Western, for libellant 
Walter Edwards, for respondents. 

BETTS, District Judge. The only instance 
in whiqh both of the respondents united in 
committing any of the torts charged in the 
libel was at Gibraltar. The assault charged 
in the libel is denied by the answers, and 
the proofs upon this point are as contra- 
dictory as the pleadings. The deposition ot 
Jay, one of the seamen on board the schoon- 
er, supports the allegations of the -libel in 
every material particular. He says that he 
saw two blows given by the mate with the 
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handspike, and saw the libellant stagger un- 
der them against the boat, and saw the -mas- 
ter fall upon him before he had recovered 
himself, and flog him severely with a gasket. 
On the other hand, two other seamen, Clark 
and Stewart, support the representation of 
the occurrence which is given by the an- 
swers. Clark says, that the libellant replied 
to the master, on being chided for not know- 
ing his duty, "I know more than you do 
about reeving studding-sail halyards, and 
you can't tell me anything about it"; that 
the master thereupon came forward and 
gave him two or three blows with the gas- 
ket, whereupon the libellant said, that if he 
struck again he would knock him down; and 
that the master then continued flogging the 
Mbellant till he had given him seven or eight 
olows. Both of these witnesses say, that the 
mate did not strike the libellant at the time, 
and Clark says, that the long-boat was not 
on deck, but was overboard. It is also to be 
remarked, that Matthews, another witness 
for the libellant, does not, in the version he 
gives of the affray, support Jay or the libel. 
He was standing by, and, if he did not see 
the whole affair, the account he gives of 
what passed in his presence stands in con- 
tradiction to the representations of Jay. He* 
says, that after the libellant's answer to the 
master's reproof, the mate turned around 
and asked the master if he heard what reply 
the libellant had given him, and added: "If 
I was you, I would give him a flogging"; 
upon which, the master came forward and 
took a gasket and flogged the libellant; that 
the mate stood by with a heaver in his hand, 
and said to the libellant "If you attempt to 
strike the captain, I will knock you down 
directly," but the witness did not see him 
strike or make a blow with the heaver; that 
the libellant said to the master, whilst be- 
ing flogged by him, "If you strike me again, 
I will let you have it"; and that the master 
made a motion to strike him again, and the 
libellant to go towards the master, as if for 
fight when the mate seized him by the 
shoulders to prevent his advance upon the 
master, and tore his shirt 

The testimony of Jay thus stands contra- 
dicted by the answers of both of the re- 
spondents, and by the testimony of three 
witnesses, who had the same opportunity to 
see the affray that he had. Upon this proof, 
I must consider the charge against the mate, 
of having struck the libellant with a hand- 
spike, as entirely discredited and over- ' 
thrown. 

This court has too frequently recognised 
the principle, that no unnecessary severity 
or oppression, by officers towards seamen, 
will receive countenance here, to render it 
necessary now to enlarge upon the subject 
Still less, will the court interfere with the 
prompt and efficient exercise, on the part of 
the officers, of every power necessary to en- 
force strict discipline and subordination on 
ship board. In the use of this power, occa- 
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sional excesses are no doubt committed. 
Men give way to transports of passion, or, 
forgetful of the rights of those under their 
•authority, and of their own responsibility, 
gratify their resentment or pride of power 
by punishing without reason or commisera- 
tion. For occurrences of that character, this 
•court will exercise, with an energy equal to 
the exigency, its corrective and remedial 
powers. It will punish the wrong and re- 
munerate the injured, with a free and strong 
hand. The transaction at Gibraltar was, ac- 
cording to the decided preponderance of 
proof, no abuse of authority on the part of 
the master. The'Agincourt, 1 Hagg. Adm. 
271. The court will not attempt to adjust 
the degree of correction which the imperti- 
nence and contumacy of the libellant to the 
master's reproof deserved. Thome v. White 
[Case No. 13,9S9]. There is no evidence that 
it was harsh in manner or excessive in de- 
gree, and both its continuance and its sever- 
ity were justly provoked by the libellant, in 
threatening to knock the master down. 
After that open manifestation of insubordina- 
tion, and of a disposition to commit violence 
upon the master, it was his duty to apply a 
•correction of sufficient vigor to subdue the 
refractoriness or mutinous spirit of the libel- 
lant No more than that appears to have 
been done, and both of the respondents are 
therefore acquitted of this charge. 

The remaining charge is that of false im- 
prisonment at Laguna. Neither the testi- 
mony nor the allegation in the libel connects 
the mate with that, so far as to render him 
liable to an action. It will not be necessary 
to consider how far one person may be made 
-answerable for acts of violence committed 
by another at his instance or instigation, 
when he does not personally apply force or 
threats, inasmuch as, in this case, the insti- 
gation, if any, was from an inferior to a 
superior officer; and the suggestion of the 
mate merely led to an order or command 
from the master, to which the libellant quiet- 
ly submitted, without the exercise of force or 
constraint The subsequent detention of the 
libellant at Laguna, and not the act in which 
the mate participated, was the forcible re- 
straint which constituted false imprisonment 
so far as the case made by the pleadings and 
proofs affects the mate. But the mate could 
have had.no power in the matter after the 
libellant left the vessel, and it must have de- 
pended solely upon the master, whether his 
confinement should be continued,, or whether 
he should be received on board again. It 
seems to me, that this branch of the libel 
makes no case against the mate; and, with- 
out adverting to the answer and the proofs 
adduced in support of it, and which supply 
a full defence in this particular, I must pro- 
nounce for a dismissal of the libel, in all 
Its parts, as to the mate, with costs. 

The next consideration is, how far the mas- 
ter is affected by this charge. The pleadings 
and the testimony of the different witnesses 



give a somewhat entangled statement of the 
circumstances leading to the taking of the 
libellant away from the vessel. It is difficult 
to discriminate the parts of this answer 
which the master gives upon his own knowl- 
edge. The answer is so drawn as to leave 
it somewhat indistinct, whether the relation 
of the transactions is exclusively that of the 
mate, or whether the master is also to be 
understood as concurring in the statement, of 
what occurred after he returned on board 
with the soldiers. It does not appear wheth- 
er the- libellant manifested any spirit of in- 
subordination in presence of the master. 
Jay asserts, that he and the libellant went 
peaceably and directly into the boat, and 
ashore, when ordered by the soldiers. The 
master is not alleged to have interfered at 
all, further than to bring the soldiers on 
board. Ma.tthews says, that the master 
ordered the soldiers to take both the libellant 
and Jay ashore. Stewart says, that the 
master went for the guard on account of 
Jay; that, as he was shoving off from the 
vessel, the libellant called out to him, "If 
you take one, you will take both of us," 
meaning himself and Jay; that, when the 
soldiers came on board, the mate ordered the 
men up out of the forecastle, but both said 
they would not come for him, unless the 
soldiers came for them; and that the soldiers 
went below, and had difficulty in getting 
them out, but, at last, they both came up, 
and went directly into the boat; and, as they 
pushed from the vessel, took off their hats 
and gave three cheers. Clark says, that the 
libellant called out to the master, as he was 
going on shore, "If you take one, you will 
take both"; that, when the guard came on 
board, and took Jay, the libellant again made 
the same remark, and thereupon the guard 
took him also; and that it was his own 
notion, and he went ashore of his own accord. 
This witness says he did not hear the master 
tell the guard to take the libellant, and did 
not understand that the master intended to 
send him ashore. 

Although the testimony of the witnesses 
seems to make the leaving the ship the vol- 
untary act of the libellant, without any con- 
straint on the part of the master, yet the 
answer puts it on a different footing. That 
assumes that he was sent on shore by the 
master, in consequence of his insubordinate 
and mutinous conduct either as witnessed 
by the master or as related to him by the 
mate. It must, accordingly, be considered, 
that the libellant was not merely permitted 
to go* on shore with his comrade, but that he 
was forcibly sent out of the vessel, under ar- 
rest, and in charge of a guard of soldiers. 
The inquiry* then is, whether it was proper, 
for the support of discipline and subordina- 
tion on board the ship, to resort to this 
measure. The answer of the mate cannot 
be read on the part of the master, and the 
matters therein set up by the mate solely, 
which might afford a justification, cannot be 
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regarded as in proof on this branch of the 
case. We must, accordingly, look to the .in- 
dividual answer of the master and to the 
proofs, to ascertain what justification he had 
for his proceedings. As before observed, the 
answer is rather indistinct in this particular; 
but, as it was the right of the libellant to 
compel the master to give an exact and 
specific answer to the matters charged in the 
libel, and, as he has acquiesced in that filed 
by the master as sufficient, the court will be 
disposed to give all reasonable effect to it, 
by a liberal construction of its terms. ■ Under 
this principle, I shall consider every fact al- 
leged to have occurred, where the master 
might have witnessed it, to be averred by 
him on his personal knowledge, equally with 
the mate. The broad allegation upon which 
the imprisonment is justified is, that the mas- 
ter, in consequence of the mutinous conduct 
of the libellant and Jay, deemed it necessary 
to remove them from the vessel, for his own 
safety and that of the crew. The acts which 
constituted that mutinous conduct, so far as 
the libellant was concerned, consisted of what 
the mate states, of his own knowledge, was 
done uy the libellant whilst the master was 
gone for the soldiers, and his refusal, together 
with Jay, after the master returned, to come 
up out of the forecastle, when ordered to do 
so, until compelled by the soldiers. The mas- 
ter was on board at this last occurrence, and 
it is to be intended that it passed under his 
notice. Still, a single instance of a neglect to 
obey an order of this character, the purpose 
of which must have been wen understood by 
the party, can hardly be deemed mutinous or 
culpably insubordinate. It was not a call to 
the ordinary duty of a sailor, but a command 
to place himself in the custody of soldiers, 
to be imprisoned in a foreign port and under 
foreign authority. Reluctance, or a refusal to 
yield willingly to such an order, does not, in 
my judgment, amount to mutinous conduct, 
or present a case where the master is justi- 
fied, by the conduct or declarations of the 
man, in considering the vessel or crew in 
danger. Nor can the libellant's conduct, if he 
was disobedient and disorderly while under- 
going punishment, be brought up in justifica- 
tion of the punishment itself. He was not 
put under arrest for refusing to come on 
deck, but he was ordered on deck for the sole 
purpose of being delivered over to the sol- 
diers. Besides, it is very plainly inferable, 
from all the proofs put in, that the master 
did not proceed against the libellant so much 
on account of conduct in his own presence as 
upon the information and charge of his mate. 
He so stated unqualifiedly in his declaration 
before the consul, to obtain the detention of 
these men, and all the testimony he offers 
goes to show that nothing transpired before 
him demanding a punishment of the severity 
of that which was imposed. I am constrain- 
ed, therefore, to say, that no facts are in 
proof, or even pleaded by the master, which 
exculpate him on this head of the complaint. 



He forcibly removed the libellant from the 
vessel, and shows no adequate reason for so 
doing, and is, accordingly, answerable in 
damages in this action for that injury. The 
wrongful act also includes all consequences 
which directly flowed from or were depend- 
ent upon it Such was the imprisonment of 
the libellant in the common jail of Laguna. 

The master fails in proving any threats of 
personal injury to himself, or of a mutinous 
character which can excuse his leaving the 
libellant at Laguna. The evidence of the 
libellant's declarations is loose and unsatis- 
factory; and if, in terms of irritation and 
passion, he did use improper and menacing 
language respecting the master, it appears 
to have excited no alarm at the time, and 
the man continued on board and perfomed a 
long voyage, after the threats are supposed 
to have been made, without any exhibition of 
hostile or disorderly conduct Neither is this 
cause for the detention of the libellant stated 
by the master in his deposition before the 
consul. He produces the evidence of a labor- 
er, to prove that the libellant was in posses- 
sion of a slung-shot on shore, which might 
have been used as a dangeous weapon, and 
also the deposition of Matthews, the cook, 
as to the libellant's threat on board; but he 
does not pretend, in his own deposition, that 
he ever regarded those circumstances as im- 
porting any danger to him or to the vessel. 
The general declaration of an apprehension 
of danger, subsequently made, and repeated 
in the consular certificate, is founded on the 
facts sworn to in the depositions of those wit- 
nesses, and not on any other particulars 
within the knowledge of the officers or crew 
of the vessel. It results, therefore, that the 
master improperly imprisoned the libellant, 
and also left him in confinement at a foreign 
port, without justifiable cause; and I decree 
damages against him, on account of these 
acts, in the sum of §100. Decree, $100, and 
costs. 



Case Mb. 5,233. 

GARDNER v. COLLINS. 

[3 Mason, 398.] i 

Circuit Court, D. Rhode Island. June Term, 
1824. 

Deed— Delivery— Statute of Descents — Half 
Blood. 

1. A delivery of a deed may be inferred from 
circumstances, and need not be proved by pos- 
itive testimony. 

2. Under the statute of descents of Rhode 
Island of 1822, brothers and sisters of the half 
blood inherit equally with those of the whole 
blood. 

[Cited in Clark v. Sprague, 5 Blackf. 415; 

Cliver v. Sanders* 8 Ohio St. 500.] 
[See note at end of case.] 

3. A court is not bound to give an opinion 
upon a point of law, which the evidence does 
not raise. 

i [Reported by William P. Mason, Esq.] 
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Ejectment for lands in Rhode Islana by 
the demandant [William G. Gardner], de- 
scribed in the writ as a citizen of Virginia, 
against the tenant, described as a citizen of 
Rhode Island. Plea, not guilty. At the trial 
the plaintiff to support his case, gave in evi- 
dence a certain deed-poll made by the said 
John A. Collins to George Collins Gardner 
and Mary Collins Gardner, dated April 3d, 
1810, and duly proved the "execution of the 
same, which deed included the land in con- 
troversy. The plaintiff then stated, that the 
said George Collins Gardner had since de- 
ceased, whilst a minor, and without issue, 
and therefore his share of the demanded 
premises descended to and vested in the said 
Mary Collins Gardner, his sister and heir at 
law, their father and mother having both, 
previously, deceased. That afterwards said 
Mary C. Gardner deceased, to wit, in the 
month of December, 1822, a minor, and with- 
out issue. Which statements were admitted 
by the defendant to be correct and to be re- 
ceived as evidence. The plaintiff further 
stated, that the said Mary C. Gardner was his 
sister of the half blood, that Samuel F. 
Gardner was also brother to the said Mary 
C. Gardner of the half blood, that Mary 
Clarke and Eliza G. Phillips were sisters of 
the said Mary C. Gardner of the half blood, 
which statements were also admitted by the 
said defendant to be correct* and to be re- 
ceived as evidence. The plaintiff further 
produced and offered in evidence a certain 
deed-poll made to him by Audley Clarke and 
his wife the said Mary Clarke, the said Sam- 
uel F. Gardner and the said Eliza G. Phillips, 
not having date of any particular day, but 
acknowledged- the 16th day of May 1S23, and 
recorded as of .that date. And to prove said 
deed the plaintiff produced the subscribing 
witnesses thereto, namely, Benjamin B. 
Muraford and W. A. Clarke. That said Mum- 
ford testified, that he saw said Audley Clarke 
and Mary Clarke, said Samuel F' Gardner 
and Eliza G. Phillips sign and seal said deed, 
that the plaintiff was not present at the ex- 
ecution thereof, nor any one in his behalf to 
his the witness' knowledge, that the deed 
when executed was delivered to the said 
Audley Clarke. The said W. A. Clarke tes- 
tified to the same effect The plaintiff also 
produced as a witness Charles Gyles, the 
town clerk of Newport and the register of 
deeds therein, who testified, that said deed 
was delivered into his office to be recorded 
by said Samuel Fowler Gardner. This wit- 
ness further stated, that this deed remained 
in his office till the commencement of this ac- 
tion, when it was applied for by Richard K. 
Randolph, Esquire, (the counsel of the plain- 
tiff,) to whom it was delivered. Upon being 
further interrogated upon whose behalf said 
Randolph applied for the deed, he answered, 
in Mr. Audley Clarke's, he supposed, but that 
said Randolph did not state in whose behalf 
he applied, and that he (the witness) deliver- 
ed it without any order from any one, and 



on his own responsibility. The plaintiff also 
produced as a witness William Marchant, 
Esquire, who testified, that he had known 
the said Samuel F. Gardner to be the agent 
of his brother, the plaintiff, for a number of 
years last past, and as such agent to transact 
business of various kinds to a large amount 
for the plaintiff on his behalf. The plaintiff's 
counsel further produced and offered in evi- 
dence a letter of attorney made by the plain- 
tiff to the said Samuel F. Gardner, dated the 
ninth day of October, 1S17, appointing him 
his general agent On the part of the said 
defendants, and in defence against said ac- 
tion it was stated, that at the date of the 
execution of said deed of Audley Clarke and 
wife, and Samuel F. Gardner and Eliza G. 
Phillips to the plaintiff, he, the plaintiff, was 
settled at Alexandria, in the District of Co- 
lumbia, as a merchant, doing business there, 
and that' previous to the execution of said 
deed there existed a controversy, as to the 
demanded premises, and conflicting claims of 
ownership thereto between the said John A. 
Collins on the one part, and the said Audley 
Clarke and wife, Samuel F. Gardner, Eliza 
G. Phillips; and the plaintiff, on the other 
part; which statements were admitted by the 
plaintiff's counsel to be correct, and to be 
received as evidence. 

Hunter and Robbins, for tenant, contended 
in defence against said action, 1st, that there 
had been no delivery of said deed of said 
Andley Clarke and wife, said Samuel F.Gard- 
ner and Eliza G. Phillips to the plaintiff. 
2dly. That the deed was a deed in trust, 
made for the purpose of giving said court a 
colourable jurisdiction of said case, when it 
had no real jurisdiction, it being a contro- 
versy between citizens of Rhode Island, and 
not between parties who were citizens of dif- 
ferent states. 2 Dall. 431. And 3dly. That 
the plaintiff and the said Mary Clarke and 
Samuel F. Gardner and Eliza Phillips were 
not the heirs at law to the said Mary Collins 
Gardner. 

Searle & Hazard, for demandant, argued: 
e contra. 

STORY, Circuit Justice (summing up to the 
jury). The first question is, whether there 
nas been any delivery of the deed of Clarke 
and others to the demandant, or for his use. 
It is certainly not necessary to prove a pos- 
itive, formal delivery. It may be inferred 
from circumstances. The execution of the 
deed by the grantors is fully established. It 
was then delivered to Clarke, one of the 
grantors, by the consent of the other grantors; 
it was subsequently found in the possession 
of S. F. Gardner, the demandant's agent, and 
by him placed in the registry for record. It is 
now found in possession of the demandant's 
counsel; and its due execution and delivery 
are not contested by any person, who was a 
party to it; but the objection is taken by a 
mere stranger. Under such circumstances I 
have no doubt, that the evidence is competent 
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in point of law, from which the jury may 
presume a delivery to, or for the use of, the 
demandant; and I shall leave it as a ques- 
tion of fact to them accordingly. 

As to the second objection, there is no pre- 
tence to say, that it presents any point as to 
the jurisdiction of the court The demandant 
is described in the writ as an inhabitant of 
Fairfax county, and "a citizen of the state of 
Virginia." The tenant is a citizen of Rhode 
Island, and so described also in the writ. If 
the tenant meant to deny the allegation of the 
citizenship of the demandant, he should have 
done it by a plea in abatement, and brought 
the matter directly in controversy before the 
court By pleading over to the merits, he 
admits the description in the writ to be true. 
It is not matter relevant or proper under the 
general issue. It has no tendency to prove the 
guilt or innocence of the tenant Nor have 
I heard any evidence which shows that the 
demandant is not a citizen of Virginia. He 
claims the whole land in controversy; but 
admitting the deed is void, if his title by heir- 
ship is maintained, he is certainly entitled to 
recover his moiety, or one fourth part, as one 
of the heirs of Mary O. Gardner. To this 
extent, therefore, his writ is at all events 
good, since his citizenship has not been put 
in issue, and the controversy is between 
citizens of different states. The second point 
is therefore narrowed down to, the considera- 
tion of that portion of the premises claimed 
by the demandant under the deed of the other 
asserted co-heirs. Whether a deed executed 
for the sole purpose of giving jurisdiction to 
the court, and without which it could not be 
maintained, be void or not, is a point upon 
which I do not feel myself called upon to 
deliver an opinion under the present state of 
the evidence. Not that I have any objection 
to stating my opinion, but I think it wrong 
to travel beyond the points which the evi- 
dence brings before the court I cannot per- 
ceive any sufficient evidence in this case to 
raise the question. The onus probandi lies 
on the party taking the objection. Where 
is the evidence of any purpose of founding 
jurisdiction by this deed? Where is the evi- 
dence of witnesses or others, that the consid- 
eration in the deed was not paid, or that the 
purchase was not bona fide made by a party 
having perfect confidence in the title. 
Though controverted by the tenant, it does 
not follow, that it was matter of any legal 
•doubt Until therefore some evidence is in- 
troduced to lay a foundation for the presump- 
tion of the deed's being collusive, I do not feel 
myself called upon to express an opinion. 

The more important point is that, which 
respects the heirship of the demandant and 
those, under whom he claims. It depends 
upon this, whether by the law of Rhode 
Island brothers and sisters of the half blood 
are entitled to inherit by descent in default 
of lineal descendants of the intestate. The 
statute of distributions of Rhode Island of 
1798 (Dig. 1798, pp. 2S7, 2S8) declares, that 



where there are no children of the intestate, 
all the right, title, and interest in his real 
estate "shall vest in and be divided equally 
amongst the next of kin in equal degree, and 
those, who shall represent them, if any of 
them be dead, computing according to the 
degrees of the civil law." Upon this statute 
there would seem to be no rooin for legal 
doubt. By the civil law, brothers and sis- 
ters of the half blood are equally next of kin 
with those of the whole blood. This con- 
struction was put upon the statute of distri- 
butions of 22 & 23 Car. II. c. 10, which is far 
more general in its language, more than a 
century ago in Crooke v. Watt, 2 Vern. 124, 
and has ever since been adhered to in Eng- 
land. The same construction, at least as far 
as my knowledge extends, has been generally 
adopted in America. Hillhouse v. Chester, 
3 Day, 166; Preston v. Hoskins, 2 Yeates, 545; 
Sheffield v. Lovering, 12 Mass. 490. 

But thepresentcaseisnotgoverned by theact 
of 179S. It has arisen since thegeneralrevision 
of the statutes in 1822, and is to be settled by 
an appeal to the text in that digest. The 
statute of distributions of 1822 contains a 
detailed enumeration of the succession of 
heirs, and in the fourth paragraph declares, 
that "if there be no father, then to the 
mother, brothers and sisters of such intestate, 
and their descendants, of such of them as 
there may be/'" The question then is, wheth- 
er brothers and sisters of the half blood are 
not within the purview of this clause. No 
intention is shown on the face of this statute 
to alter the rule of the act of 179S, as to the 
half blood; and unless the court can say, 
that brothers and sisters of the half blood are 
not brothers and sisters in the general sense 
of law, it is impossible to doubt the title in 
this case. The statement of the proposition 
carries its own answer. Brothers and sisters 
of the half blood are recognized by law as of 
kin in the degree of brothers and sisters, and 
as the act contains no qualification as to 
whole or half blood, the words must be taken 
in their common and usual sense. 

Verdict for the demandant for the whole of 
the premises. Judgment accordingly. . 

[NOTE. This cause was taken to «the su- 
preme court on certificate of division of opin- 
ion of the judges in the circuit court, and was 
heard on questions certified. The supreme 
court, Mr. Justice Story delivering the opinion, 
decided in favor of the plaintiff, holding -that 
the words "of the blood" comprehend all per- 
sons of the blood, whether of the whole or half 
blood; and that the words "come by descent, 
gift, or devise from the parent or other kin- 
dred, etc.," mean immediate descent, gift, or 
devise, and make the immediate ancestor, do- 
nor, or devisor the sole stock of descent. The 
cause was certified back to the circuit court; 
the supreme court adjudging that the plaintiff 
and those under whom he claims the estate in 
controversy are heirs at law of Mary C- Gard- 
ner, intestate, and as such heirs are by the 
statutes of descent of Rhode Island, A. D. 
1S22, entitled to the same estate upon the 
facts agreed in the case, and that the judg- 
ment ought to be given for the plaintiff in this 
cause. 2 Pet (27 U. S.) oS.]* 
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Case No. 5,234. 

GARDNER v. COLUMBIAN INS. CO.* 

[2 Cranch, C. C. 473.] i 

■Circuit Court, District of Columbia. May- 
Term, 1S24. 

Marine Insurance— Valued Policy— Cost— 
Constuuction. 

1. In an action upon a valued policy on a 
cargo, the defendants will not be permitted to 
give evidence of its actual cost. 

2. The policy was on a voyage "at and from 
Rio Janeiro to Santos, and two ports in South 
America, and at and from either of them to a 
port of discharge in the West Indies, or Eu- 
rope, or the United States," upon goods -"at 
and from Rio Janeiro," "until they shall be 
safely landed at Santos, &c, &c," "valued at 
the sum insured," (viz. §3500,) "on her cargo 
of salt, and on the proceeds, as interest may 
appear." These words do not justify an in- 
ference, on the part of the underwriters, that 
the goods were to be laden on board at Rio 
Janeiro. 

3. The cargo was lost between Rio Janeiro 
and Santos, and the plaintiff recovered for the 
loss, although the cargo was laden at Cadiz. 

This was an action [by Richard Gardner] 
upon a policy for $3,500, on a cargo of salt 
in the brig aianufactor. The terms of the 
policy are stated above in the marginal note. 

Mr. Taylor, for defendants, contended, that, 
by the terms of the policy, the salt was to be 
taken on board at Rio Janeiro, whereas it 
was laden on board at Cadiz, in Spain; which 
fact was not- disclosed to the underwriters; 
and that this was a material misrepresenta- 
tion, which vacated the policy. He also con 
tended, and offered evidence to prove that 
the cargo cost, at Cadiz, only $400, whereas 
it was valued in the policy at $3,500; and 
that this was so gross an over-valuation as 
to authorize the defendants in considering it 
as an open policy. 

But the court (nem. con.) refused to admit 
evidence of the actual value at Cadiz. 

As to the first misrepresentation, Mr. Tay- 
lor cited Marsh. Ins., 321, 322; Murray v. Co- 
lumbian Ins. Co. of N. X., 11 Johns. 302. 

air. Mason, for plaintiff, contended that the 
words of the policy did not imply that the 
salt was to be taken on board at Rio Janeiro; 
and every person trading to that port knows 
that salt cannot be taken on board there, by 
an American ship, and carried to Santos, 
which would be a prohibited coasting trade. 
The defendants were bound to know the 
laws and usages of the trade. Bell v. Hob- 
son, 3 Camp. 272, 3G East 241; Phil. Tns. 
169. 

THE COURT (nem. con.) was of opinion 
that the words of the policy did not justify 
an inference on the part of the defendants 
that the goods were to be laden on board 
at Rio Janeiro, and that the salt was cov- 
ered by this policy, although not laden, nor 
bulk broken, at Rio. 

[See Case No. 5,225.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case 3STo. 5,325. 

GARDNER v. COLUMBIAN INS. CO. 

[2 Cranch, C. C. 550.] i 

Circuit Court, District of Columbia. April 
Term, 1S25. 

Marine Insurance — Offer of Abandonment — 
Valued Policy — Evidence of Overvaluation. 

1. An offer to abandon the insured vessel, 
made as soon as the assured obtains the pre- 
liminary proofs of loss, to be laid before the 
underwriters, is not too late. 

2. Upon a valued policy, evidence of over- 
valuation is not admissible unless in support 
of an allegation of fraud. 

This was an action [by Richard Gardner] 
upon a policy on the brig Manufactor, at 
and from Rio to Santos, valued at- $3,200. 
The defendants, at the trial, contended that 
the vessel was fraudulently overvalued, and 
that the offer to abandon was too late. The 
policy was dated 20th November, 1S21. The* 
loss was known here on the 24th of Novem- 
ber. On the 2Gth of December, the protest 
and offer to abandon were sent to the office* 
of the defendants, and the offer to abandon 
was repeated in writing on the 23d of Jan- 
uary. The master arrived in Philadelphia 
on the 12th of December. There was no evi- 
dence of the arrival of any authentic proof 
previous to that date. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said the offer to abandon was not 
too late. They also said that evidence of 
overvaluation could be given only in sup- 
port of the allegation of fraud. That over- 
valuation is not, per se, evidence of fraud, 
but was a circumstance proper for the con- 
sideration of the jury in considering the 
question of fraud; and that if they should 
find that the vessel was fraudulently over- 
valued, the plaintiff could not recover, even 
the value of the property, for the fraud 
would invalidate the contract altogether- 
Verdict for the .plaintiff, §3,200. 

[See Case No. 5,224.] 



Case JSTo. 5,236. 

GARDNER v. COOK. 

[7 N. B. R. 346] 2 

District Court, D. Rhode Island. Nov. 4, 1872- 

Bankruptcy — Recognition of Liens bv As- 
signee— Costs and Charges for Custody 
and Cake op Property. 

1. The assignee in bankruptcy must recog- 
nize as a preferred claim any valid lien, even, 
the costs of an attachment, if such costs are a 
lien by the state law. 

2. The costs and charges against a bankrupt 
for care or" custody of his property prior to the 
filing *of a petition in bankruptcy, by or against 
him, under contract with him, express or im- 
plied, are debts of his, provable against his 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission.] 
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estaite as debts simply, not as preferred claims. 
For care and custody of property from the date 
of proceedings in bankruptcy 'to the taking 
possession thereof by the messenger or as- 
signee, the assignee is -accountable, as for ex- 
penses of like kind incurred by him after his 
appointment, having regard, of course, to their 
necessity and utility, and the reasonableness 
or exorbitancy of the charges therefor. 
[Followed in Re Archenbrown, Case No. 503. 
Cited in Re Hatje, Id. 6,215.] 

In bankruptcy. 

I. E. Spink, for claimant. 
Mr. Cook, pro ipse. 

KNOWLES, District Judge. Upon a cer- 
tain issue raised before Mr. Register Cla:k, 
and by him adjourned into court, I would 
now announce my conclusions upon the 
facts, as presented at the hearing, and the 
arguments submitted and authorities cited 
by the learned counsel of the parties. Those 
parties are— J. A. Gardner, a sheriff's deputy, 
petitioner or claimant, on the one side, and 
Ijorin M. Cook, the assignee of A. B. Horton, 
a bankrupt, on the other; and the question 
presented is, to state it in brief, is an as- 
signee in bankruptcy, who takes possession 
of a stock of goods which a creditor had at- 
tached upon process from a state court, 
bound to pay as a preferred debt the accrued 
costs incident to the attachment suit, taxed 
as they legally might have been had the 
attaching creditor's suit been prosecuted to 
final judgment against the bankrupt? 

This question, which it is believed is now, 
for the first time, distinctly and pointe:lly 
presented for adjudication in this district, 
has, it appears, arisen elsewhere; and to 
the rulings upon it of several of my brethren 
of the bench, as well as to the language of 
the bankrupt act, my attention has baen di- 
rected by the learned counsel of the re- 
spective parties. To these, as well as to the 
arguments of counsel, I have given due con- 
sideration, arriving at conclusions which it 
seems to me not at all necessary on this 
occasion to vindicate by elaborate argument, 
that would, of necessity, be substantially but 
a repetition of what has been repeatedly 
uttered by my brethren of other districts. 

A satisfactory answer to the question is 
found, I think, when it is conceded, as it 
must be, that a sheriff under the -laws of 
Rhode Island acquires no lien, in the true 
sense of that word, upon the goods he at-" 
taches. He is simply the agent and em- 
ployee of the plaintiff in the action, who can, 
at any moment, discontinue his suit, and 
thus discharge the attachment. For his law- 
ful costs, fees, custody, charges and ex- 
penses, his claim is against the plaintiff, not 
ajrainst either the defendant or the property 
attached. So far as regards the question at 
issue, I am unable to see that it matters at 
all whether the suit be discontinued and the 
attachment be dissolved by the plaint'ff's 
order, or by an adjudication of bankruptcy 
against the defendant, as provided in section 



14 of the bankrupt act. When, by the law 
oil a state, a sheriff, by attaching goods, ac- 
quires a lien upon the goods specifically, (as 
it seems is the fact in New York, if nowhere 
else,) the question under consideration would, 
of course, be answered in the affirmative, as 
it was by the learned judge of the New 
York district, in Re Housberger [Case No, 
G,734],— the case cited and mainly relied on 
by the learned counsel of the claimant Gard- 
ner. In consistency with this view, I must 
hold and rule that the claim of Gardner to 
a # lien upon the goous is without foundation; 
and that having no lien upon the goods, his 
claim of costs, as for a preferred d;bt the 
assignee cannot rightfully allow and pay. 

Nor can it be conceded, as claimed in argu- 
ment by counsel, in view of the law or of 
I the authorities, that the plaintiff in an at- 
tachment suit in Rhode Island, acquires by 
attachment a lien upon his debtor's goods, 
which that debtor's assignee in bankruptcy 
must or can recognize. He acquires but an 
inchoate right to a lien, conditional upon his 
obtaining a final judgment; and the conclu- 
sive answer to any argument in his behalf 
is that the bankrupt act [of 1867], § 14 [14 
Stat 517], provides that all attachments on 
mesne process made within four months next 
preceding the commencement of proceedings 
in bankruptcy, shall be dissolved as soon as 
an assignee of the bankrupt shall have been 
appointed and qualified, and an assignment 
of the debtor's property been made to him 
by a register. 

There are some propositions concerning 
which little or no doubt is now expressed, or 
intimated, by commentators upon the bank- 
rupt act One of these is, that a chief merit 
of this act is its tendency and efficiency in 
checking and preventing over-trading, by 
preventing, so far as possible, the giving of 
preference by the insolvent debtor, and the 
obtaining of preference by his creditor. Says 
Cadwalader, J., in Re Woods [Case No. 17,- 
900]: "In this respect its operation will be 
gradual, but must be highly beneficial. 
When relations and friends of a debtor, and 
when capitalists, who, without affection or 
friendship, would make profit from his em- 
barrassments, learn that they cannot be se- 
cured by a preference out of the wreck of 
his affairs, they will not furnish him the 
means of over-trading. So long as he could, 
hy securing advances and accommodation^ 
obtain them, the temptation to attempt to 
retrieve his losses, by doubling his invest- 
ments, was before the enactment of the 
bankrupt law irresistible; and the system of 
business was that of mere gambling ad- 
venture. But when a debtor who suffers 
losses knows that he cannot prefer his rela- 
tions and friends, and when capitalists knaw 
that they cannot, without risk, assist him to 
the injury of other creditors, ha will stop 
his business in season, to give a fair divi- 
dend to all his creditors, and thus make a 
fair settlement with them in the court of 
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bankruptcy, or, much oftener, out of it. 
Thus, in the course of time, few judicial 
bankruptcies will occur. 

Now, an attachment of the effeats of an 
insolvent debtor, it is obvious, is an en- 
deavor on the part of a creditor to obtain 
a preference— nothing more, nothing less; 
and the bankrupt law, as I construe it, wise- 
ly and consistently prescribes that the cred- 
itor who, in this mode, seeks to defeat or 
delay the operation of the act, shall, out of 
his own pocket, pay the expenses of his exper- 
imental proceedings. If for a period of four 
months the debtor and his other creditors re- 
frain from interference, very well; if not, 
then not so well for the attaching creditor. 
He must pay the bills of his sheriff and his 
attorney without hope of ^ reimbursement 
from the bankrupt's estate. 

Of the intent of the framers of the law, 
I can entertain no doubt, when it is remem- 
bered that the insolvent law of Massachu- 
setts, of which the bankrupt law is in many 
particulars substantially a transcript, con- 
tains a provision securing to a creditor his 
costs of attachment as a preferred debt, 
when he chooses to prove his principal debt 
against the insolvent's estate, and when it 
is seen that the bankrupt act contains no 
analogous provision. In re Fortune [Oas3 
No. 4,935]. Says Judge Fox, of Maine, in 
Re Stubbs [Id. 13,557]: "The court in bank- 
ruptcy cannot allow a party the expenses in- 
curred by him In the attempt to defeat the 
provisions and operation of the bankrupt 
law." This, it is true; was a ruling upon 
a claim of an assignee under a state law 
for his outlays and charges, prior to the Cl- 
ing of a petition in bankruptcy against the 
assignor; but I unhesitatingly adopt the 
proposition as applicable to the case under 
consideration, having regard to the facts be- 
fore me as agreed by the parties. 

The question under ^discussion, it seems, 
has never yet been passed upon either by the 
supreme court or any one of the circuit judg- 
es; but in more than one of the district 
courts it has been a subject of allusion or 
of special consideration. And in view of 
the act itself, and of the commentaries upon 
it, which have come under my observation, 
the reasonable and just conclusions in re- 
gard to this question and its cognates, are 
these: First. A valid lien upon property the 
assignee in bankruptcy must recognize as a 
preferred claim— even the costs of an attach- 
ment, if such costs are by the state law truly 
a lien, as in New York— otherwise not. Sec- 
ond. The costs and charges against a bank- 
rupt for care or custody of his property 
prior to the filing of a petition in bankruptcy 
by or against him, under contract with him, 
express or implied, are debts of his, provable 
against his estate as debts simply— not as 
preferred claims. Third. For care and cus- 
tody of property from the date of proceed- 
ings in bankruptcy to the taking possession 
thereof by the messenger or assignee, the 



assignee is accountable, as for expenses of 
like kind incurred by him after his appoint- 
ment—being bound, of course, to have regard 
to the necessity and utility of all outlays and 
services, and the reasonableness or exorbi- 
tancy of the charges therefor. 

The result of my inquiries is, that the pe- 
tition of the claimant Gardner must be dis- 
missed, but without prejudice to any claim 
which the plaintiffs in the attachment suit 
(Griffin & Co.), after they shall have proved 
their debt against the bankrupt's estate, 
shall see fit to prefer against the assignee as 
just claims for outlays or services, benefic'al 
to the estate, from and after the filing of the 
petition against the bankrupt Horton. When 
such a claim shall have been presented by 
them, the circumstances under which their 
attachment was made will appear, and the 
character and value of such services and 
outlays be ascertained and considered; and 
it is to be presumed justice be done, if not 
by the assignee, by the register; if not by 
the register, by this court; if not by this 
court, by his honor the circuit judge in the 
exercise of his revisory powers. 

Among the reported cases other than those 
already cited, to which reference may profit- 
ably be made, as bearing upon the question 
under consideration, are the following, viz.: 
In re Stevens [Case No. 13,392]; In re Cohn 
[Id. 2,966]; and In re Preston [Id. 11,394]. 



Case No. 5,327« 

GARDNER et al. v. GARDNER et al. 

[3 Mason, ITS.] 1 

Circuit Court, D. Rhode Island. June Term, 
1823.2 v 

WiLiiS — Construction — Devise Charged with 
Payment of Debts— Notice— Proceeds. 

1. Where a testator devised to one of his 
sons in fee two third parts of a certain farm, 
"he paying all my just debts out of said es- 
tate," it was held that the debts were not a 
mere charge on the devisee, but a charge on 
the land devised also; but the charge being for 
the payment of debts generally, a bona fide 
purchaser from the devisee, who has paid the 
purchase money, is not bound to look to the 
application of it. 

[Cited in Sands v. Champlin, Case No. 12,- 
303; Patterson v. Gaines, 6 How. (47 IT. 
S.) 584.] 

['Cited in Andrews v. Sparhawk, 13 Pick. 
• 401; Pickering v. Pickering, 15 N. H. 290; 
Tilden v. Tilden, 13 Gray, 107; Tilton v. 
Tilton, 41 N. H. 4S5; Frampton v. Blume, 
129 Mass. 156; Amherst College v. Smith, 
134 Mass. 546; Nudd v. Powers, 136 Mass. 
277; Munson v. Cole, 9S Ind. 510; Lovejoy 
v. Raymond, 58 Vt. 510, 2 Atl. 156; 
Woonsocket Inst, for Savings v. Ballou, 16 
R. I. 353, 354, 16 Atl. 144.] 

[See note at end of case.] 

2. There is no difference in this respect be- 
tween a charge on the land, and a trust cre- 
ated to pay the debts. Notice of the charge 
does not vary the rights of the purchaser. 

1 [Reported by William P. Mason, Esq.] 

2 [Modified in 12 Wheat. (25 U. S.) 498.] 
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3. It the purchase money is unpaid, it may- 
be followed into the hands of the purchaser. 

4. Real estate being assets for the payment 
of debts generally, in Rhode Island, by stat- 
ute, the executrix may sue the devisee and the 
purchaser before payment of the debts, to 
compel them to appropriate the purchase mon- 
ey to the payment of the debts, and to exoner- 
ate the assets of another devisee entitled to be 
exonerated. If a purchaser, instead of pay- 
ing over the purchase money, applies it, with 
notice of the charge, to the payment of the 
devisee's own debts, to the injury of the cred- 
itors of the devisor, it is misapplication of the 
purchase money, for which he may be made 
responsible in equity at the suit of the execu- 
trix. 

This was a bill in equity [by Hannah 
Gardner and others against Ezekiel W. 
Gardner and Elisha R. Potter]. The facts 
were as follows: Peleg Gardner, of South 
Kingston, by his will, dated the 7th of July, 
1S17, having given his wife (one of the plain- 
tiffs) a part of his mansion ihouse and the 
use of one third of his stock. &c, for her life 
in lieu of dower, made the following devise: 
"I give and devise to my beloved son, Eze- 
kiel W. Gardner, two third parts of all that 
my 'Ferry Farm,' so called, formerly owned 
by John Franklin, and now in the posses- 
sion of the said Ezekiel W. Gardner; with 
two third parts of the sloop, boats, scow, 
wharf, rights and privileges, to my said Fer- 
ry estate belonging, of every kind whatever, 
to him, the said Ezekiel W. Gardner, and 
to his heirs and assigns forever, he my son 
Ezekiel W. Gardner paying all my just debts 
out of said estate." The testator then pro- 
ceeds to devise the other third of the Ferry 
estate and some other real -estate to his 
daughter Isabel in fee. He then devises 
other real and personal estate to his other 
daughters, Martha" C. Gardner, Hannah 
Gardner, and Mary Ann Gardner in fee; 
and gives an annuity to his daughter Dor- 
cas Gardner, of 300 dollars, payable out of 
the estates given to her four sisters. Then 
comes the following clause: "And I do here- 
by order, and it is my will, that my son, 
Ezekiel W. Gardner, shall pay all my just 
debts out of the estate, herein given him as 
before mentioned." He then gives the resi- 
due of all his estate, real and personal to nis 
wife, Hannah Gardner, in fee, and makes 
her the executrix of his will. The testator 
died, and Ms will was duly proved in the 
court of probate, in April, 1818. A commit 
sion issued from the probate court to ascer- 
tain the debts of the testator in July, 1818, 
and the commissioners made a report of 
their doings in July, 1820, which was duly 
accepted. The report stated the debts of the 
testator at $7373.14; and rejected two ac- 
counts presented to the commissioners, one 
of which was an account of Ezekiel W. Gard- 
ner, the other of John P. Mann. In April, 
1819, Ezekiel W. Gardner, having purchased 
the third of his sister Isabel, sold the whole 
to the defendant, Elisha K. Potter, for the 
asserted sum of 15,000 dollars. None of the 



testator's debts having been paid, and suits 
at law having been commenced against the 
executrix, to establish and enforce the re- 
jected claims, the present bill was brought 
by the executrix and her daugnters, Han- 
nah Gardner and Mary Ann Gardner (two- 
of the devisees in the will,) to enforce the 
trust in the will for the payment of the debts 
of the testator out of the Ferry estate, de- 
vised to the defendant, Ezekiel W. Gardner, 
and afterwards, fraudulently, as it was 
charged, conveyed to the defendant, Elisha 
K. Potter. There was also a prayer for gen- 
eral relief. The defendants put in their an- 
swers; and the cause came on for a hearing, 
after the general replication filed, upon the 
answers and other proofs in the cause. 

Webster, Hazard, and Bridgham, for 
plaintiffs. 

It is a well known principle, long estab- 
lished both in courts of law and equity, that 
in the construction of a will the intention of 
the testator is to be sought for and collected 
from the whole instrument, "ex visceribus 
testamenti," and when found is always to 
govern. It is a maxim of the English law, 
"quod ultima voluntas testatoris perimplenda. 
est." 6 Cruise, Dig. (Eng. Ed.) 157; 7 Bac. 
Abr. 341, 342; Baddeley v. Leppingwell, 3 
Burrows, 1533; Andrew v. Southouse, 5 
Term R. 292; Strong v. Cummin, 2 Burrows, 
770; Thellusson v. Woodford, 4 Ves. 311; 
Cook v. Holmes, 11 Mass. 52S. Every will 
ought to be so expounded as to give effect to 
every part of it; so that each word may 
have its peculiar operation and not be re- 
jected. "Every string ought to have its 
sound." Barker v. Giles, 2 P. Wms. 282; 6 
Cruise, Dig. (Eng. Ed.) 157; 1 Fonbl. Eq. 
448, note; Chambers v. Brailsford, 2 Mer. 
25. Applying this principle to the will in 
question w T e would ask what the intention 
of the testator was in regard to the devise 
to lilzekiel? Did he not mean that his debts 
should be first paid out of the estate devised 
to Ezekiel? or in other words, that the es- 
tate itself should be the fund out of which, 
his debts should be paid? that the same es- 
tate should at all events be liable therefor, 
and thereby exonerate the whole of the per- 
sonal and all the rest of the real estate from 
that burthen? To secure the payment of the 
debts out of this fund and not to put the 
payment of them off merely upon Ezekiel 
personally, who might fail to do it, he guard- 
edly uses the words "he paying," &c. This 
expression amounts, we conceive, to a condi- 
tion, and we contend that Ezekiel took un- 
der this will a fee simple conditional in the 
real estate devised to him. "He paying," or 
"upon paying." or "on condition that he 
pay," &c. are all terms importing one and the 
same thing, to wit, a condition precedent. 
Vide Co. Litt. 23Gb; Orphans' Leg. 364r-3GG; 
Crickmere v. Paterson, 1 Cro. Eliz. 14G; Id. 
205, 379; Cruise, Dig. (Eng. Ed.) 423; 2 
Cruise, Dig. 47; Barnadiston v. Fane, 2 
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Vera. 360; Acherley v. Vernon, Willes, 153; 
Cary v. Bertie, 2 Vera. 333; Berty v. Faulk- 
land, 1? Mod. 182; Grimston v. Lord Brace, 

1 Salk. 156; Turner v. Goodwin, 10 Mod. 
153; Peters v. Opie, 1 Vent. 177; Large v. 
Cheshire, Id. 147. This testator meant that 
his debts should he paid out of the estate de- 
vised to Ezekiel; that he, Ezekiel, should not 
have it in his power to defeat that intention; 
that the other devisees should not he reme- 
diless in case Ezekiel should not pay, and 
therefore he annexed the condition to the de- 
vise. Notonly the words of this particular de- 
vise showthis tobe the intention of the testa- 
tor, but the whole tenor of the will confirms 
It, "Et interest reipublieae suprema hominum 
testamenta rata haberi." Blackstone, in his 
Commentaries (volume 2, p. 382), says, "that 
every wnTis construed with equal favor and 
benignity in courts both of law arid equity, 
and is expounded rather on its own partic- 
ular circumstances, than by any general 
rules of positive law." But should this de- 
vise not be considered as giving a mere con- 
ditional estate to Ezekiel, still the will cre- 
ates a lien upon the land devised to him, to 
the extent of the testator's debts, and the land 
will stand charged therewith in whosesoever 
hands it may be. By the laws of England 
real estate is not liable or chargeable with 
the payment of simple contract debts unless 
made so by will. But in this country, the 
laws are founded on more just and equita- 
ble principles. The relics of feudal law are 
discarded; a more liberal policy prevails, 
and just debts of every nature stand on the 
same footing; and all the property of a de- 
ceased, both real and personal, is liable for 
the payment of them; the latter first, and in 
case of a deficiency in that, then the former, 
or so much thereof, as may be necessary to 
complete the object This is a principle well 
known by every citizen of this state old 
enough to transact any business, and 'un- 
doubtedly was well understood by the testa- 
tor when he made his will. 

Both in England and here the personal es- 
tate is in the first place to be applied to the 
payment of debts, but a testator may dis- 
charge his personal and charge his real es- 
tate with the payment of them. Freemoult 
v. Dedire, 1 P. Wms. 430; Masters v. Mas- 
ters, Id. 421; Harris v. Ingledew, 3 P. Wms. 
95, 98; King v. King, Id. 358; Davis v. Gar- 
diner, 2 P. Wms. 190; Lypet v. Carter, 1 
Ves. Sr. 499; Earl of Godolphin v. Penneck, 

2 Ves. Sr. 271; Thomas v. Britnell, Id. 313; 
4 Bac. Abr. 283-285; Shallcross v. Finden, 3 
Ves. 73S; 1 Madd. 474 et seq.; Kightley v. 
Kightley, 2 Ves. Jr. 328; Walker v. Jackson 
(in chancery) 1 Wils. 24. The debts being 
made payable out of the estate, is the same 
as if they had been made payable out of the 
profits or rents or income of the estate. So 
says Justice Wilmot in delivering the opinion 
of the court in the case of Baddeley v. Lep- 
pingwell, 3 Burrows, 1541. Ezekiel is not 
therefore personally answerable or liable for 
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the payment of the debts. The estate alone 
is chargeable and it is quite immaterial so 
far as relates to the present case, whether 
Ezekiel accepted the devise or not. If he had 
not accepted it, the estate would have gone 
to the heirs generally of the testator, subject 
however to the charge. But as li3 has accept- 
ed the devise, he takes the estate subject to 
the same charge. As words of limitation 
are used in this will, the estate b^ing de- 
vised to Ezekiel and his heirs, no question 
can arise as to the quantity of estate or 
extent of interest, which he took. It was, 
wc think, undoubtedly, either a fee simple 
conditional, as herein first attempted to be 
shown, or a fee simple subject to the lien or 
charge thereon for the testator's debts, as 
lastly above urged. Livingston v. Living- 
ston's Ex'rs, 3 Johns. 189; Denn v. Mellor, 5 
Term R. 558; same case decided in same 
way, 6 Term R. 175; same case decided in 
same way in house of lords, 2 Bos. & P. 
247; Baddeley v. Leppingwell, 3 Burrows, 
1541; Jackson v. Harris, 8 Johns. 109; New- 
man v. Kent, 1 Mer. 240. If Ezekiel had the 
power to sell as is contended for by the 
respondents, his power so to do must have 
been derived from the will* and must have 
been implied from the circumstance, that 
the testator's debts were to be paid by him 
out of the estate, and a .sale was needful t 
in order to raise the money out of the estate 
to enable him to comply with this provision. 
If this position is correct; if Ezekiel had the 
power to sell and did sell, for the purpose 
above mentioned, he could have acted in 
no other character than that of a trustee 
under the will, and in that case he was 
bound to respect the rights of the complain- 
ants as beneficially interested under a sort 
of resulting or constructive trust in their 
favour. Had not the estate been conveyed 
by Ezekiel, the complainants could have pro- 
ceeded against it under a bill in equity, and 
compelled a sale, and thereby raised the 
needful sum of money out of it to enable 
them or the executrix to pay the debts. This 
being the purpose of the testator the estate 
is liable even in the hands of a purchaser. 
1 Cruise, Dig. 547; Wynn v. Williams, 5 
Ves. 130. 

Again, viewing Ezekiel, for the reason al- 
ready mentioned, in the character of trustee 
under the will, and the complainants as the 
cestuis que trust, the latter had such a vested 
interest in the estate as could not be im- 
paired or destroyed by the voluntary act of 
the trustee, and therefore the trust followed 
the estate into the hands of Potter, he, as 
will be shown hereafter, having knowledge 
of the trust Shepherd v. McEvers, 4 Johns. 
Ch. 136; 1 Cruise, Dig. 48G, 540, '54S, 549, 405, 
406; Fearne, Bern. 479; 2 Vera. 5; Crewe v. 
Dicken, 4 Ves. 97. 

Lord Hardwicke is reported to have ex- 
pressed himself thus emphatically on this 
subject, "If a person will purchase with no- 
tice of another's right, his giving a consid- 
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eration will not avail him, for he throws 
away his money voluntarily, and of his own 
free will." Potter purchased of Ezekiel un- 
der a full knowledge of this trust, if it may 
he called or considered such. The peculiar pro- 
visions of this will, taking the whole of it to- 
gether, are such as to make it the bounden 
duty of a voluntary purchaser to look to the 
application of the purchase money, and Pot- 
ter's failing to do this, in this instance, is 
such a crassa negligentia as renders him an- 
swerable to the complainants in the present 
suit. 2 Fonbl. Eq. c. 6, § 3; Hie'rn v. Mill, 13 
Ves. 114; Lord Montfort v. Lord Cadogan, 17 
Yes. 485. 

We contend then, first, that equity will 
give relief against the person entrusted, and 
his heirs, and such alienees as have pur- 
chased either without a valuable considera- 
tion or with express notice. 2 Fonbl. Eq. 
145, and note f; Id. 147, and note h; 2 Bl. 
Comm. 329; Willoughby v. Willoughby, 1 
Term R. 763. Lord Bacon, in his readings 
on the Statute of Uses (page 312), says, that 
•'the chancery looketh farther than the com- 
mon law, viz. to the corrupt conscience of 
him that will deal in the land knowing it in 
•equity to be another's, and therefore if there 
were radix amaritudinis the consideration 
purgeth it not, but that it is at the peril of 
him that giveth it, so that consideration or 
no consideration is an issue at common law, 
but notice or no notice is an issue in chancery.'* 

2 Fonbl. Eq. 151; FermoV's Case, 3 Coke, 78b; 
Lord Bacon's Readings, 312. Secondly, that 
whatever is sufficient to put the party upon 
inquiry is good notice in equity. 2 Fonbl. 
Eq. 151, and note m; Id. 152; Bovey v. Smith, 
1 Vera. 149; Ferrars Y. Cherry, 2 Vern. 384; 
Dunch v. Kent, 1 Vern. 319; Draper's Co. v. 
Yardley, 2 Vern. 662; 1 Cruise, Dig. 540; 
Smith v. Low, 1 Atk. 490; Hall v. Smith, 14 
Ves. 426. Thirdly, that notice is not con- 
fined to the time of the contract, for if a 
person, who lias a lien in equity on the prem- 
ises, give notice of such equitable lien be- 
fore actual payment of the purchase money it 
is sufficient (2 Fonbl. Eq. 148, in note i; Tour- 
ville v. Naish, 3 P. Wms. 307; Story v. Lord 
Windsor, 2 Atk. 630; Hardingham v. Nicholls, 

3 Atk. 304); or before the execution of the 
conveyance though the purchase-money be 
actually paid (Wigg v Wigg, 1 Atk. 384). 
Fourthly, that a person claiming as bona 
fide purchaser for a valuable consideration 
must deny the fact of notice of the trust and 
of every circumstance from which notice 
might be inferred. Murray v. Ballou, 1 Johns. 
Ch. 566. He must deny it though it be not 
charged. Denning v. Smith, 3 Johns. Ch. 
345; Frost v. Beekman, 1 Johns. Ch. 302; 
Brace v. Duchess of Marlborough, 2 P. Wms. 
491. Fifthly, that by taking a conveyance 
with notice of the trust, the purchaser him- 
self becomes the trustee, notwithstanding 
any consideration paid. 2 Fonbl. Eq. 149; 
1 Cruise, Dig. 485, 486, 492, 540, 541; 1 Scho- 
ales & L. 262; Saunders v. Dehew, 2 Vern. 



271; Murray v. Ballou, 1 Johns. Ch. 566; 
Fearne, Bern. 479; Pye v. Gorge, 1 P. Wms. 
128; Taylor v. Stibbert, 2 Ves. Jr. 437., Sixth- 
ly, that it is true, that generally a piu'chaser 
is not liable in equity for misapplication of 
purchase-money where an estate is charge- 
able generally with payment of debts and 
vested in a trustee to sell, but that it is 
otherwise if an estate is made chargeable 
with particular debts. And that if there is 
any collusion between the trustee and pur- 
chaser, the purchase would be infected with 
the fraud or collusion. 7 Bac. Abr. 155, in 
margin, and the cases there cited; 2 Fonbl. 
Eq. 149, and note k; Dunch v. Kent, 1 Vern. 
260; Spalding v. Shalmer, Id. 303; Crewe 
v. Dicken, 4 Ves. 100; Hill v. Simpson, 7 
Ves. 152; Cotterel v. Hampson, 2 Vern. 5; 
Lloyd v. Baldwin, 1 Ves. Sr. 173; 1 Madd. 
496; Culpepper v. Aston, 2 Ch. Cas. 115, 221; 
Murray v. Ballou, 1 Johns. Ch. 575; Sngd. 
Vend. 349, and the other cases there cited; 
Whale v. Booth, 4 Term R. 625, note; Hiera 
v. Mill, 13 Ves. 114; Crane v. Drake, 2 Vern. 
616; Taylor v. Hawkins, 8 Ves. 209; Ewer 
v. Corbet, 2 P. Wms. 148; Bur ting v. Ston- 
ard, Id. 150; Lord Montfort v. Lord Cado- 
gan, 17 Ves. 485. Seventhly, that a b^ni 
fide purchaser has, in equity, been postponed, 
in respect of his conniving at the subsequent 
fraud of him under whom he derived his 
title, and those instances are evidently ex- 
ceptions to the general rule. 2 Fonbl. Eq. 
147, in note h; Hill v. Simpson, 7 Ves. 152; 
Throughout the whole of these transaciions 
Potter knew that the complainants intend- 
ed to resort to this fund for the means of 
paying the debts, and he and Ezekiel both 
confess, in their answers, that the purchase 
money, as fast as paid, was applied by Eze- 
kiel, with the knowledge and aid of Potter, to 
the discharge of Ezekiel's own debts, and 
that even in June, 1820, when all the first 
payment, being between six and seven thou- 
sand dollars, had been thus applied, Ezekiel 
was still so hard pushed by his creditors as 
to induce him to urge Potter so to alter the 
contract as to obtain more money to relieve 
himself therefrom, which was accordingly 
done. Eighthly, that it is the duty of a 
trustee not to bring the property to sale, un- 
til all information has been acquired by him 
for the benefit of the cestui que trust, under 
circumstances likely to make it yield its ut- 
most value. Hart v. Ten Eyck, 2 Johns. 
Ch. 110; Ex parte Bennett, 10 Ves. 38o. 
Agreeably to the above principle Ezekiel 
ought not in fairness to have sold (admit- 
ting he had power to sell) till the commis- 
sioners had made their report, and the 
amount of debts had been thereby precise'y 
ascertained. And Potter, having full knowl- 
edge of the trust aforesaid (if trust it may 
be called), together with all the circumstan- 
ces attending it, ought not, for the same rea- 
sons, to have purchased at that time. Ninth- 
ly, we admit that no schedule of the deb:s 
has ever been delivered to the respondents, 
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or either of them; and that the commission- 
ers had not made report of the debts at the 
time of the sale; but in answer thereto we 
say, firstly, that Potter, as well as Ezekiel, 
well knew the debts; and, secondly, that a 
commission of insolvency was then pending 
in order to ascertain the debts judicially, 
and that both the respondents were bound 
by every principle of justice and equity to 
take notice of said commission, and to gov- 
ern themselves by it It was a public pro- 
ceeding, a sort of judicial proceeding, a pro- 
ceeding in a court of record, of which all 
persons are presumed to be cognizant, and 
of which, in this instance, both the respond- 
ents had actual notice. It was a lis pen- 
dens, and a lis pendens is constructive notice, 
.agreeably to the following authorities. Mur- 
ray v. Ballon, 1 Johns. Ch.566; 1 Cruise, 
Dig. 544; Culpepper v. Aston, 2 Ch. Cas. 115. 
Tenthly, that the law so guards the intei* r 
ests of all mankind that any collusion, by 
any person, in any transaction, prejudicing 
the rights of others, cannot and ought not 
to be supported either in courts of law or 
equity. Even the alienation of assets by an. 
executor, who has by law complete and per- 
fect controul over them, is not good, if there 
is collusion between him and the purchaser. 
Vide 2 Fonbl. Eq. 150, in note 1, and many 
of the authorities already cited under the 
ninth head. Eleventhly, the purchasing of 
assets of an executor for a pre-existing debt 
is a badge of fraud. Vide AIcLeod v. Drum- 
mond, 14 Ves. 361, and some of the author- 
ities already cited under other heads. In 
applying this principle to the present case 
we will but just observe that Potter pur- 
chased, as is expressly confessed by him in 
his answer, for the purpose of securing his 
own private, pre-existing debt, due from Eze- 
kiel. 

Hunter and Searle, for defendants. 

It is contended on the part of the defend- 
ants, that the complainant is not in a situa- 
tion to maintain the present suit She has 
not paid a single cent of any debt, for which 
the defendant, Gardner, is liable. A mere 
liability to pay gives no cause of action. 
There is no privity in fact, between these 
parties, and there can be none in law until 
actual payment has been made. The only 
relation in which these parties stand to each 
other, and which law or equity can notice, is. 
that both may be liable to the creditors of 
the devisor, and that relation may place them 
in the situation of quasi sureties, separately, 
for the same debts. But it will not, we ap- 
prehend, be seriously contended that a surety 
can either at law or in equity call upon his 
<;o-surety for indemnity, in any case what- 
ever, nor for contribution, until actual pay- 
ment Indeed upon principle, and so far as 
it relates to creditors, the complainant, Han- 
nah, is first liable, as having the personal es- 
tate, which is the fund first liable in point 
of law and equity. It has never yet been 
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established, that an executor, as residuary 
legatee, or otherwise, could ever sustain a 
bill against an heir or devisee, to restrain 
him from selling the real estate of the orig- 
inal debtor, on the ground merely of its lia- 
bility for debts in relief of the personal es- 
tate. It is not admitted that a bill under 
any circumstances would lie, but it is confi- 
dently contended, that none could be sus- 
tained until the * executor had paid debts 
chargeable on the defendant to the bill by 
reason of the fund in his possession, and al- 
so upon full and plenary proof that the de- 
fendant was insolvent and wasting the fund 
Nor is it, we contend, competent even for a 
creditor to sustain such a bill generally. A 
creditor could not support a' suit in equity, 
to restrain an heir or devisee from selling, 
merely because the land might ultimately be 
required for the payment of debts in case 
of a deficiency of personal estate. And for 
the same reason, if the sale had already been 
made, no bill, either by executor or creditor, 
would lie to restrain the payment of the 
purchase money td the heir or devisee. ' In 
the case at bar, the creditors are not parties, 
nor have they ever demanded payment of the 
defendant, Gardner; and the counsel for the 
defendants are utterly at a loss to discover 
any principle upon which the complainant 
can sustain her present suit, either with a 
View to set aside the sale of the estate, re- 
strain the payment of the purchase money 
by the grantee to his grantor, or fc>* appro- 
priate it to any object or purpose whatever. 
Suppose the court should think the sale to 
be fraudulent in point of fact, or void in 
point of law, can they set it aside? For 
what purpose is it to be nullified? As be- 
tween the parties, the sale is decidedly legal. 
If then it is to be set aside, it must be done 
at the suit of some party, who has a title 
paramount to that of the defendants; is this 
complainant of that description? Has she 
any claim to this estate or its proceeds? Can 
the court order it sold? Can they apply its 
avails to the payment of the testator's debts?, 
No creditor is a party, no creditor has ever 
demanded his debts of the devisee of the, 
land, and no creditor can, under the present' 
bill, have any decree passed, touching him- 
self or his debts. With the creditors, their 
rights and their remedies, the court has noth- 
ing to do, nor can it exercise a single judicial 
act in relation to either. It is therefore in- 
sisted that the court cannot legally exercise 
any jurisdiction over the subject matter of 
this bill. There are no competent parties be- 
fore it, and no decree can be passed touching 
the defendants, the land, its sale, or its pro- , 
ceeds. It is also in proof, that the note 
given for part of the consideration, and also 
a part of the obligation for mortgages, had 
been negotiated for a valuable consideration 
long before the exhibition of the bill, and 
ever since has been the bona fide property 
of the endorsee, who is no party to this suit; 
and the lease has expired. There is, there- 
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fore, no part of the consideration money 
specifically remaining in the possession of the 
defendant, Gardner, as his property, ex- 
cept a part of the obligation to be dis- 
charged in mortgages. That the intention of 
the testator, to be collected from the whole 
will together, is to govern in the construc- 
tion of his will, is a rule not susceptible of 
doubt, provided that intention is conformable 
to the rules of law. We are not permitted, 
however, to traverse the boundless fields of 
conjecture in ascertaining it This legal in- 
tention, or that which courts are bound by 
the established rules of construction, to an- 
nex to his language, must undoubtedly fur- 
nish the rule of decision. 

'i'he counsel for the complainant have la- 
boured exceedingly to show that an estate 
may be given upon condition, and that the 
devise in question is of that kind. But there 
is hardly a colour for such a pretence. It 
is, we contend, settled, both by principle, 
and by -the uniform current of adjudged 
cases, that the devise to Gardner, the defend- 
ant, is not an estate upon condition, but be- 
longs to a class of cases totally different, 
and governed by totally different principles. 
If, however, it should be judged to be an 
estate upon condition, that consideration 
alone is, we hold, fatal to the complainants* 
bill. If Gardner takes an estate upon con- 
dition only of paying the debts, he not hav- 
ing paid them, his estate is lost, and he, as 
devisee, has no interest in it In such a case 
the fee is clearly in the heirs at law, who 
are not parties to this bill and who must be, 
before any decree concerning it can be pass- 
ed. The court cannot deal with this estate as 
to payment of debts or other purposes, upon 
a bill by the present parties. If this be an 
estate upon condition, as the complainants* 
counsel insist, Gardner has forfeited it by non- 
performance of the condition; andtherebeing 
no devise over of the estate, it descends to all 
the heirs at law; and all the heirs at law 
must be parties, before any decree for the 
disposition of the land or its proceeds can be 
passed by this court That a testator may, 
by his will, exonerate his personal estate, 
and subject the devisee of his real estate, to 
the payment of his debts, is a principle so 
fully settled as to require, at this day, neither 
authorities nor arguments to support it His 
discharging one fund and charging another, 
however, is a matter to be arranged between 
the legatee and devisee. The creditors can- 
not be affected by it without their consent 
The testator may devise his land and impose 
on the devisee the terms of paying his debts 
in relief of the legatee of the personal estate; 
and if the devisee accepts the devise he is 
no doubt liable. But this by no means con- 
cludes the creditors. They have the same 
right to resort to the personal estate as though 
no such devise had been made. As to cred- 
itors, a testator cannot, in England, exempt 
his personal, nor in this state, his real or per- 
sonal, estate, from the payment of his debts. 
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He may direct, as amongst his legatees and 
devisees, how his debts shall be paid, and 
that direction will clearly bind all who ac- 
cept the provisions and gifts in the will. It 
is also admitted that a testator may, by apt 
and proper language, charge specifically upon 
his real estate his debts, so as to create a 
lien thereon for the same. But none of these 
provisions can affect his creditors until they 
assent They have a right to resort to their 
legal remedies and to seek the payment of 
their debts from the whole mass ot their 
debtor's property according to the provisions 
of law, unembarrassed by any restrictions 
which that debtor may attempt to impose. 
By his last will, Peleg Gardner, amongst oth- 
er devises and bequests, devises to his son, 
JSzekiel W. Gardner, and to his heirs and 
assigns forever, two thirds of the Ferry es- 
tate, he, Ezekiel, paying his, Peleg's, just 
debts out of said estate. Peleg Gardner, it 
Is said, left debts to a large amount, and it is 
contended bythe counselforthe complainant, 
that the language of the devise creates a spe- 
cific charge and lien, on the land devised, 
for those debts. That it is a trust estate, 
and that a purchaser for a valuable consid- 
eration, takes it charged specifically with the 
payment of those debts. It is contended by 
the defendant's counsel, that Gardner, the 
devisee, took a clear, absolute, and uncondi- 
tional fee simple, unincumbered as to his title, 
and unrestricted in his right to convey a~ 
fee simple estate, free of the debts. They 
insist, that the charge is personal upon the 
devisee, and not specific on the estate; that 
it may make the estate less valuable ulti- 
mately to him, to the full amount of the 
debts, but that it does not charge, impair, 
diminish, or restrict his title, or the nature 
of the tenure, and that he has precisely the 
same full and perfect right to sell the estate, 
exempt from all liability for debts, as though 
no provision had been made in the devise- 
for the payment thereof. 

It has already been observed, that the es- 
tate in question was devised expressly to 
Gardner, the defendant, his heirs and as- 
signs, he paying the testator's debts out of 
the same. By this devise the fee simple is 
clearly vested in the devisee; and the only 
question is, whether the debts create an in- 
cumbrance, and a specific lien on the estate,, 
in the hands of a bona fide purchaser for a 
valuable consideration. The counsel for the 
defendants hold the negative of this question, 
and they confidently submit to the court, that 
they are fully" supported both upon principle- 
and authority. Numerous cases have been 
cited on the other side upon the subject of 
devises to pay debts, and charges upon land, 
and the like, but not a single case reaches- 
the point in controversy in the case at bar. 
The principal point in all or nearly all those 
cases was, what estate a particular devisee 
took, not whether the lands are chargeable 
specifically after a fair sale. In the present 
case no such question can arise, for, by the 
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very language of the will, the devisee takes 
most assuredly a fee simple estate. The 
eases cited do not, it is believed, present a 
single instance of a devise similar to the one 
in the will of Peleg Gardner. There were no 
words of limitation in them, and the question 
before the court was, whether,, by a sound 
construction of the will in the particular case; 
the devisee took an estate for life, or in fee 
simple, ascertaining the devisor's intention 
according to the rules of law. Amongst the 
rules established by law on this subject, is 
one giving to the devisee a fee simple with- 
out words of limitation, when he is personal- 
ly liable for the payment of debts or legacies, 
and the question generally raised in the cases 
cited was, whether or not the will created a 
charge on the devisee. If it did he took a 
fee simple. If however there was no charge 
on the devisee, but on the land devised to 
him, the authorities are, we admit, not uni- 
form, some few deciding that he takes a life 
estate only, and the others that he takes a 
fee simple. But all these cases are different 
in fact and principle from the one at bar. 
Here are words of limitation, and a fee 
simple undoubtedly passes. The two princi- 
pal cases on which the complainants seem 
to rely are Doe v. Clarke, 5 Bos. & P. 342. 
and Jackson v. Bull, 10 Johns. 148. But these 
-cases in fact or principle, hold no relation to 
the one at bar, and afford no countenance to 
the argument of the counsel. 

in the case at bar the devisee undoubtedly 
takes a fee, and according to the principle of 
the complainants' own authorities, his estate 
is exempt from the charge. By reference 
to some additional authorities.it will, we hold, 
be perfectly apparent, that Gardner, the de- 
fendant, took an estate in fee simple exempt 
from all charges for debts, and that the 
charge is on him personally. In Baddeley 
v. Leppingwell, 3 Burrows, 1533, Thomas 
Ives devised to Sarah Boreham certain es- 
tates, she paying thereout to Elizabeth Bore- 
ham 40s. a year. In this case Sarah took the 
inheritance, though the 40s. were payable 
out of the estate devised. And the court 
treat the charge as personal on- Sarah, for 
they say the provision must be considered as 
a, lasting one, to continue through Elizabeth's 
life and "not that she should be left to starve 
in case her sister Sarah should happen to die 
before her." The charge then is clearly on 
the devisee and not on her estate, for if it 
were, Sarah could not be left to starve on 
the death of the devisee, but the land would 
remain liable. Sarah then, under a devise 
of land to pay thereout 40s. yearly to her 
sister, took a fee simple, exempt from any 
specific lien or charge on it, but was personal- 
ly chargeable therefor. So in the case at 
bar, the estate is given to the devisee, he 
paying thereout the testator's debts. Frog- 
morton v. Holyday, 3 Burrows, 1G18. Mar- 
garet Hasselwood devises to her son John 
certain real estates charged and chargeable 
Trith the payment of £50 out of the yearly 



rents, issues, and profits of the estate de- 
vised. John took a fee simple estate. The 
court do not even intimate any specific charge 
or lien on the estate, but expressly say that 
at the age of 21 he might dispose of it him- 
self. Doe v. Holmes, 8 Durn. & E. [8 Term 
R.] 1. Devise to Elizabeth Gibson, "she pay- 
ing all my just debts." The devisee, says 
Lord Kenyon, "is bound to pay the debts at 
all events in respect of the real estate/' and 
he was adjudged to take a fee simple. Good- 
title v. Maddern, 4 East, 498. Devise by 
husband to wife of personal and real es- 
tate, she to pay all his debts in good time. 
And if the personal estate was insufficient 
to pay the debts, she was to sell the house 
at Penzance first The court adjudged her 
to take a fee simple, "for she is charged 
with the payment of all the debts." "The 
distinction has turned in all the cases on 
this; whether the debts &c. were merely a 
charge on the estate devised or a charge on 
the devisee himself in respect of such es- 
tate in his hands." To the same point the 
eases of Doe v. Richards, 3 Durn. & E. [3 
Term R.] 356; Jackson v. Merrill, 6 Johns. 
185; Denn v. Mellor, 5 Durn. & E. [5 Term 
R.] 561, 562,— may be cited. Andrew v. 
Southouse, Id. 292. Devise to E. Southouse 
of certain estates, charged and chargeable 
with the payment of £20 to T. Tooth during 
life. Southouse took a fee simple, and the 
charge was personal on him; for, say the 
court, if Southouse did not take a fee, and 
Tooth survived him, the annuity might be 
lost Here the charge could not be on the 
estate; if it were, it would not be lost by 
the death of the devisee. Doe v. Snelling, 
5 East, 8T. Devise to George Snelling and 
Sarah, his wife, of certain real and per- 
sonal estates, "after having thereout first 
paid and discharged all just debts &c." The 
court say that these words "impose a charge 
on the devisees personally;" and wherever 
the charge is on the devisee, to be paid at 
all events out of the estate in his hands, the 
devisee must take a fee. The payment there- 
out, say tne court, means a payment by the 
devisee out of the estate in his hands, and 
imposes personal charges on him. 

From the current of authorities then, as 
well as from the express language of the 
will, it is submitted that Gardner, the de- 
fendant, took an estate in fee; that the 
charge of the debts is personal on him and 
not on the estate; that he held the estate 
free and exonerated from all charge or lien 
for the testator's debts, and had a perfect 
right to sell it, and that the purchaser bona 
fide, and for a valuable consideration, has a 
right to hold it, fully discharged from all 
claims of creditors in law and equity. In 
point of principle no material difference can 
be discovered between the case at bar and 
the ordinary case of a devise of land. No 
new charge is imposed on the estate devised 
by reason of the will. By the law of this 
state (Dig. 1798, p.' 305), the real estate of 
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the deceased is liable for debts, if the per- 
sonal is deficient, and while it remains in the 
possession of the devisee or heir. The will 
only limits the liability to the devisee 'of 
part of the estate instead of the whole, and 
requires the devisee to pay the debts out of 
it, in the first instance, without resort to the 
personal estate. But this, we contend, does 
not change or affect the devisee's title, or 
the nature of it, nor make a shade of dif- 
ference in the principle of the cause. Here 
the devisee is liable by the declaration of 
the testator, and in the ordinary case he is 
liable by the provisions of the statute. In both 
cases the devisee is liable, and so the land 
would be, while in the devisee's possession, 
by express provision of the statute. Mimes 
v. Slater, 8 Ves. 306. But was it ever con- 
tended that a devisee could not sell before 
the devisor's debts were paid? or that the 
land passed to the purchaser, charged with 
these debts? or that he was liable to credit- 
ors for the purchase money, and that he 
could not pay the devisee? The statute of 
the state (page 306) settles all these ques- 
tions beyond all doubt, and our whole sys- 
tem of laws, and the uniform practice under 
them, perfectly accord with the provisions 
of that statute. While the devised estate re- 
inained the property of the defendant, Gard- 
ner, it might, no doubt, have been attached 
for the testator's debts, not by reason of the 
will, but because it was a part of the debt- 
or's property, and as such liable under the 
law of the state. But the will, we contend, 
imposed no incumbrance on the estate, nor 
restraint on the devisee as to his right to 
sell, and when he had sold in good faith, the 
purchaser will most unquestionably hold a 
clear indefeasible estate, exempt from all 
charges for the testator's debts, and the pur- 
chaser himself is accountable to no one for 
the purchase money, except to the devisee 
of whom he purchased. 

The case seems analogous in principle to 
the case of the heir with assets descended 
at common law, and who is bound in the 
bond. In that case the heir is liable at law, 
and the land descended is liable in equity, 
while in possession of the their, but after a 
bona fide sale even equity cannot reach it 
for the benefit of the bond creditor. 1 
Cruise, Dig. 20, 21. It may be safely ad- 
mitted, that courts of equity in England 
may exercise jurisdiction in case of estates 
devised, charged with the payment of debts, 
while the estate remains as the property of 
the devisee. But after a fair sale, equity 
has never attempted to charge the lands 
specifically with the debts in the hands of 
the purchaser. Nor has a court of equity, 
in such a case, ever compelled a purchaser, 
who has paid his grantor, to repay the pur- 
chase money to creditors, or for their use; 
although we need not deny that under par- 
ticular circumstances and with proper par- 
ties before it, equity may decree the money, 
still unpaid by the purchaser, to be applied 



to the discharge of debts. And the principal 
reason for the interposition of equity in Eng- 
land is, that land there is not generally lia- 
ble for debts. Without the aid of equity 
therefore, creditors might often be remedi- 
less in such cases. But in this state, where 
the will in question was made, and the land 
devised is situate, the creditors have abund- 
ant remedy at law, against the land, while 
owned by the heir or devisee, and against 
them personally after a sale. It may per- 
haps be doubted whether equity has jurisdic- 
tion; we are not anxious however to raise 
that question, until a case, proper for its dis- 
cussion, shall arise. And in England, wh re 
equity has exercised the jurisdiction in ques- 
tion, it was not on the ground that the debts 
created any specific lien or incumbrance on 
the estate, or that the creditors have any 
legal vested interest in it, but it is owing to 
the peculiar powers of that jurisdiction. "A 
mere charge is no legal interest," says the 
lord chancellor, "it is not a devise to any 
one, but that declaration of intention upon 
which a court of equity will fasten, and by 
virtue of which they will draw out of the 
mass, going to the heirs or to others, that 
.quantum of interest which will be sufficient 
for the debts." Bailey v. Ekins, 7 Ves. 323. 
If we recur to the powers of executors, in 
relation to the assets in their hands, to illus- 
trate the principles by which the case at bar 
is to be decided, the result is conclusively 
in favour of the defendants. At common 
law the executors may sell the personal es- 
tate of their testator, and vest a perfect and 
clear title in the vendee. Pow. Mortg. 135, 
136, 299; Nugent v. Gifford, 1 Atk. 462; Mead 
v. Lord Orrery, 3 Atk. 235; Earr v. Newman, 
4 Durn. & E. [4 Term R.] 621. And the 
vendee is not liable either to legatees or cred- 
itors, Rayner v. Pearsall, 3 Johns. Ch. 578; 
Newland v. Champion, 1 Ves. Sr. 105, 125; 
Andrew v. Wrigley, 4 Brown, Ch. 125; 2 
Ves. Sr. 429; 8 Ves. 208; 17 Ves. 105. Even 
if a chattel, so sold, is specially devised. 1 
Cruise, Dig. 545; Ewer v. Corbet, 2 P. Wms. 
148. And creditors have no specific lien up- 
on the assets. McLeod v. Drummond, 17 
Ves. 162; Nugent v. Gifford, 1 Atk. 463; 2 
Ves. Sr. 269 [citedl. And under the statute 
of Rhode Island (Dig. 1798, p. 295), power 
is clearly given to executors to sell all the 
assets at public auction, or by permission of 
the court of probate, at private sale. In tne 
case of executors, they are decidedly trus- 
tees, first for the creditors and then for the 
legatees and heirs; they have no interest b3- 
yond the purposes of the trust, and yet they 
may sell absolutely and vest a full and De- 
fect title in their vendee. In the case at bar 
the devisee has an interest beyond the pay- 
ment of debts; he has the fee simple subject 
to a personal charge on himself. This 
charge becomes perfect by accepting the de- 
vise, and he must bear it whether the estate 
is sufficient to reimburse him or not. If 
then the executor has power to sell and vest 
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a good title in bis vendee, for much better 
reason would tbe devisee have power to sell, 
and to convey a perfect title to, tbe devised 
estate. In examining tbe statute, in respect 
to tbe 'powers of executors, devisees, and 
heirs, over tbe estate of tbe testator, it is 
apparent that the legislature meant to invest 
them all with full authority to dispose of tbe 
estate, free, and discharged from all lien for 
debts, in the possession of fair purchasers. 
Should we resort to the particular intention 
of the testator, as far as it can be legally 
collected from the language of the will in 
relation to this devise, the result is equally 
in favour of the defendants. On reading tbe 
bill no one can possibly believe, that tbe 
debts were intended to be a charge on tbe 
estate devised, in the sense contended for by 
the complainants; the language is not such 
as would have been used to express such a 
purpose. Although the scribe, or the tes- 
tator, might not have been familiar with any 
technical phraseology, pertinent to such a 
purpose, yet some mode of expression would 
have been selected, more fully indicating the 
intention; some circumlocutory provision 
would have been introduced, showing, plain- 
ly enough, the intention that the land should 
pay the debts, or be bolden to pay the debts, 
or the like. But the plain unequivocal mean- 
ing and intention of the testator was, that 
the devisee, in consideration of the devise, 
should pay the debts; and he refers to the 
estate, in the words, "paying out of said es- 
tate," not with intent to charge the estate, 
but merely showing the devisee, he had g>- 
en him a fund, from which he was, or might, 
be enabled to pay them. 

Looking at the facts and circumstances of 
the case, it is apparent that the testator knew 
the devisee must sell. It is not pretended by 
either party that the devisee could have paid 
all his father's debts from his own property, 
exclusive of that devised to him. The testa- 
tor therefore knew that his son must sell to 
be in funds to discharge the very debts, with 
the payment of which he had charged him. 
The testator therefore could have had no 
other idea in his mind but that the devisee 
had the power of absolute disposition. The 
words used in this will "he paying the debts 
out of said estate," have not, as has already 
been observed, ever been holden to create a 
specific incumbrance on the estate. They 
amount to no charge of any kind on the 
land. They have not the same legal import 
or effect, as the* words "charge" or "chargea- 
ble," and yet these words by no means give 
a specific lien on the estate to which they 
refer, Elliot v. Merryman, Barnard. Oh. 7S; 
Pow. Mortg. 293, and the authorities there 
cited. The words, "he paying the debts out 
of said estate," have no legal effect upon the 
devise; they neither enlarge, restrain, qualify, 
or in any manner whatever affect the title or 
interest which the devisee takes. His title 
and bis interest are precisely the same, as to 
all legal purposes, as though these words bad 



been omitted and be had been charged gen- 
erally with the payment of the debts. And 
in tbe latter case, that he takes a fee with full 
power of absolute disposition is settled be- 
yond a doubt. Upon the particular intention 
of the testator, therefore, upon the whole cur- 
rent of adjudged cases, and upon the sound- 
est principles of law, it is contended, that the 
defendant, Gardner, took an estate in fee 
simple, with the power of selling it free of 
all incumbrances for debts or otherwise, and 
that the defendant, Potter, a bona fide pur- 
chaser for valuable consideration, has a right 
to hold it free from all claims of the creditors 
thereon, or for him, for the purchase money. 
The counsel for the complainant have also 
argued that the devise to the defendant, 
Gardner, is a trust estate, or in the nature of 
a trust estate for the benefit of creditors, and 
that it must be sold, subject to the trust 
TJiere is no foundation for this position. It 
is not of the class of cases denominated trust 
estates, nor is it governed by the same or 
similar principles. An estate in trust is one 
given by deed or will for a particular pur- 
pose, and tbe grantee or devisee has no inter- 
est beyond that particular purpose. He has 
no beneficial interest, but is accountable to 
tbe heir for any surplus beyond that particu- 
lar purpose. The present is a devise in fee, 
subject to a particular charge on the devisee, 
and he has all the beneficial interest not ex- 
hausted by tbe particular charge. Tbe for- 
mer has no individual or personal right or in- 
terest. The latter has the whole individual 
and personal, right and interest, subject to 
the particular charge. King v. Denison, 1 
Ves. & B. 271, 272. But admitting it to be a 
trust estate, for the payment of debts, the 
trustee has an undoubted right to sell, and 
tbe purchaser will hold, without accounta- 
bility to the creditors, either for the estata or 
the purchase money. Sugd. 331, 132; 2 Fonbl. 
Eq. 148; 1 Madd. Ch. 352; 2 Madd. Ch. 103; 
1 Cruise, Dig. 543, 544; Pow. Mortg. 193, 285, 
2S9; 1 Salk. 158; 1 Ves. Sr. 173; 2 Ves. Jr. 215; 
Amb. 188, 676; 1 Brown, Cb. 1S6; Barnard. 
Oh. 78; Sut. 504, note; Jebb v. Abbott, Co. 
Litt. 290b [note], and the cases there cited; 
1 Johns. Ch. 575; 2 Johns. Ch. 327, 62S; 6 
Ves. 654, note; 16 Ves. 150, 155; 2 Ch. Cas. 
115, 221; 1 Eq. Cas. Abr. 358; 1 Vern. 260, 
301; 4 Ves. 99. And amongst the other rea- 
sons of this rule, one assigned in tbe books 
is, tbat otnerwise tbe lands could never be 
discharged of tbe trusts, without a suit in 
chancery, which would be extremely incon- 
venient Pow. Mortg. 29S-300; Elliot v. 
Merryman, Barnard. Ch. 78; Culpepper v. 
Austin, 2 Ch. Cas. 221. 

Upon the principles then which govern de- 
vises and conveyances, strictly in trust, the 
case is with the defendants. Indeed there 
never was a doubt in such cases, but tbat the 
trustee has a complete right to convey, and 
that tbe purchaser would hold. " The ques- 
tion has been in relation to the purchase 
money, and to whom, the purchaser was ac* 
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countable, the trustee, or the cestuis que 
trust It is however now settled beyond all 
doubt, we apprehend, that payment to the 
trustee is legal, and is a perfect discharge 
to the purchaser, who is not accountable for 
its application by the trustee. And upon the 
same principle it has been holden, that if 
the trustee mortgage the trust estate for his 
own debt the mortgage is valid. Pow. Mortg. 
291, 300; Jthell v. Beane, 1 Ves. Sr. 216; 
Spalding v. Shalmer, 1 Vera. 301. And the 
mortgage is holden to be good, for this reason, 
we contend, that the trustee has a right to 
sell and of course to mortgage. He is there* 
fore in the execution of his legal right and 
power; but how, or in what, he receives 
payment, is a question about which the 
cestuis que trust have no right to inquire as 
to the purchaser. The trustee is accountable 
to him for the value or amount of the sale, 
but the mode of payment is a matter exclu- 
sively between the vendor and purchaser. 
It has already been shown that the pur- 
chaser is accountable to the trustee for the 
purchase money, and is not accountable for 
his misapplication of it To this general rule 
an exception, it is said, in some of the au- 
thorities exists; and that is in the case of 
scheduled debts, the purchaser must see to 
the application of the purchase money in the 
discharge of those debts. By scheduled debts 
is meant debts enumerated and specified in 
the instrument creating the trust, or in some 
other document referred to and making a 
part of that instrument The existence of 
such an exception has however been denied; 
and Powell, in his treatise on Mortgages, 
says the exception is not warranted by the 
cases, and is unfounded in principle. Pow. 
Mortg. 311, and the cases there cited. And 
the master of the rolls, in Balfour v. Wei- 
land, 16 Ves. 155, says the doctrine of ac- 
countability in the purchaser "has been car- 
ried further than any sound equitable prin- 
ciple will warrant" It his already been 
shown, we presume, that the policy of the 
laws of Khode Island is decidedly opposed 
to this exception. That policy, and those 
laws, clearly intend to protect purchasers 
from trustees, and to hold the purchaser ac- 
countable for the consideration money or the 
application of it to no one, except his im- 
mediate vendor. By those laws a guardian 
may sell the real estate of his ward to pay 
his debts, under the authority from the su- 
preme judicial court. That authority is ob- 
tained upon his petition, accompanied by 
the statement of his ward's debts. But no 
judge or'lawyer ever entertained a suspicion, 
that the purchaser of the guardian was ever 
accountable to the creditors of the ward. 

So an executor, in particular cases, may 
sell the real estate of his - testator. His 
power to sell is derived from a decree of the 
supreme judicial court, founded on h;s peti- 
tion. The debts, for which he sells, are all 
scheduled debts, reported and allowed by 
the court of probate, and on record in that 



court; a certificate of all which accompanies 
and is filed with his petition. The executor 
sells pursuant to this authority. Is the pur- 
chaser's title defective or liable to b^ affected 
by creditors? or is he accountable to cred- 
itors for the consideration money paid to the 
executor? It is alleged on the other side, 
that the debts of the testator have been 
scheduled, of which Potter, the purchaser, 
was bound to take notice, and that there 
was something like a legal fraud in pur- 
chasing under such circumstances. By . re- 
curring to dates, we find however there was 
no schedule of debts existing any where at 
the time of the sale. The estate had, it is 
admitted, been represented insolvent, but no 
report made, and not a single debt allowed 
by the commissioners. They cannot defin- 
itively allow, until the time appointed for 
receiving debts has expired, for during all 
that time the executor has a right to be he u*d 
in opposition to them. And their allowan e 
is nothing until the court of probate have 
accepted their report and allowed the debts. 
Long previous to this period the snip wn« 
made. The incipient proceedings, therefore, 
before commissioners amount to noth'ng, and 
have no legal effect upon the cause. Be- 
sides, both these defendants were strangers 
to all these proceedings. They were not, 
and could not be parties to them, and they 
have never been notified of their progress or 
result, and ought not, therefore, to be bound 
by them. But if the report of commission- 
ers had actually been made and allowed, 
still it would not affect the purchaser. The 
report of commissioners gave the creditors 
no new lien on, or interest In, the devised 
estate. The amount and genuineness of the 
debts may be ascertained by the report, but 
no new or additional right or remedy, in re- 
lation to these debts, results to the creditors. 
They are, as to all parties, in precisely the 
same situation as when the testator died. 
The report of commissioners does not come 
within the rule relative to the scheduled debts. 
It is not that kind of scheduled debts, which 
binds the purchaser; those are debts sched- 
uled by the testator, when he makes his will. 
They are his act, and a part of the devise. 
The report of commissioners gave the pur- 
chaser or devisee no new information. The 
will informed them both, that there were 
debts, and the amount makes no difference. 
The rule is one of construction, and is, I pre- 
sume, founded, if it exists at all, on the idea, 
that where the debts are scheduled, it is evi- 
dence of an intention in the devisor, that 
the purchaser should see to the appropria- 
tion for then 1 payment at the time of sal \ 
So that the sale and the payment are to bj 
considered as one indivisible object of the 
testator. Pow. Mortg. 311, 312, and the casts 
there cited. When this object exists, th?re- 
fore, it must be from the sole and exclusive 
act of the devisor. In this case he has not 
done it and did not intend to do it And 
there is no intimation in any of the cas s, 
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that debts afterwards^ascertained and sched- 
uled in the course of settling the estate or 
•otherwise, ever brought a general trust with- 
in the particular rule of scheduled debts. 
The case then is not one of a trust, in which 
the creditors have any interest in, or lle.i 
•on, the estate, according to any principle of 
law or equity. And because they have no 
interest in, and lien on, the estate, any no- 
tice, which may immediately come to the 
defendant, Potter, cannot affect his title to 
the estate, or his accountability for the pur- 
chase money. The doctrine of notice relates 
to cases of equitable rights, which may ba 
lost from want of it or preserved by fixing 
It on the party to be charged; but where no 
such right exists, there is none to lose, and 
notice is out of the question. 

The authority from 4 Johns. Ch. 13G, and 
the other authorities referred to in connexion 
with that, are, as will be seen, upon the 
most cursory reading, equally inapplicable. 
They belong to a class of cases dependng 
upon distinct and different principles. An- 
other attempt has been made to attach fraud 
to the sale, because it is said part of the 
consideration money (about $G000) was paid 
in demands against the grantor personally, 
which is charged as a misapplication of the 
fund, and is a fraud as to Peleg Gardner's 
creditors. It has, we hold, been established 
beyond controversy, that the estate conveyed 
was a clear, absolute, fee simple, which tha 
devisee had a right to sell, and Potter had 
a right to purchase and hold free from all 
liens and claims. If this position be true, 
the sale is undoubtedly valid. A man may 
give away his own estate, and the gift is 
good against all the world except his own 
creditors. And as against them, he has as- 
suredly a right to sell bona fide and for a 
valuable consideration, and receive payment 
In what he pleases; either in his own debts, 
negotiable paper, or other property. The 
sale is no fraud on the creditors in such a 
case. And if we admit, for the purpose of 
the argument, that it was a trust estate, sill 
the purchaser is equally protected in his es- 
tate, and in the payment he has made. The 
right of the trustee to sell and of the pur- 
chaser to pay him the consideration money 
has already been shown. The law no where 
requires the payment to be made in money. 
If the sale is absolute, for a reasonable price, 
and the payment made to the amount, the 
kind and mode of payment are entirely out 
of the question. This is, we hold, settled by 
the case in 1 Pow. Mortg. 291 [Spalding v. 
Shalmer, 1 Vern. 301], and the authorities 
there cited, where the trustee mortgaged the 
trust estate for his own debt by bond, and the 
mortgage was adjudged good. 

A further attempt is made by the complain- 
ant to prove a secret collusion between the 
defendants to enable Gardner to sell the es- 
tate and conceal and convert to his own use 
the proceeds with interest, to defraud the 
creditors of the testator. This charge is un- 



ceremoniously and coarsely made in the bill 
and reiterated in the argument with but lit- 
tle qualification. If we are right in our con- 
struction of the will, no fraud could be per- 
petrated; Gardner had a clear fee simple, 
which he had a right to sell, and Potter to 
purchase, upon such terms of payment as the 
parties agreed. Admitting, however, that it 
was an estate in trust, and the sale subject 
to be set aside for actual fraud, it is still con- 
tended, that the charge of fraud is unsupport- 
ed by a title of evidence, positive or circum- 
stantial. The answers of the defendants are 
evidence, and fully sufficient until disproved. 
They detail plainly, fully, and explicitly the 
whole transaction, and positively and un- 
equivocally deny all the imputations of fraud. 
The complainant has appealed to the oaths 
and the consciences of these defendants, and 
by that appeal he must be bound, unless their 
answers upon their oaths and their conscien- 
ces can be refuted by clear, conclusive, and 
indisputable testimony. The sale is fair or 
fraudulent according to the facts and cir- 
cumstances attending the transaction and the 
intentions of the parties at the time it took 
place, and the deed is valid or void according 
to the character of that transaction at that 
time. No subsequent fact or circumstance 
can vitiate the sale or the deed, if fair and 
legal at the time of the sale and delivery of 
the deed. And we maintain, that there is 
not a single fact or circumstance connected 
directly or remotely with the sale, which in- 
dicates, in the least degree, any collusion, trick, 
or artifice in either of the defendants to de- 
fraud the creditors of Peleg Gardner, the 
complainants, or any other person. The sale 
was made long (nearly a year) after the delta 
of the testator; it was attended with no se- 
crecy, and was not made until the grantor 
had publicly and repeatedly sought other pur- 
chasers and could find none, who would give 
the price, paid by Potter. It was not so- 
licited by Potter, nor agreed to by him, until 
the application had been repeated by Gard- 
ner. The consideration was fully adequate 
and actually paid, or secured to be paid by 
legal and negotiable notes of hand. The sale 
was absolute, without secret trust or confi- 
dence. The promise, made by Potter to Gard- 
ner in relation to any surplus upon a subse- 
quent' sale by Potter, was altogether gratui- 
tous, without consideration, and was no part 
of the contract, or a condition of the con- 
tract, when the sale was made. It was sub- 
sequently relinquished and given up, as stat- 
ed in the answers before the bill was filed. It 
never was of any value to Gardner, and clear- 
ly it was not at the time of its relinquishment, 
and he had at all times a perfect right to re- 
linquish it upon such terms as he deemed 
proper. 

STORY, Circuit Justice. This cause has un- 
dergone so able a discussion, and the author- 
ities bearing upon the points in controversy 
have been so diligently collected, that the 
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labor of the court has been materially di- 
minished. My own researches have not added 
much to the masa of learning brought forth 
from the books; and if, in deciding this case, 
I do not enter into a minute commentary 
upon all the authorities, it is because full ex- 
planations have been already given of most 
of them at the bar; and because, after all, 
the principles, upon which the case must 
stand or fall, lie in a narrow compass. 

The first question, and upon which the 
cause mainly hinges, is, whether, by the de- 
vise to Ezekiel W. Gardner, the debts of the 
testator are a charge upon the Ferry estate, 
or a mere personal charge upon the devisee 
himself. If the latter, then the present suit, 
supposing it free from all other difficulties, 
can be maintined only against the devisee, 
and must be dismissed as against Potter, 
the other defendant, who claims it by a pur- 
chase. If, on the other hand, the debts are 
a charge upon the estate, the lands, or the 
purchase money in the possession of Potter, 
may be reached, unless he can protect him- 
self by some of the doctrines that have been 
urged in his defence. My opinion is, that 
the debts are clearly a charge upon the es- 
tate. I do not mean by this to say, that the 
devisee himself is not personally bound by 
his acceptance of the estate to pay the debts; 
for I have no doubt he is. But the estate is 
also charged with the payment, and may be 
reached in the hands of the devisee, or any 
person claiming under him, who does not 
stand in the situation of a bona fide pur- 
chaser for a valuable consideration, who has 
paid the purchase money. The terms of the 
devise are, in my judgment, as strong as if 
there had been an express charge upon the 
estate. The testator devises the estate to his 
son Ezekiel, "he paying all my just debts out 
of the estate;" and in another part he ex- 
pressly orders his son Ezekiel to "pay all his 
just debts out of the estate therein given 
him." The estate is not given to the devisee 
upon the condition generally, that he shall 
pay the debts; but it is pointed out express- 
ly as the fund, out of which payment is to be 
made. And the testator having disposed of 
all his other estate, real and personal, to oth- 
er persons, his intention to relieve them from 
the burden would be manifestly defeated, if 
the court were to reject the plain meaning of 
the words, and to declare, that though the 
testator has appropriated a particular fund 
to the payment of his debts, that fund shall 
be held discharged from them. The argu- 
ment of the defendant's counsel seems found- 
ed upon this position, that if the devisee him- 
self is personally chargeable, that establish- 
es, that the estate also is not charged. But 
this conclusion is utterly inadmissible. It is 
unfounded in principle, and the current of 
authorities is irresistibly against it. There is 
a very numerous class of cases, most of 
which have been cited at the bar, where an 
estate devised in terms, which would other- 
wise have been construed to give a life es- 



tate only, ; has been held a fee, upon tho- 
ground, that there was a charge for the pay- 
ment of debts, legacies, &c. for which the 
devisee was personally liable. 

The general doctrine, etablished in these 
cases, is this, that if the charge is upon the 
estate only, and there are no words of lim- 
itation, the devisee takes an estate for life; 
but if the devisee is personally chargeable in 
respect to the estate in his hands, he takes a 
fee. See cases collected in Cruise, Dig. tit. 
"Devise," c. 11, §§ 40, 50, et seq; Id. c. 13, §§ 
25, 29. Whatever difficulty there may bo in 
reconciling all the cases, there is no diver- 
sity as to the principle. The only conflict is 
in the application of it to particular cases. 
In some of the cases the charge is merely up- 
on the person of the devisee; as in Collier's 
Case, 6 Coke, 16, where the devise was to A, 
ne paying to one 20s. and to others small 
sums, amounting in ail to 45s. and it was ad- 
judged a fee simple. So in Doe v. Holmes,. 
8 Term It. 1 (see, also, Salmon v. Denham, 1 
Comyn, 323), where the devise was of a 
freehold house and furniture to A, "whom I 
make my executrix, &c. she paying all my 
just debts, funeral expenses, and legacies," it 
was held, that A took a fee. But in by far 
the largest number of the cases the estate 
was clearly charged with the debts, &c; and- 
the only question was, whether the devisee 
was also personally charged. The observa- 
tions of Lord Kenyon, in Doe v. Richards, 3 
Term R. 356, and Denn v. Mellor, 5 Term R. 
558, 2 Bos. & P. 247 (see, also, Merson v. 
Blackmore, 2 Atk. 341; Doe v. Allen, 8 Term 
R. 497), evince, in the most satisfactory man- 
ner, his opinion on the subject His lan- 
guage in both cases shows, that he under- 
stood, that in the former there was a clear 
charge upon the land; and adverting to the 
terms of the devise in the same case, "any 
legacies and funeral expenses being thereout 
paid," he says, in Denn v. Mellor, that these 
words imported, that those sums were to be 
paid by the devisee out of the interest given 
to her; and if she had died immediately aft- 
er the devisor, and had only taken a life es- 
tate, the fund, out of which she was to bear 
those charges, might have failed. In Doe v. 
Snelling, 5 East, 87 (and see Goodtitle v. 
Maddern, 4 East, 496), where the devise was 
to A, &c. all the testator's lands, &c. "after 
having thereout first paid and discharged all 
my debts and funeral expenses, also subject 
to the payment thereout all the aforesaid leg- 
acies," and it was held a fee in A, Lord El- 
lenborough said, that the construction of the 
devise was, that "the payment thereout was 
to be made by the devisees, and the word, 
'thereout,' means out of the property before 
given to the devisees;" and he added, that 
where debts or annuities are to be paid "by 
the devisee at all events out of the estate in 
his hands, the devisee must take a fee, oth- 
erwise the charge might be greater than the 
estate devised, and he would be a loser." 
Mr. Justice Lawrence is still more explicit 
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After stating, that where an indefinite estate 
is given to a person in lands, and that person 
is charged with the debts and .legacies, he 
must take a fee (thus putting a case of a 
mere personal charge only,) he puts the very 
case now in controversy, and says, "It is the 
same thing, if such indefinite estate be given 
to one, and the debts are to be paid, out of 
the estate given to the devisee; he must 
there also take the fee; for otherwise the es- 
tate may not be sufficient to pay the debt." 
Mr. Justice Le Blanc sums up the whole doc- 
trine in a more precise manner. His lan- 
guage is, "According to all the determina- 
tions, the question, whether the devisee takes 
the fee or not, in respect of charges, must 
depend on this, whether he personally, or the 
estate given to him, be charged with the pay- 
ment of debts; or whither the estate be giv- 
en after payment of debts. If the devisee be 
personally chargod with the payment of 
debts, or if the debts be charged on the quan- 
tum of estate given to the devisee, he must 
take the fee; otherwise, if he only take for 
life, he may be a loser, or the estate may be 
insufficient" In the case of Denn v. Mellor, 
in error before the house of lords (2 Bos. & 
P. 247), Lord Chief Baron MacDonald, in de- 
livering the judgment of all the judges, allud- 
ing to the terms of the devise in that case, 
(which had been held in the king's bench to 
pass a life estate only,) said, "If these words 
are considered as charging the lands in the 
hands of the widow, in that case according 
to established principles she would take a 
fee, as she might otherwise be a loser by the 
devise;" which is a positive and authorita- 
tive declaration of the doctrine. He goes on 
to state, "that he fox-merly held an opinion, 
that the words of charge in this will were a 
charge on the lands in the hands of the devi- 
see," and that he was "unable to distinguish 
the difference between devising lands to any 
one after paying his legacies, and his lega- 
cies being paid thereout In both cases they 
are to be paid out of the land, which is the 
subject of the devise. A devise to an individ- 
ual after paying debts seemed to him to 
mark the same intent of charging the lands 
in the hands of the devisee, as a devise to an 
individual, the testator's debts being paid out 
of the land devised. He concluded, howev- 
er, by admitting the distinction, upon the 
weight of authority. See Goodtitle v. Mad- 
dern, 4 East, 496. 

The case of Doe v. Clarke, 5 Bos. & P. 343, 
affords a. still stronger illustration of the doc- 
trine. The devise there was of several por- 
tions of the testator's real estate to different 
devisees, and the testator concluded thus: 
"And I charge all my estates, both real and 
personal, with the payment of the above 
as aforementioned legacies;" and it was held, 
that the devisees took estates for life only, 
because the charge was upon the estates 
only, and not upon the devisee. Sir James 
Mansfield, in delivering the opinion of the 
court, adverted to and disputed the doctrine 



of Lord Ellenborough, in Doe v. Snelling, 5 
East, 8T, who, he said, seemed "to think, 
that if debts and legacies are to be paid 
out of the estate at all events, there the dev- 
isee must take a fee. But what difference 
does it make, whether the testator directs 
the legacies to be paid out of the estate, or 
to be paid by the devisee out of the estate? 
In either case can the devisee be a loser, 
which is the only principle upon which a * 
fee is given him." As to the value of this 
criticism upon Lord Ellenborough's opinion, 
I am not called upon to decide. But I quote 
the following words, standing in immediate 
connection with the former, to show the 
learned chief justice's own opinion (and he 
was an eminent chancery lawyer) on the 
point we are now considering. "To con- 
sider," said he, "such a charge as a personal 
charge is most extraordinary, since there can 
be no doubt, that if such devisee were to 
die before the testator, it would still be *a 
charge upon the estate. That has been de- 
cided repeatedly in the court of chancery; 
and it is quite established, that the charge 
exists as a charge upon the estate, notwith- 
standing the death of the devisee in the life- 
time of the testator." If we advert to the 
fact, that these comments were made in* a 
case, where the charge was created by the 
direction, that the debts, &c. be paid "there- 
out," that is, out of the e'state devised, it 
seems impossible to misunderstand the mean- 
ing of the language. In the very late case 
of Roe v. Daw, 3 Maule & S. 518, where the 
devise was to A, B, and C, "except £20 to- 
be paid out of "C's part of* the lands to B," 
it was held that C took an estate for life 
only. Lord Ellenborough said, "It has been 
contended, that this is a charge to be paid 
out of the land, and therefore a fee shall 
pass; and I agree, if it, be a charge to be 
paid out of the lands in the hands of the dev- 
isee, the argument is good." Mr. Justice 
Le Blanc said, "Where there is a devise of 
lands, generally without words of limitation, 
it will convey only a life estate, unless it be 
accompanied with a charge on the devisee, 
or on the lands in his hands." Mr. Justice 
Bailey said, "I agree to the rule, that unless 
there be words of limitation to denote the 
quantum of interest, or to charge the devisee, 
or the lands in the hands of devisee, a fee 
does not pass. That I consider as determined 
in Moor v. Denn, 2 Bos. & P. 247, and many 
other cases, and particularly in Doe v. C'a ke, 
5 Bos. & P. 343, where, though the legacies 
were charged on the land, yet it was held 
clearly not an estate in fee. In this case I 
find nothing to make the £20 a charge on C, 
the devisee, or on the lands in her handsr 
but it is a charge on the lands in whatever 
hands they may be. The words neither im* 
port a charge on the person, nor on the 
interest, which she takes." 

It seems to me therefore demonstrated, so- 
far as the language or authorities can < go, 
that a charge may be personal on the devisee 
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in respect to the estate, and that it may also, 
if apt words are used, be a charge upon the 
estate; and that, wherever the testator point ; 
out the fund of payment, a charge is created 
on that fund. The cases of Boddeley v. 
Leppingwell, 3 Burrows, 1533; Frogmorton 
v. Holyday, Id. 1618; Doe v. Holmes, 8Ta-m 
R. 1; Goodtitle v. Maddern, 4 East, 498; 
Andrew v. Southouse, 5 Term R. 292, which 
have been relied upon to shake this doctrine, 
4ill manifestly support it. They are explained 
by simply adverting to the qualifications of 
the general rule laid down in the cases al- 
ready cited, and have been fully answered 
at the bar. 

But it is argued, that all these were cases 
where the question was, whether the devi- 
see took an estate for life, or a fee; and 
that no question arose as to the point, wheth- 
er the estate was also charged; and that in 
the case now before the court, Ezekiel, by 
the very terms of the devise, takes a fee. 
This is true; but it is also true, that in all 
these cases no question could have arisen 
as to the fee, unless the debts were a charge 
on the estate; and that in every instance 
where it was decided, that, notwithstand- 
ing the charge on the estate, the devisee 
took a fee, it was necessarily decided, that 
the charge bound the person as well as the 
estate. It would be the most extravagant 
rashness to presume that the whole bar 
and bench, during so many controversies, 
should have discussed this question, and 
admitted the charge, as a charge on the 
estate, and yet none in reality have existed- 
But the doctrine is also entirely settled in 
equity, even in cases where, by the terms 
of the will, the devisee takes a fee, that 
if debts and legacies are payable by the 
devisee out of the estate, they are a charge 
upon the property. That was the decision 
in Miles v. Leigh, 1 Atk. 573; s. c. 4 Vin. 
Abivtit. "Charge," D 463, pi. 21. There was 
no doubt in that case, but the devisee took 
a fee; and the only question was, whether 
it was a charge on the land. Lord Hard- 
wicke said, "It is objected, that it is not 
said to be paid out of the estate, &c. nor is 
it said, by whom it is to be paid; but there 
are many cases, where it is neither said to 
be paid out of the estate, nor by whom; 
yet it has been considered as a charge upon 
the estate, where the general intent of the 
testator appeared." "The testator intended 
it should come out of both estates, and he 
has charged his son in respect of the whole 
estate he was to have;" and he affirmed the 
decree of the master of the rolls, which di- 
rected the defendant to pay what should be 
found due, or in default, to account for the 
rents of the land, and the land to be sold. 
Glowdsley v. Pelham, 1 Vern. 411, pi. 3S6 
(and see cases cited Vin. Abr. "Charge," and 
1 Mad. Ch. Pr. 474^488; King v. Denison, 
1 Ves. & B. 260; Newman v. Kent, 1 Mer. 
240; Cary v. Cary, 2 Schoales & L. 173-188), 
is a strong case to the same effect But it 



cannot be necessary to multiply authorities. 
It is plain from the language of Lord Hard- 
wicke, that where debts &c. are payable 
out of an estate, they are a charge upon the 
estate. This is the common sense of the 
words of the present will; and if we as- 
sume any other construction, we must strike 
from the will the words "out of the said 
estate," which no court can be justified in 
doing without necessity, and more especially, 
when it would defeat the obvious intention 
of the testator. I know not a single author- 
ity, that sustains the argument, that words 
like the present do not fix a charge on the 
estate. None has been cited on the present 
occasion. On the other hand, there are a 
series of authorities recognising the charge 
on the estate in cases of this nature; and it 
is difficult to turn to a decision, where the 
subject is before the court, that does not 
contain a direct or implied admission of the 
existence of the doctrine. In many in- 
stances indeed a charge has been created 
by implication from words and intentions far 
less significantly expressed. See Noel v. Wes- 
ton, 2 Ves. & B. 269; Shallcross v. Finden, 3 
Ves. 738. I agree that a mere charge is no 
legal interest It is not a devise to any one; 
but as was observed by the lord chancellor, 
in Bailey v. Ekins, 7 Ves. 319, 323, it is "that 
declaration of intention, upon which a court 
of equity will fasten, and by virtue of which 
they will draw out of the mass going to the 
heir, or to others, that quantum of interest, 
which will be sufficient for the debts." 
Even as long ago as Lord Holt's time, that 
eminent judge declared, where a legacy was 
devised out of the testator's land, that it 
ought to be paid out of the land, for it was 
a charge on the land. Anon., 12 Mod. 242, 
pi. 586. The cases of Livingston v. Living- 
ston's Ex'rs, 3 Johns. 189; Jackson v. Harris, 
8 Johns. 109; Jackson v. Bull, 10 Johns. ]4<S: 
and Jackson v. Martin, 18 Johns. 31,— de- 
cided by the supreme court of New York, do 
not, in the slightest manner, disturb any 
of these principles; but, as far as they go, 
confirm them; and the last case particular- 
ly contains an implied admission of the very 
point now under consideration. I have 
taken up more time than may be thought 
necessary in considering this question; but 
the earnestness and ingenuity, with which it 
has been argued, required some exposition 
of the grounds, upon which I hold the debts 
by the terms of the present devise to be a 
plain charge upon the estate. 

It has been argued, that there is some- 
thing in the peculiar jurisprudence of Rhode 
Island, which repels this conclusion, or at 
least prevents its application to the case now 
before the court But I am not able to per- 
ceive any sound reason for such an opinion. 
By a statute of this state, the real estate of 
the testator is made generally chargeable 
with his debts, upon a deficiency of the per- 
sonal assets; and the executor may, upon 
proper application and proof, obtain a license 
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from the proper court to sell so much of the 
real estate, as . may be necessary to meet 
such deficiency. But this statute creates a 
general charge only in favor of the creditors. 
It does" not prohibit the testator from mak- 
ing a particular provision or appropriating 
a particular fund exclusively for the pay- 
ment of his debts, which shall bind his heirs 
and devisees. It does not in the slightest 
degree interfere with the ordinary construc- 
tion of wills. It leaves the testator at full 
liberty to dispose of his property upon such 
conditions, as he may please, and liable to 
such charges, as he may please. And when 
he creates a particular fund for the pay- 
ment of his debts, and exonerates all the 
rest of his estate from the charge, as to all 
other persons except his creditors, that fund 
becomes exclusively appropriated for the 
purpose, as much so, as if he had devised 
it on the special trust Unless therefore the 
court were prepared to declare, that the stat- 
ute overturns all the general rights of tes- 
tators on this subject, a proposition too ex- 
travagant to be maintained for a moment, 
it is clear that the general liability of the 
real estate to the payment of debts, created 
by operation of law, does not destroy the 
specific charge of the same debts upon the 
Ferry estate devised to Ezekiel. 

This being so, the next question is, whether 
the land itself in the hands of the other de- 
fendant, Potter, or the purchase money now 
due, remains chargeable with the debts. The 
argument is, that Potter is a bona fide pur- 
chaser, for a valuable consideration, and as 
such, he takes the estate discharged from 
the debts, and is not bound to look to the 
application of the purchase money, even if 
he had notice of the charge, and the non- 
payment of the debts. As to notice, it is 
quite clear, as well upon the answer of Pot- 
tei% as the circumstances of the case, that 
he had absolute notice of the devise to Eze- 
kiel, and that it stood charged with the pay- 
ment of his father's debts, before the assert- 
ed purchase. I do not say, that he had 
merely constructive notice, knowing that the 
Ferry estate was his father's, and that the 
son derived it from him by devise, which 
would be sufficient to put him upon inquiry, 
and bind him to take notice; but in point of 
fact he had seen the will, known its provi- 
sions, and the opinions of counsel respecting 
the nature of the devise, at least as early as 
the time, when he made his purchase; and 
according to his own confessions he had no- 
tice of the material parts of the will at an 
antecedent period. But notice is of no im- 
portance in a case of this nature, unless the 
purchaser is bound to look to the applica- 
tion of the purchase money. As to this the 
settled distinction is, that if a trust is cre- 
ated for specific or scheduled debts, the pur- 
chaser is bound to see to the application of 
the purchase money. But if the trust is for 
the payment of debts generally the purchas- 
er is not bound to see to the application of 



the purchase money; and if he pays it over* 
to the trustee, he, and the estate in his hands, 
stand discharged from the trust. But if the* 
purchase money is unpaid, so much of it, as 
is necessary, may be reached in the hands of 
the purchaser to execute the trust The ques- 
tion then arises, whether in this respect there 
is any difference between a trust created to 
pay debts generally, and a charge upon lands 
for the same purpose. There is an anony- 
mous case in Moseley's Reports (page 96), 
where a distinction seems to be taken be- 
tween a trust to pay debts, and a charge 
for the same purpose. It purports to have 
been decided by Sir Joseph Jekyll, and is 
thus stated: "If an estate is devised to trus- 
tees to be sold for payment of debts, the pur- 
chaser need not concern himself to see the 
money applied; but it is otherwise, if the 
debts are particularly specified; but if lands 
are charged with the payment of debts and 
legacies, the estate remains charged in 
whosesoever hands it comes." Prom this 
brief note it is not perhaps easy to decide 
what the real meaning of the latter clause 
is; whether, that the charge being legacies, 
as well as debts, the purchaser must look to 
the application of the purchase money,— a. 
doctrine that cannot now be maintained 
(Jebb v. Abbott, Butler's note to Co. Lift. 
290b, § 12; s. c. cited 1 Brown, Ch. 1S6, note; 
Rogers v. Skillicorne, Amb. 18S) ; or whether 
ft means to take a distinction (as seems more 
probable) between a trust and a charge. If 
the latter be the true meaning, that case is- 
in conflict with subsequent decisions. In El- 
liot v. Merryman, Barnard. Ch. 78, 2 Atk. 41, 
where the debts were by the will charged 
upon the real estate without the intervention 
of any trustee, and the bill was brought by 
creditors against the purchasers of the land, 
to obtain their debts out of the land, the bill 
was dismissed by the master of the rolls, up- 
on the ground, that the purchasers were not 
bound to see the money rightly applied; and 
he denied, that there was any distinction be- 
tween a trust to sell and a charge for pay. 
ment of debts. And the like opinion was 
manifestly held by Lord Camden, in Walk- 
er v. Smalwood, Amb. G7G; and in Jenkins 
v. Hiles, 6 Ves. 654, note a, Lord Eldon ob- 
served, "that it was long settled, that where 
a man by deed or will charges or orders an 
estate to be sold for payment of debts gen- 
erally, and then makes specific dispositions, 
the purchaser is not bound to see to the ap- 
plication." Mr. Sugden (Sugd. Vend., Ed. 
1S18, p. 441, c. 11, art 11, § 1. Mr. Patch 
holds the same opinion. Patch, Mortg. art 
11, § 1, p. 404), upon the authority of these 
cases, does not hesitate to affirm the same* 
doctrine, and holds it equally strong upon 
principle. The same may be collected to be 
the opinion of Mr. Fonblanque (2 Fonbl. Eq. 
c. 6, § 2, note k, p. 149); and if I rightly un- 
derstand the state of the facts (very impert 
fectly reported) in Beynon v. Gollins [2: 
Brown, Ch. 323] (compare that case as cited 
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in Butler's note to Co. Litt. 290b, § 14, and 
1 Brown, Ch. 1S6, note, and as reported in an- 
other point in 2 Brown, Oh. 323), that was 
also the determination of Lord Thurlow. 

Looking to the principle, upon which the 
general doctrine is founded, I am not able to 
perceive any material difference between 
a direct trust to pay debts and a charge up- 
on the lands for the same purpose. The one 
is a trust fastened upon the estate by a 
court of equity by implication to effectuate 
the intent of the testator. The other is a 
direct trust created by the testator for the 
same object. And there is great force in the 
observation, that the mode, by which the trust 
is created, cannot be material; for if it comes 
in esse, it is substantially to be executed in 
the same manner. Sugd. Vend. (Ed. 1818) 
p. 441, e. 11, art 11, § 1. , Lord Bldon indeed, 
on a recent occasion, said, "There is a great 
difference here between a devise upon trust, 
and a devise subject to a charge;" but he al- 
luded, as the context shows, not to any dif- 
ference in the effect of the lien, or charge, 
as to creditors, but to the nature of the in- 
terest taken by the devisee, whether bene- 
ficial, or a mere naked trust. And he added, 
that "the object is effected much in the same 
way, compelling the party to make good the 
charge, or trust, by very similar operations, 
as applied in this court" King v. Denison, 1 
Yes. & B. 261, 272, 276. No authority has 
been cited, which establishes any distinction 
between the case of a trust and a charge as 
to seeing to the application of the purchase 
money; and my own researches have not 
enabled me to discover any, except those al- 
ready referred to. I cannot but think, that 
the current of authority and the analogy of 
the law, ought to lead us to a rejection of any 
such distinction, as unsatisfactory in prin- 
ciple and inconvenient in practice. 

But the most material question yet remains 
to be discussed; and that is, whether Mr. 
Potter stands in the predicament of a bona 
fide purchaser for a valuable consideration. 
It is very clear, that he has not yet paid a 
very considerable proportion of the purch ise 
money; and if the whole purchase money 
be not paid, nothing is better settled than, 
that what remains, may be reached in the 
hands of the purchaser, to discharge the orig- 
inal trust, unless other equities intervene. 
And there is a still more salutary princip:e 
established by incontrovertible authority, viz. 
that, though a person, being a real purchaser, 
is not bound to see to the application of the 
purchase money, if he has bona fide paid it; 
yet he is not permitted to become a party to 
any misapplication of the fund, or knowingly 
to assist in diverting it to his own interest, 
as in payment of debts due to himself, and 
then to insist upon the protection of a bona 
fide purchaser. Even in respect to execu- 
tors, who, as to personal assets, have a very 
large authority, but are deemed, in equity, 
trustees for creditors, legatees, and distribu- 
tees, it is now clearly settled, that it is a 



misapplication of the assets to apply them to 
the payment of the antecedent debt of the 
executors; and a court of equity will reach 
them, as trust property, in the hands of any 
persons, who, knowing them to be assets, 
have so received them from the executors. 
There are numerous cases on this subject; 
and the doctrine was fully discussed in Hill 
v. Simpson, 7 Yes. 152, and McLeod v. Drum- 
mond, 17 Ves. 152, and Bonney v. Ridgard, 1 
Cox, 145. But I may well be spared any ex- 
amination of the cases, since the doctrine has 
*been recently recognised in its fullest extent 
by the supreme court of the United States. 
Wormley v. AYormley, 8 Wheat [21 U. SJ 421. 
See, also, Adair v. Shaw, 1 Schoales & L. 243, 
262. 

It becomes material then to sift the particu- 
lars of the purchase made by Mr. Potter of 
the estate in question; and if it shall then 
appear, that he has been knowingly a party 
to the misapplication of the trust fund, the 
court is bound to apply the principles of 
equity to the case, whatever may be its own 
private opinion as to the general fairness of 
the transaction. And I take upon myself to 
assert, that the imputations in the bill of posi- 
tive and actual fraud, by Mr. Potter, are not 
sustained by the evidence. His own answer 
explicitly denies it; and the other evidence 
falls far short of establishing any meditated 
contrivance to cheat the heirs or creditors. 
Still, however, if the transaction be one, which 
the law deems incorrect, and admonishes the 
court to repudiate, as inconsistent with well 
considered and salutary principles, it is its 
duty to declare it, and grant the parties an 
adequate relief. As to the principal facts 
there does not seem to be any real contro- 
versy. It may be gathered from the evidence, 
that Ezekiel, the* devisee, towards the close 
of his father's life, was in indigent, if not em- 
barrassed, circumstances, owing considerable 
debts, and among others a debt exceeding 
three thousand dollars to Mr. Potter. It is 
apparent also from the answer of the latter, 
that he was uneasy about his debts, and look- 
ed principally, if not entirely, to the bounty 
of the father for the means, by which it 
should be paid. Indeed, there is an irresisti- 
ble implication throughout the whole record, 
that the son possessed no substantial m.ans 
of discharging his debts except the Ferry- 
farm devised to him, and a debt asserted to 
be due from his father, which was contro- 
verted and disallowed by the commissioners; 
and at all events became extinguished in 
equity by the acceptance of that estate upon 
the terms of the will. The actual situation 
of the son and the unascertained state of the 
debts of the father were fully known to Mr. 
Potter, and are not even pretended to be de- 
nied in the answer. In fact, Mr. Potter puts 
his chief reliance upon a defence spiiag'ng 
from other sources; upon the estate's not be- 
ing legally charged with the debts, and upon 
the purchaser's being exonerated from look- 
ing to the application of the purchase money. 
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In this posture of EzekieVs affairs, Mr. Pot- 
ter, in April, 1819, about one year after the 
testator's death, became the ostensible or 
real purchaser of the whole Ferry farm, and 
Also of a lot of ten acres of land in James- 
town, for the asserted consideration of $15,- 
800. To enable him to mate this sale, Eze- 
kiel purchased of his sister Isabel, one third 
of the Ferry farm and the lot in Jamestown, 
which had been devised to her by her father; 
and the value of the lot was, in the sale to 
Mr. Potter, estimated at §800, and the value 
of the third of the Ferry farm at $5,000. 
Neither of those sums has ever been paid to 
his sister, but it is admitted they both still 
remain due. The asserted consideration for 
the purchase of the two thirds of the Ferry 
farm devised to Ezekiel was therefore $10,- 
O00. The terms of the sale were somewhat 
extraordinary, as they are now stated by the 
parties. Mr. Potter was to advance the sum 
of $6,000 towards the payment of EzekiePs 
debts, including that of Mr. Potter, and was 
to reserve the payment of the residue of the 
purchase money by a note payable on the 
25th of March, 1822, without interest In the 
mean time Mr. Potter was to be allowed in- 
terest upon all the advances made by him. 
In addition to this, Ezekiel was to have a 
lease of the whole estate for three years, 
commencing on the 25th of March, preceding 
the sale, and of course to end on the 25th of 
March, 1822, he paying a yearly rent of §948, 
which was equal to sis per cent upon the 
purchase money, and was estimated as the 
fair value of the rent of the estate. It was 
further agreed, that if Ezekiel could at- any 
time within the three years sell the estate for 
a larger sum than $15,000, he should have 
the benefit of the surplus, after deducting all 
repairs and expenses, which might have been 
incurred on account of the estate. I ob- 
serve, also, that it is stated in the answer, 
that the lease for three years was agreed to 
be allowed in lieu of interest upon the pur- 
chase money, and Ezekiel, in his original an- 
swer, asserts, that no rent was in fact to be 
paid, and that an acknowledgment of the re- 
ceipt of the same for the whole term was en- 
dorsed upon the lease. This assertion is 
dropped in his second answer, not apparently 
from mere mistake. In point of fact, upon 
the original lease (which is annexed to Mr. 
Potter's answer), there is. an indorsement 
without date, in the following words, "Re- 
ceived the money part of the within lease, it 
being taken into consideration ( in the pur- 
chase of the within mentioned estate. Eli- 
sha Potter." When this endorsement 'was 
made does not appear, and it is not in any 
manner referred to in Mr. Potter's answer. 
It is an omission somewhat singular if it was 
made at the time of the execution of the 
lease, and it constituted a part of the origi- 
nal agreement; and if no rent was in fact to 
be paid, it is strange, considering Mr. Potter 
was himself a lawyer, that there should have 
been inserted in the lease itself, a formal and 
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exact covenant for the payment of the rent 
annually during the term,, a covenant, which 
was utterly repugnant to the intention of the 
parties. Indeed I cannot but feel a very 
strong regret, that the transaction did not 
originally assume a shape more like the char- 
acter, which the parties now give it; since 
the explanations of it are not so satisfactory, 
or so free from obscurity as to leave no room 
for hesitation. The reason assigned for tak- 
ing the lease at all is certainly not very con- 
clusive. It seems, that Ezekiel had previ- 
ously, in 1818, hired a part of Dutch Island 
upon a lease of three years (one year of 
which was expired at the time of the sale of 
the Ferry farm,) at a small rent, not proba- 
bly exceeding $70 or $80, and the possession 
of the lease is made the groundwork of the 
lease of the Ferry farm for a year beyond 
the term, at the substantial rent of the whole 
interest of the purchase money, and with the 
collateral engagement of Ezekiel to pay in- 
terest upon all intermediate advances. But 
I am content to leave the contract of sale, as 
it is stated by the parties, without farther 
observation; and stripped of all disguise, it 
is in its most favorable view a purchase of 
the Ferry farm for $15,000, of -which $6,000 
was to be advanced, or applied to the pay- 
ment of the debts of Ezekiel, the residue of 
the purchase money (which was ultimately 
fixed at $8,806,) was to stand on a credit of 
three years without interest, and Mr. Potter 
was to receive interest upon all his advances 
in the intermediate period. I lay out of con- 
sideration the purchase of the Jamestown lot, 
and one third of the Ferry farm from Isabel, 
because they were never paid for, and added 
nothing substantially to the funds of Ezekiel, 
and do not constitute any part of the fund 
for the payment of the father's debts. 

Here then we have a case, where the trust 
fund, for the payment of the father's debts, 
valued by the parties at $10,000, at the very 
time when the amount of those debts was in 
course of being judicially ascertained, and 
before it was actually ascertained, was ap- 
plied to the exclusive discharge of the debts 
of the devisee. The father's debts were a 
known charge upon the estate, and the pur- 
chaser knowingly assisted the devisee, who, 
as to his charge, was also a trustee, to dis- 
pose of this estate in payment of his own 
debts, without in any shape providing for the 
principal charge. The surplus, after that 
charge was satisfied, was all that belonged to 
the devisee; and yet the purchaser assisted 
the devisee in misapplying the fund, in the 
first instance, to other purposes. The fa- 
ther's debts have been since ascertained to 
be about $7,400, not one cent of which has 
ever been paid by the devisee; and no part 
of the purchase money, as will be presently 
seen, has ever come to the hands of the dev- 
isee to enable him to discharge those debts. 
And all this transaction was negotiated 'and 
consummated between the parties, with the 
will before them, upon full deliberation, un- 
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der their own exposition of the law, and uj> 
on the suggestion, that the purchaser was 
not bound to look to the application of the 
purchase money. 

I agree to the doctrine, in cases of a general 
charge of debts, that the purchaser need not 
look to the application, if he has bona tide 
paid the same. When he has once, in good 
faith, paid it into the hands of the devisee, 
he is exonerated. But he is not at liberty to 
assist in its misapplication; he is not to buy 
the trust properly in payment of antecedent 
debts, or to aid the devisee in diverting the 
fund from its proper uses; and if he does, a 
court of equity will fasten on the estate in 
his hands the original charge, which he has 
attempted to displace. It appears, in point 
of fact, that a sum a little short of $6,000 
of the purchase money was, with Mr. Pot- 
ter's assent, applied to the payment of Eze- 
kiePs own debts, and of this sum more than 
one half went to extinguish a debt due to 
himself. But it is necessary to trace the 
transaction somewhat farther, in order to 
show, that the parties have always acted 
with the utmost indifference as to the rights 
of the father's creditors, and have sheltered 
themselves, under a supposed rule of law, 
for any misapplication of the fund. In June, 
1820, Ezekiel. notwithstanding the relief al- 
ready afforded him, was again pressed for 
some debts. He had then in his possession 
the note for the purchase money of $S,S01. 
It was then agreed, that Mr. Potter should 
advance a farther sum to Ezekiel to pay his 
debts; that Ezekiel should surrender the 
right of selling the estate for more than $15> 
000, retained by the former bargain; that the 
note of $8,801 should be given up; and that 
the sum which, on a settlement, should be 
found due to Ezekiel, should be secured to be 
paid to him on the 23th of March, 1822, part- 
ly by a cash note, and partly by a note pay- 
able "in mortgages in the town of South 
Kingston, or in the state of New York." Ac- 
cordingly Mr. Potter paid to Ezekiel's cred- 
itors, by his own notes about §3,705, and 
Ezekiel gave up the right of reselling the 
estate, and also the cash note of $S,S01. Mr. 
Potter ascertained his advances, together 
with interest, to be $7,070.38, leaving a bal- 
ance due from the purchase of the estate, of 
$7,929.02. For this last sum Mr. Potter gave 
two notes antedated as of the 25th of March, 
one a negotiable cash note for $4,000, the 
other a note for $3,929.62, payable to Ezekiel, 
or order, on the 25th of March, 1822, "in 
mortgages in the town of South Kingston, or 
in the state of New York." It is not my 
duty to comment on the wisdom or policy of 
such an extraordinary bargain, so far as it 
respects the pecuniary interests of the dev- 
isee. It does indeed seem to me utterly 
unaccountable, how a bargain so indefinite in 
some of its terms and objects, and so little 
suited to the exigency of his embarrassed 
situation, should have received the deliberate 
assent of the devisee. A readier scheme to 



disable him from the present means of dis- 
charging his debts, without great sacrifices, 
could have hardly been imagined. 

The original note was negotiable, and ca- 
pable of being turned into cash at any time 
at a reasonable discount; but by tie ex- 
change, nearly a moiety of the amount was 
invested in a security, not only not negotia- 
ble* but so loose in its terms and obligation, 
that its real value was incapable of any ex- 
act appreciation. It appears, also from the 
answ T er of the devisee, that the negotiable 
note of $4,000 was immediately indorsed over* 
to his sister Isabel, and an assignment also 
made of $1,800, part of the other note, by 
way of payment, or security, for the estate 
bought of her by the devisee. And this ar- 
rangement was most probably contemplated 
by all the parties, when the negotiation, in June, 
1820, was first entered into. It will at once 
be perceived, 'that deducting the amount thus 
justly secured to Isabel, the whole of the pur- 
chase money was exhausted excepting about 
$2,000; and the latter sum was locked up- 
in undefined mortgages in South Kingston 
or New York. So that the whole trust fund 
was in effect gone from the reach of the cred- 
itors, the greater part being applied to the 
extinguishment of Ezekiel's own debts; and 
what remained was appropriated to other 
purposes. The veiy tenor of the note for 
the mortgages was calculated to embarrass, 
if not to defeat, any chance for redress; for 
the option, as to what mortgages should be 
taken or received, belonged to the parties, 
and could not be very easily, if at all, exer- 
cised by the creditors or strangers. The 
transaction was about the time, when the 
commissioners made their report of the fa- 
ther's debts to the court of probate; and 
as all the parties lived in South Kingston, 
the amount must have been in a great meas- 
ure previously ascertained, and could scarce- 
ly have escaped the inquiry or attention of 
any persons interested in the estate. There 
is, beside, the still stronger fact, that contro- 
versies had then arisen between the plaintiffs 
and the devisee in respect to this very mat- 
ter; and a suit was avowedly in contempla- 
tion to ascertain and adjust their respective 
rights. To no person was this better known 
than to Mr. Potter. Now, when he had no- 
tice of the non-payment of the debts, and of 
the application to the devisee to have them 
paid, of the negotiations for the purpose of 
an amicable settlement, and of the failure to 
accomplish that object, <he was put upon le- 
gal notice and inquiry: and he could not far- 
ther negotiate with Ezekiel, in respect to the 
funds then in his hands, without being lia- 
ble to have his proceedings scrutinized in a 
court of equity. There is much other mat- 
ter in the case, which is open to observation; 
but the conclusion, to which the court has 
arrived, renders any discussion of it unnec- 
essary. That conclusion is, that the sale by 
the devisee, under the circumstances, was 
a manifest breach of trust, in violation of his- 
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duty to the creditors, and subversive of the 
great object of the testator in the devise in 
question. 

The next consideration is, whether Mr. Pot- 
ter was conusant of this breach of trust, and, 
upon the facts already stated, it seems be- 
yond all doubt, that he had full knowledge of 
the breach, was a party to it, and voluntarily 
assisted in the misapplication of the purchase 
money. He can shelter himself from respon- 
sibility in a court of equity only by showing 
himself to be a bona fide purchaser, who has 
not aided in such misapplication. In no 
proper sense can he be considered as such a 
purchaser. He has chosen to apply the pur- 
chase money, so far as it has yet been paid, 
or liquidated, to the exclusive payment of 
the devisee's debts, and not of the debts of 
the testator. In this way he has been privy 
to the expenditure and appropriation of nearly 
$8,000, according to his own account of the 
matter; and, as to the residue of the purchase 
money, so far from paying it to the devisee, 
or applying it to the discharge of the testa- 
tors debts, he has aided in closing it up in 
mortgages of an undefined nature, and thus 
precluded it from being applied as a present 
fund for the purposes of the trust Unless 
the court; therefore, is ready to surrender its 
duty, it can have no difficulty in holding, that 
the Ferry farm, to the extent of the estate de- 
vised to Ezekiel, remains still charged and 
chargeable, in the hands of Mr. Potter, with 
the debts of the testator. I had some doubt, 
originally, whether Isabel, the daughter of 
the testator, ought not to have been made a 
party to the bill, since, according to the al- 
legations in the answer, she has an interest 
in the outstanding purchase money for the 
debt due to her. But I am now entirely satis- 
fied, that she is no necessary party to the bill. 
No decree can be made against her. She is 
no party to the asserted breach of trust; and 
has no interest, which can be affected by any 
decree between the present parties. If she 
has any lien on the estate for the unpaid pur- 
chase money, it is only upon that part of it, 
which was conveyed by her. As to her in- 
terest in any of the notes, the court will do 
nothing that can disturb her rights; it will 
act altogether upon that portion of the estate 
and purchase money, which does not inter- 
fere with her claims. 

Having stated these results, it remains only 
to advert to the objection, that the present 
plaintiffs are not competent to maintain the 
present suit, because they have not yet paid 
the testator's debts. The argument is, that 
the creditors alone have a right to maintain 
a suit to enforce the charge, unless they have 
been paid by the executrix or the devisees. 
The right of the creditors to enforce the 
charge in equity cannot be doubted. See 
Green v. Lowes, 3 Brown, Oh. 218. But I 
am also of opinion that the executrix, who, 
by the law of the state, is responsible for the 
payment of the debts, where there are real or 
personal assets, has also a right to enforce 
9FED.CAS, — 75 



the charge. She might procure a license from 
the proper authority to sell the real estate, 
upon a deficiency of the personal assets, pur- 
suant to the statute. She might in this way, 
perhaps, reach the estate charged with the 
debts; but the remedy would be circuitous, 
and might be inadequate to all the purposes 
of equity. She is not compellable to adopt that 
course; but may directly, by the assistance of 
a court of equity, reach the fund, which, in the 
eyes of such a court, is appropriated for the 
payment of the debts. If she can do this after 
payment of the debts, there is no reason why 
she may not do it before, since she is entitled 
to avert an impending mischief, and is not 
bound to advance her own. money to pay the 
creditors. Besides, the testator has disposed 
of all his real and personal estate by his will, 
and the executrix, who is residuary legatee 
and devisee, has no right to apply the per- 
sonal estate, bequeathed to other legatees, 
to the payment of the debts, when there are 
other funds appropriated for the purpose; and 
she has a direct interest to relieve property 
devised to herself from the burden of the 
debts. The like remark equally applies to the 
other plaintiffs, who are devisees exonerated 
by the will from any contribution or lien. I 
entertain no doubt, therefore, that the 
plaintiffs are competent to maintain the pres- 
ent suit It is the common case of a party 
subjected to a burden chaigeable upon her 
in law; but from which she is entitled to be 
relieved in equity, by a paramount obligation 
on another to exonerate her from the whole 
burthen. Upon the whole, this is, in my judg-' 
ment, a clear case for equitable relief, and I 
shall decree it according to the principles 
already suggested. 

[NOTE. An appeal was taken by Elisha K. 
Potter to the supreme court, where the decree 
of the circuit court was modified, Mr. Chief 
Justice Marshall delivering the opinion, in 
which it was held that so much of the decree 
of the circuit court as may subject Potter to 
the payment of the debts of Poleg Gardner 
beyond the purchase money remaining in his 
hands, and beyoud the money paid by him in 
discharge of the debts of Ezekiel W. Gardner, 
after deducting therefrom the amount of the 
estate purchased from Ezekiel by his sister 
Isabel, ought to be reversed, and that in all 
other things it ought to be affirmed. 12 Wheat. 
(25 IT. S.) 498. 

[The cause being remanded to the circuit 
court, the decree of the supreme court was re- 
ferred to a master who made a report, upon 
which exceptions were taken, but overruled, 
and a decree pro forma entered against Potter 
for the payment of $5,972.42, with interest on 
the same from the time the report was made, 
and also for the payment of $2,662.23, with 
interest from the same time, provided that 
same should not be paid by Ezekiel W. Gard- 
ner or collected from him by execution. From 
this decree, Potter again appealed to the su- 
preme court where it was held, Mr. Justice 
McLean delivering the opinion, that as the 
purchase money was not to be paid by Potter 
until the 25th of March, 1S22, no interest 
should be charged against him prior to that 
time, and his objection to the payment of any 
interest on th~ groimd that it was not in his 
power to pay the money and discharge his obli- 
gation before the final decree in the case was 
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disregarded upon the ground that he could have 
discharged himself from the payment of inter- 
est by bringing into court whatever balance he 
conceived to be due, and paying it over under 
order of the court As this was not done, 
it appears that the defendant below did not do 
all that was in his power to exempt himself 
from the charge of interest. 

[The last decree of the supreme court was to 
the effect that there was error in so much of 
the decree of the circuit court as subjects Pot- 
ter to the payment of interest from the 16th of 
October, 1820, and that said decree be re- 
versed and annulled, and the cause remanded 
with directions to enter a decree that said 
Potter pay into the registry of the circuit 
court, within 30 days from the next term, the 
sum of §3,920.62, with interest from March 
25, 1822, to be paid over to the complainants 
or >to the creditors of Peleg Gardner, and that 
a decree be entered that Ezekiel W. Gardner 
pay into the registry of the court, subject to 
its order, within 30 days as aforesaid, the sum 
of $1,751.74, wi th interest from March 25, 
1822, for which he is in the first instance lia- 
ble, and the said Potter ultimately. 5 Pet. (30 
TJ. S.) 718.] 

Case Wo. 5,238. 

GARDNER v. GOODYEAR DENTAL VUL- 
CANITE CO. 

[See 21 U. S. (Lawy. Ed.) 141.] 
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CANITE CO. v.). See Case No. 5,592. 



Case No. 5,329. 

GARDNER et al. v. HERZ et al. 

[16 Blatchf. 303; 4 Ban. & A. 320; Merw. 
Pat. Inv. 179; 16 O. G. 1093.] i 

Circuit Court, S. D. New York. May 9, 1879. 

Patents — Validity — Improvement in Chaib 
Seats— Anticipation— Novelty. 

1. The reissued letters patent granted to 
George Gardner, William Gardner and Jane 
E. Gardner, July 4th, 1876, for an "improve- 
ment in chair seats," (the original patent hav- 
ing been granted to George Gardner and Gard- 
ner & Gardner, May 21st, 1872, on the inven- 
tion of George Gardner,) are void. 

2. The invention consisted in constructing 
chair seat? of two or more veneers of wood, 
with the grains crossing each other, the veneers 
being glued together by an adhesive substance, 
and in perforating the seat with holes, for 
ventilation and ornament. 

3. All except the perforations is described in 
letters patent granted to John IC Mayo, De- 
cember 2(>th, 18G5, for "improved material for 
roofing, tubing, tank, wainscotting, boats, and 
other structures," and in division E of the 
reissue of that patent, granted August 18th, 
18G8. 

4. As to the perforations, the invention was 
not patentable, because sheet metal seats of 
chairs had before been perforated, also india 
rubber and gutta percha seats for chairs. 

[This was a bill in equity by William Gard- 
ner and others against Martin Herz and 
John K. Mayo.] 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 320; and 
here republished by permission. Merw. Plat. 
Inv. 179, contains only a partial report] 
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Andrew J. Todd, for plaintiffs. 
Frost & Coe, for defendants. 

BLATCHFOItD, Circuit Judge. This is a 
motion for a preliminary injunction, found- 
ed on reissued letters patent [No. 7,203] grant- 
ed to George Gardner, William Gardner and 
Jane E. Gardner, July 4th, 1S76, for an "im- 
provement in chair seats," the original pat- 
ent [No. 127,045] having been granted to 
George Gardner and Gardner & Gardner, 
May 21st, 1872, on the invention of George 
Gardner. The specification of the reissue 
states, that the "invention relates to bottoms 
for seats, and consists in constructing the 
said seats of two or more veneers of wood, 
with the grains crossing each other, the said 
veneers of wood being glued together by an 
adhesive substance;" that "veneers, when 
thus arranged, that is to say, with the grains 
crossing each other, or diversified, will make 
a seat which, for durability and economy, 
will be found to be a very useful improve- 
ment;" that the seat may be made "either 
solid or perforated;" that "the perforated 
seats are made by boring a round hole, of 
any design desired;" that "the perforated 
seats are desirable, as they are ventilated 
and ornamental;" that "the veneers, with 
the grains crossed or diversified and glued 
together, become homogeneous, thus making 
a solid piece of wood," from which the bot- 
tom of theseat is made, "which, when perfora- 
ted and varnished, is ready for the market;" 
that "veneers, when thus arranged, that is 
to say, with the grain running crosswise or 
in diverse directions, will make a bottom for a 
seat, which, for economy and durability, will 
be found to be a very useful improvement;" 
and that "the bottoms thus made may be 
left solid, or perforated after some design 
agreeable to the fancy of the one having 
them made." The specification also states, 
that a slight concave configuration may be 
given to the seat, to add to the comfort of the 
party using it; and that the bottom thus 
made is secured to a frame, which surrounds 
it, and, through the latter, is secured to the 
frame of the seat. The claims are six in 
number: "1. As a new article of manufac- 
ture, a bottom for a seat, constructed of two 
or more veneers or thin layers of wood, with 
the grain of the one layer crossing that of 
the other, and the whole secured together 
with an adhesive substance, substantially 
as set forth. 2. As a new article of manu- 
facture, a bottom for a seat frame, construct- 
ed of two or more veneers or thin layers of 
wood, with the grain of the one layer cross- 
ing that of the other, said layers being se- 
cured together by an adhesive substance, and 
having perforations formed therein for the 
purpose of ventilation or ornamentation, sub- 
stantially as set forth. 3. The combination 
of a seat bottom, constructed of two or more 
veneers or thin layers of wood, with the g ain 
of the one layer crossing that of the oth?r, 
and the whole secured together by an au- 
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hesive substance, with the frame of the seat, 
♦substantially as set forth. 4. The combina- 
tion of a seat bottom, constructed of two or 
more veneers or thin layers of wood, the 
grain of the one layer crossing that of the 
other, and the whole secured together by an 
adhesive substance, and provided with per- 
forations for the purpose of ventilation or 
ornamentation, with the frame of a seat, sub- 
stantially as set forth. 5. As a new article 
of manufacture, a wooden bottom for seats, 
provided with perforations for the purpose of 
ventilation or ornamentation. 6. As a new 
article of manufacture, a seat bottom con- 
structed of two or more veneers or thin lay- 
ers of wood, the grain of the one layer cross- 
ing that of the other, and secured together 
by an adhesive substance, said bottom thus 
formed having a curved or concave* configura- 
tion on its upper side, substantially as set 
forth." The defendants make seat bottoms 
constructed of two or more veneers or thin 
layers of wood, with the grain of the one 
layer crossing that of the other, and the 
whole secured together with an adhesive sub- 
stance; and there are slots or slits cut 
through the seat, as long as the length of the 
seat bottom from front to rear, leaving longi- 
tudinal holes of that length, and thus form- 
ing ribs or slats, the effect of which is to 
make the seat bottom yielding and elastic. 

A patent was granted to the defendant 
Mayo, December 26th, 1865, for "improved 
material for roofing, tubing, tank, wainscot- 
ting, boats and other structures." The speci- 
fication of that patent states, that the inven- 
tion is an "improvement in the manufacture 
of material for structures generally." The 
specification says: "The scale used in the 
ensuing description consists of a thin layer 
of wood cut from a board or log and form- 
ing a veneer. My invention consists in ce- 
menting together a number of these scales or 
veneers, with the grain of the successive 
pieces running crosswise or diversely. A 
number of these scale boards, their surfaces 
having been previously treated with cement 
or analogous materials, are so laid together 
as to cross the grain of the respective pieces, 
so as to form a firm material for the con- 
struction of houses, boats, ships, tanks, floors, 
pipes, drains, sewers, packing cases, boxes, 
barrels, sidewalks, cans, pails, tubs, firkins, 
measures, cheese -boxes, trunks, valises, dry 
oocks, canal locks, mill and factory flumes, 
masts, spars, outside covering and inside fin- 
ish of houses, stores, shops, depots and ware- 
houses, fences, covering of piles, railroad 
oars, railroad and suspension bridges, rail- 
road tracks and sleepers, wagons, carriages 
and carts, bedsteads, sacking, mattresses and 
oovering of beds, sofas and sofa bedsteads, 
divans, lounges, chairs and settees. In 
house architecture, the weather boarding and 
inside finish of the house may consist of this 
material, and in vessels of every kind it may 
be made the covering or lining of the ribs 



or skeleton, or, in some instances, may form 
the body of the articles, as, for instance, in 
pipes, in which the layers are united by an 
impervious cement, and so applied to each 
other that the grain of one will be lengthwise 
of the pipe, of another will be at the right 
angles to the former, and, if others are added, 
may be spirally around it By the well- 
known processes of wet and dry heating, 
such a pliability may be given to the layers 
as to permit them to readily assume various* 
figures, or be laid upon irregular objects, 
with the grain of the respective pieces run- 
ning diversely, so as to prevent splitting. 
I cannot pretend to anticipate all the various 
uses to which this scale board may be ap- 
plied, but, suffice 'it to say, that, by the means 
employed, I am enabled to make a very 
strong and light structure, of whatever shape 
it may be, or for whatever purpose it may be 
designed. It is capable of being made an 
effective and elegant substitute for the usual 
covering of the walls of rooms. For floor- 
ing it is also available, especially in cases 
where it is an object to make apartments air- 
tight, as in ice-houses, fruit chambers and 
other rooms which it is desired to isolate 
for any purpose." The claim of the patent 
is: "The application of scale boards or ve- 
neers in layers, the direction of whose grain 
is crossed or diversified, and which are con- 
nected together, forming a material for the 
construction, lining or covering of land and 
marine structures." This patent was reis- 
sued August 18th, 1868, in eight divisions, on 
eight separate amended specifications, to 
John K. Mayo, Andre " Cushing and G. B. 
Cushing. Division B is a reissue for an "im- 
provement in house decorations, furniture, 
fittings and the like." The specification says*. 
"The invention consists in constructing vari- 
ous house decorations, furnishings and fit- 
tings of a plurality of scale boards or thin 
sheets or veneers of wood, cemented or other- 
wise firmly connected together, with the sev- 
eral scales or thicknesses so placed that the 
joints (ends or edges) shall be broken by each 
alternate layer, and the grain of the wood 
crossed or diversified, so that they will afford 
to each other mutual strength, support and 
protection against checking, splitting, swel- 
ling or shrinking. * * * In the chair, fig. 
2, the bottom, B, may be formed of a flexible , 
material, made up by the union of two or 
more thin layers of wood, having the grain 
crossed or diversified in direction, and united 
by suitable cement" Various other articles 
of house decoration, fitting and furnishing 
are specified, to the construction of which the 
invention is stated to be applicable. The 
claim is: "The employment or use of the 
compound scale board hereinbefore de- ' 
scribed, in the formation of the specified or 
analogous structures or articles of house 
decoration, fitting and furnishing." 

What is claimed in the first claim of the 
Gardner reissued patent is clearly des iribed 
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in the two Mayo patents, both of which were 
issued prior to the original Gardner patent. 
The original Gardner patent claimed, "as a 
new article of manufacture, a chair seat 
constructed of veneers of wood with the 
grain running crosswise of each other, and 
glued together, all substantially as set forth, 
and for the purposes specified." The specifi- 
cation stated, that "the seats may be left 
solid, or perforated after some design agree- 
able to the fancy of the one having them 
made," but there was no claim in respect 
of any perforations. On what ground the 
patent office granted the claim of the original 
Gardner patent, or the first claim of the re- 
issued Gardner patent, in view of the orig- 
inal and reissued Mayo patents, it is impos- 
sible to conjecture. The only conclusion can 
be that the Mayo patents were twice over- 
looked. 

The nest subject is the perforations. A re- 
issued patent was granted to Isaac P. Tice, 
as assignee of Austin S. Smith, the inventor 
June 27th, 1865, for an "improved chair bot- 
tom or back," the original patent having 
been granted to said Smith, May 25th, 1858. 
The specification of the reissue describes the 
making of the bottoms or seats of chairs ot 
perforated sheet metal, and attaching the 
edges of the sheet of perforated metal to a 
supporting frame of wood or other stiff ma- 
terial of suitable form, by nails, tacks or 
other suitable fastenings. It states that the 
perforations may be of any suitable form, 
as circular or of a form resembling the reticu- 
lations produced by interlacing the strips of 
cane in a cane bottom; that the sheet metal 
is not only as good as cane in coolness and 
in the ventilation it affords to the clothing 
of persons, but is cheaper and more durable 
and so much smoother as to be less destruc- 
tive to wearing apparel. A patent was 
granted to J. W. Cochran, May 22d, 1866, 
for a "chair, sofa and car seat." The speci- 
fication states that the "invention consists in 
the employment of india rubber or gutta 
percha enamelled in whole or perforated 
(open worked) sheets for the seats and backs 
of chairs, sofas, car seats, carriages and lin- 
ing thereof and for mattresses;" and that 
"the material may be attached either by 
lacing, gluing, cementing, screwing or nail- 
ing." The drawing shows a chair seat with 
* circular perforations in it. A chair seat of 
perforated sheet metal, or perforated enamel- 
led india rubber or gutta percha, has every 
feature of ventilation and ornamentation, as 
resulting from the perforations, that the per- 
forated chair seat of the Gardner patent has. 
The perforations in the Gardner seat are not 
described as serving any other end than 
ventilation and ornamentation. In view of 
the prior perforated seats there was no pat- 
entable novelty in perforating a wooden bot- 
tom. No claim is made that the defendants 
have infringed the sixth claim of the Gardner 
reissue. As to the first five claims there is 



nothing new or patentable in them, in view 
of the above references. 
The motion is, therefore, denied. 

[NOTE. On February 24, 1880, a second re- 
issue (No. 9.094) was granted. Subsequently 
a suit was brought for its infringement, the 
defendants setting up want of novelty of the 
invention, and denying the validity of both re- 
issues. The court declared the patent void, 
and dismissed the bill. 12 Fed. 491. This 
decision was afterwards affirmed bv the su- 
preme court on appeal. 118 U. S. 180, 6 Sup. 
Ct 1027.J 



Case 3STo. 5,330. 

GARDNER v. ISAACSON. 

[Abb. Adm. 141; i S N. Y. Leg. Obs. 77; 3 
Am. Law J. (N. S.) 193.] 

District Court, S. D. New York. Jan. 24, 1S4S. 

Practice in Admiralty — Security for Dis- 
charge from Arrest— Supreme Court Rules 
op 1845— Warrant in Personam- Stipulation 
for Costs — Non-Imprisonment Acts — Mari- 
time Courts. 

1. The practice of the English admiralty and 
the former practice of the district court, in re- 
spect to the security required to be given by a 
respondent arrested upon bailable warrant, in 
order to authorize his discharge from the arrest, 
stated. 

2. The standing rules of the district court 
relating to bail stipulations to be given on the 
execution of a warrant in personam, and to the 
method of enforcing them, are superseded by 
the supreme court rules of 1845, upon the same 
subject; and stipulations must now be exacted 
conformably to the supreme court rules. 

3. A respondent, arrested in an admiralty 
suit, is not entitled, upon the return day of the 
warrant, to be discharged from arrest, on giv- 
ing a stipulation for costs, pursuant to the rule 
of the district court, but he must remain in 
custody until he gives bond or stipulation to 
satisfy the decree made against him. 

[Cited in Pope v. Seckworth, 46 Fed. S59.] 

4. The non-imprisonment act of the state of 
New York (1 Rev. St. 807, § 1), is made to be 
within this state the law of the United States 
also by force of the acts of congress of 1839 
and 1841 (5 Stat. 321, 410); but it does not em- 
brace arrests upon process issuing out of a 
maritime courts It is limited to civil process 
issuing out of courts of law, and executions is- 
suing out of courts of equity. 

[Cited in Hanson v. Fowle, Case No. 6,041.] 

Three actions in personam were brought, 
by Joseph Gardner, Samuel Lockwood, and 
Mordecai T. Bunyan, respectively, against 
Michael Isaacson. The respondent was ar- 
rested on three warrants issued in the three 
causes, and was held in custody by the mar- 
shal. A motion was now made in each of 
the causes that the respondent be discharged 
from custody. The grounds upon which the 
motion was made appear sufficiently in the 
opinion of the court. 

i [Reported by Abbott Brothers.] 

2 See, also, the case of Gaines v. Travis- 
[Case No. 5,180], decided in this court in Janu- 
ary, 1849, where this question is further con- 
sidered. 
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Griffin & Larocque, for motion. 

W. Q. Morton and D. McMahon, opposed. 

BETTS, District Judge. The respondent 
liaving been arrested on bailable warrants 
in personam, issued out of this court, in 
these three causes, and having given no bail 
to the marshal, was held in custody under 
the arrest. On the return day of the war- 
rant, the respondent entered into stipula- 
tions, conformably to the terms of rule 3S 
of this court, adopted in 183$; and a motion 
is now made in his behalf, that he be forth- 
with discharged. The libellants insist that 
the marshal is bound to retain the respond- 
ent in custody until bail-bonds or stipula- 
tions are executed pursuant to the supreme 
court rules of 1845. 

The question raised by the motion is, 
whether the respondent is entitled to his re- 
lease, on giving stipulations, with sureties, 
that he will appear and pay all costs de- 
creed against him, and will himself perform 
and abide all orders and decrees of the court 
in the cause, or deliver himself personally 
for commitment in execution thereof,— such 
being the course of practice in this court; or 
whether the rules adopted by the supreme 
court of the United States, in 1845, have es- 
tablished a different practice in this respect, 
which the respondent is bound to comply 
with. By the practice of the English court, 
as laid down by Clarke, and recognized by 
Browne, the respondent, on his arrest, is 
compelled to give bail to the marshal in a 
sum sufficient to cover the matter in de- 
mand, conditional for his appearance on re- 
turn of the process. This stipulation was 
pronounced forfeited if he failed to enter his 
appearance on the day, and he was adjudg- 
ed in contempt, and subjected to commit- 
ment or other process in satisfaction of the 
demand. This bail stipulation, it would 
seem, was originally regarded as a penalty, 
and its forfeiture was by way of mulct, and 
accrued to the admiral, and was not allotted 
to the satisfaction of the libellant The ap- 
pearance, according to the condition of that 
bond, was effected by entering into stipula- 
tion apud acta, with approved sureties, ju- 
dicatum solvi; that is, to satisfy the final 
and all interlocutory decrees of the court in 
the cause. These are the fundamental prop* 
erties and effects of an appearance in the 
English admiralty. Clarke, Praxis Adm. 
tits. 3, 4, 5, 9, 12; Browne, Civ. Law, 432. 
This was substantially so in the earlier mari- 
time codes (Consulato del Mare, c. 40); and 
the regulations coincide with the course of 
the civil law in the same classes of proce- 
dure. Wood, Civ. Law. 245. The doctrine 
has also been embodied a long time in the 
rules of American courts. Dunl. Adm. Pr. 
144; Greenl. Ov. Cas. This court, in its 
code of rules adopted in 1838, studiously 
varied the responsibility imposed on sure- 
ties by tne antecedent practice. The appear- 



ance of the respondent was perfected by his 
becoming personally bound by stipulation to 
perform the judgment or decree rendered 
against him; but his sureties were placed 
on the same footing as those of the actor or 
libellant as to the amount they were to pay 
absolutely; in effect subjecting fidei jussores 
in admiralty in the , position of bail to the 
action at common law. They could not be 
charged beyond the costs accruing in the 
litigation, if the defendant surrendered him- 
self for commitment under the final decree. 
Betts, Adm. 40; Dunl. Adm. Pr. 147; Dist 
Ct Kules, 21, 38, 39. 

The act of congress of May 8, 1792, § 2 (1 
Stat. 276), designated the forms of process, 
and the forms and modes of proceeding in 
suits at common law, in equity and admiral- 
ty, with authority to the courts to vary them 
at discretion, "subject to such regulations as 
the supreme court of the United States shall 
think proper, from time to time, by rule to 
prescribe to any circuit or district court con- 
cerning the same." The act of August 23, 
1842, § 6 (5 Stat 51S), if it confers no more 
ample powers on the supreme court to regu- 
late the practice of the district and circuit 
courts of the United States, yet manifestly 
implies a mandate on the court to perform 
that duty. In January term, 1845, the su- 
preme court exercised that power in relation 
to the practice of all the federal courts in 
causes of admiralty and maritime jurisdic- 
tion on the instance side of the courts. 3 
How. Introd. And accordingly those direc- 
tions, in respect to practice, became the 
supreme law to all inferior courts, in the par- 
ticulars regulated by them. Kule 2 author- 
izes, in suits in personam, a warrant of ar- 
rest of the person of the defendant, in the 
nature of a capias, with an attachment 
clause against his property or credits, in case 
he cannot be found, or by a simple monition, 
in the nature of a summons, to appear and 
answer the suit. Kule 3 provides, that 
when the warrant of arrest is executed, the 
marshal may take bail, with sufficient sure- 
ties from the party arrested, hy bond or stip- 
ulation, upon condition that he will appear 
in the suit, and abide by all the orders of the 
court, interlocutory or final in the cause, and 
pay the money awarded by the final decree 
rendered therein in the court to which the^ 
process is returnable, or in any appellate" 
court. And upon such bond or stipulation, 
summary process of execution may and shall 
be issued against the principal and sureties 
hy the court to which such process is return- 
able, to enforce the final decree so rendered, 
or upon appeal by the appellate court. This 
is the established form of the undertaking of 
stipulators in the English admiralty. Marr. 
Form. 272, 316. The standing rule of this 
court was, that on warrants to arrest the 
person in admiralty and maritime causes, 
the marshal might take bail in the form of a 
stipulation, and in the sum endorsed on the 
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warrant, conditioned for the appearance of 
the party on the return day to answer to the 
libellant in a cause civil and maritime, ac- 
cording to the course of the court. Dist Ct 
Kules, 21, 38. These rules are superseded 
and displaced by that of the supreme court, 
before cited. The marshal can no longer ac- 
cept stipulations pursuant to the district 
court rule, but must exact them in the more 
comprehensive terms prescribed by the su- 
preme court. Again: The object of the stip- 
ulation directed by the rule of the district 
court was to carry into effect the warrant of 
arrest, and nothing more. It contemplated 
no remedy beyond bringing the defendant 
personally before the court, and retaining 
him under its authority. When brought in- 
to court, rule 38 provided the manner in 
which the respondent should become a party 
litigant, which would perfect his appearance 
in the action. The subject-matter acted up- 
on by rules 21 and 38 of this court is the 
same which is specifically regulated by rule 
3 of the supreme court: the latter determines 
the course of proceeding on the arrest, and 
before return of the process, and also the 
method by which the appearance of the de- 
fendant is to be entered and perfected. The 
bond or stipulation to the marshal effects 
both, and after that is given, no further step 
is to be taken in court in order to subject the 
respondent to its authority, or to secure the 
fulfilment of judgments or decrees, and this 
necessarily rescinds or dispenses with all 
other procedures to those ends. 

The counsel for the respondent contends, 
that as he remained in custody of the mar- 
shal till the return day of the process, and 
then gave stipulations for his appearance, 
pursuant to the rules of the district court, 
he is entitled to be discharged from arrest, 
and is not bound to execute the bond or stip- 
ulation prescribed by the supreme court rule, 
for three reasons: (1) That the bond de- 
manded is in the nature of bail to the sheriff 
on an arrest at common law, and cannot be 
exacted after the return day of the writ, as the 
party is then in court, and the exigency of 
the writ is thus satisfied, and cannot act 
further in coercion of the defendant (2) 
That rule 46 of the supreme court saves in 
full force the application and effect of the 
district court rules to an arrest so circum- 
stanced, because the method of appearing is 
not fixed or regulated by any rule of the su- 
preme court. (3) That rule 25 refers cases 
situated as these are, to the discretion of the 
court, to compel stipulations to be given for 
costs only. 

The analogy of the common-law practice 
is not a very close one; but, so far as it goes, 
the argument from it rather tends to op- 
pose than support the conclusion sought to 
be established by the respondent The bail 
to the sheriff is similar in character to the 
civil law stipulation in judicio sisti. It only 
aims to secure the presence of the person in 



court But the sheriff is not exonerated 
merely by producing the body. He must 
hold the party in custody until another and 
more stringent undertaking is entered into 
by him, consummating his appearance ac- 
cording to the course of the court, which is 
to abide there and perform the final order or 
judgment in the cause. So here, merely hav- 
ing the respondent under his authority on 
the return day of the process, or producing 
him in facie curiae, in no way satisfies the 
mandate of arrest or exonerates the marshal. 
The process continues in life and acting upon 
the defendant, until it fulfils the purpose of 
the arrest, which manifestly is to compel 
him to furnish a stipulation in the terms 
given by the rule, and to that end his cus- 
tody must necesarily continue until the ap- 
propriate stipulation is produced, because the 
mandate of arrest is executed and made com- 
plete in that manner alone. In the view I 
take of the subject, the matter is specifically 
provided for by rule 3 of the supreme court, 
and there is accordingly nothing in these ar- 
rests outside the provisions of that rule, com- 
ing within the policy of rule 46, and still re- 
maining under the authority of this court 

But it is insisted, for the respondent, that 
if this construction of the rules is adopted, 
that then rule 25 of the supreme court sup- 
plies the law of these cases, and relieves the 
party and his sureties from liability other 
than for costs; and whether that obligation 
shall be exacted, is left to the discretion of 
this court The terms of rule 25 are, that 
in all cases of libel in personam, the court 
may, in its discretion, upon the appearance 
of the defendant, where no bail has been 
taken and no attachment of property has 
been made to answer the exigency of the 
suit, require the defendant to give a stipu- 
lation, with sureties, in such sums as the 
court shall direct, to pay all costs and ex- 
penses which shall be awarded against him 
in the suit, upon the final adjudication there- 
of, or by any interlocutory order in the pro- 
cess of the suit. This rule evidently has re- 
lation to the different modes of bringing a 
defendant before the court designated by the 
second rule. If he is proceeded against by 
citation or summons only, there is no com- 
pulsory authority acting upon him, and the 
libellant has no security, either against his 
person or his estate, for the demand in pros- 
ecution. All that is imposed upon the de- 
fendant by the rules in such cases is, that he 
shall indemnify the libellant against the cos.s 
to be created by his interposing a defence 
and contestation to the action. But in the 
coercive method of procedure by arrest of 
the body or attachment of property, the war- 
rant being executed, rule 25 can, in no just 
interpretation, be understood as intending 
to deprive the libellant of the security there- 
by acquired, and set the defendant or his 
property free from the attachment on a mere 
stipulation for costs. Acting under the rule 
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thus construed, the court could not inter- 
polate a condition that the defendant should 
also surrender himself for commitment; and 
if it is interpreted conformably to the claim 
of the respondent, a defendant need only, 
when arrested, refuse to give bail before the 
return day of the warrant, and then he will 
be entitled to a free discharge on intervening 
and giving a stipulation for costs, and thus 
all the privileges and securities provided by 
the rules of the supreme court, as conse- 
quent to his arrest, will be abrogated or 
evaded. I am satisfied such construction 
of the rules cannot be sustained. It was ob- 
viously the purpose of the supreme court to 
place the admiralty practice, in each of the 
United States courts, substantially on the 
same footing of the English practice. That 
practice, under the first process act, in 17S9, 
was adopted by congress. 1 Stat. 93. It had 
remained essentially the rule of practice 
since that period, in the various district 
courts, but some deviations from it existed. 
[Manro v. Almeida] 10 Wheat [23 U. S.] 486. 
The supreme court designed, by rules 2 and 
3, to abolish such diversities of practice, and 
render the remedies and rights of parties 
uniform in causes of admiralty and mari- 
time jurisdiction, in all the courts of the 
Union. The letter and spirit of the regula- 
tions of the supreme court, in my judgment, 
require that a defendant in custody, under 
a warrant of arrest in an admiralty case, 
shall so remain until he makes his appear- 
ance by giving bond or stipulation to satisfy 
the decree that may be rendered against him. 
It is urged that the acts of congress abol- 
ishing imprisonment for debt govern this pro- 
cedure, and that the federal courts have now 
no authority to hold parties under arrest on 
mere civil process. The acts of 1839 and 1841 
(5 Stat. 321, 410), abolish imprisonment for 
debt, on process issuing out of any court of 
the United States, in all cases whatever 
where, by the laws of the state in which the 
said court shall be held, imprisonment for 
debt has been or shall hereafter be abolish- 
ed. The act to abolish imprisonment for 
debt was passed in this state, April 26, 1831, 
and it enacts that no person shall be arrested 
or imprisoned on any civil process issuing 
out of any court of law, or on any execution 
issuing out of any court of equity, in any 
suit for the recovery of money, &c 1 Rev. 
St. 807, § 1. This statute is made the law of 
the United States, also, by force of the acts 
of congress above referred to, and had the 
proceeding in these causes been on the law 
side of the district or circuit court, the de- 
fendant would have been exempt from lia- 
bility to arrest, and to give surety to per- 
form the decree of the court The principle 
of the act would seem to include arrests by 
maritime courts (on matters of contract), and 
for the recovery of money, no less than when 
made hy courts of law. But the words of 
the statute do not embrace both. They are 



limited to civil process issuing out of a court 
of law, and the legislature found it neces- 
sary to provide expressly for executions issu- 
ing out of chancery, as not embraced within 
the previous description of process from a 
court of law; much less can a maritime court 
be regarded as falling within the designation. 
The acts of congress of 1789, 1792, and 1793 
demonstrate that laws relating to the prac- 
tice of courts of law, do not include that of 
admiralty and maritime jurisdiction. Non- 
imprisonment acts, of the tenor of that pass- 
ed in this state, had been very common, in- 
deed almost universal, throughout the United 
States, previous to the promulgation of the 
code of rules by the supreme court in 1845. 
That court, in framing tnese rules, neces- 
sarily construed those laws as not applying 
to proceedings in maritime courts, and ac- 
cordingly the antecedent scope and effect of 
that description of process was left in force. 

It is unnecessary, and might be unbecom- 
ing, after the action of the supreme court 
tipon the subject, to intimate what order this 
court might feel itself authorized or required 
to make, if the question as to the effect of 
those statutes upon its process [under the 
provisions of the acts of congress of 1839 and 
1841 alone] s bad been brought to its con- 
sideration prior to the promulgation of the 
rules of the supreme court That code must 
be regarded an authoritative exposition of 
the non-imprisonment acts in relation to ad- 
miralty process. The duty of the inferior 
court is limited to receiving and executing 
the law given by its superior. The highest 
tribunal of the land having, since the enact- 
ment of those acts, established the process 
employed in this case, I shall forbear any 
further general reasoning upon the subject, 
and hold these warrants of arrest valid, and 
and on all the points raised, deny the mo- 
tion of the respondent for his discharge. Or- 
der accordingly. 



Case Mo. 5,231. 

GARDNER v. UNDO. 

[1 Cranch, O. C. 78.] i 

Circuit Court, District of Columbia. March 
Term, 1802.2 

Records op Court— Certification — Limitations 

—Plea of Nil, Debet — Debt on Promissory 

Note— Objections after Verdict. 

1. The record of a court in Virginia must be 
certified by the presiding magistrate. 

2. The act of limitations cannot be given in 
evidence upon the plea of nil debet. 

[Cited in Mclver v. Moore, Case No. S.831.] 

3. Debt will lie against the maker of a prom- 
issory note. 



3 [Prom 8 N. X. Leg. Obs. 77.] 
i [Reported by Hon. William Cranch, Chief 
Judge.] 
a [Reversed in 1 Cranch (5 U. S.) 343.] 
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4. After verdict it is too late to object the 
want of profert of letters of administration — 
or that the action is in the debet and detinet. 

Debt [by Gardner's administrator] against 
the maker of a promissory note— Pleas nil 
debet, and a discharge under the insolvent 
act of Virginia. 

THE COURT refused to admit the record 
of the discharge to be given in evidence be- 
cause it was not authenticated by a certifi- 
cate of the presiding magistrate, according 
to the act of congress (1 Stat 122). 

Mr. Mason, for defendant, contended that 
the act of limitations might be given in evi- 
dence on nil debet. Esp. N. P. 147, 262; 
Roades v.* Barnes, 1 Burrows 9; Draper v. 
Glassop, 1 Ld. Raym. 153; Darby v. Bouch- 
er, 1 Salk. 2TS. * 

Mr. Woodward, for plaintiff. There is a dif- 
ference between debt for rent, and debt on 
a bond or note. In the first case the debt 
arises only from the enjoyment of the thing 
demised. But upon a bond a debt is ac- 
knowledged. Esp. N, P. 233, 234. 

THE COURT refused to admit the act of 
limitations to be given in evidence. See 
[Lindo v. Gardner] 1 Cranch [5 U. S.J 343; 
[note B., Append.] Id. 462, 465. After ver- 
dict for the plaintiff, it was moved, in arrest 
of judgment, 1st, That debt will 'not lie on a 
promissory note. 2d, That it does not ap- 
pear that letters of administration were 
granted to the plaintiff. 3d, That the action 
is in the debet and detinet. 

THE COURT, at a subsequent term, de- 
cided that debt would lie on a promissory 
note, and that the other two objections were 
too late after verdict. 

Reversed by the supreme court of the United 
States (1 Cranch [5 U. S.] 343) because an ac- 
tion of debt will not lie in Maryland, upon a 
promissory note. 

Case No. 5,232, 

GARDNER v. LINDO, 

[1 Cranch, C. C. 592.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S09. 

Bail. 

Mr. Law, for defendant, moved to appear 
without bail on the ground that a suit had 
been before brought upon the same cause of 
action, appearing upon affidavit, which suit 
had been decided by the supreme court of 
the United States in his favor, but not on the 
merits. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) overruled the motion. 

[See Cases Nos. 5,231 and 5,616.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case ISTo. 5,233. 

GARDNER et al. v. The NEW JERSEY. 

[1 Pet. Adm. 223.] 

District Court, D. Pennsylvania. 1S0G. 

Seamen's Wages — Food Allowance — Surplus 
from Sale op Vessel— Liens on Same — Mas- 
ter's Wages— Physician's Wages — Jurisdic- 
tion of Court of Admiralty over Fund. 

[1. A seaman engaged at a foreign port on 
the homeward voyage has the same rights as 
to wages and food allowance as one shipping 
at the point of original departure.] 

[2. The navy ration is the measurement of 
a food allowance on a merchant vessel.] 
[Cited in The Mary, Case No. 9,191.J 

[3. A surplus fund in a court of admiralty 
arising from the sale of a vessel is subject to 
the same trusts and liens as the vessel itself 
was subject to.] 
[Cited in Phillips v. The Thomas Scatter- 
good, Case No. 11,106; Ramsay v. Allegre, 
12 Wheat. (25 TJ. S.) 633; Brackett v. The 
Hercules, Case No. 1,762; The Panama, Id. 
10,703; The Rodney, Id. 11,093. Applied 
in Harper v. New Brig, Id. 6,090; The 
Boston, Id. 1,669; Leland v. The Medora, 
Id. 8,237; The Velocity, Id. 16,911; Ex 
parte Lewis, Id. 8,310; Ex parte Easton, 
95 U. S. 76; Gilbert Hubbard & Co. v. 
Roach, 2 Fed. 394.] 

[4. The sums advanced by a master during a 
voyage for necessaries supplied to a vessel, for 
claims of material-men, or for pilotage are 
liens upon the fund before a court of ad- 
miralty.] 
[Cited in The Jerusalem, Case No. 7.294; 
The Packet Id. 10,654; Westcot v. Brad- 
ford, Id. 17,429; Zane v. The President, 
Id. 18,201; The Santa Anna, Id. 12.325; 
The Stephen Allen, Id. 13,361; Bains v. 
The James & Catherine, Id. 756; The 
Calisto, Id. ,2,316; New Jersey Steam Nav. 
Co. v. Merchants' Bank of Boston, 6 How. 
(47 U. S.) 390; The Richard Busteed, Case 
No. 11,764; The Scotia, 35 Fed. 90S.] 

{5. As the laws of the state of Pennsylvania 
provide for shipwrights and material men at 
the port of outfit, and also regulate domestic 
pilotage, a court of admiralty will not take cog- 
nizance of these matters.] 

[Cited in Cunningham v. Hall, Case No. 3,- 
481; The Kate Tremaine, Id. 7,622.] 

[6. The contracts of the master and physi- 
cian of a vessel are purely personal, and their 
wages are not liens upon the fund.] 
'[Cited in The Eolian, Case No. 4,504; Whit- 
ney v. The Mary Gratwick, Id. 17,591; 
Drink water v. The Spartan, Id. 4,085; Ex 
parte Clark. Id. 2.796; Packard v. The Lou- 
isa, Id. 10,652. Disapproved in The Larch, 
Id. 8,085.] 

[7. A court of admiralty will not favor an in- 
direct lien upon the fund in hand by those 
claimants who cannot sue originally in such 
court, especially where there are adverse inter- 
ests.] 
[Cited in Gates v. Johnson, Case No. 5.268; 
Zane v. The President, Id. 18.201; Wilson 
v. Bell, 20 Wall. (87 U. S.) 224.] 

Mariners' wages and claim for short al- 
lowance. Also petitions of the master 
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[Cooper] and physician for payment out of 
remnants and surplus. The voyage was from 
Philadelphia to Canton, and back to Phila- 
delphia, -with liberty to go to other inter- 
mediate ports. A suit was commenced for 
mariners' wages, in which sundry disputes' 
arose, of no general importance. The wages 
were decreed, and the vessel directed to be 
sold for their amount, together with a sum 
adjudged to the seamen for 26 days short 
allowance of provisions, at one day's pay to 
each mariner for every day full allowance 
was not served out. It was contended that, 
with respect to some of the mariners shipped 
in foreign ports, the voyage should be con- 
sidered, so far as they were concerned, as 
commencing at the ports of shipping the-n 
respectively. And as the act of congress only 
contemplated voyages from the UnLeJ 
States, the case of a seaman engaged in a 
foreign port was not within its purview. But 
this objection was overruled for the follow- 
ing reasons. The voyage was entire, and 
-commenced at Philadelphia, and there end- 
ed. The intermediate circumstances became 
engrafted into the entire voyage, and this 
rode over all subordinate considerations. 
There could be no subdivisions, or apportion- 
ments, except as to the time of service of the 
respective individuals, which determined the 
amount severally due to them. Endless con- 
fusion and difficulties would arise, from such 
•distinctions among the crew, each of whom 
participated in the general contract, and had 
the same rights to any " benefits, as they 
.shared in all disadvantages, arising out of 
that contract The deficiencies of provisions 
accrued on the home passage, in which all 
the mariners were alike engaged. The de- 
cision in the case of Mariners v. The Wash- 
ington [Case No. 9,086J, was taken as the 
guide to determine the quantity and species 
of provisions required on a voyage from 
China; and the navy ration, the rule by 
which the allowance was adjusted. Sub; 
stitutes for articles enumerated in the law 
on this subject, were allowed. The live- 
stock, though legally excluded, was, by con- 
sent counted in, and yet there was a large def- 
icit on the whole. The payment for the short 
allowance, at the rate directed by law, was 
therefore decreed. The ship was sold by the 
marshal, under the decree; and the monies 
arising from the sale, were brought into 
court. There remained a surplus or remnant, 
after payment of all sums adjudged to be 
paid, and the costs and charges, accruing in 
the suit, and on the sale. A petition of James 
Cooper, the master, was presented, stating, 
that he had expended, during the voyage, 
for pilotage, mariners' wages, and other 
charges necessary for the use of the ship, 
§257, which remained unpaid. And that 
there were due to him, for wages as master, 
§S27.60. Another petition, from William 
Baldwin, was also presented, stating, that he 
was employed as physician in and for the 
ship, on her voyage from Philadelphia to 



Antwerp, Canton, and back to Philadelphia. 
And that there remained due to him for his 
services on board, §167. The petitioners 
prayed that the sums due to them respective- 
ly, should be paid out of the surplus monies, 
remaining in court, after payment of all sums 
decreed, and the costs and charges thereon. 
The claim for payment to the petitioners was 
insisted on, under the authority of a dictum 
of Sir William Scott, in the case of The 
Favourite, which it was alleged, justified a 
payment to the master. 2 Rob. Adm. Cas. 
(Phila. Ed.) 197. The justice of his claim was 
farther enforced, by the reasoning in 2 
Browne, Civ. & Adm. Law, 95, where the 
propriety of the master suing in the admiralty 
is advocated, though it is admitted not to be 
practised. Abb. Shipp. 94, was cited to shew, 
that money, paid by the master on a foreign 
voyage, was a lien on the ship. The general 
doctrine, that whatever court had possession 
of the principal, had power over all incidents, 
was relied on, to support the claim of the 
physician. 

BY THE COURT. When I first came into 
this court, I made, in several instances, distri- 
bution of surplus monies, under the idea, 
that I had the power so to do, agreeably to 
the doctrine now stated, to justify me in 
granting the prayers of the petitions. But 
on experience, I found myself involved in 
many difficulties and mistakes, in the appli- 
cation of this doctrine. It was one among 
the mass of irregularities I had to encounter, 
before I established, by frequent decisions, 
and with much consideration, the general 
principles which now prevail. I found it 
best and safest, to fix some general rules, 
applicable to most cases, though at times, 
some anomalous instances should occur, in- 
ducing particular hardships. The rule, by 
which I have governed myself for several 
years past, is, that it shall appear, that a sum 
claimed out of the surplus or remnant, is 
either of itself, or in its origin, a lien on 
the ship, or other thing out of which the 
monies were produced. This rule is not only 
justified by the practice of the civil law, but 
in the English chancery, and even in their 
courts of common law, wherein they are gov- 
erned, when the case requires, by the prin- 
ciples of other courts, having concurrent 
cognizance of the subject matter, either inci- 
dental, or in chief. Many authorities may 
be produced to support this position. In 
chancery, the monies arising from sales of 
lands, are distributed as liable to the same 
trusts or liens, to which the land itself was 
subjected; and so of the produce of any 
subject or thing, originating the suit, or 
matter, under the cognizance or the enquiry 
of the court Whensoever the courts of com- 
mon law have occasion to determine ques- 
tions of admiralty jurisdiction or cognizance, 
the principles of decisions in the admiralty- 
courts are pursued. Their strict adherence 
to preferences, given by liens at common law, 
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is invariable. But it is rare indeed, if at 
all to be discovered, that liens on monies or 
other subjects, are attached by considera- 
tions not originally subsisting, or exclusively 
fixed. 

With respect to the claim of the master, for 
sums paid abroad to mariners, or even here, 
I think, on principle, these, as well as monies 
advanced in foreign ports for necessaries, 
supplied to the ship on her voyage, (however 
it may be at the port of outfit, or where the 
owners reside) are liens, and the ship was 
hypothecated therefor. Claims of material 
men, for supplies afforded to a ship, are with, 
in the jurisdiction of the admiralty, and 
suable there, in England, as well as in other 
states. Pilotage is a necessary expenditure 
on a voyage. If a master pays demands for 
these claims, he represents the claimants, 
and the lien continues on the monies pro- 
duced by the sale of the ship.2 As to pilot- 
age, the master is bound by the laws of 
Oleron, and other maritime" laws, to pay it, 
for the safety of the ship and goods. In 
England a shipwright may sue in the ad- 
miralty, for building a ship for navigation 
on the sea (Rolle, Abr. 534), and for repairing 
a ship. Cro. Car. 296; cited in 2 Bac. Abr. 
(5th Ed.) 180. But as the laws of this state 
provide for shipwrights and material men 
at the port of outfit, and also regulate domes- 
tic pilotage, and the sums due and recover* 
able here, on that account I have generally 
referred parties exhibiting such claims, to the 
state jurisdictions; wishing to avoid all col- 
lisions and conflicts in such cases. I have 
confined this to domestic supplies and pilot- 
age. Those furnished, or paid, in foreign 
ports, or here, on ships on their voyage, and 
not at a port of outfit, the owners being resi- 
dent here, I have reimbursed, or distributed, 
out of surplus monies, where liens or hypoth- 
ecations have appeared to me to have at- 
tached. I have also directed a surplus to 
be paid over to a master, where the owner 
or his authorized attorney or agent, did not 
appear. But this has been done with great 
caution. Wharfage has been allowed out of 
proceeds, as the wharfinger might detain 
the ship until payment. 

1 do not find any precedent or authority to 
warrant my granting the prayer of the mas- 
ter's petition, in the case before me, for his 
wages. His contract is clearly personal, 
and made with and on the credit of the 

2 Although, in strictness, it might he contend- 
ed that the lien was discharged, by payment to 
those who only held it until satisfaction was 
made; I have thought myself authorized to give 
more latitude, from equitable considerations, in 
such, cases, than the inflexibility of rigid legal 
rules would, perhaps, in general permit These 
rules I venerate too much to take unwarrantable 
liberties with them. The allowance to the 
master in this case, was not opposed. He had 
the power to hypothecate the ship for necessa- 
ries, in a foreign port; and was under no obli- 
gation to advance his own money. Wherever 
these advances are made, every security for re- 
payment should be encouraged. 



owners resident here, and not on that of the 
ship. He is the owner's agent, and respon- 
sible to him for his acts, particularly those 
relating to mariners' contracts, and other 
transactions in the affairs of the ship. If 
in any thing he has done wrong, the owners 
may retain; and the contest is cognizable 
in another jurisdiction. If he is also answer- 
able to those furnishing supplies by his 
order, and to the officers and mariners of the 
ship, he is indemnified by such claims being 
attached as liens on the ship, or the monies 
produced on sale, in addition to tbe owner's 
responsibility. He has a farther security in 
the right to collect the freight, and possess 
the fund out of which wages are payable. 
So that the law clearly distinguishes his 
case, as it respects wages, from those usually 
entitled to liens. I have paid out of surplus, 
the wages due to masters of Spanish ships, 
because the laws of Spain entitle them there- 
to: and I always am regulated, in the affairs 
of foreign ships, l>j the laws of the country 
to which they belong. I could discover no 
precedent for this in the laws of any other 
country. 

The maritime laws of England,:* existing be- 
fore our Revolution, and consistent with our 
situation, are yet our laws. It is but recent- 
ly that admiralty cases have been published. 
We have, therefore, unavoidably, recourse 
to their common law books, for authorities. 
These invariably shew, that the master 
"cannot sue in the admiralty court, for his 
contract is on the credit of the owners, and 
not, like that of the mariners, on the credit 
of the ship." 2 Rob. Adm. Cas. 196. These 
authorities, as well as the few maritime 
cases published, also point out what parties 
may sue in admiralty courts. See 2 Bac. 
Abr. (5th Ed.) 181, and authorities cited. 

s The maritime laws, when clearly adopted 
and settled, became part of the English com- 
mon law, which is retained by us to this day, 
in all eases permitted by the principles of our 
government. In a former note on this sub- 
ject,— Thompson v. The Catharina [Case No. 
13,949], — I have either expressed myself im- 
properly, or there was some mistake in copying. 
The words (after "the feudal parts of this- 
law") "and such as are," should be struck 
out, so that it read, "the feudal parts of this 
law inconsistent with the principles," &c. So it 
may be said of any other parts of the com- 
mon law, if such there be. But I do not mean 
to enter into any controversy, as to what parts, 
or in what cases, the common law is obligatory 
and directory in the courts of the United 
States, having on these subjects often declared 
my opinion. Whatever difference of sentiment 
there may exist, as to its being granted by the 
people — delegated to the federal courts— or it 
being required that so it should be— it must be 
indisputably known, to all who are well in- 
formed, that without the rules and provisions 
as settled and made by the common law, the 
courts would he inoperative. The parties hav- 
ing the privilege of suing therein, or those com- 
pelled to become suitors there, would find them- 
selves in a destitute and hopeless condition. 
Proceedings must be new-modelled, and reme- 
dies defined and made efficient. Even crimes 
(as to the jurisdiction over which there is the- 
most discontent and controversy) could not be 
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As to tlie reasonings and opinions of an ele- 
mentary writer, (2 Browne, Civ. & Adm. Law, 
95), whatever weight may be attached to 
them, as theories to shew what the law ought 
to be, I think it safest to be guided by what 
it is. I have had occasion to discuss, in 
several cases, the subjects of maritime juris- 
diction. It will be found that I have en- 
deavoiu*ed to establish it on similar princi- 
ples, where from necessity I was compelled 
to reason, without a precedent to direct me. 
It is certainly founded, for the most part? on 
the subject matter, and not solely on the 
place of making the contract. But I do not 
wish to wander into theories, where respect- 
able precedents can be found. All these are 
opposed to this writer's doctrine. 

The authority of Sir William Scott, whose 
opinions I highly respect, where no diplo- 
matic direction gives a bias to the judgment, 
is more to be depended upon. He seems to 
hold, that surplus and remnants have been 
distributed to the master; or rather, that 
"upon enquiry, no instance has been found, 
in which a master has been permitted to sue 
against proceeds in the registry, except in 
cases of mere remnants and surplus; and not 
even then, if there have been any adverse 
interests opposing it" I have a similar 
wish to that expressed by Sir W. Scott, to 
aid an unfortunate suitor. In that case, the 
bottomry creditor • alone, appeared as ad- 
verse; and his lien reached the remnants 
and surplus.— So that Sir W. Scott was not 
under the necessity of explaining what he 
meant by "adverse interests," or whether he 
distinguished them, by such as were ac- 
companied by liens, or general interests, 
without such preference. In the case under 
consideration, I am given to understand, 
that there are creditors of insolvent part 

described, prosecuted or punished, according to 
any other law now extant. Some of the high- 
est and most of the inferior crimes and of- 
fences, are undefined by any law of the United 
States. For what depends then on any other 
provision, they may he committed with im- 
punity, if common law designations and defini- 
tions, and the forms of process, and modes of 
proceeding are rejected. We have experience 
sufficient to convince us of the inefficiency, and 
often mischief, apparent in attempts to substi- 
tute alterations, or supposed amendments, for 
the rules and principles of the common law. 
It would he more than human, if it were entire- 
ly perfect. If experience and change of cir- 
cumstances suggest alterations, they are hut 
few. In attempting reform in these, if we 
shake the whole fabric, it were better to suffer 
it to remain undisturbed. In another note on 
the same case— Thompson v. The Catharina 
[supra],— I have been also careless or unfortu- 
nate, in expressing myself, on another part of 
the subject The two last sentences of the last 
paragraph of the first note should read thus — 
"an agreement not to bring a suit to enforce 
performance of a contract, if made for a time 
limited, is well; but if made posterior to the 
bond, contract, or agreement, indefinitely, it 
amounts to a general release." See Carth. 64; 
Comb. 123, 4. 



owners, whose interests are adverse to the 
master's claim; and who certainly deem 
themselves equally entitled to payment; be- 
side, if the master can obtain his object in 
this mode, it will establish a precedent for 
such applications in all future cases, wherein 
monies arising from sales of ships for wages, 
or other causes, are ordered into court Thus 
a lien will be created; and, though not 
originally attaching directly, will be <fixed 
by circuitous and indirect means. I shall 
continue to adhere to the principles I have 
endeavoured to establish, not to admit the 
distribution or payment of surplus, to others 
than those who originally had liens, or legal 
appropriations, on the object from which 
the monies in court were raised. 

From what has been stated it appears, 
that there is no foundation for the claim .of 
the physician. It is true that a court having 
possession of the principal, has power over 
its incidents. But these incidents must rise 
out of the principal, or be in connexion with 
it, or flow consequentially from it Thus, if 
the original cause arises at sea, and matters 
happen on land dependent upon it, the ad- 
miralty has still jurisdiction. So of goods 
taken piratically, or as prize, at sea, and 
brought to land— sails, or- other apparel or 
furniture, taken from a ship under cogni- 
zance of the admiralty, and brought to land. 
So of all questions consequential to that of 
prize, &c. See authorities cited, 2 Bac. Abr. 
178-180. Thus if claims, or Jiens, are legally 
attached to things, or monies under the 
cognizance, or within the jurisdiction of the 
admiralty, this court has power to decide re- 
specting them. But it does not follow, that 
claims independent of such things, or monies 
produced from them, and mere personal de- 
mands on their owners, are within the rea- 
son of, or entitled to the remedy, prescribed 
by this principle; and I deem it an exclusion 
from a distribution, or a claim to a surplus, 
unless a lien or appropriation is precedently 
and legally fixed, that those who claim such 
distribution, could not sue in the admiralty 
for their demands. There is no doubt that 
the physician has no capacity, as such, to 
bring a suit in the admiralty court for his 
demand, which is merely personal, on the 
owner, or owners of the ship. The amount 
of the master's claim for $257, as stated in 
his petition, for monies expended during the 
voyage, for the purchase of necessaries re- 
quired in the service of the ship, and wages 
paid to mariners, is directed to be paid. The 
claim for his wages is disallowed; and the 
prayer of the petition of Dr. Baldwin cannot 
legally be granted. 

I have gone so much at large into this- 
subject that the principles established in 
its discussion, may regulate future claims 
to monies brought into court, under similar 
circumstances- 
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Case No. 5,234. 

GARDNER v. PEYTON. 

[o Cranch, C. 0. 561.] * 

Circuit Court, District of Columbia. May 
Term, 1839. 

Pleading — Non Assumpsit within Five Tears 
upon Promise to Collect and Ac- 
count for Money. 

1. Non assumpsit within five years, &c, is 
not a good plea to an action of assumpsit upon 
a promise to collect money and account for it. 

2. The cause of action does not arise until 
the money has been received by the defendant 
and demanded by the plaintiff. 

Assumpsit by the defendant [F. Peyton, 
Jr.], as an attorney at law to collect a debt 
due to the plaintiff's intestate [Z. Gardner], 
.and to account for the same when collected. 
The declaration avers that the defendant 
collected the money, but refused to pay it to 
the plaintiff on demand. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) on general demurrer, decided that 
the plea of non assumpsit infra quinque 
aunos, was not a good plea to an action upon 
such a promise. 

At the trial, upon the issue on the plea of 
actio non accrevit, Mr. Neale, for the defend- 
ant, contended that the action accrued upon 
the receipt of the money by the defendant, 
and cited 3 Bl. Coinm. 25; Laws Ya. Nov. 19, 
1792, p. 97, § 12; Laws Va. Dec. 19, 1792, 
for limitation of actions, p. 107, § 4; Taylor 
v. Armstead, 3 Call, 200; Kinney v. McClure, 
1 Rand. [Va,] 284; 2 Har. Dig. 1458; Man- 
ning's Index, 57; 2 Tuck. *BI. Comm. 388, 
430; and thereupon moved the court for an 
instruction to the jury to that effect. 

But THE COURT refused, and stopped 
Mr. Taylor, for the plaintiff, who was about 
to reply; being of opinion that the cause of 
action did not accrue until demand of pay- 
ment, and the defendant's refusal to pay. 

Verdict for the plaintiff. 



Case Mb. 5,235. 

GARDNER et al. v. The ROSEDALE. 

[2 N. J. Law J. 83.] 

District Court, D. New Jersey. Feb. 11, 1879. 

Maritime Liens— Materials Furnished on^ 
Owner's Credit. 

[Where the proof shows that the credit for 
materials furnished to a vessel was not given 
to the vessel alone, but to the owner, the only 
action for the price of the materials is against 
the owner in personam.] 

The libellants having proved that they fur- 
nished materials for a vessel upon the per- 
sonal responsibility of the owner, the libel 
was dismissed. 

NIXON, District Judge. This is a libel in 
rem to recover the amount due the libellants 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



for furnishing seats to the steamer Rosedalo. 
Both the libellants and claimant reside and 
cany on business in New York, and the 
steamer is owned and registered there. She 
was built at Norfolk, Va., in the year 1877, 
by George W. Beach for the claimant for the 
sum of $54,000. The putting in of the seats 
was in the original contract for her construc- 
tion, and the seats were ordered by the 
builder, Beach, before the vessel was 
launched, but to save the transportation to 
Norfolk, she was brought to Hoboken, N. J., 
for the purpose of receiving the seats. After 
she reached there, and about the time the 
libellants began to furnish the articles, they 
learned that Beach had had trouble about 
paying his bills, and the work was suspend- 
ed until some more satisfactory arrangement 
was made respecting payment for the same. 

One of the clerks of the libellants called up- 
on the owner's brother, Philemon Smith, 
who he understood was authorized to act for 
his brother in all matters pertaining to the 
steamer, and procured from him a promise 
that his brother would pay the bill if the 
seats were furnished. Mr. Gardner, one of 
the libellants, swears that it was in conse- 
quence of this personal guaranty by the own- 
er that the debt was contracted. The claim- 
ant on the other hand insists that the mate- 
rials were furnished and the work done on a 
contract with the builder, Beach, and as it 
came" without the original contract for build- 
ing and equipping the vessel, a libel in rem 
is not maintainable, because the contract 
was not maritime. The difficulty about the 
libellants' case is, that the proof which they 
offer, that Smith, the owner, agreed to pay 
for the seats, discharges the steamboat from 
all liability by a proceeding in rem. If the 
testimony is true, the credit was not given to 
the vessel, but to the owner, and in such 
cases the only remedy for the creditor is 
against the owner in personam. 

All lien is lost, if any ever existed under 
the local laws, by lapse of time; and upon 
the proofs the libellants must be left to their 
personal remedy against the owner. The li- 
bel in rem is dismissed with costs. 
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Case No. 5,236. 

GARDNER v. SHARP. 

[4 Wash. C. C. 609.] i 

Circuit Court, D, New Jersey. Oct. Term, 
1820. 

Real Property— Possession under Two Titles 

— The Better Title— Estoppel— Grant from 

Proprietaries— Survey— Limitations. 

* 1. The rules of law as to removal from one 
state to another, as the same affects judicial 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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citizenship, and the jurisdiction of the courts 
of the United States. 
[Cited in Doyle v. Clark, Case No. 4,053'.] 

2. The statute of 21 Jac. I. as to twenty 
years possession, was not adopted in New Jer- 
sey by force of the act of 1727; the action of 
ejectment having been always considered on 
the same footing as the writ of right. 

3. To show a title out of the proprietaries, a 
grant, warrant and survey under the proprie- 
tors, or length of possession against them, may 
be shown. 

4. A, being tenant in tail of the land in dis- 
pute, conveys the same in fee with a general 
warranty to B, who had a title to the land by 
a warrant and survey under the proprieta- 
ries, and who, on such conveyance by A, went 
into possession and retained it ever afterwards. 
In an ejectment by the issue in tail of A 
against B, the latter is not estopped to deny 
the validity of the plaintiffs title and to set up 
his own paramount title against? him. Estop- 
pels operate equally and reciprocally. The 
plaintiffs claiming per formam doni cannot be 
estopped: so neither can the defendant. 

[Cited in The City of Aurora v. West, 22 
Ind. 520; Evans v. Evans, 29 Pa. St. 279.] 

5. How far a survey and report of a deputy 
surveyor, returned to the surveyor general's 
office and adopted by him, and by him reported 
to and accepted by the council of proprietaries 
and ordered to be recorded, passes the title 
out of the proprietors. When these things are 
done, the title of the party relates back to the 
survey. 

0. If a man has two titles to land, one de- 
feasible, and the other indefeasible, and he en- 
ters generally, the law adjudges that he entered 
under his better title. 

7. The defendant, at the time he purchased 
and received a conveyance of the land in dis- 
pute from the tenant in tail, the ancestor of 
the plaintiff, had a regular survey under a 
warrant for the same land, which survey had 
been returned by the surveyor general to the 
council of the proprietors, and was by them 
accepted and ordered to be recorded, and was 
so. Having both these titles, the defendant en- 
tered in 1753, and has ever since retained the 
possession. The tenant in tail, died in 1775, 
leaving a son, the father of the plaintiff, who 
died in 1776. This suit was brought about 
1815. Held, that this action is barred by sixty- 
years possession under the first, and by thirty 
under the second of the act of limitations, of 
the act of the 5th of June, 1787. 

This was an ejectment to recover a tract 
of land in the state of New Jersey. The 
declaration avers [Mary Gardner] the lessor 
of the plaintiff to be a citizen of Pennsyl- 
vania, and the defendant a citizen of New 
Jersey. The title of the lessor of the plain- 
tin! was as follows: The will of John Kyd, 
dated the 16th of October, 1750, by which 
he devises to his son Isaac the land in contro- 
versy in fee tail. Deeds of lease and release 
dated in March 1737, by John Chainpness to 
John Kyd, for a tract of land, of which the 
tract in question is a part A deed of bar- 
gain and sale for this land, dated the 9th 
of Xoveinber 1753, from Isaac Kyd, the ten- 
ant in tail, (John Kyd the devisor being then 
dead) to Joseph Sharp in fee simple, with a 
general warranty. 

Evidence was given that Isaac Kyd died 
some time in the year 1776, leaving Ebenezer 
his heir at law and issue in tail, who died, 
In the year 1777, leaving the lessor of the 
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plaintiff, then four or five years of age, his 
heir at law and issue in tail; that she mar- 
ried under age, but came of age before 1795, 
in which year her husband died. In the 
year 1799, she married one * * *, who- 
died in the year 1S08, and in the same year 
she married one * * *, who died in the- 
year 1814. In 1817, she married Gardner, 
who died some time in 181S or 1819. Evi- 
dence was also given, that after the convey- 
ance by Isaac Kyd to Joseph Sharp, the latter 
went into possession under that deed; and 
that the possession has ever since remained 
in the said Sharp and his family claiming 
under him. 

The defendant gave in evidence a survey 
returned by Jacob Itichman, deputy surveyor 
to James Alexander, surveyor general, dated 
the 27th of March 1753, signed by him as 
deputy surveyor, which paper is certified by 
the surveyor general to be a true copy from 
the return filed in the office of the surveyor 
general at Burlington. It sets forth, that by 
virtue of a warrant dated the 4th of August 
1743, for fourteen hundred and fifty-nine 
acres, and of another for eight hundred and 
sixty-three acres, dated the 3d of August 
174S, to the legatees of Thomas Iiambert, 
and of an assignment by said legatees to 
John Beaumont of said parcels of land, and 
of a conveyance hy said Beaumont to Isaac 
and Joseph Sharp for one thousand acres, 
part thereof, he had surveyed for Joseph 
Sharp ninety-one acres, part thereof, by cer- 
tain metes, bounds and marks, all of which, 
are minutely stated. He also gave in evi- 
dence a paper signed "James Alexander, 
Surveyor General," dated the 10th of De- 
cember 1755, which certifies that by virtue* 
of the two warrants, conveyance by Lam- 
bert's legatees to Beaumont, and by Beau- 
mont to Isaac and Joseph Sharp, as set 
forth in the above report and survey of 
Bichman, "he had caused part thereof to be 
surveyed for Joseph Sharp, in part of his 
share thereof, by his lawful deputy Jacob 
Richman." It then proceeds to state the 
boundaries by course and distance, pre- 
cisely as they are stated in the report 
of the deputy surveyor, containing ninety- 
one acres. At the foot of this paper, above 
the signature of the surveyor general who 
certifies the copy, is the following authentica- 
tion: "February 5th, 1750, inspected and 
approved by the council of proprietors, and 
ordered to be recorded." Evidence was also 
given by one witness, who had surveyed the 
land, that the above survey covers the whole 
of the tract conveyed by Kyd to Sharp. But 
this was contradicted by another wituesa 
who had also surveyed the land. 

It was admitted that the title of Joseph 
Sharp, whatever it was, was regularly vested 
in the defendant, under a devise in his will. 
It was also proved that the possession of the- 
land, in dispute, had continued constantly in 
the family of Joseph Sharp, from the year 
1753 to the present time. The plaintiff then. 
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gave the following evidence to prove a title 
under the proprietors prior to that set up 
for the defendant under the above survey in 
1753, viz.: A deed from Lord Berkley to 
John Fenwick, dated the 18th of March 1673, 
for one half of the province of New Jersey. 
Deed from Fenwick to Edward Champness 
and wife, dated the 14th of March 1674, for 
two thousand acres, to be taken and sur- 
veyed out of the undivided moiety of New 
Jersey, in such manner as he, or the governor 
and council in his absence, or the surveyor 
general should think tit, in the most equal 
way with the other proprietors. An assign- 
ment by Edward Champness to his son John 
in 1704, of the above two thousand acres. 
Deed, 30th of November 1676, by Fenwick to 
Hedges and wife for two thousand acres of 
land, similarly expressed with that to Champ- 
ness. On the 2d of April 1725, under a war- 
rant to Coxe for two thousand acres, and an 
assignment of twelve hundred and thirty- 
three acres, part thereof, to Hedges, there 
were surveyed for him ten hundred and sixty- 
seven acres, beginning at a corner of John 
Kyd's land. Hedges, by deed, 30th of No- 
vember 1725, released to John Kyd all his 
right to two hundred acres, then in the occu- 
pation of said Kyd. A bond, 12th of Octo- 
ber 1720, by John Champness and Sarah Hall, 
conditioned to convey to John Kyd two hun- 
dred acres, to be taken out of any part of 
the undivided estate, manors or lands of 
John Fenwick, deceased. 
Points made by the plaintiff's counsel: 

(1) This court has jurisdiction of the cause, 
the weight of evidence being in favour of the 
averment that the lessor was a citizen of 
Pennsylvauia when this suit was brought. 

(2) Upon the death of Ebenezer Kyd in 1777, 
the lessor of the plaintiff became entitled to 
the land in controversy, as issue in tail un- 
der the will of John Kyd. (3) The defend- 
ant having purchased and received from 
Isaac Kyd a: conveyance in fee simple of 
this land, under which he took possession 
thereof, he is estopped to set up a paramount 
title under the warrant and survey to Joseph 
Kyd, or in any manner to controvert the 
title of Isaac Kyd. The title of Joseph 
Sharp under the warrant and survey was 
not perfected or vested in him until the year 
1756, when the survey was approved by the 
board of proprietors, (the report of the sur- 
veyor general not referring to that of his dep- 
uty by its date) before which period, Sharp 
was in possession under Kyd. Rev. Laws, 
SI; Coxe [1 N. J. Law] 172, 432; 10 Johns. 
293; 1 South. [4 N. J. Law] 260. (4) The 
deeds from Berkley and Fenwick, and the 
subsequent conveyances down to John 
Champness, show a title out of the proprie- 
tors prior to the warrant and survey under 
which the defendant claims; or if there be 
any deficiency in this chain of title, the jury 
ought to presume a grant and possession 
under it, as far back as 1674, to those under 
whom John Kyd claimed. (5) The plaintiff 



is not barred under the act of assembly of 
June 5, 1787 (Rev. Laws, 81), by a possession 
of sixty years; because, in this case, the 
limitation did not begin to run before 1775, 
when Isaac Kyd died; nor by thirty years 
possession, because Joseph Kyd's possession 
did not commence under a proprietary right, 
but under Isaac Kyd; nor was the posses- 
sion obtained under a bona fide purchase 
from a person supposed to have a legal right 
to the laud, as the demise in John Kyd's 
will, showing that Isaac was only tenant in 
tail, is recited in the deed of Isaac Kyd 
to Sharp. Nor is he barred by twenty 
years possession, under the act of 1799, be- 
cause, after the number of years of the vari- 
ous disabilities of the lessor of the plaintiff 
are added together, and deducted from the 
whole time, since her right accrued, twenty 
years prior to the bringing of this suit have 
not run against her. Rev. Laws, 410; 2 
South. [5 N. J. Law] 850; Willis, 9, 11; 4 
Johns. 211; 2 Halst [7 N. J. Law] 16-18. 
(6) The plaintiff has a title by possession of 
twenty years against the proprietors, which 
is a sufficient title under the act of 1727 
(Allison's Laws, 72), which adopts all the 
English statutes of limitations, and amongst 
them that of 21 Jac. I. (7) At all events, the 
plaintiff is entitled to recover so much of the 
land conveyed by Isaac Kyd to Joseph 
Sharp, as is not covered by the warrant and 
survey of Sharp. 

For the defendant it was contended: (1) 
That this court has not jurisdiction of 
the cause, the evidence clearly proving 
that the lessor of the plaintiff was a citizen 
of this state when this suit was brought. 
(2) The paramount title of Joseph Sharp 
under his warrant and survey returned, 
approved, and recorded, defeats that of John 
Kyd, in whom no title under the pro- 
prietors is shown, either documentary, or 
possessory. The title pretended to be set up 
under Fenwick is totally defective, not only 
because the recitals in the quinque partite 
deed, and in other documents stated in 
Learn, and Spicer, show, that Fenwick never 
had any beneficiary interest in West Jersey 
under the deed to him from Lord Berkley, 
but because, if he had, no title from him to 
the land in controversy is deduced down to 
John Kyd. (3) The possession of Sharp was 
under his wan-ant and survey. But whether 
so or not the doctrine of estoppel does not 
apply, or if it does, as it must operate equal- 
ly and reciprocally, it will estop the lessor 
of the plaintiff to deny that Sharp acquired 
a complete legal title in fee simple, under 
his deed from Isaac Kyd. Co. Litt. 352. 
(4) The title of Sharp, though not perfected 
till his survey was returned and approved 
and ordered to be recorded, commenced at 
the date of the survey; those acts when 
done, relating back to the survey reported 
to the surveyor general. 1 Halst. [6 N. J. 
Law] 11. (5) The plaintiff is barred by sixty 
years possession, which commenced in the 
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year 1753. He is also barred by thirty years 
possession, even if the limitation began to 
run in 1776, for it then ran over all the sub- 
sequent disabilities of the lessor of plaintiff. 
It was founded on a proprietary right, and 
also it was obtained bona fide, from a per- 
son in possession supposed to have a legal 
right; for the deed of Kyd to Sharp asserts 
a. legal fee simple estate in the grantor, 
which it conveys with general waixanty, and 
no doubt both parties supposed that such 
was the estate vested in the grantor. 18 
Johns. 355, 3C0; Pa. St 447; Cowp. 217; 
Ball. Lim. 19. (6) The statute of limita- 
tions of 21 Jac. I. in relation to ejectments, 
was not adopted or introduced into this prov- 
ince by the act of 1727, and nothing short 
of sixty yeaxs, the bar to the writ of right, 
barred the ejectment; the latter having al- 
ways been considered as on the footing of 
the former, prior to the act of limitations of 
1787 and 1799. Cose [1 N. J. Law] 222; 2 
Halst [7 N. J. Law] 11. 

Elmer & Wall and L. H. Stockton, for 
plaintiff. 
R. Stockton and Mr. Jeffers, for defendant. 

WASHINGTON, Circuit Justice (charging 
jury). The first question for the considera- 
tion of the jury is, whether this court can 
take jurisdiction of the cause now under 
consideration. This depends upon the ques- 
tion, whether the lessor of the plaintiff was 
a citizen of the state of Pennsylvania, as the 
declaration avers, at the time this suit was 
brought; or was a citizen of this state, as the 
defendant insists. And this is always a 
mixed question of law and fact The deci- 
sion of the former rests with the court; the 
latter must be determined by the jury. 

In reference to the jurisdiction of the 
courts of the United States, citizenship 
means domicil— home— permanent residence. 
When a citizen of one state removes to an- 
other, and a question of jurisdiction arises, 
it must be decided by the quo animo which 
induced the removal. If it was to remain 
permanently in the state to which he has 
emigrated, it amounts to a change of domicil 
and of citizenship. If it was merely for a 
temporary purpose, he can be considered 
only as a sojourner in the state to which he 
has gone. Length of residence, although it 
may afford evidence of the real intention of 
the party in changing his place of residence, 
is not of itself a criterion of change of domi- 
cil. If the intention of the party be bona 
fide to change his domicil, the residence of a 
day at his new home constitutes him a citi- 
zen of the state to which he has removed. 
If, on the contrary, his removal was accom- 
panied by the animo revertendi, he is con- 
sidered in law but as a sojourner in the state 
where he has fixed his temporary residence, 
although that residence may have continued 
for years. If the removal be for the purpose 
of giving jurisdiction to the courts of the 
United States, it is a fraud upon the consti- 
tution and laws of the United States; unless 



it was also accompanied by an intention 
in the party to change his domicil. For 
although such a motive, if proved, may sub- 
ject the good faith of the transaction to 
suspicion; still it will not be sufficient to 
prevent the change of citizenship if that was 
bona fide the intention of the removal, and 
change of domicile was bona fide. Having 
laid down these general principles for the 
information of the jury, it will be for them 
to apply them to the facts of the case. 
(Here the judge summed up the evidence in 
relation to this point.) 

We have now come to the merits of the 
cause, which involves the two following 
general questions: (1) Has the lessor of the 
plaintiff shown such a title to the land in 
controversy, as to entitle him to a verdict? 
And if he has, then (2) Is his right barred 
by the act of limitations? 

1. The title of the lessor, as deduced by 
the opening counsel, commences with a deed 
in the year 1737, from John Champness to 
John Kyd, for three hundred acres of land, 
including that in dispute, then in the pos- 
session of Kyd. The will of John Kyd in 
1750, by which he derives the land in con- 
troversy to his son Isaac, in fee tail. On the 
9th of November 1753, Isaac conveyed the 
same to Joseph Sharp, in fee simple, with 
general warranty, who entered thereon in 
the course of that year. Isaac died in the 
year 1776, leaving a son Ebenezer, his heir 
at law, and issue in tail. In the year 1777, 
Ebenezer died, leaving the lessor of the 
plaintiff, then an infant, his heir at law, and 
issue in tail. In this chain of title it is 
manifest that an essential link is wanting, 
and that is, a grant, or something equiva- 
lent thereto, to pass the title out of the pro- 
prietors to some person under whom the 
lessor claims. This was to be effected by 
warrant and survey duly made and returned, 
approved by the council of proprietors, and 
recorded, or by length of possession. Wheth- 
er the title could pass out of the proprietors 
by any other mode, need not be decided, as 
none such was alluded to in this case by 
the opening counsel. No warrant or survey 
in favour of any person under whom the 
lessor claims, has been given in evidence. 
But a title is asserted under the grant from 
Lord Berkley to John Fenwick, and sundry 
conveyances by Fenwick and others, claim- 
ing under him, which must now be attended 
to. Whether Fenwick ever had a title, other- 
wise than as trustee, to West Jersey, may, 
at least, admit of a doubt; but supposing his 
title to have been indisputable, it remains to 
be seen whether it passed, in respect to the 
land in dispute, to any person under whom 
John Kyd claimed. The deeds from Fen- 
wick to his two sons in law, Edward 
Champness, and Samuel Hedges, and their 
wives, were for two hundred acres to each, 
to be taken out of the undivided moiety of 
New Jersey. These deeds could pass a title 
to no specific tracts of land until they were 
surveyed, and no evidence of any such sur- 
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veys lias been given. Neither does it appear 
to what tract of land the release of Hedges 
to John Kyd, of the 30th of November 1725, 
for two hundred acres, applied. 

But it is contended by the plaintiff's coun- 
sel, that the jury may, and ought, to pre- 
sume an ancient survey of the lands granted 
by Fenwick to his sons in law, founded upon 
those grants. Were it to be admitted that 
the evidence laid a sufficient ground for such 
a presumption, it is still open to be rebutted 
by other evidence, leading to the conclusion 
that no such survey was made. The follow- 
ing circumstances are now submitted to the 
consideration of the jury in support of this 
conclusion : 

(1) After a thorough search of the records 
of the surveyor general's office, from the 
year 16S6, the present surveyor general has 
deposed that he could find no survey of this 
land in favour of Fenwick, Edward or John 
Champness, John Kyd, or any other person, 
except Joseph Sharp, in the year 1753. He 
stated that the records in that office did not 
extend farther back than the year 1686. 

(2) The bond of John Champness and Sa- 
rah Hall, before mentioned, to John Kyd, 
given as late as the 12th of October, 1720, af- 
fords strong evidence that no survey had 
then been made: since it obliges the obligor 
to convey two hundred acres of land, not by 
metes and bounds, or by any other descrip- 
tion, but to be taken out of any part of Fen- 
wick's undivided moiety. 

(3) The assignment of Edward Champness 
to his son John, in the year 1704, (eighteen 
years after the year 16S6,) of his interest in 
the two hundred acres granted to him by 
Fenwick, makes no mention of any such sur- 
vey, and gives no description of the said land 
by metes and bounds, or otherwise. 

(4) By the act of 1719 (Rev. Code, § 11) it is 
enacted, "that all surveys heretofore made, 
the certificates whereof are in the hands of 
any of the inhabitants of the province, or any 
of the neighbouring provinces, which are not 
within two years; and that all surveys here- 
tofore made, the certificates whereof are in 
the hands of the people living beyond seas, 
which are not, within three years after the 
publication hereof, duly recorded, either in 
the recorder's office or in the surveyor gen- 
eral's record of the respective division in 
which such lands are surveyed; be for ever 
hereafter void, and of none effect; and any 
succeeding survey, duly made thereof and re- 
corded, shall be as good and sufficient as if 
no former survey had been made." This was 
certainly a very awakening act, and it is to 
be presumed, would have induced all persons 
who had surveys of their lands previously 
made, to have them recorded within the pre- 
scribed periods. But admit that a survey of 
the land prior to 1719, instead of being pre- 
sumed into existence, were proved by posi- 
tive evidence, I am at a loss to imagine how 
the plaintiff could extricate himself from the 
effect of this law, which declares it to be 
void for want of being recorded, and gives 



validity to the subsequent survey made in 
1753. for Joseph Sharp. This difficulty was 
foreseen by the plaintiff's counsel, and the 
answer given to it was, that the law can only 
make void such unrecorded surveys in fa- 
vour of subsequent surveys, made without 
notice of such prior unrecorded surveys. 
Let this for the present be admitted. It may 
still be asked, what proof has been given 
that Sharp or the deputy who surveyed the 
ninety-one acres in 1753, had notice of a sur- 
vey not now produced, nor evidence given of 
its existence, but which the jury are now 
called upon to presume did once exist? 

As to a possessory right in John Kyd, or 
those under whom he claims against the pro- 
prietors, none is pretended beyond twenty- 
eight years, from 1725 to 1753, when Sharp's- 
survey under his warrant was made. This, 
it is contended by the plaintiff's counsel, is- 
sufficient under the act of 1727, which it is 
supposed adopts the statute of limitations of 
21 Jae. I. of twenty years. But I take this 
question to be otherwise settled by the su- 
preme court of this state, where it has been 
decided, that the action of ejectment had al- 
ways been considered as on the same foot- 
ing with the writ of right, and that the stat- 
ute of Jacobus in that respect did not extend 
to this state. Den v. Pissant, Coxe [1 N. J. 
Law] 222; Den v. Morris, 2 Halst [7 N. J. 
Law] 11. 

I do not understand the plaintiff's coun- 
sel to have denied that a right by grant, war- 
rant and survey from the proprietors, or 
length of possession against them, is an es- 
sential link in their chain of title. But they 
deny that it lies in the mouth of the defend- 
ant to question the validity of the plaintiff's 
title, or to set up an adverse paramount one 
against her; because he is estopped to do ei- 
ther by the deed from Isaac Kyd, which con- 
veyed a fee simple estate in the laud in con- 
troversy to Joseph Sharp. The answer given 
to' this argument by the defendant's counsel 
is conclusive. If he is estopped to deny the 
title of the lessor to this land, because her 
ancestor, the tenant in tail, granted to Jo- 
seph Sharp a fee simple interest in it; she 
must be estopped to deny the title so con- 
veyed by that deed, since estoppels operate 
equally and reciprocally. But the fact is, 
that the doctrine of estoppels has no applica- 
tion to this case. The deed from Isaac Kyd 
passed a bare fee to Sharp, and both of those 
parties were estopped to deny that title. But 
the lessor is neither party or privy to that 
deed, but a mere stranger, claiming, not un- 
der Isaac Kyd, the tenant in tail, but under 
John Kyd, the donor, per forman doni. She- 
then is not estopped by that deed to assert 
her title as issue in tail, and consequently 
the defendant is not estopped to deny her 
right to the land, or to set up a better title 
against her. Whether the survey for Sharp 
in 1753 covers the whole of the land in con- 
troversy, may be a question of doubt. One- 
witness has sworn that it does, and another 
witness that it does not. But if the jury 
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should be of opinion that the plaintiff has 
failed in showing a title, this will he an im- 
material point in relation to this branch of 
the cause, since the defect in the title of the 
lessor will be fatal to her recovery of any 
part of the land to which she sets up a claim. 

2. The next question to be considered is, 
whether, if the plaintiff has shown a title to 
the land in dispute, it is barred by either of 
the acts of limitation? and this may in some 
measure depend upon the decision of two 
preliminary questions. (1) When did Joseph 
Sharp's title under his survey commence? 
(2) Under what right did he enter? 

(1) On the 27th of March, 1753, Jacob 
Richman, deputy surveyor, having in his pos- 
session certain warrants, one thousand acres 
whereof had been regularly conveyed to 
Joseph Sharp, entered upon the land in con- 
troversy, and surveyed for him ninety-one 
acres by metes and bounds. This survey, 
with his report, he returned to the surveyor 
general, who placed it amongst the files in 
his office, as was the uniform practice of that 
department. He adopted the work as his 
own, after having made some immaterial 
formal alterations in the report or certificate 
of his deputy, such as omitting to state the 
corner trees, and specifying the names of 
Lambert's legatees, in whose favour the war- 
rants issued. On the 10th of December, 1755, 
he made a regular certificate of the survey 
thus amended, and reported to the council 
of proprietors that by virtue of those war- 
rants, and conveyances from the original 
warrantees to Sharp, he had caused part 
thereof to be surveyed for said Sharp by 
certain metes and bounds, by his deputy, 
Jacob Richman, containing ninety-one acres. 
He does not describe Riehman's survey by 
its date, which he omits altogether; but the 
recitals, the courses and distances, and the 
beginning, are precisely the same in both re- 
ports, and it is admitted by the plaintiff's 
counsel that they both describe the same 
identical parcel of land. The survey and re- 
port of the deputy surveyor is a regular office 
paper, belonging to the archives of the sur- 
veyor general's' office, and is the foundation 
of the surveyor general's certificate and re- 
port to the board of proprietors. The evi- 
dence of the surveyor general given in this 
cause is material. He stated that the date 
of the survey and report of the deputy is 
sometimes inserted in the certificate of the 
surveyor general, and is sometimes omitted. 
That according to the regular practice of the 
office the original survey and report of the 
deputy is put upon the files; for the purpose 
of being referred to by the surveyor general, 
to see when the survey was actually made, 
and to settle priorities of titles, where there 
are different surveys for the same land. He 
further stated that it had been, and continued 
to be, the practice for the surveyor general 
to alter and correct the report of his deputy, 
and that the report and certificate of the 
surveyor general, with these corrections, is 
9FED.OAS.— 76 



returned to the board of proprietors; and if, 
after examination, it is there approved, it is 
ordered to be recorded. The result of all this 
then is, that the survey of this ninety-one 
acres of land was duly made on the 27th of 
March, 1753— was reported to the council of 
proprietors by the surveyor general on the 
10th of December, 1755, and was approved 
and ordered to be recorded on the 5th of Feb- 
ruary, 1756. It is admitted on all hands, that 
the survey passes no title whatever unless it 
be approved hy the council of proprietors 
and ordered to be recorded. But when this 
is done, we have the authority of the late 
Chief Justice Kirkpatrick for saying, that the 
title relates back to the survey; and this po- 
sition, upon general principles of law, seems 
to be incontrovertible. The title then of 
Joseph Sharp to the ninety-one acres of land, 
commenced on the 27th of March, 1755. 

(2) Under what title did Joseph Sharp en- 
ter? One witness, who was but nine years 
old in the year 1755, has deposed, that he 
entered under Kyd's title; but this is obvious- 
ly an inference of the witness from the cir- 
cumstance of Sharp having received a deed 
from Isaac Kyd in November 1755, after 
which he went into actual possession of the 
land; for he does not state any -declarations 
or acts of Sharp to warrant his conclusion. 
But be this as it may, and admit that Sharp 
did not enter until after the date of Isaac 
Kyd's deed in November 1755. He then en- 
tered, having two titles to the land; one prior 
and indefeasible under his survey, and the 
other posterior and defeasible after the death 
of Isaac Kyd. In such a case, the law ad- 
judges that he entered by his paramount and 
better title; and this entry was adverse to 
the title of Isaac Kyd. 

Now what says the act of limitations? The 
first section of the act of the oth of June 1787 
[supra] declares, "that sixty years actual pos- 
session of any lands, &c. uninterruptedly 
continued by occupancy, descent, conveyance 
or otherwise, in whatever way or manner 
such possession might have been commenced 
or have been continued, shall vest a full and 
complete right and title in every actual pos- 
sessor or occupier of such lands, &c. and shall" 
be a good and sufficient bar to all claims that 
may be made or actions commenced by any 
person whatever for the recovery of such 
lands." It is not to be questioned that Joseph 
Sharp and those claiming under him, have 
had upwards of sixty years' actual possession 
of the land from the year 1753 to the institu- 
tion of this suit The case is equally clear 
against the plaintiff, under the second sec- 
tion of this act; which declares that thirty 
years' actual possession of any lands, &c. un- 
interruptedly continued as aforesaid, wher* 
ever such possession commenced or is found- 
ed upon a proprietary right duly laid thereon, 
and recorded hvthe surveyor general's office 
of the division in which such location was 
made, or in the secretary's office, agreeably to 
law, &c. shall be a good and sufficient bar to 
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all prior locations, rights, titles, conveyances 
or claims whatever, not followed by actual 
possession as aforesaid, and shall vest an 
absolute right and title in the actual pos- 
sessor and occupier of all such lands, &c. 
This act has the usual savings in favour of 
infants, femes covert, persons non compos, 
or without the United States at the time the 
said right or title first descended or accrued; 
who are allowed to bring their actions with- 
in five years after the removal of these disa- 
bilities. Under this section, it is quite imma- 
terial whether Joseph Sharp entered under 
Kyd's title or not, or whether his title under 
the survey commenced in 1753 or 1755; for in 
the latter case, having a good title under his 
survey, his possession was founded upon a 
proprietary right, duly laid on the land, and 
recorded in the surveyor general's office, &c. 
although it might not have commenced upon 
such right This possession began to run in 
1776, adversely to Ebenezer Kyd, and con- 
sequently ran over all the subsequent disa- 
bilities of the lessor of the plaintiff, and so 
continued for more than thirty years before 
the bringing of this suit. 
The jury found for the defendant. 

Case Wo. 5,237. 

GARDNER v. SIMPSON. 
[2 Cranch, C. C. 405.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 
Slavery— Freedom. 
A Virginian slave is not entitled to freedom, 
under the Maryland act of 1796, c. 67, by be- 
ing hired to a resident of the county of Wash- 
ington for a limited period. 
[Cited in Maria v. White, Case No. 9,076.] 

Petition for freedom. Upon the trial, the 
petitioner's counsel took a bill of exceptions, 
which stated that he offered evidence 
to prove that the petitioner [Vincent Gardner, 
a negro] was residing in the city of Wash- 
ington previous to Christmas, 1821, and con- 
tinued so to reside till the end of the year 
1822. That the defendant [Thompson Simp- 
son] was a citizen and resident of Virginia, 
and knew that the petitioner was so residing 
in Washington, and made no objection to 
his so residing. That the defendant offered 
evidence to prove that the petitioner was his 
slave, born in Virginia, and that he hired the 
petitioner to the petitioner's father, Tom Gard- 
ner, for the year 1821, who then lived in Vir- 
ginia. And that in 1822, he hired him to 
one Barnes, for the petitioner's father, not 
knowing that the father was about to re- 
move into the county of Washington in the 
District of Columbia, which he did in De- 
cember, 1821, taking the petitioner with him, 
where he remained until the 22d of Decem- 
ber, 1822, and was at the defendant's house 
in Virginia, on the 25th of the same month. 
That the petitioner afterwards returned to 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Washington, and did not return to the de- 
fendant at the expiration of the year, but re- 
mained in Washington, and claimed his free- 
dom in consequence of such removal to 
Washington. 

Whereupon, THE COURT, at the prayer 
of the defendant's counsel, instructed the 
jury, that if they should be satisfied by the 
evidence, that the importation of the peti- 
tioner into the county of Washington was 
with the intent that he should be hired to 
remain for a limited time only, and not per- 
manently, it was not such an importation 
as is within the first section of the act of 
Maryland of 1796, c. 67. Verdict for the de- 
fendant 

A bill of exceptions was signed and a writ 
of error taken out, but not prosecuted. 
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Case No. 5,838. 

GARDNER et al. v. TENNISON.' 

[2 Cranch, C. C. 338.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1S22. 

Assignment of Debt — Payment to Original 
Creditor. 

Payments made to the original creditor, after 
notice of the assignment of the debt, cannot be 
given in evidecce in a suit brought by the as- 
signee in the name of the original creditor. 

Indebitatus assumpsit [by Gardner & 
Johnson] for the balance of an account for 
coal sold and delivered. At the foot of the 
account there was an order on Tennison to 
pay the balance ($76) to John O. Lay, of 
Richmond. 

THE COURT (THRUSTON, Circuit Judge, 
absent), on motion of the plaintiff's counsel, 
instructed the jury, that if they should be 
satisfied by the evidence that the account 
was assigned by the plaintiffs to Lay, and 
that the defendant had notice of such as- 
signment, his payments to the plaintiffs after 
such notice, could not be given in evidence 
in this action. 



GARDNER (UNITED STATES v.). See 
Cases Nos. 15,187 and 15,18S. 



Case 'No. 5,339. 

GARDNER v. The WHITE SQUALL. 
[36 Hunt, Mer. Mag. 452; 3S Hunt, Mer. Mag. 

District Court, S. D. New York. Jan., 1857. 

Shipping— Bottomry— Powers of Master— Rati- 
fication. 

[1. The master cannot make a loan on bot- 
tomry to pay purchasers of claims for repairs 

i [Reported by Hon. William Cranch* Chief 
Judge.] 
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in a foreign, port, contracted five months prior 
thereto under no expectation of bottomry se- 
curity.] 

[2. Where the owners, with all the facts be- 
fore them under which a bottomry bond was 
given by the master in a foreign port, claim 
and receive their share of the general average 
from the underwriters, it amounts to a rati- 
fication of the making of the bond.] 

[This was a libel in rem by John Gardner 
and others against the bark White Squall, 
to enforce a bottomry bond.] 

BETTS, District Judge. The bark White 
Squall, commanded by E. J. Harding, master, 
sailed from New York for San Francisco on 
the 17th of February, 1855, and on the 25th 
of March thereafter put into Rio Janeiro, in 
distress, for repairs. The master consigned 
the ship to Graham Bros. & Co. Endeavors 
were then made to obtain money by bottom* 
ry sufficient to make the repairs and outfit 
necessary to enable the ship to prosecute her 
voyage to San Francisco. The surveyors of 
the ship estimated the amount necessary at 
£2,500 sterling; but no loan could be ob- 
tained at a less premium than 75 per cent. 
The master wrote to the owners for direc- 
tions from them and the underwriters. None 
had been received on the 1st of July. In the 
meantime, the vessel having been made near- 
ly ready for sea, a call, by notice through the 
papers, was again ma'de for an offer of a 
loan on bottomry to continue the voyage to 
San Francisco, to be addressed to the con- 
sul's.office. No offer being given, the master 
then advertised for such loan to bring the 
vessel with her cargo back to New York, 
but obtained none for that voyage either. 
The master had sold part of the ship's cargo 
and applied the proceeds towards the re- 
pairs, and entered into a contract of charter 
for the vessel, when Mr. Lang came to Bio 
as agent of the owners, and brought £2,200 
sterling, -which was also expended upon the 
debts contracted for the repairs. Soon after 
Lang's arrival, Harding left the ship as mas* 
ter, and Burke, her^first mate, -was on the 
1st of October appointed by Lang, master in 
his place. He executed the bottomry bond 
on the 5th of December/ 1855. The vessel 
had been ready for sea for about five months. 
Burke executed the bond under the direction 
of Lang, without any knowledge of the ne- 
cessities of the vessel, but because he was 
told that Lang must have more money. 

Upon the facts in proof the master had no 
authority in law to give the bottomry hy- 
pothecation in question. The debts all ac- 
crued from separate credits given the mas- 
ter of the vessel, or her consignees, by me- 
chanics, material men, and others, and were 
entirely incurred at a very considerable 
period before the treaty for this hypotheca- 
tion was on foot with the bottomry lender. 
These facts were notorious. It was, there- 



fore, well understood that the loan was made 
to extinguish antecedent debts not contracted 
under any assurance or expectation of a bot- 
tomry security, and was not made to the 
creditors themselves, but to others who 
bought in the debts in effect at an abatement 
of 33% per cent, from the amount. The mas- 
ter could not bind the ship, her cargo, and 
freight, to the satisfaction of such debts. 
The Virgin v. Vyfhius, 8 Pet [33 U. S.] 538; 
The Aurora, 1 Wheat [14 U. S.] 96; Abb. 
Shipp. 200 (note 1); [Conard v. Atlantic Ins. 
Co.] 1 Pet [26 IT. S.] 386. But although the 
bond was signed by the master, yet he acted 
in the matter under the direction of the 
agent of the owners, and not on his own 
judgment and discretion. This agent was 
sent to Rio by the owners with funds for the 
use of the vessel, and, as must be implied, 
with general powers to act for the owners 
in respect to the ship. He displaced the 
original master and substituted another. He 
called in the bills of the ship, had them all 
adjusted, and authorized a composition with 
the creditors. He then arranged with the 
consignee of the ship for her hypothecation, 
for the purpose of raising money to satisfy 
the debts still outstanding. After the bor- 
rowing hypothecation was made, he had all 
the papers, including the protest of the mas- 
ter and crew, the particular bills and vouch- 
ers for all the expenses of the ship at Rio, 
with the bottomry bond, transmitted to the 
owners. They laid these documents before 
the adjuster of general average at New York, 
and obtained from him a computation and 
allowance of their share of the general aver- 
age, and claimed and received that share 
from the underwriters. These facts, in my 
judgment, import that Lang possessed all the 
power of the owner to hypothecate the ves* 
sel, or, at the least, if such powers were not 
originally conferred upon him, that the own- 
ers ratified and assented to their exercise 
after being fully advised of his acts and the 
facts upon which he acted. Story, Ag. § 239. 
The authority of an owner to bottom a 
ship at home or abroad, without regard to 
her necessities, seems no longer a question 
with the authorities. Abb. Shipp. 192, note 
1; 3 Kent, Comm. (6th Ed.) 361; Fland. 
Mar. Law, § 253. The principal cannot be 
allowed to screen himself from the unfavor- 
able consequences following the doings of 
his agent, after taking to himself the benefits 
secured by them. Strong, Ag. §§ 250, 253, 258. 
The libellants are accordingly entitled to a 
decree in their favor for the due enforcement 
of the bond. 

[See Case No. 17,570.] 
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ABATEMENT AND REVIVAL. 

Page 
See, also, "Bankruptcy." 

A suit in equity does not abate by the 
death of a co-plaintiff or co-defendant. If 
one plaintiff and one defendant survive, the 
suit is open for amendment. 138 

ACTION. 

Debt or covenant is the appropriate rem- 
edy on a writing obligatory SOI 

ADMIRALTY. 

See, also, "Courts"; "Maritime Liens"; "Plead- 
ing in Admiralty"; "Practice in Admiralty"; 
"Shipping." 

Jurisdiction— Waters and places. 

The admiralty jurisdiction on the western 
lakes and rivers is not limited to cases with- 
in Act Feb. 26, 1845, but may be sustained 
under Act Sept. 24, 1789 291 

Such jurisdiction is not limited to tide wa- 
ters, but embraces the lakes and navigable 
rivers through which interstate and foreign 
commerce is carried on 701 

.The master of a scow took, without au- 
thority, a lighter lying in a fish pond staked 
off from the Detroit river, and used it in car- 
rying wood from the shores of Lake St. Clair 
to the scow, and neglected to return it Held, 
that admiralty had jurisdiction in rem for 

the tort. 294 

— Rights and controversies. 

A contract for building a ship, or supply- 
ing materials for her construction, is not a 
maritime contract 534 

As the laws of the state of Pennsylvania 
provide for shipwrights and material men at 
the port of outfit, and also regulate domestic 
pilotage, admiralty will not take cognizance 
of these matters 1192 

Admiralty has jurisdiction over petitory 
suits 822 

A libel in rem will lie for lie refusal to 
receive on board, and the refusal to deliver, 
cargo contracted by the master to be carried 
from New York to Brooklyn 252 

Where the possession of movable proper- 
ty haa been changed, against the right of 
the true owner, by a maritime tort, or by the 
breach of a maritime contract, to which the 
property was subject, the owner may vindi- 
cate Ms title in admiralty by a proceeding in 
rem' 

The owner of cargo snipped under a bill 
of lading can maintain a libel in rem for its 
restitution, where it has been separated from 
the vessel by the wrongful act of the master. 

The forcible deportation of a citizen to a 
foreign country in an American ship, com- 
manded by an American master, in pursu- 
ance or execution of a sentence of banish- 
ment of an illegal and self-constituted body 

of men, is a marine tort 1091 
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Page 
The master of the vessel who willingly and 
knowingly carries such sentence into execu- 
tion is liable for exemplary damages 1091 

No damages can be recovered in admiralty 
for injury to character, etc., by £uch sen- 
tence, or from protracted exile caused by 
fear to return 1091 



ADVERSE POSSESSION". 



Ac- 



See, also, "Ejectment"; "Limitation of 
tions"; "Real Property." 

Adverse possession for the time limited 
by the statute not only bars the remedy, but 
extinguishes the right, and vests a perfect 
title in the adverse holder 592 

The possession of one claiming title with- 
out definite metes and bounds, will not, in 
law. be deemed to extend beyond the actual 
possession proved 723 

A plea which alleges just title, good faith, 
the requisite period of possession, and that 
possession continued peaceful and without 
interruption, is sufficient (in Lousiana) to 
show title by prescription 1036 

Information, knowledge or belief, obtained 
since the possession commenced, caunot im- 
pair the efficacy of such possession as a 
ground of prescription 1036 

The alienee of a disseisor in possession has 
a good title as against all persons not hav- 
ing a paramount title. 202 

AFFREIGHTMENT. 

See, also. "Admiralty"; "Carriers"; "Charter 
Parties" ; "Demurrage" ; "Shipping." 

The owner is not excused from the per- 
formance of a contract for transportation 
of a cargo by the freezing in of the vessel 
and the death of the master, but is entitled 
to a reasonable time to procure a new mas- 
ter, and to await the relief of the vessel. . . 255 

Measure of damages for breach of contract 
where part of the cargo had been taken on 
board 255 

Cargo held liable only for the freight speci- 
fied in the bill of lading given by the master 
for goods purchased by the charterer, which 
stated that delivery was to be made to the 
order of the seller "without 'prejudice to 
charter party." 591 

Freight paid in advance on a cargo lost by 
calamity may be recovered back 260 

On refusal of consignees to pay the freight, 
the owners may retain sufficient of the cargo 
to cover the amount 630 

A partial conveyance is not a compliance 
with the contract 260 

Delivery of cargo according to the usage 
of the port is equivalent to delivery to the 
consignee personally or at his warehouse. . . 20 

An underdeck cargo of grain shifted in a 
storm because of the absence of shifting 
boards, and contributed to produce a list of 
(1205) 
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the ship. Held, that the vessel was liable 
for the value of cattle washed overboard 

after the list v ♦ 26 ° 

The measure of damages for negligence 
causing injury to cargo is the difference be- 
tween its cost and the proceeds of sale 530 

ALIENS. 

A plea in bar in a suit between aliens, 
that the contract was made abroad, held 
good oo 41 

APPEAL AND ERROR, 

Where the writ of error pending #i in the 
supreme court was not -taken out in time 
to operate as a supersedeas, execution 
against the bail will not be stayed, nor will 
an injunction issue • • 6ol 

Nothing can be assigned for error, which 
contradicts a record • / . 15 

Where the merits have been fully examin- 
ed in the court below on the evidence and 
law, the judgment there rendered though ap- 
pealed from, is prima facie right until shown 
to be wrong 980 

A judgment, broader and more advanta- 
geous than a p'arty is entitled to, will be re- 
versed or modified, although, upon the rec- 
ord, it appears to be technically correct. . . . 592 

An appellate court will not reverse a judg- 
ment on technical grounds, where substan- _ 
tial justice has been done »«> 1ST 

APPEARANCE. 

An appearance cannot be entered upon the 
docket, out of court S02 

ARBITRATION AND AWARD. 

Where a third person was to be chosen in 
case the two arbitrators disagreed, it need 
not appear in the award that the two dis- 
agreed, or that the third was appointed in 
writing. * * * « 973 

ARREST. 

See, also, "Bail." 

The nonimprisonment act of New York (1 
Rev. St. p. 807, § 1) does not, by force of 
acts of congress of 1839 and 1841, embrace 
arrests upon process issued out of maritime 
courts 1188 

Since the adoption of the rules of 1S45, 
parties are liable to arrest and imprisonment 
on process issuing out of the United States 
courts, irrespective of subsequent legislation 
in the several states abolishing imprison- 
ment on like process 1062 

Act Jan 14, 1841, does not adopt subse- 
quent state laws imposing restrictions and 
conditions on imprisonment for debt 751 

Act Mass. May 21, 1885, to abolish impris- 
onment for debt and to punish fraudulent 
debtors, does not abolish imprisonment for 
debt, and is not adopted by any act of con- 
gress so as to affect process out of that court. 751 

ASSIGNMENT. 

Payments made to the original creditor, 
after notice of the assignment of the debt, 
cannot be given in evidence in a suit brought 
by the assignee in the name of the original 
creditor. 1202 

ASSIGNMENT FOR BENEFIT 
OF CREDITORS. 

See, also, "Bankruptcy." 

A general assignment for creditors held 
fraudulent, where, from the course of busi- 



Paee 
ness, the assignor must have had ample as- 
sets, but the same were not revealed 986 

The assignee of one partner held to have 
a prima facie title to notes taken by the 
other partner for goods sold after the 
assignment, as against a purchaser with no- 
tice. 134 

ASSUMPSIT. 

Assumpsit will not lie for work and labor 
done under a sealed agreement unless the 
whole work has been done according to the 
contract *810 

A payment by an executor while in com- 
mitment upon a ca. sa., issued upon a judg- 
ment of a justice of the peace in an action 
against him, is under duress, and may be 
recovered back. 649 

ATTACHMENT. 

See, also, "Garnishment." 

An attachment on mesne process is only a 
contingent and conditional charge, until the 
judgment and levy 508 

A foreign attachment is a remedy, and 
may be defeated by any act, that bars, or 
takes away the remedy or right to judg- 
ment under it 508 

The remedy by a foreign attachment in 
Pennsylvania cannot be pursued except for 
a demand arising under contract, and 
where the measure of damages can be 
averred 120 

Such remedy may be pursued in an ac- 
tion for breach of a contract, made in a 
foreign country by persons who had never 
resided in the state, to deliver a quantity 
of tea of a particular quality 120 

It is no ground for dismissing a foreign 
attachment, instituted in the federal court, 
that plaintiff had sued out another attach- 
ment against the defendant in a state court, 
and afterwards discontinued it 120 

ATTACHMENT OF PRIVILEGE. 

A clerk of the circuit court of the Dis- 
trict of Columbia is not entitled to sue by 
attachment of privilege 455 

ATTORNEY AND CLIENT. 

An attorney, who enters an appearance, 
without authority, is answerable in dam- 
ages, for the injury he may thereby have 
occasioned the parties 15 

AVERAGE. 

A three-masted schooner, being unable to 
keep her head to the wind through the loss 
of her mizzen sail in a severe storm, was put 
before the wind, and, the storm continuing, 
was finally beached on the New Jersey 
coast, it being considered safer to run such 
risk than to attempt to bring her head to 
the wind. Eeld a voluntary stranding, and 
that the vessel owners were entitled to con- 
tribution from the cargo 196 

BAIL. 

The administrator of appearance-bail can- 
not be allowed to appear as appearance-bail 
and plead for the principal 71 

Bail is not discharged by a discontinu- 
ance of the suit at the rules, if it be rein- 
stated ,... 1025 

BANKRUPTCY. 

Operation and effect o£ "bankrupt laws, 
and of proceedings thereunder. 

Pending proceedings in bankruptcy, either 
before or after the decree, a prior at- 
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tacking creditor cannot proceed in his suit 
to trial and judgment . . 508 

In such case, the bankruptcy court will 
enjoin further proceedings in the attach- 
ment suit, but will allow it to be continued 
until the discharge is obtained 508 

Whether, if the bankrupt fail to obtain 
his discharge, the attachment would be 
gone by the mere^operation of the bankrupt 
act; or whether a judgment in personam 
may be rendered against him, quaere 508 

The bankruptcy court will not interfere 
after the process of the state court has been 
executed by a sale of the bankrupt's prop- 
erty 978 

A bankrupt, surrendered by his bail, dur- 
ing the time allowed for his examination, 
will not be committed in execution under 
the bankrupt law of 1800 644 

Under the act of 1841, the district courts 
are possessed of the full jurisdiction of 
courts of equity over all subject matters 
arising in bankruptcy 508 

The district court has full power, as a 
court of equity, to settle all controversies 
between the bankrupt and his creditors •.. 616 

The district court has the same power 
to restrain creditors in judgments at law 
against a bankrupt that a state court would 
have in case the debtor were not a bank- 
rupt 616 

Juris diction* 

The residence or place of business must 
be within the district to give the court ju- 
risdiction. The objection cannot be waived 
by the debtor 330 

The bankrupt carried on business for 
nearly two years, and until it finally dis- 
continued business, up to four months of 
the filing of the petition, in New York City 
and in Massachusetts, and nowhere else. 
Held, that the petition was properly filed in 

the Southern district of New York 521 

Commencement of proceedings— Volun- 
tary bankruptcy. 

The pendency of a petition in involuntary 
proceedings, not carried to adjudication, a 
composition having been made, held no bar 
to a voluntary petition, where the compo- 
sition was set aside 239 

A petition by a corporation in voluntary 
bankruptcy should be authorized by a vote 
of a majority of the corporators at a legal 
meeting called for the purpose 760 

Stock of an intestate, on whose estate 
administration has not been granted, is 
not to be counted 760 

Such meeting need not be called in the 
manner prescribed by section 21 of Act N. 
T. Feb. 17, 184S, in regard to the formation 
of corporations 760 

Where the court has jurisdiction over the 
debtor, an adjudication on his petition can- 
not be resisted on the ground that he is 
solvent, as the filing of the petition is an 

act of bankruptcy 614 

«— — Involuntary "bankruptcy. 

The proceedings abate by the death of 
the debtor between the time of serving the 
rule to show cause and the adjudication. .. 737 

Secured creditors or those claiming liens 
are not counted in determining whether the 
requisite number of creditors have joined 
in the petition. Act June 22, 1874 965 

Creditors may unite in the proceedings 
until the judicial ascertainment, made on 
notice to creditors, that the requisite num- 
ber and amount have not joined 958 

The judgment of the court that the requi- 
site number and amount of creditors have 
petitioned is final, and the matters so ad- 
judged are not thereafter re-examinable, 
except for fraud 1005 

Petitioners will not be allowed to amend 
the petition, to show jurisdiction, after an 
unexcused delay of nearly a year 810 
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The petition inures to the benefit of all 
the creditors, any of whom may come in, 
within a reasonable time, and prosecute it. 744 

Seventeen months after discontinuance 
held not a reasonable time 744 

Where the proofs disclose acts of bank- 
ruptcy not averred, the petition may be 
amended so as to conform to the proofs. . .1108 

A petition by one partner against anoth- 
er is quasi in invitum, and the objecting 
partner may show that the firm is not in- 
solvent 614 

The answer of the debtor must be in writ- 
ing and verified, and the facts alleged as in 
pleadings in common-law cases 55 

The oath of the petitioning creditor to 
his debt, without further proof, is not suffi- 
cient, where the debtor offers prima facie 
evidence that it is not due 507 

It is discretionary with the court to or- 
der a trial by jury where the existence of 
the debt is denied, though the creditor does 
not desire it 507 

The court may in its discretion issue a 
special venire and impanel a jury to try the 
issue at any time, without waiting for a 
regular term ". 55 

— - Acts of bankruptcy* 

A general assignment for the benefit of 
creditors, without preferences, is an act of 
bankruptcy 958 

Voluntary aid given by the debtor in tak- 
ing his property upon attachment, or in per- 
fecting an attachment previously incom- 
plete, is an act of bankruptcy 127 

The debtor suffers his property to be 
taken under legal process, by not defending 180 

There is no concealment where the debt- 
or makes a bona fide conversion of his prop- 
erty, and shows good faith in respect to the 
care of the money received therefrom. . . . 626 

A mortgage of a stock of goods to secure 
the mortgagee as surety on the mortgagor's 
note, given with the understanding that the 
mortgagor should continue his business in 
the ordinary way, and the subsequent tak- 
ing possession thereunder, held acts of bank- 
ruptcy 524 

The time to be taken at which to test 
the condition of the bankrupt, and the 
knowledge of the creditor, held to be the 
time when a confession of judgment was 
given, and not the time the execution was 
issued to enforce the claim 9 

Where the only proof of an act of bank- 
ruptcy is the statement of the bankrupt, 
such statement must be accepted, in its en- 
tirety, as true. 709 

An act of bankruptcy by one member of 
a firm will sustain an adjudication against 
the other members, where they are all in- 
solvent, and both their joint and separate 
property will pass to the assignee. .. .127, 1077 

An assignment of firm property by two 
resident members to secure certain credit- 
ors, though dissented to by the other mem- 
bers immediately on hearing thereof, held 
an act of bankruptcy 1077 

Schedule. 

The description of property as "an in- 
terest in half a lot in Buffalo" is not suffi- 
cient 959 

Amendments of schedules will be allow- 
ed on payment of costs where there is proof 
that the errors arose from inadvertence. . 959 

Assignee— Appointment and removal. 

If a power of .attorney is given to a firm, 
and not to either member, one alone is not 
authorized to vote upon it in the choice of 
an assignee -. 704 

The discretion to approve or disapprove 
the creditors* election of assignee (Act 1S67) 
is a legal discretion, and a disapproval must 
be based upon sound reasons „ . o . .1004 
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— - Rights, duties, and liabilities. 

The assignee in bankruptcy of an insur- 
ance company has no power to waive the 
performance of conditions by the insured.. 72 

Where no question of disputable right ex- 
ists, assignees cannot obtain the instruction 
of the court whether to do a proposed act, 
which, if proper on their part, would be 
within their own discretion and power on 
the administration of their trust 715 

An assignee, jointly interested with oth- 
ers in certain judgments for a lien upon a 
building, is allowed to compromise his claim 
upon receiving a pro rata share, and not 
otherwise 1007 

The assignee of one partner becomes a 
tenant in common with the other partner, 
and his equities depend on the title of his 

assignor . . ♦ 464 

Property of bankrupt— Wbat constitutes. 

A permit to occupy a public market stand 
held property of the bankrupt, and he was 
compelled to execute a transfer 1082 

"Where a devise has been made to a bank- 
rupt, and accepted by him, it is a fraud up- 
, on his creditors for him to disclaim, or re- 
nounce it, and the court will compel him to 
do all acts necessary to perfect his title to 
the devised estate 976 

A note given in payment of a book ac- 
count after the petition filed, but before 
the adjudication, held properly paid to the 
holder 1140 

— Exemptions. 

Where no property is claimed under the 
specific exemptions of the bankrupt act, the 
claim for an allowance must stand upon the 
exemption granted by the state laws.... 821 

Under the law of Georgia which exempts 
personal property of the value of $1,000 in 
specie, the bankrupt is not entitled to mon- 
ey the proceeds of articles sold by the as- 
signee 821 

Where the assignee ignored the specific 
exemption clause, and sold the property, 
hdd, that the bankrupt was only entitled 
to the proceeds of sale, and not to $1,000. . 821 

Unauthorized exemptions of real estate 
are void, but, in the case of personalty, ex- 
ception must be made to the allowance 
within the requisite time, under general or- 
der 19 1065 

— Xiens. 

The assignee takes the property and 
rights of the bankrupt, subject to all the 
liabilities, and with all the rights, that 
would attach to them in the hands of the 
bankrupt, except in case of fraud 266 

The assignee must recognize any valid 
lien as a preferred claim, though for costs 
of attachment, if made a lien by the state 
law 1165 

The proviso in section 2, Act 1841. em- 
braces all liens, equitable and legal, which 
are valid by the lex loci contractus; and 
is not restricted to such as can be enforced 
by state laws 266 

Persons paying drafts drawn for the 
price of goods shipped to the drawer, under 
an agreement that the goods should be 
pledged as security therefor, have a lien 
as against the assignee in bankruptcy of 
the purchaser 266 

A chattel mortgage authorizing the mort- 
gagor to sell the property mortgaged is void 
as against the assignee 394 

A delay on the part of the mortgagee in 
a chattel mortgage in taking possession aft- 
er maturity is fatal to his rights, as against 
an assignee in bankruptcy 394 

An attachment on mesne process, where 
a judgment is not obtained prior to the com- 
mencement of proceedings under the act of 
1841, gives no lien enforceable in bank- 
ruptcy 508 
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The rent of mortgaged premises receiv- 
ed by the assignee must be distributed to 
the general creditors. The mortgagee can- 
not have the rent applied to his lien unless 
he shows the insufficiency of his security, 
and actually intercepts it 572 

The right to intercept the rent ceases with 
the completion of the foreclosure 572 

Junior mortgagee, purchasing at a fore- 
closure sale, held not entitled to the rents 
collected by the assignee pending the fore- 
closure, or to reimbursement of the amount 
paid for taxes 523 

A petition for leave to foreclose a mort- 
gage will be dismissed where it is not 
shown that the assignee was given notice, 

and the debt has not been proved 965 

Sale. 

The court may order the assignee to ex- 
pend money in finishing goods for sale, 
where beneficial to the estate 527 

The bankruptcy court may order that 
mortgaged chattels in the possession of the 
assignee be sold free of incumbrance, and 
the mortgagee's lien is then transferred to 
the proceeds of sale 5^7 

This power may be exercised, notwith- 
standing the mortgagee has, by his con- 
tract, a right of immediate possession, which 
he desires to enforce 527 

Such order will not be made where the 
mortgagee's rights will be injuriously af- 
fected, as where the goods have no market 
value, or not more than the amount of the 
mortgage 527 

A special order for leave to execute as- 
signments of certain mortgages sold under 
order of court granted, though considered 
unnecessary 718 

Proof of debts. 

A note which is subject to an offset for a 
larger amount is not a provable debt 425 

A tax collector will not be allowed to 
prove, against the bankrupt's estate, taxes 
which have been deducted from the value 
of property taken by creditors under attach- 
ments valid, as against the assignee, at the 
time of appraisal 554 

The costs of an attachment, laid by the 
wife of the bankrupt in a libel for divorce, 
are not provable, and are not an equitable 
charge against the assets 649 

A note given by the bankrupt firm to a 
member for his contribution to the capital 
stock, and by him turned over to his wife, 
who furnished the money, held evidence only 
of the individual debt of such member, and 
not provable against the firm 967 

The mortgagee in a chattel mortgage of 
a stock of goods cannot prove his claim 
against a partnership formed after the mak- 
ing of a mortgage, and before its maturity. . 394 

A clause in an insurance policy, limiting 
the right of action to one vear from the 
loss, is valid, and binding even after bank- 
ruptcy of the company: but proof of the 
debt in bankruptcy is equivalent to the com- 
mencement of a suit 72 

An adjustment of the loss before the filing 
of the petition in bankruptcy is a settlement 
and a waiver of the limitation clause 72 

Where the proof was not submitted until 
after petition filed, the assignee cannot make 
an adjustment or agreement upon which an 
action can be maintained 72 

A waiver of conditions, made in good faith 
by the company while solvent, is binding up- 
on its assignee in bankruptcy 72 

The creditor and the bankrupt cannot sub- 
mit to arbitration the question of the 
amount due from the bankrupt's estate. . . 425 

The submission of a claim by stipulation 
to the register to hear and determine does 
not make his decision final, as a reference 
under the New York Code 425 
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The holder and owner of a claim can 
alone make the proof 425 

On a sale by several creditors to one per- 
son of debts proved, the actual owner can 
.alone act, and can cast but one vote 704 

Though proof of a debt has been regularly 
filed and accepted as satisfactory, the regis- 
ter may receive proof of fraud in relation 
thereto before election of assignee 704 

On motion to expunge a proof of debt and 
to establish a set-off, personal Judgment can- 
not be rendered against the creditor for mon- 
ey in his Hands 394 

A note given in the firm name in an indi- 
vidual transaction of one member in no man- 
ner for the benefit of the firm is not prova- 
ble against the joint estate 465 

Copartnership debts may be proved in pro- 
ceedings instituted by a single partner, on 
an individual petition, whether there are 
any assets of the copartnership or not 73S 

Payment of debts: Priority: Dividends. 

The costs and charges against a bankrupt * 
for caring for his property prior to filing the 
petition, however incurred, are not a pre- 
ferred claim 1165 

Examination of bankrupt, etc. 

The bankrupt cannot require the register 
to have his testimony taken down in long- 
hand when the assignee furnishes a stenog- 
rapher 812 

After ample opportunity for an examina- 
tion is afforded, and it is apparently full, 
further examination will be refused unless 
a specific defect or collusion is shown 961 

A witness may be examined prior to the 
examination of the bankrupt, and though 
there be no question in controversy to be 
settled by testimony 740 

The only parties to bankruut proceedings 
are the bankrupt and the creditors 740 

A witness cannot take the opinion of the 
judge., on a certificate by a register, or be 
represented by counsel, except in a pro- 
ceeding against him for contempt 740 

Costs: Pees: Disbursements. 

Where a suit has been commenced bona 
fide, and the defendant becomes a bank- 
rupt, the actual costs are to be paid out of 
the estate, but no subsequent costs 508 

The assignee is liable for proper charges , 
for the care and custody of the bankrupt's 
property from the commencement of the 
proceedings 1165 

Costs incurred by a sheriff for insurance, 
packing, etc., of goods on an attachment 
which has been dissolved by the nroceed- 
incrs in bankruptcy, where beneficial to the 
estate, will be ordered to be paid by the as- 
signee 500 

If the assignee has taken possession of 
packing-boxes, policies of insurance. &c, 
procured bv the sheriff, he must pay for the 
cost of them 530 

Where the assignee continues to occupy 
real estate leased by the bankrupt for man- 
ufacturing purposes, the landlord is entitled 
to compensation to the extent of the benefit 
conferred on the estate. . . . I 613 

Discharge — Proceedings to obtain. 

A creditor, after a year, may require the 
bankrupt to have the question of his dis- 
charge determined 615 

A creditor cannot be prejudiced by the 
loss from the files of his proof of debt. He 
is still entitled to notice of application for 
a discharge * 817 

The right to a discharge becomes fixed 
upon application, due notice given, and fail- 
ure to object, though an order granting the 

discharge was not procured 615 

— Opposition: Acts barring. 

The proceeds of the bankrupt's property 
in the hands of the assignee, and subject to 
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be divided among his creditors, must be 
equal to 50 per cent, of claims. Act 1867, 
§33 769 

The debtor cannpt have his assets ap- 
praised and determined as being in excess 
of 50 per cent, of provable claims, before 
debts are proved, or an assignee appointed. . 769 

Section 9 of Act June 22, 1874, applies to 
cases of involuntary bankruptcy com- 
menced before its passage. Reversing p„ 
697 # 1 . 696 

A creditor who obtains judgment after 
the adjudication in bankruptcy, and takes 
out execution against the bankrupt, can- 
not prove his debt, and is not affected by 
the discharge, and cannot oppose it 1109 

The court allowed such creditor, who had 
proved his debt, to be heard in opposition on 
stipulating to cancel his judgment if the 
discharge should be granted 1109 

The fact that a suit is prosecuted against 
the bankrupt merely to ascertain the 
amount due should apDear of record, and 
the judgment should be modified accord- 
ingly 1109 

Charges, in general terms, of the destruc- 
tion and removal of books and papers to 
defraud creditors, and of procurement of 
certain creditor's assent by pecuniary con- 
consideration, held too vague 750 

After filing of specifications in opposition, 
there cannot be any examination of the 
bankrupt by the creditors before a register, 
on the application by the bankrupt for a dis- 
charge 964 

Where proofs of debts have been lost, they 
must be supplied under Rev. St. §§ 899, 900, 
before the bankrupt can be legally dischar- 
ged 817 

The failure to keep proper books of ac- 
count in a business which has been entirely 
closed out, there being no debts or assets 
arising out of such business, will not pre- 
vent a discharge S15 

Nor will a discharge be prevented by the 
failure to keep proper books of account prior 
to the passage of the bankrupt act 815 

A failure to insert in the schedule prop- 
erty fraudulently conveyed is not a false 
swearing where a receiver of all the bank- 
rupt's property has been appointed by the 
state court 750 

An assignment of a claim to secure a 
pre-existing indebtedness, made when in- 
solvent, and forming no part of the transac- 
tion in which the indebtedness was created, 
is a fraudulent preference, barring a dis- 
charge 520 

A discharge was refused in the case of a 
fraudulent preference, though the bankrupt 
had acted under advice of counsel, and .the 
transferee had surrendered the goods with- 
out suit, it not appearing that the bankrupt 
had acted in good faith, believing he had a 
right to do what he did, 72 

A fraudulent conveyance, within section 
29, Act 1867, must be a conveyance made 
as required by section 35, within four or 
six months before the filing of the petition 
by or against the debtor 750 

— — Scope and effect: Annulling. 

A discharge obtained before judgment 
rendered in a suit in which property was 
attached before the bankruptcy proceed- 
ings were instituted may be pleaded as 
a bar to such suit. 508 

Where a creditor, who neglected to file 
objections in due time, subsequently discov- 
ered fraud, he may require the bankrupt to 
take his discharge and then apply to annul it 615 

The knowledge of fraud which will bar 
a right to annul the discharge must have 
been such as to have been available be- 
fore the return day of the order to show 
cause 615 
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Prohibited or fraudulent transfers. Page 

An insolvent may borrow money, and 
give a valid security therefor on his prop- 
erty, if no fraud in fact be intended, and 
no fraud on the bankrupt act be effected. .1026 

A deposit of bonds in New York by a 
bankrupt residing in North Carolina, held 
a device to defraud creditors, where they 
were delivered up shortly after the peti- 
tion was filed 991 

A deposit of securities by a customer of 
a bank, who had overdrawn his account, 
for the purpose of a loan from the bank 
to keep the account good, held not in viola- 
tion of the act 787 

A mortgage will not be considered for 
future advances because the notes secured 
by it are delivered to the mortgagee to 
prove in a partnership accounting 812 

A security otherwise valid is not avoid- 
ed because taken in the form of an abso- 
lute deed instead of a mortgage : . .1026 

A judgment entered after the adjudica- 
tion, on a default entered before petition 
filed, without surprise, mistake, or fraud, 
where the bankrupt had no defense, will 
not be set aside. Act 1841 169 

A judgment by default, and execution up- 
on a note given when the creditor had cause 
to believe the debtor insolvent, are pref- 
erences 180 

Taking judgment on a cognovit, and levy- 
ing execution on the bankrupt's property, 
by his suffrance or permission, before the 
institution of proceedings in bankruptcy, is 
a fraud upon the act, although the cog- 
novit is dated more than six months be- 
fore the filing of the petition 426 

A judgment taken contrary to the bank- 
rupt act is not void unless a petition in 
bankruptcy is filed by or against the debt- 
or within six months from its entry 978 

The payment of a joint debt by joint 
property is not a voidable preference un- 
less both debtors become bankrupt with- 
in the time limited by the statute. This 
rule applies to partnership transactions. . 464 

A creditor who receives money and goods 
from his debtor, knowing him to be insol- 
vent, is guilty of obtaining a fraudulent 
preference, and, if he contests the right of 
the assignee, he cannot prove his claim. . 465 

An execution creditor, knowing that his 
debtor is unable to pay his debts at ma- 
turity, is chargeable with knowledge of bis 
insolvency 465 

A debtor suffers his property to be taken 
on legal process when he allows it to be 
seized in execution on a judgment obtain- 
ed by default 465 

A sale by a debtor of all his real and per- 
sonal property to a creditor, with knowl- 
edge of the debtor's insolvency, is in fraud 
of the act, and trover will lie by the as- 
signee to recover the value of the person- 
al property 545 

The taking possession of a stock of goods 
by the seller under a reservation of such 
right in the bill of sale for nonpayment of 
the purchase money before petition in bank- 
ruptcy filed against the purchaser held 
valid as against the assignee 9 

A conveyance by a debtor, when in em- 
barrassed circumstances, in trust for his 
wife, in alleged consideration of indebted- 
ness for lands and personal property be- 
longing to her, held fraudulent, where sole 
power was reserved to the debtor to sell the 

land 132 

Suits xsl relation to tlie estate. 

The circuit and district courts of the 
United States have jurisdiction of a bill 
by an assignee in bankruptcy to redeem a 
mortgage made in Massachusetts 527 

A creditor has a right to sue to set aside 
a fraudulent conveyance by the bankrupt 
only where the assignee refuses to do so.. 748 
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A petition will not lie in bankruptcy by 
creditors of a firm not in bankruptcy, on 
the bankruptcy of a member, to recover 
a fund from the estate of a deceased part- 
ner not in bankruptcy 735 

The United States circuit court has ju- 
risdiction of a bill by an assignee to recover 
money or property of the bankrupt prefer- 
entially or fraudulently conveyed 242 

Any suit to set aside a fraudulent con- 
veyance by the bankrupt is within the lim- 
itation of two years 748 

The statute does not begin to run against 
the assignee in the case of property con- 
cealed until the fraud is discovered 991 

Where a suit to set aside a fraudulent 
conveyance is for the benefit of the se- 
cured creditors mainly, they should defray 
the expenses thereof 748 

The assignee may be required to furnish 
security for costs when he is prosecuting 
an expensive litigation, and is without 
funds belonging to the estate 450- 

Review* 

An appeal will lie to the supreme court 
from a decision of the circuit court in the 
exercise of its supervisory jurisdiction un- 
der the bankrupt law *62& 

BANKS AND BANKING. 

Power to receive special deposits is not 
conferred by a charter "to carry on the 
business of receiving money on deposit, and 
to allow interest thereon, giving to the per- 
son depositing credit therefor" 86 

A note was deposited with a bank with 
the understanding that, in certain contin- 
gencies, it was to be handed back to the 
maker, otherwise to be delivered to the 
payee. Held a special deposit, and that the 
transaction was ultra vires 86 

A bank, acting as collecting agent of an- 
other bank, is liable for a loss caused by 
its failure to use reasonable diligence and 
care 100 

A bank receiving a draft from another 
bank for collection held liable for the 
amount thereof, where it transmitted the 
same directly to the drawee, its correspond- 
ent, and made no inquiry in regard thereto 
for one month, the drawee having failed in 
the meantime, and the draft having miscar- 
ried * 100 

Banks holding collateral security for the 
payment of loans must take the same care 
that good business men or persons or cor- 
porations of their class ordinarily take of 
such bonds 264 

A bank holding bonds as collateral secu- 
rity held not liable for a loss by robbers 
after the watchman had left, as was usual, 
at four o'clock in the morning 264 

A national bank has authority, under 
Rev. St. § 5136, to take and hold interest 
coupons not nnder seal, attached to railway 
aid bonds under seal, where each coupon con- 
tains an express promise to pay to bearer, 
and is signed by the proper officer 97 

A national bank is entitled to the same 
privileges in regard to charging interest as 
is extended to state banks of issue in the 
state in which it is located 91, 93 

National banks cannot be compelled by 
the auditor or probate judge to present for 
inspection the deposit books of the bank in 
order to reach such deposits for purposes 
of taxation 103 

BILLS, NOTES, AND CHECKS. 

Validity. 

A written promise absolutely to pay the 
note of a third person, written at the foot 
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of such note, is an original undertaking, 
and need not express the consideration... 620 
Negotiability. 

A note for a certain sum payable in "cur- 
rent bank notes" is not negotiable 971 

Acceptance. 

An acceptance for the honor of the payee, 

after protest, is not binding 75S 

Indorsement and transfer. 

The indorsement of a note placed in the 
hands of a third person for the benefit of a 
creditor of the indorser held to take effect 
from the date of the indorsement, and not 
from the date of its delivery to the creditor 506 

Want of consideration for a promissory 
note is no defense, as against one taking it 
before maturity, without notice, as collat- 
eral security for an existing debt 334 

The accommodation indorser of a renewal 
note given to a bank may show, in defense 
to a suit thereon by the bank, that the 
cashier promised, as consideration for his 
indorsement, that the bank would set off 
accruing claims for services rendered by the 
maker, so that he would not be held liable. . S3 

In the case of a raised check, passing 
through several banks before it was final- 
ly paid by the drawee, the loss must fall 
upon the one who first gave it credit by in- 
dorsement 86 

Demand: Kotice: Protest. 

A creditor holding a note whose proceeds 
are to be collected and applied to discharge 
the debt is bound to use due diligence to 
collect the note, and give notice of nonpay- 
ment 360 

Where there are two joint indorsers no- 
tice must be given to both 1145 

If one of the joint indorsers pay the note, 
he cannot recover a moiety from the other 
indorser, to whom notice of dishonor was 
not given 1145 

Notice of demand and nonpayment is nec- 
essary to charge the guarantor of a note or 
bill, whether his name be upon the paper or 
not; but in the latter case reasonable no- t 
tice is sufficient 360 

Notice to an indorser by mail must be di- 
rected to the post office nearest his place 

of residence 620 

Payment. 

The taking of stock and cash in satisfac- 
tion of a debt on surrendering a note held 
to amount to a payment of such note 425 

A guarantor mav take up the paper guar- 
antied, and transfer his claim as guarantor 
to the persons from whom he obtained the 
means with which to take up the paper. . , 605 

Actions on. 

A bill of exchange is evidence under the 
general counts as between the holder and 
the acceptor, or a remote indorser T31 

A judgment against an accommodation 
indorser. who is considered as a surety, and, 
also, the drawer, merges the relation of 
principal and surety 62 

Bills of Lading. 

See "Affreightment"; "Carriers": "Charter 
Parties"; "Shipping." 

BONDS. 

See, also. "Municipal Corporations"; "Railroad 
Companies." 

Assumpsit will lie on interest coupons, not 
under seal, attached to railway aid bonds 
under seal, where each coupon contains an 
express promise to pay to bearer, and is 
signed by the proper officer 97 



BOTTOMRY AMD RESPON- 
DENTIA. 

Page 
See, also, "Maritime Liens." 

Conditions preceding the authority of a 
master to hypothecate his vessel in a for- 
eign port by bottomry 1013 

The true grounds of a maritime hypothe- 
cation are the necessities of the case, and 
the want of personal credit 406 

Bottomry bonds may be given for securi- 
ty of mercantile or other debts, either in 
places where the owners dwell, or in foreign 
places by their order 406 

The master cannot make a loan on bot- 
tomry to pay purchasers of claims for re- 
pairs in a foreign* flort; * contracted* "five 
months prior thereto under no expectation 
of bottomry security 1202 

Where the master has not suitable funds, 
or cannot obtain money on the personal cred- 
it of the owner, for reasonably fit and prop- 
er supplies and repairs in a foreign port, he 
may take it upon bottomry 479 

As against the lender, it is sufficient if 
there is an apparent necessity, so far as he 
is able* upon due inquiry and due diligence, 
to ascertain the fact 479 

Where there is an apparent necessity, the 
lender is under no obligation to ascertain the 
cause of the injury, or to inauire as to the 
manner of making the repairs 479 

A regular survey, by competent and skill- 
ful persons, and repairs made in pursuance 
of their recommendation, is prima facie evi- 
dence of the propriety of making the re- 
pairs, to justify the master and lender on 
bottomry 479 

The lender is prima facie presumed to 
have made inquiries as to the apparent ne- 
cessity, and to have acted upon the facts 
and circumstances, as made known by the 
survey 479 

The onus probjyndi, that the master has 
other funds, or that the owner has a per- 
sonal credit in that port, is on the owner, 
who resists the bottomry bond 479 

A bottomry covering items of advance 
not entitled to a bottomry lien is invalid 
only in part 1013 

The court will order a referee to ascer- 
tain and report the actual constituents of 
a bottomry lien, the validity of which is con- 
tested 1013 

Where the owners, with all the facts be- 
fore them under which a bottomry bond was 
given by the master in a foreign port, claim 
and receive their share of the general aver- 
age from the underwriters, it amounts to a 
ratification of the making of the bond 1202 

A voyage to a foreign port, there to dis- 
charge cargo; thence to another foreign 
port, there to take cargo; thence to a do- 
mestic port,— is continuous with respect to 
liability of freight moneys to satisfy a bot- 
tomry bond given for repairs in the first part 
of the voyage 109 

An agreement in a respondentia bond to 
have on board the amount lent, in goods, 
held not a condition precedent, but the lender 
could recover the deficiency on a loss 712 

A collateral agreement to indorse bills of 
lading as further security held not a condi- 
tion precedent 712 

Questions as to the validity of bottomry 
claims will not be entertained on motion 
and notice 798 

Creditors having obtained decrees against 
the proceeds of a vessel, where bottomry 
creditors come in and arrest the fund, may 
make themselves parties and contest the 
bottomry claims 798 

A mortgagee of a vessel can intervene in 
a suit by a bottomry holder against the ves- 
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ry or its priority of Hen, as against his mort- 
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BOUNDARIES. 



The purchaser of land bordering upon a 
nonnavigable stream or lake takes to the 
center of the stream or lake 471 

Where land is purchased bordering upon a 
nonnavigable stream or lake, and the line 
is meandered upon the stream for the pur- 
pose of quantity, and the stream is intended 
a£ the boundary, the grant includes any 
land between the meandered line and the 
water •««, • 471 



CARRIERS. 

See, also, "Affreightment"; "Charter Parties"; 

"Railroad Companies." 

The duties of steamboats carrying pas- 
sengers to guard them against violence or 
negligence of other passengers stated in a 
charge to a jury 277 

The carrier is not liable for baggage in 
excess of that usually carried by nassengers 
of like station, pursuing like journeys 654 

The question whether a passenger has 
carried an excess of baggage, considering 
his position in life, and the journey, is one 
of fact for the jury 654 

Valuable laces held reasonable apparel 
and baggage, reference being had to the 
social position and wealth of the plaintiff, 
the state of her health, and the object of 
her journey to this country from abroad — 

652, 654 

CHAJVEFERTY AND MAINTE- 
NANCE. 

An action will lie for maintenance in this 
country 266 

The pendency of the suit, the court and 
time, place, and circumstances must be al- 
leged, so as to show the maintenance 266 

CHARTER PARTIES. 

See, also. "Affreightment"; "Carriers"; "De- 
murrage"; "Shipping." 

Vessel all ready for voyage held to have 
"sailed" when she was towed from her 
moorings, though she was detained in the 
harbor several days by head winds 660 

The vessel being seaworthy when she 
sailed, held, that owners were not liable for 
the spoiling of cargo of beef where the ves- 
sel put back on her return voyage to re- 
pair boiler tubes 692 

Circus horses are to be regarded as cargo 
to which a maritime lien will attach for 
freight under a charter for a voyage out 
and return to carry a circus outfit 602 

"Where the charter expressly pledges both 
vessel and cargo for its performance, the 
lien for freight will not be held to be waived 
by making it payable in monthly install- 
ments 602 

The owner is not bound to wait until the 
cargo is discharged to enforce his lien for 
freight, where there is a breach of the agree- 
ment" to pay the charter money in monthly 
installments * 602 

Chattel Mortgages. 

See "Bankruptcy"; "Fraudulent Conveyances." 



COIiLISION. 

Page 
Nature of liability— Contributive fault. 

An error committed under impending dan- 
ger, or in extremis, produced or brought 
about by another vessel, cannot be alleged 
as a fault 1020 

A change of course made by a sail vessel 
in response to a hail from an approaching 
steamer will not be considered a fault 448 

Inability of the officer in charge of a 
steamer to give instant orders to the engi- 
neer when a collision is impending is negli- 
gence 448 

Rules of navigation. 

A failure to keep to the middle of the 
East river, as required by law. will not be 
considered a fault where the approaching 
vessel was seen in time to take the neces- 
sary steps to clear 741 

Sail vessels meeting. 

A collision in open sea, in broad daylight, 
between vessels on crossing tacks, cannot 
be attributed to unavoidable accident 1020 

In the case of vessels close-hauled on op- 
posite tacks, the vessel on the starboard 

tack must keep her course 1020 

Steam vessel meeting sail vessel. 

A steamer should stop promptly upon dis- 
covering in her course an indistinct object, 
which may be a sail 265 

Where there is plenty of sea room, the 
steamer need not slacken her speed so long 
as the sail vessel is apparently keeping her 
course, and no danger is apparent 762 

A steamer held in fault in starboarding 
blindly, in ignorance of course of sail vessel 

in a fog 702 

Steam vessels meeting. 

A steamer has the right to rely to the 
last moment upon the power of an ap- 
proaching steamer to pass in accordance 
with a single blast given by her 741 

The obligation to slacken speed under ar- 
ticle 16 of the collision act was not intend- 
ed to be contemporaneous with the duty of 
porting under article 13 762 

Steamer having another on her starboard, 
and failing to give sufficient room to cross, 
considering the tide, held in fault 722 

Vessels moored, etc. 

Negligence in lying in the track of a ves- 
sel gives rise to the same degree of liability 
for collision as any other fault 107 

A vessel which breaks from her moorings, 
and comes into collision with another at 
anchor, has the burden of showing vis 
major, or inevitable accident 771 

Vessel at anchor held not at fault for 

omitting to set an anchor watch 771 

River and harbor navigation. 

Steamboat passing tow in narrow chan- 
nel on the Hudson river at night held in 
fault for failure to slow down, and observe 

position of tow 192 

Speed: Fogs. 

A speed of nine miles an hour, in the 
East river, in a crowd of vessels, is an un- 
reasonable speed 322 

Speed of from seven to eight knots an 
hour in dense fog off Point Judith held ex- 
cessive 702 

The cases upon the subject of speed re- 
viewed and criticised 762 

Lights; signals, etc. 

Failure to carry a light does not put a 
vessel at fault unless the discovery of her 
position to the colliding vessel was thereby 
delayed 265 

A light, without reflectors, on a sail ves- 
sel navigating the lakes at night, is insuffi- 
cient, under Act March 3, 1849, § 5 560 

A vessel carrying the wrong light at the 
time of the collision has the burden of 
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showing that it did not contribute to the 
loss 560 

_ It cannot be said that a loss resulted en- 
tirely from the neglect of a vessel to carry 
a proper light, where the other vessel had 
not a competent lookout, and should have 

kept away 560 

Particular instances of collision. 

Between vessels close hauled, beating up 
a narrow channel, where the overtaking 
vessel, being on the port tack, failed to keep 
away, and the other made no effort to avoid 
the collision, and both were held in fault. . 802 

Between a propeller aground on St. Clair 
flats, not exhibiting a proper light, and a 
tow whose tug failed to stop, where the 
tow only was held blameless 718 

Between tows in East river, where tug 
attempted to pass between a drilling scow 
and piers, and failed to keep her tow on 
a parallel course 741 

Between steamer and tow in Hell Gate 
near Pot Rock, where the former was held 
in fault in not keeping to the northerly edge 

of the tide 1070 

Procedure. 

A suit is not* barred within the time pre- 
scribed by the statute of limitations where 
there has been no change of ownership... 718 
m The rule giving greater weight to the tes- 
timony of persons on board a vessel, as to 
her movements, does not apply to the exhi- 
bition of a light 718 

The running of a steamer in a thorough- 
fare of vessels, at night, with no more pre- 
caution than is usual in the daytime, raises 
an inference that she could have discovered 
an approaching vessel in time to avoid colli- 
sion 107 

Rule of damages. 

Claimants are entitled to a deduction for 
the value of cargo raised by libelant's 
agent from the sunken vessel, and appropri- 
ated by him 1073 

The use of such nautical skill as own- 
ers of vessels usually employ in such emer- 
gencies sufficiently shows reasonable exer- 
tions to save a sunken cargo 1073 

Where it does not appear how the com- 
missioner arrived at the sum allowed for 
freight pending, an exception to the report, 
as not showing the principle on which it is 
calculated, is tbe only way to bring up the 

question of the amount 1073 

Division of damages. 

Where both vessels are held in fault, the 
loss will be divided equally between them.. 560 
Appeal. 

On an appeal in a collision case, where 
the question, on the proofs, is a close one 
as to which vessel was in- fault, the de- 
cree will not be reversed 322 

COnSTSTXTTTTIOaTAXj LAW. 

A state statute passed before the four-, 
teenth amendment, prohibiting a white 
person from marrying a negro, and inflict- 
ing a penalty upon the former alone for 
its violation, is not rendered nugatory by 
the fourteenth amendment 699 

The provision of the Georgia constitu- 
tion of 1S68 (article 5, § 17), that the courts 
shall have no jurisdiction to enforce a debt, 
the consideration of which was a slave or 
slaves, or the hire thereof, is void, as im- 
pairing the obligation of contracts, so far 
as it relates to contracts made before the 
emancipation proclamation 798 



Page 
appearance term, to obtain the testimony of 
persons beyond sea, although a day had 
been set for trial 610 

C03STTRACT3. 

A bond to pay an annuity in equal shares 
to a daughter and her husband if they 
should become reunited, and live together, 
and, m case of their separation, a certain 
sum to the husband, held void as to the lat- 
ter provision, as against public policy... 969 

A wager may be recovered at common 
law, although the parties have no other in- 
terest in the subject of the wager, than 
that which is created by the wager itself.. 262 

The act of a party to a contract, and 
not his intention, is to be considered in con- 
struing the contract 812 

Where fraud is imputed in tie making 
of a contract, the injured party cannot 
adopt it in part, and reject it as to the rest, 
but must rescind the entire contract, where 
he seeks a remedy 427 

Persons undertaking to pack pork are 
bound to exercise all the skill and care 
which the business requires 451 

The damages sustained for unsoundness 
in pork, due to the manner in which it was 
put up, are ascertained by comparing the 
sales of the unsound article with the market 
price of the good article at the place where 
it was sold 451 

An agreement in a contract to submit 
disputes arising thereunder to private arbi- 
tration will bar an action thereon in which 
plaintiff does not aver and prove either an 
arbitration and award, or facts excusing it 627 

Any forcible indentation on a parch- 
ment, though it be not wax, wafer, or a 
scrawl, may be a seal, if so intended 341 

COISTVERSIOU, EQUITABLE. 

On a voluntary sale of real estate by per- 
sons having independent interests therein, 
the proceeds of sale do not retain the char- 
acter of real estate; otherwise, where equi- 
ty interferes in adversum '. 549 



COISTTTNTrA^CE. 

Plaintiff held entitled to a continuance at 
any time before the fifth term after the 



COPYBIGHT. 

A mechanical contrivance used in the pro- 
duction of a play, being patentable, held 
not protected by the copyright of the play.. 770 

To constitute a piracy it is not necessary 
that the whole or the larger part of the 
work should be taken, but only so much 
as sensibly to diminish the value of the 
original work, or substantially to appropri- 
ate the labors of the author. . , k . 342 

An abridgment, in which there is a sub- 
stantial condensation of the materials of 
the original work, and which requires intel- 
lectual labor and judgment, does not consti- 
tute piracy; but an abridgement consist- 
ing of extracts of the essential or most val- 
uable portions of the original work is a 
piracy ; . . . : 342 

A preliminary injunction refused where 
the answer denied the equities of the bill 
for infringement of a copyright of com- 
plainant's edition of the Bible, where there 
was nothing to indentify the parts copy- 
righted 276 

A work of 866 pages, of which 353 were 
copies of official and private letters taken 
from a copyrighted work, which had pub- 
lished them under contract with the own- 
ers, held a piracy 1 342 



CORPORATIONS. 

A bona fide purchaser of stock illegally 
issue,d by directors at less than the charter 
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price may rescind his contract, and recover 
from his vendor, who participated in the il- 
legal issue of the stock, the money paid. . . 501 

Shares issued to the director of a mining 
company, as paid-up stock, in payment of 
land greatly overvalued, are to he consider- 
ed as paid-up snares in the hands of an in- 
nocent purchaser in the open market 427 

The mere fact that a person has hecome 
a shareholder as a party to a scheme which 
is ultra vires will not relieve him from lia- 
bility as a contributory, if the shares can 
be considered as legally existing 427 

Every person connected with a company 
which issues certificates for paid-up stock, 
when the money or value has not been paid, 
is liable therefor .... 427 

Stockholders may sue at law or in equity 
for the protection of their rights as such, 
and to preserve the corporate property from 
unlawful diversion by its officers 408 

Stockholders may come in to take the 
benefit of the proceedings and decree in a 
suit by another stockholder against the 
company to preserve its property, but not 
to oppose and nullify them 408 

In a suit by stockholders against the 
company to preserve its property, which is 
being sacrificed by the fraud of its officers, 
other persons cannot intervene unless they 
show an interest as stockholders, or fraud 
and collusion between complainants* and de- 
fendant 408 

One stockholder in a corporation can 
maintain a suit, for the benefit of all, to 
enjoin the collection of illegal taxes, when 
the board of trustees refuse to do so 401 

The stockholder has no adequate reme- 
dy at law in such a case 401 

It is unnecessary, in such a suit, to make 
all the stockholders, or even the directors, 
parties 401 

On a bill filed against the state auditor 
and a trust company by a stockholder, a 
citizen of another state, an injunction was 
granted against the collection from the 
trust company of an alleged unconstitu- 
tional tax 366 

Proceedings for the voluntary dissolution' 
of a corporation under 2 Rev. St. N. Y. pp. 
467, 46S, are invalid without the entry of 
the order to show cause 760 

A state may require that a foreign corpo- 
ration, as a condition of doing business in 
the state, shall designate an agent therein 
to receive service of process in suits found- 
ed upon its contracts 788 

COSTS. 

On the removal from a state court of a 
suit against a Collector to recover back an 
excess of duty paid, plaintiff is entitled to 
costs, though he recover less than $500. if 
he would have been entitled to costs in the 
state court 23 

No fees or costs are taxable, in a suit to 
recover back an excess of duties, on a refer- 
ence to the collector to adjust the amount 
of the recovery 23 

Proper costs in admiralty for taking dep- 
ositions and for marshal's expenses for 
keeping the vessel 327 

Clerk's fees in admiralty for filing and 
entering claim, answer, appearance, and 
consent, for jurats, for attendance on the 
justification of sureties, and making up 
costs on the bonding of the vessel 327 

An item of $50 paid to a notary public 
for taking depositions held correctly allow- 
ed, although he was a clerk of the proctor 
of the claimant 327 

The fees of a magistrate in another state 
for taking a deposition under Act 1789, 
may be taxed in the bill of costs, in Vir- 
ginia 971 



Pago 
After rule obtained to give security for 
costs, nonresidence of plaintiff will be pre- 
sumed at a subsequent term 1010 

Coupons. 

See "Bonds"; "Railroad Companies." 
COURTS. 

Comparative authority of federal and 
state courts: Process. 

Where the state supreme court has tak- 
en judicial control of the property and fran- 
chises of a corporation, and ordered their 
sale, they cannot be taken in execution by 
process of a federal court 628 

A federal court or judge cannot discharge 
a person in custody under process for con- 
tempt issued by a state court in a suit pend- 
ing therein, though, under the acts of con- 
gress, the state court has no jurisdiction of 
the subject-matter 392 

The circuit court will not stay proceed- 
ings in a state court which are null and 
void; and it is forbidden by Act March 2, 
1793, § 5, to stay valid proceedings in a 

state court 149 

Federal courts — Jurisdiction in general. 

A federal court has no jurisdiction of a 
probate matter 729 

The circuit courts have not jurisdiction 
of suits brought by a state, against a citi- 
zen of the same or of another state 1077 

— - Grounds of jurisdiction. 

National banks may, by reason of their 
character as such, sue in the federal courts. 100 

The test of jurisdiction is not citizenship 
at the time a contract is made or broken, 
but at the time the action is commenced. . . 706 

The declaration in an action by the as- 
signee of a promissory note must show that 
the assignor *±ad a right to sue in the fed- 
eral court 274, 971 

The rules of law as to removal from one 
state to another, as affecting citizenship 
and the jurisdiction of the federal courts, 
stated in a charge to a jury 1196 

To give jurisdiction, the citizenship of all 
of defendants must be stated, as well as 
that of complainants 62 

Jurisdiction of corporations attaches from 
the place where their business is done 78S 

A general appearance by a foreign corpo- 
ration sued in a federal court of another 
state is a waiver of objection to the service 
of process 244 

Under a resolution of a foreign corpora- 
tion, filed pursuant to the state statute, au- 
thorizing service of process upon its agents 
within the state, the federal court may ob- 
tain jurisdiction over such corporation by 
service upon its agent within the district. . 353 

— Circuit courts. 

The circuit court for the district of Con- 
necticut has jurisdiction of an action for the 
damage caused by a diversion of a stream 
in Connecticut, so that it ceased to flow to 
plaintiff's mill in Massachusetts 358 

— Administration of state laws and 
decisions. 

State statr * prescribing rules of evidence 
in civil cases in trials at common law are 
rules of decision in similar cases in the fed- 
eral courts, under the judiciary act of 17S9, 
§ 34, whether enacted before or after such 
act 619 

The new form of ejectment provided by 
state statute must be pursued in the federal 
court 725 

A federal court, when determining the 
rights of parties under a state law, will 
never, in a doubtful case, adjudge the stat- 
ute to be in conflict with the state consti- 
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tution, unless sustained by some distinct ad- 
judication of the highest court of the state. . 10S 

The federal courts are not concluded in a 
matter of general equity jurisdiction by a 
decision of the state court 202 

State court decisions upon questions of 
general law are not binding upon the fed- 
eral court 1126 

In an action on railroad aid bonds, the 
federal court will follow the decision of the 
highest court of the state construing the 
statute under which they were issued. . . 95, 97 

A decision of the state court construing a 
state statute where the case is pending on 
appeal in the supreme court of the United 
States will not be considered as one of au- 
thority 366 

The circuit court of the United States 
must follow the decision of the supreme 
court declaring a state statute constitution- 
al, rather than a later decision of the su- 
preme court of the state declaring the stat- 
ute unconstitutional 364 

~— Procedure. 

Defect of jurisdiction not patent on the 
record is available only by plea 772 

The court will enjoin further uroceedings 
pending determination of the plea to the 
jurisdiction, where the bill avers the juris- 
dictional requisites 772 

Where a federal court has no jurisdic- 
tion of a case, it has no power to make 
any order in it, except to dismiss it for want 
of jurisdiction 149 

COVENANTS. 

The assignee of a covenant for title may 
enforce performance against the heir of the 
covenantor, to the extent- of the interest in- 
herited, although such covenant was the 
joint covenant of the ancestor and another, 
and such heir is not named therein 29 

A covenant which runs with the land is 
divisible, and the grantee of any part or in- 
terest in the land may, as to the same, main- 
tain suit upon the covenant against the 
original covenantor, or his legal represent- 
atives 29 

A covenant to convey a particular title 
if after acquired by the covenantor may be 
enforced in equity, if such covenantor neg- 
lect to perform the same, without a prior 
demand and refusal 29 

The interest acquired by the husband and 
children on the death of the wife of a set- 
tler under the donation act of 1850 held to 
be within a covenant to convey the title of 
the United States, if the covenantors ob- 
tained the same, in a deed by them made 
befdre the passage of the act 29 

CRIMEN-AL LAW. 

Where nearly the whole county is in a 
state of insurrection, and is occupied by a 
military force, a trial for treason may be 
held in another county 826 

The court's decision that "great inconven- 
ience" prevented the trial being held in the 
county where the crime was committed is 
conclusive after verdict 826 

A prior conviction and nol pros upon a 
sufficient indictment at common law, though 
insufficient under the statute, is a bar to a 
subsequent prosecution on a new indictment 
sufficient under the statute, for the same 
offense 274, 275 

The court has power in criminal, as in 
civil cases, to grant a new trial; but the 
new trial can only be granted in favor of 
the prisoner, and not to his prejudice 826 

A new trial should be granted where it 
anoears that one of the jurors, before the 
trial, had used expressions to the effect that 
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the prisoners ought to be hung, and that the 
community would not be safe unless they 
were hung 826 

CUSTOMS DUTIES. 

Customs laws. 

Section 20 of Act Aug. 30, 1842, in re- 
gard to the rate of duty on nonenumerated 
articles, was not repealed by Act July 30, 

1S46, or Act March 3, 1857 .24, 1140 

Rates of duty. 

Goats* hair, uncleaned and unmanufac- 
tured, Iield entitled to entry dutv free, un- 
der Act March 2, 1861, § 23 .\ ....... . 44 

Silk neckties Itcld dutiable as "wearing ap- 
parel," under the acts of 1S61 and 1862. . ,*172 

The rate on washed wool is computed by 
doubling the specific and ad valorem rates 
for unwashed wool. (Rev. St. § 2504, 

Sched. L.) 573 

The question of similitude is one of fact 

for the jury 1140 

Invoice: Appraisal. 

The collector is not bound to take the in- 
voice valuation of goods, supported by the 
owner s oath on the entry, as their dutiable 

value 329 

The place of shipment, as stated in the 'en- 
try invoice, and the date of the invoice, may 
be assumed to be the place and time of pur- 
chase, in the absence of a written notice of 
a different state of facts 329 

All goods subject to an ad valorem dutv, 
though obtained otherwise than by pur- 
chase, are to be appraised at the period of 
exportation under Act March 3, 1851 452 

In the case of iron purchased at Wales, 
and transshipped at Liverpool, held, that 
the 'period of exportation" was the time 
when the iron left Liverpool 452 

The cost of transportation from Wales to 
Liverpool is not a dutiable charge which can 
be added to the market price 452 

Where merchandise is shipped from 
Smyrna, and transshipped at Liverpool, the 
estimated freight between such places can- 
not be added to the market value and 
charges at Smyrna to make up the dutiable 
value 1143 

The appraisement by the official appraiser 
will be held conclusive, notwithstanding a 
protest, where the importer asserted that he 
did not desire a reappraisement, and did 

not offer the fees therefor 27 

Payment: Protest: Appeal. 

The time for filing a protest in the case 
of goods imported for warehousing is com- 
puted from the date of the original liquida- 
tion, which is made at the same time and 
in the same manner aswhen the entryis for 
immediate consumption 573 

A protest held not sufficiently signed, 
where the importer's signature was on a 
distinct paper annexed by a wafer, not re- 
ferring to the protest, nor in any manner 
made a part thereof 323 

Prospective protests may be sufficient. . 620 
Actions for duties paid. 

A protest must point out specifically the 
particular omission or irregularity com- 
plained of, to be available in an action to 
recover back the duties 329 

Grounds of objection not specificallv stat- 
ed in the protest cannot be raised in an ac- 
tion to recover back the duties 27 

Plaintiff must satisfy the jury that he has 
fully complied with all the requirements of 
the statute both as to form and substance. .1140 

Interest may be allowed from the time of 
rendering the verdict until the judgment. . . 620 
Bonded warehouses. 

The owner of property seized as smug- 
gled is not entitled to have the same bond- 
ed under Act March 2, 1799, § 89; but a 
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delivery on bail is discretionary wjth the 

court \.v W * " 

Goods entered for warehouse, libeled as 
forfeited and attached while in warehouse, 
mav be bonded to the amount of their value, 
less the duties, under Act March 2, 1799. 
§80 

DAMAGES. 

In an action against a carrier for the loss 
of laces, an heirloom, their value must be 
ascertained by a money standard, based on 
evidence ; v \ 

In an action for personal injuries, pro- 
spective damages may be given when they 
do not form the basis of a new action 475 

DEBT, ACTION OE. 

Debt will lie against the maker of- a prom- 
issory note liyi 

Covenant, and not debt, is the prouer ac- 
tion on a bond payable by installments un- 
til all become due; but debt may be brought 
if payment be secured by a penalty «*5o 

DECEIT. 

See, also, "Fraud." 

Where part payment for property is made 
by a note of a third person, taken by the 
seller under the false and fraudulent rep- 
resentation of the purchaser that the maker 
was responsible, the seller may recover the 
amount thereof from the purchaser ... 5(9 

An expression of belief by the seller of a 
note, that the maker is responsible, is equiv- 
alent to an assertion of the fact, if meant 
to be so understood, and if made with knowl- 
edge that he is not responsible 5<9 

DEED. 

A quitclaim deed is effectual to pass such 
title as the grantor has at the time of its 
execution, although he is not in possession. . 

Deliverv may be inferred from circum- 
stances, and need not be proved by positive 
testimony . . • .•-••-••* " 11W 

A presumption of due delivery arises from 
the possession of the deed by the grantee. . 

Deeds, however apparently formal, must 
be interpreted upon a view of the whole 
naper, and in subservience to what appears 
to be their scope - : 

In construing a deed involving questions 
of science, the court may refer to the state 
of public knowledge and learning, and in- 
quire into the actual knowledge of the par- 

The 'designation of quantity will not con- 
trol boundaries clearly indicated; but, 
where the true description is in doubt, the 
designation of quantity may be considered. . 
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of time must wait their turn. He is not 
obliged to procure other docks. 993 

The custom of the port of Chicago to al- 
low oneday to provide a dock, when not ren- 
dered unreasonable by controlling circum- 
stances, will be considered a law 

A usage by which vessels allow a few days 
after reporting for a sale of the cargo will 
not deprive a vessel of the right to demur- 
rage where her carsro is sold before arrival . . 

A ship to "be discharged as fast as the 
custom of the port will admit." demurrage 
to be charged after the expiration of 10 
days, held entitled to demurrage, notwith- 
standing pre-occupancy of the wharf by 
other vessels * .1017 

DEPOSITION. 

In common-law actions in the federal 
courts, depositions may be taken nursuant 
to the state law or the act of congress, as 
parties may elect 2*6 

A deposition cannot be taken under the 
act of congress before a judge of a munic- 
ipal court 443 

Time of issue of commission to take dep- 
osition in a foreign country, and the filing 
of interrogatories and cross-interrogatories, 
and notice 811 

DESCENT AND DISTRIBUTION. 

Under the statute of descents of Rhode 
Island of 1822, brothers and sisters of the 
half blood inherit equally with those of the 
whole blood 1162 

DISCOVERY. 

If evidence of defendant's title furnishes 
evidence of the complainant's, the latter 
mav compel a discovery of it 1049 

The fact that in Louisiana titles are regis- 
tered in a public office does not affect com- 
plainant's right to call for such discovery. .1049 

A bill of discovery will not be allowed in 
anv case where the discovery will subject 
the defendant to a penalty, unless the bill re- 
linquishes all claim to the penalty 54 

DISTRICT ATTORNEYS. 

The district attorney is not so far an offi- 
cer of the court that the court can compel 
him to enter the appearance of the United 
States 

DIVORCE. 

The court has no authority under Act Or. 
Jan. 17, 1854, to srive the property of either 
parent to the children, except during their 
minoritv. and as a means of providing for 
their nurture and education during such mi- 
nority 



DEMURRAGE. 

Damages in the nature of demurrage are 
recoverable from consignee without stipu- 
lation in bill of lading - 993 

A consignee is bound to give only such 
dispatch as is reasonable under the circum- 
stances ..... ... •••*••»••.»•••. •*»••••• y Jo 

Consignees must provide such reasona- 
ble dock room as their business ordinarily 

requires ,• * v* * * «• ; * 1" 99i5 

A vessel required to load or discharge her 
cargo at a particular dock, and there de- 
tained bv reason of its crowded condition, 

is entitled to demurrage ..1017 

Where the consignee has provided ample 
dock room for vessels as they are reasona- 
bly expected to arrive, vessels arriving out 
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Domicile. 



See "Courts." 



EJECTMENT. 

An action of disseisin is authorized and 
regulated by the statute of Indiana 341 

The statute of 21 Jac. I. as to 20 years' 
possession, was not adopted in New Jersey 
bv force of the act of 1727; the action of 
ejectment having been always considered 
on the same footing as the writ of right. . .1196 

Where a new trial is granted as of course 
in a state court under the state statute, the 
party cannot abandon the special remedy, 
and proceed in the federal court 725 
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Ejectment Jield barred by 60 years' pos- 
session under Act N. X June 5, 1787 1196 

Defendant cannot avail himself of an out- 
standing title in a third person, under whom 
he does not claim, where such title is barred 
by the statute of limitations, or by a descent 
cast 555 

A conveyance by plaintiff pendente lite 
Cannot be set up to defeat the recovery. 
The suit proceeds in the name of the original 
party 778 

The declaration cannot be amended by 
stating a demise under a new title 1077 

A landlord has no right to apply to be 
made defendant in place of the tenant un- 
til the latter files his answer admitting his 
tenancy. Code Or. § 226 172 

Defendant should state in his answer the 
nature and duration of the estate he claims 
in the premises, if any, but not the evi- 
dence of it Code Or. 226, 227 172 

The judgment in ejectment is not a bar 
to another action where the verdict for de- 
fendant only states that he is entitled to 
the possession. Code Or. 227 172 

EMBARGO AND NOBTINTER- 
COTJKSE. 

The power to remit fines (Act Jan. 2, 
1813) extends to cases of joint ownership 
between citizens of the United States and 
citizens of Great Britain, so far as the for- 
mer were concerned 1105 

The power is lodged entirely with the sec- 
retary of the treasury. The court lias no 
revisory power 1105 

EQUITY. 

See, also, "Injunction"; "Pleading in Equity"; 

"Practice in Equity." 
Jurisdiction. 

A party claiming rights under a contract 
must act at his neril. He cannot come in- 
to equity for its interpretation to save him- 
self the consequences of a misconstruction.. 302 

The rights of parties to an agreement for 
a license under letters patent, with a pro- 
viso for a corresponding reduction in the 
fee on a license to others at a lower rate, 
Jield to be nurely legal, giving no right to 
the interposition of equity for the interpre- 
tation of the contract 302 

Apprehension of a denial of the rights of 
a licensee to use a licensed invention, or a 
revocation of the license, will not justify 
application to a court of equity for an in- 
junction 302 

An averment of fraud" in" the sale of a 
promissory note, and a request for a dis- 
covery of facts accompanying the sale, fur- 
nish sufiicient ground for jurisdiction.... 579 

If fraud is charged against executors in 
proving a will, and acting under it, and no- 
tice of such fraud before their purchase of 
the property is alleged against the other 
defendants, a suit at law could not give ad- 
equate relief 1049 

A deed will not be rescinded for fraudu- 
lent misrepresentations by a stranger; but 
they may afford ground for relief on ac- 
count of mistake 109 

Payment will not be permitted in equity 
to operate as an extinguishment, as against 
those equitably entitled to substitution in 
place of the party receiving payment 355 

A creditor with a right to two funds may 
be restrained to the use of one, if sufii- 
cient, in favor of a creditor of the other; 
or, where the former obtains satisfaction 
out of the common fund, equity will give 
the latter a lien on the fund not exhausted 

62, 355 

Equity may enjoin an action at law, on 
promissory notes, where complainant shows 
9fed.cas. — 77 
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a prima facie title, although he is not a 
party to the action at law 134 

A claim by the owners of a bill of ex- 
change for damages for failure of one to 
whom it was sent for collection to give no- 
tice of dishonor to the indorser is ground 
of equitable relief against such person. ..1088 
Jurisprudence. 

The equity jurisdiction and jurisprudence 
administered in the federal courts are not 
regulated by the local jurisprudence 266 

A verdict and judgment at law is not a 
bar to relief in equity if an equitable 
ground of relief be laid 1088 

A bill to rescind a deed, when filed after 
considerable lapse of time, must state suf- 
ficient reasons for the delay, where there 
has been a material change in the charac- 
ter or value of the property 109 

Though lapse of time be not pleaded as 
a bar, the judgment of the court will be 
influenced by unexcused delay 109 

Lying by, and acquiescence, may be suffi- 
cient to induce the court to refuse to re- 
scind a deed, though not pleaded as a bar. . 109 

A bill of discovery by an assignee in 
bankruptcy to recover property fraudu- 
lently concealed 10 years prior thereto, al- 
leging that the facts only came to com- 
plainant's knowledge "within the past 
year," lield sufiicient 415 

The objection that the remedy at law is 
adequate may be taken on demurrer when 
it appears on the face of the bill, but it is 
not too late at the hearing if, after an an- 
swer, no disclosure is obtained 579 

Unless the inadequacy of consideration be 
so gross as to strike every person with a 
presumption of fraud, it is not evidence 
of unfairness 341 

Fraud charged as the ground of relief 
must be proved. Proof of other facts, suf- 
ficient to constitute a claim of relief under 
another head of equity, will not prevent a 
dismissal of the bill 109 ■ 

ESCROW. 

A deed can never be delivered as an es- 
crow to the grantee himself 202 

ESTATES. 

9 A conveyance "to J. jVI. and his genera- 
tion, to endure as long as the waters of the 
Delaware should run," passes no more than 

a life • estate 555 

^ The purchase money, on a sale made 
jointly by persons having independent in- 
terests, will be divided according to their 
respective interests, in the absence of other 
countervailing circumstances 549 

A tenant for life and a remainder-man 
in fee contribute to discharge a mortgage 
according to the relative value of their re- 
spective interests; the value of the estate 
of the tenant for life being calculated by 
the common tables 549 

The same principle applies where a mort- 
gagee devises the mortgaged estate to one 
for life, remainder over in fee 549 

On a sale by a tenant for life with the 
consent of the guardian of minor remain- 
der-men in fee, held, that the value of the 
estate of the former was to be ascertained 
by the common tables at the time of the 
sale, and was unaffected by the fact of his 
death shortly after the sale 549 

ESTOPPEL. 

See, also, "Judgment." 

A person receiving a deed in fee from 
a tenant in tail is not estopped in eject- 
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ment, by the issue in tail to deny the va- 
lidity of plaintiff's title, as the alleged es- 
toppel is not mutual. .* 1196 

Declarations and conduct of party held 
insufficient to create an estoppel in pais.. 29 

EVIDENCE. 

The court will take judicial notice of the 
subdivision of the state into counties and 
the county seats 1031 

Oral evidence is not admissible to vary 
an agreement in writing : . . 62 

A will proved m another state, according 
to the laws of Tennessee, if recorded in that 
state, is evidence. The record may be 
made any time before the will is offered in 
evidence 257 

The record of a court in Virginia, must 
be certified by the presiding magistrate. .1191 

Entries made in the regular course of 
business by a person since deceased are evi- 
dence, but the original book must be pro- 
duced, and the entries must upon their 
face appear fair 1078 

On the question of a boundary, hearsay 
evidence that a particular object (such as 
a spring) was on the land of one of the 
parties is inadmissible. ; . . . . t-o 

In an action against a steamboat com- 
pany for an injury to a passenger acci- 
dentally caused in a disturbance among sol- 
diers on board the boat, evidence of a con- 
versation between military officers, at 
about the time of the disturbance, held ad- 
missible as part of the res gestae - ^80 

Person acquainted with parchment pat- 
ents may be examined, as to the traces of 
a seal, on the question whether such a writ- 
ing had been originally sealed.* - • . - &&- 

The person who took the acknowledg- 
ment was permitted to state, from his uni- 
form practice in taking acknowledgments, 
lie could not have taken it, in the case un- 
der consideration, had no seal been attacn- 
ed to the instrument ;•:•;.•*. \""*i ^ 

Acts and monuments, and judicial and 
professional tradition, in the absence of 
more direct testimony, will be regarded as 
an authoritative means of ascertaining an- 
cient opinion of fact ; • • • • • • xxo 

Testimonv of persons who have witnessed 
dawn and sunset at the place and season 
involved in the issue, together with that 
of evewitnesses to the facts in dispute, out- 
weighs the received opinions of geographers 
and navigators as to the time of such phe- 
nomena and the duration of twilight ^o& 

EXCEPTIONS, BILL OP. 

Order for leave to make a bill of excep- 
tions was granted two years after the trial, 
where plaintiff had made a case by direc- 
tion of the trial judge • • * && 

EXECUTION. 

See, also, "Judicial Sales." 

The preliminaries required by Act Pa. 
1836, § 75, for a levy on corporate property, 
are still essential to the validity of a levy 
under Act Pa. 1870 628 

Under the California practice act, an ex- 
ecution mav be issued and executed as soon 
as the judgment is entered, and before the 
judgment roll is actually made up. .... . . v llld 

A judgment assigned to one of the debtors 
after execution has been returned unsatisfied 
will not support a second execution against 
the codebtor's property.;. - ... 781 

When the judgment is for a penalty to 
be released on the payment of a smaller 
sum, that sum must be ascertained before 
the execution can be issued 192 
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Execution in the District of Columbia, 
on a judgment rendered in Maryland be- 
fore February 27, 1801 192 

The interest of persons to whom land was 
conveyed as trustees of an unincorporated 
association will pass, on execution sale, 
under a judgment for a debt of the asso- 
ciation, recovered in an action against 
all the members, including such trustees. „ 781 

EXECUTORS AND ADMINIS- 
TRATORS. 

An executor under a domestic will is not 
liable for legacies which came to the hand 
of another as executor and guardian under 
a will made abroad 1054 

Proceedings for the sale of realty to pay 
debts to which nonresident heirs were made 
parties by publication under order of the 
court, as provided by statute, cannot be 
collaterally attacked 473 

A stranger cannot object to the irregu- 
larity of proceedings for the sale of realty 
to pay debts, where the heirs make no ob- 
jection 473 

All the executors need not join in an ac- 
tion on a sealed note given to one 373 

In a declaration by an administrator upon 
a bond to his intestate he must aver him- 
self to be administrator, and make profert 
of his letters of administration 975 

An executor may be ruled to plead before 
the expiration of the year after letters 
granted 737 

Exemptions. 

See "Bankruptcy/' 

FACTORS A3STD BROKERS. 

The receipt and retention of an invoice 
of goods by the consignee, without objec- 
tion, is evidence that the goods enumerated 
therein were received by him 23 

If a consignee has rendered no account of 
sales of merchandise for many years, and at 
the trial offers no evidence to prove what 
part was sold, and at what prices, it will 
be presumed that the goods were sold at 
the invoice prices 23 

Where the consignee gives acceptances 
for the value of the goods, and agrees to 
account for the whole price, guarantying 
the sales, and to receive a commission, the 
transaction is a consignment on sale, as 
distinguished from a consignment on del 
credere guarantee 247 

On a consignment on sale, the consignor 
cannot, without special agreement, reserve 
a special property, in notes and accounts 
which the consignee may take from pur- 
chasers, as against other creditors of the 
consignee in bankruptcy 247 

A supercargo is not bound to observe the 
exact terms of his instructions, if thereby 
the interests of the owner would be sac- 
rificed, or his objects frustrated 459 

In cases of necessity or great urgency, 
it is only necessary that the supercargo 
should act bona fide, and with reasonable 
discretion, to bind the owner 459 

All sales by a supercargo except those 
by del credere commission are at the risk 
of the shipper 459 

The owner ratifies a sale by the super- 
cargo by receiving the proceeds without ob- 
jecting 459 

In the absence of a special contract, a 
credit sale is at the risk of the shipper, where 
the usage of trade allows discretionary sales 
on cash or credit 459 

The validity of a sale on credit depends 
upon the usage of trade in the place where 
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the sale is made, and such usage is a ques- 
tion of fact for the jury • 459 

In the case of a sale on credit, the factor 
is bound to exercise due discretion in en- 
forcing payment, and must not sue or put 
the owner to expense unless there is reason- 
able ground to believe that he will be ben- 
efited 459 

A failure to give notice of the insolvency 
of the purchaser will render the factor 
liable for all damages suffered in conse- 
quence of such failure 459 

Under a written contract to pay a factor 
one-tenth of the net profits, after deducting 
expenses "that may appertain to the goods 
themselves," the expenses of clerk hire, ad- 
vertising, and taxes are properly deducted 534 

Construction of contract with a factor 
for a share of the net profits arising out 
of a general foreign trading and shipping 
business, and the computation of profits at 
the end of the period 534 

Under a contract to pay a factor a cer- 
tain per cent, of the net profits of the busi- 
ness, the owner is liable for the factor's pro- 
portion of an amount offered in settlement 
of a claim barred by statute, which the 
owner refused to receive 534 

FRAUD. 

See, also, "Deceit"; "Equity." 

Notwithstanding fraud committed by One 
party to a contract upon the other, the con- 
tract remains operative until disapproved 
by the injured party 427 

FRAUDS, STATUTE OF. 

A trust, created by a parol contract, 
will be enforced in equity against a parry, 
who does not insist upon the defense of the 
statute of frauds 202 

A deed from an equitable mortgagee, and 
an assignment of a bond to reconvey to 
persons who had agreed to purchase on 
joint account, held to create a fiduciary re- 
lation between them, grounded on privity 
of title or estate, under which the purchase 
of an outstanding incumbrance or adverse 
title by one would be a trust for the benefit 
of both, taking the agreement out of the 
statute of frauds 202 

Fraudulent Conveyances. 

See "Bankruptcy." 

GARNISHMENT, 

See, also, "Attachment" 

A judgment debtor is not liable to be at- 
tached as a garnishee under the foreign at- 
tachment act of Rhode Island 711 

A bank is not liable on trustee process 
against a depositor for moneys paid out on 
his check on the day of, but before, the 
service of the writ on it, though the entry 
was not made on its books until some days 
later 583 

Judgment against the garnishee is no 
defense in a suit for the debt, if the plain- 
tiff in the original trustee process has, by 
his neglect to comply with the local laws, 
put his judgment in a state of suspension, 
so that execution can no longer issue upon 
It, and it cannot be revived by a scire facias 323 

GRANT. 

See, also, "Deeds"; "Public Lands." 

The sovereign may, although an individ- 
ual cannot, render valid a void act 818 
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The name of a grantee is not essential to 
the validity of a deed. A grant may be 
made to classes of persons, of sufficiently 
designated by descriptio personarum 818 

Where a grant made by government re- 
fers in general terms to a certainty, it is 
the same as if the certainty had been ex- 
pressed in the grant, though it be not mat- 
ter of record 818 

The grant to certain settlers in the village 
of Peoria, III., whose buildings had been 
destroyed by a military company, held to 
be for a consideration, and the heirs of a 
settler who died before it was made are 
entitled to the patent 473 

To show a title out of the proprietaries, 
a grant, warrant, and survey nnder the pro- 
prietors, or length of possession against 
them, may be shown 1196 

GUARDIAIST AND WARD. 

See, also, "Wills." 

A general guardian cannot voluntarily ap- 
pear for minor defendants, but they must 
be served with process, and a guardian ad 
litem appointed for them, when brought 
into court 172 

A petition by a guardian for the sale of 
his ward's lands is in the nature of a pro- 
ceeding in rem, and is not adverse to the 
next of kin, to whom notice is required to 
be given 1031 

The county court acquires jurisdiction on 
the filing of the petition for the sale of the 
ward's lands (Laws Or. p. 738), and its 
judgment cannot be collaterally questioned 
for errors in the proceedings, except as pro- 
vided by statute 1031 

The defect in the title of u person purchas- 
ing at a guardian's sale can be taken ad- 
vantage of only by the cestuis que trust. . . . 202 

A guardian's sale was held to have been 
made upon the original notice, though, upon 
the day named, it was adjourned for four 
weeks, where the statute forbade an ad- 
journment for more than one week at a 
time 1031 

HABEAS CORPUS. 

An order from a subordinate in the war 
department, directing a marshal not to pro- 
duce a person in his custody on habeas cor- 
pus, held no justification for his disobedience. 1 

A jailer who acted as mere servant of the 
marshal in disobeying the writ held not pun- 
ishable 1 

HOMESTEAD. 

See, also, "Bankruptcy." 

Homestead exemption must exist and be 
claimed at the time the writ comes to the 
officer's hands . 759 

HUSBAND AND WIFE. 

So long as a, legacy to the wife continues 
a chose in action, it is her property. The 
marital right of the husband does not at- 
tach until it is reduced into possession 1102 

The husband may, as against his creditors, 
relinquish his marital right in a legacy be- 
queathed to his wife 1102 

A court of equity will sustain the bill of a 
married woman, suing by her next friend, 
to recover a legacy bequeathed to her, where 
the husband has transferred all his marital 

rights in the legacy to his wife 1102 

- A husband who has borrowed his wife's 
funds may secure her by payment pledge, 
or in any other proper way 815 

In Wisconsin a married woman, by simply 
indorsing a note, does not create a liability 
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which can be enforced against her separate 
estate, nor one upon which a personal judg- 
ment will be rendered against her 242 

A husband, who has conveyed all his es- 
tate to a trustee for the sole and separate 
use of his wife, may join with her in an ac- 
tion of trespass quare clausum fregit, and 
in law would be entitled to the damages re- 
covered 723 

INDIANS, 

A state court has no jurisdiction over a 
partition suit in relation to lands of the 
Shawnee Indians, which have never been 
conveyed with the approval of the secretary 
of the interior* • 392 



XNTOEMERS. 

The person who telegraphs the collector 
of customs that a certain vessel within his 
district has goods on board liable to for- 
feiture, and not the deputy collector, who re- 
ceives and forwards it, and verifies some of 
its statements, is the informer 44 

An inspector of internal revenue, who 
acted in po-operation with, and under the di- 
rection of. other revenue officers, and whose 
researches were within his duties, and re- 
sulted in forfeitures, held not entitled to 
share as informer » 5S9 



injunction. 

A corporation defendant in a suit in a 
federal court may be enjoined, pending the 
suit, from taking proceedings for a dissolu- 
tion, or for the appointment of a receiver, or 
for the distribution of its assets. Act Sept. 
24, 17S9, §14. 167 

Act March 2, 1793. § 5, providing that an 
injunction shall not be granted to stay pro- 
ceedings in any court of a state, applies only 
to proceedings commenced in a state court 
before proceedings are commenced in the fed- 
eral court 167 

In a suit to obtain a reduction of a license 
fee, an injunction was granted restraining 
defendant from terminating the license up- 
on condition of plaintiff's depositing in court 
the amount of the fees in dispute. The bill 
was dismissed for want of equity and proper 
parties. Held, that the fund would be re- 
tained until the final determination of the 
controversy by a proper tribunal 310 

INSOLVENCY. 

See, also, "Bankruptcy." 

An insolvent debtor, arrested for a debt 
due before his discharge, can only be reliev- 
ed by the court, or a judge, before whom the 
process is returnable 805 

INSURANCE. 

See, also, "Marine Insurance." 

Policy Jield to take effect from its delivery, 
though premium was not paid, notwithstand- 
ing its condition to the contrary, where the 
agent was personally liable to the company. 706 

A provision that "if the insured shall cause 
the property to be insured for more than 
its value, the policy shall be void," only 
avoids the policy in case of intentional over- 
valuation or fraudulent concealment 16 

The burden is upon the company to show 
that the over-valuation was intentional.. . 16 

A policy cannot be avoided under its terms 
because the exact interest of the insured 
in the property is not shown, where the corn- 
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pany's agent knew the actual condition of 
the title, and neglected to make the proper 
note in the policy 16 

Where the ownership of property lies be- 
tween the husband and wife, and the hus- 
band is estopped from claiming it, the wife 
has a sufficient title to support an action on 
a policy under which it was insured as be- 
longing to her 16 

A married sister, in no way dependent 
upon her brother for support, and not his 
creditor, has an insurable interest in his 
life 657 

In the case of a negative answer to the 
question whether the applicant ever had a 
rupture, it is for the jury to say whethor 
a rupture, considered as cured, was material 
to his soundness of health *657 

Statement of age held not to import ab- 
solute accuracy 657 

The company *hM estopped to deny lia- 
bility as against one who purchased policy 
after death of insured, relying upon the 
representations of its agent 657 

Prompt payment of premiums on the date 
when due is waived by a previous course of 
dealing in respect to the particular policy, 
and to other policies generally, by which 30 
days* time has been habitually allowed. .. .1146 

Failure to disclose the fact that the in- 
sured is dangerously ill will avoid a renewal 
certificate, issued on payment of a premium 
11 days after it is due, where prompt pay- 
ment has not been waived \ . 1146 

Breach of a condition as to place of resi- 
dence is waived when, with knowledge there- 
of, premiums are accepted, and renewal cer- 
tificates issued 1146 

If proofs of loss are presented in apt time, 
and substantially in compliance with the 
requirements of the policy, it is sufficient, 
unless the company asks for more specific 
proof 16 

Proofs of loss will be considered as waived 
where the company's adjuster, after examin- 
ing the premises, states that the company is 
not liable on the ground that the policy is 
invalid 16 

Objections to proofs of loss, not made 
when the same were served, but first 
brought forward at the trial, will be consid- 
ered as waived 706 

Proof of the claim in bankruptcy is equiv- 
alent to the commencement of a suit 
against a bankrupt insurance company, un- 
der a clause \n the policy limiting the right 
of action to one year 72 

An insurance company has no right to di- 
vide its risks and capital into classes, and 
restrict the liability upon stock notes to the 
class in which they are placed 199 

The fund deposited by a foreign insur- 
ance company as required by the Mississippi 
statutes is intended for the protection of 
domestic policy holders, and is to be refund- 
ed on its withdrawal from business, so far 
as it is not charged with unpaid losses and 
premiums due such holders 75 

Such company, on withdrawing from busi- 
ness within the state, may assign such fund 
to a company succeeding to its business 75 

Such an assignment, though made within, 
four months of an adjudication in bankrupt- 
cy, held not void as to foreign creditors 75 

A state treasurer held not personally liable 
for moneys paid out of a fund deposited by 
the company for the protection of its policy 
holders, where he acts in good faith under 
the advice of the law officers of the state 
that the claims paid are proper charges on 
the fund 75 



Insurrection. 



See "Treason." 
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Interest. 

Page 
See "Banks and Banking"; "Usury." 

nSTTERWAIi BEVENTJE. 

The United States cannot impose a tax on 
the salary of a judge of the superior court 
of the city of New York, by imposing a tax 
on such salary as the income of such judge, • 746 

The fact that such salary is fixed by the 
board of supervisors of the county of New 
York, or that it is payable out of the treas- 
ury of the city of New York, is immaterial. . 746 

Federal collection officers may be enjoin- 
ed from claiming moneys of citizens, and 
levying for them as if for taxes 728 

Tobacco removed from the manufacturers' 
factory to their store held not subject to in- 
creased duties under Act July 1, 1864 1079 

The secretary of the treasury has no pow- 
er to suspend the issue of certificates to im- 
porters of distilled spirits, under Act M arch 
2, 1799 568 

The collector will not be allowed a per 
diem for watching seized property, where he 
fails to turn it over to the district attorney, 
to have proceedings commenced, for 37 days 
after the seizure 42 

Judgment for defendant was ordered in 
this case upon the ground that the claim of 
the plaintiff was barred by the act of July, 
1862, as construed by the supreme court. . • 689 

Joint Tenancy. 

See "Tenancy in Common." 

JUDGMENT. 

Rendition and entry. 

Upon executing a writ of inquiry upon a 
judgment by default, the jury must find at 

least one mill in damages 737 

Validity. 

The judgments of a court not having ju- 
risdiction are void ab initio *129 

A judgment of a state court whose juris- 
diction was acquired under a state statute, 
which was virtually repealed by the adop- 
tion of a treaty before the judgment was 
rendered, is void ab initio *129 

A stipulation in a judgment that the in- 
terest on it shall bear interest if not paid 
annually is void, and does not make such 
judgment usurious 978 

Judgment by confession under Act Cal. 
1S50 781 

A judgment by confession held not void, 
under the Oregon Code, for want of a suffi- 
cient statement of the facts, except as to 
creditors who have acquired a lien before 
sale thereunder 978 

Decree in consolidated action held valid, 
though the court failed to acquire jurisdic- 
tion in one of the actions so consolidated. .*1113 
Operation and effect. 

The title acquired by a stranger through 
a sale of lands regularly made under a judg- 
ment of a court of record, valid upon its 
face, cannot be defeated by a subsequent 
reversal of the judgment on appeal *1113 

Under a local law allowing a new trial as 
to some issues, without disturbing the find- 
ings upon others, a judgment supported by 
findings not vacated is not an estoppel as to 
matter embraced in a vacated finding 592 

Notwithstanding the judgment might have 
been rested upon an issue upon matter of 
abatement, the matter upon the merits will 
be res adjudicata, where both issues are 
found for defendant, and the judgment is 
entered generally under a local law allowing 
all defenses to be set up in the answer 592 

When the findings and judgment in a 
given case are conclusive on both parties if 
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conclusive on one, the estoppel is mutual, 
within the meaning of the rule requiring 
estoppels to be mutual 592 

A judgment based upon an estoppel by a 
previous judgment in ejectment held no de- / 
fense on a new trial after reversal of the 

first judgment 778, 781 

Relief against; amendment. 

A court of equity has power to reduce the 
amount of judgments at law rendered on 
Confederate contracts to the equivalent in 
legal money 616 

A court of equity may require the abate- 
ment of war interest embraced in judgments 
in Virginia 616 

Of different jurisdictions* 

The federal courts are bound to give to 
the judgments of the state courts only the 
same faith and credit which the courts of 
another state are bound to give to them. . . .1126 

Where the state court has jurisdiction, the 
merits of the controversy involved are not 
open to examination in the federal court 
after judgment 1126 

The presumption in favor of judgments 
of courts of general jurisdiction only extends 
to matters and persons falling within the 
scope of such general jurisdiction. When 
the proceeding is outside of such general 
scope, the record must show compliance 
with the special authority 1126 

There can be no personal judgment upon 
constructive or substituted service by publi- 
cation against a nonresident, except as a 
means of reaching property situated at the 
time within the state, or of affecting some 
interest therein, or determining the status 
of the plaintiff with respect to the non-resi- 
dent party 1126 

When constructive or substituted service 
by publication in a personal action is au- 
thorized by statute in place of personal cita- 
tion, the statute must be strictly pursued. .1126 

On a collateral attack upon a judgment of 
a superior court, the court will be conclu- 
sively presumed to have acquired jurisdic- 
tion, unless the record, on its face, affirma- 
tively shows a want of jurisdiction *1113 

If the record is silent as to the proof of 
a jurisdictional fact, due proof of the fact 
will be presumed in support o£ the judg- 
ment *1113 

The recital of a jurisdictional fact, there 
being nothing to the contrary in the record, 
is conclusive of the determination of the fact 
upon sufficient evidence, although the evi- 
dence does not appear in the record *1113 

The determination by the court issuing the 
summons, that it was duly served by publi- 
cation, as authorized by law, is conclusive 
when collaterally brought into question. . ,*1113 
Actions on judgments. 

Facts, in opposition to the record of a 
judgment obtained in one state, cannot be 
alleged to contradict the judgment, in an ac- 
tion brought upon it in another state 15 

In a suit founded upon the record of a 
judgment, where the court had jurisdiction, 
no error in the proceeding can be considered, 
nor can nil debit be pleaded 788 

Defendant cannot set up in defense to a 
suit on a foreign judgment that he was not 
served with process, and did not appear in 
the suit in which it was rendered, where 
the record shows a general appearance by 
an attorney 15 

JUDICIAL SALES. 

See, also, "Execution." 

A guardian's sale, authorized by the proper 
court, is a "judicial sale," <tnd cannot be 
questioned collaterally for error in the ad- 
journment thereof 1031 
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Where a juror is taken ill during the open- 
ing address in a civil action, he may be dis- 
charged, and another drawn from the panel 
in his stead 373 

JUSTICES CXF THE PEACE. 

Plaintiff can only recover upon the cause 
of action stated in the warrant 649 

A judgment of a justice of the peace, be- 
ing in part for a matter not within his juris- 
diction, is void in toto 649 

A justice of the peace is not liable in dam- 
ages for judicial acts, and for ministerial 
acts only in case of intentional or gross 
negligence 1142 

The justice is not liable for taking a su- 
persedeas on Sunday, and from a minor. . .1142 

LIBEL AND SLATTDEIL 

It is actionable per se to charge a director 
of the bank with being a swindler 456 

A breach of trust, accompanied by false- 
hood, does not amount to swindling unless 
there was an intent to defraud 456 

Official communications between govern- 
ment officials are privileged, and neither the 
sending such communication nor retaining 
a copy amounts to a publication 1158 

All the facts stated in a plea of justifi- 
cation must be substantially proved 456 

A verdict for one cent damages carries 
full costs •• ♦ ...••••• 456 

iiiEisrs. 

See, also, "Bankruptcy"; "Mechanics* Liens"; 
"Maritime" Liens"; "Pledge." 

By the common law, liens exist only where 
the party has actual or constructive posses- 
sion of the goods; but in the maritime law, 
and in equity, liens exist independently of 
possession 508 

A lien in equity is not a property in the 
thing nor does it constitute a right of action 
for the thing; but is a charge upon the 
thing 508 

An equitable lien is valid (in Massachu- 
setts), although no remedy for its enforce- 
ment is provided by the state jurisprudence. 266 

Where a lien, or equitable claim, consti- 
tuting a charge in rem, is a matter of agree- 
ment, it will be enforced in equity against 
the party himself, or his personal represen- 
tatives, or persons claiming under him, or 
assignees in bankruptcy • 266 

TiTMTTATIOKr OP ACTIONS. 

Parties cannot, by a contract, agree upon 
a limitation different from the statute, with- 
in which suit shall be brought, or the right 
to sue be barred 788 

Civ. Code La. art. 3540, limiting the 
time to sue to annul a will, is not applica- 
ble to a suit in which the will is relied upon 
as a muniment of title by a party out of 
possession 1042 

Non assumpsit within five years, &c, is 
not a good plea to an action of assumpsit 
upon a promise to collect money and account 
for it, as the cause of action does not arise 
until the money has been received by de- 
fendant and demanded by plaintiff 1196 

The act of limitations cannot be given in 
evidence upon the plea of nil debet 1191 

US PEnSTDE]SrSo 

Lis pendens is created in equity by filing 
a bill and actual service of subpoena. At 
law, suing out the writ without service of the 
same is sufficient 616 



LITERARY PROPERTY. 



The author of letters, of whatever char- 
acter, has a property therein; and no person 
has a right to publish them without his con- 
sent, unless such publication be required to 
establish a personal right or claim, or to 
vindicate character 342 

No private person has the right to publish 
official letters, addressed to the government, 
without its sanction 342 



See 



Maintenance. 

"Champerty and Maintenance." 



MARINE INSTJBABFCE. 

See, also, "Average." 

The applicant is not bound to communi- 
cate intelligence known to the insurer, nor 
the expectations, opinions or speculations 
of such party, based upon facts known to 
the insurer 349 

A policy insuring a vessel from a past 
date will cover a loss already accrued, of 
which neither party knew when the policy 
was issued, though it does not contain the 
words "lost or not lost" 349 

The omission of the master to telegraph 
the loss of a vessel lield not to vitiate the 
policy 349 

Construction of valued policy as to place 
where goods were to be taken on board. . . .1163 

An offer to abandon made as soon as the 
assured obtains the preliminary proofs of 
loss, to be laid before the underwriters, is 
not too late 1165 

The defense of concealment of material . 
facts must be made out affirmatively by 
the insurer 349 

In an action upon a valued policy on a 
cargo, defendants will not be permitted to 
give evidence of its actual cost, except in 
support of an allegation of fraud 1165 

In the absence of any claim of fraud or 
misrepresentation, held, that the application 
for insurance, when merged in the policy, 
was properly excluded from evidence when 
unaccompanied by any offer of evidence of 
misrepresentation 352 

MARITIME XXENS. 

Nature and grounds. 

A lien arises for repairs in a foreign port, 
where apparently reasonable and proper, al- 
though not absolutely necessary. All that 
is required on the part of material-men is 
good faith and reasonable ground for action. 479 

There is no lien where the materials were 
furnished to a vessel upon the credit of 
the owner 1196 

The sums advanced by a master during a 
voyage for necessaries supplied to a vessel, 
for claims of material-men, or for pilotage 
are liens upon the fund before a court of ad- 
miralty 1192 

The contracts of the master and physi- 
cian of a vessel are purely personal, and 
their wages are not liens upon the fund. . . .1192 

A court of admiralty will not favor an in- 
direct lien upon the fund in hand by those 
claimants who cannot sue originally in such 
coiirt, especially where there are adverse 

interests 1192 

Priority and enforcement. 

Seamen's wages are entitled to priority 
of payment out of the proceeds of the vessel, 
over a bottomry lien 1013 

The time of bringing suit determines the 
priority of payment of claims which are of 
Eke character, without extrinsic priority: 
otherwise, as to claims of seamen, pilots, and 
bottomry lenders 793 
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To impound a fund in admiralty until a 
'decision can be had upon the validity of a 
contested claim, the creditor must have sued 
out attachment or pleaded his lien to an an- 
tecedent action 798 

A surplus fund in a court of admiralty 
arising from the sale of a vessel is subject 
to the same trusts and liens as the vessel 

itself was subject to 1192 

Waiver: Discharge: Extinguishment. 

The lien of a material man is not waived 
by taking the negotiable paper of the owner 
or master of the vessel 190 

The departure of a vessel from port on 
Sunday on a trial trip; and again secretly 
Sunday nicrht, will not discharge the lien. . 743 

A sheriff's sale of a vessel on execution 
against the owners discharges the lien for 
wages of a seaman who is a part owner. 
Reversing page 569". 1100 

A mortgagee is a bona fide purchaser 
where a present, valuable consideration 
is given, or money subsequently advanced 
or liability incurred on the faith thereof, • • 190 

Xiiens tinder state laws. 

A state statute, giving a preferential lien 
for materials or supplies furnished in the 
construction or repair of a vessel, Jield 
valid and operative as to surplus proceeds 
in the registry after satisfaction of mari- 
time liens 678 

The successive decisions of the supreme 
court abrogating the practice of enforcing 
such liens by proceedings in rem, reviewed 
and explained 67S 

Person furnishing supplies in home port 
on a* credit held to have a lien where satis- 
factory paper was not given as agreed 743 

MARSHAL. 

The marshal is entitled only to his actual 
necessary expenses for ship-keeping, which 
must be established by vouchers or other- 
wise to the satisfaction of the court 769 

MARTIAL LAW. 

The president had authority to issue his 
proclamation of September 24, 1862, pro- 
claiming martial law and the suspension of 
the writ of habeas corpus in the case of 
military arrests 1 

The two orders issued by the war depart- 
ment August 8, 1862, one "to prevent the 
evasion of military duty, and for the sup- 
pression of disloyal practices," and the 
other "authorizing the arrest of persons 
discouraging enlistments," held unconstitu- 
tional * 1 

MASTER AND SERVANT. 

The rule which exempts the employer 
from liability for the negligence of a fellow 
servant is not applicable to the case of a 
minor servant ordered to a dangerous serv- 
ice wholly outside the contract of employ- 
ment o 475 

MINES. 

Under the act of 1866, the right to pur- 
chase a mining^ clafm to a silver or gold 
bearing lode- is in the nature of a pre-emp- 
tion right, and was granted to the one who, 
under the local laws and regulations, was 
recognized as entitled to the possession. . . . 592 

The state statute of limitations relating to 
mining claims constitutes a part of the local 
laws by which the rights of parties are to 
be determined 592 



MORTGAGES. 



See, also, "Bankruptcy." 

The question, whether a conveyance 
amounts to a mortgage, does not turn on 
the question whether there be a defeasance. 202 

Courts of equity are not governed by the 
same rules as courts of law in declaring 
whether there be a mortgage 202 

Where a transaction resolves itself into a 
security, it will be treated in equity as a 
mortgage, regardless of its form, and the 
parties cannot, by agreement, limit the 
rights of the mortgagor, or cut off his eq- 
uity of redemption 202 

A quitclaim deed and a bond to recon- 
vey on the payment of a certain sum held 
to constitute an equitable mortgage, and 
not a conditional purchase, giving the gran- 
tor an equity of redemption subject to con- 
veyance i 202 

Quaere if a bond given by a grantee to 
one of several grantors, in order to defeat 
and make void the conveyance, 'if executed 
at the same time with the conveyance', will 
amount to a technical defeasance 202 

A mortgage is governed by the law of the 
state where the land is situated when ex- 
ecuted and sought to be enforced there, 
though payable in another state 181 

The remedy hy a sale of the mortgaged 
property to pay overdue installments given 
in the mortgage field to be merely cumula- 
tive,, not nreventing foreclosure 1009 

A provision that the mortgage shall be- 
come security for the performance of a 
certain agreement at the election of the 
mortgagor becomes of binding force after 
election and notice 1009 

The right of the mortgagee to foreclosure 
or possession is barred, in, Connecticut, 
where the mortgagor has been permitted to 
remain in possession for 15 years without 
payment on the debt, or recognition of the 
mortgage 624 

A junior mortgagee, out of possession, 
may, in such case, sue to have the first mort- 
gage canceled, as barred by the statute. . . . 624 • 

MUNICIPAL CORPORATIONS. 

Construction of the Virginia laws of 1779 
and 1796, in relation to corporations 606 

Powers, duties, and liabilities of the corpo- 
ration of Alexandria, Va 606 

A corporation aggregate, having, or sup- 
posed to have, a common- fund, is liable in 
an action at common law for negligence in 
its duty *. 606 

Municipal corporation (Washington, D. 
C.) held to have power to fix a prohibitory 
license tax on the lottery business 660 

Failure of mayor or register of Washing- 
ton, D. C, to publish monthly notice of 
price of flour, held a good defense to suit for 
penalty for selling short weight bread. . . . 822 

NEUTRALITY LAWS. 

The landing of a cargo contraband of war 
on the shore of the country of one belligerent 
at a point not blockaded, is not an act of 
hostility against the other belligerent 321 

NEW TRIAL. 

It must appear that the newly-discovered 
evidence was unknown to the party at the 
time of the trial, as well as his counsel 50 

An objection to testimony as a whole will 
not raise the point that pare of it was in- 
competent 280 

NUISANCE. 

A livery stable in the residence portion of 
a city is not, as a matter of law, necessarily 
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to be considered as a nuisance to the im- 
proved property adjoining or near it 286 

Where the facts stated in the bill showing 
that the erection and use of a livery stable 
would be a nuisance to the adjoining prop- 
erty wex*e denied by the answer, a prelimi- 
nary injunction will be refused * 286 

OATH. 

A commissioner of the United States may, 
as an officer under the state law, take the 
verification of all necessary papers in order 
to procure the arrest of defendant 995 

PARDON". 

A proclamation by the president order- 
ing people in insurrection to disperse to their 
homes does not operate, even when it is 
obeyed, as a pardon of offenses already com- 
mitted S26 

An alleged pardon for treason in raisins: 
an insurrection by the operation of the presi- 
dent's proclamation ordering the people to 
disperse, to be available, must be pleaded. . 826 

FAHTZES. 

In a suit to obtain the reduction of a 
license fee, held, that all of the joint owners 
of the patent and grantors of the license 
were necessary parties defendant, and no de- 
cree can be made without bringing them in. 302 

An objection for want of proper parties 
defendant, not made by demurrer, plea, or 
answer, will be held too late, where a decree 
can be made granting the relief sought with- 
out affecting the rights of absent parties: 
otherwise not, though they are beyond the 
jurisdiction of the court 302 

partition; 

A parol partition executed by taking ac- 
tual exclusive possession of the portions re- 
spectively assigned is valid, and the par- 
ties cease to be tenants in common 592 

PARTNERSHIP. 

See, also, "Bankruptcy." 

Participation in profits is prima facie 
proof of partnership, rebuttable by show- 
ing that they were received as wages or in- 
terest for money loaned 664 

A partnership held to exist where the 
transaction was intentionally, and for col- 
lateral reasons, disguised under the cloak 
of a pretended loan and employment as 
bookkeeper 664 

A note signed with a firm name after dis- 
solution will not support assumpsit against 
the partners 726 

PATENTS. 

Patentable inventions. 

An art is entitled to protection, as well as 
the machinery or processes which the art 
teaches, employs, and makes useful 790 

A combination of known elements in new 
proportions, where a product possessing dis- 
tinct properties and new uses results, is pat- 
entable 685 

A combination which, by the addition of 
a new part, produces a new result with 
greater rapidity and economy than before 
produced, is patentable 1093 

A new effect, produced by a change of pro- 
portion, may involve patentable invention. 998 

To make a valid claim for a combination, 
it is not necessary that the several elemen- 
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tary parts of the combination should act 
simultaneously 423 

Nor need all parts of the machine which 
are necessary to its action be included in 
the claim, save as they may be understood 
as entering into the mode of combining and 
arranging the elements of the combination. 423 

A new and useful combination of known 
elements is patentable, though two out of 
three of them have been combined in a 
prior machine 423 

Decisive evidence that a new mode of 
operation has been introduced is shown 
where the practical effect of a new combi- 
nation is either a new effect, or a materially 
better effect, or as good an effect, more 
economically attained 423 

In such case, the amount of thought, time, 
expense, or experiment required to make 

the change is not material 423 

i The inventor has a right to use any means, 
old or new, in the application of the new 
property to produce the new and useful re- 
sult, to the exclusion of all other means 3S5 

Increasing the curve of a wagon reach, 
and diminishing the diameter of the wheel, 
so as to allow it to pass completely under- 
neath, where before it only passed partly 
under, held not a patentable invention. .. . 289 

The application of the principle of the ex- 
pansion and contraction of a metallic rod by 
different degrees of heat, to the regulation 
of the heat of a stove, is the subject of a 
patent 373 

The previous application of the principle 
to the regulation of heat, and a suggestion 
of its use in stoves, will not invalidate the 
patent to one who first practically applied it. 373 

A machine never brought into effective 
operation, and taken apart without intention 
to reconstruct it, held an abandoned experi- 
ment 1093 

Who may obtain patent. 

The commissioner of patents is not dis- 
qualified from obtaining a patent after ex- 
piration of his term of office, for an inven- 
tion made during such term 362 

Foreign invention: Printed description. 

Defendant may show prior invention in a 
foreign country, and knowledge thereof by 
the patentee, though "such foreign inven- 
tion has not previously been patented or de- 
scribed in a printed publication 423 

Evidence of mere use in a foreign coun- 
try prior to plaintiff's application is not alone 
sufficient to justify refusal of a patent. 
Act 1836, § 15 972 

Application and issue: Interference. 

The jurat to an application for a patent 
need not be dated 790 

The drawings are a part of the descrip- 
tion, and are to be considered with the spec- 
ification 503 

The duplicate drawings, required by Act 
1837, § 6, are unnecessary until the patent 
issues, and need not accompany the appli- 
cation 790 

The invention need only be described in 
terms which will enable persons skilled in 
the art to produce the invention 395 

Where the application here is made before 
the issue of a foreign patent, it does not bear 
the date of the foreign patent, though the 
latter is first issued 790 

Appeal from commissioners' decisions. 

Appellant may assign, as a reason of ap- 
peal, the refusal to hear certain evidence 
offered, and the court may order such evi- 
dence to be taken to determine its relevancy 
and materiality 998 

The unopposed oath of the inventor, 
though not of itself sufficient, is some evi- 
dence of the novelty, invention, and useful- 
ness of the improvement 998, 
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But slight evidence of invention is re- 
quired when it is shown in what the inven- 
tion consists, and where proof is given of 

practical utility 998 

Extent of claim. 

Rules for construing patents 685 

The patentee must be limited within the 
claims of the patent, and the description of 
the particular mechanism, and the applica- 
tion he has made, by which the result is 
produced 987 

The patent is not limited in its scope to 
the patentee's theory of his invention 503 

A claim for an entire machine does not 
deprive the patentee of his right to claim 
the parts also 503 

Where only approximate proportions are 
named in the specification for the several 
elements of a given composition of matter, 
the right to vary these proportions is not un- 
limited 685 

Reissue: Disclaimer. 

If a reissue is invalid for want of author- 
ity to make it, the surrender is ineffective. . 790 

There may be more than one reissue of 
the same patent. Reissues are favored 
where the patentee is more specific or more 
modest in his claims .* • * * ^90 

A patentee, whose devices are new, is at 
liberty to claim each, by way of reissue, al- 
though he may have represented and claimed 
them originally as acting conjointly 1093 

The patentee need not describe and claim, 
in the specification of a reissue, either in 
words or idea, just what he described and 
claimed in his original 790 

But the specification must describe the 
same invention, and the claim cannot em- 
brace a different subject-matter than that 
which he sought to patent originally 790 

The sufficiency of a disclaimer, as to 
whether or not the patentee stated in it "the 
extent of his interest" in the patent, as re- 
quired by Act March 3, 1837, § 7, consid- 
<;red • 373, 

The action of the commissioner in grant- 
ing a reissue has more than prima facie 
influence in finally deciding the question of 
identity of invention 790 

A pending application for a reissue does 
not supersede tie original letters 395 

A surrender and an application for a reiss- 
sue may be withdrawn, by leave of the com- 
missioner, for good cause shown, at any 
time before the proceedings are fully com- 
pleted and duly recorded .. . 395 

A presumption as to the regularity of the 
surrender and reissue of the patent.will pre- 
vail, in the absence of controlling evidence 
to the contrary 395 

Interfering patents. 

In a suit under Rev. St. § 4918, concern- 
ing interfering patents, the court may de- 
clare either one or both of the patents void 
on any ground which, in a suit for infringe- 
ment, would invalidate it 556, 558 

The answer in such a suit may allege a 
want of novelty in complainant's invention. 556 

Where the court holds that either one of 
the patents is void, a decree should be en- 
tered annulling it 558 

Infringement— Wliat constitutes. 

A patent for a combination of several dis- * 
tinct parts is not infringed by a machine 
which does not embrace all of such parts. . 122 

A patent for a machine composed of new 
parts is infringed by the use of any one of 
such new parts 503 

A change which constitutes a mechanical 
equivalent, though accomplishing something 
useful beyond the effect accomplished by 
the patentee, is nevertheless an infringe- 
ment, as respects what is covered by the 
patent. 503 
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The mere substitution of one known de- 
vice for another, though complex, is an in- 
fringement 563 

The fact that a machine is an improve- 
ment on a patented machine will not pre- 
vent its being an infringement if it is sub- 
stantially the same 395 

What is technically a combination, and 
how it may be infringed, though improved . . 563 

A knuckle metallic joint in a hydraulic min- 
ing apparatus held to be a known mechan- 
ical substitute for one made of India rub- 
ber, or other flexible material 122 

— - Wno liable. 

Damages may be recovered for the use, 
without license, of plaintiff's patented im- 
provement, by an American citizen on an 
American vessel on the high seas 1157 

— Preliminary injunction. 

The application may be granted or refused 
unconditionally, or terms may be imposed 
on either of the parties, as conditions 422 

The state of the litigation, where the 
plaintiff's title is denied, the nature of the 
improvement, the character and extent of 
the infringement, and the comparative in- 
convenience which will be occasioned to the 
respective parties, by allowing or denying 
the injunction, must all be considered 422 

The exclusive possession for eight years 
under a patent for a useful machine, affect- 
ing an extensive business, held sufficient 
prima facie evidence to entitle a patentee 
to an injunction 563 

— Procedure. 

Nonjoinder of licensees in a bill for an 
infringement of a patent constitutes no de- 
fense after the cause has been set down for 
final hearing 395 

A surrender and reissue puts an end to a 
suit pending on the original patent, and 
plaintiff must proceed by a new bill. He 
cannot file a supplemental bill 970 

A feigned issue will be awarded in a suit 
for an injunction founded on a verdict, in 
an action at law, on newly-discovered evi- 
dence tending to show a want of novelty, 
and defendants will be allowed to amend 
their answer on payment of costs by insert- 
ing the new matter 384 

When the effect and operation of mechan- 
ical contrivances enter into the question of 
the extent of a patented combination, it is 
a mixed question of law and fact, and, there- 
fore, a proper one for the jury 373 

Prior knowledge and use is a question of 
fact, and the burden is upon defendant to 
show the same by satisfactory proof. 14S 

On a reference to take an account, de- 
fendant cannot be examined as a witness in 
his own favor, if objection be made by plain- 
tiff, though he was first called and examined 
as a party by plaintiff 391 

Although the broad claim of plaintiff's re- 
issue covers defendant's device, the court 
will look into the body of the specification 
of both the original and reissued patents, to 
ascertain whether there is any invention to 
support the claim 46S 

A juror will not be withdrawn on defend- 
ant's motion, on the ground of surprise, 
arising out of the exclusion by the court of 
evidence offered under a defective notice of 
special matter 373 

On a reference to a master to ascertain 
damages and profits, where the bill is taken 
pro confesso, the master can report only 
nominal damages where complainants fail 
to make satisfactory proof 16S 

Where, in such case, complainant's excep- 
tions to the master's report are overrule' 1 
defendant will be allowed costs subsequent 
to the interlocutory decree, to be set off 
against complainant's costs up to such time. 16S 
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A disclaimer must be properly proved, be- 
fore it can be admitted in evidence, either as 
an original paper or by a certified copy .... 373 

The indorsement on a patent of a dis- 
claimer held inadmissible for defendant, 
without proof that it was made by the pat- 
entee 373 

A reference to a dictionary, without speci- 
fying the place, held not sufficient notice of 
special matter 373 

Nor is the book admissible under a notice 
stating that the patentee's invention was 
previously known to the author 373 

In such case, it is not competent to prove 
by experts that they could easily find in 
such dictionary the parts relating to the 
subject-matter, without specific reference. . 373 

A notice in a special plea, stricken out 
before the trial, is not sufficient to admit a 
public work in evidence to show want of 
novelty 373 

A decree will be entered for complainant 
where the facts averred, showing the valid- 
ity and infringement of the patent, are ad- 
mitted by defendant, who also admits the 
want of any valid defense 721 

Review. 

A judge of the circuit court, sitting at 
chambers, has power to allow a writ of er- 
ror under Act July 4, 1836, § 17 383 

Various particular inventions and pat- 
ents. 

Bag ties. No. 135,899. fur improvement 
in ties for grain bags, held valid and in- 
fringed 362 

Chair seats. Reissue No. 7,203, for im- 
provements in chair seats, lield invalid. . . . 1186 

Coffins. Patent to Fish for a metal air- 
tight coffin, held valid and infringed 395 

Corset skirt-supporters. Nos. 22,532, 39,- 
910, 39,920, 45,296 (reissued No. 4,S31), 
54,323, and reissue No. 2,654, for improve- 
ments, held valid and infringed. .647, 648, 648 

Furnaces. No. 92,822 (reissued No. 
7,254), for an improvement in hot-air fur- 
naces, held valid, and infringed 2S4 

Glove-fastenings. No. 155,077, for im- 
provement, construed, and held not in- 
fringed 14 

Hand mirror. No. 92,942, for improve- 
ment, held not infringed 297 

Hydraulic mining. No. 110,222 (reissued, 
No. 5,193, for an improvement in hydraulic 
mining apparatus, held valid and infringed. . 122 

Inking rollers. Reissues Nos. 1,771, 1.772, 
for composition for printer's inking rollers, 
held valid, but not infringed 685 

Knitting machines. No. 99,426 and reis- 
sue No. 7,368, for improvements, held valid . 721 

Mouldings. No. 74,068, for an improve- 
ment in machine for forming sheet metal 
mouldings, held valid and infringed 103 

Pegging machine. Nos. 9,947, 23,361, and 
36,292, and reissues Nos. 3,533 and 3,517, 
for improved machine for pegging boots 
and shoes, construed, and lield valid and 
infringed 1093 

Ploughs. Reissue No. 6,824, for improve- 
ment in attachments, construed, and lield' 
infringed 1081 

Reflectors. Reissues Nos. 3,826 and 3,827, 
for improved reflectors for gas lights, con- 
strued, and held valid and infringed 949 

Sewing machines. Nos. 28,633, and 40,- 
084 (reissued, No. 3,218), for improved 
tucker, construed, and held not infringed., 987 

Sizing machine. No. 41,214, for machine 
for surface sizing fibrous materials, con- 
strued, and lield not infringed 1018 

Stamps. No. 91,108, for an improved gov- 
ernment revenue stamp, held valid, but not 
infringed ; . 272 

Stoves. No. 2,636, for an improvement 
in regulating the draft of stoves, construed 
in a charge to a jury 385 
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Suspenders. Patent to Flagg, Septem- 
14, 1869, for an improvement in suspender 

ends, held valid and infringed 148 

Wagon reach. No. 69,789, for improve- 
ment, held invalid for want of novelty 289 

Wringer roll. No. 101,994 (reissued No. 
5,081), for an improvement in rubber rolls 
for wringers, held valid, but not infringed. . 468 

PAYMENT. 

The taking of new notes in place of others 
temporarily delivered up, and their renewal, 
held not a payment or discharge of a mort- 
gage given as security for the original notes . 812 

A bill of exchange is not payment of a 
pre-existing debt unless paid or accepted as 
such, or the debtor sustain injury by the 
laches of the creditor receiving it 10S9 

If the holder of a bill remitted as pay- 
ment of a pre-existing debt does all in his 
power to notify the one remitting it of its 
dishonor, he is not liable 1089 

A decree for freight payable in sterling 
money will be for the amount of such money 
in gold and silver coin of the United States . 415 

PERSONAL PROPERTY. 

Liens and mortgages are good as between 
the parties and against creditors, although 
the possession is not changed, if there be no 
fraudulent intent • 266 

PILOTS. 

A vessel that is within pilotage ground, 
but disabled so that she cannot get into port 
without steam, is not bound to accept the 
offer of a pilot, or pay his fee 246 

A pilot is not bound to take charge of a 
disabled vessel for the usual pilot's fee. . . . 246 

PLEADING AT LAW. 

Mistake in plaintiffs name in declara- 
tion drawn by the clerk must be regarded 
as the mistake of the attorney, and amend- 
ment allowed only on defendant being per- 
mitted to plead de novo ' 1010 

A plea of estoppel which does not show 
that the defendant was misled by the plain- 
tiff, or those under whom he claims, is frivo- 
lous 1031 

Defendant has the burden of sustaining, 
by record evidence, his plea of another ac- 
tion pending 616 

Matters of abatement alleged as special 
causes for demurring will be disregarded, 
and the demurrer will be considered inde- 
pendently of them 1010 

On a general demurrer, unless for mis- 
joinder of actions, judgment must be given 
for the plaintiff, if there is one good count in 
the declaration 801 

In Virginia defendant may demur and 
plead to issue to the whole declaration 606 

Where, in Virginia, defendant pleads the 
general issue, and demurs, and plaintiff joins 
issue only on the plea, he will be nonsuited . 1010 

Denial of citizenship of the plaintiff plead- 
ed with matter to the merits becomes friv- 
olous 1031 

Ambiguity or uncertainty is not a ground 
of motion to strike out 1031 

After receiving and replying to a pleading 
the party cannot treat it, upon any ground 
of defect afterwards discovered, as a nullity, 
and proceed as if none had been served. . . .1060 

An exhibit is no part of a pleading in an 
action at law; a record or instrument should 
be stated in a pleading either according to 
its tenor or legal effect 172 
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Exceptions, dilatory or declinatory, should 
be interposed on the return day of process, 
or at tie day appointed for answering the 
libel 1013 

An exception that the suit was com- 
menced before the cause of action was ma- 
tured, not taken until after its maturity, 
will be considered waived 1013 

In causes on the instance side, the answer 
of the claimant should be verified by oath. .1142 

Where, in the case of a joint tort, separate 
answers are put in, each respondent must 
rely for his defense upon his own answer 
and the proofs 1159 

PLEADING EST EQUITY. 

A bill is not multifarious because it joins 
defendants holding distinct tracts of land, 
under distinct conveyances, if the main 
ground of defense is common to all 1049 

If the bill contain no ground for relief, 
defendant ought to demur 1088 

A corporation must answer under its com- 
mon seal, and not on oath 786 

The corporation is not required to answer 
interrogatories, where the bill requires its 
president, cashier, and agent to answer. . . 786 

"Where the officers of a corporation are 
not parties to a suit against it, they cannot 
be compelled to answer the interrogatories, 
but the bill may be amended to obtain a 
discovery from them 786 

An allegation in an answer, which is not 
responsive to the bill, is not evidence; and 
the onus probandi is on the defendant to 
establish it 202 

Defendant may, under equity rule 39, set 
np a bar in his answer to excuse him from 
answering further 1036 

Where the bar set up is insufficient for 
any reason, complainant may except, and 
set the cause down on bill and answer only, 
or may file a replication, and proceed to 
proofs 1036 

In the former case, the answer is taken 
as true, and the bar therein as proved; and, 
though insufficient as a defense, complain- 
ant cannot have a decree, unless the answer 
admits the allegations of the bill on which 
the prayer for relief is founded 1036 

If the bar set up is a sufficient defense to 
the whole relief sought, it is immaterial 
whether the defendant answer the allega- 
tions of the bill or not 1036 

A plea containing matter proper for a de- - 
murrer, for a plea in bar, for a plea in 
abatement, and for an answer, is bad for du- 
plicity 1049 

A plea set down for argument by com- 
plainant, without replying, must be consid- 
ered as true 1088 

Plaintiff, suing to enjoin infringement of 
a trade-mark belonging to a firm of which 
he alleged that he was the sole member, al- 
lowed to amend to bring in another, whom 
the proof showed was also a member 806 

An amendment will be allowed when its 
refusal will put plaintiff out of court, and 
defendant can avail himself, on appeal, of 
the matter on which he objects 138 

The staleness of the demand, or the want 
of nroper parties, is no objection to amend- 
ing the bill 138 

The averment of citizenship may be add- 
ed at any stage if the amendment be moved 
for in a reasonable time after the defect is 
suggested 138 

Where a plea of the statute of limitations 
is overruled, it cannot be again put in by 
the same parties or their privies 138 

It cannot be objected at the hearing that 
there was no replication to the answer, 
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where proofs in support of the answer, and 
proofs in contradiction thereof, and in re- 
buttal, have been put in without objection. . 103 

PLEADING UNDER STATE 
CODES. 

Matters arising since the complaint, which 
increase plaintiff's damages, but do not 
change the cause of action, may be alleged 
by supplemental complaint 805 

Code Civ. Proc. N. x. does not authorize a 
demurrer unless it is to the whole com- 
plaint or to a separate cause of action al- 
leged therein 805 

PLEDGE. 

A bill of sale intended for security operates 
(in Massachusetts) as a pledge and not as 
a mortgage, and does not require, or admit 
of, registration 185 

Delivery to the pledgee may be either act- 
ual or constructive 185 

Possession may be kept by an agent, and 
that agent may be the pledgor 185 

Railroad coupons held by a creditor as se- 
curity were converted into land, the unre- 
corded deeds for which were deposited with 
the creditor in place of the coupons. Held, 
that such creditor had an equity in the land 
superior to the lien of a general judgment 
creditor 81 

" PRACTICE AT LAW. 

A mistake in entitling a referee's report - 
in the district court, where it was duly filed 
in the circuit court, and no one was mis- 
led, will be disregarded, or the report 
amended nunc pro tunc 604 

Plaintiff is entitled to judgment by de- 
fault where defendant does not plead by the 
rule day, though the term continues beyond 
such day C10 

On a trial before a jury the court has. no 
power to grant a nonsuit against plaintiffs 
will 373 

The courts of the United States, in actions 
at law, can require the production of books 
and papers in the hands of the adverse party 
only where the relief might have been had 
by a bill of discovery, and as a substitute 
therefor. Act 1789, § 15 54 

An action, discontinued at a preceding 
term for want of appearance of defendant, 
will not be reinstated unless the omission 
was by neglect of the clerk 802 

PRACTICE EST ADMIRALTY. 

See, also, "Admiralty"; "Maritime Liens." 

A vessel under arrest by attachment from 
a state court is entirely withdrawn from the 
cognizance of the federal courts, whether 
sitting in the same or a different state 136 

A creditor cannot proceed against a ves- 
sel both in the state and federal courts on 
the same claim 136 

A respondent arrested must remain in 
custody until he gives, bond or stipulation to 
satisfy the decree ma*de against him. Kule 
3 1188 

After pertinent evidence offered involving 
the merits, plaintiff cannot become nonsuit, 
so as not to be barred, except by consent of 
the opposite party, or on leave given- by the 
court for sufficient reason 335 

On an appeal in admiralty, after the case 
is entered, plaintiff, who is appellant, and 
recovered judgment below for less than he 
asked, cannot become nonsuit without prej- 
udice, on payment of costs, if defendant ob- 
ject 335 
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A new trial is not ordered in an admiralty 
suit, on the mere ground of oversight in not 
putting in evidence which might have been 
put in 092 

An application will not lie to set aside a 
sale by default in admiralty, where it is not 
entitled in the same cause, and it does not 
appear that the promovents were parties or 
privies to that action 753 

Irregularities in entering default are 
waived by the voluntary appearance of re- 
spondent before the commissioner without 
objection, but such default will be set aside 
to permit a real defense 1060 

Objections to an action merely formal in 
their character, cannot be taken on final 
hearing 1013 

After the respondent has given a bond to 
the marshal, as provided by the rules, libel- 
ant cannot exact any additional stipula- 
tion 1060 

Libelant is not entitled to ground any 
proceedings on the omission of respondent 
to give security for costs 1060 

No notice need be given the opposite party 
of a final decree before proceedings to en- 
force it 1062 

Execution issues against stipulators sum- 
marily upon the decree rendered against 
the principal 1062 

In a suit for seamen's wages, libelant 
may compel the adverse party to answer 
special interrogatories 1142 

PRACTICE IN EQUITY. 

.A motion or petition in the suit is the 
proper method to stay proceedings, wiiere 
it is not properly prosecuted in the federal 
court. A formal bill is not necessary 973 

A question of fact, essential to the deci- 
sion, may be referred to a jury upon an is- 
sue framed 202 

Where defendant fails to pay the exam- 
iner's fees, plaintiff cannot compel defend- 
ant's proofs to be filed without paying such 
fees 809 

When a witness has been cross-examined 
by a party, with a full knowledge of an ob- 
jection to his competency, he will not be al- 
lowed to raise the objection at the hearing. . 202 

Exceptions to a master's report, not made 
before the master, will not be heard by the 
court, in the absence of special circum- 
stances 1051 

Unless a particular error is pointed out, 
or an erroneous principle is shown to have 
been adopted, the master's report will not 
be disturbed 1051 

A complainant, residing in another state, 
but in the same circuit, cannot he required 
to furnish security for costs, except at the 
first term 579 

PRACTICE UNDER STATE 
CODES. 

Supplemental answers are in the nature of 
pleas puis darrein continuance under the for- 
mer practice, and like such pleas, should be 
interposed at the first opportunity after 
coming to the knowledge of the parties. . . . 778 

Leave to file supplemental answer, setting 
up good technical, though inequitable, de- 
fense, refused where there was unreasonable 
delay 778 

PEIN-CIPAL AND AGENT. 

See, also, "Factors and Brokers." 

A contract made by an agent in excess of 
his power, by means of false and fraudulent 
assertions, is void, and may be rescinded, or, 
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where the principal receives the benefit and 
proceeds, he is liable in damages 579 

PRINCIPAL AND SURETY. 

Equity will not hold a surety liable, when 
he is discharged at law 26 

On the death of the surety in the case of 
an obligation joint, and not joint and sev- 
eral, the remedy at law is gone, as against 
his legal representatives 26 

No state statute, enacted after the mak- 
ing of such an obligation, can change the 
contract of the surety to his prejudice 26 

A debtor has a right, without the assent 
of his surety, to convey his property, fairly, 
in payment of his debts 62 

PRIZE. 

See, also, "War." 

A naturalized citizen of the United States, 
domiciled in the enemy country at the break- 
ing out of war, is deemed an enemy, and his 
property is confiscable as such 673 

If a party so domiciled puts himself in 
itinere, to resume his acquired country, he 
is deemed to have returned to its domicile. . 673 

In war, property cannot change its hos- 
tile character in transitu 670 

A shipment made by an enemy shipper to 
his correspondent in America, to belong to 
the^ latter at his election, in 24 hours after 
arrival, is liable to condemnation as hostile 
property 670 

All goods found on board an enemy's ship, 
are presumed to be enemy property unless 
a distinct neutral character is impressed 
upon, and accompanies, them 326 

If the shippers in a hostile ship neglect to 
put on board any documentary evidence of 
its neutral character, they will not be al- 
lowed the benefit of further proof 326 

Cotton purchased during the Civil War 
with the proceeds of debts collected by a citi- 
zen of a loyal state, who went south before 
the war to collect such debts, captured while 
water borne in Texas, Jield not enemy's prop- 
erty. (Reversing) 49 

In the case of a joint shipment from ene- 
my country, the share of the partner domi- 
ciled in the enemy country was condemned. 674 

In the absence of notice of a blockade, an 
inquiry at a blockaded port excused 446 

An entry into a blockaded port to obtain 
necessary supplies excused 446 

A prize court of the United States has no 
jurisdiction on the capture of a British ves- 
sel by a French privateer, within the territo- 
rial jurisdiction of the United States 57 

Vessel condemned for attempting to vio- 
late a blockade where, having been chased 
at sea, she was beached, and set on fire 256 

Vessel and cargo condemned as enemy 
property, and for an attempt to violate the 
blockade of Little River inlet 321 

Vessel sailing under neiitral flag, whose 
open papers show neutral ownership, was 
condemned upon other papers found, artfully 
concealed, tending to show enemy owner- 
ship 494 

A part of the vessel condemned as enemy 
property; the rest of the vessel restored. . . 446 

The vessel will not be condemned to the 
United States for failure of the captors to 
bring in the master of the captured vessel, 
where he was released from motives of com- 
passion 326 

Cargo restored, being neutral property, 
and there having been no attempt to violate 
the blockade, but no costs or damages 
awarded, as the vessel was confiscable in 
part 446 

As to costs to be taxed on several claims 
in one information, upon a remission of the 
forfeiture 672 
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The donation act of 1850 does not include 
settlers upon the public lands in Oregon, 
who died before its passage • 29 

A grant to a settler under such act does 
not take effect prior to its passage, although 
made in consideration, or on account, of 
prior residence and cultivation thereon. ... 29 

Though a married man limits his settle- 
ment under the donation act to the quanti- 
ty of land granted to a single man, one-half 
thereof inures to the benefit of the wife, and 
she takes the same in her own right as the 
direct donee of the United States, and not 
subject to any of the previous acts or con- 
tracts of the husband 29 

On the death of the wife of a settler un- 
der such act, her interest passes directly to 
her husband and children in equal parts, as 
donees of the United States, and not as her 
heirs 29 

A quitclaim deed by the occupants of land 
in Oregon before the passage of the dona- 
tion act, containing a covenant of warranty 
against all claims except that of the United 
States, and a covenant to convey the title 
of the United States, if obtained by the 
covenantors, will transfer only the posses- 
sion 29 

The possession delivered with the deed is 
a sufficient estate to carry the covenants , 
therein to the assignee thereof 29 

The prohibition contained in the proviso 
to section 4 of the act does not include cov- 
enants or contracts made prior to the pas- 
sage of such act 29 

The rights of vendees of a married set- 
tler under the act, on a partition of the 
wife's share after her death, determined. . . 29 

The notice of settlement given to the prop- 
er officer under such act relates back to the 
commencement of the application, unless 
the same was prior to the passage of the 
act 193 

The donation act was a present grant to 
the settler thereunder, but the completion 
of "a settlement" was a condition precedent 
to the vesting of any estate or interest in 
the land, in such settler 193 

A wife divorced before notice and proof 
of a claim is not entitled to share in the set- 
tlement, although the land was occupied be- 
fore the divorce was obtained 193 

Intermediate the treaty of Guadalupe Hi- 
dalgo and the admission of California into 
the Union, no military officer of the United 
States could make any alienation of the pub- 
lic land 81S 

A mere permission to search for and take 
possession of land did not bind the Mexican 
government to make a title, and the United 
States are not required under the treaty to 
recognize such claim 1147 

History of the settlement on islands in 
the rivers of Pennsylvania 115 

QUIETING TITLE. 

A title acquired under a statute of limita- 
tions will be quieted in the adverse holder 
on bill filed for that purpose, even against 
the holder of the paper title barred 592 

RATT/ROAP COMPANIES. 

Construction of Act Mo. March 24, 1808, 
amending the charter of the Louisiana & 
Missouri River Railroad Company, in rela- 
tion to municipal subscription for stock. . . . 530 

The provisions of the Missouri constitution 
as to aid to railways, amendatory acts, and 
titles to acts, discussed 530 

A railroad company, or its assignee with 
notice, cannot enforce bonds issued to pay a 
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subscription to stock, where a condition un- 
der which the city was authorized by stat- 
ute to issue them has not been complied 
with 36S 

A purchaser under a decree of foreclosure 
of a railway mortgage held not a bona fide 
purchaser as to municipal aid bonds, given 
on a subscription to stock under a condition 
with which the company has not complied. . 368 

A railroad contractor, taking aid bonds 
from the company in good faith in payment 
for work, is a purchaser for value 363 

The purchaser of railroad aid bonds need 
not look behind their recitals, where the 
bonds, on their face, do not put him on in- 
quiry *... 363 

The bona fide purchaser of railroad aid 
bonds is entitled to rely upon a recital there- 
in that the conditions precedent to their is- 
sue have been fulfilled 363 

A person who has succeeded to the title of 
a bona fide purchaser of the bonds, is enti- 
tled to stand on such title, though not a 
bona fide holder of them himself 363 

A person can recover on coupons on the 
bonds, although his sole purpose, in buying 
them, was to bring suit on them in the fed- 
eral court 363 

In a suit on railroad aid bonds, defendant 
cannot impeach the order of the county 
judge reciting the proceedings under which 
the commissioners to issue the bonds were 
appointed . . . . . ■ 363 

A provision in a statute under which rail- 
road aid bonds were issued, that they should 
be registered in the office of the county 
clerk, held directory merely 95 

In a suit on railway aid bonds, evidence 
of declarations made to taxpayers before 
they assented to the issuing of the bonds, 
inducing such assent, held inadmissible 95 

The assent by majority taxpayers to the 
issuing of railway aid bonds, once duly 
made under Laws -Vt. 1807, No. 1. cannot 
be withdrawn, though attempted to be made 
before the assent has been certified 98 

Duties and liabilities of the parties in the 
case of a man walking along a railroad 
track in front of an approaching train, stat- 
ed in a charge to a jury 69 

REAL PROPERTY. 

See, also, "Adverse Possession"; "Ejectment": 
"Estates." 

If a man having two titles to land, one de- 
feasible, and the other indefeasible, enters 
generally, the law adjudges that he entered 
under his better title 1196 

Distinct actions may be brought in Cali- 
fornia to recover possession of land, and for 
damages for withholding its possession. ... 12 

The period prescribed within which ac- 
tions for mesne profits must be brought in 
California is three years; but if the statute 
be not pleaded, mesne profits for a longer 
period may be recovered 12 

The value of permanent improvements 
cannot be set off against damages for with- 
holding possession in California unless de- 
fendant held the land not only in good faith, 
but under color of title. . i 12 

Any instrument gives "color of title" 
which, by apt words of conveyance from 
grantor to grantee, in form passes what pur- 
ports to be a good title 12 

A plea of set-off for permanent improve- 
ments in an action for mesne profits must 
allege that the same were made while hold- 
ing under color of title adversely to the 
claim of plaintiff, and in good faith. Code 
Or. 227. 172 

One in possession, claiming under an ad- 
verse but defective title, without fraud, 
cannot be held to be the trustee of the true 
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owner, nor be made to account for the pro- 
ceeds of a sale by him 1039 

But where the possession was not in good 
faith, the possessors are liable for rents and 
profits, and are not entitled to compensa- 
tion for improvements 1039 

Possessors in bad faith in Louisiana will 
not only be charged with what they have 
received, but with what they might have re- 
ceived, and cannot claim the benefit of the 
prescription with regard to the rents and 
profits 1051 

Possessors in bad faith are entitled to 
compensation for improvements accepted 
by the pwner. The latter may require them 
to be removed 1051 

Manner of estimating rents and profits 
on lands, buildings and draining machine 
in possession and use by the city of New 
Orleans . 1051 

Where a person, having permission by 
will merely to reside in a house, leased the 
same, held, that her executors should ac- 
count for the net income for six years 
back ,o. 1154 

EEFEEEErCB. 

Following the practice of the state courts, 
the judgment upon a referee's report may 
be entered without an application to the 
court ; 604 

REMOVAL OF CAUSES. 

See, also, "Courts." 
Right of removal. 

Under Acts Sept. 24, 1789, § 12, July 27, 
1866, and March 2, 1867, the right of re- 
moval is made to depend upon citizenship or 
alienage 149 

AH those connected with the suit on each 
side must be citizens of different states from 
those on the other side 729 

A suit to quiet title to real property 
against several defendants, who claim to be 
the owners of the same as tenants in com- 
mon, "is one in which there can be a final 
determination of the controversy," as to 
each defendant, without the presence of the 
other 20 

"Where there is a separable controversy, 
each defendant has the right of removal 
without reference to the status of his code- 
fendant 20, 27 

A suit may be removed under Act March 
2, 1867, by a defendant who is a citizen of 
a different state, although there be other de- 
fendants who are citizens of the state in 
which it is brought *298 

Act March 2, 1867, only adds another 
cause for removal, and does not repeal the 
act of 1866 27 

In an action on the mortgage note of a 
resident corporation, held that a controversy 
between plaintiff and a nonresident defend- 
ant, who was a mortgagee of the company, 
and had purchased its entire property a was 
merely incidental to the main controversy, 
and the cause was not removable SS 

Under Acts March 2, 1&33, March 3, 1863, 
and June 27, 1868, the right of removal is 
made to depend upon the subject-matter. ♦ 149 
' Under these acts, the entire suit is re- 
moved if any part of it is removed 149 

The act of July 27, 1868, is constitutional . 149 

Act July 27, 1868, § 2, construed, as to 
what suits are removable under it, and at 
whose instance, and what is the mode of re- 
moval 149 

A member of a corporation, sued for a 
debt or liability of the corporation, may have 
the suit removed under Act July 27, 1S6S, 
§ 2 1149 
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But a member sued for alleged misconduct 
as an officer of the corporation cannot have 
the suit removed under such section 1149 

Thefaet, that questions may arise, in the 
course of the litigation, besides those under 
the acts of congress, and which depend upon 
general principles of law, cannot withdraw 
the cause from the jurisdiction of v the fed- 
eral courts 164 

Nor can the suit be withdrawn from such 
jurisdiction, by joining defendants who are 
not within the limitation prescribed by the 
statute with those who are within such lim- 
itation 164 

Rev. St. § 643, providing for removal to 
the federal court of prosecutions against fed- 
eral revenue officers, held constitutional ... 67 

Such section is applicable to an indict- 
ment of such an officer in a state court for 
an act done under color of the United States 
revenue law, but charged to be in violation 
of the criminal law of the state 67 

A colored citizen, when sued by another 
citizen of the same state, cannot remove 
the cause because of local influence or prej- 
udice 621 

A written stipulation of submission of a 
pending cause held a waiver of the right of 
removal after reversal and return for a 

new trial 1026 

Time for removal. 

After a decree in Hie probate court, the 
case cannot be removed to the federal court 
under Act 1875 729 

The petition is too late where filed several 
terms after the cause could have been tried 
but for the neglect of the rules of the court 

for the taking of testimony • 996 

Proceedings to obtain. 

The right of removal under any act of con- 
gress is not dependent upon the volition, or 
action, or nonaction of the state court 149 

The federal court has no jurisdiction to 
issue a mandamus to compel a state court to 
allow a removal, as a mandamus is not nec- 
essary '. 149 

When the proper petition is presented with 
the proper surety, so that the state court 
acts upon the matter judicially, it loses juris- 
diction of the cause eo instanti, unless its 
refusal is placed upon a valid defect in the 
petition, or insufficiency in the surety 149 

After presentation of the petition, and a 
compliance with the act, the state court can- 
not take any proceedings in the suit except 
to perfect the removal, as other defendants 
may appear and present their petitions. . . . 164 

The application to the state court is ex 
parte. No notice need be given, and no affi- 
davits can be read in opposition 164 

The averment in the petition, that defend- 
ants have a defense arising under the consti- 
tution and laws of the United States, must 
be accepted as true in the federal court, un- 
til disposed of on the trial 149 

The affidavit for removal and bond hav- 
ing been filed in term time, but during a 
temporary recess of the state court, and the 
record not having been filed in the federal 
court, held that the state court, on a proper 
case being shown, had jurisdiction to ap- 
point a receiver SS 

All the defendants need not apply at the 
same time for the removal 20, 164 

Defendants not served or appearing in the 
state court when the order for removal is 
made are not affected by it, and as to them 
the cause is still pending in the state court. . 20 

The federal court must determine for it- 
self the question of its jurisdiction; the al- 
lowance of the petition for removal by the 

state court cannot confer jurisdiction 20 

Effect o£ removal: Subsequent proceed- 
ings. 

A case was removed in the circuit court 
of the southern district of New York on the 



INDEX, 



123J 



Pago 
allegation that plaintiff was a citizen of New 
York, and defendant a c tizen of Massa- 
chusetts. Held, that a motion to remand on 
the ground that plaintiff is, an alien should 
be Ranted, the fact not being denied. . . . .11*9 

The averment in a petition that the suit 
has been brought for a cause of action speci- 
fied in the act of July 27, 1863, cannot be 
tried on affidavit on motion to remand. ... lb* 

When a suit has been removed under t&e 
act of 1808, as respects all the parties and 
all the subject-matter, the court will not 
make an order staying all proceedings in 
the state court, as such order is not neces- 
sarv to the exercise of its jurisdiction 14J 

After removal, the federal court may en- 
tertain a motion to dissolve an attachment 
or discharge the attached property where 
such practice is authorized by the state 1153 

a The court may hear 'such motion, though 
a similar motion was overruled by the state 
court prior to the removal. : -L«» 

A bill filed after the removal, naming as a 
party defendant a person who was not a par- 
ty to the suit as brought in the state court, 
will be stricken from the files on motion. . Ibb 

A declaration filed in the federal court 
after removal of a bill in equity, asking re- 
lief at law against some only of the defend- 
ants, if within the allegations of the com- 
plaint filed in the state court, will not be 
stricken from the files, nor will complainants 
be- compelled to elect whether to proceed at 
law or in equity : v \ V 

A counterclaim which might have been 
interposed in the state court may be set up 
after removal • * uo 

EEWAED. 

To entitle a person to a reward agreed in 
writing to be paid for recovering certain 
property, which was subsequently returned 
hy the police, he must show that it was re- 
covered through information furnished by 
him 
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Forfeiture or reduction o£ salvage* 

Only compensation for work and labor per- 
formed in saving cargo allowed, where 
stranded vessel was bored with augers, ana 
guilt could not be fixed. . . . • . . . • . - . • . y • • *>»* 

A share declared forfeited for fraudulent 
concealment of a part of the cargo will 

inure to the owners thereof ***> 

Amount, M , _ . 

Liberal compensation will be made not 
only with, a view to the value and danger of 
the thing saved, but for the general inter- 
est in promoting exertions in such cases. . . 141 

In a case of derelict, where there are no 
peculiar circumstances, a moiety is award- 
ed 107 ° 

A vessel with slaves on board but no 
white person, considered as derelict, and 

one-third given as salvage ^«o 

Towing oil barges cast loose from a burn- 
ing wharf, and still in danger, to a place of 
safety, held a salvage service, but only 

entitled to small compensation y»^ 

Remedies for recovery. # . , , 

A suit for salvage may be maintained by 
the master and owner of the salvor vessel « 

without joining its crew ;,****: * 1U -'' 

A suit for salvage in rem, as well as in 
personam, will lie for salvage services, 
though performed under. a previous agree- 
ment for a fixed amount - .XIM< 

The pendency of an action for salvage by 
the salvor vessel is no bar to a suit by the 
passengers of the injured vessel for salvage 

services rendered at the same time 4Xd 

Apportionment. 

Rule of 'distribution between vessel, om- 
cers, and crew . 
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See, also, "Vendor and Purchaser." 

A shipment made without or contrary to 
orders still remains at the risk of the ship- 

Pe ff " a' shipper have " general discretionary 
orders to ship goods, the shipment will re- 
main at his own risk until he appropriates 

the shipment to his correspondent b?o 

The seller has the right of stoppage in 
transitu as to goods sold for cash to be paid - 
for on receipt of the invoice, where they were 
warehoused by the master of the canal boat 
on which they were loaded, on its being 
stopped by ice • 

SALVAGE. 

Rignt to salvage compensation. 

A salvage service is performed when a 
raft of timber is saved from peril on naviga- 
ble waters ; : • • 4T " 

A claim for such salvage service may be 
maintained in a court of admiralty, if there 
is no local custom making the service .gratui- 
tous t ** 

If a vessel, though disabled, is managea- 
ble, and receives assistance for expedition 
onlv, the fact of being disabled will not of 

itself make the service salvage TOb 

Contracts for salvage services. 

A contract for salvage services will be en- 
forced where it was deliberately made, and 
not apparently oppressive ^' 



SCIRE FACIAS. 

A scire facias to revive a judgment is not 
a new action 

SEAME3ST. 

The contract of snipment. 

A person shipping as cook and steward 
undertakes that he has experience and skill 
to enable him to perform the duties of those 

positions •. v * \ ' 

By the general maritime law, a seaman 
taken sick during the voyage is entitled to 

be cured at the expense of the vessel 4&6 

Where the seaman is removed ashore, or 
where there is no person on board the ves- 
sel who can safely administer medicine, 
the vessel is liable for medical advice and 
attendance, though she carries a medicine 
chest, as provided by Act July 20, 1< 90, c 

56 § 8 443 

k. general averment that a vessel was 
supplied with a medicine chest according to 
law is not, of itself, sufficient evidence to 
discharge a master from his liability for a 
physician's bill for attendance upon a sick 

seaman • . • • • • • • T&4 

An express promise by a.sick seaman to 
pay the amount of a physician's bill for at- 
tendance is without consideration and void 754 

Where the mates' and crew of a vessel 
discharge ballast into a lighter or barge so 
carelessly as to load her on one side, and 
cause her to sink, they are liable to the 

owner for the loss. ••••„• : 66 -* 

Seamen are liable where a loss is caused 
by their strict obedience to orders which 
they know are improper, where they fail to 

remonstrate : • * * * i *** 

When the fault or negligence is not 
clearly fixed on any particular one connect- 
ed with the ship, all must contribute in the 

ratio of wages ***** 

Where a vessel sails without the statute - 
quantity of bread, and the crew are put up- 
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on a short allowance of bread, it is no de- 
fense to their claim for double wages that 

flour was furnished as a substitute 572 

Where double wages are allowed, under 
the statute, for such short allowance, dam- 
ages may also be given for a deficiency "of 
other food 572 

The owner is bound by his contract to 
furnish the seamen suitable subsistence. 
What is suitable depends upon what is 

usual in similar voyages 572 

,, A _ seam an en #aged at a foreign port on 
the homeward voyage has the same rights 
as to wages and food allowance as one 
shipping at the point of original departure.. 1192 

The navy ration is the measurement of 
a food allowance on a merchant vessel. . . .1192 

The measure of damages for a wrongful 
discharge in a foreign port held to be the 
contract wages and expenses to the time 
when the seaman might have reached the 
home port, less what he actually earned, or 
might have earned, on the passage home. . 650 

£. stipulation, in shipping articles for 
whaling voyages, that the owners may ship 
catchings home on freight, is valid 726 

The owners are not liable for their value, 
as of the time when received, where, in 
good faith, they held them waiting for a 
rise in the market. 726 
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Conduct o£ master or mate in respect 
to seamen. 

A seaman is, in general, entitled to re- 
cover damages for an assault and battery 
from the officer of a ship where personal 
violence is inflicted, not excessively, but 
wantonly and without provocation or cause; 
where there was provocation or cause, 
but the punishment was cruel or excessive; 
or when the punishment is inflicted with 
a deadly, or dangerous, weapon 417 

The law which governs the deportment 
of men to each other on shore, cannot be 
applied to their habits and intercourse on 
board of a ship 417 

A seaman is punishable corporally for de- 
portment or language not obedient or re- 
spectful to the master 980 

The punishment, however, must be not 
excessive, considering the nature of the of- 
fense. A single blow with the hand, pro- 
ducing no wound, is not excessive 980 

A seaman on receiving such a blow for 
such an offense is not justified in brandish- 
ing a knife or an axe, nor in using them to 



clean, held not an aggravated or cruel as- 
sault 417 

An action against a mate by *a "seaman", 
tor false imprisonment, will not lie, where 
the imprisonment was ordered by the mas- 
ter through the advice and request of the 

mate 1159 

Actions for aggravated assaults" upon sea- 
men are dn personam only 9S0 

Wages— Rignt to. 

Seamen absent from a ship without any 
fault of their own. are nevertheless entitled 

to full wages , 201 

A vessel abandoned to the underwriters 
on report of surveyors that she be con- 
demned as unseaworthy is "condemned as 
unfit for service," under Rev. St. § 4582, 
relieving the vessel from liability for the 
three months* extra wages where seamen 

are discharged abroad 10S7 

Feeding and caring for sailors after their 
discharge cannot be held to be a revocation 

of the discharge 1087 

A seaman, having drawn the full wages 
due under an oral shipment cannot, after 
leaving the vessel, demand a greater sum.. 770 
— Remedies for recovery. 

A seaman, though at the time of service 
a part owner of the vessel, is not there- 
by precluded from libeling for wages *56i> 

No statute prohibits the filing of any libel 
within ten days after the discharge of the 

cargo 677 

Act July 20, 1790, § 6, prohibiting ac- 
tions for wages within a certain time, does 

not apply to actions in personam 754 

The right of a seaman to sue in personam 
for his wages, is perfect as soon as the pe- 
riod of his service is completed 754 

A seaman discharged before the deliv- 
ery of the cargo may sue in personam at 

once 75^ 

Owners of fishing vessel held liable for the 
wages of the seamen to the extent of the 
proceeds of the sale of the wreck, though 
the vessel was hired by the master for the 
season, and he had undertaken to pay the 

wages 237 

A lien for wages is discharged by a sale 
on execution against the owners, of which 
the seaman is one. Reversing page 569...1100 

The fact that a vessel has made several 
voyages since the contract was terminat- 
ed will not discharge the lien where the 
, seaman exerted himself to follow the vessel. 



prevent his arrest 980 } and commenced suit at the earliest moment 75S 

If a seaman is attacked by master or Where there has been no change of own- ' 

mate without provocation or disobedience ership in a vessel, forbearance by a seaman 



on his part, he may defend himself 980 

The master and mate may seize deadly 
weapons to put down mutinous and insub- 
ordinate conduct, and to restore order and 

obedience 980 

In the absence of cruelty or needless "se- 
verity, the court will not measure the de- 
gree of punishment inflicted for insubordi- 
nation 1159 

A single act of insubordination" on" the 
part of a seaman cannot be considered as 
mutinous, or as justifying an imprison- 
ment II59 

The second mate may refuse obedience 
to an order of the master to slush the 
masts, or take in light sails, as a punish- 
ment, when no offense has been committed 

that would justify it 650, 650 

The master has no right to imprison him, 

for such refusal / 650 

A person who, shipping as cook* Vs" un- 
willing or unable to do his duty, and keeps 
the galley in a filthy condition, may be 

punished 417 

- A H .^ w , it} * a dirt y frying-pan," or* wi'n- 
ing-a dirty kmfe on the face of the person 
whose duty it was to keep those articles 



to enforce his lien for wages until after 21 
months' continuous service does not ren- 
der his claim stale ; jm 

A seaman was refused payment of a por- 
tion of the sum claimed unless he would 
sign a receipt in full against the vessel and 
owners. Held, that the receipt was only 

good for the sum actually paid 1111 

Interest is allowed from the time of a 
demand proved; and if no demand is prov- 
ed, from the commencement of the suit. .1142 
— Deductions: Extinguishment, etc. 

A deduction will not be made where, be- 
cause of illness, the seaman left the vessel 
after the voyage was ended, but before the 

cargo was discharged 677 

If any part of the cargo be missing, all 
the seamen contribute to make it good, un- 
less the guilt can he placed 741 

Forfeiture of wages is not given mereiy 
as a compensation to the owner for actual 
loss suffered by the seaman's misconduct; it 
is enforced also by way of punishment... 295 

The seizure and carrying away of the 
ship s chronometer by a mate, to force the 
settlement of his claim for wages, held not 
an act of misconduct, working a forfeiture 295 
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Wages are not forfeited by leaving the 
vessel after the voyage is ended, and before 
the cargo is unladen, 677 

Going ashore to apply to an American 
consul for redress for alleged cruel treat- 
ment on board does not work a forfeiture 
of wages 754 

The performance of his duty after the 
forcible return of a deserting seaman is 
a^ condonation of the offense, and a remis- 
sion of the forfeiture, regardless of stip- 
ulations in shipping articles 754 



SEIZURE. 

A doubt of law is a proper case for a 
certificate of probable cause of seizure. In 
what cases such a certificate ought to be 
allowed -., 825 

A motion for a certificate of probable 
cause of seizure may be made subsequent 
to the decree, and upon the hearing the 
court is not limited to the evidence intro- 
duced upon the trial 1067 

In determining the question, the court 
cannot consider the fact that the officer 
acted in an oppressive manner, and with- 
out a warrant 1067 

The fact that the claimant was selling 
the goods at a low price in an obscure town, 
declaring them to have been imported, and 
that duty had been paid upon only a small 
portion, was held sufficient to justify their 
seizure 1067 
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SHIPPING. 

See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Charter Parties"; "Demurrage"; 
"Maritime Liens." 

Public regulation: Title to vessel. 

A bona fide purchaser of the whole inter- 
est in a vessel, subsequent to a forfeiture 
incurred by a sale to an alien (Act Dec. 31, 
1792, § 16), is not within the proviso of 

such section 316 

The forfeiture takes place at the moment 
of sale or transfer to an alien, and any sub- 
sequent judgment of forfeiture relates back 

to that time 316 

The title of the alien purchaser, if he 
acquires any, is divested eo instanti by the 
statute, and he has left in him. no interest 

which can be seized on execution 316 

A levy on the forfeited property, under 
an execution against the alien, previous to 
the prosecution of the forfeiture, will not 

prevent the forfeiture 316 

Such forfeiture does not avoid the lien 
of seamen and material men, existing at 

the time of forfeiture 316 

Whether previous possession by a state 
sheriff, under a fi. fa. issued by a state 
court, excludes the marshal from arresting 
a vessel forfeited for a breach of the laws 

, of the United States, quaere 316 

An omission in the registry and enroll- 
ment of an American vessel does not make 
her foreign, but only deprives her of Amer- 
ican privileges 642 

The forfeiture of a coasting vessel for 
proceeding on a .foreign voyage does not at- 
tach until the vessel quits the port with 
intent to proceed on the foreign voyage. 

Act Feb. 18, 1793, c. 8, § 8 822 

The title of a sunken vessel passes to the 
one who pays the full value of the vessel to 
* the owner, whether after a decree or not. . 638 
The title will pass to the defendant, in a 
suit for collision, who pays the full value 
on a decree against him, as against under- 
writers to whom the owner has previously ■ 

abandoned the vessel. 63S 

A part owner may sustain a petitory suit 
against a merely fraudulent possessor, with- 
9FED.CAS.— 78 



out joining the other part owners, and have 

a decree for possession on proving his title 822 

.A part owner, though his name is omitted 
from the registry and enrollment procured 
by the others, held entitled to ask security 
for the safety of the vessel on a voyage not 
approved by him 642 

"Where the owner of one-eighth disap- 
proved of the proposed voyage, the other 
part owners were ordered to secure him in 

double the value of his share 642 

Carriage of merchandise. 

Duty of the ship master, where consignee 
refuses to pay freight, and there is no ■ 
proper place for storage at the port of des- 
tination 630 

A vessel employed generally to carry 
stone jto a certain port held a general 
freighting vessel as to return cargoes col- 
lected by the master under a custom of the 
business . / 630 

Liability of vessel or owners, etc. 

By the general law maritime, the vessel 
is bound to the shipper for the performance 
of a contract of affreightment made with 
the master, whether by charter-party, by 

bill of lading, or by parol 252 

A vessel equipped in a manner which ren- 
ders her competent to encounter the ordi- 
nary perils of a voyage is seaworthy 196 

The fact that the mizzen sail of the ves- 
sel gave out in the extraordinary storm, 
and that she had no spare mizzen sail, does 
not show that she was unseaworthy when 

she sailed 196 

A vessel is not responsible in rem for car- 
go lost from the pier through negligence of 
her officers, but after delivery to the con- 
signee 20 

A scow will be held liable for the conver- 
sion by its master of a lighter used, with- 
out authority, in carrying wood from the 

shores of Lake St. Clair to the scow 294 

The vessel owners are not liable for sup- 
plies furnished to a vessel while frozen in, 
and in charge of the mate as ship keeper, 
except for implements for necessary and 

permanent use on board the vessel 630 

The master. 

A master in possession of a vessel absent 
from her home port will be deemed to have 
been master until his actual displacement 
after return of the vessel, notwithstanding 
the vote of a majority owners to discharge 

him 630 

The master of a vessel, frozen in before 
the return voyage was commenced, and left 
in charge of the mate, may contract for 
cargo for the return voyage after the ves- 
sel is released 630 

A master is personally liable on a con- 
tract for the transportation of goods in dis- 
charge of a debt due from him, part of 
which does not rest on a maritime contract 630 

The master has authority in a foreign 
port to procure all supplies and repairs nec- 
essary for the safety of the ship and the 

due performance of the voyage 479 

This authority includes all such supplies 
and repairs as are reasonably fit and prop- 
er, although not indispensably necessary. . 479 

A master, acting with reasonable dili- 
gence, discretion, and skill, upon the advice 
of competent persons, will be protected, 
though more skillful persons would have 

advised a better course 479 

The circumstances enumerated under 
which the master has the right to sell the 

vessel in a foreign port 186- 

All liens upon a vessel which is lawfully 
sold by the master in a foreign port from 
necessity are transferred to the proceeds of 
sale, the purchaser taking a title free there- 
from , ,.,,, is& 
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Slander. *&& 

See "Libel and Slander." 

SLAVERY. 

A Virginia slave is not entitled to free- 
dom, under Act Md. 1796, c\ 67, by being 
hired to a resident of the county of wash- 
ington, D. C, for a limited period 1202 

Importation of slaves into Washington, 
D. 0., effect of 579 

STATES. 

A written stipulation of submission of a 
pending cause to the state supreme court 
after the admission of Colorado held a 
waiver of the right to remove the cause to 
the federal court Act June 26, 1876. .. .1026 

A compact entered into between two 
states, with the assent of congress,, is bind- 
ing on those states and the citizens of each. 

Grants made by North Carolina and Ten- 
nessee, beyond their boundaries, as admit- 
ted in the compact between the states of 
Tennessee and Kentucky, are void by such 
compact 



Page 
The statute of limitations is set in mo- 
tion by an ouster of a cotenant, and an ad- 
verse claim 592 
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SUNDAY. 

Sunday is not a day on which a superse- 
deas can be given 1142 



Torts. 



See "Admiralty." 
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TAXATION. 

Ores extracted from mining claims im- 
mediately become subject to state taxation, 
though the legal title to the land is still in 

the United States .. .... 401 

Ores extracted from mines within a state, 
and there reduced, may be taxed by the 
state, although mined by a corporation of 
another state, and though the assessment is 
not made until the end of a quarter after 
the proceeds are carried out of the state. . 
Under the statutes of Nebraska, national 
bank shares may be taxed, and the tax en- 
forced by distraint against the property 

of the bank v • v ' • ": 'A* 

Taxation by state authority of the cap- 
ital stock of a national bank, invested in 
United States securities, restrained....... 100 

Where no remedy exists to recover back 
illegal state taxes when paid into the treas- 
ury, equity will restrain their collection, 
and, having jurisdiction in such a case, 
will determine the validity of county as 
well as state taxes, embraced in the same 
collection warrant and levy. . ... . . . . . . . . . nw 

The owner may rely upon the truth of 
the record made by the sheriff s return 

showing a tax sale to be void v • • • i <6J - 

An ex-sheriff cannot, under order of 
court years after the time to redeem has 
expired, amend his return of a tax sale so 
as to show that the sale was valid, when it 
appeared on the record to be void 781 

TENANCY IN C03MMON. 

A purchase made by one of two parties 
interested together by mutual agreement, 
made agreeably thereto, will mure to the 
benefit of the other m •. <^- 

"Where two persons are in possession ot 
lands by an imperfect or tortious title, as by 
disseisin, a release tp one of them will m- 
ure to the benefit of both................ ^ 

The holder of an undivided interest in 
land under the laws of California may re- 
cover the entire land, as against all parties, 
except his eotenants v ........... .... . . . <»1 

Under a joint demise, by the statute of 
Tennessee, a tenancy in common may be 
proved ^ oT 



TOWAGE, 

The steamer must arrange her tow with 
reference to her capacity and the nature 
of the voyage and the waters to be navi- 
gated v,v • • • 2o1 

Steamboat held in fault for unwieldy ar- 
rangement of tow on the Schuylkill river. . 2ol 

A hawser, lengthened by a piece of stern 
line, parted when another tug took hold to 
help in the increasing wind, and the tows 
were seriously injured by pounding togeth- 
er, and afterwards sank. Held, that the 
tug was liable v " v " 

The master may recover damages for in- 
juries to cargo on board of his vessel as a 
common carrier *• "91 

Item of cost of raising cargo of sunken 
tow will be stricken from a decree against 
the tug where libellant is shown to have 
been released from claim of the cargo 
owner • " yi 

TRADE-MASKS AND TRADE- 
NAMES. 

The name "Dr. J. Blackman's Genuine 
Healing Balsam," given to a medicine by 
its inventor, held a valid trade-mark, the 
exclusive right to use which would pass on 
an assignment of the exclusive right to 

make and sell it . . • • -• ♦ • • - • 5 

The words "J. C. Frese & Co., Hopfen- 
sack, 6, Hamburg," in an oval, held a valid 
trade-mark for a medical preparation 

known as "Hamburg Tea" : . . 80a 

A trade-mark for seamless bags, consist- 
ing of the word "Stark" over a semicircu- 
lar arch with the letter A below, is in- 
fringed by a like device, except that the 
word "Star" is substituted for "Stark';. .1159 

Under an assignment of the exclusive 
right to use the name of the inventor in 
the manufacture and sale of certain med- 
icine for a term of 10 years, with the con- 
dition that, on the performance of the cove- 
nant for such time, the assignee shall have 
"all of the rights and privileges to use the 
inventor's name, without reward, for oO 
years, the assignee acquires, aiter the 10 
years, the same exclusive rights which he 

had during such years . . . . . . . • 50 

When a partnership is formed to make 
an article to which a given trade-mark is 
properly applied, such trade-mark, if be- 
longing to one partner, becomes, in the ab- 
sence of special regulations, part of the 

partnership property - - «l> 

In a contest between manufacturers of 
"quack medicines," a court of equity will 
not interfere to protect the use of trade- 

marks by injunction . . , # - - - o 11 

A preliminary injunction will be granted 
to restrain the use of a tradermark where 
plaintiff has been in exclusive possession 
of the same for a number of years, and de- 
fendant has just commenced to manufac- 
ture under such name. 

Imitation of package of medicine, as to 
form, color, and style, enjoined, though de- 
fendants substituted their own names in the 



50 



fend ants substituted t_ . 

various places where plaintiffs used theirs 

olto, oJJt> 

Defendants manufactured and sold stoves, 

containing plaintiff's patented improvement* 

under the name "Charter Dak," originated 

by plaintiff, for the entire term of the pat- 
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ent Held, that plaintiff could not enjoin 
such use by defendants after expiration of 
the patents * . . . 53 

TREASON. 

Congress has no power to change, in 
any way, the crime of treason, as defined 
by Const, art 3, § 2, and acts of congress 
cannot be considered as legislative defini- 
tions of the crime. . . .„ 826 

Opposing by force of arms, an act of 
congress, with a view of defeating its effi- 
cacy, and thus defying the authority of the * 
government, is levying war against the 
United States, and constitutes treason.... 826 

Treason in the assembling of bodies of 
men, armed or arrayed in a warlike man- 
ner, is determined by the intent If the 
purpose be of a private nature, it is not 
treason, regardless of the acts actually 
committed; otherwise, where the intent is 
to effect some object of general public na- 
ture 924 

An insurrection to resist by force the ex- 
ecution of a federal tax law, or the militia 
called out to enforce it, on any ground 
whatever, is a levying of war against the 
United States 924 

A conspiracy to raise an insurrection to 
resist the execution of a federal statute by 
force is only a misdemeanor. Treason is 
not committed until the persons proceed to 
carry the intention into execution by force 924 

There are no accessories to the crime of 
treason; but all the particeps criminis are 
principals. All persons present, aiding, as-' 
sisting, or abetting ; ny treasonable act, or 
who are present, countenancing, and are 
ready to afford assistance, if necessary, to 
those committing a treasonable act, are 
principals 924 

If a man joins and acts with an assem- 
bly of people, his intent is always to be con- 
sidered and adjudged to be the same as 
theirs; and the law judges of the intent by 
the fact 924 

Where the overt act has been nroved by 
two witnesses, evidence is admissible to 
show the course of the prisoner's conduct 
at other places, and the purpose with 
which he went to the place where the trea- 
son is laid; and, if he went with a treason- 
able design, then the proof of treason is 
complete 826 

A voluntary confession made by the pris- 
oner on his preliminary examination may 
be received in corroboration of matters al- 
ready testified to by two witnesses; but, 
as to matters not thus testified to, it must 
be disregarded 826 

TREATIES. 

The adoption of a treaty, with the stip- 
ulations of which the provisions of a state 
law are inconsistent, is equivalent to a re- 
peal of such law *129 

TRESPASS. 

There must be actual possession by the 
plaintiff, of the locus in quo, at the time 
of the supposed trespass 723 

None can recover where all the plaintiffs 
have not a right to recover 723 

Plaintiff must prove every abuttal set 
forth in his declaration 723 

TRIAL. 

Where there is doubt whether an instru- 
ment has been sealed, the fact is properly 
referable to the jury 341 

The court need not give an opinion upon 
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a point of law not raised by the evidence...H62 

The court is not bound to instruct the 
jury after they have retired, unless the 
jurors request it 456 

Where a jury trial is waived, the court 
is not required to make a special finding 
upon the facts 352 

After verdict it is too late to object the 
want of profert of letters of administra- 
tion — or that the action is in the debet and 
detinet 1191 

TROVER A3STD C03STVERSI01T. 

A person who tortiously sells the prop- 
erty of another, without his consent, is lia- 
ble for its full value at the time of the 
sale, though he does not receive any of the 
purchase money 231 

TRUSTS. 

See, also, "Frauds, Statute of." 

The presumption of a reconveyance of 
lands conveyed in trust, after it becomes 
impossible to execute the trust, Jidd to be 
conclusive 781 

A written agreement to purchase lands 
on joint account creates a fiduciary rela- 
tion, and a purchase by one, on his sole ac- 
count, will be treated as in trust for the 
joint account 202 

When money or other assets of one per- 
son are used by another to purchase prop- 
erty in his own name, a resulting trust 
arises in favor of the former S15 

A creditor, in Mississippi, cannot enforce 
payment out of property purchased by a 
debtor in his own name, but with his wife's 
funds, unless he show that credit was given 
in specific reliance upon such property..,. 815 

One party to an agreement to purchase 
lands on joint account, who takes title from' 
a guardian, cannot set up the adverse title 
of the cestuis que trust to defeat the equi- 
table rights of the other party to the agree- 
ment 202 

It is not a breach of trust for a person 
who has agreed to purchase outstanding ti- 
tles on joint account to take the title in his 
own name 202 

A secret trust held to be executed by a 
deed from the trustee and the cestuis que 
trust to a third person 202 

A conveyance from a cestui que trust, 
confirmed by the trustee, will entitle the 
purchaser to protection against a secret 
trust unknown to him 202 

Commissions are not allowed to a trustee, 
who makes a sale in violation of his trust. 231 

TOUTED STATES. 

The United States can be brought into 
court by the entry of an order that it shall 
plead, etc., within a given time, and the 
service of a copy of such order upon the 
proper representatives of the government. 43 

usury; 

See "Banks and Banking." 

A bill drawn, accepted, and indorsed to 
raise money for the use of the payee is 
void for usury where discounted by a brok- 
er at a usurious rate 1066 

VENDOR AND PURCHASER. 

See, also, "Frauds, Statute of." 

Where a rightful estate is claimed by 
each of two purchasers, whose titles in 
other respects are equal, the maxim pre- 
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vails, "Qui prior est in tempore potior est 
in jure" 202 

The grantee under a quitclaim deed from 
one who purchased land on joint account 
held entitled to protection as a bona fide 
purchaser without notice to the extent of 
the purchase money paid before notice of 
the title of the other party to the agree- 
ment 202 

The other party to the agreement held 
entitled to a lien to the extent of the pur- 
chase money unpaid at the time of notice 
to the grantee, for the payment of his 
moiety of the purchase money 202 

Possession by a tenant is constructive no- 
tice to the purchaser of the tenant's title, 
though not of the title of the lessor, or of 
the party under whom the tenant claims.. 202 

Vague reports and rumors from stran- 
gers, and suspicion of notice, are not suffi- 
cient to charge a purchaser with notice of 
title in a third person 202 

A judgment creditor is not a bona fide 
purchaser who as such is protected against 
a resulting trust 244 

A plea of a purchase for a valuable 
consideration, without notice of the plain- 
tiff's title, must aver that the person who 
conveyed was seised, or pretended to be 
seised, at the time when he executed the 
purchase deeds 202 

The question of a defeasance and its ef- 
fect considered on a deed of land 202 

WAR. 

See, also, "Prize." 

Construction of the New York 4 statute 
limiting the period of bringing claims and 
prosecutions against forfeited estate 129 

Proceedings for the confiscation of ene- 
my's property under a state law held coram 
non judice on the adoption of a treaty of 
peace stipulating against subsequent con- 
demnation *129 

A judgment of a state court of Georgia, 
rendered in a civil suit between citizens of 
the state during the war of the Rebellion, 
is valid as between the parties 798 

WHARVES. 

The wharfinger under Act N. Y. 1875, is 
entitled to full rates for the use of a stage 
berth • €62 

The presentation of a bill made out in 
English to the mate, a foreigner who cannot 
read *it, the wharfinger agreeing to refer it 
the master, is not such a demand of pay- 
ment as Act N. Y. 1S75, requires to entitle 
to double rates 662 

The mere fact of insufficiency of water 
in a berth does not show fault on the part 
of the wharfinger that renders him liable 
to the vessel -for damage or delay 662 

Vessel not allowed to set off, against 
wharfage, damages for delay in loading by 
the wharfinger ♦•«.. 662 

WILLS. 

The , month alone is sufficient to show 
the dating of an olographic will, under Civ. 
Code La., requiring that such a will shall 
be written, dated, and signed by the tes- 
tator 1042 

Evidence as to the execution and de- 
struction by Daniel Clark of a will making 
his daughter, Myra Clark, his universal 
legatee, reviewed 1042 

Code Prac. La. arts. 942, 943, relating to 
proving wills, do not apply to lost wills. .1042 

Rev. St. Me. c. 62, § 25, in relation to 
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the probate of wills, is merely affirmative 
of the law, as it antecedently stood 976 

The probate of a will, in Louisiana, is 
not conclusive against parties in possession 
of property which is sought to be recovered 
from them by virtue of* it, unless they 
were parties litigant in the probate pro- 
ceedings 973 

When the validity of a will is brought in 
question incidentally on question of title to 
property, it is open for investigation in any 
court in which the title may be litigated. . 973 

Parties to a suit in equity in the federal 
court, who are not barred by prescription, 
waiver, estoppel, or some other superven- 
ing cause, may contest the validity of a 
will involving the question of title to prop- 
erty by answer, or by proceedings for revo- 
cation in the probate court 973 

Parol evidence is not admissible to affect 
the construction of a will, but it is admissi- 
ble where its introduction is required by 
considerations extrinsic of the will, and 
which, necessarily, depend upon such evi- 
dence 1102 

Bags, bottles, and casks, containing co- 
fee, wine, and brandy for current use, do 
not pass under a bequest of all "furniture 
and other household effects," but go with 
their contents, as incidents thereto 645 

A bequest of the use of testator's "prop- 
erty" in a certain banking business held to 
include the use of slaves employed therein 645 

An advancement by the testator to a hus- 
band, whose wife was an heir, with direc- 
tion, that it be deducted "from the share 
coming to the family,'* held should not be 
deducted from a legacy to the wife 1102 

A devise of two houses to a daughter, 
the mother to be permitted to "occupy and 
dwell" in the better one during her life, 
held not a grant to the mother of a benefi- 
cial interest, but a mere permission to re- 
side in one house H54 

Under a devise to a son in fee of two 
third parts of a certain farm, "he paying 
all my just debts out of said estate," held, 
that the land was charged, but a bona 
fide p\irchaser was not bound to look to the 
application of the purchase money 116? 

If the purchase money is unpaid, it may 
be followed into the hands of the purchaser, 
and he is liable in equity for its misappli- 
cation after notice 1167 

The appointment of a guardian by will 
cannot be predicated upon words of im- 
plication which do not convey the powers 
essential to the office 1054 

The recognition, in a will made abroad, 
of the executors under a will made here, as 
guardians, will not amount to an appoint- 
ment of them by implication, where it does 
not appear that testator had the domestic 
will before him when he executed the for- 
eign will 1054 

The title passes to the devisee of real es- 
tate at the death of the testator, and the 
probate of the will relates back to that time 976 

In the absence of an unequivocal act of 
disclaimer or renunciation, the consent of 
the devisee will be presumed where the de- 
vise is plainly for his benefit 976 

WITiNTESS. 

The master of a vessel who hypothecated 
her on bottomry, is a competent witness in 
favor of the holder of the bottomry 1013 

One defendant in a joint action upon a 
promissory note, who suffers judgment by 
default, is not a competent witness for the 
other defendant 711 

The maker of a note, released from costs, 
is competent in a suit against indorsers to 
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Impeach the note by facts subsequent to 
Its execution, and negotiation by him.... 731 

In an action by the indorsee against the 
•acceptor of an inland bill of exchange, the 
Indorser is a competent witness for defend- 
ant to prove usury in plaintiff's discounting 
of the bill 1066 

In New York, defendant in a federal 
court in a civil case in a trial at common 
law may be required to appear and be ex- 
amined as a witness for plaintiff 619 



WEITS AND WOTICE OF SUITS. 

See, also, "Judgment." Page 

If a defendant appear to a sci. fa., it is 
not material by whom the writ was served.,1025 

Classification of suits in rem, and service 
of process upon infants of tender years, con- 
sidered 1126 

Mistake in name of plaintiff in writ made 
by the clerk may be corrected by the mem- 
orandum filed by counsel 1010 
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